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ADAMS LAW GROUP, LTD.
2 [ JAMES R. ADAMS, ESQ.
3 Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
4 || Nevada Bar No. 9178
8010 W. Sahara Ave. Suite 260
5 || Las Vegas, Nevadua 89117
(702)'838-7200
6 1 (702) 838-3636 Fax
jamest@adamslawnevada.com
7 i assly(@adamslawnevada.com
Attorneys for Plaintiff
8
PUOY K. PREMSRIRUT, ESQ., INC.
9 || Puoy K. Premsrirut, Esq.
Nevada Bar No. 7141
10 | 520'S. Fourth Street, 2™ Floor
1 Las Vegas, NV 89101
(702) 384-5563
12 (702)-385-1752 Fax
ppremsrirut@brownlawlv.com
e 13 || Attorneys for Plaintiff
S itge 1y DISTRICT COURT
SRR
22 § 23 15 CLARK COUNTY, NEVADA
CZERBE ' v
342 S 16 | | IRON HOLDINGS, LLC, a Nevada limited liability
AZEZEZ
g250g 7)o Case No; A-11-647850-C
2277 13 Plaintiff, Dept: No. 13
% vs.
19 OFFER OF JUDGMENT
HORIZONS AT SEVEN HILLS HOMEOWNERS
20 || | ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,
21
Defendant:
22 ‘
23 TO: HORIZONS AT SEVEN HILLS HOMEOWNERS ASSOCIATION, Defendant;
24 TO: KURT BONDS, ESQ; its Counsel
25 It TO:  PATRICK REILLY, ESQ, its Counsel
2 Pursuant to NRCP 68 and NRS 17.115, Plaintiff, IKON HOLDINGS, LLC, (hereinafter the
27 | “Plaintiff”), hereby offers to allow judgment to be taken in this action against HORIZONS AT
28 [ SEVEN HILLS HOMEOWNERS ASSOCIATION, in favor of the Plaintiff in the above-entitled
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case, in the total sum of Seventeen Thousand Dollars and 00/100 ($17,000.00), in the above-entitled
case, which is inclusive of all claims and counterclaims, and third-party claims for damages, costs,
and attorneys’ fees and any future claims that may arise in this matter.

Defendant shall release any and all liens against the property subject to this action upon

payment to Plaintiff.

This Offer of Judgment is made for the purpose specified in N.R.C.P. 68 and NRS. 17.115,
and is riot to be used for any other purpose. Ifnot accepted within ten (10) days from service hercof;
this Offer of Judgment shall be deemed withdrawn. Defendant may elect to vacate the judgment upon
payment to Plaintiff and satisfaction of the terms herein.

DATED this & day of February, 2012,

S K ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, E3Q.
Nevada Bar No. 9178

8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117

Tel (702) 838-7200

Fax (702) 838-3636

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

J
1 HEREBY CERTIFY that on the 2 Aday of February, 2012, a copy of the OFFER OF

JUDGMENT was served on the following party by mailing a copy thereof, first class mail, postage

prepaid, to:

Kurt Bonds, Esq,

Alverson, Taylor, Mortensen & Sanders
7401 West Charleston Boulevard

Las Vegas, NV 89117-1401

Ph: 702-384-7000

Fax: 702-385-7000

PATRICK J. REILLY, ESQ.
Holland & Hart

9555 Hillwood Dr., Second Floor
J.as Vegas, NV 89134

Fax: 702-669-4650

=y

An émployee of Adams Law Group, Ltd.

Page3of 3
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MEMO

ADAMS LAW GROUP, LTD
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

8010 W Sahara Avenue, Suite 260
Las Vegas, Nevada 89117

(702; 838.7200

(702)838.3636 fax
james@adamslawnevada,.com

Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K, Premsrirut, Esqg.

Nevada Bar No. 7141

520°S Fourth Street, 2% Fl

Las Vegas, NV 89101

(702) 384-5563

(702) 385-1752 Fax

pppremsri.rut(ajl,brownlawlv.com
Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

[ IKON HOLDINGS, LLC, a Nevada Jimited liability | 0256 Not A-11-647850-C
company, Dept: No. 13

Plaintiff,
vs.

HORIZONS AT SEVEN HILLS HOMEQOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant,
MEMORANDUM OF COSTS AND DISBURSEMENTS
Process Service: ... ... . e $135.00
Court FIHNZ Fees: .. orivin ittt ittt e e e e e e e e e et e e $2,341.40
S 12 $61.00
CODIES: . . e e e e e, $26.00
TOTAL - - - - mmm e e e e e e e e e i dccmmeaa $ 2,563.40
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STATE OF NEVADA )
)ss:
COUNTY OF CLARK )

James R. Adams, Esq., being duly sworn, states: that affiant is the attorney for Plaintiff and
has personal knowledge of the above costs and disburscments expended; that the items contained
in the above memorandum are true and cotrect to the best of this affiant’s knowledge and belief; and
that the said disbursements have been necessarily incurred and paid in this action.

I declare under penalty, under the laws of the State of Nevada, that the forgoing is true and correct.

EXECUTED this 16® day of April, 2013.

Cae

By:

JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

8010 W Sahara Avenue, Suite 260
Las Vegas, Nevada 89117

(702) 838.7200

(702) 838.3636 fax
james(@adamslawnevada com
Attorneys for Plaintiff

Subseribed and Sworn to before me
om this 16™ day of April, 2013.

TRACY A. MYERS
2 Notary Public State of Nevada
f No. 08-105250-1

TV OVYY
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of ADAMS LAW GROUP

¥

LTD., and that on this 16™ day of April, 2013, I caused the above and foregoing document
entitled: MEMORANDUM OF COSTS AND DISBURSEMENTS 1o be served as follows:
gl by placing same to be deposited for mailing in the United States Mail, in a sealed

[

envelope upon which first class postage was prepaid in Las Vegas, Nevada; and/or

by facsimile or email transmission pursuant to EDCR 7.26, to the facsimile number(s}
and/or email address shown below and in the confirmation sheet herewith. Consent to
service under NRCP 5(b)(2)(D) shall be assumed unless an objection to service by
[acsimile transmission is made in writing and sent to the sender via facsimile within 24
hours of receipt of this Certificate of Service; and/or

to be hand-delivered; to the attorneys listed below at the address and/or facsimile number

indicated below:

Patrick Reilly, Tisq.

Holland & Hart

9555 Hillwood Dr., Second Floor
Las Vegas, NV 89134

Attorney for Defendant

Kurt Bonds, Esq.

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd,

Las Vegas, NV 89117-1401

Attormey for Defendant

—

An Employee of ADAMS LAW GROUP, LID.
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Holland & Hart 1.

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650

NOAS

Patrick J. Reilly, Esq.

Nevada Bar No. 6103

Nicole E. Lovelock, Esq.

Nevada Bar No. 11187

HOLLAND & HART r.p

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: preilly@hollandhart.com
nelovelock@hollandhart.com

Attorneys for Defendants Horizons At
Seven Hills Homeowners Association

Electronically Filed
05/08/2013 11:25:32 AM

m;.%

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limited
liability company,

Plaintiff,
VS.
HORIZONS AT SEVEN HILLS
HOMEOWNERS  ASSOCIATION; and

DOES 1 through 10; and ROE ENTITIES 1
through 10 inclusive,

Defendants.

Case No. : A-11-647850-B
Dept. No.: XIII

NOTICE OF APPEAL AND NOTICE OF
RELATED CASES

PLEASE TAKE NOTICE that Defendant Horizons At Seven Hills Homeowners

Association (“Horizons”) hereby appeals to the Supreme Court of the State of Nevada from

judgment entered in the above-entitled action, including the following:

L. Order (January 19, 2012), a copy of which is attached hereto as Exhibit “1”;

2. Order (March 16, 2012), a copy of which is attached hereto as Exhibit “2”;

3. Order (July 24, 2012), a copy of which is attached hereto as Exhibit “3”; and

4. Final Judgment (April 11, 2013), a copy of which is attached hereto as Exhibit

“4”

5. Final Judgment (May 1, 2013), a copy of which is attached hereto as Exhibit “5”,

/11
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Holland & Hart LLP
9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650
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This appeal is related to several other appellate matters before the Nevada Supreme
Court, including the following: ‘
1. Nevada Ass’n Servs., Inc. v. District Ct., NSC Case No. 62748 (writ petition);

2. Southern Highlands Community Ass’n v. District Ct., NSC Case No. 61940 (writ

petition);
3. Prem Deferred Trust v. District Ct., NSC Case No. 62587 (writ petition); and

4. Hampton & Hampton, PC v. Appleton Properties, LLC, NSC Case Nos. 60000,

60423, and 60476 (consolidated appeals).
DATED this 8th day of May, 2013.

o

HOLEAN.;{&

iX

Pattidk J. Redly, Hsq.
Nitc%?e E. %ggelgc, Esq.
9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Defendants Horizons At Seven‘

Hills Homeowners Association

Page 2 of 3
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9555 Hiliwood Drive, Second Floor
Las Vegas, Nevada 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), I hereby certify that on the 8th day of May, 2012, I

served a true and correct copy of the foregoing NOTICE OF APPEAL AND NOTICE OF

RELATED CASES by depositing same in the United States mail, first class postage fully

prepaid to the persons and addresses listed below:

James R. Adams, Esq.

Assly Sayyar, Esq.

Adams Law Group, Ltd.

8010 West Sahara Avenue, Suite 260
Las Vegas, Nevada 89117

Puoy K. Premsrirut, Esq.

Puoy K. Premsrirut, Esq. Inc.
520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101

Attorneys for Plaintiff

Erika Pike Turner, Esq.

Jeffrey Hulet, Esq.

Gordon Silver

3960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 89169

Attorneys for Silver State Trustee Services,
LLC

Robert A. Massi, Esq.

Kristie L. Reber, Esq.

11201 South Eastern Avenue, Suite 100
Henderson, Nevada 89052

Attorneys for Hampton & Hampton, PC

Don Springmeyer, Esq.

Michael J. Lemcool, Esq.

Gregory P. Kerr, Esq.

Wolf, Rifkin, Shapiro,

Schulman & Rabkin, LLP

3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
Attorney for Peccole Ranch Community
Association

Lance W. Johns, Esq.
Johns & Durrant LLP
316 E. Bridger Avenue
Second Floor

Las Vegas, Nevada 89101

Attorney for G.J.L. Incorporated

Tamara Beatty Peterson, Esq.

Anthony R. Sassi, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 N. City Parkway, Suite 1600

Las Vegas, NV 89106

Attorneys for Southern Highlands Community
Association

Page 3 of 3
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Electronically Filed
01/19/2012 03:08:18 PM

ORD >
ADAMS LAW GROUP, LTD. (ﬂ&- b s

JAMES R. ADAMS, ESQ. CLE COURT
Nevada Bar No. 6874 LERK OF THE COUR
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8330 W. Sahara Ave. Suite 290

Las Ve Nevada 89117
5702 838-7200

702) 838-3636 Fax
i dams ada.com
s] nevada.com

Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702; 384-5563

(702)-385-1752 Fax
msrirut@brownlawlv.com
Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

KON HOLDINGS, LLC, a Nevada limited liability | 25 No: A 11-647850-C
company, Dept: No. 13

Plaintiff,
vs. ORDER
HORIZONS AT SEVEN HILLS HOMEOWNERS

ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

This matter came before the Court on December 12, 2011 at 9:00 a.m., upon the Plaintiff’s
Motion for Summary Judgment on Claim of Declaratory Relief and Defendant’s Counter Motion for
Summary Judgment on Claim of Declaratory Relief. James R. Adams, Esq., of Adams Law Group,
Ltd., and Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the
Plaintiff, Eric Hinckley, Esq., of Alverson, Taylor, Mortensen & Sanders appeared on behalf of the
Defendant. The Honorable Court, having read the briefs on file and having heard oral argument, and

for good cause appearing hereby rules:
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WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
Plaintiff has asserted a claim of right under NRS §116.3116 (the “Super Priority Lien” statute)
against Defendant and Defendant has an interest in contesting said claim, the present controversy
is between persons or entities whose interests are adverse, both parties seeking declaratory relief
have a legal interest in the controversy (i.e., a legally protectible interest), and the issue involved in
the controversy (the meaning of NRS 116.3116) is ripe for judicial determination as between the
parties. Kress v. Corey 65 Nev. 1, 189 P.2d 352 (1948), and

WHEREAS Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different views regarding the meaning and applicability of NRS §116.3116 (including whether
Defendant demanded from Plaintiff amounts in excess of that which is permitted under the NRS
§116.3116); and

WHEREAS Plaintiff has a legal interest in the controversy as it was Plaintiff’s money which
had been demanded by Defendant and it was Plaintiff>s property that had been the subject of a
homeowners’ association statutory lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116 is
ripe for determination in this case as the present controversy is real, it exists now, and it affects the
parties hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of NRS §116.3116 would terminate some of the uncertainty and
controversy giving rise to the present proceeding; and

WHEREAS, pursuant t0 NRS §30.040 Plaintiff and Defendant are parties whose righis,
status or other legal relations are affected by NRS §116.3116 and they may, therefore, have
determined by this Court any question of construction or validity arising under NRS §116.3116 and
obtain a declaration of rights, status or other legal relations thereunder; and

' WHEREAS, the Court is persuaded that Plaintiffs position is correct relative to the
components of the Super Priority Lien (exterior repair costs and 9 months of regular assessments)

and the cap relative to the regular assessments, but it is not persuaded relative to Plaintiff's position

2258
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concerning the need for a civil action to trigger a homeowners’ association’s entitlement to the Super

Priority Lien.

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as

follows:

1.

Plaintiff’s Motion for Partial Summary Judgment on Declaratory Reliefis granted in
part and Defendant’s Motion for Summary Judgment on Declaratory Reliefis granted
in part.

NRS §116.3116 is a statute which creates for the benefit of Nevada homeowners’
associations a general statutory lien against a homeowner’s unit for (a) any
construction penalty that is imposed against the unit's owner pursuant to NRS
§116.310305, (b) any assessment levied against that unit , and (c) any fines imposed
against the unit's owner from the time the construction penalty, assessment or fine
becomes due (the “General Statutory Lien”). The homeowners’ associations’
General Statutory Lien is noticed and perfected by the recording of the associations’
declaration and, pursuant to NRS §116.3116(4), no further recordation of any claim
of lien for assessment is required. »
Pursuant to NRS §116.3116(2), the homeowners’ association’s General Statutory
Lien is junior to a first security interest on the unit recorded before the date on which
the assessment sought to be enforced became delinquent (“First Security Interest”)
except for a portion of the homeowners’ association’s General Statutory Lien which
remains superior to the First Security Interest (the “Super Priority Lien™).

Unless an association’s declaration otherwise provides, any penalties, fees, charges,
late charges, fines and interest charged pursuant to NRS 116.3102(1 )(i.) to (n),
inclusive, are enforceable in the same manner as assessments are enforceable under
NRS §116.3116. Thus, while such penalties, fees, charges, late charges, fines and

interest are not actual “assessments,” they may be enforced in the same manner as
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assessments are enforced, i.e., by inclusion in the association’s General Statutory
Licn against the unit. |

Homeowners’ associations, therefore, have a Super Priority Lien which has priority
over the First Security Interest on a homeowners’ unit. However, the Super Priority
Lien amount is not without limits and NRS §116.3116 is clear that the amount of the
Super Priority Lien (which is that portion of a homeowners® associations’ General
Statutory Lien which retains priority status over the First Security Interest) is limited
“to the extent” of those assessments for common expenses based upon the
association’s adopted periodic budget that would have become due in the 9 month
period immediately preceding an association’s institution of an action to enforce its
General Statutory Lien (which is 9 months of regular assessments) and “to the extent
of” external repair costs pursuant to NRS §116.310312.

The base assessment figure used in the calculation of the Super Priority Lien is the
unit’s un-accelerated, monthly assessment figure for association common expenses
which is wholly determined by the homeowners association’s “periodic budget,” as
adopted by the association, and not determined by any other document or statute,
Thus, the phrase contained in NRS §116.3116(2) which states, “... to the extent of the
assessments for common expenses based on the periodic budget adopted by the
association pursuant to NRS 116.3115 which would have become due in the absence
of acceleration during the 9 months immediately preceding institution of an action
to enforce the lien...” means a maximum figure equaling 9 times the association’s
regular, monthly (not annual) assessments. [f assessments are paid quarterly, then 3
quarters of assessments (i.e., 9 months) would equal the Super Priority Lien, plus
external repair costs pursuant to NRS §116.310312.

The words “to the extent of” contained in NRS §116.3116(2) mean “no more than,”
which clearly indicates a maximum figure or a cap on the Super Priority Lien which

cannot be exceeded.
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Thus, while assessments, penalties, fees, charges, late charges, fines and interest may
be included within the Super Priority Lien, in no event can the total amount of the
Super Priority Lien exceed an amount equaling 9 times the homeowners’
association’s regular monthly assessment amount to unit owners for common
expenses based on the periodic budget which would have become due immediately
preceding the association’s institution of an action to enforce the lien, plus external
repair costs pursuant to NRS 116.310312.

Further, if regulations adopted by the Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Association require a shorter period of priority for the
lien (i.e., shorter than 9 months of regular assessments,) the shorter period shall be
used in the calculation of the Super Priority Lien, except that notwithstanding the
provisions of the regulations, that shorter period used in the calculation of the Super
Priority Lien must not be less than the 6 months immediately preceding institution

of an action to enforce the lien.
nee Zg’ VaAd /n{//)é)‘m d/( G ﬂ(/’é“/ C“”/"C);“"

Moreover,
VR A ol ff ﬁ
associatio

Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
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Nevada Bar No. 9178

ADAMS LAW GROUP, LTD.
8330 W. Sahara Ave., Suite 290
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.
Nevada Bar No. 7141
520 S. Fourth Street, 2™ Floor
Las Vegas, NV 89101
2702 384-5563
702)-385-1752 Fax

ppremstirut@brownlawlv.com
Attorneys for Plainti
Approved:

Lo7 pAPfroves

Eric Hinckley, Esq.

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401

Office: 702.384.7000

Fax: 702.385.7000
Ehinckley@AlversonTaylor.com
Attorney for Defendant
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ADAMS LAW GROUP, LTD. CLERK OF THE COURT
JAMES R, ADAMS, ESQ.

Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.

Nevada Bar No. 9178

8010 W. Sahara Ave. Sutte 260

Las Vegas, Nevada 89117

(702) 838-7200

(702) 838-3636 Fax

james@adamslawnevada.com

assly(&)adamslawpcvada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax
ppremsrirut@brownlawlv.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
IKON HOLDINGS, LLC, a Nevada limited liability | 25¢ No¢ A-11-647850-C
company, Dept: No. 13
Plaintiff,
V8.

ORDER

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

This matter came before the Court on March 7, 2012, in chambers, upon the Defendant’s
Motion for Clarification or, in the Alternative, for Reconsideration of Order Grén(iug Summary
Judgment on Claim of Declaratory Relief. James R. Adams, Esq., of Adams Law Group, Ltd., and
Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut, Esq., Inc., filed briefs on behalf of the Plaintiff.
Kurt Bonds, Esq., of Alverson, Taylor, Mortensen & Sanders and Patrick Reilly, Esq., of Holland
and Hart filed briefs on behalf of the Defendant. The Honorable Court, having read the briefs on file

and for good cause appearing hereby orders:
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Pursuant to EDCR 2.23(c), Defendant’s Motion for Clarification or, in the Alternative, for
Reconsideration of Order Granting Summary Judgment on Claim of Declaratory Relief is denied
without hearing.

Further, the hearing on Defendant’s Motion for Clarification or, in the Altehmtive, for
Reconsideration of Order Granting Summary Judgment on Claim of Declaratory Relief shall be

removed from the motion calendar currently set for March 12, 20

Vi
/

IT IS SO ORDERED. ‘
olZ Sl

DISTRICT COURT JUDQE " Date

Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No, 9178
ADAMS LAW GROUP, LTD.
8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james@adamslawnevada com
assly@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax

ppremsrirutbrownlawly.com
Attorneys for Plaintiff

Approved:

c';',)“/é 4 . #2779 fo-

KURT BONDS, ESQ.
Alverson Tay]m Mortensen and Sanders
7401 W. Charleston Blvd.

(3]
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Las Vegas, NV 89117-1401
Office: 702.384.7000
Fax: 702.385-

9555 Hillwood Dr., Second Floor
Las Vegas, NV 89134

Fax: 702-669-4650

Attorney for Defendant
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Electronically Filed
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ORD % » kg««m—-—
ADAMS LAW GROUP, LTD.

JAMES R. ADAMS, ESQ. CLERK OF THE COURT
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.

Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260

Las Vegas, Nevada 89117

{702) 838-7200

(702) 838-3636 Fax

james@adamslawnevada.com

assly@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

{702) 384-5563

(702)-385-1752 Fax

ppremsrirut@brownlawlv.com

Attomeys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA |
TKON HOLDINGS, LLC, a Nevada limited lisbility | 25 No: A-11-647850-B
company, Dept: No. 13
Plaintiff,
V. ORDER

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

This matter came before the Court on 7/12/2012, in chambers, on Defendant s Motion For
Reconsideration Of Order Granting Summary Judgment On Claim Of Declaratory Relief. The
Court, having reviewed the briefs and papers in this matter, for good cause hereby orders, adjudges
and decrees:

That for the reasons particularly stated in Plaintiff's Opposition to Motion to
Reconsideration, and pursuant to EDCR 2.23(c), the Court DENIES Defendant s Motion For
Reconsideration Of Order Granting Summary Judgment On Claim Of Declaratory Relief, without

oral argument.
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ADAMS LAW GROUP, LTD.
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W, Sahara Ave. Suite 260
Las Vegas, Nevada 89117
(702) 838-7200

(702) 838-3636 Fax
james@adamslawnevada.com

assly@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax

ppremsrirut@brownlawlv.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No: A-11-647850-B
Dept: No. 13

IKON HOLDINGS, LLC, a Nevada limited liability
company,

Plaintiff,
Vvs. ORDER
HORIZONS AT SEVEN HILLS HOMEOWNERS

ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

This matter came before the Court on 7/12/2012, in chambers, on Defendant s Motion For
Reconsideration Of Order Granting Summary Judgment On Claim Of Declaratory Relief. The
Court, having reviewed the briefs and papers in this matter, for good cause hereby orders, adjudges
and decrees:

That for the reasons particularly stated in Plaintiff’s Opposition to Motion to
Reconsideration, and pursuant to EDCR 2.23(c), the Court DENIES Defendant s Motion For
Reconsideration Of Order Granting Summary Judgment On Claim Of Declaratory Relief, without

oral argument.
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The Court further ORDERS such mo
of July 16, 2012,
IT IS SO ORDERED.

A

removed from its Civil Law and Motion Calendar

M ?3? ;a/

DISTRICT COURT JUDGE

AMS, ESQ
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
ADAMS LAW GROUP, LTD.
8010 W, Sahara Ave., Suite 260
Las Vegas, Nevada 89117
Tel: 702-838-7200
Fax: 702-838-3600
james@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax
ppremsrirut@brownlawlv.com
Attorneys for Plaintiff
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ADAMS LAW GROUP, LTD
JAMS R. ADAMS, ESQ.

Nevada Bar No. 6874

8010 W Sahara Avenue, Suite 260
Las Vegas, Nevada 89117

(702) 838.7200

(702) 838.3636 fax

james@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K, Premsrirut, Bsq.

Nevada Bar No. 7141

520 S Fourth Street, 2" F1

Las Vegas, NV 89101

(702) 384-5563

(702) 385-1752 Fax
pppremsrirut@brownlawlv.com
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

Case No: - A-11-647850-C
Dept: No. 13

IKON HOLDINGS, LLC, a Nevada limited liability
company,

Plaintiff, NOTICE OF ENTRY OF JUDGMENT
Vs,

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant,

PLEASE TAKE NOTICE that Judgment has been entered in the above captioned matter
on this 11% day of April, 2013, a copy of which is attached hereto.
Dated this 14 day April, 2013.

A STLAW GROUP, LTD
JAMS R. ADAMS, ESQ.

Nevada Bar No. 6874

8010 W Sahara Avenue, Suite 260
Las Vegas, Nevada 89117

(702) 838.7200

(702) 838.3636 fax

james@adamslawnevada.com
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I certify that I am an employee of the Adams Law Group, Ltd. and that on this date, I served

the following NOTICE OF ENTRY OF JUDGMENT on all parties to this action by:

Placing an original or true cop thereof in a sealed enveloped place for collection and

mailing in the United States Mail, at Las Vegas, Nevada, postage paid, following the

ordinary business practices;

Hand Delivery

Facsimile

Overnight Delivery

Certitied Mall, Return Receipt Requested.
addressed as follows:

Patrick Reilly, Esq.

Holland & Hart

9555 Hillwood Dr., Second Floor
Las Vegas, NV 89134

Attorney for Defendant

Kurt Bonds, Esq.

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401

Attorney for Defendant

Dated the 1}th day of April, 2013.

oyee of Adams Law Group, Ltd.
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5 ) 04/11/2013 08:02:57 AM ‘
1] JUDG ’ R
| Sarr e e
. . o) SQ' .
Nevada Bar No. 6874 CLERK OF THE CouRT
3§ ASSLY SAYYAR, BSQ.
Nevada Bar No. 9178
41l 8010 W, Sahara Ave, Suite 260
Las Vegas, Nevada 89117
5| (702) 838-7200 - -
. (702) 838-3636 Fax '
6| james@adamslawnevada.com : !
asslv@adamslawnevada. com : i
71 Attorneys for Plaintiff f.
8 | PUOY K. PREMSRIRUT, ESQ., INC. :
Puoy K. Premsrirut, Bsq.
9 | Nevada Bar No. 7141
520 S. Fourth Street, 2°d Floor
10 || Las Vegas, NV 89101
(702) 384-5563
11§ (702)-385- l%g;l Fax
12 | Attorneys for Plaintiff
13 DISTRICT COURT
14 CLARK COUNTY, NEVADA
15 TR :
1015’8;?1 agommcs, LLC, a Nevada limited Habiity |, 0 » 11 cares o '
16 . Dept: No. 13
Plaintiff,
170 1y, '
18| | HORIZONS AT SEVEN HILLS HOMEOWNERS FINAL JUDGMENT
19 ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,
20 Defendant,
21
29 This matter came before the Court for trial on March 12, 2013 at 9:00 am. James R.
23 | Adams, Esq., of Adams Law Group, Ltd, and Puoy K. Premsrirut, Esq., of Puoy K. Premstitut,
24 || Bsq., Inc., appeared on behalf of the Plaintiff. Eric Hinckley, Esq., and Kurt Bonds, Esq., of )
25 || Alverson, Taylor, Mortensen & Sanders, and Patrick Reilly, Esq,, of Holtatid &Hart, LLP' appeared
: ' I
26 | on behalf of the Defendant. The Honorable Coust, having considered the matter, for good cause !
27 || appearing hereby enters judgment and finds as follows: 1
RECEIVED |
M{R 27 208 . |
DISTRICT COURY DEPT# 13 ! '
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WHEREAS, Plaintiff purchased certain real estate in a common interest community as an
investment property at the nonjudicial foreclosure auction of the property’s first trust deed holder,
said property being located within Defendant Horizon at Seven Hills Homeowners’ Association;
and

'WHEREAS, the primary issue in this case was what was the amount of Defendant’s “super
priority” lien against Plaintiff’s property which survived the foreclosure of the property’s first trust
deed holder pursuant to NRS 116.3116(2) and Defendant’s covenants, conditions and restrictions

" (“CC&RS™); and

WHEREAS, it was the position of Plaintiff that the amount of such lien. which survived the
foreclosure of the property’s first trust deed holder did not exceed a figure equaling 6 months of
Defendant’s monthly assessments based upon its periodic budget and as provided in Section 7.8 and
7.9 of Defendant’s CC&RS; and

WHEREAS, it was the also the position of Plaintiff that regardlcss of the CC&RS, the
amount of Defendant's lien that survived the foreclosure of the property’s first trust deed holder did
not exceed a figure equaling 9 months of Defendant’s monthly assessments based upon its periodic
‘budget as provided in NRS 116,3116(2); and

WHEREAS, it was the position of the Defendant that the amount of Defendant's lien that
survived the foreclosure of the propert; 's first trust deed holder was not limited to a figure equaling

Ve 1 s m»k P e Hm!e :
6 or 9 months of asswsments Por “"";‘j 5‘ ' ;eﬁgﬁ rotand 1o ey :’{ g
o o
WHEREAS, the Court has 8 Ieaﬁ? éﬁ?gfﬁi fss oﬁ‘a G cg‘t:ft s1ons & 2’&%.4

a result of 3 prior summary judgment orders entered by the Coust which ate attached hereto and
incorporated and restated herein (Ex. 1, “1/19/2012 Order™) (Bx. 2, “4/16/2012 Order”) (Ex. 3,
*7/20/2012 Order™); and ]
WHEREAS, it has been stipulated by all counsel that $1,140.00 (a figure equaling 6 months
of assessments) has been tendered by Plaintiff and received by Defendant as that is the amount
Plointiff alleges was due and owning under provisions contained in Defondent’s CC&RS, said

amount being in conformance with this Court’s 7/20/2012 Order (the “Payment”); and

AB,—-
-

[ %%
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WHEREAS, Defendent has stipulated® to record a “Release of Notice of Delinquent
Assessment Lien” which now renders moot Plaintiff’s sole remaining cause of action for injunctive
relief]

THRE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as
follows:

All claims and issues in this matter have now been fully adjudicated as evidenced by the
above findings, and by the findings and conclusions contained in the 1/19/2012 Oxder, the
4/16/2012 Order and the 7/20/2012 Order, and by the Payment, said amount being in conformance
with this Court’s 7/20/2012 Order, Final judgment is hereby entered in this matter pursuant to the
findings stated above, and pursuant to the findings of fact and conclugions of law contained in the
1/19/2012 Order, the 4/16/2012 Order aggmé‘?f

restated herein, é/
IT IS SO ADJUDGED. {

012 Order which are hereby incorporated and

747

COURTJUPGE 7 /Date

£

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

ADAMS LAW GROUP, LTD.
8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

!Defendant stipulated to record the “Release of Notice of Delinquent Assessment Lien”
solely to eliminate the need for this Court to issue a permanent injunction, Defendant advised at
trial that it fully intends to appeal this Court’s summary judgment orders upon the entry of this
final judgment. Accordingly, its recordation of said Release does not constitute any kind of
waiver of its substantive arguments for appellate purposes.

3
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PUOY K. PREMSRIRUT, ESQ,, INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2% Floor

Las Vegas, NV §9101

(702; 3845563

(702)-385-1752 Fax

TOW,
Attorneys for Plaintiff

Approved:

Not A%roved
Kurt Bonds, Bsq.
Alverson Taylot Mortensen and Sanders
7401 W, Charleston Blvd.
Las Vegas, NV 89117-1401
Office: 702.384.7000
Pax: 702.385.7000
Kbonds@AlversonTaylor.com
Attorneys for Defendant

Approved:

&{Agfmvgg
Patrick Reilly, Esq.

Holland & Hart LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
www.hoilandhart.com
Telephone (702) 222-2542
Facsimile (702) 669-4650
Attorneys for Defendant
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ADAMS LAW GROUP, LTD,
JAMES R, ADAMS, ESQ.
‘Nevada Bar No, 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 5178

3330 W, Schara Ave, Suite 290
Las Vegas, Nevada 89117

702) 838-7200
702, 8- 636 Fax

ALt

PUOY K. PREMSRIRUT, ESQ,, INC.
Puoy K. Premsrirut, Esq.
Nevada Bar No, 7141
520 8, Fourth Street, 2 Floor
Las Ve%as,N'V 89101
4-5563

B Y I T T BRI T PR T

Elecironically Filed
01/19/2012 03:08:18 PM

v ;W

CLERK OF THE COURT

702) 3
02)-385-1752 Fax
b W
ttorneys for Plaintif]
DISTRICT COURT
CLARK COUNTY, NEVADA

KON HOLDINGS, LLC, a Nevada limited liability
company,

Plaintiff,
vs.

HORIZONS AT SEVEN HILLS HOMBOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

Case No: A-11-647850-C
Dept: No. 13

ORDER

This matter came before the Court on Decernber 12, 2011 at 9:00 am., upon the Plaintiff’s
Motion for Summary Judgment on Claim of Declaratory Relief and Defendant’s Counter Motion for
Summary Yudgment on Claim of Decluratory Relief. Yames R. Adams, Esq., of Adams Law Group,
L1d., and Puoy K. Premsrirut, Esq., of Puoy K. Premstirut, Esq., Tnc., appeared on behalf of the
Plaintiff, Etic Hinckley, Esq., of Alverson, Taylor, Mortensen & Sanders appeared on behalf of the
Defendant. The Honorable Cout, having read the briefs on file and having heard oral argument, and

for good cause appearing hereby rules:

1o RGP e i e
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‘WHEREAS, the Court has determined that a justiciable controversy exists in this malter as
Plaintiff has asserted a claim of right under NRS §116.3116 (the “SBuper Priority Lien” statute)
against Defendant and Defondant has an jnterest in contesting sald claim, the present controversy
is between persons or entities whose interests are adverse, both parties seeking declaratory relief
have a legal interest in the controversy (1.¢., alegally protectible interest), and the Issue nvolved in
thg controversy (the meaning of NRS 116.3116) is ripe for judicial determination as between the
parties, Kress v. Corey 65 Nev. I, 189 P.2d 352 (1948); and

WHEREAS Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different views regarding the meaning and applicability of NRS §116.3116 (including whether
Defendant demanded from Plaintiff amounts in excess of that which is permitted under the NRS
§116.3116); and

‘WHEREAS Plaintiff has a legal interest in the controversy as it was Plaintiff"s money which
had been demanded by Defendant and it was Plaintiff’s property that had been the subject of a
homeovmers’ association statutory lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116 is
rips for determination in this case a5 the present controversy is real, it exists now, and it affects the
parties hersto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of NRS §116.3116 would terminate some of the uncertainty and
controversy giving rise to the present proceeding; and

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are partics whose rights,
status or other legal relations are affected by NRS §116.3116 and they may, therefore, have
determined by this Court any question of construction or validity arlsing under NRS §116.3116and
obtain a declaration of rights, status or other legal relations thersunder; and

‘WHEREAS, the Cowst is persuaded that Plaintiff's position is correct relative to the
components of the Super Priotity Lien (exterior repair costs and 9 months of regular assessments)

and the cap relative to the regular assessments, but it is not persuaded relative to Plaintiff's position

e R T2 e re s
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follows:
1,

Priority Lien,
THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES es

----- B T I i TR A aten vere Pl € RO I N

concerning theneed for a civil actionto trigger a homeowners assoclation’s entitlement to the Super

Plaintiff’s Motion for Partia) Summary Judgment on Declaratory Relief is granted in
partand Defendant’s Motion for Summery Judgment on Declaratory Reliefis granted
in paat,

NRS §116.3116 Is a statute which creates for the benefit of Nevada homeowners’
associations a general stalutory lien against a homeowner’s unit for (a) any
construction penalty that is imposed against the unit's owner pursuant to NRS
§116.310305, (b) any assessment levied against that unit, and (c) eny fines imposed
against the unit's owner from the time the construction penalty, assessment or fine
becomes due (the “General Statutory Lien™). The homeowners’ associations’
General Statutory Lien is noticed and perfected by the recording of the associations’
declaration and, pursvant to NRS §116.3116(4), nio further recordation of any claim
of lien for assessment is required. '

Pursuant to NRS §116.3116(2), the homeowners’ association’s General Statutory

Lien {s junior to a first scourity interest on the unit recorded before the date on which

. the assessment sought to be enforced became delinguent (“F irst Security Interest™)

except for a portlon of the homeowners® association’s General Statutory Lien which
remains superior to the First Security Interest (the “Super Priority Lien"),

Unless an association’s declaration otherwise provides, any penalties, fees, charges,
late charges, fines and interest charged pursuant to NRS 116.3102(1 )(ji to (n),
inclusive, are enforceable in the same manner as assessments are enforceable under
NRS §116.3116. Thus, while such penalties, fees, charges, laie chargss, fines and

interest are not actual “assesstents,” they may be enforced in the same yenner as
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assessments are enforced, i.e., by inclusion in the association’s General Statutory
Lien against the unit,

Horeowners® associations, therefore, have a Super Priorlty Lien which has prority
over the First Security Interest on 8 homeowners® unit. Flowever, the Super Prority
Lien amount i not without limits and NRS §116.3116 is clear that the amount of the
Super Priority Lien (which is that portion of 2 homeowners’ agsoclations® General
Statutory Lien which retains priotity status over the First Security Intevest) is limited
“to the extent™ of those assessments for common expenses based upon the
association’s adopted periodic budget that would have become due in the 9 month
period immediately preceding an association’s institution of an action to enforce its
General Statutory Lien (which is 9 months of regular assessments) and “to the extent
of”? external repair costy pursuant to NRS §116.310312,

The base assessment figure used in the calculation of the Super Priority Lien is the
unit’s un-accelerated, monthly assessment figure for association common expenses
which is wholly determined by the homeowners association’s “periodic budget,” a3
adopted by the association, and not determined by any other document or statute,
‘Thus, the phrase cottained in NRS §116.3116(2) which states, “... to the extent of the
assessments for common expenses based on the periodic budget adopted by the
association pursuant toNRS 116.3115 which would have become due inthe absence
of acceleration duting the 9 months immediately preveding institution of an action
to enfores the lien...”” means 8 maximum figure equaling 9 times the association’s
regular, monthly (hot annual) assessments, If assesstients are paid quarterly, then 3
quarters of assessments (i.e., 9 months) would equal the Super Priority Lien, plus
exterial repair costs pursuant to NRS §116.310312.

The words “to the extent of” cortained in NRS §116.3116(2) mean “no more than,”
which clearly indicates 8 maximum figure or a cap on the Super Priority Lien which
catnot be exceeded,

B T T T T R R R LR T PR VPSR PYY P VAT TV FPPPPP SRR PLTR
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NevndaBarNo 6874
ASSLY SAYYAR, ESQ.

8. Thus, while assessments, penalties, fees, charges, late charges, fines and interest may
be included within the Super Priority Lien, in no event can the total amount of the
Super Priority Lien exceed an amount equaling 9 times the homeowners’
agsociation’s regular monthly assessment amount o unit owners for common
expetises based on the periodic budget which would have become due immediately
preceding the association's Institution of an action to enforce the lien, phus external
Tepair costs pursuant to NRS 116310312,

9. TFurther, if regulations adopted by the Federal Home Toan Mertgage Corporation or

{he Federal National Mortgage Association require a shorter perlod of priority for the
fien (1.e., shorter than 9 mouths of regular assessments,) the shorter period shall be
used in the calculation of the Super Priority Lien, except {hat notwithstanding the
provisions of the regulations, that shorter period used in the calculation of the Super
Priority Lien must not be less than the 6 months immediately preceding institution

ofmacﬂonﬂ?gtfbmc tﬁu?‘;#’ //rfﬁ}‘-ﬁw- d/( ﬂt- ()c )4' / C/u/ ﬁc};

ITIS SO ORDERED, /.

-
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Nevada Bar No. 8178
ADAMS LAW GROUP, LTD,
8330 W. Sahara Ave,, Suite 290
Lag Vegas, Nevada 8 85117
Tel: 702-838-7200
Fax: 702-838-3600
Jame adamslawnevada.com
assly(@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT ESQ., INC,
Puoy K, Premsrirut, Esq.
Nevada Bar No. 7141
520 S. Fourth Street, 2"‘ TFloor
Las Ve§ s, NY 89101
g 4.5563
702)-385-1752 Fax
rownlaw]y.com
Attorneys for Plain

Approved:
o7 pEfreves
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Erlc Hinckley, ESI&
Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd,
Las Vegas, NV §9117-1401
Office: 702 384,7000
Fax: 702 385,7000
TversonT: com
Attome.y for Defendant

AT SRR A s
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DISTRICT COURT DEPTR 13

Las Vogas, Nevata 89134
Phone: {702) 669-4600 ¢ Fax: (702) 66246350
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Electronicalty Filed
04/16/2012 01:12:29 PM

A

CLERK OF THE COURT

ORDR

Kurt R, Bonds, Bsq,

Nevada Bar No. 6228

Eric W. Hinckley, Bsq. -

Nevada Bar No. 12398

ALVERSON, TAYLOR, MORTENSEN
& SANDERS

7401 W, Charleston Boulevard

Las Vegas, NV 89117

702) 384-7000

Patrick J. Reilly, Esq.

Nevada Bar No. 6103

Nicole E. Lovelock, Esq,

Nevada Bar No. 11187

HOLLAND & HART uip

9555 Hiltwood Drive, Second Floor

Las Vegas, Nevada 89134

Tek: (702) 6694600

Fax: (702) 669-4650

Email: preilly@hollandhart.com
nelovelock@holiandhart.com

Atorneys for Defendants Horlzons At Seven Hills
Homeowners Association

DISTRICT COURT
CLARK COUNTY, NEVADA

KON HOLDINGS, LLC, a Nevada limited CaseNo. : A-11.647850-B
liability company, Dept. No.: XII¥

Plaintiff, ORDER  DENYING  PLAINTIFF’S
MOTION FOR SUMMARY JUDGMENT

ORDER GRANTING DEFENDANT'S
HORIZONS AT SEVEN HILLS| COUNTERMOTION FOR SUMMARY:
HOMEOWNERS ASSOCIATION; and DOBS| JUDGMENT

1 through 10; and ROE ENTITIES 1 through
10 inclusive, Hearing Date; March 12,2012

V8.

Hearing Time: 9:00 a.1m.
Defendants.

This matter came before the Court on March 12, 2012, for hearing on Plaintiff’s Motion
for Summary Judgment and on Defendant’s Countermotion for Summary Judgment. James R.
Adams, Esq. of the Adams Law Group and Puoy Premsrirut, Bsq. of the law firm of Brown,
Brown & Premsrirut appeared on behalf of Plaintiff Ikon Holdings, LLC (“Tkon”). Patrick J.

Page 1 of 4
$520854_25520854_2
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Holland & Hart LLP
9555 Hillweod Drive, Second Floor

Las Vegas, Nevada 89134
Phone: (702) 6694600 + Fax: (702) 6694650
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Reilly, Esq. of the law firm of Holland & Hart LLP and Bric W. Hinckley, Esq. of the law firm
of Alverson, Taylor, Mortensen, and Sanders appeared on behalf of Defendant Horizons at Seven
Hills Homeowners Association (“Horlzons™), After carefully cotisidering the briefs and
arguments of counsel, this Court makes the following findings of fact and conclusions of law:
L
FINDINGS OF FACT

1. On or around June 28, 2019, Scott Ludwig purchased certain real property located
at 950 Seven Hills Drive, Suite 1411, Henderson, Nevada 89052 (the “Property”) at a foreclosure
sale conducted by the holder of a first deed of trust against the Property.

2. The Property is located within Horlzons.

3. Horizons had previously recorded a Notice of Delinquent Assessment Lien on
June 17, 2009 and a Notice of Default and Blection to Sell Under Homeowners Association Lien
on August 4, 2009. Both of these recordings oocurred prior to the foreclosure sale, In the amount
of $4,289.50, with the amount of the lien to increase until the amount became current.

4, Shortly afler the foreclosure sale, on July 14, 2610, Mr. Ludwig transferred title
of the Property to Tkon. .

5. On or around September 30, 2010, Horizons recorded another Notice of
Delinquent Assessment Lien (“Lien”) against the Property.

6. Tkon disputed and did not pay any of the amounts demanded by Horizons.

7. Ikon did not begin making payments to Horizons until May 2011 when it began
making regular monthly assessments o the Property.

8. Tt is undisputed that, as of the dats of the hearing, Ikon had not paid any amount
owed. ‘

1L
CONCLUSIONS OF LAW
The Nevada Rules of Civil Procedure provide, in pertinent part, as follows:
A party against whom a claim . . . is sought may, at any
O s Tover s o ol oy pr
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thereof , . . the judgment sought shall be rendered forthwith
if the pleadings, depositions, answers to intervogatories, and
admissions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgraent as a matter

of law,

NRCP 56. Bummary judgment must be granted “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party Is entitled to judgment as 4 matter
bf law.,” NRCP 56(c). In Wood v, Safeway, Ine., 121 Nev. 724, 731, 121, P.3d 1026, 103}
(2005), the Nevada Supreme Court embraced the summary judgment standard set forth in seminal
United States Supreme Court cases such as Anderson v, Liberty Lobby, Inc., 477 US, 242
(1986), Celotex Corp. v, Catrett, 477 U.5. 317 (1986), and Muatsushita Elec. Indus. Co. v. Zenith
Radic Corp., 475 U.S, 574 (1986). Under this standard, summary judgment is designed to secure
the just, speedy, and inexpensive determination of every action where appropriate. Celatex, 477
U.S. at 327,

Once the moving party demonstrates the absence of a genulne issue of material fact, the
nonmoving party must show the existence of a genuine jssue of material fact to avoid summary
judgment, Cugze v. Univ, & Cmnty, Coll. Sys. of Nev., 123 Nev, 598, 172 P.3d 131, 134 (2007).
Nevada law no [onger allows the nonmoving party to merely raise the “slightest doubt” about the
facts. Wood, 121 Nev, at 731, 121 P.3d at 1031, Thus, the nonmoving party caunot merely
“build a case on the gossamer threads of whimsy, speculation, and conjecture.” Id. at 732, ]ﬁl
P.3d at 1031 (quotation omitted), The nonmoving party niust present genuine issues of material
fact to avoid summary judgment. Jfd., 121 P.3d at 1031,

In the instant case, Plaintiff’s causes of actlon beyond those for Declaratory Relief and
Injunctive Relief are not sustainable uader the undisputed factual scenario involved in this case.
It is undisputed that Plaintiff did not pay any of the SPL amount demanded and liened by
Horizons, even the amounts it concedes it owes. As & result, Plaintiff has not suffered ot incurred
any daniagcs that could be recovered under the First, Setond], Third, Fourth and Fifth Causes of
Action pleaded in Plaintif’s Complaint. In sum, this is not a case seeking attorney’s fees and

Page3 of4
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costs for a slander of ttle. See Horgan v. Felton, 123 Nev. 5§77, 583-86, 170 P.3d 982 (2007).
Further, the Coutt does not consider that the theories pleaded by Plaintiff have been shown to
involve genuine issues of material fact as to damages that are otherwise recoverable under those
causes of action.
* » »
Accordingly, this Court hereby DENIES PlaintifPs Motion for Summary Judgment and
GRANTS Defendant’s Countermotion for Summary Judgment in its entirety. This Order is

statutory or contractual premise that may or may not be applicable.
1T 1S SO ORDERED. ;
DATED this / 3" day of April, 2012.

Nidole E. Lovelock] Esq.
HOLLAND & HART uie

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

PRGHCK Y. Rel\h‘i, Elgx

Attorneys for Defendants Horizons At Seven Hills
Homeowners Association

Pagedof4
$530854_25520834 2
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without prejudice to Plaintiff’s effort to seek attorney’s fecs and costs based upon whatever |
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ORD . M
ADAMS LAW GROUP, LTD. e b
JAMES R. ADAMS, ESQ. CLERK OF THE COURY

Novada Bar No, 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
8010 W. Sahara Ave. Suite 260
Las Vegas, Nevada 89117
702%8 8-7200

02) 838-3636 Fax

PUOY K. PREMSRIRUT, BSQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S, Fourth S 2% Floor

§702§ 334-3363
702)-385-1752 Fax

Attorneys for Plaint

DISTRICT COURT
CLARK COUNTY, NEVADA
IKON HOLDINGS, LLC, 2 Nevada limited liability g““,“": A-11-647850-C
company, Gpt. NO' 13
Plaintiff,
VS,

ORDER

HORIZONS AT SEVEN HILLS HOMEOWNERS
'ASSOCIATION, and DOES 1 through 10 and ROE
ENTTTIES 1 through 10 inclusive,

Defendant.

THIS MATTER baving come before the Court an June 11, 2012, for hearing on Plaintiffs
Motion for Summary Judgment on Declaratory Relief and on Defendant's Counter-Motion for
Summary Judgment. James R. Adams, Esq., of Adams Law Oroup, Ltd., and Puoy K. Premsrirut,
Bsq,, of Puoy X, Premsrirut, Esq,, Inc., appeared on behalf of the Plaintiff. Eric Hinckley, Esq., of
Alverson, Taylor, Mortensen & Sanders gnd Patrick Reitly, Esq,, of Holiand & Hart appeared on
behalf of the Defendant, The Court, having considered the papers submitted in connection withsuch
jtem(s) and heaxd the arguments made on behalf of the paxﬁeé and thea taken the matter under
advisement for further oonsida-ation; and for good cause appearing hereby rules:

NN AN IR DI LTI BRI A At s
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ADAMS LAW GROUP, LTD,
JAMES R. ADAMS, ESQ
Nevada Bar No. 6874

ASSLY SAYYAR, BSQ.
Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260
Las Vegas, Nevada 89117
702; 838-~7200

702, 83;353636 Fax

2 4.coMm
Attomcys for P mntsz

PUOY K. PREMSRIRUT, BSQ,, INC.
Puoy K. Premsrirut, Esq.
Nevada Bar No. 7141
520 8, Fourth Street, 2™ Floor
Las Vogas, NV 86161
702; 384-5563
702)-3 85-1752 Fax
nlawlv.com
Attomeys for len‘uﬁ"
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DISTRICT COURT
CLARK COUNTY, NEVADA

TKON HOLDINGS, LLC, a Nevada limited liability
company,
Plaintiff,
vs.
HORIZONS AT SEVEN HILLS HOMEOWNERS

ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

Case No: A-11-647850-C
Dept: No, 13

ORDER

THIS MATTER having come before the Court on June 11, 2012, for hearing on Plaintiff's
Motion for Summary Judgment on Declaratory Relief and on Defendant's Counter-Motion for
Summary Judgment. James R. Adams, Esq., of Adams Law Group, Ltd., and Puoy X. Premstirut,
Esq., of Puoy K. Premsrirut, Esq., k., appeared on behalf of the Plaintiff. Eric Hinckley, Esq,, of
Alverson, Taylor, Mortensen & Sanders and Patrick Relly, Esq., of Holland & Hart appeared on
behatf of the Defendant, The Court, having considered the papers submitted in connection with such

jtem(s) and heard the arguments made on behalf of the parties and then taken the matter under

advisement for further consideration, and for good cause appearing heroby rules:

VIR T

2292




WO =3 vt A W N e

™D NH»—‘»—‘,—AA—‘»—I»—-MH-—-
E 3R R EBRBRBIE =S s & = o

wnrw RV ARTEE DTS J - wretan

‘WHEREAS, on 7/6/2005, Defendant, a Nevada homeowners® association, recorded in the
Clark County, Nevada, Recorder’s Office, the Declaration of Covenants Conditions & Restrictions
and Reservations of Basements for Horizon at Seven Hills Homeowners Association { “CC&RS”);
and R :

WHEREAS, on 6/28/2010, Scott M. Ludwig purchased APN 177-35-610-137 (the “Unit”)
at a foreclosure auction of the prior ownet’s first mortgage lender (“6/28/2010 Foteclosure
Auction”); and

WHEREAS, the Unit is located with Defendant homeowners’ association; and

WHEREAS, on 7/14/2010, Scott M. Ludwig transferred the Unit by quit claim deed to
Plaintiff (“Ikon Deed™); and

WHEREAS, on 9/30/2010 Defendant filed a Notice of Delinquent Assessment Lien against
Plaintiff and the Unit for $6,050.14 (“Notice of Delinquent Assessment Lien”); and

WHEREAS, on 10/18/2010 Defendant sent Plaintiff a lotter stating, “Per your request, the
current balance for the above property is $6,287.94. (the “10/18/10 Collection Letter”); and

WHEREAS, pursuant to the spreadsheet of fees and costs attached to the 10/18/10 Collection
Letter, Defendant’s monthly assessiments were $190.00; and

WHEREAS, the iJnit, being located within Defendant homeowners’ association, is subject
to NRS 116 (Common Interest Ownership Uniform Act) and the CC&RS; and

WHEREAS, the Court haes determined that a justiciable controversy exists in this matter as
Plaintiffhas asserted a claim of right against Defendant under NRS §116.3116 and Sections 7.8 and
7.9 of the Defendant’s CC&RS and Defendant has an interest in contesting said claim, the present
controversy is between persons or enlities whose interests are adverse, both parties seeking
declaratory relief have a legal interest in the controversy (i.c., a legally protectible interest), and the
issueinvolved in the controversy (the meaning and application of NRS 116.3116 and of Sections 7.8
and 7.9 of the CC&RS) is ripe for judicial determination as between the parties. Kress v. Corey 65
Nev. 1, 189 P.2d 352 (1948); and

R R e R R e}
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WHEREAS, Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different views regarding the meaning and applicability of Sections 7.8 and 7.9 of the CC&RS
in that Plaintiff maintains that Sections 7.8 and 7.9 of the CC&RS call for a limit on Defendant’s
prioritized portion ofits homeowners’ associationlien on Plaintiff's Unit to the extent of an amount
equal to 6 months of asscssments (i.e., “The lien of the assessments, including interest and costs,
shall be subordinate to the lien of any First Mortgage upon the Unit (except to the extent of Annual
Assessments which would have become due in the absence of acceleration during the six (6) months
immediately preceding institution of an action to enforce the lien)”) and further maintains that
Sections 7.8 and 7.9 of the CC&RS do not violate the statutory Hen limit as noted in NRS
116.3116(2) as the CC&RS call for a lesser amount for the prioritized pottion of the lien than does
NRS 116.3116(2). Conversely, Defendant maintains there are ejther two prioritized liens (one
contractual and one statutory) and/or that Sections 7.8 and 7.9 of Deféndant’s CC&RS violate NRS
116.3116(2) in that Sections 7.8 and 7.9 call for a lesser amount for the prioritized portion of the lien
than does NRS 116.3116(2) and, therefore, the prioritized portion of Defendant’s lien must equal
the greater amount as noted in NRS 116.3116{2); and

WHEREAS, Plaintiff has a legal interest in the controversy as it was Plaintiff’ smoney which
had been demanded by Defendart and it was Plaintiff's Unit that had been the subject of &
homeowners® association assessment lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of Sections 7.8 and 7.9
of the CC&RS in conjunction with NRS §116.3116 is ripe for detexmination in this case as the
present controversy s real, it exists now, and it affects the parties hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of Sections 7.8 and 7.9 of the CC&RS in conjunction with NRS
§116,3116 would terminate some of the uncertainty and controversy giving rise to the present
proceeding; and -

WHREREAS, pursuant to NRS §30.040 Plaintiff and Defendant are perties whose rights,
status or other legal relations are affected by Sections 7.8 and 7.9 of the CC&RS and they may,
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therefore, have detetmined by this Court any question of construction or vatidity arising under said
Sections and obtain a declaration of rights, status or other legal telations thereunder; and

WHEREAS, regarding priority of homeowner association assessment liens, Section 7.8 and
7.9 of the CC&RS state the following:

Section 7.8 Mortga%ee Protection, Notwithstanding all other
provisions hereof, no lien created under this Article 7, nor the
enforcement of any provision of this Declaration shall defeat or
render invalid the of the Beneficiary under any Recorded First
Deed of Trust encumbeting a Unit, made in good faith and for value;
provided that after such Beneficiary or ore other Person obtains title
to such Unit by judicial foreclosure, other foreclosure, or exercise of
gfwer of sale, such Unit shall rematn subject to this Declaration and

¢ payment of all installments of assessments accruing subsequent
to the date such Beneficiary or other Person obtains title, subject to

the following, The lien of the assessments, including Interest and
osts, shall be gubordinate to the lien of any Firgt Moxtgage upon
the Unit(excentty theextent of Aunaal Assessments whichywould
have beconte due in the absence of acceleration during the ix (6)

inmmediat ing i ion of an to enfore
the lien), The release or discharge of any lien for unpaid assessments
by reason of the foreclosure or exercise of power o sale by the First
Mortgagee shallnctrelieve the é)rior Owner ofhis personal obligation
for the payment of such unpaid assessments.

Section 7.9  Priority of Assessment Lien. Recording of the

terest, costs, and

Declaration congtitutes Record notice and dpetfccﬁon of a lien for
1)
1

assessments. n ssessments. in
in

ttorneys' fe ¢ prior to all oth
i d a Unit, except for: __ (a) liens and
encumbrances Recorded before the Declaration was Recorded; (b) a
first Mortgage Recorded before the delinquency of the
a ent sought to t o] ual
nts wi e _due in absence of
n

acceleration during the six %) months ;mmegiggelﬁ prgcedin%
titutio; a to and (c) liens for rea
estate taxes and other %:)vemmental charges, and is otherwise subject
to NRS § 116.3116. The sale or transfer of any Unit shall not affect
an assessment lien. However, subject to foregoing provision of this
Section 7.9, the sale or transfer of any Unit pursuant to judicial or
non-judicial foreclosure of a First Mortgage shall extinguish the lien
of stch assessment a3 to payments which became due prior to such
sale or transfer. No sale or teansfer shall relieve such Unit from lien
rights for any assessmtems which thereafter become due. Where the
a Firs '

Beneficiary o ortpage of Record or ethex purchaser of

Tnit obtains title pursuant to_a judiclal or wonjudicial

oreclosure or "deed in lieu thereof.™ the Person who ohtains title

3 > 5 ES8 N uSS .; (1O Y ¥

the Co ¢ essnie eA 0

char to_suc] hic) due prio the
4
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WHEREAS, the Court is persvaded that Plaintiffs position is correct relative to the
component and ceiling issues contained in its Motionrelating to Sections 7.8 and 7.9 of the CC&RS
inthat pursuant to said Sections, Defendant’s prioritized portion of its lien may include assessments
and ... interest, costs, and attomeys' fees...” but, pursuant to Sections 7.8 and 7.9 of the CC&RS,
is only prior to the first mortgage holder, “... to the extent of Annual Assessments which would have
become due in the absence of acceleration during the six (6) months immediately preceding
institution of an action to enforce the lien....”

THE COURT, THERERORE, DECLARES, ORDERS, ADJUDGES AND DECREES as
follows!

1. Defendant’s Counter-Motion for Summary Judgment is DENIED and Plaintiff's Motion for
Partia] Summary Judgment on Declaratory Relief is GRANTED IN PART to the extent that
it seeks the following declarations;

Defendant, in contravention of Nevada Revised Statutes §116.3116,
has unlawfully demanded from Plaintiff amounts in excess of the
Super Priority Lien to which it has no legal entitlement.
Pursuant fo Sections 7.8 and 7.9 of the Defendant’s CC&RS,
Defendant’s lien was junior to the first securiq interest of the Unit's
first mortgage lender except for a certain, limited and specified
ortion of the lien as defined in Sections 7.8 and 7.9 of the CC&RS
i.e., an amount equal fo 6 months of assessments,) and
Defendant; in contravention of Sections 7.8 and 7.9 of the
Defendant’s CC&RS hasim) roParlgrdemandedmoni% from Plaintiff
in order to satisfy Defendant's claimed liens or demands which
exceeded a ﬁ% equaling 6 months of assessments, thereby
violating the C S.

2. NRS 116.3116(1) states what can be the subject of a homeowners’ association’s genetal

assessment len on a unit and NRS 116.3116(2) states what the statutory Hmits are to the

prioritized portion of the assessment lien, i.e., thet portion of a homeowners’ association’s

5

evananey
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lien which, after the foreclosure of a unit's first trust deed holder, is superior to the first trust
deed as a matter of law (See Order entered January 19, 2012).
A homeowners' association’s lien against a unit located within its association s contractually
created, perfected and noticed by the recording of the CC&RS {See NRS 116.3116(4).
To the extent that provisions of CC&RS call for a lesser amount for the priotitized portion
of the assessment lien than does NRS 116,31 16(2), the lesser amount shall be utilized as the
prioritized portion of the lien,
NRS 116.1206 states:
NRS 116.1206 Provisions of governing documents in violation of
chapter deemed to conform with chapter by operation of law;
procedure for certain amendments to governing documents.
1. Any provision contained in a declaration, bylaw or other
ﬁ;)veming document of a common-intersst community that violates
e provisions of this chapter:
(2) Shall be deemed to_conform with those provisions by
operation of law, and any such declaration, bylaw or other governing
document is not required to be amended to conform to those
provisions.
(b) Is superseded by the provisions of this chapter, regardless of
whether the provision contained in the declaration, bylaw or other
governing document became effective before the enactment of the
provision of this chapter that is being violated,
Defendant maintains that NRS 116.3116(2) and Sections 7.8 and 7.9 are conceptually
separate and, in effect, create two separate Yiens, The Court disagrees. Thereis but a single
tien which is created, perfected and noticed by the recording of the CC&RS (See NRS
116.3116(4)).
The Court further disagrees with Defendant’s position that the provisions of NRS 116.1206
are to the effect that lesser amounts for the prioritized portion of the Defendant’s lien which
is called for by the CC&RS (Sections 7.8 and 7.9) are automatically olevated to the limits
provided for by NRS 116.3116(2) if such lesser amounts are inconsistent with What is
permitted by NRS 116.3116(2), The Court disagrees because the language of subsection(1)

of NRS 116.1206 refers to any provision in the CC&RS that * ... yielates the provisions of

L O RO R
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this chapter ...." The Court determines that the language in Defendant’s CC&RS (Section
7.8 and 7.9) which calls for a lesser amount for the prioritized portion of the Hen than does
NRS 116.3116(2) does not “violate” the statutory prioritized lien limit as provided for in
NRS 116.3116(2) becanse the amounts called for in the CC&RS do not exceed the limit
called for by NRS 116.3116(2), but in fact are within the limit. Thus, the amount of the
pricritized portion ofahomeowners’ association’s lien as called forin CC&RS does not need
to rise to the maximum level as noted in NRS 116.3116(2), as a lesser amount as called for
ih the CC&RS does not “viclate” NRS 116.3116(2).

8. ‘While the Court has ruled that interest, costs and other fees may be included in the prioritized
portion of the lien as long as the prioritized portion of the lien does not exceed an amounL

equal to 6 months of assessments as noted in Section 7.8 and 7.9 ofthe CC&RS, at this tim &

however, the Court is not extending its declaratory relief ruling to the specific monetary
aooun %Q{er d in Plaintiff’s Motio mg : a%iudgjneném} at pages 9 and 10, Ao
~ R B
27 [

Date

N

evada Bar No. 6874

ADAMS LAW GROUP, LTD.
8010 W. Sahara Ave,, Suite 260
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
Jjames@eadamslawnevada.com
‘Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K, Premsrirut, Esq.

Nevada Bar No. 7141

520 8. Pourth Street, 2" Floor

Las Vegas, NV 89101

()Zg 384-5563

702)-385-1752 Fax
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9555 Hillwood Drive, Second Floor

Las Vegas, NV 89134
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ttorney for Defendant
Bdic Hinckley, Ex}&.
Alvetson Taylor Mortengen and Sanders
7401 W. Charleston Bivd.
Las Vegas, NV 89117-1401

Office: 702.384.7000
Fax: 702.385.7000

ckle :
Attorney for Defendant
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ADAMS LAW GROUP, LTD.
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W. Sahara Ave., Suite 260
- Las Vegas, Nevada §9117

Tel: 702-838-7200

Fax: 702-838-3636

Attorney for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limited Case No.: A-11-647850-C
liability company,

Dept. No.: 13

Plaintiff,
vs.
HORIZONS AT SEVEN HILLS NOTICE OF ENTRY OF FINAL
HOMEOWNERS ASSOCIATION, and JUDGMENT.
DOES 1 throu%h 10 and ROE ENTITIES 1
through 10 inclusive,

Defendant.

PLEASE TAKE NOTICE that on the 18 of May, 2013 a NOTICE of ENTRY of FINAL

JUDGMENT was entered in the above referenced matter, a copy of which is attached hereto.

Dated this {p _ of m}/ 2013,

ADAMS LAW GROUP, LTD.

<z

JAMES K. ADAM? TESQ.
Nevada Bar NO. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260
Las Vegas, Nevada §9117
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
ITHEREBY CERTIFY thatonthe QQ dayof

whie

OF ENTRY of FINAL JUDGMENT was served on the following/party by:

2013, acopy of the NOTICE

ordinary business practices;

Placing an original or frue copy thereof in a sealed enveloped place for collection and
X mailing in the United States Mail, at Las Vegas, Nevada, postage paid, following the

Hand Delivery

Facsimile

Overnight Delivery

Certified Mail, Refurn Receipt Requested.

Electromic Mailing or Email, Delivery Receipt Requested

addressed as follows:

Patrick Reilly, Esq.

Holland & Hart

9555 Hillwood Dr., Second Floor
Las Vegas, NV 89134

Attorney for Defendant

Kurt Bonds, Esqg.

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401

Attomey for Defendant

Page2 of 2
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JUDG '
ADAMS LAW GROUP, LTD. (ﬁ;« i'kg‘“"“‘“

2 {\I %g g&ﬁ%gaESQ' , CLERK OF THE COURT
3 | ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
4 |[ 8010 W. Sahara Ave. Suite 260
Las Vegas, Nevada 89117
51 (702)838-7200 '
, (702) 838-3636 Fax
6 || james@adamslawnevada.com
asslv@adamslawnevada.com
7 | Attomneys for Plaintiff
8 | PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.
9 || Nevada Bar No. 7141
520 S. Fourth Street, 2* Floor
10 || Las Vegas, NV 89101
(702) 384-5563
11§ (702)-385-1752 Fax
ppremsurut@brownlawlv.com
12 || Attorneys for Plaintiff
i3 DISTRICT COURT
14 CLARK COUNTY, NEVADA
BCESN HOLDINGS, LLC, a Nevada limited liability Case No: A-11-647850-C
pany,
16 Dept: No. 13
Plaintiff,
17 vs.
18 HORIZONS AT SEVEN HILLS HOMEOWNERS FINAL JUDGMENT
19 ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,
20 Defendant.
21
22 This matter came before the Court for trial on March 12, 2013 at 9:00 am. James R.
93 || Adams, Esq., of Adams Law Group, Ltd., and Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut,
24 || Esq., Inc., appeared on behalf of the Plaintiff, Eric Hinckley, Esq., and Kurt Bonds, Esq., of
25 || Alverson, Taylor, Mortensen & Sanders, and Patrick Reilly, Esq., of Holland &Hart, LLP appeared
2 || on bchalf-of the Defendant. The Honorable Court, having considered the matter, for good cause
27 appearing hereby enters judgment and finds as follows:
RECEIVED
MIR 27 2083 .
DISTRICIF COURT DEPT#13 1

2303



(OF]

10
11
12
13
14
15
16
17
18
19
20
21

23
24
25
26

27 |

28

o - T .

WHEREAS, Plaintiff purchased certain real estate in a common interest community as an
investment property at the nonjudicial foreclosure auction of the property’s first trust deed holder,
said property being located within Defendant Horizon at Seven Hills Homeowners” Association;
and

WHEREAS, the primary issue in this case was what was the amount of Defendant’s “super
priority” lien against Plaintiff’s property which survived the foreclosure of the property’s first trust

deed holder pursuant to NRS 116.3116(2) and Defendant’s covenants, conditions and restrictions

" (“CC&RS™); and

WHERREAS, it was the position of Plaintiff that the amount of such lien which survived the
foreclosure of the property’s first trust deed holder did not exceed a figure equaling 6 months of
Defendant’s monthly assessments based upon its periodic budget and as provided in Section 7.8 and
7.9 of Defendant’s CC&RS; and

WHEREAS, it was the also the position of Plaintiff that regardless of the CC&RS, the
amount of Defendant’s lien that survived the foreclosure of the property’s first trust deed holder did
not exceed a figure equaling 9 months of Defendant’s monthly assessments based upon its periodic
budget as provided in NRS 116.3116(2); and

WHEREAS, it was the position of the Defendant that the amount of Defendant's lien that

,5%—"";.»{’35{" wing 'ﬂm:?- orhen, of The "}0’4 hey A

6 or 9 months of assessn‘gl;t;} Pomedan ;G’J-a-ﬁus L$ {‘e hﬂiwnf—k r%ad @ ﬁ}(cdw drne
WHEREAS, the Cour/t’) has V‘l?&ﬁ? nmg 3‘ dﬁ?’%’%‘?ﬁ&‘%ﬁ&“ cg ‘Tsmns oﬁZ’v@ 3¢

a result of 3 prior summary judgment orders entered by the Court which are attached hereto and

incorporated and restated herein (Ex. 1, “1/19/2012 Order™) (Ex. 2, “4/16/2012 Oxder”) (Ex. 3,

‘survived the foreclosure of the g erty's first trust deed hol der was not limited to a figure equaling

“7/20/2012 Order”™); and

WHEREAS, it has been stipulated by all counse} that $1,140.00 (a figure equaling 6 months
of assessments) has been tendered by Plaintiff and received by Defendant as that is the amount
Plaintiff alleges was due and owning under provisions contained in Defendant’s CC&RS, said

amount being in conformance with this Court’s 7/20/2012 Order (the “Payment”); and

&

By
>
(e
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WHEREAS, Defendant has stipulated! to record a “Release of Notice of Delinquent
Assessment Lien” which now renders moot Plaintiff’ s sole remaining cause of action for injunctive
relief}

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as
follows:

All claims and issues in this matter have now been fully adjudicated as evidenced by the
above findings, and by the findings and conclusions contained in the 1/19/2012 Order, the
4/16/2012 Order and the 7/20/2012 Order, and by the Payment, said amount being in conformance
with this Cowrt’s 7/20/2012 Order. Final judgment is hereby entered in this matter pursuant to the
findings stated above, and pursuant to the findings of fact and conclusions of law contained in the

1/19/2012 Order, the 4/16/2012 Order andthc’//Z 012 Order which are hereby incorporated and

7
DISTRICT COURT":H.UZ‘GE 7 / Dilte

&

restated herein.

IT IS SO ADJUDGED. {

e 4 7

Sybthitted by,

/S
(42
“TAMES R. ADAMS, ESQ.
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
ADAMS LAW GROUP, LTD.
8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada §9117
Tel: 702-838-7200
Fax: 702-838-3600
james@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

'Defendant stipulated to record the “Release of Notice of Delinquent Assessment Lien”
solely to eliminate the need for this Court to issue a permanent injunction. Defendant advised at
trial that it fully intends to appeal this Court’s summary judgment orders upon the entry of this
final judgment. Accordingly, its recordation of said Release does not constitute any kind of
waiver of its substantive arguments for appellate purposes.

3
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PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax

ppremsritut@brownlawlv.com
Attorneys for Plaintiff

Approved:

Not Approved
Kurt Bonds, Esq.
Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.
Las Vegas, NV 89117-1401
Office: 702.384.7000
Fax: 702.385.7000

Kbonds@AlversonTavlor.com
Attomeys for Defendant

Approved:

Not Approved
Patrick Reilly, Esq.
Holland & Hart LLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
www.hollandhart.com
Telephone (702) 222-2542
Facsimile (702) 669-4650
Attorneys for Defendant

TR TRTIEN
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ORD ' ' ggm ——
ADAMS LAW GROUP, LD, % 3

JAMES R. ADAMS, ESQ. - E
A R N SET Q GLERK OF THE COURT
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
8330 W. Szhara Ave. Suite 290
Las Vegas, Nevada 89117
702) 838-7200
702) 838-3636 Fax
james(@adamslawnevada.com
ass amslawnevada.co
Attorneys for Plaintiff

PUQY X. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 8. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax
ppremsrirut@brownlawly.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No: A-11-647850-C
Dept: No. 13 ’

KON HOLDINGS, LLC, a Nevada limited liability
company,

' Plaintiff,
V8. ORDER

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

This matter came before the Court on December 12, 2011 at 9:00 am., upon the Plaintiff’s
Motion for Summary Judgment on Claim of Declaratory Relief and Defendant’s Counter Motion for
Summary Judgment on Claim of Declaratory Relief. James R. Adams, Esq., of Adams Law Group,
Ltd., and Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the
Plaintiff, Eric Hinckley, Esq., of Alverson, Taylor, Mortensen & Sanders appeared on behalf of the
Defendant. The Honorable Court, having read the briefs on file and having heard oral argument, and

for good cause appearing hereby rules:
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WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
Plaintiff has asserted a claim of right under NRS §116.3116 (the “Super Priority Lien™ statute)
against Defendant and Defendant has an interest in contesting said claim, the present controversy
is between persons or entities whose interests are adversé, both parties seeking declaratory relief
have a legal interest in the controversy (i.e., 2 legally protectible interest), and the issue involved in
the controversy (the meaning of NRS 116.3116) is ripe for judicial determination as between the
partics. Kress v. Corey 65 Nev. 1, 189 P.2d 352 (1948); and

WHEREAS Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different views regarding the meaning and applicability of NRS §116.3116 (including whether
Defendant demanded from Plaintiff amounts in excess of that which is permitted under the NRS
§116.3116); and

WHEREAS Plaintiff has a legal interest in the controversy as it was Plaintiff s money which
had been demanded by Defendant and it was Plaintiff's property that had been the subject of a
homeowners® association statutory lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116 is
ripe for determination in this case as the present controversy is real, it exists now, and it affects the
parties hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of NRS §116.3116 would terminate some of the uncertainty and
controversy giving rise to the present proceeding; and

WHEREAS, pursuant to NRS §30.04¢ Plaintiff and Defendant are parties whose rights,
status or other legal relations are affected by NRS §116.3116 and they may, therefore, have
determined by this Court any question of construction or validity arising under NRS §116.3116 and
obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, the Court is persuaded that Plamtiff's position is correct relative to the
components of the Super Priority Lien (exterior repair costs and 9 months of regular assessments)

and the cap relative to the regular assessments, but it is not persuaded relative to Plaintiff's position
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J| concerning the need for a civil action to trigger a homeowners’ association’s entitlement to the Super

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as

follows:
1.

Plaintiff"s Motion for Partial Summary Judgment on Declaratory Relief is granted in
part and Defendant’s Motion for Summary Judgment on Declaratory Reliefis granted
in part.

NRS §116.3116 is a statute which creates for the benefit of Nevada homeowners’
associations a general statutory liem against a homeowner’s unit for (a) any
construction penaity that is imposed against the unit's owner pursuant to NRS
§116.310305, (b) avy assessment levied against that unit , and (c) any fines imposed
against the unit's owner from the time the construction penalty, assessment or fine
becomes due (the “General Statutory Lien™). The bomeowners’ associations’
General Statutory Lien is noticed and perfected by the recording of the associations”
declaration and, pursuant to NRS §116.3116(4), no further recordation of any claim
of lien for assessment is required.

Pursuant to NRS §116.3116(2), the homeowners’ association’s General Statutory

Lien is junior to a first security interest on the unit recorded before the date on which

. the assessment sought to be enforced became delinquent (“First Security Interest™)

except for a portion of the homeowners’ association’s General Statutory Lien which
remains superior to the First Security Interest (the “Super Priority Lien™).

DOnless an association’s declaration otherwise provides, any penalties, fees, charges,
late charges, fines and interest charged pursuant to NRS 116.3 102(1)(jj to (n),
inclusive, are enforceable in the same manner as assessments are enforceable under
NRS §116.3116. Thus, while such penalties, fees, charges, late charges, fines and

interest are not actual “assessments,” they may be enforced in the same manner as
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assessments are enforced, i.e., by inclusion in the association’s General Statutory
Lien against the unit.

Homeowners’ associations, therefore, have a Super Priority Lien which has priority
over the First Security Interest on a homeowners® unit. However, the Super Priority
Lien amount is not without limits and NRS §116.3116 is clear that the amount of the
Super Priority Lien (which is that portion of 2 homeowners’ associations’ General
Statutory Lien which retains priority status over the First Security Interest) is limited
“to the extent” of those assessments for common expenses based upon the
association’s adapted periodic budget that would have become due in the 9 month
period immediately preceding an association’s institution of an action to enforce its
General Statutory Lien (which is 9 months of regular assessments) and “to the extent
of” external repair costs pursuant to NRS §116.310312,

The base assessment figure used in the calculation of the Super Priority Lien is the
unit’s un-accelerated, monthly assessment figure for association common expenses
which is wholly determined by the homeowners association’s “periodic budget,” as
adopted by the association, and not determined by any other document or statute,
Thus, the phrase contained inNRS §116.3116(2) which states, “... to the extent of the
assessments for common expenses based on the periodic budget adopted by the
association pursuant to NRS 116.3115 which would have become due in the absence
of acceleration during the 9 months immediately preceding institution of an action
to enforce the len...” means a maximum figure egualing 9 times the association’s
regular, monthly (not annual) assessments. If assessments are paid quarterly, then 3
quarters of assessments (i.¢., 9 months) would equal the Super Priority Lien, plus
external repair costs pursuant to NRS §116.310312.

The words “to the extent of” contained in NRS §116.3116(2) mean “no more than,”
which clearly indicates a maximum figure or a cap on the Super Pricrity Lien which

cannot be exceeded.
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IT IS SO ORDERED.

Nevada Bér No. 6874
ASSLY SAYYAR, ESQ.

Thus, while assessments, penalties, fees, charges, late charges, fines and interest may
be included within the Super Priority Lien, in no event can the total amount of the
Super Priority Lien exceed an amount equaling 9 times the homeowners’
association’s regular monthly assessment amount to unit owners for common
expenses based on the periodic budget which would have become due immediately
preceding the association’s institution of an action to enforce the lien, plus external
repair costs pursuant to NRS 116.310312.

Further, if regulations adopted by the Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Association require a shorter period of priority for the
Fien (i.e., shorter than @ months of regular assessments,) the shorter period shall be
used in the calculation of the Super Priority Lien, except that notwithstanding the
provisions of the regulations, that shorter period used in the calculation of the Super
Priority Lien must not be less than the 6 months immediately preceding institution

of an action to cnforce the lien.

.
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Nevada Bar No. 9178

ADAMS LAW GROUP, LTD,
8330 W. Sahara Ave., Suite 290
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ,, INC,
Puoy K. Premsrirut, Esq.
Nevada Bar No. 7141
520 S. Fourth Street, 2™ Floor
Las Ve% , NV 89101
02) 384-5563

702)-385-1752 Fax
ppremstirut@brownlawlv.com
Attorneys for Plaintiff

Approved:
o7 APfreves

Eric Hincldey, Es&

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401

QOffice: 702.384.7000

Fax: 702.385.7000

Ehinckley@AIversonTaylor.com
Attorney for Defendant
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Holland & Hart LLP
9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134
Phone: (702) 669-4600 # Fax: (702) 669-4650
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Kurt R. Bonds, Esq.

Nevada Bar No. 6228

Eric W. Hinckley, Esq.

Nevada Bar No. 12398

ALVERSON, TAYLOR, MORTENSEN
& SANDERS

7401 W, Charleston Boulevard

Las Vegas, NV 89117

(702) 384-7000

Patrick J. Reilly, Esq.

Nevada Bar No. 6103

Nicole E. Lovelock, Esq.

Nevada Bar No. 11187

HOLLAND & HART LLe

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Tel: (702) 669-4600
"Fax: (702) 669-4650

Email: preilly@hollandhart.com

nelovelock@hollandhart.com

Attorneys for Defendants Horizons At Seven Hills

Homeowners Association
DISTRICT COURT
CLARK COUNTY, NEVADA
IKON HOLDINGS, LLC, a Nevada limited  Case No. : A-11-647850-B
liability company, Dept. No.: XIIt
Plaintiff, ORDER DENYING PLAINTIFE’S
MOTION FOR SUMMARY JUDGMENT
vS.
ORDER GRANTING DEFENDANT’S
HORIZONS AT SEVEN HILLS, COUNTERMOTION FOR SUMMARY

HOMEOWNERS ASSOCIATION; and DOES
1 through 10; and ROE ENTITIES 1 through
10 nclusive,

Defendants.

This matter came before the Court on March 12, 2012, for hearing on Plaintiff’s Motion

e A ALASAAA e T AN L A s e T ST I

Electronically Filed
04/16/2012 01:12:29 PM

R

CLERK OF THE COURT

JUDGMENT
Hearing Date: March 12, 2012

Hearing Time: 9:00 a.m.

for Summary Judgment and on Defendant’s Countermotion for Summary Judgment. James R.

Adams, Esq. of the Adams Law Group and Puoy Premsrirut, Esq. of the law firm of Brown,

Brown & Premsrirut appeared on behalf of Plaintiff Ikon Holdings, LLC (“Ikon™). Patrick J.
Page 1 of 4
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Holland & Haid LLP
9555 Hiliwood Drive, Second Floor

Las Vogay, Nevada 89134
Phone; (702) 669-4600 ¢ Fax: (702) 669-4650
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Reilly, Esq. of the law firm of Holland & Hart LLP and Eric W. Hinckley, Esq. of the law firm
of Alverson, Taylor, Mortensen, and Sanders appeared on behalf of Defendant Horizons at Seven
Hills Homeowners Association (“Horizons”).  After carefully considering the briefs and
arguments of counsel, this Court makes the following findings of fact and conclusions of law:
L
FINDINGS OF FACT

1. On or around June 28, 2010, Scott Ludwig purchased certain real property located
at 950 Seven Hills Drive, Suite 1411, Henderson, Nevada 89052 (the “Property™) at a foreclosure
sale conducted by the holder of a first deed of trust against the Property.

2. The Property is located within Horizons.

3. Horizons had previously recorded a Notice of Delinquent Assessment Lien on
June 17, 2009 and a Notice of Default and Election to Self Under Homeowners Association Lien
on August 4, 2009, Both of these recordings occurred pﬁor to the foreclosure sale, in the amount
of $4,289.50, with the amount of the lien to increase until the amount became current.

4, Shortly after the foreclosure sale, on July 14, 2010, Mr. Ludwig transferred title
of the Property to Ikon. .

3. On or around September 30, 2010, Horizons recorded another Notice of
Delinquent Assessment Lien (“Lien”) against the Property.

6. Ykon disputed and did not pay any of the amounts demanded by Horizons.

7. Tkon did not begin making payments to Horizons until May 2011 when it began
making regular monthly assessments to the Property.

8. Tt is undisputed that, as of the date of the hearing, Ikon had not paid any amount
owed. '

1L
CONCLUSIONS OF LAW

The Nevada Rules of Civil Procedure provide, in pertinent pact, as follows:

A party against whom a claim . . . is sought may, at any
time, move with or without supporting affidavits for a
summary judgment in the party's favor as to all or any part

Page 2 of 4
5520854_25520854_2
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’ 1 thereof . . . the judgment sought shall be rendered forthwith
if the pleadings, depositions, answers to interrogatories, and
2 admissions on file, together with the affidavits, if any, show
that there is no genuinie issue as to any material fact and
3 that the moving party is entitled to a judgment as a matter
. of law,
4
5 {INRCP 56. Summary judgment must be granted “if the pleadings, depositions, answers to
6 | interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
7 | genuine issue as to any material fact and that the moving party is entitled to Jjudgment as a matter
8 llof law.” NRCP 56(c). In Wood v. Safeway, Inc., 121 Nev. 724, 731, 121, P.3d 1026, 1031
9 1 (2005), the Nevada Supreme Court embraced the summary judgment standard set forth in seminal
10 {{United States Supreme Court cases such as Anderson v. Liberty Lobby, Inc., 477 U.S. 242
11 [[(1986), Celotex Corp. v. Catrett, 477 U.S. 317 (1986), and Moutsushita Elec. Indus. Co. v. Zenith
12 | Radio Corp., 475 US. 574 (1986). Under this standard, summary judgment is designed to secure
g 13 |the just, speedy, and inexpensive determination of every action where appropriate. Celotex, 477
¥
E € 14 |US. at327.
=F
3 g = 15 Once the moving party demonstrates the absence of a genuine issue of material fact, the
“38
% & é’ S 16 | nonmoving party must show the existence of a genuine issue of material fact to avoid summary
[an) Q
= o e
=8 Eog 17 {judgment. Cuzze v. Univ. & Crmty. Coll. Sys. of Nev., 123 Nev. 598, 172 P.3d 131, 134 (2007).
TE g i
§ =8 18 | Nevada law no [onger allows the nonmoving party to merely raise the “slightest doubt” about the
g 19 | facts. Wood, 121 Nev. at 731, 121 P.3d at 1031, Thus, the nonmoving party cannot merely
20 ll“build a case on the gossamer threads of whimsy, speculation, and conjecture.” Id. at 732, 121
21 1P.3d at 1031 (quotation omitted). The nonmoving party must present genuine issues of material
22 | fact to avoid swnmary judgment. Jd., 121 P.3d at 1031.
23 In the instant case, Plaintiff's causes of action beyond those for Declaratory Relief and
24 || Injunctive Refief are not sustainable under the undisputed factual scenario involved in this case.
25 |t is undisputed that Plaintiff did not pay any of the SPL amount demanded and liened by
26 Il Horizons, even the amounts it concedes it owes. As a result, Plaintiff has not suffered or incurred
27 ffany dauiagcs that could be recovered under the First, Second, Third, Fourth and Fifth Causes of
28 JAction pleaded in Plaintiff’s Complaint. In sum, this is not a case seeking attorney’s fees and
' Page 3 of 4 ‘
5520854_25520854_2
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costs for a slander of title. See Horgan v. Felton, 123 Nev. 577, 583-86, 170 P.3d 982 (2007).

2 li Purther, the Court does not consider that the theories pleaded by Plaintiff have been shown to
3 [l involve genuine issues of material fact as to damages that are otherwise recoverable under those
4 { causes of action.
5 * * *
6 Accordingly, this Court hereby DENIES Plaintiff’s Motion for Summary Judgment and
7 | GRANTS Defendant’s Countermotion for Summary Judgment in its entirety. This Order is
8 | without prejudice to Plaintiff’s effort to seek attomey’s fees and costs based upon whatever
9 | statutory or contractual premise that may or may not be applicable.
10 1T IS SO ORDERED. k
iy J
it DATED this / 7) day of April, 2012. /
12 // 7 @//,
5?1 ]3 A [ \’é/
L% DISTRICT COURT ]}JDGE '
g gu ]
~ o §
5385 s
5558
m=zb* 16
S5%8
2354 17 ='
S37%8 !
=38 13 | Pagkk]. Relliy, Esde
R oy Nicole E. Lovelockf Esq.
E 19 { HOLLAND & HART uLp

9555 Hillwood Drive, Second Floor
20 || Las Vegas, Nevada 89134

21 || Atrorneys for Defendants Horizons At Seven Hills
Homeowners Association

Page 4 of 4
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ADAMS LAW GROUP, LTD.

JAMES R. ADAMS, ESQ.

Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.

Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260

Las Vegas, Nevada 89117

}702] 838-7200

702) 838-3636 Fax

est@adamslawnevad

adamslaw co

Attorneys for Plaintiff

Puoy K. Premsrirut, Esq.
Nevada Bar No. 7141

520 S. Fourth Street, 2 Floor

Las Vegas, NV 89101

§702§ 384-5563
702)-385-1752 Fax

ppremsrirut@brownlawlv.com

Attorneys for Plaintiff

PUQY K. PREMSRIRUT, ESQ., INC.

DISTRICT COURT
CLARK COUNTY, NEVADA

Electronically Filed
07/20/2012 03:49:34 PM .

(ﬁ@;.w

CLERK OF THE COURT

company,

Plaintiff,
VS.

ENTITIES 1 through 10 inclusive,
Defendant.

IKON HOLDINGS, LLC, a Nevada limited liability

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE

Case No: A-11-647850.-C ‘
Dept: No. 13

ORDER

THIS MATTER having come before the Court on June 11, 2012, for hearing on Plaintiff's
Motion for Summary Judgment on Declaratory Relief and on Defendant's Counter-Motion for
Summary Judgment. James R. Adams, Esq., of Adams Law Group, Lid., and Puoy K. Premsrirut,
Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the Plaintiff. Eric Hinckley, Esq., of
Alverson, Taylor, Mortensen & Sanders and Patrick Reilly, Esq., of Holland & Hart appeared on
behalfof the Defendant, The Court, having considered the papers submitted in connection with such
item(s) and heard the arguments made on behalf of the parties and then taken the matter under
advisement for further omsideration; and for good cause appearing hereby rules:
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ADAMS LAW GROUP, LTD.
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260
Las Vegas, Nevada 89117
(702) 838-7200

(702) 838-3636 Fax
james@adamslawnevada.com

assly@adamslawnevada.com
Attomeys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702; 384-5563

(702)-385-1752 Fax

ppremsrirut@brownlawlv.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY,

NEVADA

KON HOLDINGS, LLC, a Nevada limited liability
company,

Plaintiff,
Vs.

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

Case No: A-11-647850-C
Dept: No. 13

ORDER

THIS MATTER having come before the Court on June 11, 2012, for hearing on Plaintiff's
Motion for Summary Judgment on Declaratory Relief and on Defendant's Counter-Motion for
Summary Judgment. James R. Adams, Esq., of Adams Law Group, Ltd., and Puoy K. Premsrirut,
Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the Plaintiff. Eric Hinckley, Esq., of
Alverson, Taylor, Mortensen & Sandexs and Patrick Reilly, Esq., of Holland & Hart appeared on
behalfof the Defendant. The Court, having considered the papers submitted in connection with such
item(s) and heard the arguments made on behalf of the parties and then taken the matter under

advisement for further consideration, and for good cause appearing hereby rules:
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WHEREAS, on 7/6/2005, Defendant, a Nevada homeowners’ association, recorded in the
Clark County, Nevada, Recorder’s Office, the Declaration of Covenants Conditions & Restrictions
and Reservations of Easements for Horizon at Seven Hills Homeowners Association { “CC&RS™);
and

WHEREAS, on 6/28/2010, Scott M. Ludwig purchased APN 177-35-610-137 (the “Unit”)
at a foreclosure auction of the prior owner’s first mortgage lender (*6/28/2010 Foreclosure
Auction™); and

WHEREAS, the Unit is located with Defendant homeowners’ association; and

WHEREAS, on 7/14/2010, Scott M. Ludwig transferred the Unit by quit claim deed to
Plaintiff (“Tkon Deed™); and

WHEREAS, on 9/30/2010 Defendant filed a Notice of Delinquent Assessment Lien against
Plaintiff and the Unit for $6,050.14 (“Notice of Delinquent Assessment Lien™); and

WHEREAS, on 10/18/2010 Defendant sent Plaintiff a letter stating, “Per your request, the
current balance for the above property is $6,287.94.” (the “10/18/10 Collection Letter”); and

WHEREAS, pursuant to the spreadsheet of fees and costs attached to the 10/18/10 Collection
Letter, Defendant’s monthly assessments were $190.00; and

WHEREAS, the Unit, being located within Defendant homeowners’ association, is subject
1o NRS 116 (Common Interest Ownership Uniform Act) and the CC&RS,; and

WHEREAS, tﬁe Court has determined that a justiciable controversy exists in this matter as
Plaintiffhas asserted a claim of right against Defendant under NRS §116.3116 and Sections 7.8 and
7.9 of the Defendant’s CC&RS and Defendant has an interest in contesting said claim, the present
controversy is between persons or entities whose interests are adverse, both parties seeking
declaratory relief have a legal interest in the controversy (i.e., a legally protectible interest), and the
issue involved in the controversy (the meaning and application of NRS 116.3116 and of Sections 7.8
and 7.9 of the CC&RS) is ripe for judicial determination as between the parties. Kress v. Corey 635
Nev. 1, 189 P.2d 352 (1948); and
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WHEREAS, Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different views regarding the meaning and applicability of Sections 7.8 and 7.9 of the CC&RS
in that Plaintiff maintains that Sections 7.8 and 7.9 of the CC&RS call for a limit on Defendant’s
prioritized portion of its homeowners’ association lien on Plaintiff’s Unit to the extent of an amount
equal to 6 months of assessments (i.e., “The lien of the assessments, including interest and costs,
shall be subordinate to the lien of any First Mortgage upon the Unit (except to the extent of Annual
Assessments which would have become due in the absence of acceleration during the six (6) months
immediately preceding institution of an action to enforce the lien)”) and further maintains that
Sections 7.8 and 7.9 of the CC&RS do not violate the statutory lien limit as noted in NRS
116.3116(2) as the CC&RS call for a lesser amount for the prioritized portion of the lien than does
NRS 116.3116(2). Conversely, Defendant maintains there are either two prioritized liens (one
contractual and one statutory) and/or that Sections 7.8 and 7.9 of Defendant’s CC&RS violate NRS
116.3116(2) in that Sections 7.8 and 7.9 call for a lesser amount for the prioritized portion of the lien
than does NRS 116.3116(2) and, therefore, the prioritized portion of Defendant’s lien must equal
the greater amount as noted in NRS 116.3116(2); and

WHEREAS, Plaintiffhas a legal interest in the controversy as it was Plaintiff’ s money which
had been demanded by Defendant and it was Plaintiff's Unit that had been the subject of a
homeowners® association assessment lien by Defendant; and

WHERREAS the issue of the meaning, application and interpretation of Sections 7.8 and 7.9
of the CC&RS in conjunction with NRS §116.3116 is ripe for determination in this case as the
present controversy is real, it exists now, and it affects the parties hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of Sections 7.8 and 7.9 of the CC&RS in conjunction with NRS
§116.3116 would terminate some of the uncertainty and controversy giving rise to the present
proceeding; and .

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
status or other legal relations are affected by Sections 7.8 and 7.9 of the CC&RS and they may,
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therefore, have determined by this Court any question of construction or validity arising under said
Sections and obtain a declaration of rights, status or other legal relations thereunder; and
WHEREAS, regarding priority of homeowner association assessment liens, Section 7.8 and

7.9 of the CC&RS state the following;

Section 7.8  Mortgagee Protection. Notwithstanding all other
provisions hereof, no lien created under this Article 7, nor the
enforcement of any provision of this Declaration shall defeat or
render invalid the rights of the Beneficiary under any Recorded Rirst
Deed of Trust encumbering a Unit, made in good faith and for value;
provided that after such Beneficiary or some other Person obtains title
to such Unit by judicial foreclosure, other foreclosure, or exercise of

ower of sale, such Unit shall remain subject to this Declaration and
the payment of all installments of assessments accruing subsequent
to the date such Beneficiary or other Person obtains title, subject to
the following. The lien of the assessments, igcludinF interest and
costs, shall be subordinate to the lien of any First Moxtgage upon
the Unit{except to theextent of Annual Assessments which would
have become due in the absence of acceleration during the six (6)
months immediately preceding institution of an action to enforee
the lien). The relcase or discharge of any lien for unpaid assessments
by reason of the foreclosure or exercise of power of sale by the First
Mortgagee shallnotrelieve the prior Owner ofhis personal obligation
for the payment of such \mpaié) assessments.

Section 7.9  Priority of Assessment Lien. Recording of the .
Declaration constitutes Record notice and perfection of a lien for
assessments. A lien for assessments, inclnding interest, costs, and
attorneys' fees, as provided for herein, shall be prior to all other

liens and encumbrances on a Unit, except for:  (a) liens and
encumbrances Recorded before the Declaration was Recorded; (b) a

first Morteage Recorded before the delinguency of the
assessment sought to be enforced (except to the extent of Annual

Assessments which would have become due in the absence of
acceleration during the six (6) months immediately preceding
institution of an action fo enforce the lien), and (¢} liens for real
estate taxes and other governmental charges, and is otherwise subject
to NRS § 116.3116. The sale or transfer of any Unit shall not affect
an assessment lien. However, subject to foregoing provision of this
Section 7.9, the sale or transfer of any Unit pursuant to judicial or
non-judicial foreclosure of a First Mortgage shall extinguish the lien
of such assessment as to payments which became due prior to such
sale or transfer. No sale or transfer shall relieve such Unit from lien
rights for any assessments which thereafter become due. Where the
Beneficiary of a First Mortgage of Record or other purchaser of
a_Unit obtains title pursuant to a judicial or nonjudicial
foreclosure or "deed in lieu thereof," the Person who obtains title
and his or her successors and assigns shall not be liable for the

share of the Common Expenses ox assessments by the Association
chargeable to such Unit which became due prior to the
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acquisition of titfe to such Unit by such Person (except to the

extent of Annual Assessments which would have become due in
the absence of acceleration during the six (6) months immediately
preceding institution of an action to enforce the lien). Such
unpaid share of Common Expenses and assessments shall be
deemed to become expenses collectible from alf of the Units,
including the Unit belonging to_such Person and his or_her
successors and assigns.

WHEREAS, the Court is persuaded that Plaintiff's position is correct relative to the

component and ceiling issues contained in its Motion relating to Sections 7.8 and 7.9 of the CC&RS

in that pursuant to said Sections, Defendant’s prioritized portion of its lien may include assessments

and “... interest, costs, and attorneys' fees...” but, pursuant to Sections 7.8 and 7.9 of the CC&RS,
is only prior to the first mortgage holder, “... to the extent of Annual Assessments which would have
become due in the absence of acceleration during the six (6) months immediately preceding
institution of an action to enforce the lien....”

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as
follows:

I Defendant’s Counter-Motion for Summary Judgment is DENIED and Plaintiff’s Motion for
Partial Summary Judgment on Declaratory Relief is GRANTED IN PART to the extent that
it seeks the following declarations:

Defendant, in contravention of Nevada Revised Statutes §116.3116,
has unlawfully demanded from Plaintiff amounts in excess of the
Super Priority Lien to which it has no legal entitlement.
Pursuant to Sections 7.8 and 7.9 of the Defendant’s CC&RS,
Defendant’s len was junior to the first security interest of the Unit’s
first mortgage lender except for a certain, limited and specified
ortion of the lien as defined in Sections 7.8 and 7.9 of the CC&RS
Fi.e., an amount equal to 6 months of assessments,) and
Defendant, in contravention of Sections 7.8 and 7.9 of the
Defendant’s CC&RS has improperly demanded monies from Plaintiff
in order to satisfy Defendanf's claimed liens or demands which
exceeded a figure equaling 6 months of assessments, thereby
violating the CC&RS.

2. NRS 116.3116(1) states what can be the subject of a homeowners’ association’s general

assessment lien on a unit and NRS 116.3116(2) states what the statutory limits are to the

prioritized portion of the assessment lien, i.e., that portion of 2 homeowners’ association’s

5
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lien which, after the foreclosure of a unit's first trust deed holder, is superior to the first trust
deed as a matter of law (See Order entered January 19, 2012).
Ahomeowners’ association’s lien against a unit located within ts association is contractually
created, pérfected and noticed by the recording of the CC&RS (See NRS 116.3116(4).
To the extent that provisions of CC&RS call for a lesser amount for the prioritized portion
of the assessment Hen than does NRS 116.3116(2), the lesser amount shall be utilized as the
prioritized portion of the lien.
NRS 116.1206 states:
NRS 116.1206 Provisions of governing documents in violation of
chapter deemed to conform with chapter by operation of law;
procedure for certain amepdments to governing documents.
1. Any provision contained in a declaration, bylaw or other
goveming document of a common-interest community that violates
the provisions of this chapter;
{(a) Shall be deemed to conform with those provisions by
operation of law, and any such declaration,;%ylaw or other governing
document is not required to be amended to conform to those
provisions.
(b) Is superseded by the provisions of this chapter, regardless of
whether the provision contained in the declaration, bylaw or other

governing document became effective before the enactment of the
provision of this chapter that is being violated.

.Defendant maintains that NRS 116.3116(2) and Sections 7.8 and 7.9 are conceptually

separate and, in effect, create two separate liens. The Court disagrees. There is but a single
lien which is created, perfected and noticed by the recording of the CC&RS (See NRS
116.3116(4)).

The Court further disagrees with Defendant’s position that the provisions of NRS 116.1206
arc to the effect that lesser amounts for the prioritized portion of the Defendant’s lien which
1s called for by the CC&RS (Sections 7.8 and 7.9) are automatically elevated to the limits
provided for by NRS 116.3116(2) if such lesser amounts are inconsistent with what is
permitted by NRS 116.3116(2), The Court disagrees because the language of subsection (1)
of NRS 116.1206 refers to any provision in the CC&RS that " ... violates the provisions of
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this chapter ...." The Court determines that the language in Defendant’s CC&RS (Section
7.8 and 7.9) which calls for a lesser amount for the prioritized portion of the lien than does
NRS 116.3116(2) does not “violate” the statutory prioritized lien limit as provided for in
NRS 116.3116(2) because the amounts called for in the CC&RS do not exceed the limit
called for by NRS 116.3116(2), but in fact are within the limit. Thus, the amount of the
prioritized portion ofahomeowners’ association’s lien as called for in CC&RS does not need
to rise to the maximum level as noted in NRS 116.3116(2), as a lesser amount as called for
in the CC&RS does not “violate” NRS 116.3116(2).

8. ‘While the Court has ruled that interest, costs and other fees may be included in the prioritized

portion of the lien as long as the prioritized portion of the lien does not exceed an amount

e

equal to 6 months of assessments as noted in Section 7.8 and 7.9 ofthe CC&RS, at this time;

however, the Court is not extending its declaratory relief ruling to the specific monetary
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Patrick J. Reilly, Esq.

Nevada Bar No. 6103

Nicole E. Lovelock, Esq.
Nevada Bar No. 11187
HOLLAND & HART LLp

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: preilly@hollandhart.com

nelovelock@hollandhart.com

Attorneys for Defendants Horizons At
Seven Hills Homeowners Association

Electronically Filed
05/08/2013 11:29:01 AM

%;W

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

KON HOLDINGS, LLC, a Nevada limited Case No. : A-11-647850-B
liability company, Dept. No.: XIII

Plaintiff, CASE APPEAL STATEMENT

vs.

HORIZONS AT SEVEN HILLS
HOMEOWNERS  ASSOCIATION; and
DOES 1 through 10; and ROE ENTITIES 1
through 10 inclusive,

Defendants.

CASE APPEAL STATEMENT
1. Identify each appellant and the name and address of appellate counsel:

Horizons at Seven Hills Homeowners Association (“Appellant”) is represented by Patrick
Reilly, Esq., Holland & Hart, LLP, 9555 Hillwood Drive, 2nd Floor, Las Vegas, Nevada 89134.

2. Identify the judge issuing the decision, judgment, or order appealed from:
Honorable Mark Denton.
3. Identify each respondent and the name and address of appellate counsel, if known,

for each respondent:

Tkon Holdings, LLC is represented by James R. Adams, Esq., Adams Law Group, Ltd.,
8010 W. Sahara Ave., Suite 260, Las Vegas, NV 89117; and Puoy K. Premsrirut, Esq., Puoy K.
Premsrirut, Esq. Inc., 520 S. Fourth Street, 2nd Floor, Las Vegas, Nevada 89101.
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Las Vegas, Nevada 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650

Holland & Hart LLP
9555 Hillwood Drive, Second Floor

O @ 9 O N

10
11
12
13
14
15
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20
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23
24
25
26
27
28

4, Identify any attorney that is not licensed to practice law in Nevada and, if so,
whether the district court granted that attorney permission to appear under SCR .
42:

All attorneys are licensed in the State of Nevada.

S. Indicate whether appellant was represented by appointed or retained counsel in the
district court:

Appellants were represented by counsel identified in Section 1 in the district court.
Appellant was additionally represented in the district court by Kurt R. Bonds, Esq. and
Eric W. Hinckley, Esq., Alverson, Taylor, Mortensen & Sanders, 7401 W. Charleston
Blvd., Las Vegas, Nevada 89117.

6. Indicate whether appellant was granted leave to proceed in forma pauperis, and
the date of entry of the district court order granting such leave:

Appellant is not proceeding in forma pauperis.

7. Indicate the date the proceedings commenced in the district court (e.g., date
complaint, indictment, information, or petition was filed):

The complaint was filed on September 6, 2011.

8. Provide a brief description of the nature of the action and result in the district
court, including the type of judgment or order being appealed and the relief
granted by the district court:

The district court action principally concerned the scope and amount of a residual “super-
priority” lien created in favor of Appellant by both NRS Chapter 116 and underlying Covenants,
Conditions & Restrictions (“CC&Rs”) after foreclosure by a unit owner’s first deed of trust
holder. Appellant Horizons is a common interest community as defined by NRS 116.021.
Respondent Tkon (“Ikon™) is a real estate investment company that purchases distressed
residential properties at auction and quickly resells (“flips”) them for a profit.

Ikon purchased the underlying real property (which was part of Horizons’s common
interest community) after a non-judicial foreclosure sale conducted by the first trust deed holder.
The parties agree that, pursuant to both NRS 116.3116 and the underlying CC&Rs, Horizons
held a residual super-priority lien over the property that remained even after lender’s foreclosure,
and that Tkon, as the new owner, was required to pay a certain amount to have the residual lien
removed. The dispute in this case is how much was still owed after foreclosure.

Tkon maintained inter alia before the lower court that the Horizons super-priority lien
was strictly limited to and could not exceed “nine times monthly assessments”; (2) the CC&Rs
limited the lien no more than “six times monthly assessments”; and (3) that the CC&Rs prevailed
over NRS 116.3116 to the extent there was a conflict between the two. Respondent sought
declaratory relief as well as contract and tort damages for alleged “overcharging” of its lien.

The Association maintained that the residual lien was not limited numerically (i.e., 6
months or 9 months worth of assessments), and that both NRS 116.3116 and the CC&Rs also
allowed for the recovery of reasonable collection fees and costs incurred during that six or nine
month period prior to foreclosure, consistent with NRS 116.3116, NRS 116.310313, NAC

Page 2 of 4
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116.470, and public policy. The Association also challenged the notion that Ikon had suffered
any damages, as it had never even paid the disputed amounts.

The district court summarily adjudicated all damage claims against Ikon, which was not
entitled to monetary recovery. As to the scope of the residual super-priority lien, the Court
concluded that: (1) NRS 116.3116 strictly limited the Association’s lien to “nine times monthly
assessments” and no more; (3) the CC&Rs strictly limited Appellant’s residual lien to “six times
monthly assessments” and no more; and (4) the shorter “6 month” period contained in the
CC&Rs prevailed over the “9 month” statutory lien period.

9. Indicate whether the case has previously been the subject of an appeal to or
original writ proceeding in the Supreme Court and, if so, the caption and Supreme
Court docket number of the prior proceeding:
No.

10.  Indicate whether this appeal involves child custody or visitation:

No.

11.  If this is a civil case, indicate whether this appeal involves the possibility of
settlement:

No.
DATED this 8th day of May, 2013.

II;htri k J. Reilly/ Esq.

icole E. Lovelgck, Esq.

95535 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Defendants Horizons At Seven
Hills Homeowners Association

Page 3 of 4
6139730_1,DOCX

2330




Las Vegas, Nevada 89134
Phone: (702) 6694600 ¢ Fax: (702) 669-4650

Holland & Hart LLP
9555 Hillwood Drive, Second Floor
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), I hereby certify that on the 8th day of May, 2013, I

served a true and correct copy of the foregoing CASE APPEAL STATEMENT by depositing

same in the United States mail, first class postage fully prepaid to the persons and addresses

listed below:

James R. Adams, Esq.

Assly Sayyar, Esq.

Adams Law Group, Ltd.

8010 West Sahara Avenue, Suite 260
Las Vegas, Nevada 89117

Puoy K. Premsrirut, Esq.

Puoy K. Premsrirut, Esq. Inc.
520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101

Attorneys for Plaintiff

Erika Pike Turner, Esq.

Jeffrey Hulet, Esq.

Gordon Silver

3960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 89169

Attorneys for Silver State Trustee Services,
LIC

Robert A. Massi, Esq.

Kiristie L. Reber, Esq.

11201 South Eastern Avenue, Suite 100
Henderson, Nevada 89052

Attorneys for Hampton & Hampton, PC

Don Springmeyer, Esq.

Michael J. Lemcool, Esq.

Gregory P. Kerr, Esq.

Wolf, Rifkin, Shapiro,

Schulman & Rabkin, LLP

3556 E. Russell Road, Second Floor

Las Vegas, Nevada 89120

Ranch Community

Attorney for Peccole

Association

Lance W. Johns, Esq.
Johns & Durrant LLP
316 E. Bridger Avenue
Second Floor

Las Vegas, Nevada 89101

Attorney for G.J.L. Incorporated

Tamara Beatty Peterson, Esq.

Anthony R. Sassi, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 N. City Parkway, Suite 1600

Las Vegas, NV 89106

Attorneys for Southern Highlands Community
Association

g
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An Employee of Holland & Hart LLp /

p
i/
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NOTC

Patrick J. Reilly, Esq.

Nevada Bar No. 6103

Nicole E. Lovelock, Esq.

Nevada Bar No. 11187

HOLLAND & HART iLp

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: preillv@hollandbart.com
nelovelock@hollandhart.com

Attorneys for Defendants

Horizons At Seven Hills Homeowners Association

Electronically Filed
05/10/2013 10:53:40 AM
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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limited|
liability company,

Plaintiff,
VS.

HORIZONS AT SEVEN HILLS
HOMEOWNERS ASSOCIATION; and DOES
1 through 10; and ROE ENTITIES 1 through
10 inclusive,

Defendants.

Case No. : A-11-647850-B
Dept. No.: X1l

NOTICE OF FILING COST BOND ON
APPEAL

NOTICE IS HEREBY GIVEN that Defendants Horizons At Seven Hills Homeowners

Association filed the requisite cost bond regarding the above-entitled matter, a copy of which is

attached hereto.

DATED this 9th day of May, 2013.

HOLLAXD &

By

v

Patrick J. Reily, Egq.
Ni¢ole E. Lovelocl, Esq.

9555 Hillwood Drjve, Second Floor
Las Vegas, Nevada 89134
Attorneys for Defendants
Horizons At Seven Hills
Association

Homeowners
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), I hereby certify that on the 10th day of May, 2013, I
served a true and correct copy of the foregoing NOTICE OF FILING COST BOND ON
APPEAL by depositing same in the United States mail, first class postage fully prepaid to the
persons and addresses listed below:

James R. Adams, Esq.

Assly Sayyar, Esq.

Adams Law Group, Ltd.

8010 West Sahara Avenue, Suite 260
Las Vegas, Nevada 89117

Puoy K. Premsrirut, Esq.

Puoy K. Premsrirut, Esq. Inc.
520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101

Attorneys for Plaintiff

An Employee of Holland & Hart ie

Page 2 of 2
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OFFICIAL RECEIPT
District Court Clerk of the Court 200 Lewis Ave, 3rd Floor Las Vegas, NV 89101
Payor

Receipt No.
'nd & Hart LLP 2013-56601-CCCLK

Transaction Date

. : ' 05/8/2013
| Description — Amount Paid |
On Behalf Of Horizon at Seven Hills Homeowners Association
A-11-647850-B
lkon Holdings LLC, Plaintiff(s) vs. Horizon at Seven Hills Homeowners Association, Defendant(s)
APPEAL BOND
APPEAL BOND 500.00
SUBTOTAL 500.00
PAYMENT TOTAL | 500.00 |
Check (Ref #66005457) Tendered 500.00
Total Tendered 500.00
Change 0.00
05/08/2013 Cashier Audit
03:14 PM _» - -Station AIKO 31503572
OFFICIAL RECEIPT
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Suite 200
Las Vegas, Nevada:8

Clark County Clerk
Regional Justice Center
. 200 Av,%nu

Payee: Clark Gounty Cleork Holland & Hart LLP Check #: 66005457
Vendor: 40854 Check Date: 5182013

Invoice Number Invoice Date Invoice Amount Amount Paid Discount Taken Payment Amt

050813 5/812013 §00.00 500.00 500.00

File Notice of Appeal

Totals $00.00 500.00 500.00
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Holland & Hart Check Request | Printable Request Page | of 1

Print this page and deliver it to Accounting with applicable signatures. Please have request to
Accounting % hour prior to the selected Check Run Time. Your Check Request will be complete 1
% hours after the time you selected (12pm or 4pm).

Click here to create new check request

L Haoifand & Hart Check feguest 1
Originator Name: Date: Routing:

Reilly, Pat 5/8/12013 Internal Messenger
Timekeeper 1D:

5528 Date/Time Required: .

Originator Phone Ext: 5/8/2013 hoyee ID#:

662542 2:30pm

Payee Name and Address:
Clark County Clerk
Regional Justice Center
200 Lewis Avenue

Las Vegas NV 89155

Payee Phone:

Description for Check:
File Notice of Appeal

Other Comments:

I P

RIS Lost

Type Amount,
Horizons At Seven Hills Homeowners Assoc - 10 Filing, Recording, 66 500.00
Horizons At Seven Hills Homeowners Assoc Docket Fees '

Reilly, Patrick J.
Total AR 0-90: 1,912.50 Total AR Over 80: 41.00 Trust Balance: 0.00

Total: 500.00

Originator Signature: - .
= M Counter Signature - over $500

X

Counter Signature - over $10,000

AR

X

http://apps.hollandhart.com/CheckRequest/printablerequest.aspx

5/8/2013
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T : . May B, 2013

Five hundred and 00/100 “**500.00 .

Clark County Clerk
Regionat Justice Center
200 Lewls Avenue

Las Vegas, NV 89155

*639461*
Payee: Clark County Clerk Holland & Hart LLP Chack #: 66005457
Vendor: 40954 Check Date: 5/812013
Invoice Number Invoice Date Invoice Amount Amount Paid Disgount Taken Payment Amt
050813 5/8/2013 500.00 500.00 500.00
File Notice of Appeal
Totals 500.00 500.00 500.00
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Electronically Filed
05/23/2013 04:53:16 PM

OPPM (ﬁ;“ 8 z&ﬁ««m—-—

ADAMS LAW GROUP, LTD.

JAMES R. ADAMS, ESQ. CLERK OF THE COURT
Nevada Bar No. 6874

8010 W. Sahara Ave. Suite 260

Las Vegas, Nevada 89117

(702) 838-7200

(702) 838-3636 Fax

iames{@adamslawnevada.com

Attorneys for Plaintiff

PUQY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax
ppremsrirut@brownlawlv.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
Case No: A-11-647850-B

IKON HOLDINGS, LLC, a Nevada limited

liability company, Dept: No. 13

s Plaintiff, OPPOSITION TO MOTION TO RETAX
' COSTS

HORIZONS AT SEVEN HILLS

HOMEOWNERS ASSOCIATION, and DOES
1 through 10 and ROE ENTITIES 1 through
10 inclusive,

Defendant.

Plaintiff, IKONS HOLDINGS, LLC, a Nevada limited liability company, by and through its
counsel of record, JAMES R. ADAMS, ESQ., and PUOY K. PREMSRIRUT, ESQ., hereby files this
Opposition to Defendant’s Motion To Retax Costs against Defendant, HORIZONS AT SEVEN
HILLS HOMEOWNERS ASSOCIATION.

I
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

This Opposition is made and based upon the attached Memorandum of Points and
Authorities, the pleadings and papers on file herein, and any argument of counsel the Court may
consider at the hearing of this Motion.

DATED this 24" day of May, 2013.

PUOY K. PREMSRIRUT, ESQ., INC.

BY: /s/ Puoy Premsrirut
520 S. Fourth St., Second Floor
Las Vegas, Nevada 89101
702) 384-5563
702)-385-1752 Fax
ppremsrirut@brownlawlv.com

JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
ADAMS LAW GROUP, LTD.
8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
jamcs@adamslawncvada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

NOTICE OF MOTION

PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motion for Attorney
Fees and Costs, for hearing in Department 13 of the above-entitled Court, on the 14_ day of
June , 2013, at the hour of 9 :00 a.m., or as soon thereafter as counsel may be heard.
DATED this 24™ day of May, 2013.
PUOY K. PREMSRIRUT, ESQ., INC.

BY:_/s/ Puov Premsrirut
520 S. Fourth St., Second Floor
Las Vegas, Nevada 89101
(702) 384-5563
(702)-385-1752 Fax
ppremsrirut@brownlawlv.com
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MEMORANDUM OF POINTS AND AUTHORITIES
L
BRIEF STATEMENT OF PROCEEDINGS

When Plaintiff purchased certain real estate in Defendant Horizon at Seven Hills
Homeowners’ Association, it was presented with an excessive “super priority lien” demand that was
greater than what NRS 116.3116(2) and Defendant’s covenants, conditions and restrictions
(“CC&RS”) provided. Contrary to Defendant’s lien and collection letters demanding more than the
legal limit, Plaintiff was adamant that the balance did not exceed a figure equaling 6 months of
Defendant’s monthly assessments as provided in Section 7.8 and 7.9 of Defendant’s CC&RS.
From the inception of this dispute, like the thousands of other claims being asserted against Nevada
HOAs, Plaintiff at all times asserted that the super priority lien was capped.

Despite the law and its own CC&Rs, Defendant maintained its firm and unwavering position
that its super priority lien was not limited to a figure equaling 6 or 9 months of assessments, but
instead could far exceed that figure through the inclusion of collection costs and fees. Defendant
had liened Plaintiff’s property and demanded amounts that exceeded what was owed.

As aresult, 3 summary judgment orders entered by the Court (Ex. 1, “1/19/2012 Order”)
(EX. 2, “4/16/2012 Order”) (Ex. 3, “7/20/2012 Order”), the Court ruled in Plaintiffs favor on the
fundamental issues in the case. In the 1/19/2012 Order, the Court ruled that the super priority lien
was capped pursuant to NRS 116.3116(2) at a figure equaling 9 months of assessments based upon
the Defendant’s periodic budget. As advocated by Plaintiff, the Court ruled that the words "to the
extent of” contained in NRS §116.3116(2) mean "no more than," which clearly indicates a maximum
figure or a cap on the super priority lien which cannot be exceeded. The Court’s 1/ 19/2012 Order
was consistent with Plaintiff’s position.

Because Plaintiff correctly had not paid any portion of the excessive lien demanded by
Defendant as a result of the dispute over the lien’s proper amount, the 4/16/2012 Order dismissed
Plaintiff’s First through Fifth causes of action ruling that because no excessive payment had actually

been made by Plaintiff, Plaintiff had incurred no damages. The Court did include however that,

2340
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“This Order is without prejudice to Plaintiffs effort to seek attorney's fees and costs based upon
whatever statutory or contractual premise that may or may not be applicable.”

Contained in the 7/20/2012 Order, the Court considered Plaintiff’s claim that Defendant
contravened Sections 7.8 and 7.9 of the CC&RS by demanding more than a figure equaling 6 months
of assessments for the prioritized lien. In defense of the Motion for Summary Judgment, Defendant
not only argued that Sections 7.8 and 7.9 violated NRS 116.3116(2) and, therefore, was superceded
by NRS 116.3116(2), but there were in fact two separate liens against Plaintiff’s property: one
statutory, and one created by the CC&RS. The Court disagreed with Defendant and ruled:

Defendant maintains that NRS 116.3116(2) and Sections 7.8 and 7,9
are conceptually separate and, in effect, create two separate liens. The

Court disagrees. There is but a single lien which is created, gcrfccted
and noticed by the recording of the CC&RS (See NRS116.3116(4)).

k sk ok

To the extent that provisions of CC&RS call for a lesser amount for
the prioritized portion of the assessment lien than does NRS
116.3116(2), the lesser amount shall be utilized as the prioritized
portion of the lien.

Again, consistent with Plaintiff’s position that Defendant had contravened NRS 116.3116(2) and
provisions of the CC&RS, the Court ruled:

Defendant's Counter-Motion for Summary Judgment is DENIED and
Plaintiff's Motion for Partial Summary Judgment on Declaratory
Rclicf is GRANTED IN PART to thc cxtent that it sccks the
following declarations:

Defendant, in contravention of Nevada Revised Statutes §116.3116,
has unlawfully demanded from Plaintiff amounts in excess of the
Super Priority Lien to which it has no legal entitlement.

Pursuant to Sections 7.8 and 7.9 of the Defendant's CC&RS,
Defendant's lien was junior to the first security interest of the Unit's
first mortgage lender except for a certain, limited and specified
portion of the lien as defined in Sections 7.8 and 7,9 of the CC&RS
(i.e., an amount equal to 6 months of assessments,) and

Defendant, in contravention of Sections 7.8 and 7.9 of the
Defendant's CC&RS has impropetly demanded monies from Plaintiff
m order to satisfy Defendant’s claimed liens or demands which
exceeded a figure equaling 6 months of assessments, thereby
violating the CC&RS.
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In short, by liening Plaintiff’s property and demanding more than 6 or 9 months of assessments for

1
o || the super priority lien, the Court ruled that Defendant had contravened NRS 116.3116 and had
3 || violated the CC&RS.
4 On March 12, 2013, a bench trial was held. Because the Court had previously ruled that
5 || Plaintiff was correct, and that only 6 months of assessments comprised the prioritized lien, the
6 || parties stipulated that $1,140.00 (a figure equaling 6 months of assessments) was the proper amount
7 || and said amount was tendered by Plaintiff and received by Defendant. Defendant also stipulated to
g || record the “Release of Notice of Delinquent Assessment Lien” solely to eliminate the need for the
g || Court to issue a permanent injunction (the remaining claim for trial). On April 11, 2013, a Final
10 || Judgment in favor of Plaintiff was entercd and incorporated the 3 prior summary judgment orders.
11 1L
12 LEGAL ARGUMENT
13 1| A SINCE PLAINTIFF’S FINAL RECOVERY EXCEEDED THE AMOUNT OFFERED IN PLAINTIFF’S
OFFER OF JUDGMENT, PLAINTIFFS ARE ENTITLED TO COSTS PURSUANT TO THE
14 PENALTIES PROVIDED IN NRCP RULE 68.

—
w

A party that rejects an offer of judgment is subject to the penalities set forth in NRCP Rule
68(f) / NRCP 68(f)(2) provides that “the offered shall pay the offer or’s post-offer costs.” The rule

16
17 || does not provide any monetary limits.
18 On February 8, 2012, Tkon served an Offer of Judgment upon Defendant Horizon at
19 || Seven Hills in the amount of $17,000.00. See, “Offer of Judgment”, Ex. 4. Defendant rejected the
20 || Offer of Judgment as a matter of law by failing to accept it within the time prescribed by NRCP 68
21 | and NRS 17.115(3). Therefore, Plaintiffis entitled to all of its costs incurred after February 8, 2012,
22 || which is the amount sought in the Memorandum of Costs.
23 1. Attorneys Fees Included within the Offer of Judgment Was Appropriate.
24 |
The Supreme Court has held attorneys’ fees are to be included as costs when attorneys’ fees

25

are awardable under the relevant statute upon which the plaintiff’s claim is based. See Marek v.
26

Chesny, 473 U.S. 1, 8,105 S.Ct. 3012, 3016 (1985). If an offer of judgment states costs are included
27
28
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or specifies the amount of costs and plaintiff accepts the offer of judgment, the offer will necessarily

include costs.

If the offer of judgment does not state costs are included and an amount for costs is not
specified, then the court will be obliged by the terms of Rule 68 to include in its judgment an
additional amount it determines to be sufficient to cover the costs. Marek, 473 U.S. at 7, 105 S.Ct.
3815. Incither casc, the offer of judgment has allowced judgment to be entered against the defendant
both for damages caused by the challenged conduct and for costs. Attorneys’ fees will be included
as costs if the statute upon which Plaintiff’s cause of action is based permits recovery of reasonable

attorneys’ fees if Plaintiff is successful. Here, the NRS 17.115 allows for reasonable attorneys fees.

NRS 17.115(4) states:

4. Except as otherwise provided in this section, if a party who rejects an
offer of judgment fails to obtain a more favorable judgment, the court:

1. (a) May not award to the party any costs or attorney’s fees;

(b) May not award to the party any interest on the judgment for the period
from the date of service of the offer to the date of entry of the judgment;

© Shall order the party to pay the taxable costs incurred by the party who
made the offer; and

(d) May order the party to pay to the party who made the offer any or all of the
following:

(1) A reasonable sum to cover any costs incurred by the party who made the
offer for each expert witness whose services were reasonably necessary to
prepare for and conduct the trial of the case.

(2) Any applicable interest on the judgment for the period from the date of
service of the offer to the date of entry of the judgment.

(3) Reasonable attorney’s fees incurred by the party who made the offer
for the period from the date of service of the offer to the date of entry of
the judgment. If the attorney of the party who made the offer is collecting
a contingent fee, the amount of any attorney’s fees awarded to the party
pursuant to this subparagraph must be deducted from that contingent
fee. [Emphasis Added]

Since the Plaintiff has been successful, and NRS 17.115 allows for costs, Plaintiff is entitled to

include “reasonable attorneys fees” as costs in this case.
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I 2.

Attorneys Fees Were Properly Included in the offer of Judgment Pursuant to NRS

! T16.3116(7).
2
3 Under NRS 116.3116(7), “A judgment or decree in any action brought under this section
4 || must include costs and reasonable attorney’s fees for the prevailing party.” Plaintiff prevailed in this
5 action because consistent with his position (and contrary to the position of Defendant,) this Court
6 found the statutory super priority lien amount was limited to a figure equaling 9 months of
7 || assessments based upon Defendant’s periodic budget. In short, Plaintiff did not have to pay the
8 excessive amounts demanded, but only was required to pay that which Plaintiff argued was the
g || correct amount. Thus, Plaintiff received a declaratory judgment in his favor and is the prevailing
10 || party under NRS 116.3116(7). Under said statute, the Court must award costs and reasonable
11 || attorney’s fees.
12 3. Attorneys Fees Were Properly Included in the Offer of Judgment Per the CC&RS
13

Section 17.4 (b) of Defendant’s CC&RS also includes a sum for attorneys' fees in such

amount as the court may deem reasonable, in favor of the prevailing party. The Court ruled in its

—_—
wn

7/20/2012 Order that Defendant violated the CC&RS by improperly demanding monies from

16 || Defendant for the prioritized lien which exceeded amounts permitted in the CC&RS:
17

Defendant, in contravention of Sections 7.8 and 7.9 of the
18 Defendant's CC&RS has improperly demanded monies from Plamtiff

in order to satisfy Defendant's claimed liens or demands which
19 exceeded a figure equaling 6 months of assessments, thereby

violating the CC&RS.
20
21 As Plaintiff was enforcing its rights under Sections 7.8 and 7.9 of the CC&RS, Plaintiff
17 || correctly included the attorneys fees as a recoverable amount in the Offer of Judgment. Again, the
23 || Honorable Court ruled that only 6 months of assessments for the prioritized lien was owed.
4 || Therefore, Plaintiff tendered to Defendant $1,140.00 (a figure equaling 6 months of assessments)
25 || and further notes that Defendant also stipulated to record the “Release of Notice of Delinquent
26 || Assessment Lien” solely to eliminate the need for the Court to issue a permanent injunction (the
27 || remaining claim for trial). On April 11,2013, a Final Judgment in favor of Plaintiff was entered and
28 || incorporated the 3 prior summary judgment orders.

o 7
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B. COSTS INCURRED WERE REASONABLY AND NECESSARILY AND ITEMIZED.

In determining when and how to exercise discretion in awarding attorneys fees and costs, the
Court should consider that the plaintiff acted reasonably to not only try to compromise this case at
every turn, to prevent this case from having to be duplicated. This is evidenced by communications
between counsel throughout the litigation. As painstakingly detailed in Plaintiff’s Motion for
Attorncys Fecs, Plaintiff’s counscl spent approximatcly 97.3 hours on this matter to date, revicwing
pleadings, conducting legal research, preparation and filing of pleadings, attending hearings,
conferences with client, conferences with opposing counsel, preparation of the Orders and comment

and review from Defendant’s counsel, preparation and service of the Offer of Judgment.

The Costs in the amount of $2,563.40 associated with this Matter pale in comparison to the
nearly 100 attorney hours and proceedings that took place over an issue that Defendant still does not
intend to concede. (See, Notice of Appeal, filed on May 8,2013). All that is sought to be recovered
are filing fees that were paid directly to the court, runner fees and nominal copy fees. The costs are

customary, simple, identifiable, correctly itemized and adequately supported via Affidavit.

PrOCESSSERVIOE, .vvvvvvvenr s iierer e reir s eenia s e $13500
ComtFIlIng Fees: .vvvvvvnvnnneciiiieniiinini e, S534140
30 PR ' 1
COPIES. v vt erennsvesmnssssssnseresseinossamsinisnesrernnenes $26.00
TOTAL ---=----- e mm R S SRR i wmmemmme=-$ 156340

1!

1
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I C.

DEFENDANT ERRS IN ITS DEFINITION OF PREVAILING PARTY.

[oy

2 Defendant makes the absurd argument that Plaintiff did not prevail in this litigation because
3 || it ‘only obtained declaratory relief as to the amount of the Association’s lien against its property.
4 || (See, Motion to Retax, p. 3:23-24). Defendant misconstrues the victory over the key issues fought
5 || in this case, on the basis that Ikon paid assessments that Ikon from day one contended was owed.
6 || For cxamplc, if a Lender is contending a Borrower owces $35,000 sccurcd by real property, and the
7 || Borrower contends it owes only $18,000 and withholds payment based upon the dispute, the
8 || Borrower prevails in the amount of $17,000 if a decision is in favor of Borrower’s legal merits. That
9 || is precisely what happened here.
10 Had the sole relief been simply declaratory relief, that case would have naturally ended upon
11 this Honorable Court’s grant of Summary Judgment For Declaratory Relief on the CC&RS and NRS
121 116.3116. However, discovery and factual underpinnings were still required by the Court to actually
13

apply the correct super priority cap to the facts of the case. Ikon prevailed after a vigorously fought

p—
I

case with extensive briefing and motions practice. Defendant did not want to lose this case, as it

—
W

would mean other Super Priority Lien claimants may be vindicated at some later point in time.

16 Defendant defended it’s position as such, and now must accept the consequences as the losing party.
17
III.

18
19 CONCLUSION
20 Based on the foregoing, the court should deny Defendant’s motion to retax all costs in its
21 {| entirety.
22 DATED this 24® day of May, 2013.
” BROWN BROWN & PREMSRIRUT
24 BY:_/s/ Puoy Premsrirut

PUOQY K. PREMSRIRUT, ESQ.
25 520 S. Fourth St., Second Floor

Las Vegas, Nevada 89101
26 (702) 384-5563

(702)-385-1752 Fax
27 ppremsrirut@brownlawlv.com
28
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JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
ADAMS LAW GROUP, LTD.
8010 W, Sahara Ave., Suite 260
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

CERTIFICATE OF MAILING

1HEREBY CERTIFY that on the 24th day of May, 2013, I mailed a true and correct copy

of the foregoing OPPOSITION TO MOTION TO RETAX COSTS in an envelope, postage fully

paid, addressed as follows:

Patrick J. Reilly, Esq.
HOLLAND & HART
9555 Hillwood Drive, 2™ Floor
Las Vegas, NV §9134

Kurt Bonds, Esq.

ALVERSON,TAYLOR, MORTENSEN & SANDERS

7401 W. Charleston Blvd.
Las Vegas, NV 89117

/s/ Brandon Dalby
An Employee of Adams Law Group
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Holland & Hart LLP
9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

IN THE SUPREME COURT OF THE STATE OF NEVADA

HORIZONS AT SEVEN HILLS
HOMEOWNERS ASSOCIATION,

Appellant,

V.

IKON HOLDINGS, LLC, a Nevada
limited liability company,

Respondent.

Supreme Court No. 63178
District Court Case No. A-11-647850-B

Electronically Filed
Nov 21 2013 10:34 a.m,
Tracie K. Lindeman
Clerk of Supreme Court

APPELLANT’S APPENDIX
VOLUME 10 OF 11

Patrick J. Reilly, Esq.
Nevada Bar No. 610

Nicole E. Lovelock, Esq.
Nevada Bar No. 11187
HOLLAND & HART LLP

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134
(702) 669-4600

Kurt R. Bonds, Esq.
Nevada Bar No. 6228
ALVERSON, TAYLOR, MORTENSEN & SANDERS
7401 West Charleston Boulevard
Las Vegas, Nevada 89117
(702) 384-7000

Attorneys for Appellant
Horizons at Seven Hills Homeowners Association
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Holland & Hart LLP
9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134
Phone: (702) 669-4600 4 Fax: (702) 669-4650
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EX. Pleading Date Vol. Pages
2 | Answer to Complaint 11/3/2011 I 0099-
0105
16 | Appendix of Exhibits to Defendant’s | 2/6/2012 \Y 1002-
Motion for Clarification or, in the 1172
alternative, for Reconsideration of Order
Granting Summary Judgment on Claim of
Declaratory Relief
7 Business Court Order 12/8/2011 v 0781-
0785
1 | Complaint 9/6/2011 I 0001-
0098
49 | Correspondence dated 3/28/13 re:| 4/10/2013 X 2114-
Proposed Final Judgment 2140
10 | Court Minutes: Decision re: Plaintiff’s | 12/16/2011 v 0833-
Motion for Partial Summary Judgment & 0834
Defendant’s Countermotion
9 | Court Minutes: All Pending Motions 12/12/2011 IV | 0831-
0832
27 | Court Minutes: All Pending Motions 3/12/2012 VIl | 1538-
1539
34 | Court Minutes: All Pending Motions 5/7/2012 VIII | 1755
38 | Court Minutes: All Pending Motions 6/11/2012 IX 1888
63 | Court Minutes: All Pending Motions 6/3/2013 XI 2464
48 | Court Minutes: Bench Trial 3/12/2013 X 2112-
2113
46 | Court Minutes: Calendar Call 2/19/2013 IX 2101
30 | Court Minutes: Decision 3/28/2012 VII | 1550
40 | Court Minutes: Decision 6/22/2012 IX 1893
11 | Court Minutes: Mandatory Rule 16| 1/9/2012 IV | 0835-
Conference 0836
25 | Court Minutes: Minute Order 3/7/2012 VIl | 1511-
1512
64 | Court Minutes: Minute Order — Decisions | 6/28/2013 XI 2465
re: 6/3/13 Motion for Attorney Fees and
Costs
43 | Court Minutes: Motion for | 7/12/2012 IX 2081-
Reconsideration 2082
60 | Court Minutes: Motion to Retax 5/28/2013 XI 2427
29 | Decision 3/28/2012 VIl | 1547-

6481389 1
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1549

39 | Decision 6/22/2012 IX | 1889-
1892
65 | Decision 6/28/2013 Xl 2466-
2470
56 | Defendant’s Case Appeal Statement 5/8/2013 X 2328-
2331
70 | Defendant’s Case Appeal Statement 9/5/2013 XI 2505-
2508
15 | Defendant’s Motion for Clarification or, | 2/6/2012 V 0975-
in the alternative, for Reconsideration of 1001
Order Granting Summary Judgment on
Claim of Declaratory Relief
37 | Defendant’s Motion for Reconsideration | 6/8/2012 | VIII-IX | 1774-
of Order Granting Summary Judgment on 1887
Claim of Declaratory Relief
52 | Defendant’s Motion to Retax Costs 4/25/2013 X 2173-
2186
69 | Defendant’s Notice of Appeal and Notice | 9/5/2013 XI 2485-
of Related Case 2504
55 | Defendant’s Notice of Appeal and Notice | 5/8/2013 X 2253-
of Related Cases 2327
57 | Defendant’s Notice of Filing Cost Bond | 5/10/2013 X 2332-
on Appeal 2337
59 | Defendant’s Opposition to Motion for | 5/24/2013 XI 2377-
Attorney’s Fees and Costs 2426
5 | Defendant’s Opposition to Plaintiff’s | 11/30/2011 | 1I-1V | 0544-
Motion for Partial Summary Judgment 0756
and  Counter-Motion for Summary
Judgment
18 | Defendant’s Opposition to Plaintiff’s | 2/14/2012 | VI-VII | 1181-
Motion for Summary Judgment and 1433
Counter-Motion for Summary Judgment
33 | Defendant’s Opposition to Plaintiff’s | 4/25/2012 | VIII | 1668-
Third Motion for Summary Judgment / 1754
Countermotion for Summary Judgment
23 | Defendant’s Reply In Support of Motion | 3/6/2012 VIl | 1486-
for Clarification or, in the alternative, 1507

Order
on

Reconsideration  of
Summary  Judgment
Declaratory Relief

Granting
Claim of

6481389 1
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42 | Defendant’s Reply in Support of Motion | 7/9/2012 IX 1952-
for Reconsideration of Order Granting 2080
Summary Judgment on Claim of
Declaratory Relief

36 |Defendant’s Reply Memorandum in| 6/4/2012 VIIl | 1766-
Support of Countermotion for Summary 1773
Judgment

22 | Defendant’s  Reply to  Plaintiff’s | 3/6/2012 VIl | 1477-
Opposition to Defendant’s Counter- 1485
Motion for Summary Judgment

50 | Final Judgment 4/11/2013 X 2141-

2168

53 | Final Judgment 5/1/2013 X 2187-

2212
17 | Joint Case Conference Report 2/10/2012 VI 1173-
1180
47 | Joint Pre-Trial Memorandum 3/11/2013 IX | 2102-
2111
68 | Judgment 8/18/2013 Xl 2481-
2484
54 | Motion for Attorney Fees and Costs 5/2/2013 X 2213-
2252
66 | Order Denying Motion to Retax Costs 7/3/2013 XI 2471-
2475

32 | Order Denying Plaintiff’s Motion for | 4/16/2012 | VIII | 1661-
Summary  Judgment/Order  Granting 1667
Defendant’s Countermotion for Summary
Judgment

71 | Order for Return of Monies on Deposit 9/9/2013 XI 2509-

2510

28 | Order re: Defendant’s Motion for | 3/16/2012 VI 1540-
Clarification 1546

45 | Order re: Defendant’s Motion for| 7/24/2012 IX 2095-
Reconsideration of Order Granting 2100
Summary Judgment on Claim of
Declaratory Relief

67 | Order re: Plaintiff’s Motion for Attorney | 7/23/2013 XI 2476-
Fees and Costs and Defendant’s Motion to 2480
Retax Costs

14 | Order re: Plaintiff’s Motion for Summary | 1/19/2012 \Y 0967-
Judgment on Claim of Declaratory Relief 0974

6481389 1
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and Defendant’s Counter Motion for

Summary Judgment on Claim of
Declaratory Relief
44 | Order re: Plaintiff’s Motion for Summary | 7/20/2012 IX | 2083-
Judgment on Declaratory Relief and 2094
Defendant’s Counter-Motion for
Summary Judgment
13 | Order re: Rule 16 Conference 1/18/2012 VvV 0964-
0966
24 | Order Setting Civil Non-Jury Trial and | 3/6/2012 VIl | 1508-
Calendar Call 1510
51 | Plaintiff’s Memorandum of Costs and | 4/16/2013 X 2169-
Disbursements 2172
4 | Plaintiff’s Motion for Partial Summary | 11/7/2011 I-111 | 0108-
Judgment on Issue of Declaratory Relief 0543
12 | Plaintiff’s Motion for Summary Judgment | 1/16/2012 | V-V |0837-
0963
31 | Plaintiff’s Motion for Summary Judgment | 3/30/2012 | VII- | 1551-
on Issue of Declaratory Relief VIII | 1660
19 | Plaintiff’s Opposition to Motion for | 2/27/2012 VIl | 1434-
Clarification or in the alternative for 1472
Reconsideration of Order Granting
Summary Judgment
41 | Plaintiff’s Opposition to Motion for | 6/27/2012 IX 1894-
Reconsider [sic] of Order Granting 1951
Summary Judgment on Claim of
Declaratory Relief
58 | Plaintiff’s Opposition to Motion to Retax | 5/23/2013 | X-XI |2338-
Costs 2376
62 | Plaintiff’s Reply to Opposition to Motion | 5/29/2013 XI 2444-
for Attorney Fees and Costs 2463
35 | Plaintiff’s Reply to Opposition to Motion | 5/18/2012 | VIII | 1756-
for Partial Summary Judgment on Issue of 1765
Declaratory Relief & Opposition to
Counter Motion for Summary Judgment
3 | Plaintiff’s Request to Transfer to Business | 11/4/2011 I 0106-
Court 0107
61 | Plaintiff’s Supplement to Memorandum of | 5/29/2013 XI 2428-
Costs and Disbursements 2443
26 | Recorder’s Transcript of Proceedings: | 3/12/2012 VIl | 1513-
Plaintiff’s Motion = for  Summary 1537

6481389 1
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Judgment/Defendant’s  Opposition  to
Plaintiff’s Motion for Summary Judgment
and  Countermotion for  Summary
Judgment

6 Reply to Opposition to Motion for Partial | 12/7/2011 | llI-IV | 0757-
Summary Judgment on Issue of 0780
Declaratory Relief & Opposition to
Counter Motion for Summary Judgment

21 | Scheduling Memo 2/28/2012 VII | 1476

20 | Scheduling Order 212812012 VIl | 1473-

1475

8 | Transcript of Proceedings: Motions 12/12/2011 IV | 0786-

0830
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A-11-647850-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES March 12, 2013

A-11-647850-B Ikon Holdings LLC, Plaintif{(s)
V8.
Horizon at Seven Hills Homeowners Association, Defendant(s)

March 12, 2013 9:00 AM Bench Trial
HEARD BY: Denton, Mark R. COURTROOM: RJC Courtroom 12A
COURT CLERK: Sharon Chun

RECORDER: Cynthia Georgilas

REPORTER:

PARTIES

PRESENT: Adams, James R. Attorney for Plaintiff
Bonds, Kurt Attorney for Defendant
Hinckley, Eric W. Attorney for Defendant
Premstrirut, Puonyarat K. Attorney [or Plaintiff
Reilly, Patrick ] Attorney for Defendant

JOURNAL ENTRIES

- At request of Court Counsel met with the Court in Chambers prior to trial start, They advised that
they have stipulated to several matters and will place it on record without calling witnesses.

ON THE RECORD at 9:10 A.M. - All counsel stipulated that pursuant to the Court's prior decisions
the only remaining issuc is for Injunctive Relief. Mr. Bond and Mr. Reilly noted that although the
HOA is not stipulating to the amount of the pre-acquisition foreclosure amount, but, will abide by the
Court's decision of a $190.00 monthly assessment for a period of six (6) months, Totaling $1,140.00 to
be paid by Plaintiff Tkon Holdings LLC. Mr. Reilly reiterated that the lien will now be released and
will prevent the necessity for the Preliminary Injunction, now rendered moot.

Counsel confirmed that the $1,140.00 has been paid and the Court can now enter that amount as final
judgment. Mr. Reilly noted they will be filing an Appeal pursuant to NRS 116.

COURT NOTED the resolution of parties. It was also noted that the issue of attorney fees is one for

post-judgment relief and is not before the Court today.
PRINTDATE: 03/19/2013 Page1of2 Minutes Date: March 12, 2013
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A-11-647850-B

Counsel stipulated to the admission of Joint Exhibits 1-45, lodged with the Clerk.

Mr. Adams confirmed he will prepare a proposed Judgment with the Final Order and present it to
opposing counsel prior to submission to the Court.

EXHIBITS TODGED WITH THE CLERK'S OFFICE (JOINT 1-45)

PRINT DATE: 03/19/2013 Page2of2 Minutes Date: March 12, 2013
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MAR 2 9 2013

ALVERSON, TAYLOR,

MORTENSEN & SANDERS S48
). BRUCE ALVERSON SABRINA G. MANSANAS lAWYERS ERIC W. HINCKLEY DAVID M. BRAY
ERIC TAYLOR CHELSEA R HUETH MIKE FALATER
OAVID J. MORTENGEN ANDREA THORSTEINSSON LAS VEGAS OFFICE NICOLE P, MURRY
LEANN SANDERS KIRSTEN S. GRISWOLD 7401 WEST CHARLESTON BCULEVARD STEPHANIE ZINNA
KURT R. BONDS ANDRES CAMACHO LAS VEGAS, NEVADA B9117-1401 CRAIG W. DUFORD
NATHAN Rt REINMILLER MARI K. SCHAAN |702) 384-7000 FAX (702) 385-7000 1AN M, HOUSTON
JONATHAN B, CWENS ALAN V, MULLINER COURFNEY CHRISTOPHER
KARIE N, WILGON JAGOB L FONNESBECK RENO OFFICE SHELLEY L. MURRAY
SEETAL TEWURA ELLEN $. VAN DYK 2005. VIRGINIA, BTH FLOOR, RENO, NEVADA 89501 TAVLORA. TRUIILLO
SHIRLEY BLAZICH MARCUS THORSTEINSSON Ie\ephone (775) 398-3025 SYLMA O. SEMPER

JENNIFER KISSEL-MORALES  AMY CRIGHTON MIRIAM SHOVAL JACK C. GHERRY

www.alversontaylor.com
REPLY TO: X Las Veges Office __Reno Office

March 28, 2013
Op Q%’,,
Via Hand Delive NS
Ty &N
%€
ety

Roman Borisov

Law Clerk Department 13
200 Lewis Avenue

Las Vegas, NV 89155

Re:  Horizons at Seven Hills adv. Ikon Holdings, LLC
Case No. A647850
Our File No: 19223

Dear Mr, Borisov:

It is my understanding that Plaintiff”s counsel has already provided the Court with a
proposed final Judgment in the above referenced matter. Enclosed please find the proposed final
Judgment from the Defendant. The reason for the competing Orders is that the parties could not
agree on certain language to be included regarding the Defendant’s position in the litigation.

In Plaintiff's proposed final Judgment, Plaintiff attempts to describe Defendant’s
position but does not describe the entirety of Defendant’s position. Plaintiff’s description of the
Defendant’s position can be found on page 2, lines 17-19 of the Plaintiff’s proposed final
Judgment. '

The entirety of Defendant’s position in the instant matter is more appropriately found on
page 2, lines 24-26; and page 3, lines 1-6, of Defendant’s proposed final judgment. In fact,
Defendant’s description of its posilion comes directly from pleadings in the case (Defendant’s
Motion for Reconsideration), whereas Plaintiff’s description appears to be a summary of what it
believed Defendant’s position to be.

Member of

ALFA International
TTTRCGIh Ll Newok

21

| 2114
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

Page Number: 2
Continuing Letter: March 28, 2013

Please note that the aforementioned difference should be the only difference between the
two proposed final Judgments. Should you have any questions or concerns, please do not
hesitate to contact me at your convenience.

Very truly yours,

ALVERSON, TAYLOR,
MORTENSEN & SANDERS

LA

Eric W. Hinckley, Esq.

EWH:j
Enclosure
cc: James Adams, Esq.

Pat Reilly, Esq.
Nrikurt. arppdCLIENTS\192000 19223 \letters\itr 1o ¢t encl judgment.doc
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RLLEIVED

MAR 29 2013

DISTRICT ¢

ALVERSON, TAYLOR, MORTE.._..N & SANDERS

LAWYERS
7401 WEST CHARLESTON BOULEVARD

S

R
oy

LAS VEGAS, NEVADA 89117-1401

(702) 384-7000
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e ORIGINAL

ALVERSON, TAYLOR,
MORTENSEN & SANDERS
KURT R. BONDS, ESQ.
Nevada Bar #6228
ERIC W. HINCKLEY, ESQ.
Nevada Bar #12398
7401 W. Charleston Boulevard
Las Vegas, NV 89117
(702) 384-7000

Patrick Reilly, Esq.

Holland & Hart LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

www .hollandhart.com
Telephone (702) 222-2542
Facsimile (702) 669-4650

Attorney for Defendant Horizons At
Seven Hills Homeowners’ Association

DISTRICT COURT

CLARK COUNTY, NEVADA

Vs,

SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
through 10 inclusive,

Defendant.

e S et St S v S N S S S’

JUDGMENT

Case No. A-11-647850-B
Dept. No. XIII

This matter came before the Court for trial on March 12, 2013 at 9:00 a.m. James R.

Adams, Esq., of Adams Law Group, Ltd., and Puoy K. Premstirut, Esq., of Puoy K. Premsrirut,

Esq., Inc., appeared on behalf of the Plaintiff. Eric Hinckley, Esq., and Kurt Bonds, Esq., of

1

KB/19223

2116
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1| Alverson, Taylor, Mortensen & Sanders, and Patrick Reilly, Esq., of Holland &Hart, LLP

2 appeared on behalf of the Defendant. The Honorable Court, having considered the maiter, for
-

3 good cause appearing hereby enters judgment and finds as follows:

* WHEREAS, Plaintiff purchased certain real estate in a common intérest community as an

Z_ investment property at the nonjudicial foreclosure auction of the/property’s first trust deed

7 || holder, said property being located within Defendant Hori;on at Seven Hills Homecowners’

8 il Association; and

9 WHEREAS, the primary issue in this case was what was the amount of Defendant’s
0 10 “super priority” Yien against Plaintiffs property which survived the foreclosure of the property’s
% 1 first trust deed holder pursuant to NRS 116.34,(2) and Defendant’s covenants, conditions and
= 12
2 % L3 restrictions (“CC&RS™); and
; §§ 14 WHEREAS, it was the positiont of Plaintiff that the amount of such lien which survived
% 2 g g § 15 || the foreclosure of the property’s first trust deed holder did not exceed a figure equaling 6 months
§§ g zg 16|| of Defendant’s monthly assessments based upon its periodic budget and as provided in Section
E é% 17|l 7.8and 7.9 of Defendant’s?C&RS; and
%" g 18 WHEREAS, it wis the also the position of Plaintiff that regardiess of the CC&RS, the
é ZZ amount of Defendant’s/lien that survived the foreclosure of the property’s first trust deed holder
< 1 did not exceed a /f'gure equaling ¢ months of Defendant’s monthiy assessments based upon its

22 periodic budget As provided in NRS 116.3116(2); and

23 WHEREAS, it was the position of Defendant that the amount of Defendant’s lien that

24 || survived the foreclosure of the property’s first trust deed holder was not limited numerically (i.e.,

25| 6 montfs or © months’ worth of assessments). Rather, Defendants maintain that the only
26 , . T

material proviso placed on the amount of the HOA’s super-priority lien is that any assessment
27

for common expenses “based on the periodic budget adopted by the Association pursuant to NRS
28

2 KB/19223
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~ ALVERSON, TAYLOR, MORTE.._<N & SANDERS

LAWYERS
7401 WEST CHARLESTON BOULEVARD

LAS VEGAS, NEVADA B9117-1401
(702) 384-7000

10
11
12
13
14

ie
17
19
19
20
21
22
23
24
25
26
27
28

1116.3115” be limited to a period of “9 months preceding institution of an action to enforce the
lien.” According to Defendant, the portion of the HOA lien given super-priority status is defined
with regard to a particular time period only — there is no mention in the statuté of any numerical

limitation or simple mathematical calculation; and

WHEREAS, the Court has already determined findings of fact and conclusions of law as
a result of 3 prior summary judgment orders entered by the Court which are attached hereto and
incorporated and restated herein (Ex. 1, “1/19/2012'Order”) (Ex. 2, “4/16/2012 Order”) (Ex. 3,
“7/20/2012 Order™); and

WHEREAS, it has been stipulated by all counsel that $1,140.00 (a figure equaling 6
months of assessments) has been tendéred by Plaintiff and received by Defendant as that is the
amount Plaintiff allcges was dué and owning under provisions contained in Defendant’s
CC&RS, said amount being in’conformance with this Court’s 7/20/2012 Order (the “Payment”);
and

WHEREAS, Défendant has stipulated’ to record a “Release of Notice of Delinquent
Assessment Lien”/which now renders moot Plaintiff’s sole remaining cause of action for
injunctive relief;

THE/CQURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as

follows:
All ¢laims and issues in this matter have now been fully adjudicated as evidenced by the
above findings, and by the findings and conclusions contained in the 1/19/2012 Order, the
4/16/2012 Order and the 7/20/2012 Order, and by the Payment, said amount being in

gonformance with this Court’s 7/20/2012 Order. Final judgment is hereby entered in this matter

'Defendant stipulated to record the “Release of Notice of Delinquent Assessment Lien™ solely 1o eliminate the need for this Court to issue a
permanent injunction. Defendant advised at trial that it fully intends to appeal this Court’s summary judgment orders upon the entry of this final
judgment. Accordingly, its recordation of said Release does not constitute any kind of waiver of its substantive arguments for appellate purposes.

3 KB/19223
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ALVERSON, TAYLOR, MORTENSEN & SANDERS
LAWYERS

7401 WEST CHARLESTON BOULEVARD

L4S VEGAS, NEVADA 89117-1401

(702) 384-7000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

pursuant to the findings stated above, and pursuant to the findings of fact and conclusions of law
contained in the 1/19/2012 Oxder, the 4/16/2012 Order and the 7/20/2012 Order which are
hereby incorporated and restated herein.

IT IS SO ADJUDGED.

DISTRICT COURT JUDGE/ Date

Submitted by: /
Lrag— /

Kurt Bonds, Esq,
Nevada Bar No. 6228
Eric Hinckley, Esq.
Nevada Bar No. 12398
Alverson Taylor Mortensen and Sanders
7401 W, Charleston Blvd,

Las Vegas, NV 89117-1401
Office: 702.384.7000

Fax: 702.385.7000
AlversenTaylor.com

Patrick Reilly, Esq.
Holland & Hart LLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
www.hollandhart.cotm
Telephone (702) 222-2542
Facsimile (702) 669-4650
Attorneys for Defendant

Nokurt. grp\CLIENTS\E 9200019223 \pleading\Vudgment.doc

4 KB/19223
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Electronically Filed
01/19/2012 03:08:18 PM

LY
- 1 | ORD % ‘&e“m-
ADAMS LAW GROUP, LTD. *
JAMES R. ADAMS, ESQ. CLERK OF THE COURT
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
8330 W. Sahara Ave, Suite 290
Las Vegas, Nevada 89117

702) 838-7200
(702) 838-3636 Fax

ad

A W B W N

~J

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

e s Dl toeiff |

ALV Y D AWVE 3 IRELiSLRL

3

9 || Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

10 || Las Vegas, NV 89101

Ir702; 384-5563

11 || (702)-385-1752 Fax -
ppremsrirut@brownlawlv.com

12 || Attorneys for Plaintiff

13 DISTRICT COURT

14 CLARK COUNTY, NEVADA

- LAR . %

Case No: A-11-047850-C

5 TR
IKON HOLDINGS, LLC, a Nevada limited liability Dept: No. 13

16 company,

Plaintiff,
V8. ORDER
13 1 | HORIZONS AT SEVEN HILLS HOMEOWNERS

19 ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

17

20 Defendant.
21
29 This matter came before the Court on December 12, 2011 at 9:00 am., upon the Plaintiff's

23 || Motion for Summary Judgment on Claim of Declaratory Relief and Defendant’s Counter Motion for
24 | Summary Judgment on Ciaim of Declaratory Relief. James R, Adams, Esq., of Adams Law Group,
25 | Ltd., and Puoy K. Premsrirut, Esq., of Puoy K. Premstirat, Esq., Inc., appeared on behalf of the
26 || Plaintiff. Eric Hinckley, Esq., of Alverson, Taylor, Mortensen & Sanders appeared on behalf of the
27 || Defendant. The Honorable Court, having read the briefs on file and having heard oral argument, and

28 || for good cause appearing hereby rules:
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WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
Plaintiff has asserted a claim of right under NRS §116.3116 (the “Super Priority Lien” statute)
against Defendant and Defendant has an interest in contesting said claim, the present controversy
is between persons or entities whose interests are adverse, both parties seeking declaratory relief
have a legal interest in the controversy (i.¢., a legally protectible interest), and the issue involved in
the controversy (the meaning of NRS 116.3116) is ripe for judicial determination as between the
parties. Kress v. Corey 65 Nev. I, 189 P.2d 352 (1948); and

WHEREAS Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different views regarding the meaning and applicability of NRS §116.3116 (including whether
Defendant demanded from Plaintiff amounts in excess of that which is permitted under the NRS
§116.3116); and

WHEREAS Plaintiffhas a legal interest in the controversy as it was Plaintiff"s money which
had been demanded by Defendant and it was Plaintiff’s property that had been the subject of a
homeowners’ association statutory lien by Defendant; and '

WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116 is
ripe for determination in this case as the present controversy is real, it exists now, and it affects the
parties hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of NRS §116.3116 would terminate some of the uncertainty and
controversy giving rise to the present proceeding; and

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
status or other legal relations are affected by NRS §116.3116 and they may, therefore, have
determined by this Court any question of construction or validity arising under NRS §116.3116and
obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, the Court is persuaded that Plaintiff's position is correct relative to the
components of the Super Priority Lien (exterior repair coéts and 9 months of regular assessments)

and the cap relative to the regular assessments, but it is not persuaded relative to Plaintiff's position
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concerning the need for a civil action to trigger a homeowners’ association’s entitlement to the Super

Priority Lien.

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as

follows:
1.

Plaintiff’s Motion for Partial Summary Judgment on Declaratory Relief is granted in
part and Defendant’s Motion for Summary Judgment on Declaratory Relief is granted
in part.

NRS §116.3116 is a statuie which creates for the benefit of Nevada homeowners’

associations a general statutory lien against a homeowner's unit for (a) any
construction penalty that is imposed againsi the unit's owner pursuant to NRS
§116,310305, (b) any asseszment levied against that unit, and (c} any fines imposed
against the unit's owner from the time the construction penalty, assessment or fine
becomes due (the “General Statutory Lien”). The homeowners’ associations’
General Statutory Lien is noticed and perfected by the recording of the associations’
declaration and, pursuant to NRS §116.3116(4), no further recordation of any claim
of lien for assessment i3 required.
Pursuant to NRS §116.3116(2), the homeowners’ association’s General Statutory
Lien is junior to a first sccurity interest on the unit recorded befare the date onwhich
the assessment sought io be enforced became delinquent (“First Security Interest”)
except for a portion of the homeowners'’ association’s General Statutory Lien which
remains superior to the First Security Interest (the “Super Priority Lien™).

Unless an association’s declaration otherwise provides, any penalties, fees, charges,
late charges, fines and interest charged pursuant to NRS 116.3102(1 )(ij to (n),
inclusive, are enforeeable in the same manner as assessments are enforceable under
NRS §116.3116. Thus, while such penalties, fees, charges, late charges, fines and

interest are not actual “assessments,” they may be enforced in the same manner as
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assessments are enforced, i.e., by inclusion in the association's General Statutory
Lien against the unit.

Homeowners® associations, therefore, have a Super Priority Lien which has priority
over the First Security Interest on a homeowners’ unit. However, the Super Priority
Lien amount is not without limits and NRS §116.3116 is clear that the amount of the
Super Priority Lien (which is that portion of 2 homeowners’ associations” General
Statutory Lien which retains priority status over the First Security Interest) is limited
“to the extent” of those assessments for common expenses based upon the
association’s adopted periodic budget that would have become due in the 9 month
period immediately preceding an association’s institution of an action to enforce its
General Statutory Lien (which is 9 months of regular assessments) and “to the extent
of”’ external repair costs pursuant to NRS §116.310312,

The base assessment figure used in the calculation of the Super Priority Lien is the
unit’s un-accelerated, monthly assessment figure for association common expenses
which is wholly determined by the homeowners association’s “periedic budget,” as
adopted by the association, and not determined by any other document or statute,
Thus, the phrase contained in NRS §116.3116(2) which states, “... to the extent of the
assessments for common expenses based on the periedic budget adopted by the
association pursuant to NRS 116.3115 which would have become due inthe absence
of acceleration during the 9 months immediately preceding institution of an action
to enforce the lien...” means a maximum figure equaling 9 times the association’s
regular, monthly (not annual) assessments. If assessments are paid quarterly, then 3
quarters of assessments (i.e., 9 months) would equal the Super Priority Lien, plus
external repair ¢osts pursuant to NRS §116.310312.

The words “to the extent of” contained in NRS §116.3116(2) mean “no more than,”
which clearly indicates a maximum figure or a cap on the Super Priority Lien which

cannot be exceeded.
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1 8, Thus, while assessments, penalties, fees, charges, late charges, fines and interest may
2 be included within the Super Priority Lien, in no event can the total amount of the
3 Super Priority Lien exceed an amount equaling 9 times the homeowners’
4 association’s regular monthly assessment amount te unit owners for common
5 expenses based on the periodic budget which would have become due immediately
6 preceding the association’s institution of an action to enforce the lien, phus external
7 fepair costs pursuant to NRS 116.310312,
8 9. Further, if regulations adopted by the Federal Home Loan Mortgage Corporation or
9 the Federal National Mortgage Associationrequire a shorter period of priority for the

10 lien (i.., shorter than 9 months of regular assessments,) the shorter period shall be

11 wsed in the calculation of the Super Priority Lien, except that notwithstanding the

12 provisions of the regulations, that shorter period used in the calculation of the Super

13 Priority Lien must not be less than the 6 months immediately preceding institution

L4 W

14 of an action to enforcs t;%h;:}\c ,mr;’;;éﬁm ” f m‘ e ,&1 / cres / e

15 10.  Moreover, the-Superd 3 WL ophrifan o ry-t

6 z /;,nff;éﬁ,a)w

17 g

18 -

19 -

20 theTourt)”

21 IT IS SO ORDERED. /.

22

23

24 )

25 || Submitted by,

26 ; =

27 || Nevada Bar No. 6874

2 ASSLY SAYYAR, ESQ.

5
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Nevada Bar No. 9178

ADAMS LAW GROUP, LTD.
8330 W. Sahara Ave., Suite 290
Las V. , Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.
Nevada Bar No. 7141
520 S. Fourth Street, 2™ Floor
Las Vegas, NV 89101
{7023 384-5563
702)-385-1752 Fax

ppremsrirut@hrowq}%wlv.com
Attorneys for Plamti
Approved:

L7 fpEfroveD

Eric Hinckley, EsleI

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401]

Office: 702.384.7000

Fax: 702.385.7000

Ehinckle lver r,com
Attomey for Defendant
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Attorneys for Defendants Horizons At Seven Hills
Homeowners Association

DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limited Case No. : A-11-647850-B
liability company, Dept. No.: XHI

Plaintiff, ORDER  DENYING PLAINTIFF’S
MOTFION FOR SUMMARY JUDGMENT
vs.
ORDER GRANTING DEFENDANT’S
HORIZONS AT SEVEN HILLS| COUNTERMOTION FOR SUMMARY
HOMEOWNERS ASSOCIATION; and DOES| JUDGMENT

! through 10; and ROE ENTITIES 1 through
10 inclusive, Hearing Date: March 12, 2012

Hearing Time: 9:00 a.m.
Defendants.

“This matter came before the Cowrt on March 12, 2012, for hearing on Plaintiff"s Motion

Adams, Esq. of the Adams Law Group and Puoy Premsrirut, Esq. of the law firm of Brown,
Brown & Premsrirut appeared on behalf of Plaintiff lkon Holdings, LLC (“Ikon™). Patrick J.

Page 1 of 4
5520854_25520854 2

ORDR :
Kurt R. Bonds, Esq. % y 8 kguwvw—

for Summary Judgment and on Defendant’s Countermotion for Summary Judgment. James R,
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i || Reilly, Esq. of the law firm of Holland & Hart LLP and Eric W. Hinckley, Esq. of the law firm

2 | of Alverson, Taylor, Mortensen, and Sanders appeared on behalf of Defendant Horizons at Seven
3 { Hills Homeowners Association (“Horizons™). After carefully considering the briefs and
4 I arguments of counsel, this Court makes the following findings of fact and conclusions of law:

5 L

6 FINDINGS OF FACT

7 1, On or around June 28, 2010, Scott Ludwig purchased certain real property located

g i at 950 Seven Hills Drive, Suite 1411, Henderson, Nevada 89052 (the “Property™) ata foreclosure
9 || sale conducted by the hoider of a first deed of trust against the Property.
10 2. The Property is located within Horizons.
11 3. Horizons had previously recorded a Notice of Delinquent Assessment Lien on
12 | June 17, 2009 and a Notice of Default and Election to Sell Under Homeowners Association Lien
13 | on August 4, 2009. Both of these recordings occurred prior to the foreclosure sale, in the amount
14 || of $4,289.50, with the amount of the lien to increase until the amount became current.
15 4. Shortly after the foreclosure sale, on July 14, 2010, Mr. Ludwig transferred title
16 || of the Property to Ikon. .

17 5 On or around September 30, 2010, Horizons recorded another Natice of

YLas Vegas, Nevada 80134
Phone: (702) 6694600 ¢ Fax: {702) 669-4650

Holland & Hart LLP
9555 Hillwood Drive, Second Floor

18 | Delinquent Assessment Lien (“Lien”) against the Property.
19 6. Ikon disputed and did not pay any of the amounts demanded by Horizons.
20 7. Ikon did not begin making payments to Horizons until May 2011 when it began

21 || making regular monthly assessments to the Property.

22 8. Tt is undisputed that, as of the date of the hearing, Ikon had not paid any amount
23 || owed.
24 10 !
25 CONCLUSIONS OF LAW
26 The Nevada Rules of Civil Procedure provide, in pertinent part, as follows:
27 A party against whom a claim . . . is sought may, at any

time, move with or without supporting affidavits for a
28 summary judgment in the party's favor as to all or any part

Page 2 of 4
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i thereof . . . the judgment sought shall be rendered forthwith
if the pleadings, depositions, answers to interrogatories, and
admissions on file, topether with the affidavits, if any, show
that there is no genuine issue as to any material fact and
t}}_alt the moving party is entitled to a judgment as a matter
of law,

PO FE R S

5 INRCP 56. Summary judgment must be granted “if the pleadings, depositions, answers o
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter

of law.” NRCP 56(c). In Woed v. Sufeway, Inc., 121 Nev. 724, 731, 121, P.3d 1026, 103}

At=T - - B T -

(2005), the Nevada Supreme Court embraced the summary judgment standard set forth in seminal
10 liUnited States Supreme Court cases such as Anderson v. Liberty Lobby, Inc., 477 US. 242
1t {(1986), Celotex Corp. v. Catrett, 477 U.S. 317 (1986), and Matsushita Elec. Indus. Co. v. Zenith
12 || Radio Corp., 475 U.S. 574 (1986). Under this standard, summary judgment is designed to secure
(3 [jthe just, speedy, and inexpensive determination of every action where appropriate. Celotex, 477
14 {U.S. at327.

15 Once the moving party demonsirates the absence of a genuine issue of material fact, the
16 | nonmoving party must show the existence of a genuine issue of material fact to avoid summary

17 |[judgment. Cuzze v. Univ. & Cmty. Coll. Sys. of Nev., 123 Nev. 598, 172 P.3d 131, 134 (2007).

Las Vegas, Nevada 89134

Phone: (702) 5694600 ¢ Fax: (702) 669-4650

18 || Nevada law no longer allows the nonmoving party to merely raise the “slightest doubt” about the

Bolland & Hart LLP
9555 Hillwood Drive, Second Floor

19 | facts. Wood, 121 Nev. at 731, 121 P.3d at 1031, Thus, the nonmoving party cannot merely
20 W “build a case on the gossamer threads of whimsy, speculation, and conjecture.” Id. at 732, 121
21 1 P.3d at 1031 (quotation omitted). The nonmoving party must prescnt genuine issues of material
22 1 fact to avoid summary judgment, Id., 121P.3d at 1031.

23 In the instant case, Plaintiff's causes of action beyond those for Declaratory Relief and
24 | Injunctive Relief are not sustainable under the undisputed factual scenario involved in this case.
25 |1t is undisputed that Plaintiff did not pay any of the SPL amount demanded and liened by
26 (| Horizons, even the amounts it concedes it owes. Asa result, Plaintiff has not suffered or incurred
27 {jany daniages that could be recovered under the First, Second, Third, Fourth and Fifth Causes of

28 || Action pleaded in Plaintiff's Complaint. In sum, this is not a case seeking attorney’s fees and

Page 3 of 4
5520854_25520854_2

1

2130



(Page 18 of 27)
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costs for a slander of tile. See Horgan v. Felton, 123 Nev. 577, 583-86, 170 P.3d 982 (2007).
Further, the Court does not consider that the theories pleaded by Plaintiff have been shown to
involve genuine issues of material fact as to damages that are otherwise recoverable under those

causes of action.

* * ]

Accordingly, this Court hereby DENIES Plaintiff’s Motion for Summary Judgment and
GRANTS Defendant’s Countermotion for Summary Judgment in its entirety. This Order is
without prejudice to Plainiif’s effori to seek atiomey’s fees and costs based upon whatever
statutery or contractual premise that may or may not be applicable.

IT IS 8O CRDERED. 3

DATED this / " day of April, 2012.

7

Pa@i’ck J. Reilly, Esdh

Nicole E. Lovelock{ Esq.
HOLLAND & HART uip

9555 Hillwood Drive, Second Floer

Las Vegas, Nevada 89134

Attorneys for Defendants Horizons At Seven Hills
Homeowners Association

Page 4 of 4
5520854_25520854_2

2131



IT 3

g

EXHI




(Page 20 of 27)

P - Y N L

O o

10
11
12
13
14
15
16
17
I8
19
20
21
22
23
24
25
26
27
28

UL 12 208
DISTRICT COURT DEPT# 133 q U

RECEIVED

Electronically Filed
07/20/2012 03:49:34 PM
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JAMESR. ADAMS’ ESQ_ CLERK OF THE COURT
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.

Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260

Las Vegas, Nevada 89117

(702) 838-7200

(702) 838-3636 Fax

james{@adamsiawnevada.com

assly@adamslawnevada.com
Attorneys for Plainhff

PUOY K, PREMSRIRUT, ESQ., INC,
Puoy K. Premsrirut, Esq.
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520 S, Fourth Street, 2™ Floor

Las Vegas, NV 89101

{702) 384-5563

(702)-385-1752 Fax
ppremsrirut@brownlawiv.com

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
IKON HOLDINGS, LLC, a Nevada limited liability |20 No: A-11-647850-C
company, Dept: No. 13
Plaintiff,
V8.

ORDER

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant,

THIS MATTER having come before the Court on June 11, 2012, for hearing on Plaintiff's
Motion for Summary Judgment on Declaratory Relief and on Defendant's Counter-Motion for
Summary Judgment. James R. Adams, Esq., of Adams Law Group, Ltd., and Puoy K. Premsrirut,
Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the Plaintiff. Eric Hinckley, Esq., of
Alverson, Taylor, Mortensen & Sanders and Patrick Reilly, Esq., of Holland & Hart appeared on
behalf of the Defendant. The Court, having considered the papers submitted in connection with such
item(s) and heard the arguments made on behalf of the parties and then taken the matter under

advisement for further consideration, and for good cause appearing hereby rules:
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i WHEREAS, on 7/6/2005, Dcfendant, a Nevada homeowners’ association, recorded in the
Clark County, Nevada, Recorder’s Office, the Declaration of Covenants Conditions & Restrictions
and Reservations of Easements for Horizon at Seven Hills Homeowners Association ( “CC&RS”);
and

WHEREAS, on 6/28/2010, Scott M, Ludwig purchased APN 177-35-610-137 (the “Unit™)
at a foreclosure auction of the prior owner’s first mortgage lender (*6/28/2010 Foreclosure
Auction™}; and

WHEREAS, the Unit is located with Defendant homeowners' association; and

WHEREAS, on 7/14/2010, Scott M. Ludwig transferred the Unit by quit ciaim deed to
10 || Plaintiff (“Ikon Deed”); and

O B8 =~ OV W o W N

11 WHEREAS, on 9/30/2010 Defendant filed a Notice of Delinquent Assessment Lien against
12 || Plaintiff and the Unit for $6,050.14 (“Notice of Delinquent Assessment Lien”); and
13 WHEREAS, on 10/18/2010 Defendant sent Plaintiff a letter stating, “Per your request, the

14 || current balance for the above property is $6,287.94.” {the “10/18/10 Collection Letter”), and

15 WHEREAS, pursuant to the spreadsheet of fees and costs attached to the 10/18/10 Collection
i6 || Letter, Defendant’s monthly assessments were $190.00; and

17 WHEREAS, the Unit, being located within Defendant homeowners’ association, is subject
18 | to NRS 116 (Common Interest Ownership Uniform Act) and the CC&RS; and

19 WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
20 l| Plaintiffhas asserted a claim of right against Defendant under NRS §116.3116 and Sections 7.8 and
21 | 7.9 of the Defendant’s CC&RS and Defendant has an interest in contesting said claim, the present
22 || controversy is between persons or entities whose interests are adverse, both parties seeking
23 || declaratory relief have a legal interest in the controversy (i.e., a legally protectible interest), and the
24 || issueinvolved in the controversy (the meaning and application of NRS 116.3116 and of Sections 7.8
25 || and 7.9 of the CC&RS) is ripe for judicial determination as between the parties. Kress v. Corey 65
26 (| Nev. 1, 189 P.2d 352 (1948); and

27
28
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— ® | e
i WHEREAS, Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
2 || hold different views regarding the meaning and applicability of Sections 7.8 and 7.9 of the CC&RS
3 | in that Plaintiff maintains that Sections 7.8 and 7.9 of the CC&RS call for a limit on Defendant’s
4 || prioritized portion of its homeowners’ association lien on Plaintiff’s Unit to the extent of an amount
5 || equal to 6 months of assessments (i.e., “The lien of the assessments, including interest and costs,
6 | shall be subordinate to the lien of any First Mortgage upon the Unit (except to the extent of Annual
71 | Assessments which would have become due in the absence of acceleration during the six (6) months
8 Il immediately preceding institution of an action to enforce the lien)”) and further maintains that
9 || Sections 7.8 and 7.9 of the CC&RS do not violate the statutory lien limit as noted in NRS
10 | 116.3116(2) as the CC&RS call for a lesser amount for the prioritized portion of the lien than does
11 || NRS 116.3116(2). Conversely, Defendant maintains there are cither two prioritized liens (one
12 I contractual and one statutory) and/or that Sections 7.8 and 7.9 of Defendant’s CC&RS violate NRS
13 { 116.3116(2) in that Sections 7.8 and 7.9 call for a lesser amount for the prioritized portion of the lien
14 || than does NRS 116.3116(2) and, therefore, the prioritized portion of Defendant’s lien must equai
15 || the greater amount as noted in NRS 116.3116(2); and
16 WHEREAS, Plaintiffhas a legal interest in the controversy as it was Plaintiff’s money which
17 || had been demanded by Defendant and it was Plaintiff’s Unit that had been the subject of a
18 [l homeowners® association assessment lien by Defendant; and /
19 WHEREAS the issue of the meaning, application and intcrpretation of Sections 7.8 and 7.9
20 || of the CC&RS in conjunclion with NRS §116.3116 is ripe for determination in this casc as the
21 || present controversy is real, it exists now, and it affects the parties hereto; and
22 WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
23 || meaning and interpretation of Sections 7.8 and 7.9 of the CC&RS in conjunction with NRS
24 || §116.3116 would terminate some of the uncertainty and controversy giving rise to the present
25 || proceeding; and
26 WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
27 | status or other legal relations are affected by Sections 7.8 and 7.9 of the CC&RS and they may,
28
3
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therefore, have determined by this Court any question of construction or validity arising under said
Sections and obtain é declaration of rights, status or other legal relations thereunder; and

WHEREAS, regarding priority of homeowner association assessment liens, Section 7.8 and
7.9 of the CC&RS state the following:

Section 7.8  Mortgagee Protection. Notwithstanding all other
provisions hereof, no lien created under this Atticle 7, nor the
enforcement of any provision of this Declaration shall dcfeat or
render invalid the rights of the Beneficiary under any Recorded First
Deed of Trust encumbering a Unit, made in good faith and for value;
provided that after such Beneficiary or some other Person obtains title
to such Unit by judicial foreclosure, other foreclosure, or exercise of
power of sale, such Unit shall remain subject to this Declaration and
the payment of all installments of assessments accruing subsequent
to the date such Beneficiary or other Person obtains title, subject to
the following. The lien of the assessments, including interest and
custs, shall be subordinate to the lien of any First Mortgage upon
the Unit (except to the extent of Annual Assessments which would
C due in the absence of acceleration during the six
months immediately preceding institution of an action to enforce
the lien). The release or discharge of any lien for unpaid assessments
by reason of the foreclosure or exercise of power of sale by the First
Mortgagee shall not relieve the prior Owner ofhis personal obli gation
for the payment of such unpaid assessments.

Section 7.9  Pority of Assessment Lien. Recording of the
Declaration constitutes Record notice and perfection of a lien for
assessments. A lien for assessments, including interest. costs, and
attorneys' fees, as provided for herein, shall be prior to all other
liens and encumbrances on a Unit, except for: _ (a) liens and
encumbrances Recorded before the Declaration was Recorded; (b) a
first Mortgage Recorded before the delinquency of the
assessment sought to be enforced (except to the extent of Annual
ssment i uld have become due in ence of
acceleration during the six (6) months immedintel¥ precedini
institution of an action to enforce the lien), and (c) liens for rea
estate taxes and other governmental charpes, and is otherwise subject
to NRS § 116.3116. The sale or transfer of any Unit shall not affect
an assessment lien. However, subject to foregoing provision of this
Section 7.9, the sale or transfer of any Unit gursuant to judicial or
non-judicial foreclosure of a First Mortgage shall extinguish the lien
of such assessment as to payments which became due prior to such
sale or transfer. No sale or transfer shall relieve such Unit from lien
rights for any assessments which thereafter become due. Where the
Beneficiary of a First Mortgage of Record or other pu f

a Unit obtaing title ?_urggggt to a judicial or nonjudicial
foreclosure or "deed in lieu thereof,” the Person who obtains title
€r succe assigns shall not be liable for the

share of the Common Expenses or assessments by the Association
chargeable to such Unit which became due prior to the

4
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i acquisition of title to such Unit by such Person {except to tl;le
extent of Annual Assessments which would have become due in

2 ¢ absence of acceleration during the six (6) months im ediatel
recedin itution of an action to enforce the lien). Such
3 unpsid share of Common Expens d_assessments shall be
decmed to become expenses collectible from all of t!ne Uniis
4 including the Uni onging to such Person amd his )
successors and assigns.
5
WHEREAS, the Court is persuaded that Plaintiff's position is cotrect relative to the
6
component and ceiling issues contained in its Motion relating to Sections 7.8 and 7.9 of the CC&RS
7
in that pursuant to said Sections, Defendant’s prioritized portion of its lien may include assessmenis
8
and “... interest, costs, and attorneys' fees...” but, pursuant to Sections 7.8 and 7.9 of the CC&RS,
9
: is only prior to the first mortgage holder, “... to the extent of Annnal Assessments which would have
10
become duc in the absence of acceleration during the six (6) months immediately preceding
11
i institution of an action to enforce the lien....”
33 THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as
1 follows:
s 1. Defendant’s Counter-Motion for Sumimary Judgment is DENIED and Plaintiff’s Motion for
6 Partial Summary Judgment on Declaratory Reliefis GRANTED IN PART to the extent that
7 it seeks the following declarations:

Defendant, in contravention of Nevada Revised Statutes §116.3116,
18 has unlawfully demanded from Plaintiff amounts in excess of the
Super Priority Lien to which it has no legal entitlement.

19 -
Pursuant to Sections 7.8 and 7.9 of the Defendant’s CC&RS,
20 Defendant’s lien was junior to the first security interest of the Unit’s
first mortgage lender except for a certain, limited and specified
21 portion of the lien as defined in Sections 7.8 and 7.9 of the CC&RS
2 (i.e., an amount equal to 6 months of assessments,) and
Defendant, in comtravention of Sections 7.8 and 7.9 of the
23 Defendant’s CC&RS has mép etly demanded monies from Plaintiff
in order to satisfy Defendant's claimed liens or demands which
24 excecded a ﬁ%ure equaling 6 months of assessments, thereby
’s violating the CC&RS.
o8 2. NRS 116.3116(1) states what can be the subject of a homeowners’ association’s general
- assessment lien on a unit and NRS 116.3116(2) states what the statutory limits ate to the
- prioritized portion of the assessment lien, i.e., that portion of a homeowners’ association’s
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1 lien which, afier the foreclosure of a unit’s first trust deed holder, is superior to the first trust
2 deed as a matter of law (See Order entered January 19, 2012).
3| 3. A homeowners’ association’s lien against a unit located within its association is contractually
4 created, perfected and noticed by the recording of the CC&RS (See NRS 116.3116(4).
51 4. To the extent that provisions of CC&RS call for a lesser amount for the prioritized portion
6 of the assessment lien than does NRS 116.3116(2), the lesser amount shall be utilized as the
7 prioritized portion of the lien.
81 5. NRS 116.1206 states:
9 NRS 116.1206 Provisions of goveming documents in violation of
chapter deemed to conform with chapter by operation of law;
10 procedure for certain amendments to govering documents.
11 1. Any provision contained in a declaration, bylaw or other
g?veming document of a common-interest community that violates
i2 e provisions of this chapter:
13 (a) Shall be deemed to conform with those grovisions by
operation of law, and any such declaration, bylaw or other goveming
14 document is not required to be amende{r to conform to those
provisions.
15
(b) Is superseded by the provisions of this chapter, regardless of
16 whether the provision contained in the declaration, bylaw or other
governing document became effective before the enactment of the
17 provision of this chapter that is being violated.
18] 6 Defendant maintains that NRS 116.3116(2) and Sections 7.8 and 7.9 are conceptually
19 separate and, in effect, create two separate liens. The Court disagrees. There is but a single
20 lien which is created, perfected and noticed by the recording of the CC&RS (See NRS
21 116.3116(4)).
207 The Court further disagrees with Defendant’s position that the provisions of NRS 116.1206
23 are to the effect that lesser amounts for the prioritized portion of the Defendant’s lien which
24 is called for by the CC&RS (Sections 7.8 and 7.9) are automatically elevated to the limits
25 provided for by NRS 116.3116(2) if such lesser amounts are inconsistent with what is
26 permitted by NRS 116.3116(2). The Court disagrees because the language of subsection (1)
27 of NRS 116.1206 refers to any provision in the CC&RS that * ... violates the provisions of
28
6
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this chapter ...." The Court determines that the language in Defendant’s CC&RS {Section
7.8 and 7.9) which calls for a lesser amount for the prioritized portion of the lien than does
NRS 116.3116(2) does not “violate” the statutory prioritized lien limit as provided for in
NRS 116.3116(2) because the amounts called for in the CC&RS do not exceed the limit
called for by NRS 116.3116(2), but in fact are within the lmit. Thus, the amount of the
prioritized portionofa homeowners’ association’s lien as called for in CC&RS doesnot need
to rise to the maximum level as noted in NRS 116.3116(2), as a lesser amount as called for
in the CC&RS does not “violate” NRS 116.3116(2).

8. While the Court has ruled that interest, cosis and other fees may be included in the prioritized
portion of the lien as long as the prioritized portion of the lien does not exceed an amount

-

equal to 6 months of assessments as noted in Section 7.8 and 7.9 of the CC&RS, at this time;

however, the Court is not extending its declaratory relief ruling to the specific monetary

amounts refct in Plaintiff"s Motion, for S ary Judgment at pages 9 and 10. Aer
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evada Bar No. 6874
ADAMS LAW GROUP, LTD,
8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117
Tel: 702-838-7200
Fax: 702-838-3600
james@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.
Nevada Bar No. 7141
520 S. Fourth Street, 2™ Floor
Las Vegas, NV 89101
{702) 384-5563
702)-385-1752 Fax
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ppremsrimut@brownlawlv.com
Attorneys for Plaintiff

Not Afgrovgd
Patrick Reilly, Esq.

Holland and Hart
9555 Hillwood Drive, Second Floor
Las Vegas, NV 89134
il rt.com
Attorney for Defendant

Eric Hinckley, Esq.

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401

Office: 702.384.7000

Fax: 702.385.7000
Ehincklev@alversonTaylor.com
Attorney for Defendant
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ADAMS LAW GROUP, LTD.
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3636

Attorney for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limited Case No.: A-11-647850-C
liability company,

Dept. No.: 13

Plaintiff,
VS.
HORIZONS AT SEVEN HILLS : NOTICE OF ENTRY OF FINAL
HOMEOWNERS ASSOCIATION, and JUDGMENT.
DOES 1 through 10 and ROE ENTITIES 1
through 10 inclusive,

Defendant.

PLEASE TAKE NOTICE that on the 184 of May, 2013 a NOTICE of ENTRY of FINAL
JUDGMENT was entered in the above referenced matter, a copy of which is attached hereto.

Dated this _(L of ,2013.
ADAMS LAW GROUP, LTD.

v

JAMES R_ AD T ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260
Las Vegas, Nevada 89117
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
IHEREBY CERTIFY thatonthe (0  dayof
OF ENTRY of FINAL JUDGMENT was served on the followi

party by:

X___2013,acopy of the NOTICE

X mailing in the United States
ordinary business practices;

Placing an original or true co&y thereof in a sealed enveloped place for collection and
ail, at Las Vegas, Nevada, postage paid, following the

Hand Delivery

Facsimile

Overnight Delivery

Certified Mail, Return Receipt Requested.

FElectronic Mailing or Email, Delivery Receipt Requested

addressed as follows:

Patrick Reilly, Esq.

Holland & Hart

9555 Hillwood Dr., Second Floor
Las Vegas, NV 89134

Attorney for Defendant

Kurt Bonds, Esq.

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401

Attorney for Defendant
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9 || Nevada Bar No. 7141
520 S. Fourth Street, 2 Floor
10 || Las Vegas, NV 89101
(702) 384-5563
11 || (702)-385-1752 Fax
poremsrrut@brownlawlv.com
12 || Attorneys for Plaintiff
13 DISTRICT COURT
14 CLARK COUNTY, NEVADA
15 L. .
IélggN HOLDINGS, LLC, a Nevada limited liability Case No: A-11-647850-C
16 pany, .
Dept: No. 13
17 Plaintiff,
vs.
18 | | HORIZONS AT SEVEN HILLS HOMEOWNERS FINAL JUDGMENT
19 ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,
20 Defendant.
21
29 This matter came before the Court for trial on March 12, 2013 at 9:00 am. James R.
23 || Adams, Esq., of Adams Law Group, Ltd., and Puoy K. Premstirut, Esq., of Puoy K. Premsrirut,
24 | Esq., Inc., appeared on behalf of the Plaintiff. Eric Hinckley, Esq., and Kurt Bonds, Esq., of
25 || Alverson, Taylor, Mortensen & Sanders, and Patrick Reilly, Esq., of Holland &Hart, LLP appeared
26 || on behalf .of the Defendant. The Honorable Court, having considered the matter, for good cause
97 | appearing hereby enters judgment and finds as follows:
RECEIVED
MAR 27 7083 .
1
DISTRICIF COURT DEPT# 13
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WHEREAS, Plaintiff purchased certain real estate in a common inferest community as an
investment property at the nonjudicial foreclosure auction of the property’s first trust deed holder,
said property being located within Defendant Horizon at Seven Hills Homeowners’ Association,
and

WHEREAS, the primary issue in this case was what was the amount of Defendant’s “super
priority” lien against Plaintiff’s property which survived the foreclosure of the property’s first trust

deed holder pursuant to NRS 116.3116(2) and Defendant’s covenants, conditions and restrictions

" (“CC&RS”); and

WHEREAS, it was the position of Plaintiff that the amount of such lien which survived the
foreclosure of the property’s first trust deed holder did not exceed a figure equaling 6 months of
Defendant’s monthly assessments based upon its periodic budget and as provided in Section 7.8 and
7.9 of Defendant’s CC&RS; and

WHEREAS, it was the also the position of Plaintiff that regardless of the CC&RS, the
amount of Defendant’s lien that survived the foreclosure of the property’s first trust deed holder did
not exceed a figure equaling 9 months of Defendant’s monthly assessments based upon its periodic
budget as provided in NRS 116.3116(2); and

WHEREAS, it was the position of the Defendant that the amount of Defendant's lien that
survived the foreclosure of the property's first trust deed holder was not limited to a figure equaling

Ve NI 'lmtm 'ﬂm:‘p“ 0(";-( £ H. |’7{0i9 fn(:"
6 or 9 months of assessments ;,';‘:‘u’;? 45 ';g+ug LS Jf’(a’ v roya ’ gu’m

rlh,

WHEREAS, the Court_h/as al}‘é25§ Fetermt O “ ed‘:l%gs%ﬁa&‘e istigs: cymmns oﬁg've as
a result of 3 prior summary judgment orders entered by the Court which are attached hereto and
incorporated and restated herein (Ex. 1, “1/19/2012 Order™) (Ex. 2, “4/16/2012 Order”) (Ex. 3,
“7/20/2012 Order”); and

WHEREAS, it has been stipulated by all counsel that $1,140.00 (a figure equaling 6 months
of assessments) has been tendered by Plaintiff and received by Defendant as that is the amount
Plamtiff alleges was due and owning under provisions contained in Defendant’s CC&RS, said

amount being in conformance with this Court’s 7/20/2012 Order (the “Payment™); and

thed with re acd 1o (Pdﬂ}.cx.far me

o’

T

P
>
a“
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WHEREAS, Defendant has stipulated' to record a “Release of Notice of Delinquent
Assessment Lien” which now renders moot Plaintiff’s sole remaining cause of action for injunctive
relief}

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as
follows:

All claims and issues in this matter have now been fully adjudicated as evidenced by the
above findings, and by the findings and conclusions contained in the 1/19/2012 Order, the
4/16/2012 Order and the 7/20/2012 Order, and by the Payment, said amount being in conformance
with this Court’s 7/20/2012 Order. Final judgment is hereby entered in this matter pursuant to the
findings stated above, and pursuant to the findings of fact and conclusions of law contained in the

012 Order which are hereby incorporated and

1/19/2012 Order, the 4/16/2012 Order and thé";/)Z
restated herein.

IT IS SO ADJUDGED. <——

RICT COURTJUPGE 7 /Date

/,—/‘ /-L/7 7
Sybthitted bﬁ 2
/

{ o4

“JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
ADAMS LAW GROUP, LTD.
8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117
Tel: 702-838-7200
Fax: 702-838-3600
james@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

'Defendant stipulated to record the “Release of Notice of Delinquent Assessment Lien”
solely to eliminate the need for this Court to issue a permanent injunction. Defendant advised at
trial that it fully intends to appeal this Court’s summary judgment orders upon the entry of this
final judgment. Accordingly, its recordation of said Release does not constitute any kind of
waiver of its substantive arguments for appellate purposes.

3
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PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax

ppremsrirut@brownlawlv.com
Attorneys for Plaintiff

Approved:

Not Approved
Kurt Bonds, Esq.
Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.
Las Vegas, NV 89117-1401
Office: 702.384.7000
Fax: 702.385.7000
Kbonds@AlversonTaylor.com
Attorneys for Defendant

Approved:

Not Approved
Patrick Reilly, Esq.
Holland & Hart LLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
www.hollandhart.com
Telephone (702) 222-2542
Facsimile (702) 669-4650
Attorneys for Defendant
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Electronically Filed
01/19/2012 03:08:18 PM

LY
ORD Qi b foin—
ADAMS LAW GROUP, LTD. i
JAMES R. ADAMS, ESQ. CLERK OF THE COURT
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
8330 W. Sahara Ave. Suite 290
Las Vegas, Nevada 89117

702; 838-7200

702) 838-3636 Fax
james(@adamslawnevada.com
assly@adamslawnevada.co
Attorneys for Plaintiff

PUQOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 8. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax

ppremsrirut@brownlawly.com

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
KON HOLDINGS, LLC, a Nevada limited liability g:se_l}i;” “;‘:f 1-647850-C
company, pt: No.
’ Plaintiff,
vS. ORDER

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant,

This matter came before the Court on December 12, 2011 at 9:00 am., upon the Plaintiffs
Motion for Summary Judgment on Claim of Declaratory Relief and Defendant’s Counter Motion for
Summary Judgment on Claim of Declaratory Relief. Yames R. Adams, Esq., of Adams Law Group,
Ltd., and Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the
Plaintiff, Eric Hinckley, Esq., of Alverson, Taylor, Mortensen & Sanders appeatred on behalf of the
Defendant. The Honorable Court, having read the briefs on file and having heard oral argutnent, and

for good cause appearing hereby rules:
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WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
Plaintiff has asserted a claim of right under NRS §116.3116 (the “Super Priority Lien” statute)
against Defendant and Defendant has an interest in contesting said claim, the present controversy
is between persons or entities whose interests are adverse, both parties seeking declaratory relief
have a legal interest in thg controversy (i.e., a legally protectible interest), and the issue involved in
the controversy (the meaning of NRS 116.3116) is ripe for judicial determination as between the
parties. Kress v. Corey 63 Nev. 1, 189 P.2d 352 (1948); and

WHEREAS Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different views regarding the meaning and applicability of NRS §116.3116 (including whether
Defendant demanded from Plaintiff amounts in excess of that which is permitted under the NRS
§116.3116); and

WHEREAS Plaintiff hasa legal interest in the controversy as it was Plaintiff’ s money which
had been demanded by Defendant and it was Plaintiff’s property that had been the subject of a
homeowners® association statutory lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116 is
ripe for determination in this case as the present controversy is real, it exists now, and it affects the
parties hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of NRS §116.3116 would terminate some of the uncertainty and
controversy giving rise to the present proceeding; and

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
status ot other legal relations are affected by NRS §116.3116 and they may, therefore, have
determined by this Court any question of construction or validity arising under NRS §116.3116 and
obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, the Court is persuaded that Plaintiff's position is correct relative to the
components of the Super Priority Lien (exterior repair costs and 9 months of regular assessments)

and the cap relative to the regular assessments, but it is not persuaded relative to Plaintiff's position
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follows:

Priority Lien.
THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as

1.

|| concerning the need for a civil action to trigger a homeowners’ association’s entitlement to the Super

Plaintiff’s Motion for Partial Summary Judgment on Declaratory Reliefis granted in
partand Defendant’s Motion for Summary Judgment on Declaratory Reliefis granted
in part.

NRS §116.3116 is a statute which creates for the benefit of Nevada homeowners’
associations a general statutory lien against a homeowner’s unit for () any
construction penaity that is imposed against the unit's owner pursuant to NRS
§116.310305, (b) any assessment levied against that unit, and (¢} any fines imposéd
against the unit’s owner from the time the construction penalty, assessment or fine
becomes due (the “General Statutory Lien™). The homeowners’ associations’
General Statutory Lien is noticed and perfected by the recording of the associations’
declaration and, pursnant to NRS §116.3116(4), no further recordation of any claim
of lien for assessment is required.

Pursuant to NRS §116.3116(2), the homeowners” association’s General Statutory

Lien is junior to a first sccurity interest on the unit recorded before the date on which

- the assessment sought to be enforced became delinquent (“First Security Interest”)

except for a porilon of the homeowners’ association’s General Statutory Lien which
remains superior to the First Security Interest (the “Super Priority Lien™).

Unless an association’s declaration otherwise provides, any penalties, fees, charges,
late charges, fines and interest charged pursuant to NRS 116.3 102(1)(ji to (n),
inclusive, are enforceable in the same manner as assessments are enforceable under
NRS §116.3116. Thus, while such penalties, fees, charges, late charges, fines and

interest are not actual “assessments,” they may be enforced in the same manner as

2150



W ¥ NN s W

NONON N DN R NN
® 3 o L E AN =30 IR 23

assessments are enforced, i.e., by inclusion in the association’s General Statutory
Lien against the unpit.

Homeowners’ associations, therefore, have a Super Priority Lien which has priority
over the First Secutity Interest on a homeowners’ unit. However, the Super Priority
Lien amount is not without limits and NRS §116.3116 is clear that the amount of the
Super Priority Lien (which is that portion of 2 homeowners’ associations’ General
Statutory Lien which retains priority status over the First Security Interest) is limited
“to the extent” of those assessments for common expenses based upon the
association’s adopted periodic budget that would have become due in the 9 month
period immediately preceding an association’s institution of an action to enforce its
General Statutory Lien (which is 9 months of regular assessments) and “to the extent
of” external repair costs pursuant to NRS §116.310312.

The base assessment figure used in the calculation of the Super Priority Lien is the
unit’s un-accelerated, monthly assessment figure for association common expenses
which is wholly determined by the homeowners association’s “periodic budget,” as
adopted by the association, and not determined by any other document or statute,
Thus, the phrase contained in NRS §116.3116(2) which states, “... to the extent of the
assessments for common expenses based on the periodic budget adopted by the
association pursuant to NRS 116.3115 which would have become due in the absence
of acceleration during the 9 months immediately preceding institution of an action
to enforce the lien,..” means a maximum figure equaling 9 times the association’s
regular, monthly (nof annual) assessments. Ifassessments are paid quarterly, then 3
quarters of assessments (i.¢., 9 months) would equal the Super Priority Lien, plus
external repair costs pursuant to NRS §116.310312.

The words “to the extent of” contained in NRS §116.3116(2) mean “no more than,”
which clearly indicates a maximum figure or a cap on the Super Priority Lien which

cannot be exceeded.
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Thus, while assessments, penalties, fees, charges, late charges, fines and interest may
be included within the Super Priority Lien, in no event can the total amount of the
Super Priority Lien exceed an amount equaling 9 times the homeowners’
association’s regular monthly assessment amount to unit owners for common
expenses based on the periodic budget which would have become due immediately
preceding the association’s institution of an action to enforce the lien, plus external
repair costs pursuant to NRS 116.310312.

Further, if regulations adome& by the Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Association require a shorter period of priority for the
lien (i.e., shorter than 9 months of regular assessments,) the shorter period shall be
used in the calculation of the Super Priority Lien, except that notwithstanding the
provisions of the regulations, that shorter period used in the calculation of the Super
Priority Lien must not be less than thc 6 months immediately preceding institution

of an action to cnforce the lien.
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. ADAMS,
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
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Nevada Bar No. 9178

ADAMS LAW GROUP, LTD.
8330 W. Sahara Ave., Sulte 290
Las Vegas, Nevada 891

Tel: 70% 838-7200

Fax: 702-838-3600
james@adamslawnevada.com
assly@adamslawnevada.com
Attomeys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC,

Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

33 4-5563
702 -385-1752 Fax

ut@brownlawlv.com

Attomeys for Plaintiff

Approved:
o7 MfWﬁ

Fric Hmcldey, le[

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401

Office: 702 384,7000

Fax: 702.385.7000

Ehinckley@AlversonTaylor.com
Attomney for Defendant
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Nevada Bar No. 12398
ALVERSON, TAYLOR, MORTENSEN
& SANDERS
7401 W, Charleston Boulevard
Las Vegas, NV 89117
(702) 384-7000
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Patrick J. Reilly, Esq.

Nevada Bar No. 6103

Nicole E. Lovelock, Esq.

Nevada Bar No. 11187

HOLLAND & HART e

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

10 | Tel: (702) 669-4600

"Fax: (702) 669-4650

11 f| Email: preilly@hollandhart.com
nelovelock{@hollandhart.com
12

=TS HE T AT ¥ B

Attorneys for Defendants Horizons At Seven Hills
13 Homeowners Association

3
& g 14 DISTRICT COURT
%)
5E2S 15 CLARK COUNTY, NEVADA
.S 3
ff.‘é EZ 16 {|IKON HOLDINGS, LLC, a Nevada limited Case No. : A-11-647850-B
5 % :’§ liability comparty, Dept. No.: XIII
= 2 3”93 ]7 )
& ;% - = Plaintiff, ORDER DENYING PLAINTIFF’S
w"g 18 MOTION FOR SUMMARY JUDGMENT
5 s VS.
£ 19 ORDER GRANTING DEFENDANT’S
& HORIZONS AT SEVEN HILLS| COUNTERMOTION FOR SUMMARY
20 JHOMEOWNERS ASSOCIATION; and DOES| JUDGMENT
1 through 10; and ROE ENTITIES 1 throughi
21 | 10 inclusive, Hearing Date: March 12,2012
22 Hearing Time: 9:00 a.1n.
Defendants.
23
o 24
]
E 25 This matter came before the Court on March 12, 2012, for hearing on Plaintiff’'s Motion
£ it} :
E;? % O 26 § for Summary Judgment and on Defendant’s Countermotion for Summary Judgment. James R.
- v
i = 327 || Adams, Esq. of the Adams Law Group and Puoy Premsrirut, Esq. of the law firm of Brown,
3 g © .
fgf 2 > 28 | Brown & Premsrirut appeared on behalf of Plaintiff Lkon Holdings, LLC (“Ikon”). Patrick J.
- I
= 10of4
g 5520854_25520854_2 Page I of

1 —
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Reilly, Esq. of the law firm of Holland & Hart LLP and Eric W. Hinckley, Esq. of the law firm
of Alverson, Taylor, Mortensen, and Sanders appeared on behalf of Defendant Horizons at Seven
Hills Homeowners Association (“Horizons™). After carefully considering the briefs and
arguments of counsel, this Court makes the following findings of fact and conclusions of law:
L
FINDINGS OF FACT
1. On or around June 28, 2010, Scott Ludwig purchased certain real property [ocated
at 950 Seven Hills Drive, Suite 1411, Henderson, Nevada 89052 (the *Property™) at a foreclosure
sale conducted by the holder of a first deed of trust against the Property.
2. The Property is located within Horizons.
3 Horizons had previously recorded a Notice of Delinquent Assessment Lien on
June 17, 2009 and a Notice of Default and Election to Sell Under Homeowners Association Lien
on August 4, 2009. Both of these recordings occurred prior to the foreclosure sale, in the amount
of $4,289.50, with the amount of the lien to increase until the amount became current,
4. Shortly after the foreclosure sale, on July 14, 2010, Mr. Ludwig transferred title
of the Property to lkon. .
5. On or around September 30, 2010, Horizons recorded another Notice of
Delinquent Assessment Lien (“Lien”) against the Property.
6. Ikon disputed and did not pay any of the amounts demanded by Horizons.
7. Ikon did not begin making payments to Horizons until May 2011 when it began
making regnlar monthly assessments to the Property.
8. Tt is undisputed that, as of the date of the hearing, Ikon had not paid any amount
owed, ’
II.
CONCLUSIONS OF LAW
The Nevada Rules of Civil Procedure provide, in pertinent part, as follows:
A party against whom a claim . . . is sought may, at any
time, move with or without supporting affidavits for a
summaty judgment in the party's favor as to all or any part

Page 2 of 4
5520854_25520854_2
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1 thereof . . . the judgment sought shall be rendered forthwith
if the pleadings, depositions, answers to interrogatories, and

2 admissions on file, together with the affidavits, if any, show

that there is no genuine issue as to any material fact and
3 that the moving party is entitled to a judgment as a matter
: of law.
4
5 |INRCP 56. Summary judgment must be granted “if the pleadings, depositions, answers to
6 |l interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
7 |l genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
8 ltof law.” NRCP 56(c). In Wood v. Safeway, Inc., 121 Nev. 724, 731, 121, P.3d 1626, 1031
9 || (2005), the Nevada Supreme Court embraced the summary judgment standard set forth in seminal

10 || United States Supreme Court cases such as Anderson v. Liberty Lobby, Inc., 477 U.S. 242
11 [[(1986), Celotex Corp. v. Catrett, 477 U.S. 317 (1986), and Matsushita Elec. Indus. Co. v. Zenith

12 [ Radio Corp., 475 U.S. 574 (1986). Under this standard, summary judgment is designed to secure
8 13 | the just, speedy, and inexpensive determination of every action where appropriate. Celotex, 477

E‘é § 14 || U.S. at 327.
3 E % % 15 Once the moving party demonstrates the absence of a genuine issue of material fact, the
% ;;E; é g 16 || nonmoving party must show the existence of a genuine issue of material fact to avoid summary
gégg 17 |ljudgment. Cuzze v. Untiv. & Cmty. Coll. Sys. of Nev., 123 Nev. 598, 172 P.3d 131, 134 (2007).
a § 3 g 18 || Nevada law no longer allows the nonmoving party to merely raise the “slightest doubt” about the
- § 19 {facts. Wood, 121 Nev. at 731, 121 P.3d at 1031, Thus, the nonmoving party cannot merely

20 |l “build a case on the gossamer threads of whimsy, speculation, and conjecture.” Id. at 732, 121
21 {iP.3d at 1031 (quotation omitted). The nonmoving party must present genuine issues of niaterial
22 || fact to avoid summary judgment. Fd., 121 P.3d at 1031.

23 In the instant case, Plaintiff’s causes of action beyond those for Declaratory Relief and
24 | Injunctive Relief are not sustainable under the undisputed factual seenario involved in this case.
25 |1t is undisputed that Plaintiff did not pay any of the SPL amount demanded and liened by
26 |l Horizons, even the amounts it concedes it owes. As a result, Plaintiff has not suffered or incurred
27 llany danﬁages that could be recovered under the First, Second, Third, Fourth and Fifth Causes of
28 [ Action pleaded in Plaintif’s Complaint. In sum, this is not a case seeking attorney’s fees and

Page 3 of 4
5520858 25520854 2
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costs for a slander of title. See Horgan v. Felton, 123 Nev. 577, 583-86, 170 P.3d 982 (2007).
Further, the Court does not consider that the theories pleaded by Plaintiff have been shown to

involve genuine issues of material fact as to damages that are otherwise recoverable under those

causes of action.

* * *
Accordingly, this Court hereby DENIES Plaintiff’s Motion for Summary Judgment and
GRANTS Defendant’s Countermotion for Summary Judgment in its entirety. This Order is
without prejudice to Plaintiff’s effort to seek attorney’s fees and costs based upon whatever

statutoty or contractual premise that may or may not be applicable.

1T IS SO ORDERED.
DATED this | 3" day of April, 2012. /
ol - g e
BETRICT COURT TPDCE

il

Patrick J. Reilly, Esg:
Nicole E, Lovelock! Esq.
HOLLAND & HART wie

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Defendants Horizons At Seven Hills
Homeowners Association

Page 4 of 4
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ADAMS LAW GROUP, LTD.

JAMES R. ADAMS, ESQ.

Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.

Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260

Las Vegas, Nevada 89117

{702) 838-7200

702) 838-3636 Fax

james@adamslawnevada.com
la ada.co

Attomeys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No, 7141

520 S. Fourth Street, 2™ Floor

IKON HOLDINGS, LLC, a Nevada limited liability
company,

Plaintiff,
vs.

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

Electronically Filed
07/20/2012 03:49:34 PM

. g.lg&;m._

CLERK OF THE COURT

Las Vegas, NV 89101
(702; 384-5563
{702)-385-1752 Fax
remsrirut@brownlawlv.com
Attomeys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

Case No: A-11-647850.C
Dept: No. 13

ORDER

THIS MATTER having come before the Court on June 11, 2012, for hearing on Plaintiff's
Motion for Summary Judgment on Declaratory Relief and on Defendant's Counter-Motion for
Summary Judgment. James R. Adams, Esq., of Adams Law Group, Ltd., and Puoy K. Premsrinut,
Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the Plaintiff. Eric Hinckley, Esq., of
Alverson, Taylor, Mortensen & Sanders and Patrick Reilly, Esq,, of Holland & Hart appeared on
behalf of the Defendant. ‘The Court, having considered the papers submitted in connection withsuch
item(s) and heard the arguments made on behalf of the parties and then taken the matter under
advisement for further emsidemtion; and for good cause appearing hereby rules:
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ADAMS LAW GROUP, LTD.
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260
Las Vegas, Nevada 89117
(702; 838-7200

(702) 838-3636 Fax
james(@adamslawnevada.com

agslv@adamslawnevada.com
Attomeys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 8. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax

ppremsrirui(@brownlawlv.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limited liability
company,

Plaintiff,
Vvs.

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant,

Case No: A-11-647850-C
Dept: No. 13

ORDER

THIS MATTER having come before the Court on June 11, 2012, for hearing on Plaintiff's
Motion for Summary Judgment on Declaratory Relief and on Defendant's Counter-Motion for
Summary Judgment. James R. Adams, Esq., of Adams Law Group, Ltd., and Puoy K. Premsrirut,
Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the Plaintiff. Eric Hinckley, Esq., of
Alverson, Taylor, Mortensen & Sandexs and Patrick Reilly, Esg., of Holland & Hart appeared on
behalf of the Defendant. The Court, having considered the papers submitted in connection with such
jtem(s) and heard the arguments made on behalf of the parties and then taken the matter under

advisement for further consideration, and for good cause appearing hereby rules:
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WHEREAS, on 7/6/2005, Defendant, a Nevada homeowners’ association, recorded in the
Clark County, Nevada, Recorder’s Office, the Declaration of Covenants Conditions & Restrictions
and Reservations of Easements for Horizon at Seven Hills Homeowners Association { “CC&RS™);
and

WHEREAS, on 6/28/2010, Scott M. Ludwig purchased APN 177-35-610-137 (the *Unit”)
at a foreclosure auction of the prior ownet’s first mortgage lender (“6/28/2010 Foreclosure
Auction™); and

WHEREAS, the Unit is located with Defendant homeowners’ association; and

WHEREAS, on 7/14/2010, Scott M. Ludwig transferred the Unit by quit claim deed to
Plaintiff (“Tkon Deed™); and

WHEREAS, on 9/30/2010 Defendant filed a Notice of Delinquent Assessment Lien against
Plaintiff and the Unit for $6,050.14 (“Notice of Delinquent Assessment Lien™); and

WHEREAS, on 10/18/2010 Defendant sent Plaintiff a letter stating, “Per your request, the
current balance for the above property is $6,287.94.” (the “10/18/10 Collection Letter”); and

WHEREAS, pursuant to the spreadsheet of fees and costs attached to the 10/18/10 Collection
Letter, Defendant’s monthly assessments were $190.00; and

WHEREAS, the Unit, being located within Defendant homeowners’ association, is subject
to NRS 116 (Common Interest Ownership Uniform Act) and the CC&RS; and

WHEREAS, tﬁe Coourt has determined that a justiciable controversy exists in this matter as
Plaintiffhas asserted a claim of right against Defendant under NRS §116.3116 and Sections 7.8 and
7.9 of the Defendant’s CC&RS and Defendant has an interest in contesting said claim, the present
controversy is between persons ot entities whose interests are adverse, both parties seeking
declaratory relief have a legal interest in the controversy (i.e., a legally protectible interest), and the
issue involved in the controversy (the meaning and application of NRS 116.3116 and of Sections 7.8
and 7.9 of the CC&RS) is ripe for judicial determination as between the parties. Kress v. Corey 65
Nev. 1, 189 P.2d 352 (1948); and
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WHEREAS, Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different views regarding the meaning and applicability of Sections 7.8 and 7.9 of the CC&RS
in that Plaintiff maintains that Sections 7.8 and 7.9 of the CC&RS call for a limit on Defendant’s
prioritized portion of its homeowners’ association lien on Plaintiff’s Unit to the extent of an amount
equal to 6 months of assessments (i.e., “The lien of the assessments, including interest and costs,
shall be subordinate to the lien of any First Mortgage upon the Unit (except to the extent of Annual
Assessments which would have become due in the absence of acceleration during the six (6) months
immediately preceding institution of an action to enforce the lien)”) and further maintains that
Sections 7.8 and 7.9 of the CC&RS do not violate the statutory lien limit as noted in NRS
116.3116(2) as the CC&RS call for a lesser amount for the prioritized portion of the lien than does
NRS 116.3116(2). Conversely, Defendant maintains there are either two prioritized liens (one
contractual and one statutory) and/or that Sections 7.8 and 7.9 of Defendant’s CC&RS violate NRS
116.3116(2) in that Sections 7.8 and 7.9 call for a lesser amount for the prioritized portion of the lien
than does NRS 116.3116(2) and, therefore, the prioritized portion of Defendant’s lien must equal
the greater amount as noted in NRS 116.3116(2); and

WHEREAS, Plaintiffhas alegal interest in the controversy as it was Plaintiff’smoney which
had been demanded by Defendant and it was Plaintiff’s Unit that had been the subject of a
homeowners® association assessment lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of Sections 7.8 and 7.9
of the CC&RS in conjunction with NRS §116.3116 is ripe for determination in this case as the
present controversy is real, it exists now, and it affects the parties hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of Sections 7.8 and 7.9 of the CC&RS in conjunction with NRS
§116.3116 would terminate some of the uncertainty and controversy giving rise to the present
proceeding; and |

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
status or other legal relations are affected by Sections 7.8 and 7.9 of the CC&RS and they may,
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therefore, have determined by this Court any question of construction or validity arising under said
Sections and obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, regarding priority of homeowner association assessment liens, Section 7.8 and
7.9 of the CC&RS state the following:

Section 7.8  Mortgagee Protection. Notwithstanding all other
provisions hereof, no %‘:1:1 created under this Article 7, nor the
enforcement of any provision of this Declaration shall defeat or
render invalid the rights of the Beneficiary under any Recorded First
Deed of Trust encumbering a Unit, made m good faith and for value;
provided that after such Beneficiary or some other Person obtains title
to such Unit by judicial foreclosure, other foreclosure, or exercise of
power of sale, such Unit shall remain subject to this Declaration and
the payment of all instaliments of assessments accruing subsequent
to the date such Beneficiary or other Person obtains title, subject to

the following, The lien of the assessments, including interest and

costs, shall be subordinate to the lien of any First Mortgage upon
the Unit (exceptto the extent of Annnal Assessments which would

have become due in the ahsence of acceleration during the six (6)
months immediately preceding institution of an action to enforce
the lien). The release or discharge of any lien for unpaid assessments
by reason of the foreclosure or exercise of power of sale by the First
Mortgagee shall notrelieve the prior Owner ofhis personal obligation
for the payment of such unpaid assessments.

Section 7.9  Priotity of Assessment Lien. Recording of the
Declaration constitutes Record notice and perfection of a lien for
assessments. A lien for assessments, including interest, costs, and

attorneys' fees, as provided for herein, shall be prior to all other

liens and encumbrances on a Unit, except for:  (a) liens and
encumbrances Recorded before the Declaration was Recorded; (b) a

first Morteage Recorded before the delinquency of the
assessment sought to be enforced (except to the extent of Annual
Assessments which would have become due in the absence of
acceleration during the six (6} months immediately precedin

institution of an action to enforce the liem), and (c) liens forﬁ%
estate taxes and other governmental charges, and is otherwise subject
to NRS § 116.3116. The sale or transfer of any Unit shall not affect
an assessment lien. However, subject to foregoing provision of this
Section 7.9, the sale or transfer of any Unit pursuant to judicial or
non-judicial foreclosure of a First Mortgage shall extinguish the lien
of such assessment as to payments which became due prior to such
sale or transfer. No sale or transfer shall relieve such Unit from lien
rights for any assessments which thereafter become due. Where the
Beneficiary of a First Mortgage of Record or other purchaser of
a_Unit_ebtains title pursuant to a judicial or nonjudicial

foreclosure or "deed in lieu thereof," the Person who obtains title

and his or her successors and assigns shall not be liable for the
share of the Common Expenses or assessments by the Association

chargeable te such Unit which became due prior to the
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acquisition of title to such Unit by such Person (except to the
extent of Annual Assessments which would have become due in
the absence of acceleration during the six (6) months immediately
preceding institution of an action to enforce the lien). Such
unpaid share of Common_ Expenses and assessments shall be
deemed fo become expenses collectible from all of the Units,

including the Unit belonging to such Person_and his or her
successors and assigns.

WHEREAS, the Court is persuaded that Plaintiff's position is correct relative to the

component and ceiling issues contained in its Motion relating to Sections 7.8 and 7.9 of the CC&RS
in that pursuant to said Sections, Defendant’s prioritized portion ofits lien may include assessments
and “... interest, costs, and attorneys' fees...” but, pursuant to Sections 7.8 and 7.9 of the CC&RS,
is only prior to the first mortgage holder, “... to the extent of Annual Assessments which would have
hecome due in the absence of acceleration during the six (6) months immediately preceding
institution of an action to enforce the lien....”
THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as
follows:
L. Defendant’s Counter-Motion for Summary Judgment is DENIED and Plaintiff’s Motion for
Partial Summary Judgment on Declaratory Relief is GRANTED INPART to the extent that

it seeks the following declarations:

Defendant, in contravention of Nevada Revised Statutes §11 6.3116,
has unlawfully demanded from Plaintiff amounts in excess of the
Super Priority Lien to which it has no legal entitlement.

Pursuant to Sections 7.8 and 7.9 of the Defendant’s CC&RS,
Defendant’s lien was junior to the first security interest of the Umit’s
first mortgage lender except for a certain, limited and specified

ortion of the lien as defined in Sections 7.8 and 7.9 of the CC&RS
Fi.e., an amount equal to 6 months of assessments,) and

Defendant, in contravention of Sections 7.8 and 7.9 of the
Defendant’s CC&RS has inapmperly demanded monies from Plaintiff
in order to satisfy Defendant's claimed liens or demands which
exceeded a figure equaling 6 months of assessments, thereby
violating the CC&RS.
2. NRS 116.3116(1) states what can be the subject of a homeowners’ association’s genetal
assessment lien on 2 unit and NRS 116.3116(2) states what the statutory limits are to the

prioritized portion of the assessment lien, i.e., that portion of a homeowners’ association’s
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. Defendant maintains that NRS 116.3116(2) and Sections 7.8 and 7.9 are conceptually

lien which, after the foreclosure of a upit’s first trust deed holder, is superior to the first trast
deed as a matter of law (See Order entered January 19, 2012).
A homeowners’ association’s lien against a unit located within its associationis contractually
created, peffected and noticed by the recording of the CC&RS (See NRS 116.3116(4).
To the extent that provisions of CC&RS call for a lesser amount for the prioritized portion
of the assessment lien than does NRS 116.3116(2), the lesser amount shall be utilized as the
prioritized portion of the lien.
NRS 116.1206 states:
NRS 116.1206 Provisions of govemning documents in violation of
chapter deemed to conform with chapter by operation of law;
procedure for certain amendments to governing documents.
1. Any provision contained in a declaration, bylaw or other
governing document of a common-interest community that violates
the provisions of this chapter:
(a) Shall be deemed to conform with those provisions by
operation of law, and any such declaraﬁon,:gz]aw or other govermning
document is not required to be amended to conform to those
provisions.
(b) Is superseded by the provisions of this chapter, regardless of
whether the provision contained in the declaration, bylaw or other

governing document became effective before the enactment of the
provision of this chapter that is being violated.

separate and, in effect, create two separate Hens. The Court disagrees. There is but a single
lien which is created, perfected and noticed by the recording of the CC&RS (See NRS
116.3116(4)).

The Court further disagrees with Defendant’s position that the provisions of NRS 116.1206
are to the effect that lesser amounts for the prioritized portion of the Defendant’s lien which
is called for by the CC&RS (Sections 7.8 and 7.9) are automatically elevated to the limits
provided for by NRS 116.3116(2) if such lesser amounts are inconsistent with what is
permitted by NRS 116.3116(2), The Court disagrees because the language of subsection (1)
of NRS 116.1206 refers to any provision in the CC&RS that " ... violates the provisions of
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this chapter ...." The Court determines that the language in Defendant’s CC&RS (Section
7.8 and 7.9) which calls for a lesser amount for the prioritized portion of the lien than does
NRS 116.3116(2) does not “violate” the statutory prioritized lien limit as provided for in
NRS 116.3116(2) because the amounts called for in the CC&RS do not exceed the limit
called for by NRS 116.3116(2), but in fact are within the limit. Thus, the amount of the
prioritized portion of ahomeowners’ association’s lien as called for in CC&RS doesnot need
to rise to the maximum level as noted in NRS 116.3116(2), as a lesser amount as called for
in the CC&RS does not “violate” NRS 116.3116(2).

8. While the Court has ruled thatinterest, costs and other fees may be included in the prionitized
portion of the lien as long as the prioritized portion of the lien does not exceed an amount

equal to 6 months of assessments as noted in Section 7.8 and 7.9 ofthe CC&RS, at this time;

however, the Court is not extending its declaratory relief ruling to the specific monetary
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ES R. ADAMS, ESQ.
Nevada Bar No. 6874
ADAMS LAW GROUP, LTD.
8010 W, Sahara Ave., Suite 260
Las Vegas, Nevada §9117
Tel: 702-838-7200
Fax: 702-838-3600

james@adamslawnevada.com

Attomeys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2 Floor

Las Vegas, NV 891 01

(702) 384-5563

(702)-385-1752 Fax
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ppremsrirut@brownlawlv.com

Attorneys for Plaintiff

Not Afzproved
Patrick Reilly, Esq.

Holland and Hart

9555 Hillwood Drive, Second Floor
Las Vegas, NV 89134
greﬂlyé]_no]landhart.com

Attorney for Defendant

Eric Hinckley, Esq.

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Bivd.

Las Vegas, NV 89117-1401

Office: 702.384.7000

Fax: 702.385.7000
Ehinckley@AlversonTaylor.co
Attomey for Defendant
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MEMO

ADAMS LAW GROUP, LTD
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

8010 W Sahara Avenue, Suite 260
Las Vegas, Nevada 89117

(702) 838.7200

(702) 838.3636 fax

james@adamslawnevada.com

Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K, Premsrirut, Esq.

Nevada Bar No. 7141

520 S Fourth Street, 2™ Fl

Las Vegas, NV 89101

(702) 384-5563

(702) 385-1752 Fax

pgpremsrirut%brownlawlv.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
TKON HOLDINGS, LLC, a Nevada limited liabiliy | <25 NO: A-11-647850-C
company, Dept: No. 13
Plaintiff,
VS.

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

MEMORANDUM OF COSTS AND DISBURSEMENTS

PrOCESS SETVICE: .+ o v vt eeteveeeaeeneeaaanceeensnenseannnaesannnnaeenuas $135.00
Court Filing Fees:  .....vtttiitttte it eian e enananeoees $2,341.40
280117 17 R GGt $61.00
00 ) T R EE $26.00
TOTAL ~--cccmmmec e c e eccecmemer e rccdmc oo m oo m— $ 2,563.40
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STATE OF NEVADA )
)ss:
COUNTY OF CLARK )

James R. Adams, Esq., being duly sworn, states: that affiant is the attorney for Plaintiff and
has personal knowledge of the above costs and disbursements expended; that the items contained
in the above memorandum are true and correct to the best of this affiant's knowledge and belief; and
that the said disbursements have been necessarily incurred and paid in this action,

I declare under penalty, under the laws of the State of Nevada, that the forgoing is true and correct.

EXECUTED this 16% day of April, 2013. | |

By
Y JAMES R. ADAMS, ESQ.

Nevada Bar No. 6874
8010 W Sahara Avenue, Suite 260
Las Vegas, Nevada 89117
(702) 838.7200
(702) 838.3636 fax
james(@adamslawnevada.com
Attomneys for Plaintiff

TRACY A. MYERS
Notary Public State of Nevada
No. 068-105250-1
My Appt. Exp. January 26, 2015

NP T TN T

Subscribed and Sworn to before me
om this 16 day of April, 2013.

M

AADALDALD
L AL A s e ol
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of ADAMS LAW GROUP,

LTD., and that on this 16™ day of April, 2013, I caused the above and foregoing document

entitted: MEMORANDUM OF COSTS AND DISBURSEMENTS to be served as follows:

e by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada; and/or

| by facsimile or email transmission pursuant to EDCR 7.26, to the facsimile number(s)
and/or email address shown below and in the confirmation sheet herewith. Consent to
service under NRCP 5(b)(2)(D) shall be assumed unless an objection to service by
facsimile transmission is made in writing and sent to the sender via facsimile within 24
hours of receipt of this Certificate of Service; and/or

| to be hand-delivered; to the attorneys listed below at the address and/or facsimile number
indicated below:

Patrick Reilly, Esq.

Holland & Hart

9555 Hillwood Dr., Second Floor

Las Vegas, NV 89134

Attorney for Defendant

Kurt Bonds, Esq.

Alverson Taylor Mortensen and Sanders

7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401
Attorney for Defendant
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LAWYERS

LAS VEGAS, NEVADA 89117-1401

(702) 384-7000
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21
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23
24
25
26
27
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Electronically Filed
05/08/2013 10:13:23 AM

A b

ALVERSON, TAYLOR, CLERK OF THE COURT

MORTENSEN & SANDERS

KURT R. BONDS, ESQ.

Nevada Bar #6228

ERIC W. HINCKLEY, ESQ.

Nevada Bar #12398

7401 W. Charleston Boulevard

Las Vegas, NV 89117

(702) 384-7000

Attorney for Defendant Horizons At
Seven Hills Homeowners® Association

DISTRICT COURT

CLARK COUNTY, NEVADA

*

IKON HOLDINGS, LLC, a Nevada limited liability)

company, ) Case No. A-11-647850-B
) Dept. No. XIII
Plaintiff, )
)
Vs. )
)
HORIZONS AT SEVEN HILLS HOMEOWNERS )
ASSOCIATION, and DOES 1 through 10 and ROE )
ENTITIES 1 through 10 inclusive, )
)
Defendant. )
)
CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the @‘day of May, 2013, service of the foregoing
Motion to Retax Costs was made this date by depositing a true copy of the same for mailing, first
class mail at Las Vegas, Nevada, addressed as follows:

James R. Adams, Esq.

Assly Sayyar, Esq.

ADAMS LAW GROUP, LTD.
8010 W. Sahara Ave., Suite 260
Las Vegas, NV 89117

Puoy K. Premsrirut, Esq.

PUOY K. PREMSRIRUT, ESQ., INC.
520 S. Fourth Street, 2" Floor

Las Vegas, NV 89101

1 KB/19223
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS

7401 WEST CHARLESTON BOULEVARD

LAS VEGAS, NEVADA 89117-1401
(702) 384-7000

10
11
12

13

15
16

18
19
20
21
22
23
24
25
26
27

28

HOLLAND & HART
PATRICK REILLY, ESQ.
Nevada Bar #6103

9555 Hillwood Dr.
Second Floor

Las Vegas, NV 89134

Nikurt.grp\CLIENTS\192008 9223\pleading\CSER V.doc

10

An Employes s ALVERSON, TAYLOR,

MORTENSEN & SANDERS
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11}
12
13
14
15
16
17
10|
19
20
21 ﬂ

23
24
25
26
27

28

Electronically Fited
04/25/2013 09:36:32 AM

Qi bbb
wfﬁ%: ngRS CLERK OF THE COURT
KURT R. BONDS, ESQ.
Nevada Bar #6228
ERIC W. HINCKLEY, ESQ.
Nevada Bar #12398
7401 W. Charleston Boulevard
Las Vegas, NV 89117
(702) 384-7000

Patrick Reilly, Esq.

Holland & Hart LLP

Nevada Bar #6103

9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
Telephone (702) 222-2542

Attorney for Defendant Horizons At
Seven Hills Homeowners’ Association
DISTRICT COURT

CLARK COUNTY, NEVADA

%

IKON HOLDINGS, LLC, a Nevada limited liability)

company, ) Case No. A-11-647850-B
) Dept. No. XIII
Plaintiff, - )
)
Vs, )
)
HORIZONS AT SEVEN HILLS HOMEOWNERS )
ASSOCIATION, and DOES 1 through 10 and ROE )
ENTITIES 1 through 10 inclusive, )
)
Defendant. )
)

MOTION TO RETAX COSTS

Defendant, Horizons at Seven Hills Homeowners Association (hereinafter “Horizons” or

the “Association”) moves the Court for an order to retax and settle the costs claimed by Plaintiff

1 KB/19223
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MEMORANDUM OF POINTS AND AUTHORITIES
L
STATEMENT OF FACTS

On or around July 14, 2010, Plaintiff, Ikon Holdings, LLC (“Tkon Holdings™), a real
estate speculator, purchased the property located at 950 Seven Hills Drive, Unit 1411, The
property is located within the Defendant homeowners association. When Ikon Holdings
purchased this property, the property was subject to past due fees assessed by Horizons pursuant
to the Association’s covenants, conditions, and restrictions (“CC&Rs”). However, Plaintiff did
not make any payments to Horizons for the past due fees that were owed to the Association but
instead brought the instant lawsuit.

Tkon Holdings filed its Complaint against the Association on or around September 6,
2011. Plaintiff’s Complaint contained seven (7) causes of action. Although this Court agreed
with part of Ikon Holdings’ interpretation of the Association’s super priority lien pursuant to
NRS 116.3116', the Court also granted summary judgment in favor of the Association on five
(5) of the Plaintiff’s causes of action. The final cause of action, which was actually a requested
remedy in the form of injunctive relief, became moot as the Association agreed to release its lien
in excess of this Court’s determination of the amount of the Association’s super priority lien.
Tkon Holdings did not recover real property or a monetary judgment. To the contraty, the result
of the lawsuit was that Plaintiff was eventually forced to pay the Association for the unpaid
assessments, Ikon Holdings only obtained declaratory relief as to the amount of the Association’s

lien against its property.

1 In tkon Holdings® first Motion for Summary Judgment, it requested declaratory relief on two issues, First, tkon
Holdings requested declaratory relief on the scope of the Association’s super priority lien. Second, Ikon Holdings
requested declaratory relief on the issue of whether the Association needed to file a civil action in order to institute
collection proceedings on its super priority lien. The Assoclation filed a Counter-Motion for Summary Judgment on
both requests. The Court granted lkon Holdings® Motion as to the interpretation of NRS 116.3116 and granted the
Association’s Counter-Motion in regards to the civil action.

3 KB/19223
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Final judgment in this case was entered on April 11, 2013, Shortly thereafter, on or
around April 16, 2013, Plaintiff filed its Memorandum of Costs and Disbursements, See
Memorandum of Costs and Disbursements attached hereto as Exhibit 1. However, there is no
statutory basis for this Court to award lkon Holdings the costs it allegedly incurred in
prosecuting this case. Further, aside from having no statutory basis to obtain its costs incurred in
the litigation, lkon Holdings’ Memorandum of Costs and Disbursements failed to properly
itemize the costs for which it seeks reimbursement and failed to provide any backup
documentation to demonstrate that the alleged costs were actually incurred and are reasonable.
Even if this Court finds that Tkon Holdings has a statutory basis to recover its costs, without the
missing documentation, this Court cannot award Ikon Holdings any of the costs it has requested
through the Memorandum of Costs and Disbursement.

1L
LEGAL AUTHORITY

A.  THERE IS NO STATUTORY BASIS FOR IKON HOLDINGS TO
RECOVER ITS COSTS

Nevada law only permits prevailing parties to tax and recover costs that are expressly
permitted by statute. However, Tkon Holdings seeks to recover costs for which it is not entitled.

NRS 18.020 provides:;

Costs must be allowed of course to the prevailing party against any
adverse party against whom judgment is rendered, in the following cases:
1. In an action for the recovery of real property or a possessory right
thereto.

2, In an action to recover the possession of personal property, where the
value of the property amounts to more than $2,500. The value must be
determined by the jury, court or master by whom the action is tried.

3. In an action for the recovery of money or damages, where the plaintiff
seeks to recover more than $2,500.

4. In a special proceeding, except a special proceeding conducted
pursuant to NRS 306,040,

4 KB/19223
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5. In an action which involves the title or boundaries of real estate, or _thc

legality of any tax, impost, assessment, toll or municipal ﬁne: including

the costs accrued in the action if originally commenced in a Justice Court.
“Statutes permitting the recovery of costs are to be strictly construed because they are in

derogation of the common law.” Gibellini v. Klinds, 110 Nev. 2101, 1205, 885 P.2d 540, 543

(1994).

For obvious reasons, NRS 18.020 provides no basis for Tkon Holdings to receive
reimbursement for the costs it allegedly incurred in this litigation. The instant matter was not an
action for the recovery of real property or a possessory right thereto. The instant matter was not
an action to recover the possession of personal property. The instant matter was not an action for
the recovery of money or damages. The instant matter was not a special proceeding. Finally, the
instant matter was not an action which involved the title or boundaries of real estate, or the
legality of any tax, impost, assessment, toll or municipal fine. Therefore, there is no basis for
Ikon Holdings to request its costs pursuant to NRS 18.020.

Instead, as noted above and as this Court found through its various summary judgment
rulings, Ikon Holdings did not prevail on any substantive cause of action against the Association.
Ikon Holdings only obtained partial declaratory relief as to the amount of the Association’s lien
against Tkon Holdings® property. NRS 18.020 does not provide such a party a basis to recover
the costs it incurred in obtaining declaratory relief. As a result, even if this Court finds that kon
Holdings is the “prevailing party,” there is no statutory basis for this Court to award Jkon
Holdings the costs it allegedly incurred in this litigation. |

B. IKON HOLDINGS CANNOT RECOVER ITS COSTS BECAUSE THERE
IS NO SUPPORTING DOCUMENTATION

“Pursuant to NRS 18.005, costs must be reasonable. We have held that ‘reasonable costs’
must be actual and reasonable, ‘rather than a reasonable estimate or calculation of such costs . .

. " Bobby Berosini, Ltd. v. People for the Ethical Treatment of Animals, 1 14 Nev. 1348, 1352,
5 KB/19223
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971 P.2d 383, 386 (1998) (emphasis added), citing Gibellini, 110 Nev. at 1206, 885 P.2d at 543.
In Berosini, the Nevada Supreme Court reversed the District Court’s award of costs based on the
PlaintifP’s failure to itemize certain costs and the failure to provide sufficient justifying

documentation to demonstrate that certain costs were actually incurred. /d.

In this case, Ikon Holdings submitted a bare Memorandum of Costs and Disbursements
which did not itemize any costs and which failed to include any backup documentation to
demonstrate that the costs were reasonable and to demonstrate that the costs were actually
incurred. Because Ikon Holdings did not itemize its costs and do not provide backup
documentation for the costs it allegedly incurred, the “reasonableness” of Ikon Holdings® costs
cannot be determined and should not be awarded. Berosini, 114 Nev. at 1352, 971 P.2d at 386
(1998) (there is not “sufficient justifving documentation” for a determination that costs are

“reasonable” if the memorandum of costs does not itemize those expense).

C. IKON HOLDINGS CANNOT RECOVER ITS COSTS BECAUSE THE
ALLEGED COSTS ARE NOT PROPERLY ITEMZED

NRS 18.005 allows recovery of “reasonable costs” for certain items including
photocopies, long distance telephone calls, and postage. But to recover such cost, the prevailing
party must provide “sufficient justifying documentation: that its cost are reasonable. Berosini,
114 Nev. 1348, 1352, 971 P.2d 383 (1998). In this case, lkon Holdings’ Memorandum of Costs
and Disbursements includes total alleged costs for photocopies, filing fees, process service and
runner services. However, nowhere are the alleged costs itemized within the Memorandum of
Costs and Disbursements.

Costs for items such as photocopies must be itemized so that a court can determine their
reasonableness. /d. (holding that the district court abused its discretion in awarding costs

because “PETA failed to provide any itemization with respect to its request for long distance

6 KB/19223
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costs™). It is insufficient for a party to merely provide “the date of each photocopy and the total
photocopying charge.” Gibellini, 110 Nev. At 1205, 885 P.2d at 543 (plaintiffs could not
recover cost of photocopying, telephone, and postage expenses where it did not itemize those
expenses but charged a percentage of billable hours fee).

In the Berosini case, PETA provided the date of each copy and the total photocopying
charge and the Supreme Court still reversed the award of the photocopying costs. Here, Ikon
Holdings failed to even include the amount of copies, date of copies or charge for each copy.
Instead, Tkon Holdings simply submitted a Memorandum of Costs including a total amount of
charges for photocopying which it allegedly incurred (without any backup documentation). Ikon
Holdings’ failure to itemize the photocopying chatges does not meet the standard required by the
Nevada Supreme Court in Gibellini. A similar standard exists for the other remaining charges
Ikon Holdings seeks to recover. Without itemization, the Court cannot determine their
reasonableness and the request for the same should be denied.

1l
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CONCLUSION

For these réusons, the Court shtiuld grant this motion did eniter an deder retaxing-all costs

chairged hy Tkon Holding$ as there ixno stainfory basis for this Coued o provide Thon Holdings

with fig costs, However, even #1this Coun finds that i has discretion to award Thon Holdings fis
gosts, this Court should retax all cogis chimed by Thon Holdings Yor faflure o include any

sufficient justifying docomentation fo dentonstrate that the costs were aetuatly incurned snd are:

reasanable.
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ADAMS LAW GROUP, LTD
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874 )
8010 W Sahara Avenue, Suite 260
Las Vegas, Nevada 89117

702; 838.7200

702) 838.3636 fax

evada col

Attorneys for Plainti

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K, Premsrirut, Esq.
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"520 8 Fourth Street, 2 Fl
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?02} 384-5563

702) 385-1752 Fax
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Attorneys for Plainti
DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limited liability | -25¢ No: A-11-647850-C
{ company, Dept: No. 13
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vs.

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE

ENTITIES 1 through 10 inclusive,
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EXECUTED this 16* day of April, 2013
10|
1| 5 :
12 | " JAMESR. ADAMS, ESQ
Nevada Bar No. 6874

13 § 8010 W Sahara Avenue, Suite 260

| LasVegas.Nevnda89l!?
14} } £38.7200

02) $38.3636 fax
15 ames@adamslawnevada ¢
16 '
174
18 | Subscribed and Sworn to before me

this 16* day of April, 2013.

19
20 | 1A *

b m
21 || County tate

1 § STATE OF NEVADA )
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| entitled: MEMORANDUM OF COSTS AND DISBURSEMENTS to be served as follows:
| @ by piscing same to be deposited for mailing in the United States Mail, in a sealed

0 by facsimile or email transmission pursuant to EDCR 7.26, to the facsimile number(s)

| Las Vegas, NV 89134
Attorney

CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of ADAMS LAW GROUP,
LYD., and that on this 16™ day of April, 2013, I caused the above and foregoing document

envelope upon which first class postage was prepaid in Las Vegas, Nevada; and/or

and/or email address shown below and in the confirmation sheet herewith. Consent to
service under NRCP 5(b)(2)(D) shall be assumed unless an objection to service by
facsimile transmission is made in writing and sent to the sender via facsimile within 24
hours of receipt of this Certificate of Service; and/or

0 to be hand-delivered; to the attorneys listed below at the address and/or facsimile number
indicated below:

9555 Hillwood Dr., Second Floor
r Defendant

Kurt Bonds, Esq.

Alverson Taylor Mortensen and Sanders
7401 W. Chuluton Bivd.

Las ngasfatNV 89117-1401

An oyee GROUP, '
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Electronically Filed
05/01/2013 01:26:16 PM

JUDG Q%-— i l&ﬂ,‘m——-
ADAMS LAW GROUP, LTD.

2| JAMES R. ADAMS, ESQ. CLERK OF THE COURT
Nevada Bar No. 6874
3§ ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
4| 8010 W. Sahara Ave. Suite 260
Las Vegas, Nevada 89117
5| (702)838-7200 s
(702) 838-3636 Fax
6 || james@adamslawnevada.com
asslv@adamslawnevada.com
7 1| Attorneys for Plaintiff
8 | PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.
91 NevadaBar No. 7141
520 S. Fourth Street, 2™ Floor
10 || Las Vegas, NV 89101
(702) 384-5563
11| (702)-385-1752 Fax
ppremsrirut(@brownlawly.com
12 || Attorneys for Plaintiff
13 DISTRICT COURT
‘ 14 CLARK COUNTY, NEVADA
15 . -
ilggN HOLDINGS, LLC, a Nevada limited liability Case No: A-11-647850-C
16 pany, .
Dept: No. 13
17 Plaintiff,
vs.
18 HOR}ZOE\‘TS AT UE‘ TN QIO EREOYUWANIRR S FINAL JUDGB!ENT
19 ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,
20 Defendant.
21
) This matter came before the Court for trial on March 12, 2013 at 9:00 am. James R.
~3—Adams, Esq;-of Adars Law Group; Ttd.; and Puoy K- Premsrirut, Esq; of Puoy K. Premstirut,
24 | Esq., Inc., appeared on behalf of the Plaintiff. Eric Hinckley, Esq., and Kurt Bonds, Esq., of
25 || Alverson, Taylor, Mortensen & Sanders, and Patrick Reilly, Bsq., of Holland &Hart, LLP appeared
26| on behalf of the Defendant. The Honorable Court, having considered the matter, for good cause

appcaring hereby enters judgment and finds as follows:

HCEIVED

27
R®
‘M

7&&2? 201

OISTRIC COURT DEPT# 13
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1 WHEREAS, Plaintiff purchased certain real estate in a common interest community as an ‘
2 || investment property at the nonjudicial foreciosure auction of the property’s first trust deed holder,
3| said property being located within Defendant Horizon at Seven Hills Homeowners’ Association;
4| and
5 WHEREAS, the primary issue in this case was what was the amount of Defendant’s “super
6 || priority” lien against Plaintiff’s property which survived the foreclosure of the property’s first trust
7§ deed holder pursuant to NRS 116.3116(2) and Defendant’s covenants, conditions and restrictions
8 | (“CC&RS™); and
9 WHEREAS; it was the position of Plaintiff that the-amount of suehtien- which survived the
10 § foreclosure of the property’s first trust deed holder did not exceed a figure equaling 6 months of
11 || Defendant’s monthly assessments based upon its periodic budget and as provided in Section 7.8 and
12 || 7.9 of Defendant’s CC&RS; and
13 WHEREAS, it was the also the position of Plaintiff that regardless of the CC&RS, the
14 [ amountof Defendant’s lien that survived the foreclosure of the property’s first trust deed holder did ‘
15 || notexceed a figure equaling 9 months of Defendant’s monthly assessments based upon its periodic
16 | budget as provided in NRS 116.3116(2); and
17 WHEREAS, it was the position of the Defendant that the amount of Defendant's lien that
18 |l survived the foreclosure of the property's first trust deed holder was not limited to a figure equaling o
19| 6 or 9 months of assessrgrg) %ﬁﬂgﬁﬂﬁﬁ?&%%@ﬁ Kﬁgﬁé%—iﬂﬁeﬂ} rff;ﬂa ’;;nfguf‘:an»h mel.
20 WHEREAS, the Cou;tia/s al\?éaﬁv; tem";éﬁée%nimgs L:)ﬁ"acdfﬁ aﬁa" C If'CJ sfons oﬁ f nel
21 || aresult of 3 prior summary judgment orders entered by the Court which are attached hereto and
22 || incorporated and restated herein (Ex. 1, “1/19/2012 Order”) (Ex. 2, “4/16/2012 Order”) (Ex. 3,
23 || “7/20/2012 Order™); and
24 WHEREAS, ithas been stipulated by all counsel that $1,140.00 (a figure eqﬁaling 6 months
25 || of assessments) has been tendered by Plaintiff and received by Defendant as that is the amount
26 || Plaintiff alleges was due and owning under provisions contained in Defendant’s CC&RS, said
27 || amount being in conformance with this Court’s 7/20/2012 Order (the “Payment”); and
28 ‘
2
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WHEREAS, Defendant has stipulated’ to record a “Release of Notice of Delinquent

2 |l Assessment Lien” which now renders moot Plaintiff’s sole remaining cause of action for injunctive
3 relief}
4 THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as
51 follows:
6 All claims and issues in this matter have now been fully adjudicated as evidenced by the
7 | above findings, and by the findings and conclusions contained in the 1/19/2012 Order, the
8 |l 4/16/2012 Order and the 7/20/2012 Order, and by the Payment, said amount being in conformance
9 —with-this Court’s-7/20/2012-Order—Finalju
10 || findings stated above, and pursuant to the findings of fact and conclusions of law contained in the
11 || 1/19/2012 Order, the 4/16/2012 Order and the 7/20/2012 Order which are hereby incorporated and
12 || restated herein. o
13 IT IS SO ADJUDGED. (— _ / /
yd LN
‘14 /-c/ LY VYAV
DISIRICT COURT JUPGE 4 / Date
. ZL
16 - -
17| Subfmitted %‘
18]/ s _
“JAMES R. ADAMS, ESQ.
19 [ Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
20 || Nevada Bar No. 9178
ADAMS LAW GROUP, LTD.
21 | 8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117
22 || Tel: 702-838-7200
Fax: 702-838-3600
23 || james@adamslawnevada.com
assly@adamslawnevada.com
24 || Attorneys for Plaintift
25
26 'Defendant stipulated to record the “Release of Notice of Delinquent Assessment Lien”
27 solely to eliminate the need for this Court to issue a permanent injunction. Defendant advised at

trial that it fully intends to appeal this Court’s saummary judgment orders upon the entry of this
final judgment. Accordingly, its recordation of said Release does not constitute any kind of
waiver of its substantive arguments for appellate purposes.

3
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1| PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.
2 | Nevada Bar No. 7141
520 S. Fourth Street, 2™ Floor
3| Las Vegas, NV 89101
(702) 384-5563
4| (702)-385-1752 Fax
ppremsrirut@brownlawlv.com
5| Attorneys for Plaintiff
6
Approved:
7
Not Approved
8 | Kurt Bonds, Esq.
Alverson Taylor Mortensen and Sanders
917401 W Charleston Blwd:
Las Vegas, NV 89117-1401
10§ Office: 702.384.7000
Fax: 702.385.7000
11 | Kbonds@AlversonTaylor.com
Attorneys for Defendant
12
13 | Approved:
14 Not Approved
Patrick Reilly, Esq.
15 || Holland & Hart LLP
9555 Hillwood Drive, 2nd Floor
16 | Las Vegas, Nevada 89134
www.hollandhart.com
17 | Tclephone (702) 222-2542
Facsimilc (702) 669-4650
18 | Attorneys for Defendant
19
20
21
22
23
24
25
26
27
28
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Etectronically Filed
01/19/2012 03:08:18 PM

ORD % . g&..,,.._
ADAMS LAW GROUP, LTD. t
JAMES R. ADAMS, ESQ. CLERK OF THE COURT
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
8330 W, Sahara Ave. Suite 290
Las Vegas, Nevada 89117
702) 838-7200
5702 838-3636 Fax
james(@adamslawnevada.com
S slawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

U 0 Sy AW N

T
s W N = O

Nevada Bar No. 7141
520 8. Fourth Street, 2™ Floor
Las Vegas, NV 89101
702) 384-5563
702)-385-1752 Fax

ppremsrirut@brownlawly.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

—_ = = e
D0 3y W

Case No: A-11-647850-C

IKON HOLDINGS, LLC, a Nevada limited liability Dept: No. 13

company,

Plaintiff,
Vvs. ORDER
HORIZONS AT SEVEN HILLS HOMEOWNERS

ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

NN NN
W e O

Defendant.

This matter came before the Court on December 12, 2011 at 9:00 a.m., upon the Plaintiff’s
Motion for Summary Judgment on Claim of Declaratory Relief and Defendant’s Counter Motion for
Summary Judgment on Claim of Declaratory Relief. James R. Adams, Esq., of Adams Law Group,

Lid.;-and Puoy K Premsrirut, Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the

Plaintiff, Eric Hinckley, Esq., of Alverson, Taylor, Mortensen & Sanders appeared on behalf of the
Defendant. The Honorable Court, having read the briefs on file and having heard oral argument, and

for good cause appearing hereby rules:
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WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
Plaintiff has asserted a claim of right under NRS §116.3116 (the “Super Priority Lien” statute)
against Defendant and Defendant has an interest in contesting said claim, the present controversy
is between persons or entities whose interests are adverse, both parties seeking declaratory relief
have a legal interest in the controversy (i.e., a legally protectible interest), and the issue involved in
thg controversy (the meaning of NRS 116.3116) is ripe for judicial determination as between the
parties. Kress v. Corey 65 Nev. 1, 189 P.2d 352 (1948); and

WHEREAS Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and

-hold different views regarding the-meaning and appticability of NRS §116:3116 (inctuding whether
Defendant demanded from Plaintiff amounts in excess of that which is permitted under the NRS
§116.3116); and

WHEREAS Plaintiff has a legal interest in the controversy as it was Plaintiff’s money which
had been demanded by Defendant and it was Plaintiff's property that had been the subject of a

homeowners’ association statutory lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116 is
ripe for dctcrmination in this case as the present controversy is real, it exists now, and it affects the
parties hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of NRS §116.3116 would terminate some of the uncertainty and

controversy giving risc to the present proceeding; and

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
status or other legal relations are affected by NRS §116.3116 and they may, therefore, have
determined by this Court any question of construction or validity arising under NRS §116.3116 and

obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, - the Court-is persuaded that Plaintiff'sposition is correct relative to the
components of the Super Priority Lien (exterior repair costs and 9 months of regular assessments)

and the cap relative to the regular assessments, but it is not persuaded relative to Plaintiff's position
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concerning the need for a civil action to trigger a homeowners’ association’s entitlement to the Super

2 || Priority Lien.

3 THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as

4 || follows:

5 1. Plaintiff's Motion for Partial Summary Judgment on Declaratory Reliefis granted in

6 part and Defendant’s Motion for Summary Judgment on Declaratory Reliefis granted

7 in part.

8 2. NRS §116.3116 is a statute which creates for the benefit of Nevada homeowners’

9 associations @ general statutory lien against a homeowner's unit for (a) any
10 construction penalty that is imposed against the unit's owner pursuant to NRS
11 §116.310305, (b) any assessment levied against that unit , and (c} any fines imposéd
12 against the unit's owner from the time the construction penally, assessment or fine
13 becomes due (the “General Statutory Lien”). The homeowners’ associations’
14 || General Statutory Lien is noticed and perfected by the recording of the associations’
15 declaration and, pursuant to NRS §116.3116(4), no further tecordation of any claim
16 of lien for assessment is required.
17 3. Pursuant to NRS §116.3116(2), the homeowners’ association’s General Statutory
18 Lien is junior to a first security interest on the unit recorded before the date on which
19 the assessment sought to be enforced became delinquent (“First Security Interest™)
20 except for a portion of the homeowners’ association’s General Statulory Lien which
21 remains superior to the First Security Interest (the “Super Priority Lien™).
22 4. Unless an association’s declaration otherwise provides, any penalties, fees, charges,
23 late charges, fines and interest charged pursuant to NRS 116.3102(1 )(jj to (n),
24 inclusive, are enforceable in the same manner as assessments are enforceable under
25 NRS§116.3116. Thus, while such penalties, fees, charges, lale charges, fines and
26 interest are not actual “assessments,” they may be enforced in the same manner as
27
28
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assessments are enforced, i.e., by inclusion in the association’s General Statutory
Lien against the unit.

Homeowners’ associations, therefore, have a Super Priority Lien which has priority
over the First Security Interest on a homeowners’ unit. However, the Super Priority
Lien amount is not without limits and NRS §116.3116 is clear that the amount of the
Super Priority Lien (which is that portion of 2 homeowners’ associations’ General
Statutory Lien which retains priority status over the First Security Interest) is limited

“to the extent” of those assessments for common expenses based upon the

|
O

10
11
12
13
14

association’s adopted periodic budget that would have become due in the 9 month |
period immediately preceding an association’s institution of an action to enforce its
General Statutory Lien (whichis 9 months of regular assessments) and “to the extent
of” external repair costs pursuant to NRS §116.310312.

The base assessment figure used in the calculation of the Super Priority Lien is the

unit’s un-accelerated, monthly assessment figure for association common expenses

O

16
17
18
19

which is wholly determined by the homeowners association’s “periodic budget,” as
adopted by the association, and not determined by any other document or statute,
Thus, the phrase contained in NRS §116.3116(2) which states, “... to the extent of the
assessments for common expenses based on the periodic budget adopted by the

association pursuant to NRS 116.3115 which would have become duc inthe absence

20
21
22
23
24

26
27
28

7. The words “to theextent of * contained i X 2yme 0 moTe tan,

of acceleration during the 9 months immediately preceding institution of an action
to enforce the lien...” means a maximum figure equaling 9 times the association’s
regular, monthly (not annual) assessments. If assessments are paid quarterly, then 3
quarters of assessments (i.¢., 9 months) would equal the Super Priority Lien, plus

external repair costs pursuant to NRS §116.310312.

which clearly indicates a maximum figure or a cap on the Super Priority Lien which

cannot be exceeded.
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1 8. Thus, while assessments, penalties, fees, charges, late charges, fines and interest may
2 be included within the Super Priority Lien, in no event can the total amount of the
3 Super Priority Lien exceed an amount equaling 9 times the homeowners’
4 association’s regular monthly assessment amount to unit owners for common
5 expenses based on the periodic budget which would have become due immediately
6 preceding the association’s institution of an action to enforce the lien, plus external
7 repair costs pursuant to NRS 116.310312.
8 9. Further, if regulations adopted by the Federal Home Loan Mortgage Corporation or
9 the Federal National MoTtgaps Association require a shorter period of priority for the
10 lien (i.e., shorter than 9 months of regular assessments,) the shorter period shall be
11 used in the calculation of the Super Priority Lien, except that notwithstanding the
12 provisions of (he regulations, that shorter period used in the catculation of the Super
13 Priority Lien must not be less than the 6 months immediately preceding institution
L NN
14 of an action to enforce the lien. ) - ;. o N
et fr FIE InttkTon o1 T ae foud Crir /RS
15 10. forityLi i ifan-“aetiopt-isjnsti
2
16
17 d
18 -
19
20 threcourty.”
21 IT IS SO ORDERED. 7
22
23
s //
4
o 1Y sl 1tted sz
A uuu/t.unu.uu 158
26 -
R. ADAMS,
27 || Nevada Bar No. 6874
28 ASSLY SAYYAR, ESQ.
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Nevada Bar No. 9178

ADAMS LAW GROUP, LTD.
8330 W. Sahara Ave., Suite 290
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC,
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

W e ~I AN W Hh W N

— — p— pusd
W = O

(702)-385-1752 Tax
gpremsriru@brgwnlawlv.com
Attorneys for Plaintiff

Approved:
o7 pPpreved

Eric Hinckley, Eslel
Alversan Taylor Mortensen and Sanders
7401 W Charleston Blvd

Las Vegas, NV 89117-1401
QOffice: 702.384.7000
Fax: 702.385.7000

Ehincklev@AlversonTaylor.com
Attomey for Defendant
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Kurt R. Bonds, Fsq. % y kﬁu&u—-—
2 # Nevada Bar No. 6228
Eric W. Hinckley, Esq. CLERK OF THE COURT
3 || Nevada Bar No. 12398
ALVERSON, TAYLOR, MORTENSEN
4 || & SANDERS
7401 W. Charleston Boulevard
5 || Las Vegas, NV 89117
(702) 384-7000
6
Patrick J. Reilly, Esq.
7 i Nevada Bar No. 6103
Nicole E. Lovelock, Esq.
8 (| Nevada Bar No. 11187
HOLLAND & HART L
9 I 9555 Hiflwood Drive, Second Floor
Las Vegas, Nevada 89134
10 | Tel: (702)669-4600
Fax: (702) 669-4650
11 || Email: preilly@hollandhart.com
nelovelock@holiandhart.com
12
Attorneys for Defendants Horizons At Seven Hills
§ 13 || Homeowners Association
814 DISTRICT COURT
o,
5EES 15 CLARK COUNTY, NEVADA
e L
= £ EE 16 JIKON HOLDINGS, LLC, a Nevada limited Case No. : A-11-647850-B
3 % 52 liability company, Dept. No.: XIIT
= g Epsg 17
E22 Plaintiff, ORDER _ DENYING  PLAINTIFF’S
n" & 18 MOTION FOR SUMMARY JUDGMENT
bl P YS
519 ORDER GRANTING DEFENDANT’S
~ HORIZONS AT SEVEN HILLS COUNTERMOTION FOR SUMMARY
20 [ITOMEOWNERS ASSOCIATION; and DOES| JUDGMENT
I through 10; and ROE ENTITIES 1 through
21 {10 inclusive, Hearing Datc: March 12,2012
22 Hearing Time: 9:00 a.m.
Defendants.
23
o 24
E 25 This matter came before the Court on March 12, 2012, for hearing on Plaintiff's Motion
i SRR v}
% % 9 26 § for Summary Judgment and on Defendant’s Countermotion for Summary Judgment. James R.
- o
TR & 27 | Adams, Esq. of the Adams Law Group and Puoy Premsrirut, Esq. of the law firm of Brown,
O o © :
Wi 2 E 28 | Brown & Premsrirut appeared on behalf of Plaintiff Ikon Holdings, LLC (“Ikon”). Patrick J.
5

5520854 255208354 2
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1 || Reilly, Esq. of the law firm of Helland & Hart LLP and Eric W. Hinckley, Esq. of the law firm

2 || of Alverson, Taylor, Mortensen, and Sanders appeared on behalf of Defendant Horizons at Seven
3 || Hills Homeowners Association (“Horizons”). After carefully considering the briefs and
4 || arguments of counsel, this Court makes the following findings of fact and conclusions of law:

5 L

6 FINDINGS OF FACT

7 1. On or around June 28, 2010, Scott Ludwig purchased certain real property located

8 || at 950 Seven Hills Drive, Suite 1411, Henderson, Nevada 89052 (the *Property™) at a foreclosure

9 || sale conducted by the holder of a first deed of trust against the Property.

10 2. The Property is located within Horizons.
11 3. Horizons had previously recorded a Notice of Delinquent Assessment Lien on
12 | June 17, 2009 and a Notice of Defauit and Election to Sell Under Homeowners Association Lien

13 || on August 4, 2009, Both of these recordings occurred prior to the foreclosure sale, in the amount

£ 41 1

15 4. Shortly after the foreclosure sale, on July 14, 2010, Mr. Ludwig transferred title
16 I ofthe Property to Ikon. .

17 5. On or around September 30, 2010, Horzons recorded another Notice of

Las Vegas, Nevada 89134

18 § Delinquent Assessment Lien (“Lien™) against the Property.

Holland & Hart LLP
9553 Hillwood Drive, Second Floor

14 £4 4300 &N 41+t " : PR 411 41 PR +
14 UL 3%, 207 DU, WILT IS aimount 01 the AT IO INCTEasT U imeanmomn pecame CuIrent., .

Phone: (702) 669-4600 ¢ Fax: (702) 669-4650

19 6. Tkon disputed and did not pay any of the amounts demanded by Horizons.
20 7. Tkon did not begin making payments to Horizons until May 2011 when it began

21 | making regular monthly assessments to the Property.

22 8. 1t is undisputed that, as of the date of the hearing, Ikon had not paid any amount
23 || owed. '
24 1L |
25 CONCLUSIONS OF LAW
26 The Nevada Rules of Civil Procedure provide, in pertinent part, as follows:
27 A party against whom a claim . . . is sought may, at any

time, move with or without supporting affidavits for a
28 summary judgment in the party’s favor as to all or any part

Page 2 of 4 .
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1 thereof . . . the judgment sought shall be rendered forthwith
if the pleadings, depositions, answers to interrogatories, and
2 admissions on file, together with the affidavits, if any, show
that there is no genuinie issue as to any material fact and
3 that the moving party is entitled to a judgment as a matter
of law.,
4
5 |INRCP 56. Summary judgment must be granted “if the pleadings, depositions, answers to
6 || interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
7 || genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
8 llof law.” NRCP S6(c). In Wood v. Safeway, Inc., 121 Nev. 724, 731, 121, P.3d 1026, 1031
9 [ (2005), the Nevada Supreme Court embraced the summary judgment standard set forth in seminal
10 {|United States Supreme Court cases such as Anderson v. Liberty Lobby, Inc., 477 U.S. 242
11 [1(1986), Celotex Corp. v. Catrett, 477 U.S. 317 (1986), and Matsushita Elec. Indus. Co. v. Zenith
12 || Radio Corp., 475 US. 574 (1986). Under this standard, summary judgment is designed to secure
< 13 | the just, speedy, and inexpensive determination of every action where appropriate. Celotex, 477
¥
5314 [USat327
| § 2€ 15 Once the moving party demonstrates the absence of a genuine issue of material fact, the
A9 H
%.3 E;S 16 [|nonmoving party must show the existence of a genuine issue of material fact to avoid summary
S8
2383 17 |judgment. Cuzze v. Univ. & Cmty. Coll. Sys. of Nev., 123 Nev. 598, 172 P3d 131, 134 (2007).
o= e
E 3 g 18 | Nevada law no longer allows the nonmoving party to merely raise the “slightest doubl” about the
i g 19 | facts. Wood, 121 Nev. at 731, 121 P.3d at 1031, Thus, the nonmoving parly cannot merely
20 t“build a case on the gossamer threads of whimsy, speculation, and conjecture.” Id. at 732, 121
21 {P.3d at 1031 (quotation omitted). The nonmoving party must present genuine issues of nmaterial
22 || fact to avoid summary judgment. fd., 121 P.3d at 1031.
23 In the instant case, Plaintiff's causes of action beyond those for Declaratory Relief and
24 | Injunctive Relicf are not sustainable under the undisputed factual scenario involved in this case.
25 |1t is undisputed that Plaintiff did not pay any of the SPL amount demanded and liened by
26 | Horizons, even the amounts it concedes it owes. As a result, Plaintiff has not suffered or incurred
27 [jany dﬂnﬁages that could be recovered under the First, Second, Third, Fourth and Fifth Causes of
28

Action pleaded in Plaintiff’s Complaint. In sum, this is not a case sceking attorney’s fees and

Page 3 of 4
5520854_25520854_2
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causes of action.

* * *

9 | statutory or contractual prensise that may or may not be applicable.

costs for a slander of title. See Horgan v. Felton, 123 Nev. 577, 583-86, 170 P.3d 982 (2007),
Further, the Coutt does not consider that the theories pleaded by Plaintiff have been shown to

involve genuine issues of material fact as to damages that are otherwise recoverable under those

Accordingly, this Court hereby DENIES Plaintiff’s Motion for Summary Judgment and
GRANTS Defendant’s Countermotion for Summary Judgment in its entirety. This Order is

without prejudice to Plaintiff’s effort to seek attomey’s fees and costs based upon whatever

Page 4 of 4
5520854 _25520854_2

10 1T IS SO ORDERED. )
11 DATED this /3 day of April, 2012.
12 e g7 -
2 13 L & L
- 5 DISTRICT COURT J}ZTDGE N
2 14 ’ 77
=
HEZE 15
B E
=Ege 16
BRELE
2383 17
TES %
o~ & 18 || Patick J. Reilty, Esgr
e i Nicole E._Lovelock Esq,.
2 19 | HOLLAND & HART v»
B~ 9555 Hillwood Drive, Second Floor
20 || Las Vegas, Nevada 89134
21 || Atrorneys for Defendants Horizons At Seven Hills
Homeowners Association
22
23
24
25
26
27
28
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Electronicalty Filed
07/20/2012 03:49:34 PM
ORD % p 8 é‘gm——»
ADAMS LAW GROUP, LTD.
JAMES R. ADAMS, ESQ CLERK OF THE COURT

Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.

Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260

Las Vegas, Nevada 89117

(702) 838-7200

{702) 838-3636 Fax

james@adamslawnevada.com
ad co

a8
Attomeys for Plaintiff
PUOY K. PREMSRIRUT, ESQ., INC.,

-Pooy K- Premsrirut; Esq:

Nevada Bar No. 7141
520 S. Fourth Street, 2™ Floor

10 § Las Vegas, NV 89101
?02; 384-5563
11 § (702)-385-1752 Fax
ppremsrirut@brownlawlv.comn
12 | Attorneys for Plaintiff
13 DISTRICT COURT
14 CLARK COUNTY, NEVADA
15 1 IKON HOLDINGS, LLC, a Nevada limited liability |25 No: A-11-647850-C
16 company’ Dept: No. 13
17 Plaintiff,
V8- ORDER
18 HORIZONS AT SEVEN HILLS HOMEOWNERS
19 ASSOC“"‘IGN—&ﬂd—B@ES—I—thrquu 10-and ROE
ENTITIES 1 through 10 inclusive,
20 Defendant.
21
22 THIS MATTER having come before the Court on June 11, 2012, for hearing on Plaintiffs
g 23 § Motion for Summary Judgment on Declaratory Relief and on Defendant's Counter-Motion for
v 241
(O 25| Esq. of Puoy K. Premsrirut, Esq. Inc., appeared on behalf of the Plaintiff. Eric Hinckley, Esq., of
E 26 Alverson, Taylor, Mortensen & Sanders and Patrick Reilly, Esq., of Holland & Hart appeared on
El g § 27 || behalfof the Defendant. The Court, having considered the papers submitted in connection with such
)
f.l>-.l o~ % 28 | item(s) and heard the arguments made on behalf of the parties and then taken the matter under
l.lo.l = 5 advisement for further consideration, and for good cause appearing hereby rules:
e E
o
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2 || JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874
3 || ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
4 || 8010 W. Sahara Ave. Suite 260
Las Vegas, Nevada 89117
5 (7023 838-7200
(702) 838-3636 Fax
6 || james{é@adamslawnevada.com
asslv@adamslawnevada.com
7 || Attorneys for Plaintiff
8 I PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.
9 | Nevada BarNe. 7141
520 S, Fourth Street, 2™ Floor
10 | Las Vegas, NV 89101
(702) 384-5503
11 || (702)-385-1752 Fax
ppremsrirut{@brownlawlv.com
12 || Attomeys for Plaintiff
13 DISTRICT COURT
14 CLARK COUNTY, NEVADA
. 15 | [TRON HOLDINGS, LLC, a Nevada limited liability | <256 N0 A-11-647850-C
16 || | company, Dept: No. 13
17 Plaintiff,
V8. ORDER
18 HORIZONS AT SEVEN HILLS HOMEOWNERS
10 |l | ASSOCIATION, and DOES 1 through 10 and ROE
: ENTITIES 1 through 10 inclusive,
20 Defendant.
21
27 THIS MATTER having come before the Court on June 11, 2012, for hearing on Plaintiff's
g »3 || Motion for Summary Judgment on Declaratory Relief and on Defendant's Counter-Motion for
24 Summary Iudgmfvnf James R.-Adams, Esq., of Adams Law Group, Ltd.,and Puoy X Premsrirat, 1 |
Q«? 25 |l Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the Plaintiff. Eric Hinckley, tsq., of
”
E 26 || Alverson, Taylor, Mortensen & Sanders and Patrick Reilly, Esq., of Holland & Hart appeared on
a a 7 || behalfofthe Defendant. The Court, having considered the papers submitted in connection with such
[l
= % 28 || item(s) and heard the arguments made on behalf of the parties and then taken the matter under
1% 3
5
o
7
(=

advisement for further consideration, and for good cause appearing hereby rules:

2205




(Page 20 of 26)

—

WHEREAS, on 7/6/2005, Defendant, a Nevada homeowners’ association, recorded in the
Clark County, Nevada, Recorder’s Office, the Declaration of Covenants Conditions & Restrictions
and Reservations of Easernents for Horizon at Seven Hills Homeowners Association { “CC&RS™);
and

WHEREAS, on 6/28/2010, Scott M. Ludwig purchased APN 177-35-610-137 (the “Unit”)
at a foreclosure auction of the prior owner’s first mortgage lender (“6/28/2010 Foreclosure
Auction”); and

WHEREAS, the Unit is located with Defendant homeowners’ association; and

o 0 1 N U bA W N

WHEREAS, on 7/14/2010, Scott M. Ludwig transferred the Unit by quit claim deed to

10 || Plaintiff (“Tkon Deed™); and
1 WHEREAS, on 9/30/2010 Defendant filed a Notice of Delinquent Assessment Lien against
12 | Plaintiff and the Unit for $6,050.14 (“Notice of Delinquent Assessment Lien™); and

13 WHEREAS, on 10/18/2010 Defendant sent Plaintiff a letter stating, “Per your request, the
14 | eurrent balance for the ange_p;:gpc]:%m&] 94’ Eﬂq e “10/18/10 Collection Lette >, and |
15 WHEREAS, pursuant to the spreadsheet of fees and costs attached to the 10/18/10 Collection T

16 || Letter, Defendant’s monthly assessments were $190.00; and
17 WHEREAS, the Unit, being located within Defendant homeowners® association, is subject
18 || to NRS 116 (Common Interest Ownership Uniform Act) and the CC&RS; and

19 \_X]HFDFA‘Q, the Court hag dete

TP e

20 | Plaintiffhas asserted a claim of right against Defendant under NRS §116.3116 and Sections 7.8 and
21 §| 7.9 of the Defendant’s CC&RS and Defendant has an interest in contesting said claim, the present
22 || controversy is between persons or entities whose interests are adverse, both parties seeking

23 | declaratory relicf have a legal interest in the controversy (i.e., a legally protectible interest), and the

25 | and 7.9 of the CC&RS) is ripe for judicial determination as between the parties. Kress v. Corey 65
26 || Nev. 1, 189 P.2d 352 (1948), and
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1 WHEREAS, Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
2 || hold different views regarding the meaning and applicability of Sections 7.8 and 7.9 of the CC&RS
3 || in that Plaintiff maintains that Sections 7.8 and 7.9 of the CC&RS call for a limit on Defendant’s
4 | prioritized portion of its homeowners’ association lien on Plaintiff’s Unit to the extent of an amount
5 || equal to 6 months of assessments (i.€., “The lien of the assesswments, including interest and costs,
6 |l shall be subordinatc to the licn of any First Mortgage upon the Unit (cxcept to the extent of Annual
7 | Assessments which would have become due in the absence of acceleration during the six (6) months
8 || immediately preceding institution of an action to enforce the lien)”) and further maintains that
9 Seetions 7-8-and-7.9-of the CC&RSdo-not violatethe—statutory-lien limit-as notedin-NRS
10 || 116.3116(2) as the CC&RS call for a lesser amount for the prioritized portion of the lien than does
11 [ NRS 116.3116(2). Conversely, Defendant maintains there are either two prioritized liens (one
12 || contractual and one statutory) and/or that Sections 7.8 and 7.9 of Defendant’s CC&RS violate NRS
13 || 116.3116(2) in that Sections 7.8 and 7.9 call for alesser amount for the prioritized portion of thelien
14 than docs NRS 116.3116(2) and,; therefore,the prioritized portion of Defendant’s Hien must equal
. 15 || the greater amount as noted in NRS 116.3116(2); and
16 WHEREAS, Plaintiffhas a legal interest in the controversy as it was Plaintiff’s money which
17 || had been demanded by Defendant and it was Plaintiff's Unit that had been the subject of a
18 || homeowners’ association assessment lien by Defendant; and
19 WHEREAS the issue-of the meaning, appticationrand inter pretationof Sections7-8-and-7.5
20 || of the CC&RS in conjunction with NRS §116.3116 is ripe for determination in this case as the
21 || present controversy is real, it exists now, and it affects the parties hereto; and
22 WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
23 || meaning and interpretation of Sections 7.8 and 7.9 of the CC&RS in conjunction with NRS
24 §116:3116 woutd terminate some of the uncertainty and-controversy giving rise-tothe present
25 || proceeding; and |
26 WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
27 || status or other legal relations are affected by Sections 7.8 and 7.9 of the CC&RS and they may,
28
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therefore, have determined by this Court any question of construction or validity arising under said
Sections and obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, regarding priority of homeowner association assessment liens, Section 7.8 and

7.9 of the CC&RS state the following;

Section 7.8  Mortgagee Protection. Notwithstanding all other
provisions hereof, no lien created under this Article 7, nor the
enforcement of any provision of this Declaration shall defeat or
render invalid the rights of the Beneficiary under any Recorded First
Deed of Trust encumbering a Unit, made in good faith and for value;
provided that after such Beneficiary or some other Person obtains title
to such Unit by judicial foreclosure, other foreclosure, or exercise of

power of sale, such Unit shall remain subject to this Declaration and
the payment of allin e o or o

Yiatt

to the date such Beneficiary or other Person obtains title, subject to
the following. The lien of the assessments, including interest and
costs, shall be subordinate to the lien of any First Mortgage upon
the Unit {except to the extent of Annual Assessments which would
have become due in the absence of acceleration during the six (6)
months immediately preceding institution of an action to enforce
the lien). The release or discharge of any lien for unpaid assessments
by rcason of the forcclosure or exercise of power 0%? sale by the First

Mortgagee shall not relieve the prior Owner of his personal obligation
for the pa}menmﬁsuehaﬂpaiiassessments.

Section 7.9  Priority of Assessment Lien. Recording of the
Declaration constitutes Record notice and perfection of a Hen for
assessments. A lien for assessments, including interest, costs. and
attorneys' fees, as provided for herein, shall be prior to all other
liens and encumbrances on a Unit, except for: _ (a) liens and
encumbrances Recorded before the Declaration was Recorded; (b) a
first Mortgage Recorded before the delinquency of the

assessment sought to be-enforced (except to the extent of Annual -
Assessments which would have become due in the absence of
acceleration during the six (6) months immediately preceding
institution of an action to enforce the lien), and (¢} liens for real
estatc taxcs and other governmental charges, and is otherwise subject
to NRS § 116.3116. The sale or transfer of any Unit shall not affect
an assessment lien. However, subject to foregoing provision of this
Section 7.9, the sale or transfer of any Unit pursuant to judicial or
non-judicial foreclosure of a First Mortgage shall extinguish the lien

25
26
27
28

of such assessment as to payments which hecame due prior to such
sale v‘ﬁff&ﬂﬁfEFNGﬁl&ﬂF&ﬂﬂsfefshaﬂ-fe}}eWﬁeh%{;ﬁ—ﬁom lien

rights for any assessments which thereafter become due. Where the
Beneficiary of a First Mortgage of Record or other purchaser of
a Unit obtains_ title pursuant to a judicial or nonjudicial
foreclosure or " deed in lieu thereof,” the Person who obtains title
and his or her successors and assigns shall not be liable for the

share of the Common Expenses or assessments by the Association
chargeable to such Unit which became due prior to the
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1 acquisition of title to such Unit by such Person (except to the
extent of Annual Assessments which would have become due in
2 the absence of acceleration during the six (6) months immediately
preceding institution of an action to enforce the lien). Such
3 unpaid_share of Common Expenses and assessments shall be
deemed to become expenses collectible from all of the Units
4 including the Unit belonging to such Person and his or her
successors and assigns.
5
6 WHEREAS, thc Court is persuaded that Plaintiff's position is correct relative to the
; component and ceiling issues contained in its Motion relating to Sections 7.8 and 7.9 of the CC&RS
q in that pursuant to said Sections, Defendant’s prioritized portion ofits lien may include assessments
and “... interest, costs, and attorneys' fees...” but, pursuant to Sections 7.8 and 7.9 of the CC&RS,
O
is only prior to the first mortgage holder, “... to the extent of Annual Assessments which would have
10
become due in the absence of acceleration during the six (6) months immediately preceding
11
institution of an action to enforce the lien....”
12
13 THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as
follows:
14
. 1. Defendant’s Counter-Motion for Summary Judgment is DENIED and Plaintiff’s Motion for
15
s Partial Sumnmary Judgment on Declaratory Relief is GRANTED IN PART to the extent that
. it seeks the following declarations:
1
Defendant, in contravention of Nevada Revised Statutes §116.3116,
18 has unlawfully demanded from Plaintiff amounts in excess of the
Super Priority Lien to which it has no legal entitlement.
10
Pursuant to Sections 7.8 and 7.9 of the Defendant’s CC&RS,
20 Defendant’s lien was junior to the first security interest of the Unit’s
first mortgage lender except for a cerlain, limited and specified
21 ortion of the lien as defined in Sections 7.8 and 7.9 of the CC&RS
” Fi.e., an amount equal to 6 months of assessments,) and
Defendant, in contravention of Sections 7.8 and 7.9 of the
23 Defendant’s CC&RS has improperly demanded monies from Plaintiff
in order to satisfy Defendant's claimed liens or demands which
24 Cﬂbﬂﬂd‘l d ﬁgulc cqua};ug—ﬁ_m o b A llt;llth7 thGl G‘ljy
) violating the CC&RS.
S
ot 2. NRS 116.3116(1) states what can be the subject of a homeowners’ association’s general
- assessment lien on a unit and NRS 116.3116(2) states what the statutory limits are to the
’8 prioritized portion of the assessment lien, i.e., that portion of a homeowners’ association’s
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1 lien which, after the foreclosure of a unit’s first trust deed holder, is superior to the first trust
2 deed as a matter of law (See Order entered January 19, 2012).
3 A homeowners’ association’s lien against a unitlocated within its associalionis contractually
4 created, pcffected and noticed by the recording of the CC&RS (See NRS 116.3116(4).
5 To the extent that provisions of CC&RS call for a lesser amount for the prioritized portion
6 of the assessment lien than does NRS 116.3116(2), the lesser amount shall be utilized as the
7 prioritized portion of the lien,
8 NRS 116.1206 states:
9 NRS 116.1206 Provisions of goveming documents in violation of
chapter deemed to conform with chapter by operation of law;
10 procedure for certain amendments to govemning documents.
11 1. Any provision contained in a declaration, bylaw or other
governing document of a common-interest commumnily that violates
12 the provisions of this chapter:
13 (a) Shall be deemed to conform with those provisions by
operation of law, and any such declaration, bylaw or other govemning
14 document is not required to be amended to conform to those
provisions.
15
(b) Is superseded by the provisions of this chapter, regardless of
16 whether the provision contained in the declaration, bylaw or other
governing document became effective before the enactment of the
17 provision of this chapter that is being violated.
18 Defendant maintains that NRS 116.3116(2) and Sections 7.8 and 7.9 arc¢ conceptually
19 separate and,1n effect, create two separate liens, The Court ﬂigag;ees'_’phgrp isbuta single
20 licn which is created, perfected and noticed by the recording of the CC&RS (See NRS
21 116.3116(4)).
22 The Court further disagrees with Defendant’s position that the provisions of NRS 116.1206
23 are to the cffect that lesser amounts for the prioritized portion of the Defendant’s lien which
24 & iscalled for by the CC&RS (Sections-7-8-and 7.9)-are-automatically elevated to-the limits
25 provided for by NRS 116.3116(2) if such lesser amounts are inconsistent with what is
26 permitted by NRS 116.3116(2). "I'he Court disagrees because the language of subsection (1)
27 of NRS 116.1206 refers to any provision in the CC&RS that " ... viglates the provisions of
28
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this chapter ...." The Court determines that the language in Defendant’s CC&RS (Section

2 7.8 and 7.9) which calls for a lesser amount for the prioritized portion of the lien than does

3 NRS 116.3116(2) does not “violate” the statutory prioritized lien limit as provided for in

4 NRS 116.3116(2) because the amounts called for in the CC&RS do not exceed the limit

5 called for by NRS 116.3116(2), but in fact arc within the limit. Thus, thc amount of the

6 prioritized portion of ahomeowners’ association’s lien as called for in CC&RS does not need

7 to rise to the maximum level as noted in NRS 116.3116(2), as a lesser amount as called for

8 in the CC&RS does not “violate” NRS 116.3116(2).

9 | rul 1 - fees may beincluded inthe p‘:nﬁﬁ7pﬂ
10 portion of the lien as long as the prioritized portion of the lien does not exceed an amount
11 equal to 6 months of assessments as noted in Section 7.8 and 7.9 of the CC&RS, at this time;
12 however, the Court is not extending its declaratory relief ruling (o the specific monelary
13 amount ngere ced in Plaintiff’s Motion for S ary Judgment at pages 9 and 10. Aeor
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Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax
ppremsrirut@brownlawlv.com

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
JKON HOLDINGS, LLC, a Nevada limited | C23¢ No: A-11-647850-8
liability company, Dept: No. 13
v Plaintiff, MOTION FOR ATTORNEY FEES AND
' COSTS
HORIZONS AT SEVEN HILLS

HOMEOWNERS ASSOCIATION, and DOES
1 through 10 and ROE ENTITIES 1 through
10 inclusive,

Defendant.

Plaintiff, IKONS HOLDINGS, LLC, a Nevada limited liability company, by and through its
counsel of record, JAMES R. ADAMS, ESQ.,and PUOY K. PREMSRIRUT, ESQ., hereby files this
Motion for Attorney Fees and Costs against Defendant, HORIZONS AT SEVEN HILLS
HOMEOWNERS ASSOCIATION.

1
"
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This Motion is made and based upon the attached Memorandum of Points and Authorities,
the pleadings and papers on file herein, and any argument of counsel the Court may consider at the
hearing of this Motion.

DATED this 2" day of May, 2013.

PUOY K. PREMSRIRUT, ESQ., INC.

BY:_/s/ Puoy Premsrirut
520 S. Fourth St., Second Floor
Las Vegas, Nevada 89101
702% 384-5563
702)-385-1752 Fax
ppremsrirut@brownlawlv.com

JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
ADAMS LAW GROUP, LTD.
8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
Jamcs@adamslawncvada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

NOTICE OF MOTION

PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motion for Attorney
3

Fees and Costs, for hearing in Department 13 of the above-entitled Court, on the day of

June , 2013, at the hour of 9 :00 a.m., or as soon thereafter as counsel may be heard.

DATED this 2™ day of May, 2013.
PUOY K. PREMSRIRUT, ESQ., INC.

BY:_/s/ Puoy Premsrirut
520 S. Fourth St., Second Floor
Las Vegas, Nevada 89101
(702) 384-5563
(702)-385-1752 Fax
ppremsrirut@brownlawlv.com
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AFFIDAVIT OF PUOY K. PREMSRIRUT , ESQ. IN SUPPORT OF MOTION
STATE OF NEVADA )

) ss.

COUNTY OF CLARK )

PUOY K. PREMSRIRUT, ESQ., being first duly sworn deposes and says:

1. 1 am an attorney duly licensed to practice law in the State of Nevada and maintains law
offices at 520 South Fourth Street, Second Floor, Las Vegas, NV.

2. James Adams, Esq. Puoy K. Premsrirutis co-counsel in the present action and is also
licensed in the State of Nevada.and am an attorney of the law firm ADAMS LAW
GROUP, LTD., which maintains law offices at 8010 W. Sahara Ave., Suite 260, Las
Vegas, Nevada 89117. Assly Sayyar, Esq. Is an associate at the Adams Law Group, LTD.
that partcipated prior to my involvement as supporting counsel during April - June of
2011 when the case was in NRED arbitration and discovery was ongoing. I am aware that
Attorney Sayar has been practicing commercial litigation for approximately 9 years due to
my being a practitioner in Las Vegas since 1999.

3. Both Adams (Sayyar) and Premsrirut have served as counsel for Plaintiff, Ikon Holdings,
in the above captioned case.

4. Both Attorncy Adams and I have been practicing as litigation attorneys for over a dozen
years and have taken part in a number of bench and jury trials, perform frequent motion
practice, and have handled homeowners’ association super priority lien issues numerous
times before.

5. Ms. Premsrirut’s normal billing rate in this matter from $400 to $350.00 per hour and
Mr. Adams’ billing rate was reduced from $425-$450 to $365.00 per hour. These rates
are more than reasonable given the years of experience counsel possess, especially in the
specialized area of association super priority lien law.

6. Attorneys Adams and Premsrirut have dedicated much of the last 3 years of their

respective law practices to vindicating the rights of homeowners’ association collections
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10.

11.

and lien victims. Collectively, Plaintiff’s counsel have prosecuted approximately thirty
(30) proceedings (mediations and arbitrations) before the Nevada Real Estate Division.
Counsel have also collectively litigated over twenty (25) lawsuits in District Court in their
effort to vindicate what counsel and their clients believe are grave violations of NRS
116.3116(2), the respective CC&RS of the homeowners’ associations and collection
agencies, and a widespread practice that has resulted in the overcharging of banks,
mortgage pooling trusts, investors, and governmental agencies.

Further, counsel have been class certified in 3 separate actions regarding the homeowners
association liens and collections.

On a non-class action basis, Attorneys Premsrirut and Adams have been retained by
multiple clients who themselves have over 2,000 individual lien and collection claims,
which continue to grow with each passing day. Counsels’ efforts have been widely
recognized not only by local media (Las Vegas Business Press, Review Journal, and Las
Vegas Sun), but Counsel has garnered nationwide attention from the Wall Street Journal,
Fannie Mae and FHFA counsel, as well as UCIOA practitioners and legal scholars.
Further, counsel has been successful in obtaining favor rulings from 4 District Court
Jjudges and have petitioned the Department of Business and Industry for an Advisory
Opinion

Moreover, Attorneys Premsrirut and Adams have been retained by multiple clients who
themselves have over 2,000 individual lien and collection claims, which continue to grow
with each passing day.

Counsel has been successful in obtaining favor rulings from 4 District Court judges and
have petitioned the Department of Business and Industry for an Advisory Opinion. As a
result, the Nevada Real Estate Division has published an Advisory Opinion which
support this Court’s findings of fact and conclusions of law that the Super Priority Lien is
capped at a figure equaling 9 months of assessments.

In what will presumed to be labeled a “matter of first impression” by Defendant in its

inevitable appeal, counsel for Plaintiff has devoted thousands of hours in the research,

4
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12.

13.

14.

15.

16.

17.

investigation, and drafting of dozens of motions, oppositions, replies and oral arguments
in support of its position.... a position which has been, thus far, well accepted by the
Eighth Judicial District Court.

This matter originated in the first quarter of 2011 in NRED arbitration as compelled by
Defendant per NRS 38.310.

Following prosecution and completion of Plaintiff’s claims, Plaintiff to obtain relief was
compelled to file an action in District Court.

It was presumed by both parties to this action, that the present matter might be the first
appeal on the substantive issue of the Super Priority Lien and the relation to CC&RS to
the Super Priority Lien Statute.

In the present action, Defendants were represented not only by the Kurt Bonds, Esq. and
Eric Hinckley, Esq. of the reputable law firm of Alverson Taylor, but Patrick Reilly of the
esteemed Holland and Hart also represented the interests of Defendant. Attorney Reilly
zealously represents the interest of homeowner association collection agencies also, and
associated in with the Alverson Taylor attorneys to advocate the position of the
Defendant. As a result, multiple motions, counter motions, motions for clarification and
reconsideration were filed and argued and discovery was conducted and concluded as
necessary. Numerous exchanges of correspondence, communications and calls were
endured among Plaintiff’s and Defendant’s counsel.

In so litigating, counsel for Plaintiff achieved the exact result for which the litigation was
filed. Plaintiff’s goal was to obtain a ruling from the Court that the prioritized lien was
limited to either 6 months (per the CC&RS) or 9 months (per NRS 116.3116(2)) of the
Defendant’s assessments based upon the periodic budget. The Court so ruled and
Plaintiff has, therefore, prevailed in this action.

To achieve this result, Attorney Adams as set forth in invoices attached as Exhibit “A”
has spent approximately 97.3 hours at $365 per hour for a total attorneys fees amount of

$35,514.50 as detailed therein with Attorney Sayyar solely providing legal services during

2217




(Page 6 of 40)

1 April - June of 2011 for 5.5 hours at $365 per hour $2,007.50. Copies of Adams Law

2 Group invoices are attached hereto as Exhibit “1".

3 | 18- Soas not to duplicate efforts but still make a meaningful contribution the litigation of this

4 case as required, Ientered the case in December of 2011 and have spent 22.5 hours on

5 briefing, court attendance, legal research, litigation strategy, discovery and pretrial

6 matters, as well as client coordination, at a rate of $350 , with 5 hours of paralegal

7 support from Brandon Dalby at $90 per hour totaling $8,325.00. My legal fees ledger is

8 attached hereto as Exhibit “2”,

9 [| 19-  The total amount of attorneys fees incurred in this case is $45,847.00.
10 [ 20.  Costs in the amount of $3,353.00 was incurred as a result of payment of arbitrator fees
11 and costs, runner and service fees, District Court filing fees, legal research fees, copying
12 costs. .
13 | 21 While the amount in controversy may appear as nominal in the traditional context of
14 monetary damages, to the wide-reaching implications of a potential Supreme Court ruling
15 on appeal to serve as precedent against Defendant HOA, mandated thorough briefing,
16 lawyering, and extensive argument on both sides.
17 || 22 Inearly 2012, Attorney Adams and I, with approval and authorization of our client served
18 an Offer of Judgment pursuant to NRCP 68 and NRS 17.115 to resolve all claims and
19 disputes, as well as any claim for attorneys fees and costs as permitted by NRS 116.4117
20 and Defendant’s CC&RS. A true and correct copy of the “Offer of Judgment” is attached
21 hereto as Exhibit “3.”
7 | 23. As the case had already endured arbitration and commenced in District Court with
23 substantial briefing and motions practice, the Offer of Judgment Amount inclusive of all
24 fees and costs totaled $17,000.
25 || 24.  Defendant and counsel rejected the Offer of Judgment, and opted to proceed to trial.
26 || 25.  Reciprocally, Defendant and its 3 attorneys zealously litigated the less than $2,000 lien
27 claim in lock-step with Plaintiff’s counsel versus any capitulation or agreement to
28 compromise.

6
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. i 260 While litigating the superpriority lien claims are costly in light of the underlying amount

in controversy, the lien presents a eloud on tite compelling Plaintiffs counsel to prosecute

2
3 vigorously to removal.
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MEMORANDUM OF POINTS AND AUTHORITIES
L
BRIEF STATEMENT OF PROCEEDINGS

Plaintiff purchased certain real estate in a common interest community as an investment
property at the nonjudicial foreclosure auction of the property’s first trust deed holder, said property
being located within Defendant Horizon at Seven Hills Homeowners’ Association. The primary
issue in this case concerned the amount of Defendant’s “super priority” lien against Plaintiff’s
property which survived the foreclosure of the property’s first trust deed holder pursuant to NRS
116.3116(2) and Defendant’s covenants, conditions and restrictions (“CC&RS”).

Contrary to Defendant’s lien and letters demanding more, it was the position of Plaintiff that
the amount of such super priority lien which survived the foreclosure of the property’s first trust deed
holder did not exceed a figure equaling 6 months of Defendant’s monthly assessments as provided
in Section 7.8 and 7.9 of Defendant’s CC&RS. It was also the position of Plaintiff that regardless
of the CC&RS, the amount of Defendant’s super priority lien that could survive the foreclosure of
the property’s first trust deed holder could not exceed a figure equaling 9 months of Defendant’s
monthly assessments based upon its periodic budget as provided in NRS 116.3116(2). In other
words, the super priority lien was capped.

In contrast, it was the position of the Defendant that the amount of Defendant's super priority
lien that survived the foreclosure of the property's first trust deed holder was not limited to a figure
equaling 6 or 9 months of assessments, but could cxceed that figure through the inclusion of
collection costs and fees. Thus, Defendant had liened Plaintiff’s property and demanded amounts
which exceeded cither 6 or 9 months of Defendant’s assessments.

As aresult of 3 summary judgment orders entered by the Court (Ex. 1, “1/19/2012 Order”)
(Ex. 2, “4/16/2012 Order”) (Ex. 3, “7/20/2012 Order”), the Court ruled in Plaintiff’s favor on the
fundamental issues in the case. In the 1/19/2012 Order, the Court ruled that the super priority lien
was capped pursuant to NRS 116.3116(2) at a figure equaling 9 months of assessments based upon
the Defendant’s periodic budget. As advocated by Plaintiff, the Court ruled that the words "to the

extent of” contained in NRS §116.3116(2) mean "no more than,” which clearly indicates a maximum

8
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figure or a cap on the super priority lien which cannot be exceeded. The Court’s 1/19/2012 Order
was consistent with Plaintiff’s position.

Because Plaintiff had not paid any portion of the excessive lien demanded by Defendant
(there being a dispute over the lien’s proper amount,) in the 4/16/2012 Order the Court dismissed
Plaintiff’s first through fifth causes of action ruling that because no excessive payment had actually
been made by Plaintiff, Plaintiff had incurred no damages. The Court also ruled that, “This Order
is without prejudice to Plaintiffs effort to seek attorney's fees and costs based upon whatever
statutory or contractual premise that may or may not be applicable.”

Lastly, in its 7/20/2012 Order, the Court considered Plaintiff’s claim that Defendant
contravened Sections 7.8 and 7.9 of the CC&RS by demanding more that a figure equaling 6 months
of assessments for the prioritized lien. In defense of the Motion for Summary Judgment, Defendant
not only argued that Sections 7.8 and 7.9 violated NRS 116.3116(2) and, therefore, was superceded
by NRS 116.3116(2), but there were in fact two scparate liens against Plaintiff’s property: one
statutory and one created by the CC&RS. The Court disagreed with Defendant and ruled:

Defendant maintains that NRS 116.3116(2) and Sections 7.8 and 7,9
are conceptually separate and, in effect, create two separate liens. The

Court disagrees. There is but a single lien which is created, perfected
and noticed by the recording of the CC&RS (See NRS116.3116(4)).

* %k

To the cxtent that provisions of CC&RS call for a lcsser amount for
the prioritized portion of the assessment lien than does NRS
116.3116(2), the lesser amount shall be utilized as the prioritized
portion of the lien.

Again, consistent with Plaintiff’s position that Defendant had contravened NRS 116.3116(2) and
provisions of the CC&RS, the Court ruled:

Defendant's Counter-Motion for Summary Judgment is DENIED and
Plaintiff's Motion for Partial Summary Judgment on Declaratory
Relief is GRANTED IN PART to the extent that it seeks the
following declarations:

Defendant, in contravention of Nevada Revised Statutes §116.3116,

has unlawfully demanded from Plaintiff amounts in excess of the
Super Priority Lien to which it has no legal entitlement.
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Pursuant to Sections 7.8 and 7.9 of the Defendant's CC&RS,
Defendant's lien was junior to the first security interest of the Unit's
first mortgage lender except for a certain, limited and specified
portion of the lien as defined in Sections 7.8 and 7,9 of the CC&RS
(i.e., an amount equal to 6 months of assessments,) and

Defendant, in contravention of Sections 7.8 and 7.9 of the
Defendant's CC&RS has improperly demanded monies from Plaintiff
in order to satisfy Defendant's claimed liens or demands which
exceeded a figure equaling 6 months of assessments, thercby
violating the CC&RS.

In short, by liening Plaintiff’s property and demanding more than 6 or 9 months of assessments for
the super priority lien, the Court ruled that Defendant had contravened NRS 116.3116 and had
violated the CC&RS.

On March 12, 2013, a bench trial was held. Because the Court had previously ruled that
Plaintiff was correct, and that only 6 months of assessments comprised the prioritized lien, the
parties stipulated that $1,140.00 (a figure equaling 6 months of assessments) was the proper amount
and said amount was tendered by Plaintiff and received by Defendant. Defendant also stipulated to
record the “Release of Notice of Delinquent Assessment Lien” solely to eliminate the need for the
Court to issue a permanent injunction (the remaining claim for trial). On April 11, 2013, a Final
Judgment in favor of Plaintiff was entered and incorporated the 3 prior summary judgment orders.

II.
LEGAL ARGUMENT

A. LEGAL STANDARD

In Nevada, "the method upon which areasonable fee is determined is subject to the discretion
of the court, which "is tempered only by reasons and fairness." Shuette v. Beazer Home Holding
Corp., 121 Nev. 837, 864, 124 PJd 530, 548-49 (2005). The lodestar approach is the most
appropriate approach for this case, and involves the multiplying the number of hours reasonably
spent on the case by the reasonable hourly rate. Herbst v. Humana Health Ins. of Nevada, 105 Nev.
586, 590,781 P.2d 762,764 (1989). The factors the court must consider its analysis of the required
amount of attorney fees include:

1. The qualities of the advocate: his ability, training, education,
experience, professional standing and skills;

10
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2. The character of the work done; its difficulty, intricacy,
importance, time and skill required, the responsibility imposed and
the prominence and character of the partics where they affect the
importance of the litigation;

3. The work actually performed by the lawyer, the skill, time and
attention given to the work; and

4. The result; whether the attorney was successful and what benefits
were derived.

Brunzell v. Golden Gate National Bank, 85 Nev. 345, 349, 455 P2d 31,33 (1969).

In the present action, the experience and quality of Plaintiff’s counsel would suggest the
Court should award attorney’s fees in this matter. Attorneys Adams and Premsrirut have dedicated
the last 3 years of their respective law practices to vindicating the rights of homeowners’ association
collections and lien victims. Collectively, Plaintiff’s counsel have prosecuted approximately thirty
(30) proceedings (mediations and arbitrations) before the Nevada Real Estate Division. Counsel
have also collectively litigated over twenty (25) lawsuits in District Court in their effort to vindicate
what counsel and their clients believe are grave violations of NRS 116.3116(2), the respective
CC&RS of the homeowners’ associations and collection agencies, and a widespread practice that
has resulted in the fleecing of banks, mortgage pooling trusts, investors, and governmental agencies.
Further, counsel have been class certified in 3 separate actions regarding the homeowners association
liens and collections.! (See Affidavit of Puoy K. Premsrirut, paras 1-10). On a non-class action
basis, Attorncys Premsrirut and Adams have been retained by multiple clicnts who themsclves have
over 2,000 individual lien and collection claims, which continue to grow with each passing day.
Counsels’ efforts have been widely recognized not only by local media (Las Vegas Business Press,
Review Journal, and Las Vegas Sun), but Counsel has gamnered nationwide attention from the Wall
Street Journal, Fannie Mae and FHFA counsel, as well as UCIOA practitioners and legal scholars.
Further, counsel has been successful in obtaining favor rulings from 4 District Court judges and have

petitioned the Department of Business and Industry for an Advisory Opinion. /d. As a result, the

1 A-12-658044-B Peccole Ranch Community Association, Plaintiff(s) vs. Elsinore LLC, Defendant(s);
A-11-651107-B Prem Deferred Trust, Plaintiff(s) vs. Aliante Master Association, Defendant(s); A-11-648835-B Prem
Deferred Trust, Plaintiff(s) vs. Southern Highlands Community Association, Defendant(s).

11
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1 || Nevada Real Estate Division has published an Advisory Opinion which support this Court’s findings
5 || of fact and conclusions of law that the Super Priority Lien is capped at a figure equaling 9 months
3 || of assessments. (Premsrirut Affidavit, para. 10).
4 Further, the character of the work done; its difficulty, intricacy, importance, time and skill
5 || required all suggest this Court should grant the attorney’s fees requested. In what will presumed to
6 || be labeled a “matter of first impression” by Defendant in its inevitable appeal, counsel for Plaintiff
7 || has devoted thousands of hours in the research, investigation, and drafting of dozens of motions,
g || oppositions, replies and oral arguments in support of its position.... a position which has been, thus
g || far, well accepted by the Eighth Judicial District Court. While not all such hours have been
10 || €xclusively devoted to the present matter, since this action was one of the first District Court cases
11 |l to address the fundamental issucs, this case was of particular importance. It was presumed by both
12 || parties to this action, that the present matter might be the first appeal on the substantive issue of the
13 || Super Priority Lien and the relation to CC&RS to the Super Priority Lien Statute. Multiple motions,
14 || counter motions, motions for clarification and reconsideration were filed and argued. (Premsrirut
15 || Affidavit, paras 11-20). Indeed, considering the importance of the issues to hundreds of thousands
16 || of Nevada homeowners and the likelihood of appeal, it is surprising that the attorney’s fees expended
17 || inthis case were not far greater. In short, the work actually performed by the Adams and Premsrirut,
18 || the unique skill and knowledge required in this most particularized field of law, and the significant
19 || time and attention given to the work all suggest that the Court should grant Plaintiff’s Motion for
20 || Attorney’s fees.
21 Moreover, Plaintiff achieved the exact result for which the litigation was filed. Plaintiff’s
79 || goal was to obtain a ruling from the Court that the prioritized lien was limited to either 6 months (per
23 || the CC&RS) or 9 months (per NRS 116.3116(2)) of the Defendant’s assessments based upon the
24 || periodic budget. For example, a review of the breakdown of the fees and costs on Defendant’s cost
25 || spreadshect revealed that Defendant was demanding a total of $3,684.52 for a time period prior to
26 || Plaintiff obtaining title at the 6/28/10 foreclosure auction. But since Defendant’s monthly
27 || assessments were $190.00, Plaintiff argued at that it only owed 6 times $190.00 (or $1,140.00)
28 || pursuant to the CC&RS for that time period. This Court ruled that Plaintiff was correct. Therefore,
12
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Plaintiff submitted the $1,140.00 Defendant stipulated to remove the excessive lien. Ultimately, on
the day of trial, there was nothing left to litigate. All issues had been resolved by this Court’s orders
granting Plaintiff’s declaratory relief motions for summary judgment. In short, Plaintiff achieved
the goal of its litigation... to pay only that amount which the law and the CC&RS required, and not
the excessive amount that Defendant demanded.

B. ATTORNEYS FEES SHOULD BE AWARDED PURSUANT TO NRS 116.3116(7)

This action concerned the meaning, interpretation and application of the super priority lien
statute (NRS 116.3116(2)). This action also concerned Defendant’s violation of it by the filing of
liens and the making of demands in contravention to the limits placed upon it by the super priority
lien statute. As determined by this Court:

Defendant, in contravention of Nevada Revised

Statutes §116.3116, has unlawfully demanded from

Plaintiff amounts in excess of the Super Priority Lien

to which it has no legal entitlement. (See 7/20/2012

Order).
Pursuant to NRS 116.3116(7), “A judgment or decree in any action brought under this section must
include costs and reasonable attorney’s fees for the prevailing party.” Plaintiff prevailed in this
action because consistent with his position (and contrary to the position of Defendant,) this Court
found the statutory super priority lien amount was limited to a figure equaling 9 months of
assessments based upon Defendant’s periodic budget. In short, Plaintiff did not have to pay the
excessive amounts demanded, but only was required to pay that which Plaintiff argued was the
correct amount. Thus, Plaintiff reccived a declaratory judgment in his favor and is the prevailing
party under NRS 116.3116(7). Under said statute, the Court must award costs and reasonable

attorney’s fees.

C. ATTORNEYS FEES SHOULD BE AWARDED PURSUANT TO THE CC&RS

Pursuant to Section 17.4 (b) of Defendant’s CC&RS:

Breach of any of the provisions contained in this Declaration or the
Bylaws and the continuation of any such breach may be enjoined,
abated or remedied by appropriate legal or equitable proccedings
instituted, in compliance with applicable Nevada law, by any Owner,
including Declarant so long as Declarant owns a Unit, by the
Association, or by the successors in interest of the Association. An

judgment rendered in any action or proceeding pursuant hereto shall

13
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include a sum for attorneys' fees in such amount as the court may
deem reasonable, in favor of the prevailing party....

The Court ruled in its 7/20/2012 Order that Defendant violated the CC&RS by improperly
demanding monies from Defendant for the prioritized lien which exceeded amounts permitted in the
CC&RS:

Defendant, in contravention of Sections 7.8 and 7.9 of the
Defendant's CC&RS has improperly demanded monies from Plaintiff
in order to satisfy Defendant's claimed liens or demands which
exceeded a figure equaling 6 months of assessments, thereby
violating the CC&RS.

Indeed, under Sections 7.8 and 7.9 of the CC&RS (and consistent with Plaintiff’s declaratory relicf
claim) the Court ruled that only 6 months of assessments for the prioritized lien was owed.
Therefore, Plaintiff tendered to Defendant $1,140.00 (a figure equaling 6 months of assessments).
Defendant also stipulated to record the “Release of Notice of Delinquent Assessment Lien” solely
to eliminate the need for the Court to issue a permanent injunction (the remaining claim for trial).
On April 11, 2013, a Final Judgment in favor of Plaintiff was entered and incorporated the 3 prior
summary judgment orders.

D. ATTORNEYS FEES ARE WARRANTED TO DEFENDANT PURSUANT TO NRS 17.115 AND
NRCP 68

Ikon is entitled to reasonable attorneys fees in accordance with the Offer of Judgment that

was submitted to, and rejected by the Defendant, on February 8, 2012. See, “Offer of Judgment”,
Ex. 3. The Supreme Court has held attorneys’ fees are to be included as costs when attorneys’
fees are awardable under the relevant statute upon which the plaintiff’s claim is based. See
Marek v. Chesny, 473 U.S. 1, 8, 105 S.Ct. 3012, 3016 (1985). If an offer of judgment states
costs are included or specifies the amount of costs and plaintiff accepts the offer of judgment, the

offer will necessarily include costs.

If the offer of judgment does not state costs are included and an amount for costs is not
specified, then the court will be obliged by the terms of Rule 68 to include in its judgment an
additional amount it determines to be sufficient to cover the costs. Marek, 473 U.S. at 7, 105 S.Ct.

3815. Ineither case, the offer of judgment has allowed judgment to be entered against the defendant

14
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both for damages caused by the challenged conduct and for costs. Attorneys’ fees will be included
as costs if the statute upon which Plaintiff’s cause of action is based permits recovery of reasonable

attorneys’ fees if Plaintiff is successful. Here, the NRS 17.115 allows for reasonable attorneys fees.

NRS 17.115(4) states:

4. Except as otherwise provided in this section, if a party who rejects an
offer of judgment fails to obtain a more favorable judgment, the court:

1. (a) May not award to the party any costs or attorney’s fees;

gb) May not award to the party any interest on the judgment for the period
rom the date of service of the offer to the date of entry of the judgment;

(c) Shall order the é)arty to pay the taxable costs incurred by the party who
made the offer; an

gd) May order the party to pay to the party who made the offer any or all of the
ollowing:

(1) A reasonable sum to cover any costs incurred by the party who made the
offer for each expert witness whose services were reasonably necessary to
prepare for and conduct the trial of the case.

(2) Any applicable interest on the judgment for the period from the date of
service of the offer to the date of entry of the judgment.

(3) Reasonable attorney’s fees incurred by the party who made the offer
for the period from the date of service of the ofger to the date of entry of
the judgment, If the attorney of the party who made the offer is collecting
a contingent fee, the amount of any attorney’s fees awarded to the party
pursuant to this subparagraph must be deducted from that contingent
fee. [Emphasis Added]

Since the Plaintiff has been successful, and NRS 17.115 allows for costs, Plaintiff is entitled to
include “reasonable attorneys fees” as costs in this case.

E. PLAINTIFF ACTED REASONABLY AND NECESSARILY.

In determining when and how to exercise discretion in awarding attorneys fees and costs,
the Court should consider that the plaintiff acted reasonably to not only try to compromise this
case at every turn, to prevent this case from having to be duplicated. This is evidenced by
communications between counsel throughout the litigation. See Premsrirut Affidavit, paral2.

Attorney James Adams, Esq., a partner of Adams Law Group, LTD., spent approximately

97.3 hours on this matter to date, reviewing pleadings, conducting legal research, preparation and

15
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1 || filing of pleadings, attending hearings, conferences with client, conferences with opposing
» || counsel, preparation of the Orders and comment and review from Defendant’s counsel,
3 || preparation and service of the Offer of Judgment.
4 Attorneys Puoy Premsrirut, Esq., a partner in the Brown Brown and Premsrirut Firm,
5 || spent approximately 22.5 hours on this matter to date, reviewing pleadings, conducting legal
6 || research, preparation and filing of pleadings, attending hearings, conferences with client,
7 || conferences with opposing counsel, preparation of the Orders and comment and review from
g || Defendant’s counsel, preparation and service of the Offer of Judgment, and an addition 1-2 hours
g || preparing this Motion for Fees and Costs. (See Premsrirut Affidavit, para 11-20). 5 .hours of
10 || paralegal support was required through efforts of Brandon Dalby. d.
11 Counsel has attached substantially redacted client fees listing for review. However, at the
12 || request of the court, (See Exhibits 1 & 2), however, counsel may can submit complete legal
13 || invoices for review “in camera” if redactions prove limiting to its review.
14
15 ATTORNEYS FEES
16 || James R. Adams, Esq. Rate $$365/ hr X 97.3 hours $35,514.50
17 || Assly Sayyar, Esq, Rate $365 / hr (April - June 2011 services provided only)
18 X 5.5 hours $2,007.50
19 || Puoy K. Premsrirut, Esq.  Rate $350 / hr (Dec. 2011 forward)
20 X 22.5hours $7,875.00
1 {| Brandon Dalby (paralegal)  Rate $90 Shours $450
o) TOTAL: $45,847.00
23
24 Cost being sought are included pursuant to the memorandum of costs and disbursements
25 || and total $3,353.00.
26 I 77/
27 |
28 ||
16
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CONCLUSION
Based on the foregoing, Plaintiff IKON HOLDINGS, LLC respectfully requests this

Court to award attorneys’ fees in the amount of $45,847.00 and costs in the amount of $ 3,353.00

for a total amount of $49,200.00.

DATED this 2™ day of May, 2013.

BROWN BROWN & PREMSRIRUT

BY:_/s/ Puoy Premsrirut

17

PUOY K. PREMSRIRUT, ESQ.
520 S. Fourth St., Second Floor
Las Vegas, Nevada 89101

(702) 384-5563

(702)-385-1752 Fax
ppremsrirut@@brownlawlyv.com

JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
ADAMS LAW GROUP, LTD.
8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintiff
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1 CERTIFICATE OF MAILING
2 I HEREBY CERTIFY that on the 2™ day of May, 2013, I mailed a true and correct copy
3 || of the foregoing MOTION FOR ATTORNEY FEES AND COSTS in an envelope, postage fully
4 || paid, addressed as follows:
5 . .
Patrick J. Reilly, Esq.
6 HOLLAND & HAR
9555 Hillwood Drive, 2™ Floor
7 Las Vegas, NV 89134
g Eric Hinckley, Esq.
ALVERSON,TAYLOR, MORTENSEN & SANDERS
9 7401 W. Charleston Blvd.
Las Vegas, NV 89117
10
11
/s/ Brandon Dalby
12 An Employee of Adams Law Group
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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KON Holdings
Konne!l Psterson

A

Closing date: April 26, 2013

Matter ID: 2142-001
Opened: 10/22/2010
Status: Open

YTD Billed
YTD Bitled

Fees:
Disb:

YTD Receipts:

Managing AS
Paralegal TM
Originating JRA

Billing TLB

Responsible JRA

Konnel Peterson IKON Holdings v Horizon at Seven Hills HOAMNevada Association Services, Inc.
ADR 11-40 A-11-847850-B. Dept 13

Fees
916/2011
102912011
11/4/2011

11/6/2011
12072011

1211212011
121772011
17142012

20772012
21612012

21142012

109541

110743
110939

110858
1116837

111715
111830
112131

112743
12779

112819

JRA

JRA

JRA

JRA

JRA

JRA

JRA

JRA
JRA

JRA

Complete: draﬂing district court complaint and
repare motion for summary
judgment on declaratory relief

Draft 3 day nofice of intent to take default and
draft removal to business court

Continue to draft motion for simmary
judgment

Conclude drafﬁng MSJ of Declaratory Relief
Review pleadings and draft Reply and
Opposition

Prepare for and attend hearing on motion for
summary judgment '

Review briefs and draft order to motion for
summary judgment

Review, revise and supplement molion for
summary judgment on breach of CC&RS and
NRS 116

Compose nm

Conduct early case conference with ErlC
Hinckley and draft Initial Disclesures and Joint
Case Conference Report

Emails to Mg s
mation and gt earing. draft

stipulation i continue

Hours Rate
6.8000 365.00
0:5000 365.00
4.8000 365.00

4.2500 365.00
9.2000 365.00

6.25C0 365.00
2.5000 365.00
2.1000 365.00

1.2500 365.00
2.7500-365.00

0.3500 365.00

0.00
0.00
0.00

Amount
2,482.00

182.50

1,752.00

1,551.25
5,358.00

2,281.25

912,50

766.50

456.25
1,003.75

127.75
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2/2312012

2/28(2012
2/28/2012
3/512012

3/9/2012

311272012
3{30/2012
511712012

6/11/2012

6!1'7;7;!#012
74212012
9/19/2012
10/15/2012
11/5/2012
11/8/2012

171472013

111812043

21612013

3112/2013

112893

112917

112926

113080

113141

113158
113394
1141438

114473

114722
114813
115898
116302
118598
116657

117411

117538

117957

118189

JRA
JRA
JRA
JRA
JRA
JRA
JRA
JRA

JRA

A
JRA
JRA
JRA
JRA
e

JRA

JRA

JRA

JRA

2142-001 / IKON Holdings v
Konnel Peterson KON Holdings.v Horizon at- Seven Hills HOA/Nevada

Review Opposition and Counter Motian to MSJ
and begin drafting reply and opposition
212712 - Review, revise and supplement
opposition to motion for reconsiderat:on

Research and draft reply and opposition to
motion for summary judgment

Teleihone = ]

Review minute crder and draft order denying
motion for reconsideration. Ermail to counsel.

Prepare for and aftend hearing on Motion and
Counter Motion for Summary Judgment

Research, craft and file motion for summary
judgment on declaratory rslief

Review, revise and supplement reply to
opposition to MSJ on declaratory ralfief
REview all briefs.and arguments and CC&R
provisions. Prepare for and attend hearing on
motion and counter motion for summary
judgment - .

Review, revis¢ and supplement’ Oppcsmon {0
Motion for Reconsideration .
Review pleadings and the tourt's ruling. Draft
order granting motion for summary judgment.
Email to Puoy and Telephone call with Puoy.

Review file and dreft i iEG—_——

Draft subpoenas for Davig Stone and PMK
NAS

Meeting with client and co-counsel. prepare
for and attend deposition of PMK 1kan
Review case Heumuassyninr

pM'Emaﬂ to Pat and'Eric. *

Telephone call with Enc-."
Review spreadshent and compgse emalil to
client. (left n‘essage) with client regarding
same .

Review spreadsheets and orders and draft and
send email to Eric regarding payment: draft
motion for summary Judgment and affidavit.

Meet wit”prep are for and.attend.

calendar call

Review exhibits, pleadings, motions and

44500

5.2500

6.7500

0.2500

0.4000

2.2000

3:6500

2.5000

2.7500

5.0000

2.2500

4.2000
0.5000

3.0000
0.7500

0.5000

3.9000

1.0000

2.2000

385.00
365.00
366.00
365.00
365.00
385.00
365.00
365.00

365.00

365.00
365.00
365.00
365.00
365.00
365.00

365.00

-365.00

365.00

Page: 2

1,624.25
1,916.25
2,483.75
9125
146.00
803.00
1.332.25
912.5Q

1,005.75

132556
821.25
438.00
182.50

1,095.00
271375

182.50

1,423:50

365.00

203.00°
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425/2013 118571

James R. Adams

Expenses

9/25/2011 109988

9/30/2011 110222
10/14/2011 110554

10/14/2011 110;548
10/14/2011 110579
1130/2011 111392
11730/2011 411414
‘i1/30/201‘é 111413
11712012 112646

1/18/2012 113062

1/19/2012 113085

112072012 113088

3772012 113208

3/7/2012 113209

2142-001 / KON Holdings
Kannel Peterson IKON Holdings v Horizon at Seven Hills HOA/Nevada

existing court orders. attend frial.

JRA Review, revise and supplement motion for

attorney's fees

Rate Summary

91.7500hours at § 365.00/Mhr

Total hours: 91.75

Check issued to Southem Nevada Process
Service - Iny #46778-9/15/11

Monthly administrative expense

Check issued to American Express -
EFILING 9/8/11

" Check issued to American Express -

EFLING 9/6/11

Check issucd fo American Express -
EFILINGS/23/11

Check issued to American Express -
EFiling Fee 11/3/11

Check issued to American Express EFiling
Fee 11/811

Check issued to American Express EFiling
Fee 11/7/11 ' -

Check issued to American Express -
EFiling ) A

Check issued to. Amaerican Express -
EFiling : o

Check issued to American Express -
EFiling

Checkiissued to American Expreéss - efiling
(heck issued fo American Ex‘presé -
EFiling Fee

Check issued to American Express-
EFiling Fee

2.5000 365.00

Sub-total Fees:

33,488.75

33,488.75

Units Price
1.0000 45.0000

1.0000 1C7.4400
1.0060  3.5000

1.0000 281 6000
1.0000  3.5000
100001,301.3000
1.00C0  3.5000
1,000 209,500
1.0000  3.5000
1.0000 213.0000
1.0000 3500

1.0000 3.5000
1.0000 3.5000

1.0000  3.5000

Page: 3 g.

912.80

33,488.75

Amount:
45.C00

107.44

D

231,60
3.50
1.301.30
3.50
209.50
3.50

213.00
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318/2012

3/18/2012

4/12/2012

4/12/2012

4{14/2012

411412012

51742012

113258

113249

113576

113581

113654

113649

114421

5/19/2012 114170

6/26/2012 115033

6/26/2012 115027

5/26/2012 115017

8/12/2012 115386

8/12/2012 115394

9/30/2012 116054

10/2/2012 116117

10/18/2012 116365

11/5/2012 176613

1/24/2013 117602

2142-001 / IKON Holdings .
Konnel Peterson IKON Holdings v Horizon at Seven Hills HOA/Nevada

Check issued to Xpedient Ruriner Service,
Inc. - EFiling Fee 2/17/12

Check issued to Xpedient Runner Service,
Ing. - EFiling Fee 2/23/12

Check issued to Xpedient Runner Service,
Inc, - EFiling 2/23/12

Check issued to Xpedient Runner Service,
Inc.- Efiling 3/12/12

Check issued to American Express - Four
EFiling Fees

Check issued te Ametican Express -
EFiling Fee 2/23/12

Check issued to Xpecient Runner Service,
Inc. - EFiling Fee

Check issued to American Express -
EFILING:FEES

Check issued to American Express
EFILING ’

Check issued to American Express
EFILING : :

Check Issued to American Express
EFILING '

Check issued tc Xpedient Runner Service,
Inc. - Efiling 7/11/12

Check issued to Xpedient Runner Servica,
inc, - Efiling 7/23/12

Check issued to American Express -
EFiling 7/12 & 8/12

Check.issued to American Express
EFILING

Check issued o Nevada Association
Services, Inc - Witness Fee 2142-0C1

Check issued tc Southern Nevada Process
Service - Inv#51321 10f23/12

Check issued to Alverson, Taylor,
Mortensen & Sanders - HOA
Assessments/Costs

Page: 4

10000 30000 3.co
10000 3000 3.00
10000 30000 3.00
10000 30000 3.00
10000 140000 1400
16000 35000 3.50
10000 30000 3.000
1.0000 209.5000 209.50
gieney] 35000 3.50
10000 3500 3.50
10000 3500 3.0
10000 3000 3.00
10000 3000 3.00
10000 100000 10.00
10000 350 3.50
10000 280000 28.00
10000 450000 45.00
1.00001,140.QO0C 1,140.:00
"Suh-total Expenses: 3670.84
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2142-001 / IKON Holdings

Payments
1012712011 Payment
1125/2013 Payment
TrustAccount
42672013
Account Status

Fees Dish
Current AR Balance 0.00 0.00
+-Unbilled Fees/Disk 3591275 3,634.25
Balance if billed'in full  35,912.75 3,634.25

Konnel Peterson IKON Holdings v Horizon at Seven Hills HOA/Nevada

Konnel Peterson ck#9076 628.82
kon Hokbngs LL.C ck#1179 1,140.00
1,768.82

Beginning Balance: 0.60

0.00

Ending Balance: 0.00

Total Current Billing:

Total . Pravious Balance Due:
0.00
39,547.00

39,547.00

Tota! Payments:

| otal Now Lue:

Page: §

37,159.59
3016.23
1,768.82
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KON Holdings

Konnel Peterson

209 S Stephanie B123
Henderson NV 89012

Adams Law Group, Ltd.

8330 W Sahara Ave Ste 290
Las Vegas, NV 89117

(702)838-7200

Statement as of April 30, 2011
Staiement No. 24082

2142-001: Konnel Paterson IKON Holdings v Nevada Association Services, Inc.

Professional Fees

4/2612011
4/29/2011
4/2912011
4/29/2011
412812011

Costs

Disbursements
411412011

Hours Rate Amount
AS  Draft 16.1 disclosures 1.3C 365.00 474.50
AS  Draftinterogatories 080 365.00 292.00
AS - Draftrequests for admissions G 0.60 385.00 218.00
AS  Draft requests forproducton of documents 060 365.00 219.00
AS  Edit and finalize all discovery. 040 365.00 146,00
) Sub-fota] Fees: 4.350.50
Rate Summary

Assly Sayyar 3,70 hours at $ 365.00/Mr 1,350.50
Monthly adrrinistrative expense ‘ . 18.50
Sub-total Costs! 18.50
GCheck issued to Arbitration & Mediatiori Salufions, Inc. - 350.00

Arbitrator Fees . ’

Sub-total Disbursements: 350.00
Previous Balance Due Before Payments: 1,601.48
Payments / Credits: 0.0C
_Pravious Balance Due After Payments: 1,501.48
‘ Interest: 0.00
Totai Current Billing: 1,719.00
Total Now Due: 3,22048
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Adams Law Group, Ltd. , l

8330 W Sahara Ave Ste 280
Las Vegas, NV 89117

(702)838-7200

Statement as of May 31, 2011
Statement No. 24189

IKON Heldings
Konnel Peterson

208 S Stephanie B123
Henderson NV 88012

2142-001; Konnel Petersan IKON Holdings v Nevada Asscciation Services, Inc.

Professional Fees

Hours  Rate Amount
5/2/2011 AS Review cass file and public records of assessor and 1.00° 365.00 365.00
racorder. Draft chronolegy of facts for submission to
arbitrator, Draft emait to arbitrator and oppasing counset
regarding providing them a copy of the same
51142011 AS Draft change of address notice 0.20. 365.00 73.00
51172011 AS Draft PMK deposition notice for Association. 0.230 365.00 108.50
Sub-total Fees: 547.50
Rate Summafy
Assly Sayyar .50 hours'at § 365.00/hr 547.50
Total hours: 1.50
Costs
Monthly administrative expense 7.50
Sub-total Costs; ~ 7.50
Dishursements
51612011 Check issued to Xpedient Runner 3ervice, Inc. - Rush 32.00
Delivery
Sub-tota] Disbursements: — —— 3Z.00
Payments
5/16/2011 Payment K Peterson ck#5111 350.00

Sub-total Payments: —"35000
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Adams Law Group, Lid.

Page: 2

Previous Balance Due Before Paymerts: 3,220.48
Payments / Credits: 350.00

Previous Balance Due After Payments: 2,870.48
Interest: 0.60

Total Current Billing: 587.00

Total Now Due: 3,457.48
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Adams Law Group, Ltd.

8330'W Sahara Ave Ste-290
tas Vegas, NV 88117

(702)838-7200

Statement as cf June 28, 2011
Statement No, 24254

KON Holdings
Konrel Peterson

208 S Stephanie B123
Henderson NV 88012

2142-001; Konnel Peterson IKON Holdings v Nevada Associyation Services, Inc.

Professional Fees Hours Rate Amourt
616/2011 AS Raview case status and upcoming deadlines with JRA to a10 600 36.50
prepare for arbitration.
Slp-total Fees: 36.50
Rate Summary
‘Assly Bayyar 0:10 hours at § 365.00/r 36.50
Costs
Monthly administrative expense 0.50
' Sub-total Costs: 0.50
Dishursements
5r11/2011 Check issued to Xpedient Runner Service, inc. - Rush 8.00
Delivery
B/712011 : Check issued to Litigation Services - #879909 15C.00
Appearance Fee 5/31/11
Sub-total Disbursements: 158.00
Payments
6/59/2011 Payment Konnel Peterson cki#s120 836.25

Sub-totat Payments: 836.25
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Adams Law Group, Ltd.

Page: 2

Previous Balance Due Befcre Payments: 3,457 48
Payments / Credits: 836.25

Previous Balance Due After Fayments: 2:82%.23
interest. 0.00

Total Current Billing: 195.00

Total Now Due: 2,816.23
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Goodman Brown & Premsrirut

520 S. Fourth Street
Second Floor
Las Vegas, NV 89101

Ph:702-384-5563 Fax:702-385-1752

Attention:

RE:

DATE

Dec-12-11

Dec-16-11

Dec-19-11

Jan-09-12
Feb-07-12
Feb-10-12

Feb-23-12

‘ Feb-26-12

Ikon v. Horizon at Seven Hills

DESCRIPTION

preparation and attendance at MSJ for
declaratory relief; notes re: same

receipt and review AUNNIRIRIENINNE -

review proposed draft Order and revise

review draft Order andsigeiliimiooNtRaes

review BUsiness COurt ORder in
preparation for 16.1; revicw NRCP 56(c)

receipt and review association of Pat Reilly;
draft revised ECC notice; draft Offer of
Judgment

review Pakinilisisiigsive ; correspondence re:

Collection Agencies; receipt and began review
of Motion for Clarification

review Motion and comparé with prior
Horizon pleadings; outline identifcal
arguments; review jiibussliiihesiil

began draft Opposition to Motion for
Reconsideration | Clarification

0.60

1.00

1.00

1.30

1.50

3.00

File #:
Inv #:

HOURS AMOUNT

1,225.00

105.00

175.00

210.00

350.00

350.00

455.00

525.00

1,050.00

April 26, 2013

7212-027
10988

LAWYER

PKP

PKP

PKP

PKP

PKP

PKP

PKP

PKP

PKP
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Invoice #: 10988 Page 2

Feb-27-12 contue draft Opposition; draft final revisions to
Opposition and address issues re " SN,
ﬂ-with James Adams;

Mar-12-12 prepare Order denying motion for clarification;
attend motion on summary judgment re: cc&rs
and countermotion;

Jun-11-12 receipt and began review

Nov-05-12 preparation and meeting vwinkasiieeiaos.
mattend dep051t10n o

5 CHGRNNEE ; reveiw NRS

Feb-13-13 draft and review pre-trial disclosures;

Feb-19-13 drafi Pre-Trial Disclosures and Pre-Trial
Memorandum

Mar-12-13 preparation and attendance at Trial; confs re:
exhibits and

Mar-25-13 drafll Mgy Atiormey Fees
Totals

DISBURSEMENTS

Jan-30-12 District Court Filing Fee - NECC

Feb-08-12 District Court Filing Fee - ANOT of ECC

Feb-10-12 In-house photocopies/ labor @ $0.25/pg
Totals
Total Fee & Disbursements
Balance Now Due

TAX ID Number 71-0937899

2.60

1.00

1.50

2.00

1.50

27.00

April 26,2013
910.00 PKP
350.00 PKP
525.00 PKP
700.00 PKP
350.00 PKP
315.00 BD
420.00 PKP
135.00 BD

$8.150.00
3.50
3.50
26.00
$33.00
$8,183.00
$8,183.00
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