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Date
5/14/1992
4/3/2007

12/8/2008
10/1/2009
6/25/2010
12/1/2010

12/1/2010

3/21/2011

4/14/2011

6/3/2011

9/17/2012

9/25/2012

12/12/2012

3/26/2013
4/10/2013

CHRONOLOGICAL INDEX

Document Description

Nevada Administrative Code 232.040
Minutes of Assembly meeting where
Stone testified

Amendment to UCIOA 2008

Nevada Revised Statutes 116.623
Petition for Advisory Opinion

Ex Parte Application for Temporary
Restaining Order - RMI Management v.
State of Nevada

Fannie Mae Selling Guide

Interim Award Re: Order Granting in Part
and Denying in Part Motion for Summary
Judgment ADR 10-87

Community Collateral Damage: A
Question of Priorities by Andrea Boyack
Order - Wingbrook Capital LLC v.
Peppertree Homeowners Association
Order - Peccole Ranch Community
Association v. Elsinore LLC

Order - Prem Deferred Trust v. Aliante
Master Association

Advisory Opinion 13-01 Nevada Real
Estate Division

Order - U.S. Bank NA v. Linda A. Perry
Order - New York Community Bank v.

Shadow Wood Homeowners' Association

Vol.

p— ke

Page Nos.
0001-0002
0003-0029

0030-0047
0048-0049
0050-0069
0070-0088

0089-0111

0112-0116

0117-0204

0205-0210

0211-0217

0218-0224

0225-0245

0246-0253
0254-0262
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5/31/2013 Order - First 100 LLC v. Ronald Burns, 2 0263-0283
et.al.

5/31/2013 Order - Metroplex Realty v. Black Hawk 2 0284-0288
Homeowners Association

6/6/2013 Order - Las Vegas Motor Coach Owners 2 0289-0298
Association v. American Underwriters
Life Insurance Co

7/22/2013 Order - Peter McAllester v. Silver State 2 0299-0304
Condo Owners Association

9/13/2013 Order - Paradise Harbor Place Trust v. 2 0305-0312
Selene Finance LP

9/13/2013 Order - SFR v. National City Mortgage 0313-0318

9/25/2013 Order - SFR v. DHI 0319-0324

10/1/2013 Connecticut General Statute Annotated 0325-0327
47-258

10/4/2013 Order - Premier One Holdings Inc v. Bank 0328-0332
of America NA

10/17/2013  Order - Canyon Willow Trop Owners 0333-0339
Association v. Metroplex Realty

10/17/2013  Order - SFR v. BAC Home Loans 0340-0345

10/18/2013  MSJ - State of Nevada v. Account 0346-0476
Recovery Solutions LL.C

10/22/2013  Order - Premier One Holdings Inc v. 0477-0485
Wells Fargo Bank

11/26/2013  Order - Stone Hollow Avenue Trust v. 0486-0489
Great Seneca Financial Corp

12/23/2013  Order - Curtis Eddie v. Amy Kaffka 0490-0495

2/14/2014 Attorney General - Opinion on Common 0496-0499

Interest Communites
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Date
12/12/2012

12/8/2008

2/14/2014

4/14/2011

10/1/2013

12/1/2010

12/1/2010

4/3/2007

5/14/1992
10/1/2009
3/21/2011

10/17/2013

12/23/2013
5/31/2013

ALPHABETICAL INDEX

Document Description

Advisory Opinion 13-01 Nevada Real
Estate Division

Amendment to Uniform Common Interest
Ownership Act 2008

Attorney General - Opinion on Common
Interest Communites

Community Collateral Damage: A
Question of Priorities by Andrea Boyack

Connecticut General Statute Annotated 47-
258

Ex Parte Application for Temporary
Restaining Order - RMI Management v.
State of Nevada

Fannie Mae Selling Guide

Minutes of Assembly meeting where Stone
testified

Nevada Administrative Code 232.040
Nevada Revised Statutes 116.623

Order - ADR 10-87 Order Granting in Part
and Denying in Part Motion for Summary
Judgment

Order - Canyon Willow Trop Owners
Association v. Metroplex Realty

Order - Curtis Eddie v. Amy Kaffka

Order - First 100 LLC v. Ronald Burns,
ct.al.

Vol.

Page Nos.
0155-0175

0003-0020

0496-0499

0047-0134

0243-0245

0023-0041

0089-0111

0003-0029

0001-0002
0021-0022
0042-0046

0251-0257

0490-0495
0193-0213
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6/6/2013

5/31/2013

4/10/2013

9/13/2013

9/17/2012

7/22/2013

9/25/2012

10/4/2013

10/22/2013

9/13/2013
9/25/2013
10/17/2013
11/26/2013

3/26/2013
6/3/2011

10/18/2013

Order - Las Vegas Motor Coach Owners
Association v. American Underwriters Life
Insurance Co

Order - Metroplex Realty v. Black Hawk
Homeowners Association

Order - New York Community Bank v.
Shadow Wood Homeowners' Association

Order - Paradise Harbor Place Trust v.
Selene Finance LP

Order - Peccole Ranch Community
Association v. Elsinore LLC

Order - Peter McAllester v. Silver State
Condo Owners Association

Order - Prem Deferred Trust v. Aliante
Master Association

Order - Premier One Holdings Inc v. Bank
of America NA

Order - Premier One Holdings Inc v. Wells
Fargo Bank

Order - SFR v. National City Mortgage
Order - SFR v. DHI
Order - SFR v. BAC Home Loans

Order - Stone Hollow Avenue Trust v.
Great Seneca Financial Corp

Order - U.S. Bank NA v Linda A. Perry

Order - Wingbrook Capital LLC v.
Peppertree Homeowners Association

State of Nevada v. Account Recovery
Solutions LLC

[\O R (O O T

0219-0228

0214-0218

0184-0192

0235-0242

0141-0147

0229-0234

0148-0154

0246-0250

0389-0397

0313-0318
0319-0324
0340-0345
9/25/2013

0176-0183
0135-0140

0258-0388
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DATED this 24th day of February, 2014.

ADAMS LAW GROUP, LTD.

_/s/ James Adams

JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117
Attorneys for Respondent
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ORDR A Sl

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

PEE

}}II.; nﬁggNK NATIONAL ASSOCIATION, CASE NO.- A-12-666569-C

V.
DEPARTMENT 27

LINDA A PERRY; and TERRACINA
TERRASOL HOMEOWNERS
ASSOCIATION, Defendants

DECISION AND ORDER

Plaintiff U.S. Bank National Association (hereinafter “Plaintiff” or “US Bank™),
filed iis Verified Complaint for Judicial Foreclosure and Deficiency Judgment of Deed of
Trust on August 9, 2012. Defendant Terracina Terrasol Homeowners Association
(hereinafter “TTHOA™) filed an Answer to Plaintiff's Verified Complaint on September
7, 2012. The Default of Defendant Linda Perry (hereinafier ‘“Perry™) was entered
December 10, 2012.

Plaintiff filed a Motion for Sunmmary Judgment on February 3, 2013, TTHOA
filed a Limited Opposition and Countermotion for Summary Judgment to Enforce Super
Priority Lien Pursuant to NRS 116.3116 on February 27, 2013. Plaintiff filed a Reply in
support of iis Motion for Swomary Fudgment and Opposition o TTHOA’s
Countermotion for Summary Judgment on March 4, 2013. TTHOA filed a Reply in

Support of its Countermotion on March 8, 2013, The Court heard oral argument on the
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matfers March 14, 2013 and took the pending Motions under advisement. The Courf now
issues its Decision and Order as follows:

COURT FINDS after review that, in contrast to Plaintiff’s request for absolute
priority with respect to US Bank’s first mostgage security interest, the basis for TTHOA’s
Limited Opposition is simply a request that TTHOA’s super priority len be accounted
for in the Order and Judgment herein. In consideration of the super priority lien amount
due TTHOA, the Court must defermine whether or not the super priority lien, statutorily
granted to the homeowners® association, includes not only the assessment amounts but
also late fees, inferest, collection fees and costs, and attorney’s fees, as TTHOA posifs.

Defendant argucs that atforney’s fees, late fees, interest, and collection fees are

calculated on top of the 9-month assessment amount which resulis in the following:

Assessments = $62/month * 9 monihs = $ 558.00
Late Fees = $10/month * 9 months = $ 90.00
Interest = 5.25% * $648 (3558 + $90) o= $ 3402
Colleciion Fees & Costs = $ 51580
Attormney Fees = $3.370.50
SUPER PRIORITY LIEN TOTAL = $4,572.32

Plaintiff’s Reply in Support of its Motion for Summary Judgment acknowledges a
swper priority lien in favor of the Defendant TTHOA for $558.00 onty.

COURT FURTHER FINDS after review NRS 116 governs common-interest
ownership commuaities, and NRS 116.3116 ef seq. govems the rights of a homeowners’
association to its lien interests. Specifically, NRS 116.3116 states that

The association has a lien on a unit for...any assessment levied against

that unit or any fines imposed against the unil’s owner front the time the

construction  penalty, assessment or fine becomes due. Unless the

declaration otherwise provides, any penalties, fees, charges, late charges,

fines and interest charged pursuant to paragraphs (§) to (n), inclusive, of

subsection 1 of NRS 116.3102 are enforceable as assessments under this

section...

NEV. REv. STAT. 1163116 (1) (emphasis added).
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Furthier, the statute provides

[a} lien umder this [NRS 116.3116] is ptier to all other liens and
encumbrances on a unit except...[lliens and encumbrances recorded
before the recordation of the declaration and, in a cooperative, liens and
encumbrances which the association creates, assumes or takes subject
to...[a] first security interest on the wnit recorded before the date on which
the assessment sought to be enforced became delinguent or, in a
cooperative, the first security interest encumbering only the umit’s owner’s
interest and perfected before the date on which the assessment sought to
be enforced became delinguent. ..

The lien is also prior to all security interests described in paragraph (b) to

the extent of any charges incurred by the association on a unit pursnant to

NRS 116310312 and fo the extent of the assessments for common

expenses based on the periodic budget adopted by the association pursuant

to NRS 1163115 which would have become due in the absence of

acceleration during the 9 months immediately preceding institution of an

action to enforce the lien. ..
NEV. REV. STAT. 116.3116 (2) (emphasis added).

COURT FURTHER FINDS after review TTHOA argues that NRS 116.3116
(7}, in conjunction with Defendani’s interpretation of NRS 116.3116 {2), entitles TTHOA
fo attorney’s fees in addition o the nine (9)-month assessment calculation. While this
Court acknowledges that NRS 116.3116 {7) provides that “[a] judgment or decree in any
action bronght under this section must include costs and reasonable attorney’s fees for the
prevailing party,” attorney’s fees are nor included within the super priority lien amount.
NEV. REV. STAT. 116.3116 (7).

COURT FURTHER FINDS after review that “where a statue is clear on its face,

a comt may not go beyond the language of the statufe in determining the legislature’s

infent.” Diaz v. Eighth Judicial Dist, Court ex rel. County of Clark, 116 Nev. 88, 94-95,

993 P.2d 50, 55 (2000).
Here, the plain meaning of the language of NRS 116.3116 (2) reads “fo the extent
of...assessments...which would have become due...during the 9 months immediately

preceding institution of an action...” NEV. REv. STAT. 116.3116 (2) (emphasis added).
3
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The language uvsed, “to the extent of,” is not reasonably susceptible to more than one
meaning beyond the placement of a ceiling, a limit, or an arsount which is not to be
exceeded.

Although the Nevada Supreme Court has not yet addressed the instant 1ssue, there
exists a 1iﬂmry of persuasive authority which support the conclusion that the super
priority lien, including fees, interest, and the like are not to exceed an amount equal to
nine (9) months of HOA assessments. The first opinion is found in the State of Nevada,
Depariment of Business and Indostry, Real Estate Division’s (“NRED”) December 12,
2012 Advisory Opinion {Adv. Op. 13-01, Issued Dec. 12, 2012) (hereinafter “Decision
13-01). Although the Court acknowledges the non-binding nature of the Advisory
Opinion, Decision 13-01 is directly on point and is, therefore, highly persuasive.

NRED Decision 13-01 asks the question, “Pursuant to NRS 116.3116, may the

portion of the association’s...super priority lien...contain “costs of collecting™ defined by

NRS 116.3103137” Decision 13-01, at pg. 1. NRED answered this question in the
negafive, Id. NRED Decision 13-01 further considers, “Pusuant to NRS 116.3116, may
the sum total of the super priority lien ever exceed 9 times the monthly assessment
amount for common expenses...plus charges incured.. .pursuant to NRS 116.310312?”
Id. Again, NRED answered in the negative: “The super priority lien is limited to: (1} 9
mornths of assessments; and (2) charges allowed by NRS 116.310312. The super priority
lien...may not exceed 9 months of assessments as reflected in the association’s budget,
and it may not include penaliies, fees, late charges, fines, or interest.” Id. at 2 (emphasis
added). NRED expanded in saying “...while the association’s llen may include any

penalties, fees, charges, late charges, fines and interest charped. . _the total amount of

H
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super priority lien attributed to assessments is no more than 9 months of the monthly
assessment reflected in the association®s budget.” Id. at 12 (emphasis in original).

COURT FURTHER FINDS after review that several departments in the Eighth
Judicial District Court (“EJDC™} have addressed this issue, and those departments have
consistently ruled that NRS 116.3116 (2) establishes a statutory cap on the seper priority
lien.

Presiding Civil Judge Elizabeth Gonzalez of the EYDC, Department XI, ruled that
“The words ‘to the extent of> confained in NRS 116.3116 (2} mean ‘no more than,” which
clearly indicates a maximum figare or a cap on the Super Priority Lien which cannot be

exceeded.” Wingbrook Capital, LLC v. Peppertree Homeowners Assoc., Order at 4:3-5

(Case No. A-11-636948-B, filed Jun. 3, 2011) (“Gonzalez Order™). Judge Gonzalez

rufed that

While assessments, penalties, fees, charges, late charges, fines and interest
may be included within the Assessment Cap Figure, in no event can the
total amount of the Assessment Cap Figure exceed an amount equaling 9
times the homeowners' association’s monthly assessment amount o unit
owners for common expenses based on the periodic badget which would
have become due inuediately preceding the association’s institution of an
action to enforce the lien.

Id, at4:13-18.

Judge Mark Denten of the EJDC, Department XIII, similarly ruled

...the Super Priority Lien amount is not without limits and NRS §
116.3116 15 clear that the amount of the Super Priority Lien. ..js limited “to
the extent” of those assessments for common expenses based upon the
association’s adopted periodic budget that would have become due in the
9 month period immediately preceding an association’s institution of an
action... Thus, the phrase contained in NRS § 116.3116 (2) which states,
‘...to the extent of...” means a maximwm figure equaling 9 times the
association’s regular, momnthly (not annwual) assessments. ..

The words “io the extent of contained in NRS § 116.3116 (2) mean ‘ne

more than,” which clearly indicates a maximum figurs or a cap on the
Super Priority I ien which cannot be exceeded. ..
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Thus, while assessments, penaliies, fees, charges, late charges, fines and
interest may be included within the Super Priority Lien, in no event can
the total amount of the Super Priority Lien exceed an amount equaling 9
times the homeowners' association’s regular monthly assessment
amournt...

Tkon Holdings, LLC v. Horizons at Seven Hills Homeowners Assoc., Order at 4:4-5:4

(Case No. A-11-647850-C, filed Jam. 19, 2012) (emphasis added) (hereinafter “Denton
Order”).

Judge Susan Scann of the EJDC, Department XXIX, also issued an Order in the
case of Prem Deferred Trugt v. Aliante Master Assoc., which contained, verbatim, the
language of the Denton Order, supra. Id., Order at 4:4-5:4 (Case No. A-11-651107-B,
filed Sep. 25, 2012) (emphasis added) (hereinafter “Scann Order™).

Jadge Abbi Silver, EYDC, Department XV, issued a similar decision:

The Association’s Super Priority Lien Amount pursuant to NRS 116.3116

may include interest, late fees and costs of collection, but is capped by the

applicable period of common expense assessments, 1.¢., a figure equaling

9 months of common expense assessments based upon the Association’s

periodic budget. The words to the extent of contained in NRS 116.3116(2)

mean no more than, which clearly indicates a maximum figure or a cap on

the Super Priority Lien which cannot be exceeded.

Peccole Ranch Commwmity Assoc. v. Elsinore, LLC, Order Denying in Part and

Graniing in Part Plaintiff's Motion for Partial Summary Judgment, at 5:2-6 {Case No. A-
12-658044-C, fited Sep. 17, 2012) (emphasis added) (hereinafter “Silver Order”).

COURT ORDERS for good cause appearing, and consistent with NRED

| Decision 13-01 and the decisions of the EJDC departments which have considered the

issues before this Court, Plaintiff s Motion for Summary ludgment GRANTED IN PART
and DENIED IN PART. Defendant TTHOA’s Countermotion for Summary Judgmient is

also GRANTED IN PART and DENIED IN PART.

6 RAO2
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Plaintif®s Motion for Summary Judgment shall be GRANTED, but subject to a

[

super priority lien in favor of Defendant TTHOA in the amount of five hundred fifty-
eight dollars and zero cents ($558.00).
Dated: March 20, 2013

Nanean LA [1[

NANCY ALLES
DISTRICT COURT JUDGE
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CERTIFICATE OF SERVICE

I hereby certify that on the date filed, I mailed to the attorneys and in proper
person as follows:

Kristin Scimler-Hintz, Esq. and Christopher Hunter, Esqg.
MCCARTHY & HOLTHUS, LLP

9510 W. Sahara Ave., Suite 110

Las Vegas, NV 89117

Sean Anderson, Esq. and Ryan Hastings, Esq.
LEACH JOHNSON SONG & GRUCHOW
8945 W. Russell Road, #330

Las Vegas, NV 89148

Linda A. Pexry
2550 E. Desert Inn Rd., Ste. 179

1 Las Vegas, NV 89121

A Princes

Karen Lawrence
Judicial Executive Assistant
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FXCL :
GREGG A. HUBLEY (NV Bar #007386) % . g@m —
PITE DUNCAN, LLP i

701 East Bridger Avenue, Suite 700 CLERK OF THE COURT
Las Vegas, NV §9101

Telephone: (702) 991-4628
Facsimile: (702) 685-6342
E-mail: Ghubley{@piteduncan.com

Attorneys for Plaintifff Counterdefendant NEW YORK COMMUNITY BANK

DISTRICT COURT
CLARK COUNTY, NEVADA

NEW YORK COMMUNITY BANK, Case No.: A-12-660328-C

Dept. No.: XV

Plaintiff,
FINDINGS OF FACT, CONCLUSIONS
V. OF LAW, AND ORDER GRANTING

PLAINTIFF’S MOTION FOR

SHADOW WOOD HOMEOWNERS’ SUMMARY JUDGMENT

ASSOCIATION, INC.; GOGO WAY TRUST; :
and DOES 1 through 20, inclusive, Date of Hearing: March 13, 2013
Time of Hearing: 9:00 a.m.

Defendants.

GOGO WAY TRUST,
Counterclaimant,
V.
NEW YORK COMMUNITY BANCORP,
INC.; DOE Individuals I through X; and ROE
Corporations XI through XX,

Counterdefendants.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER GRANTING
PLAINTIFEF’S MOTION FOR SUMMARY JUDGMENT

This matter having come before the Court on March 13,2013, for the hearing on the Motion
for Summary Judgment filed by Plaintff NEW YORK COMMUNITY BANK (hereinafter,
“NYCB’S Motion™), by and through its counsel of record, Gregg A. Hubley, Esq., of PITE

1

FFCL GRANTING PLAINTIFE'S MOTION FOR SUMMARY JUDGMENT  R/AQ254:
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DUNCAN, LLP, on February 8, 2013, and the Motion for Summary Judgment filed by Defendants,
SHADOW WOOD HOMEOWNERS® ASSOCIATION, INC, and GOGO WAY TRUST
(hereinafler, “Defendants’ Motion™), by and through Defendants” counsel of record, ALESSI &
KOENIG, LLC, on February 8, 2013; Plaintiff appearing at the March 13, 2013, hearing through its
counsel, Gregg A. Hubley, Fsq., and Defendants appearing by and through their counsel, Huong
Lam, Esq.; the Court being having reviewed the pleadings filed, the moving papers, and being fuily
advised in the premises, and with good cause appearing therefor, hereby GRANTS Plaintiff’s Motion
for Summary Judgment, and DENIES Defendants” Motion for Summary Judgment, based upon the
following Findings of Fact and Conclustons of Law.
I
FINDINGS OF FACT

1. The real property at issue in these proceedings is located at 3923 Gogo Way, #109,
I.as Vegas, Nevada, 89103, Assessor’s Parcel Number 162-18-613-029 (“Subject Property™).

2. Prior to Plaintiff NYCB’s foreclosure sale, the Subject Property was owned by non-
party, Virginia V. Fedel, who had executed a Promissory Note secured by a Deed of Trust, which
was recerded on Aprit 27,2007, in the Official Records of Clark County, Nevada, as Instrument No,
20070427-0004833.

3. Virginia V. Fedel defaulted on the terms of the Promissory Note and Deed of Trust
referenced in Pamg;aph 2, above, by failing to make the payments required. Virginia V. Fedel also
failed to pay the monthly assessments as set forth in the CC&Rs recorded by Defendant SHADOW
WOOD HOMEOWNERS” ASSOCIATION.

4. The beneficial interest in the Deed of Trust executed by Virginia V. Fedel was
assigned to Plaintiff NYCB, and the Assigament was recorded in the Official Records of Clark
County, Nevada, as Instrument No. 20100707-0003641, on July 7, 2010.

3. On June 1, 2010, a Notice of Breach and Default and of Election to Cause Sale of
Real Property Under Deed of Trust (“NYCB NOD”) was recorded on June 1, 2010, in the Official
Records of Clark County, Nevada, as Instrument No, 20100602-0003706. On March 8, 2011, the

Nevada Foreclosure Mediation Program issued a Certificate of Completion authorizing Plaintiff

2 ] _
FECL GRANTING PLAINTIFF’S MOTION FOR SUMMARY IUDGMENT  RAGZDHd
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NYCB to proceed with foreclosure, which was recorded on April 13,2011, in the Official Records
of Clark County, Nevada, as Instrument No. 20110413-0002248.

6. On May 9, 2011, Plaintiff NYCB purchased the Subject Property at a Trustee’s Szale
(“NYCRB’s Foreclosure Sale™) for $45,900.00, and a Trustee’s Deed Upon Sale was recorded i the
Official Records of Clark County, Nevada, as Instrument No. 20110524-0003017 (*"NYCB’s TDUS).

7. The Subject Property is located within a condominium association which has
significant common area expenses, and the Subject Property is governed by SHADOW WOOD
HOMEOWNERS® ASSOCIATION, INC.’s {“Shadow Wood™), Declaration of Covenants,
Conditions and Restrictions for Shadow Wood Condominiums (“CC&Rs”™). Shadow Wood issues
monthly assessments against all units pursuant to the CC&Rs.

8. The monthly assessments relative to the Subject Property had a delinguent balance
since 2008, as, prior to NYCB’s Foreclosure Sale, Virgina V. Fedel failed fo pay all of the mdnthly
assessments.

9. Although the monthly assessments were delinguent, Shadow Woed and/or its agents
had accepted partial payments from Virgina V. Fedel, and did not hold a foreclosure sale to collect
the unpaid/delinquent balance unti} after NYCB’s Foreclosure Sale.

16.  OnJune 29,2011, Shadow Wood and/or its agents exccuted a Notice of Delinguent
Lien (“Notice of Lien™) which was recorded in the Official Records of Clark County, Nevada, on
July 7, 2011, as Instrument No. 20110707-0002436, The Notice of Lien indicated that Shadow
Wood had a lien against the Subject Property in the amount of $8,238.87, consisting of collection
and/or attorney fees, assessments, interest, late fees, service charges, and collection costs.

11, On August‘29, 2011, Shadow Wood and/or its agents executed a Notice of Default
and Election to Sell under Homeowners Association Lien (*HOA NOD”), which was recofded in
the Official Records of Clark County, Nevada, on October 13, 2011, as Instrument No. 20111013~
0001665, The HOA NQOD indicated that the amount due as of August 29, 2011, was $6,608.34,

12, On November 2, 2011, and December 2, 2011, NYCB’s representative contacted
Shadow Wood’s agent, Alessi & Koenig, in writing, requesting a detailed statement identifying the

amount of the lien payoffrequested by Shadow Wood. Shadow Weod’s agent sent aresponse to the

. 3
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payoff demand to another employee of Shadow Wood’s agent, apparently in error, and NYCB did
not receive this response.

13.  NYCB’s representative contacted Ticor Title of Nevada, Inc., the escrow agent for
NYCB’s Foreclosure Sale, on December 12, 2011, requesting assistance with its attempts fo
communicate with Shadow Wood’s agents and obtain a payoff statement. On December 28,2011,
Ticor Title of Nevada, Inc., sent an escrow demand to Shadow Wood’s management compaty, MP
Association Management. On December 28, 2011, Gerald Marks, the owner of MP Association
Management completed, signed and returned the Demand Form to Ticor Title of Nevada, Inc. The
execuied Demand Form stated that the monthly dues on the Subject Property had beenpaid to 11-31-
11, that the next payment was due on 12-1-11, that there was a delinquent amount of $328.94, that
the account had not been sent to a collection agency, and that no liens had been filed against the
Subject Property.

14.  On January 18, 2012, Defendant Shadow Wood and/or its agents execuied a Notice
of Trustee’s Sale (“"HOA NOS™), scheduling the HOA Trustee’s Sale for February 22, 2012, The
HOA NOS was recorded on January 27, 2012, in the Official Records of Clatk County, Nevada, as
Instrument NO. 20120127-0002208. The HOA NOS stated that an unpaid balance existed in the
amount of $8,539.77.

15.  On January 23, 2012, NYCB received a ledger of past due amounts from Shadow
Wood’s agent, Alessi & Koenig, which listed an outstanding balance of $6,445.54, which was good
through February 1, 2012.

16.  OnJanuary 31,2012, NYCB sentacheck to Shadow Wood’s agent, Alessi & Koenig,
in the amount of $6,783.16, as payment for the balance reflected on the January 23, 2012, ledger and
payment of future assessments through April 1, 2012.

17.  Shadow Wood’s agent, Alessi & Koenig, received NYCB’s payment of $6,783.16.
Shadow Wood’s agent, Alessi & Koenig, rejecied the payment of $6,783.16, and advised NYCB on
February §, 2012, that the outstanding balance now totaled $9,017.39.

14
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18.  Atthe time that Shadow Wood recorded and served the Notice of Lien, the regular
monthly assessment applicable to the Subject Property was $168.81 per month. For the period of
nine (9) months preceding the Notice of Lien, nine (9) regular monthly assessments apphicable to the
Subject Property totaled $1,519,29.

19.  On Febrary 22, 2012, Shadow Wood’s agent, Alessi & Koenig, sold the Subject
Property to Defendant Gogo Way Trust at the HOA Trustee Sale for $11,018.39. OnMarch 1,2012,
a Trustee’s Deed Upon Sale was recorded in the Official Records of Clark County, Nevada, as
Instrument No. 20120301-0004775 (*HOA TDUS”).

20.  Shadow Wood’s Notice of Lien and all of its HOA foreclosure efforts in relation to
the Subject Property were based upon the alleged failure of the unit owner to pay the monthly
assessments of the HOA, coupled with the collection costs and attorney’s fees allegedly incwrred in
the foreclosure. Shadow Wood has not claimed that its lien on the Subject Property was related to
nuisance abatement costs incurred by Shadow Wood (NRS 116.310312), and has not claimed that
its foreclosure on the Subject Property related to fines or penalties refaied to a violation that posed
an imminent threat of harm to other umit owners or residents (NRS 116.31 162(4)(a)) or a penaity for
failure to adhere to a construction schedule for the completion of an improvement (NRS
116.31162(H)(b)).

21.  Shadow Wood’s agent, MP Association Management, docurnented the receipt of

$3.442 39 from the HOA Trustee Sale on March 22, 2012, Shadow Wood’s agent, MP Association

Management, documented a “Bad Debt Write Off)” also on March 22, 2012, in the amount of
$3,013.15, bringing the purported HOA dues owed on the Subject Property current.

22, On April 18, 2012, NYCB filed its Verified Complaint for Quiet Title and
Declaratory Relief. On October 5, 2012, pursuant to a Siipulation and Order filed September 17,
2012, NYCB filed its First Amended Complaint for Quiet Title and Declaratory Relief. On October
30, 2012, Defendants filed an Answer to the First Amended Complaint and Defendant Gogo Way

asserted a Counterclaim for Quiet Title and Declaratory Relief against NYCB.

L $168.81 X ¢ months (September, 2010, through May, 20611) = §1,512.29.

5
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23.  Any Findings of Fact which should be construed as Conclusions of Law shall be
deemed as such, and any Conclusions of Law which should be construed as Findings of Fact shall
be deemed as such.

[IR
CONCLUSIONS OF LAW

1. Summary Judgment is appropriate if the “..pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the reoving party is entitled to judgment as a matter of
law.” NRCP 56(c). The determination of materiality depends upon the underlying substantive law,
and includes only those factual issues that could change the ultimate outcome of the case. Wood v.
Safeway, 121 Nev. 724, 730, 121 P.3d 1026 (2005). The Court must consider all properly asserted
facts and evidence in a light most favorable to the nonmoving party, but the nonmoving party musi
show that there is more than just a “metaphysical doubt” as to the operative facts to avoid summmary
judgment, and must, by affidavit or otherwise, set forth specific facts that demonstrate the existence

of genuine issues for trial. Wood v. Safeway, 121 Nev. 724, 732.

2. “['W]hen a senior lienholder forecloses and sclls property to a person other than the
junior lienholder, the junior Henholder is ‘sold-out® and can institute proceedings te coliect the debt

without attempting to fruitlessly proceed against the property.” McDonald. v. D.P. Alexander & Lag

Vegas Boulevard, LLC, 121 Nev. 812, 818, 123 P.3d 748 (2003). Any amount allegedly owed by

Virginia V. Fedel to Shadow Woeod or its agents priof to NYCB’s Foreclosure Salte was sold out,
with the exception of those identified in NRS 116.3116 and NRS 116.310312, and Shadow Wood
or its agents could have instituted proceedings against Virginia V. Fedel to recover the amount(s)
claimed.

3. Shadow Wood cannot foreclose on a lien by sale when that lien is based upon a fine
or penalty for violating the governing documents of the association unless the violation poses an
imminent threat of causing a substantial adverse effect on the health, safety or welfare of the units’
owners or residents, or the penalty is imposed for a failure to adhere to a schedule required pursuant

o NRS 116.310305. NRS 116.31162(4).

G-
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4. Shadow Wood’s lien was entitled to super priority status in this matter only fo the
extent of “.._the assessments for common expenses based on the periodic budget adopted by the
association .... which would have become due in the absence of acceleration during the 9 months
immediately preceding institution of an action to enforce the len[.}” NRS 116.3116(2).

5. Although not precedential, the State of Nevada Department of Business and Industry,
Real Estate Division (“Real Estate Division™) published an Advisory Opinion on December 12,
2012, setting forth that costs of collection cannot properly be included in an HOA’s super-priority
lien, and stating that “...liens for fines and penalties may not be foreclosed unless they satisfy the
requirements of NRS 116.31162(4).” The Real Estate Division further suggests that it is
unreasonable to expect that fines, which generally cannot be used as the basis for foreclosure, survive
a foreclosure of the first security interest.

6. The Nevada Supreme Court has held that “...the responsibility for determining which
fees may be charged, the maximum amount of such fees, and whether they maintain a priority, rests

with the Real Estate Division and the CCICCH.” Dep’t. of Bus. & Indus. v. Nev. Ass’n Servs., Inc.,

128 Nev. Adv.Op. 34, at ¥4 (2012).

7. Plaintiff N'YCB is entitled to summary judgment as a matter of Ia\{v on the declaratory
relief claim and claim for quiet title, quieting title in favor of Plaintiff NYCB and; against Gogo Way
Trust immediately. Pursuant to this Court’s equitable powers, the HOA TDUS recorded March 1,
2012, is hereby immediately set aside, invalidated and rescinded, and the Cowrt declares that
NYCB’s TDUS, recorded on May 9, 2011, is superior to and not subject to any interest held or
claimed by Goge Way Trust.

8. The HOA foreclosure sale {February 22, 2012) was based at least in part upon
collection costs, attorney’s fees, and other fees that predated NYCB’s Foreclosure Sale (May 9,
2011) and had been wiped out. Nine (9) months of regular monthly assessments applicable to the
Subject Property from the time of the Notice of Lien totaled $1,519.29.

8. The undisputed facts demonstrate that Shadow Wood and/or its agents supplied
several lien payoff figures to NYCB that differed significantly. Shadow Wood has conceded by

Affidavit that it or its agents made at least one “mistake™ in providing payoff figures which

-
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overstated the amount of its lien. Shadow Wood’s agent has further admitted that at least one of the
payoff demands was not sent to NYCRB, but was instead mistakenty sent to another employee of
Shadow Wood’s agenf. Shadow Wood’s other agent,. MP Association Management, advised in
writing less than two months before the HOA Trustee Sale that the monthly assessments on the
Subject Property had been paid to the end of November, 2011, the next payment was due on

December 1, 2011, and that the amount in delinquency relative to the Subject Property was only

$328.94.
9. NYCB atiempted in good faith to pay off the lien asserted by Shadow Wood and/or
its agents, sending payment of $6,783.16 on January 31, 2012, after having received a ledger of past

due amounts from Shadow Wood’s agent on January 23, 2012, asserfing an ouistanding batance of
$6,445.54. Shadow Wood and/or its agents rejected the payment and sent it back to NYCB,
NYCB’s efforts to pay off the lien asserted by Shadow Wood and/or its agents were frustrated by
the unreasonable and oppressive actions of Shadow Weod and/or its agents.

10.  Shadow Wood’s agent, MP Association Management, provided documents that
demonstrate that Shadow Wood ultimately received the sum of $3,442.39 from the HOA Trustee
Sale, and wrote off $3,013.15 as a bad debt. NYCB’s payment of $6,783.16 mare than satisfied the
nine (9) months of assessments ($1,519.29) on which Shadow Wood could have legitimately based
a super-pricrity lien, and would have netted Shadow Wood more than it ultimately collected. The
Cowrt believes, based upon the papers and pleadings submitted, as well as oral argument at the
hearing of this matter, that Shadow Wood and/or its agenis were attempting to profit off of the
subject HOA foreclosure by including exorbitant fees and costs that could not be used as the basis
for an HOA foreclosure sale in this matter.

11.  Defendant Gogo Way Trust was not a bona fide purchaser at the subject HOA
foreclosure sale, and is not entitled to the protections of NRS 645F.440.

12, TheHOATDUS recorded by Shadow Wood and/or its agents is not conclusive proof
that Shadow Wood .. satisfied all the foreclosure requirsments,” as Defendants contend.

IE
141
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1.
ORDER

Good cause appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiff’s Motion for
Summary Judgment is GRANTED in its entirety.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that, based upon the
Court’s equitable powers, the HOA Foreclosure Sale of February 22,2012, to Gogo Way Trust was
not legitimate and is set aside, and the HOA TDUS recorded on March 1, 2012, in favor of Gogo
Way Trustisrescinded. NYCB is entitled to immediate possession of the Subject Property, and title
is to be restored to NYCB immediately and shall be ex post facto to February 22, 2012

ITISFURTHER ORDERED, ADJUDGED AND DECREED that Defendant Gogo Way

Trust was not a bona fide purchaset at the March 1, 2012, HOA foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiﬁ‘ is to pay
Shadow Wood the amount that it was rightly due for its super-priority lien nnder NRS 116.3116(2),
based upon the Shadow Wood Notice of Lien, in the total amount of $1,519.29.

IT 1S FURTHER ORDERED, ADJUDGED AND DECREED that Defendants” Motion
for Summary Judgment is DENIED in its entirety.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the trial setting

previously entered m this matter is vacated, and any, pending Motions are dended as moot,

IT 1S SO ORDERED this day of

e | )
"GREGG AJHUBLEY (NV Bar #007386)
Attorneys ot | Plaintifff Counterdefendant NEW
YORK COMMUNITY BANK
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DISTRICT COURT

CLARK COUNTY, NEVADA

FIRST 160, LLC,

Plaintiff, CASE NO.: A677693

DEPARTMENT NO. XX

V.
ORDER DENYING

‘DEFENDANT'S MOTION
TO DISMISS

RONALD BURNS, et al.,
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This matter having come on for hearing on the 8™ day of May, 2013; Luis A.
Ayon, Esy., and Margaret E. Schmidt, Esq., appearing for and on behalf of Plaintiff,
Chelsea A, Crowton, Esq., appearing for and on behalf of Defendant, U.S. Bank; Karl
L. Nielson, Esq., appearing for and on behalf of Defendant, Ronald Burns; Gregory L.
Wilde, Esq., appearing for and on behalf of Defendant, National Default Servicing
Corporation; and the Court having hearing arguments of counsel, and being fully
advised in the premises, finds:

(1Y 'This matter comes before the Court on a Motion by Defendant U.S. Bank
NA to dismiss the Complaint porsuant to Rule 12(b)(5) of the Nevada Rules of Civil
Procedure ("NRCP"},

{2y This dispute arises from foreclosure proceedings conducted against a
residential property located at 30535 Key Largo Drive, Unit #101, Las Vegas, Nevada
89120, identified by APN 162-25-614-153 {"the Subject Property™). The Subject

RAOQZ
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Property is located within a common-interest community governed by a homeowners'
association as defined in NRS Chapter 116, known as the Canyon Willows Owners
Association (I1OA). The prior owners of the property (who are not parties to this
aclion) fziled to pay all monthly assessments due under the operating documents of the
common-interest community. In response, the HOA asserted a lien against the Subject
Property and initiated foreclosure proceedings pursuant to NRS 116.3116 et seq. which
culminated in a foreclosure sale conducted on February 2, 2013.

(3)  The Plaintiff is First 100 LLC, a Nevada limited-lability corporation,
which alleges that it acquired the Subject Property at the February 2, 2013 public
auction. According to the allegations of the Complaint, the Plaintiff properly recorded
a Deed on February 4, 2013 reflecting its purchase of the Subject Property. However,
two days later, on February 6, 2013, the Subject Property was re-sold by way of
foreclosure and Trustee's Sale initiated by Defendant National Default Servicing
Corporation, who asserted that it was the named trustee under Deed of Trust previously
recorded against the Subject Property on Qctober 30, 2006, as Instrument No.
200610300002548 (and referred to in the pleadings as the "BNC Mortgape Deed of
Trust™). Defendant Robert Burns purchased the Subject Property at the February 6,
2013 Trustee's Sale.

(4)  "The Plaintiff's Complaint asserts three causes of action: (First) Wrongful
Foreelosure against Defendant National Default Scrvicing- Corporation; (Second)
Declaralory Relief/Quiet Title against all Defendants; and (Third) [rgunctive Relief
against Defendant Burns.

(5) z’;\s framed by the partics’ briefing and oral arguments, the issue before the
Court is a straightforward question of law. The Plaintiff contends that the February 2
foreclosure sale conducted pursuant to NRS 116.3116 et seq. and based upon a lien
asserfed by a homeowner's association for unpaid assessments automatically
extinguished, by operation of law, any and all prior encumbrances upon the Subject

Property. Thus, according to the Plaintiff, the subsequent Trustee's Sale conducted on

z
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February 6 was unlawful because the October 30, 2006 Deed of Trust against the
Subject Property had been extinguished in its entirety by the February 2 foreclosure
sale. Therefore, the Plaintift alleges that it is the rightful and legal owner of the Subject
Property via its purchase of the Subject Property on February 2 free and clear of all
prior encumbrances.

(6)  Inconsidering a Motion 10 Dismiss pursuant to NRCP 12(b)(5), the Court
must accept all facloal allegations of the pleadings to be true and view those allegations
both liberally and in the light most favorable to the non-moving party. However, the
Court need not accept the parties’ assertions of law as true. The Court's analysis is
limited to the factual allegations contained within the four corners of the Complaint and
all inferences reasonably arising therefrom. A claim can only be dismissed if it is clear
beyond any reasonable doubt that the plaintiff cannol prove any set of facts at frial that
would entitle it to relief. Furthermore, a complaint can be dismissed even if all of the
elements of a cause of action have been technically pled so lang as the Court, relying
ot "judicial experience and common sensc,” finds that the allegations of the complaint
are "conclusory” or "implausible.” Ashcroff v. Igbal, 129 S.Cr. 1937 (2009},

{7) In this case, the parties do not appear to dispute that the February 2, 2013
foreclosure sale was properly conducted in accordance with all of the legal
requirements of NRS Chapter 116. The parties also do not appear (o dispute that the
BNC Mortgage Deed of Trust was a perfected legal encumbrance upon the Subject
Property properly recorded on October 30, 2006. The parties also do ot appear to
dispute that the lien asserted against the Subject Property by the HOA was proper and
legal under the provisions of NRS Chapter 116. The parties also do not appear to
dispute that, if the PlaintifPs mierpretation of the legal consequences of NRS Chapter

116 is correct, the Plaintiff has properly pled the elements supporting its causes of

" gshorafi was decided pursuani to FRUP 12(bK6). However, whare the Nevada Rules of Civil Pracedure paratlel
the Fedoral Rules of Civil Procedure, rulings of federal counts interpreting and applying the federal rules are
persuasive authority for this Count in applving the Nevada Rules. Egz, Exvecntive Management Lid, v, Ticor Title
Ins., 118 Nev. 46, 53 (2002). NRCP 12(b)(3) is identical 1o FRCP 12(b}6).

-
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2 (8)  Therefore, the question before the Court is a straight{forward question of’
31 statutory i nierprcfation: whether a foreclosure sale properly initiated and conducted
pursuani to NRS Chapter 116 automatically extinguishes all prior encumbrances on the
property such that a bona fide purchaser at the foreclosure sale acquires the property
free and clear of al] prior encumbrances.

(9} Im interpreting the scope and meaning of a statute, the Court looks first to

the words of the statute. The words of a statute are assigned their ordinary meaning

Ao R - BRSNS ) N

unless il is elear from the lzce of the statute that the Legislature intended otherwise.

101 When "the language of a stauﬁc is plain and unmistakable, there is no room for

11| construction, and the courts are not permitted to search for its meaning beyond the

12| statute iselt.” Estate of Smith v. Mahoney's Silver Nugget, 127 Nev, Adv. Op. 76

13| (Movember 23, 201 1). [f the Legislature has independently defined any word or phrase

14| contained within a statute, the Court must apply the definition created by the

15] Legislature. If, and only if, the Court determines that the words of the statule are

16| ambiguous when given their ordinary and plain meaning, theo reference may be ade
{7 to other sources such as the legislative history of the statute in order te clarify the

18l ambiguity. An "ambiguity" exists where a provision is susceptible to two reasonable
19| interpretations.

20 (10} A threshold question in this case is whether the security il_]teresl

21| represented by the BNC Mortgage Deed of Trust is sentor or junior to the lien asserted

221 by the HOA. NRS 116.3116 states in part as follows:

23 2. A lien wunder this section is prior to all other liens and
24 encumbrances on a unit excepl...
(b} A first securify interest ©n the unit recorded before the date on
25 which the assessment sought {o be enforced became delinquent or, in a
26 cooperative, the first security interest encumbering only the umit’s
owner’s inlerest and perfected before the date on which the assessment
27 sought w be enforced became delinguent....
28
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~ The lien is also prior to all security interests described in paragraph {b)
lo the exlent of. the assessments for common expenses based on the
periodic budgel adopled by the association pursuant to NRS 116.3113
which would have become due in the absence of acceleration during the 9
months immediately preceding institution of an action to enforce the lien,
unless federal regulations adopted by the Federal Home Loan Morigage
Corporation or the Federal National Mortgage Associalion require a
shorter period of priorily for the lien. If federal regulations adopied by the
Federal Flome Loan Morigage Corporation or the Federal National
Mortgage Association require a shorter period of priority for the lien, the
period during which the lien is prier 1o all security interests described in
paragraph (b) must be determined in accordance with those federal
regulations, except that notwithstanding the provisions of the federal
regulations, the period of priority for the lien must not be less than the 6
months immediately preceding institulion of an action to enforce the lien.
This subsection does not affect the priority of mechanics” or
materialmen’s liens, or the priority of liens for other assessments made by
the association.

{11y  Thus, under NRS 11631 16, 2 previously perfected first security interest

retains ils seniority over a subsequent lien asserted by a homeowners' associalion

- except to the extent that the subsequent association lien 1s based upon unpaid regular

periodic assessments for common expenses. In that event, notwithstanding that the
association’s lien was asserted subsequently in time, a portion of the homeowners'
association lien (limited to what was unpaid during the nine months immediately
preceding the lien) is given artificial priority over a previously perfected first security
interest, The portion of the association lien equating to what was unpaid during those
nine months is commeonly said to have "super-priority” status over other prior
encumbrances, 1 the association claims that more than nine months' assessments stand
unpaid, then the amount unpaid during the nine months immediately preceding the lien
is entitled to "super priority” status over other encumbrances, but any assessments
remaining unpaid for more than nine months would be subordinate to other previously
perfected encumbrances.

(12)  The parties do not appear (o dispute that the lien asserted by the HOA in

this case was based upon regular periodic assessments (hat were unpaid during the nine

(%]
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months immediately preceding the imposition of the lien. Therefoere, as a matter of
law, the lien asserted by the HOA is deemed to be senior to the security interest created
by the BNC Mortgage Deed of Trust even though the HOA lien was asserted
subsequently in time. The parties do not appear to dispute this legal conclusion.

{13) Thus, the parties appear (o agree that the HOA lien was sentor to the
BNC Morigage Deed of Trust at the instant in time immediately before the property
was sold via foreclosure sale to the Plaintiff on February 2, 2013. However, what the
parties vigorously dispute is whether the junior security interest {the BNC Mortgage
Deed of"l‘rLiét) was extinguished by npcrﬁtiun of law as a result of the February 2
foreclosure sale.

{14) NRS 11631162 states that, alter a lien is asserted by a homeowner's
association and certain procedures are followed, the association "may foreclose its lien
by sale.” 1t the association chooses ta proceed with a non-judicial loreclosure sale,
then NRS 116.31164 governs how the foreclosure sale is 1o occur. After the
foreclosure sale is completed, NRS 116.31164 governs how the proceeds of the sale
must be allocated. In particular. NRS [16.31164(3) slates:

3. Alter the sale, the person conducting the sale shall....

{¢)  Apply the proceeds of the sale for the following purposes in the
following order:

(1) The reasonable expenses of sale;

{2}  The reasonable expenses ol securing possession before sale,
holding. maittaining, and preparing the unit for sale, including payment
of laxes and other governmental charges. premiums on hazard and
liability insurance. and. to the extent provided for by the declaration,
reasonable attorney’s fees and other legal expenses incurred by the
associalion;

(3)  Satisfactton of the assoctation’s lien;

{(4)  Satistaction in the order of priority of any subordinate claim of
record; and

(%) Remittance of any excess o the unit’s owner.

(13) Thus, the plain language of NRS 116.31164 expressly contemplates that
the 'pmcccds must first used to pay the expenses of the sale, taxes and other

governmental charges, legal expenses, and the association's lien, and then (o satisfy

4
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1| "subordinate claim|s]| of record.”

(16)  In this case, the partics agree that the proceeds of the sale 1otaled only

approximatcly $2.000.00, far less than what would have been required to pay oft all of

N R |

the liens and security interests that existed against the Subject Property prior to the
foreclosure sale. Accordingly, the question before the Court can be phrased as follows:
when the proceeds from a foreclosure sale conducted pursuant to NRS 116.31164 are

inadequate to satisfy all of' the various lienholders when distributed as required in NRS

116.31164(3). does the Filure to salisfy the subordinate interests mean that those

subordinale interests survive the foreclosure sale 1o the extent that they remain

Lo o8 ~1  &n tha

unsatistied. or instead that those subordinate interests are extinguished by operation of
11 law such that a bona fide third-party purchaser at the foreclosure sale takes the property

128 free and clear of any unsatistied subordinate encumbrances?

13 (17} The Plainti ff avers that the latler case is true, Consequently, the Plaintiff
14| asserts that beeanse all subordinate interests were extinguished on February 2 when it

15) acquired the Subject Property. the subsequent foreclosure sale conducted on February 6

16| based upon an unpaid subordinate sceurity interest was unlaswful. On the other hand,

171 the Defendant avers that the former must be true, ansequenﬂ}g the Pefendant avers
18] that ils subordinate security interest survived the February 2 sale because the interest
19 remained vnsatisticd from the proceeds of that sale, and accordingly it possessed the
20( legal right to foreclose upon the Subject Property and trigger a second foreclosure sale
21| in order to satisly its subordinate interests. In effect, the Detendant argues that the

291 Plaintift, by purchasing the Subject Property For an amount insufficient to pay off ali

23] existing encumbrances, only acquired the property "subject to” those unsatisfied

24 encumbraneces.,

25 (18)  The Courl has reviewed the eotirety of NRS Chapter 116, and there

261 appears to be no statutary provision that expressly statles that an unsatisfied junior fien

27| either is, or is not, extiguished by operation of law as a consequence of a foreclosure

28] sale conductied pursuant to NRS 1631164, In their briels, the parties are also unahle
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to identily any particular provision expressly on point. Therefore, in analyzing the
answer to this question, the Courl must consider other sources, such as the legislative
history of NRS [16.31164, and other similar statutes contained within the NRS.

(19)  NRS Chapter 116 was originally intreduced in 1991 as Assembly Bill
221, with the stated purpose of "adopt{ing] the Uniform Common-Interest Ownership
Act," or UCIOA (Preamnble of AR 221, introduced January 24, 1991; statement of
introduction of AB 221, Minutes of the Assemibly Committee on Judiciary, February
20, 1991). At the time, the UCIOA had already been adopted in several other states
and was under consideration in at least 3 others. (Memorandum dated March 13, 1991
from Uniform Commeon Interest Ohwnership Act Subcommitiee, in the Iegislativc record
as an exhibit to Minutes of the Assembly Committee on Judiciary, March 26, 1991).
NRS 116.3116 originally corresponded to Section 100 of AB 221, and NRS 116.31164
originally coresponded o Section 102 of AB 221, The "super priority” lien verbiage
included within Section 100 of AB 221 is identical to NRS 1163116 as it exists today,
except that the origtnal "super priority” lien was himited to assessments unpaid during
the six months {rather than 9 months) immediately preceding the lien. The time period
was expanded (o nine months in 2009 by Assembly Bill 204,

(207 NRS 1163110 was subjected to various technical amendments in 1993
through AT3 612 (which did not affect the "super priority” language at 1ssue here).
During testimony in support of the technical amendments, one of the drafters of the
original bill festified that:

"As a general proposition, it makes good sense 1o follow a unifonn law as

closely as possible, utilizing the optional suggestions in the uniform act to

customize the law as necessary. The corresponding benelit -- especially
imporiant in a small statc like Nevada - is our own version of a untform law
with precedent in other uniforo law jurisdictions. Maintaining the uniform law
alse makes mvailable the very heiplul explanatory comments, some of which
contain ilustrative examples, and all of which, Iike the act itself, represent not
only very caretul dralismanship. but the input of all of the different groups

involved in the homeowner association process: that is, developers, consumers,
lenders, tocal povernmental authorities, slate regulators, managers and other
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professionals, as well as homeowners associations themselves.,” (Testimony of
Michacl Buckley. Chairman of the Uniform Common-Interest Ownership Act
Subcommittee, before the Assembly Judiciary Committee on May 20, 1993).

{21) Thus, one ot the principal dralters of the bill expressly urged that the
Nevada Legislature adhere as closely as practicable 1o the uniform version of the
UCIOA, and the Nevada Legislature did so by enacting the "super priority" language
originally included in the UCIOA into NRS 116.3116 without any amendment {and
with virtually no debate). Conscquently. the legislative history surrounding AB 221
cbmains virtwally nothing useful to the Court's analysis in the case al hand. However,
the Legislature apparently contemplated that adoption of the uniform language without
amendment would enable Nevada courts 16 look to "precedent in other uniform law
jurisdictions™ as well as the background ind explanatory comments accompanying the
UCIOA in reselving questions relating o the scope and meaning of NRS 116.3116.

(22} Indeed, the Nevada Supreme Court regularly looks outside the confines
of NRS Chapter 116 and to the Uniform Act (as well as other sources) in interpreting
various provisions of NRS Chapter 116, £.¢g., Holeowmb Condominium HOA v. Stewart
Venture LLC, 129 Nev. Adv. Op. 18 (Apnl 4, 2013) ("the term 'separate mstrument' is
not defined in NRS Chapter 116 or the Uniform Commaon-Inierest Ownership Act
(UCIOAY"Y): Beazer Homes Holding Corp. v. District Court, 128 Nev, Adv. Op. 66
(Dee. 27. 2012) {citing "the commentary {0 the Restatermnent (Third) of Property,
section 6.11, which mirrors section 3—102 of the Uniform Common Interest Ownership
Act, upon which NRS 116.3102 1s based"); Boulder OQaks Community Association v.
B&T Andrews, 169 '.3d 1155 (2007) (unpublished) ("NRS Chapter 116 is Nevada's
version of the Uniform Common-Interest Ownership Act and largely mirrors the
uniform act [and citing 10] the commentary o [the UCIOA]").

{23) NRS 1163116 15 modeled upon Section 3-116 of the 1982 version of the
UCTIOA which was originally dralted by the National Conlerence ol Commissioners
on Uniform btate Laws. NRS 1163116 deviates from Section 3-116 in expanding the

period of "super priority” 1o include unpaid assessments oceurring during the preceding
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9 months instead of merely 6 months, but otherwise NRS 116.3116 is identical to

UCIOA Section 3-116.

(24)  Official Comment 1 to Scetion 3-116 describes the purpose of the section

as follows:

"To ensure prompt and efficierd enforcement ol the association’s lien for unpaid
assessments, such liens should enjoy statulory priority over most other lens. ...
A significant departure from existing practice. the 6 months' priority for the
assessment fien strikes an equitable balance between the need to enforce
cotlection of unpaid assessments and the obvious necessity of prolecting the
priorily of the security inlerests of lenders. As a practical matter, mortgage
lenders will most likely pay the 6 months' assessments demanded by the
association rather than having the association foreclose on the unit. If the lender
wishes, an cscrow for assessments can be cequired. Since this provision may
conflict with the provision ol some state statutes which forbid some lending
institutions from making loans not sceured by first priority liens [state law
shoutd be consulted].”

(25} ‘Ihus, the drafters of the UCH)A expressly contemplated that, as a
praciical matter in most cases. the holder ol the first sccurity interest would seek to

1

protect its interest from subordination 1o o "super priority” lien by shniply paying the
unpaid assessments. However, the Comment does not expressly specify whether, if a
lender chooses nol to do so and instcad permits the property to proceed 1o foreclosure,
the lender's first security interest is thereby extinguished. Furthermore, nothing clse in
etther 1he plain text or comments of UCIOA appear to relate specifically 10 the question
of whether a foreclosure sale initialed due o unpaid assessments extinguishes all other
junior liens, including a Grst security interest rendered junior because of the "super
priority" provision. Quite to the contrary. Comment | suggests that the drafters of the
UCIOA intended 1o leave this question (o state law rather thun establishing vniform

naticnal standards.

(26)  In Opposition o the Motion, the Plaintif! notes that, as a general

principle of Nevada law, foreclosure of a superior security interest extinguishes all

Junior mterests that did not participate in the foreclosure process. £.g., Brupzell v,

10
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Lenwvers Tirle fns. Co.. 101 Nev. 393 (1983); Erickson Construction Co. v. Nevada
National Bank, 89 Nev, 330 {1973). The Plainiitt also notes that the Nevada
Depariment of Business and Industry has issued an administrative opinion, dated
December 12, 2012, that interprets NRS Chapter 116.3 116 such that a foreclosure
based upon a "super priority” lien extinguished a first security interest made junior only
due to the "super priority" statute, The Plaintiit also cites to an opinion by a
Washinglon Slaie appellate court (interpreting a statute ideatical to the UCIOA) finding
that a foreclosure baged upon a "super priorily” lien extinguished a first security interest
that was given notice of the pending forectosure and yet chose not to participate.
Summerhill Vitlage HOA v, Roughly. 270 P 2d 639 (Wash.Ct.App. 2012). The Plaintiff
also notes that some Judges of this Judicial District have resolved this question in favor
ol the Plainuiit's argument. FThe Court also notes that at least one scholarly
commentator has apined that a non-judicial foreclosure sale under the UCIOA
extinguishes all junior Hens that did net participale in the foreclosure process as
"necessary parties.” See, Winokur. "Meaner Licnor Communily Associations: The
"Super Priority’ Licn and Related Reforms Under The UCIOA,” 27 Wake Forest Law
Review 333, 378 n. 106 (1992) ("foreclosure extinguish[es] the Less-Prioritized Lien").

(27) o support ol its Motion, the Defendant cites to an opinjon issued by
Judge Dawson of the 1S, District Court, Diakonos Holdings LL.C v. Countrywide
Home Loans, 2013 WL 331092 (ID.Nev. February 11, 2013), rejecting the reasoning of
the Washington court in Simmerfifl. The Defendant also cites lo various unpublished,
non-precedential Orders issued by other Judges of this Judicial District that have found
that a foreclosure sale based upon a "super priority™ lien does not extinguish a First
securily interest upon the properly. {(See, Defendant's Motion, pages F1-14).

{281 In short, the sitwation before this Court appears to be as follows. By this
Mation, Uhs Cowrt is asked to mterpret the scope and meaning of « statute that was
enacted by the Nevada Legislature afler virtually no meaningful debate, that was

madeled on a broad uniform act that specilically left unanswered the question raised by
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this Motion, whose legislative sponsor urged the Legislature not to deviate {rom the
text of the uniform act so that the courts of this Siate could rely upon precedent from
other states, and upon which the courts of different states, and the Judges of this
Judicial District. have taken different positions.

(29} In the absence ol clear puidance from the text of the statuie or its
legislative history, this Court is left to examine other sourees for guidance. One such
source consists ol other statntes that relate to matters similar to those addressed by NRS
116.3116.

(30} In Nevada, holders of security interests against real property may initiate
foreclosure through multiple statulory avenues. For example, the holder of a mortgage
may initiate a judicial foreclosure via NRS 40.430 et seq. The holder of a deed of trust
may also iniliate a non-judicial foreclosure (commonly known as a "{'rustee’s Sale”
pursuant to NRS 107.080 ¢t seq. A landlord {or other asstguee of the right to receive
rent from real property) may also seck the appointment of a receiver to initiate a
foreclosure upon a security instrument pursuant to NRS 107A.260.

(31} His well-settled that any foreclosure sale conducted pursuant to NRS
40.462, 107.080. or 107A.260 automatically extinguishes all junior security interests
against the property. £.g., Brunzell v. Lawyers Title ins. Co., 101 Nev. 395 (19853);
Erickson Construction Co. v. Nevada National Bank, 89 Nev. 350 (1973). Thus, the
Defendant is essentially arguing that a foreclosure conducted pursuant to NRS
1163116 is something wholly unigue under Nevada law, because it would represent
the only type of foreclosure permitted in Nevada under which junior liens would not be
automatically extinguished.

(32) However. if the Defendant is correct that foreclosures conducted pursuant
to NRS 116.3116 are unique under Nevada faw, then there must exist something in the
text or fegislative history of NRS 116.3116 that says so. Under settled rules of
statutory interpretation. the Court cannot read NRS 116.3116 as a unigue,

unprecedented, and sui generis departure [rom long-established norms relating (o

12
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foreclosure sales in Nevada unless there 1s some indication in the text or legislative
history that the Lepistature intended this to be the case. There is not. Quite to the

contrary, the complete absence of anything within NRS Chapter 116 regarding the

question of extinguishment suggests that the Legislature intended that Chapter 116
Ioreclosures would be handled as any other type of foreclosure.

(33) Notahly. NRS 40462 was enacted in 1989, and NRS 107.080 was
originally cnacted in 1927, In other words. both NRS 40.462 and 107.080 pre-date the
enactment of NRS 116.3116. as does the opinion of the Nevada Supreme Court in
Erickson Construction Co. v. Nevada National Bank, 89 Nev. 350 (1973) (holding that
non-judicial foreclosure sales automatically extinguish junior liens). Thus, the
Legislature must be presumed to have known when NRS 1163116 was enacted that the
nomnal consequence of a foreclosure sale in Nevada would be that all junior liens are
automatically extinguished. Uad the Legislature intended that MRS 1163116 represent
a singular departure from established lesal norms, the Legislature certainly could have
included language to that ¢ffect. The Courl notes that the Legislature utilizes a variety
of commmon phrases throughoul the NRS when il intends 1o create exceptions to other
statutes; see, for exanipie, NRS 78.090(1) ("Notwithstanding the provisions of NRS
77.300..."). NRS 62B.390(1) ("Except as otherwise provided in NRS 62B.400..,");
NRS 62E.010(2) ("Iixcept as otherwise provided by specific statuate....”); NRS
78.120(1) {"Subject only to such limitations as may be provided by this chapter...");
NRS 48.025 ("All relevanl cvidence iy admissible, exeept as otherwise provided by this
titie..."y; NRS 31.075(2) {"The provisions of NRS 51.085 to 51.303, inclusive, are...not
restrictive of the exception provided by this section”). Yet none of these phrases are
contained anywhere within NRS Chapter 116 in any context thal suggests an intention
to depart from the otdinary rufe that. in Nevada, loreclosure sales extinguish junior
liens. The absence of any lunguave to this effeel suggests that this was not the

intenfien of the Legislature.
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(34}  Moreover. NRS 1163116 ¢t seqy. contains a series of specific departures

—

and devigtions from ibe forcelasure proceedings established in NRS 40.462 and

107.080. bul none that relate to the extinguishment or non-extinguishment of junior

N = S

liens. For example, the tdea of "super priority” exists nowhere in NRBS Chapter 40 or
[ perp b 5

107. Similarty. neither NRS 40.462 nor 107.080 include the kinds of specific notice

provisions required by NRS Chapter 116 before a foreclosure sale can be initiated. Yet

5

6

7ii the Legislature included noe lanpuage in NRS [16.3116 that can be read as departing

gl trom the principle ot extinguishment. [tis well-settled that the inclusion of one thing

gl must be read as the implyving the omission of another ("expressio unius est exclusio

G| alferius”y. Thus, when the Legislalure chose to include language designed o deviate in
11| certain speetlic ways [rom established foreclosure practices, but not language that

changes whether junior lens are extinguished. that choice must be deemed by this

130 Court to have been intentional and deliberale.

14 (33)  Fuorthermore, not only did the Legislature include no language departing

13| from the principle of extinguishiment under NRS Chapter 40 and 107, it included

16| language in NRS Chapter 116 highly simikar to language contained in NRS Chapter

17f 107 that expressly recites that junior liens are extinguished. NRS 107.080(5) recites
18l that a Trustee's Sale "vests in the purchaser the title of the grantor...without equity or
19] right ol'redemption.” NRS 116.31166(3) recites that a foreclosure sale initiated

20] pursuant to NRS 1163116 "vests in the purchaser the titde of the unit's owner without
21l equity or right o redeniption.” This similuriy suggests that the Legislature intended
22| thata purchaser al g NRS Chapice 116 foreclosure sale acquires exactly the same title
23| as he would Jiave acquired had the foreclosure been a NRS Chapter 167 Trustee's Sale,
24 Le, title free and u}earr(nl'j untor encumbrances, Morcover, the words "without equity |
251 orright of redemption” were defined long apo by the Nevada Supreme Court, which

26] held that a sale "without equity ar right of redemption” is one that vests the purchaser

271 svith "absolute leaal tide as complete. perleet and indefeasible as can exist...and a sale,

28 upon due notice (o the moertguzor. whether ut public or private sale, forecloses all
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il equity of redemption as completely as a decree of court.” Bryant v. Carson River
Lumbering Co.. 3 Nev. 313, 317-18 (1867). quoted in /i re Grant, 303 B.R. 205, 209
(Bankr.D.Nev. 2043).

S T N

(36) Thus, the vperadion of NRS 116.3116 appears to be as loHows. NRS

116.316 creates a series ol specilic and unigue requirements when an HOA imposes a

A

6 lien against a property and wishes w mitiate a forcelosure sale to satisfy unpaid

71 assessments. Where NRC Chapter H6 is silent, the Court must presume that the

g| Legislature intended that the ordinary and established principles governing the conduct
g| of foreclosure sales in Nevada apply to "1l in the gaps.”

10 (37)  Accordingly, when a homeowners' association imposes a lien for unpaid
11| assessments, a portion of the unpaid assessments {nol exceeding nine months) are
entitled to "super priority” slatus over existing liens and mortgages. NRS 116.3116(2).
13l However, in order 1o perfect this "super priovity® licn. the association must give proper

{4l notice 1o all parties including any holders of fiest security interests whose priority will

15l have been adversely affected. NRS 116.31163(2). Furthermore, if the association

16 wishes to foreclose upon the properly in order to satsty ifs lten, it may de so, but only
17 afler given specific notice 10 ail subordinale lienholders of record. NRS

181 11631163501 a)(2). As expressty contemplated by Conument 1 10 UCIOA Section 3-
19| 116, most subordinate lienholders would likely protect their interest [rom

50 extinguistunent by simply paying o1 the uopaid assessments. Indeed. that appears to
21|l be the specitic purpose of requiring that those Henholders be given notice under NRS
99| 116.31163(2y and NRS 116.311633(1)a)2). Butif those subordinate llenholders fail
23| to stave off foreclosure by paying off the assessment, then their subordinate claims are
24| paid ofT with wny surplus proceeds of the Toreclosure sale. NRS [16.31 164(3){ci(4).

25| After the sale is completed, any subordinate claims are automatically extinguished by

261 operation of lav. Erickson Consiruction Cu. v Nevada Narional Bank, 89 Nev, 350

27k {1973 (holding that non-judicial foreclosure sales automatically extinguish junior

28l liens). Ifthe Jender’s mortgage remains unsulistied after the toreclosure sale, it may be

A
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able to pursue a deficiency action against the mortgagor of record (the original
defaulting party), but not any claim against the property itself or against new bona fide
third-party who purchased the property at the foreclosure sale.

(38)  In their briefs. both partics advance various policy and "faimess"
arguments in support ol their respective positions. For example, the Defendant argues
that permitting a bona-fide third-party purchaser to procure a property for a mere
$2.000 while extinguishing a mortgage worth many times that amount 15 "unfair”.
However, any junior lienholder has a simple remedy for this unfairness -- as expressly
contemplated by Conment | to UCIOA Section 3-1 £6, a lender can avoid foreclosure
and protect its interest from extinguishment by simply intervening to pay off the
assessments.

(39)  Maoreover, the Court notes that the Defendant’s argument would lead to
an equally "uniair” resull. In this case, 1€ the Detendant’s argument were adopted, then
the net result would be that the Plaintift will have paid $2.000 to satisty the
association's lien, vet does not own the Subject Property. In cffect, the Plaintiff paid
otf the licn asserted by the [1HOA and acquired nothing in relars, because immediately
after it acquired the Subjeet Propery, the property was luken by the Defendant and sold
to someone clse lor more moncy. This result appears fundamentally unfair to bona fide
third-party purchasers whe will have paid offthe assessmcals that the lender failed to
pay despite having been given specific nolice of the existence of the unpaid
assessments. and despite the obviows intent of the draflers of the UCIOA that, in most
cases, the lender would protect is own inferest by paying off the assessments. This
result would achieve the perverse outconie of actually rewarding sloth and inaction on
the part of the lender. who, as expressly recoguized by Comment 1 to UCIOA Section
3-116. is the one party {other than the defaulting nwner) in a pesition to stop the
foreclosure, protect its own interests, and make the association whole by paying the
assessments. Instead. the Defendant's inferprefation of NRS 116.3116 would result in

the association and the lender being made whole at the expense ¢f bona fide third-party

10
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purchasers. a4 result that is quite obviously absurd.

(40)  The Delendant appears to suggest this uutc-nme, however unlair, is the
natural consequence of the fact that the Plainti it attempted 1o purchase the Subject
Properiy for less than the cumulative total ol gl existing encumbrances upon the
Subject Property, and "buyer beware™ heeause, had the Plaintift properly done its
homework, it should have known that 1l might stand to lose the Subject Property unless
it purchased the Subject Property for an amount suffictent (o pay off all existing liens.

(41)  13ut, as noted, the party best-positioned to protect its interests (and
incidentally to protect any innacent third parties) is the lender whose interests are
directly at stake. H is a well-recognized principle of Nevada law that when both
potential inferpretations of a statute or rule are unfair 1o someone, the brunt of any
unfairness should not fall on innocent third partics. £ g.. NC-DSH Inc. v. Garner, 125
Nev. 647. 656 {2009} {in choosing who should suffer from the fraudulent actions of'an
agent, "ordinarily. the sins of an agent are visited upon his principal, aot the inmocent
third party with whom the dishenest agent dealt”); Rotlman v. Fitlerte, 469 A.2d 543,
545 (Pa. 1983) (ctted approvingly in ¥C-DSH fric. v. Garner, 125 Nev. 647, 656
(20093} ("a principal acting through an agent in dealing with an innocent third party
rmust bear the consequences of the agent's frawd” because of "the long recognirzed
principle that where onc of bvo innocent persans must sulfer becavse of the fraud of a
third.. the loss should be borne by him who put the wrongdoer in a position of trust and
confidence and thus enabled him to perpetrate the wrong"). See also, Fri-County
Equipment & Leasing v. K/ihﬁw, 128 Nev. Adv. Op. 33 (June 28, 2012} (Gibbons, I,
concurring) (when one party is likely to receive o wind(all, it should be the party who
tacks anv responsibility for the sitvation) (relevant citations omitted). In this case, it is
true that the lender caunol be satd 10 bear responsibility [or the non-payment of
assessmenis by the record owner. However, the lender is D a Far better position to
protect its interests, make the association whole, and eliminate the need for foreclosure
than a thicd- party purchaser at the foreclosure sale with no connection to the lender, the

17
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HOA, or the previous owner. Yet. uceepting the Defendant's argument in this case
would result in the Plaintiff being the only party who suffers zmy nmonelary loss from
the non-payment of assessments. as both the HOA and the Defendant have been made
whole. That result is fimdamentally unfair and could not have been whal the
Legislature intended.

{42y In a sense, this outcome can be seen as untair Lo the lender whose interest
in this case was extinguished by the purchase of the Subject Property for a mere
$2,600. However. Comment | to UCIOA Scction 3-116 praposes two simple
solutions. First. the teader (having been given specific notice of the association's
"super pricrity” lien) can protect its interest by paying the unpaid assessments before
foreclosure is initiated by the association. thereby removing the "super priority® lien
and ensﬂring that 1ts security interest {5 the most senior one remaining.  Alternatively,
and more proactively. as noted by Comment | the lender cany ensure that there can
never be o default or a "super prierity lien by simply impounding money in advance
and paying the assessments itsclt, much as lendets now commonly impound money to
pay tax hills in order to prevent tax liens and government tax foreclosures. In either
case, the association will have been made whole. (s accomplishing the fundamental
purpose o NRS 116.3116. and the lender can seek 1o satisiy its own security by
initiating i1s own furectosure st swhich its securily inlerest would be the most senior
encumbrance.

(43} In general, however. gquestions regarding the fairness of any public policy
are for the Legislature Wo resolve. not or the ludiciary. The Legislature is entitled to
enact legislation that may, in some instancesy. be unfuir to some parties. But the
Judiciary cannot substitute its own judgment Tor that of the Legislature and read a
statute in a mannet other than as it i drafied merely because the application of the
statute might seem unwise, iy this case, the disposition ol this Motion is based upon
the application of clear principles of statutory interpretation. [n the complete absence

of any lunguage in NRS Chapter 116 getlecting a Legislative intent to depart from the
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established principle that subordinate fiens arc extinguished by foreclosure sales, the
Court must assume that the Legislature intended that Chapter 116 foreclosures operate
precisely in the same manner.

{44)  For the furegoing reasons. the Defendant’s Motion o Dismiss is
DENIED.

DATED: Moy 30, 2613
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ISTRICT COURT
CLARK COUNTY, NEVADA

METROPLEX REALTY, LLC., Department No: 18

Plaintifl, Case No: A-12-663304-C
V8.

BLACK HAWK HOMEOWNERS ORDER
ASSOCIATION, SHADOW WOOD
HOMEOWNERS' ASSOCIATION, INC, and
DOES | through 10 and ROE ENTITIES | Date of Hearing: May 7, 2013
through 19 inclusive, Time of Hearing: 8:15 am.

Prefendants.

Thas matter came before the Courton May 7, 2013, at 8:15 a.m., upon the Plainiiffs Motion
for Summary Judgrnent on Claim of Declaratory Relief. James R. Adaws, Esq., of Adams Law
Group, Ltd., and Puoy K. Premsrirut, Esq., of Puoy K. Premasrirat, Esq., Inc., appeared on behalf of
the Plaintiff Ryan Kerbow, Esq., of Alessi & Koenig appeared on behalf of the Defendants. The
Honorable Court, having read the briefs o file and having heard oral argument, and for good cause
appearing hereby rules:
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WHERTEAS, the Court has determined that a justiciable controversy exists in this matter as

!{ Plaintiff hés asserted a claim of right under NRS §116.3116(2) (the “Super Priority Lien” statute)

against Defendants and Defendants have an interest in condesting said claim, the presentconfroversy
is between persons or entities whose Interests are adverse, both parties have a legal inferest in the
controversy (L.e., a legally protectible interest), and the issue involved in the confroversy (the
meaning of NRS 116.3116(2)) is mipe for judicial determination as between the parties. Kress v
Corey 63 Nev. }, 189 P.2d 352 (1948), and

WHEREAS Plaintiff and Defendanis, the condesting parties hereto, are clearly adverse and
hold different views regarding the meaning and applicability of NRS §116.3116(2) (including
whether Defendant demanded from Plaintifl amounnts in excess of that which is permitted under the
NRS §116.3116(2)); and

WHERTEAS Plaintiff has a legal interest in the controversy as it was Plaintiff’ s money which
had been demanded by Defendants and it was Plaintiff’s property that had been the subject of a
homeowners’ association statutory len by Defendants; and

WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116{2)
is ripe for determination in this case as the present controversy is real, it exists now, and it affects
the parties hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of NRS §116.3116(2) would terminate some of the uncertainty and
contyoversy giving rise 1o the present proeeeding; and

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
status or cther legal relations are affected by NRS §116.3116(2) and they may, therefore, have
determined by this Court any guestion of construction or validity arising under NRS §116.3116(2)
and obtain a declaration of rights, status or other legal relations thereunder; and
11
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THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as

follows:
|

2.

Plaintiff’s Motion for Summary Judgment on Declaratory Relief is granted in part.

NRS §116.3116 is a statute which creates for the benefit of Nevada homeowners’
associations a general statufory lien against & homeowner’s unit for (a) any construction
penalty that is imposed against the unit's owner pursuant to NRS §116.310305, (b) any
assessment levied agmnst that unit, and {¢) any fines imposed against the wnit's owner from
the time the construction penalty, assessment or fine becomes due {the “General Statutory
Lien™), The homeowners’ associations’ General Statutory Lien is noticed and perfected by
the recording of the associations’ declaration and, pursuant to NRS §116.3116(4), no further
recordation of any claim of lien for assessment 1s required.

Pursuant to NRS §116.3116(2), the homeowners’ association’s General Statutory Lien is
jumnior to a first security interest on the unit recorded before the date on which the assessment
sought to be enforced became delinquent (“First Secunity Inferest™) except for a portion of
the homeowners® association’s General Statutory Lien whicl survives extinguishunent by the
foreclosure of the First Security Interest (the “Super Priority Lien™).

However, the Super Priority Lien amount is not without lrmits and NES §116.3116(2) is
clear that the amouni of the Super Priority Liem is lbmited "o the extent™ of those
agsessments for common expenses based upan the association’s adopted periodic budget that
would have become due in the 9 monih period immediately preceding an association’s
institution of an action to enforce its General Statutory Lien (which is 9 months of regulas,
common assessments} and “to the extent of” external repair costs pursuant to NRS
§116.310312.

The base assessment figure used in the caleulation ofthe Super Priority Lien is the unit’s un-
accelerated, monthly assessment figure for association common expenses which is wholly
determined by the homeowners association’s “periodic budget,™ as adopted by the

association, and not determined by any other document or statute. Thus, the phrase
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contained in NRS §116.3116(2) which states, ... to the extent of the assessments for
common expenses based on the pertodic budget adopted by the association pursuant fo NRS
116.3115 which would have beceme due inthe absence of acceleration during the 9 months
immediately preceding institution of an action to enforce the lien...” means a maximum
figure equaling 9 months of the association’s regular, common expense assessments. If
assessments are paid quarterly, then 3 quarters of assessments (i.e., 9 months) would equal
the Super Piiority Lien, plus external repair costs pursuant to NRS §116.310312,

The words “to the extent of” confained in NRS §116.3114(2) mean “no more than,” which
clearly indicates & maximum figure or a cap on the Super Priority Lien which cannot be
exceeded.

Farther, if regulations adopted by the Federal Home Lean Mortgage Corporation or the
Federal National Mortgage Association require a shorter peried of priority for the len (e,
shorter than 9 months of regular, commeon expense assessments,) the shorter peried shall be
used in the caleulation of the Super Priority Lien, except that notwithstanding the provisions
of the regulations, that shorter period used in the caleulation of the Super Priority Lien must
not be less than the 6 months immediately preceding institution of an action to enforce the
lien.

At this time, the Court declines to rule on that part of Plaintiffs Motion that requests a
determination specifying what, if any, amounts diﬁaﬁﬁd by Defendants excesded the
Tunitations imposed by NRS 116.3116(2).

IT IS SO ORDERED.
/ WAT T 9 7013
DISTRICT C@URT JUDGE Date (@

PR ”_‘._»:,?'

/Sﬂﬁﬁaiﬁed by/x

S
TAMES B, ADAMS, £50).

w oy
“,,f"/ /':‘

MNevada Bar No. 6874

ADAMS LAW GROUP, LTD.
8010 W, Sahara Ave., Suife 260
Las Vegas, Nevada 89117

RA0287




W0~k Oh th el b b

[\ T o TR S 0 B e T A = R G 6 T L L D i s e e
o T A O N T - T T T = S T S e S A SR, =

Tel: 702-838-7200

Fax: 702-838-3600
james(@adamslawnevada, com
Attorneys for Plaintiff

PUODY K. PREMSRIRUT, ESQ., INC.

Puoy K. Premsriut, Fsg.
Nevada Bar No. 7141

520 8. Fouzth Street, 2* Floor
Las Vegas, NV 89101

{702) 384-5563
{(702)-385-1752 Fax
ppremsrrut@brownlawlv.com
Attorneys for Plaintift

Approved:

e 100

L
Ryan ow, Bsg. -~ ©7
Robert'A. Kcenig, Fsq.
Alessi & Koenig
9500 Flamingo Road, Suite 205
Las Vegas, NV 89147
Attorney for Defendants
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BOUGLAS E. SMITH
DISTRICT JUDGE

QEPARTMENT EISHT
LAS VEGAS NV 89155

- Electronically Filed
06/06/2013 10:32:37 AW

Frank A. Ellis 111, Esq. i
Nevada Bar No, 1623 % ;&-léﬁ»ww»—
Ellis & Gordon

510 S. 9" Street

Las Vegas, NV 89101
(702)-385-3727

CLERK GF THE COURT

Attomeys for Defendant
DISTRICT COURT
CLARK COUNTY, NEVADA
LAS VEGAS MOTOR COACH )
OWNERS ASSOCIATION, INC., )
a Nevada Corpoeration, )
) Case No.: A-12-664235-C
Plaintiff, ) Dept. No.: VII
)
VS, 3
)
AMERICAN UNDERWRITERS  }
LIFE INSURANCE COMPANY, )
DOES 1 through X; and ROE 3 DATE: March 12, 2013
CORPORATIONS I through. ) Time: 9:00 z.m.
X, inclusive, )
)
Defendants. 3
: )

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

This matter having come on for hearing on March 12, 2013, before the Honorable
Douglas Smith, on plaintiff’s, Las Vegas Motor Coach Owners Association, Inc. (“HOA” or
“Plaintiff”), motion for summary judgment. The defendant, American Underwriters Life
Insurance Company (“American”™) having filed an opposition thereto, and the HOA having
filed its reply points and authorities. At the March 12, 2013, hearing, the HOA was
represented by its attorneys of record, Brent A. Larsen, Esq. and Shana S. Gullickson, Esq.,
and American was represented by its attorney, Frank A. Ellis 101, Esq. of Ellis & Gordon.

At the hearing, the pariics, by and through their respective counsel, agreed that the

court should consider this matter as cross-motions for summary judgment, The court,
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BOUGLAS E. SMIYH
DISTRICT JUDGE

DEPARTMENT EIGHT
LAS VEGAS NV 89155

having reviewed the pleadings and papers on file herein, having reviewed the applicable
legal authority, having heard the oral arguments of counsel, and having been fully advised in
the premises, hereby makes the following findings of fact and conclusions of law.

L FINDINGS OF FACTS.

1. The plaintiff is a homeowners’ association (“HOA”™) formed under Chapter
116 of the Nevada Revised Statutes, that consists of and represents the individual lot owners
of the Las Vegas Motor Coach Resort common-interest community.

2. The defendant American is a life insurance cormpany thart is the beneficiary
under two deeds of trust recozded on two Iots within the commou-interest community.
American recetved those deeds of trust from the owners of the property, Randolph Peterson
and Teri Peterson (collectively the “Petersons™), one which was recorded against Lot 37 on
January 11, 2008, and one which was recorded against Lot 38 on November 16, 2607. {4
true and correct copy of the recorded wust deed on Lot 37 is attached to American’s
opposition as exhibit A, and a true and correct copy of the recorded trust deed on Lot 38 is
attached to the oppesition as exhibit B)

3. The trust deed on Lot 37 was recorded to secure a [oan made by American to
the Petersons on January 11, 2008, in the amount of $111,930.00, and the trust deed on Lot
38 was recorded to secure a loan made by American to the Petersons on November 16, 2007,
also in the amount of $111,530.00.

4. The plaintiff recorded a Lien for Delinquent Assessments on Lot 37 on or
about February 25, 2010, in the amount of $1,335.86 {(“Lot 37 Lien™). The Lot 37 Lien
includes [anguage in relevant part as follows: “This amownt also includes assessments, late
fees, interest, fines/violations and collection fees and costs” The Lot 37 Lien was not
mailed or served on American in any manner. (4 irue and correct copy of the Lot 37 Lien is

attached to the opposition s exhibit C.)

2
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DOUGLAS E. SMITH
DHSTRICT JUDGE

DEPARTMENT EIGHT
LAS VEGAS NV §4155

5. The plaintiff recorded a Lien for Delinquent Assessments on Lot 38 on or
about January 14, 2010, in the amount of $1,889.92 (“Lot 38 Lien”). The Lot 38 Lien
includes language as follows; “This amount also includes assessments, lafe fees, interest,
fines/violations and collection fees and costs.” The Lot 38 Lien was not mailed or served
on American in any manner. (4 true and correct copy of the Lot 38 Lien is attached to fhe
opposition as exhibit D.)

6. The HOA assessments during the 9 months preceding the recording of the
Lot 37 Lien and the Lot 38 lien were $308.00 per month, per lot.

7. A Notice of Breach and Election to Sell Pursuant to the Lien for Delinquent
Assessments was recorded agamst Lot 37 on September 9, 2011, The notice includes
language in relevant part as follows: “As of 05/30/09 forward, all assessments, wheiher
monthly or otherwise, late fees, interest, Association charges, legal fees and collection fees
and éosts. less any credits, have gone unpaid. As of August 31, 2011, the amount owed is
816.926.54. This amount will continue to increase until paid in full” (A frue and correct
copy of the Notice of Breach and Election to Sell Pursucnt to the Lien for Delinguent
Assessments on Lot 37 is attached to the opposition as exhibii E.)

8. A Notice of Breach and Election to Sell Pursuant to the Lien for Delinquent
Assessments was recorded against Lot 38 on September 1, 2011, The notice ncludes
language in relevant part as follows: “ds of 0:3/30/09 forward, ail assessments, whether
monthly or otherwise, late fees, interest, dssociation charges, legal fees and collection fees
and costs, less any credits, have gone unpaid. As of August 29, 2011, the amount owed is
85,784.03. This amount will continue to increase until paid in full.” (4 true and correct
copy of the Notice of Breach and Efection to Sell Pursuant to the Lien for Delinguent

Assessments on Lot 38 is attached to the opposition as exhibit F.}
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DOUGLAS E, SMITH
DISTRICT JURGE

DEPARTMENT EIGHT
LAS VEGAS NV £3155

9. Copies of exhibits E and F were mailed, via certified mail, to American on or
about September 14, 2011 and September 8, 2011, respectively. This was the first natice
that American received concerning delinquent association fees. The stated amounts claimed
in each notice were in the amounts of $16,926.54 for Lot 37, and $5,784.03, for Lot 38.

10, A Notice of Foreclosure Sale was recorded on Jammary 31, 2012, against Lot
37. The notice includes language in relevant part as follows: “._will sell at public auction to
the highest bidder, for cash pavable ot the time of sale in lavwful money of the United Sales
(sic), by cash, a cashier’s check dravin by & state o¥ national bank, a cashier’s check drawn
by a state or federal credit union, state or federal savings and loan é5so¢iation or savings
association authorized to do business in the State of Nevada, in the amount of $24,607.66 as
of 1/26/2012 (A true and correct copy of the Notice of Foreclosure Saie on Lot 37 is
attached to the opposition as exhibit G.)

11. A Notice of Foreclosure Sale was recorded on January 31, 2012, against Lot
38. The notice includes language in relevant part as follows: “.. .will sell af public auction to
the highest bidder, for cash payable af the time of sale in lawful money of the United Sales
{sic), by cash, a cashier’s check drawn by a state or national bank, a cashier’s check drawn
by a state or federal credif union, state or federal savings and loan association or savings
association authorized to do business in the State of Nevada, in the amount of $26,175.56 as
of 1726/20127 (A true and correct copy of the Notice of Foreclosure Sale on Lot 38 is
attached ro the opposition as exhibit H.)

12.  Copies of exhibits G and H were mailed, via certified mail, to American on or
about February 6, 2012, These notices claim that the amounts of $24,607.66 for Lot 37, and
$26,175.56, for Lot 38, would need to be paid,

13, The purported foreclosure sales for both Lot 37 and Lot 33 were conducted

on February 24, 2012. The opening credit bid for Lot 37 by the plaintiff was in the amount
| 4
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DOUGLAS E. SMITH
DISTRICT JUDGE

DEPARTMENT EiGHT
LAS VEBAS NV 29185

of $25,447.70, and the opening credit bid for Lot 38 by the plaintiff was in the amount of
$25.504.01. {4 true and correct copy of an email from the plaintiff's management company,
Red Rock Financial Services, clearly setting forth the opening bids, is attached 1o the
opposition as exhibit L)

14.  The foreclosure deed on Lot 37, attached to the plaintiff’s moving papers as
Exhibit 1, evidences the fact that plaintiff’s opening credit bid of $25,504.01 was the only
bid on Lot 37. The foreclosure deed on Lot 38, attached to the piaintiff’s moving papers as
Exhibit 2, evidences the fact that plaintiff’s opening credit bid of $25,447.70 was the only
bid on Lot 38.

15.  The amount of the liens claimed by the association during this foreclosure
process increased significantly and quickly as follows:

Lot37: Lot 38
Liens recorded: February 25, 2010-$1,335.80 January 14, 2010-$1,889.92

Notice of Breach: September 9, 2011-$16,926.54 September 1, 2011-85,784.03

' Notice of Sale: Yanuary 31, 2012-824,607.66 January 31, 2012-$26,175.56

16.  That the amount of a super priority lien, if any, on Lot 37 and Lot 38 could
have been no more than the assessments for common expenses, pursuant to a budget
regularly adopted by the HOA ($308.00 per month, per lot), which would have become due
during the 9 months immediately preceding institntion of an action  enforcs the lien on
each lot.

17.  Therefore, the cpening credit bid on the foreclosure of_ a super priority lien
(had the HOA actually been foreclosing on a super priority lier) would have been $2,722.00
on Lot 37, and $2,722.00 on Lot 38,

18. Any of the foregoing findings that are more properly cenclusions of law, shall

be so considered,
5
RA0293




IL CONCLUSIONS OF LAW

1. Undef Nevada law, summary judgment is proper where the moving party is
entitled o judgment as a matter of law, where it is quite clear what the truth is and that no
genuine issue remains for trial, See, Short v. Hotel Riviera, Inc., 79 Nev. 94,378 P.2d 979
(1963); Olson v. lacometti, 91 Nev. 241, 533 P.2d 1360 (1975); Lipshie v. Tracy Inv, Co., 93

Nev. 370, 566 P.2d 819 (1977); Intermountain Veterinary Medical Ass'n v. Kiesling-Hess

Finishing Co , 101 Nev. 107, 706 P.2d 137 (1985); Var Cleave v. Gamboni Constr. Co., 101

=T~ - - Y L T =

Nev. 524, 706 P.2d 845 (1985); Palevac v. Mid Century Norn Aufo, 101 Nev. 835, 710 P.2d

ju—y
-]

1389 (1985).

11 o o . .
2. The facts in this matter are not ir dispufe, and no genuine issue remains for

12

trial.
13
14 3. American is entitled to judgment as a matter of law, as more particularly set
15 forth herein,
16 4, NRS 116.3116 governs home owners association super priority liens and
17 provides in relevant part, concerning this super priority status, as follows:

18 The lien is also prior to all security interests described in paragraph (b) to
19 the extent of any charges incurred by the association on a onit pursuant to
NRS 116.310312 and to the extent of the assessments for commonr expenses
20 based on the period budget adopted by the association pursuant to NRS 116.
2115 which would have become due in the absence of acceleration during the
21 9 months immediately preceding institution of an action to enforce the lien...
a2 5. Nothing in any of the notices sent to American by the HOA gave any
23
indication that the proposed foreclosure sales on Lot 37 and Lot 38 were on the HOAs
24
alleged super priority lien.
25
26 6. None of the notices sent to American by the HOA makes any reference to the
2% || super priority lien.
28
BOUGLAS F. SRITH
DISTRICT JUDGE

DEPARTHMENT SIGHT

LAS VEGAS Ny #9144 RA0294
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BOUGLAS E. SEETH
QISTRICT JUDGE

DEPARTMENT EIGHT
LAS VEGAS NV 83155

7. The first indication to American that there even were delinquent associafion
fees due, or that the plaintiff was going to foreclose on those delinquent fees, was when if
received exhibits E and F, the notices of breach and election to sell.

8. These notices, Exhibits E and F, make no specific mention of a purported
super priority lien, and the amounts listed in each notice {$16,926.54 for Lot 37 and
$5,784.03 for Lot 38) would have provided no notice, or given any indication, to American
that the HOA was foreclosing on a super priority lien (which can only be made up of 9
months of the regular monthly association fees}.

9. The HOA never mailed, and American never received, any notice of the
filing of, or the contents of, exﬁibits C and D, the liens for delinquent assessments.

10.  Only assessments for common expenses based on the period budget adopted
by the association pursuant to NRS 116.3115, which would have become due in the absence
of acceleration during the 9 months immediately preceding institution of an action 1o enforce
the lien, can be included in a super priority len, and in any foreclosure of a super priority
lien.

11. The Lot 37 Lien and the Lot 38 Lien, exhibits C & D, violate this restriction.
Each contains the same language that states: “This amownt also includes assessments, laie
Jees, interest, finesiviolations and collection fees and costs.”

12.  There are other non-permitted charges included in the Lot 37 Lien and Lot 338
Lien. Attached to the opposition as exhibits K and 1, respectively, are the HOA’s transaction
reporls (charges and payments) for Lot 37 and Lot 38. At the time exhibit C (the Lot 37
Lien) was recorded on the property (February 25, 2010), the HOA’s transaction report
{exhibit K} shows only $831.00 dollars outstanding (and that inciudes lfate fees which are not

permitied to part of the lien), yet the recorded lien indicates that $1,335.80 is past due.

RA0295
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DOUGLAS E. SMITH
DISTRICT JUDGE

DEPARTMENT EiGHT
LAS YEGAS NV 09155

Further, at the time exhibit > (the Lot 38 Lien) was recorded on the property (January 14,
2010), the HOA’s transaction report {exhibit L) shows only $1,287 82 outstanding (and that
ncludes Jate fees which are not permitted to part of the lien), yet the recorded lien indicates
that $1,889.92 is past due.

13. Since the Lot 37 Lien and the Lot 38 Lien are flawed, then the foreclf;sure on
each 15 flawed.

14.  American was never provided with notice of the delinquent assessments on
Lot 37 or Lot 38. Further, no notice of the Lot 37 Lien or the Lot 38 Lien was ever provided
to American.

15, Exhibits E & F attached to the opposition, the notices of breach and elsction
to sell, were the first actual notice of any kind to American disclosing that anything was
delinguent on these lots.

16.  Exhibit E contains the following language: “As of 05/30/09 forward, ail
assessments, whether monthly or otherwise, late fees, Interest, Association charges, legal
fees and cotlection fees and costs, less any credils, have gone unpaid, As of August 31,
2011, the amount owed is $16,926.54. This amount will contirue to increase until paid in
Juil”

17.  Exhibit F contains the following language: “ds of 05/30/09 forward, all
assessments, whether monthly or otherwise, late fees, interest, Association charges, legal
fees and collection fees and costs, less any credils, have gone unpaid. As of August 29,
2012, the amount owed is $3,784.03. This amount will coniinue to increase until paid in
Sl

18.  Nowhere in Exhibit E or Exhibit F is American put on notice that a super

priority lien is being foreclesed, or is it told the amount necessary to payoff the alleged super
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DOUGLAS E. SMITH
DISTRICT SUDGE

DEPARTMENT E1GHT
LAS VEGAS NV 84155

priority liens. 19.  Atno time during this entire process was American put on notice of a
super priority lien, or the amount necessary to pay the same.

20,  The next event in this flawed foreclosure process is when the HOA sent the
notices of foreclosure sale, exhibits G & H attached to the oppesition. These notices
provided no information to American that the HOA was foreclosing on super priority liens,
nor did either notice disclose to American the amounts allegedly required to pay off the
super priority liens.

21.  The notice for Lot 37, exhibit G, inclndes language in relevant part as
follows: “...will sell at public auction to the highest bidder, for cash pavable at the time of
sale in lawful money of the United Sales {(sic}, by cash, a cashier's check drawn by a state or
national bank, a cashier’s check drawn by a state or federal credit union, state or federal
savings and loan association or savings association awthorized to do business in the State of
Nevada, in the amount of $24,607.66 as of 1726/2012.”

22.  The notice for Lot 38, exhibit H, includes language in relevant part as
follows: “_will sell ar public auction to the highest bidder, for cash payable at the time of
sale in lawful money of the United Sales (sic), by cash, o cashier’s check drawn by a state or
naz‘ian;al bank, a cashier’s check drawn by a state or federal credit union, state or federal
savings and loan association or savings association authorized to do business in the State of
Nevada, in the amount of 826,175.56 as of 1/26/2012.”

23.  Nowhere in exhibit G or exhibit H 1s American advised that a super priority
lien is being foreclosed, or what amount it would take to cure the alieged super priority liens.

24.  Atthe purported foreclosure sales for Lot 37 and Lot 38, the HOA failed to
foreclose on any super priority assessment liens.

25.  Exhibits 1 and 2, attached to the HOA’s motion for summary judgment (the

foreclosure deeds on Lot 37 and Lot 38), are void abindtio.
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1 26. The HOA failed to follow the proper statutory foreclosure procedures to
2'| foreclose on super priority liens, including on Lot 37 and Lot 38.
3
27, Equity requires that the HOA’s foreclosures on Lot 37 and Lot 38, do not,
4
under any circumstances, wipe out American’s $111,930.00 deeds of trust on each lot,
s .
6 exhibits A and B, respectively.
7 28.  Awny of these conclusions of law that should more properly be findings of
8 || fact, shall be so considered.
9 WHEREFORE, GOOD CAUSE APPEARING, the court renders the following
10 Order:
11 .
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that summmnary judgment
12
3 1s hereby granted in faver of defendant American;
14 IT IS HEREBY FURTHER ORDERED, ADJTUDGED AND DECREED that the
15 foreclosure deeds, exhibit 1 and 2 attached to the plaintiff HOA’s motion for siunmary
16 || judgment, are canceled, voided and held for naught, and American’s trust deeds on each lot,
17| exhibit A and exhibit B, remain valid and enforceable first trust deeds against Lot 37 and Lot
18 38, respectively.
19
20
DATED this &day of June, 2013,
21
. % 2
23 {
DISTEICT OURT JUDGE 74
24
25
26
27
28
DOUGLAS E. SMITH
DISTRICT JUDGE
e 0
Ef Ny 881
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Fe sk
{PETER MCALLESTER, an individual,
{lend AMBER MCALLESTER, an
Aindividual,
Plaintiff, Case No. CV12-02254
Dept. Neo, 1
¥B.
SILVER STATE CONDOMINIUM
OWNERS ASSOCIATION, DOES I-X,
Defendant.
ORDER GRANTING MOTION FORSUMMARY JUDGMENT ON CLAIMOF,
DECLARATORY RELIEFR

through counsel, James R. Adams, Esq. and Puoy K. Premsrirnt, Esq., filed a Motion for Summary

llan Opposition. Plaintiffs filed a Reply on May 24, 2013 and submmtted the matter for decision.

i material fact exists and the moving party is entitled to judgment as a matter of law, Woad v.

1 Safeway, Inc,, 121 Nev. 724, 729, 121 2.34 1026, 1029 (2005). The pleadings and the record are

1| must do more than sirply show that there s some metaphysical doubt as to the operative Tacts. fd.

FILED

Electronically

07-22-2013:03:29:41 PM:|

Joey Orduna Hastings
Clerk of the Court
Transaction # 3870626

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA.
IN AND FOR THE COUNTY OF WASHOE

On April 5, 2013, Plaintiffs Peter McAllester and Amber McAllester (Plaintifis™), by and

Judgment on Cluim of Declaratory Relief. On May 6, 2013, Defendant Silver State Condominium

Owners Association (“Defendant™), by and through counsel Shetla Van Duyne Romero, Esq., filed

Summary judgment is appropriafe when the record demonsirates that po genuine issue of

construed in the light most favorable to the nonmeving party. 7. However, the nonmoving party
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‘at 732. To avoid having summary judgment entered against it, the nonmoving party must, by

 affidavit or otherwise, set forth specific facts demonstrating the existence of a genuine issue for trial.

1] that party must present evidence that would entitle it to a judgment as a matter of law in the absence '
H of contrary evidence.” Cuzze v. Univ. & Cmty. College Sys. of Nev., 123 Nev. 598, 602, 172 P.3d
131, 134 (2607). “If the moving party meets its burden, then the nonmoving party bears the burden b
of production to demonstrate that there is a genuine issue of material fact.™ Las Vegas Mefrs. Police
j-j' Dep’'tv. Coregis Ins. Co., 256 P.3d 958, 961 (Nev. 2011} (citation omitted).
3 i
j ‘Ummd Parcel Serv., Inc., 165 F.3d 1084, 1085 (7th Cir. 1999). “Rule 56{¢} therefore requires the
nonmoving party to go beyond the pleadings and by her own affidavits, or by the ‘depositions,
answers to interrogatories, and admissions on file,” designate “specific facts showing that there is a

| genuine issue for trial. ™ Celotex Corp. v. Catrett, 477 1.5, 317, 324 {1986) {emphasis added).

‘claim for Declaratory Relief, “As action for declaratory relief lies when the parties are in
fundamental disagresment over the construction of particular legisiation . .. .7 Alameda Cownty
‘Tand Use dssn. v. City of Hayward, 38 Cab. AppAth 1716, 1723, 45 Cal. Rptr.2d 752, 756 (1995). In

 Kress v. Corey, the Nevada Supreme Cowt held that:

Id. A genuine issue exists where the evidence is such that a rational trier of fact could return a
verdict for the nonmoving party. Id. at 731. The nonmoving party’s documentation must be
admissible evidence and cannot buiid a case on the gossamer threads of whimsy, speculation and
conjecture. Collins v. Union Fed. Sav. & Loan Ass'n, 99 Nev. 284, 302, 662 P.2d 610, 621 {1983).
“If the [party] moving [for summmary judgment] will bear the burdsn of persuasion [at trial],

Further, “judges need not paw over the files without assistence from the parties.” Hugy v.
jucg ‘ P )

Plainti{fs have asked the Court to determine the construction of NRS §116.3116(2)inits

The requisite precedent facts or conditions which the courts generaily hold must
exist in order that declaratory rehief may be obtained may be summarized as
foliows: (1) there must exist a justiciable controversy; that is to say, a controversy
in which a claim of right is asseried against one whoe has an interest in contesting
it; {2) the controversy must be between persons whose interests are adverse; (3)
the party seeking declaratory relief must have a legal interest in the controversy,
that is to say, a legally protectable imterssy; and (4) the issuc mvelved in the
sontroversy must be ripe for judicial determination.
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?Kress v. Corey, 65 Nev. 1, 189 P.2d 352 (1948). Here there exists a justiciable controversy related
;-ito NRS §116.3116(2) where the interests of the party are adverse. Plainfiffs have a legally

protectable interest in the controversy, namely specific funds received pursuant {o a foreclosure sale. |
i“ he issue is ripe Tor determination ag the issues involved are of sufficient immediacy and reality to |

H warrant the issuance of a declaratory judgment.

lin Sparks, Nevada (the “Unit”). The Unit is subject to Defendant’s covenants, conditions, and
j restrictions (“CC&RS™) and is also subject to NRS 116 (Common Interest Ownership Uniform Act).
H Pursuant to NRS §116.3116(1), 2 homeowners® association, such as Defendant, has s Lien on any

| unit within the association for any assessment levied against that unit or any fines imposed against

|i security interest of the unit’s first mortgage lender except for the specified portion of the lien as

1%

This case arises from Defendant’s statutory lien on real property located at 1518 rene Way

the unit’s owner from the time the assessment or fine becomes due. This len is junior to the first

defined in Nevada Revised Statutes §116.3116(2), otherwise known as the “super priority lien.”

NES §116.3116(2) states:

A lien under this section is prior to ail other liens and encumbrances except:

(2) Liens and encumbrances recorded before the recordation of the declaration
and, in a cooperative, lens and encumbrances which the association creates,
assumes or takes subject to;

(b} A first security interest on the unit recorded before the date on which the
assessment sought fo be enforeed became delinguernt or, in a cooperalive, the first
securily interest encumbering only the unit’s owner’s interest and perfected before
the date on which the assessment sought to be enforced became delinguent; and
(¢} Liens for real estate taxes and othor governmental assessments or charges
against the unit or cooperative.

The ten is also prior to all security interests described in paragraph (b} to the
extent of any charges incurred by the association on a unit pursuant fo NES
§116.310312 and to the extent of the assessments for common exXpenses based ont
the periodic budget adopted by the asscciation pursuant to NRS §116.3115 which
would have bacome due in the absence of acceleration during the 9 months
immediately preceding lnstitution of an action to enforce the lien, vrdess foderal
regulations adopted by the Federal Home Loan Mortgage Corporation or the
Federa! National Mortgage Association require @ shorter period of priority for the
lien, If federal regulations adopted by the Federal Home Loan Mortgage
{Corparation or the Federal National Mortgage Association require a shorter
peried of priority for the lien, the period during which the lien is prior to all
seeurity interests described in paragraph (b) must be determined in secordancs
with thoss federal Tegnlations, except that notwithstanding the provisions of the
federal regnlations, the period of priority for the lien must not be less than the 6
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'fof association’s assessments for common expenses based upon its periodic budget plus certain repair
costs pursuant to NRS §116.310312. Defendant asserts that the Court should include interest, late
i fees, and costs of collection (including legal fees and costs) in addition to the applicable period of

‘common eXpense assessments constituting the super priority h‘ﬁ‘ﬂ.: Defendant contends
of collecting any past due obligation.

1 court may not go beyond the languape of the stamte in defermining the legislature’s intent.” MeKay
21 iv. Board of Sup 'rs of Carson City, 102 Nev. 644, 648, 730 P.2d 438, 441 (1986} (citing Thompson v,
13 ¥ District Cowrt, 100 Nev. 352, 354, 683 P.2d 17, 19 (1984); Robert E. v. Justice Court, 99 Nev. 443,

1664 P.2d 957 {1983)). The fees provision of NRS §116.310313 was not included by reference in the

: 'Eanguage of NRS §116.3116(2). The legislature specifically included charges incurred pursuant o

{language of NRS §116.310313.

under MRS §116.31162 to 116.31168, inclusive.” Subsection 6 states that “[efxcept as otherwise

NKS §116.3116.” The statutory language suggests that costs and aftorney”s fees should not be

it recorded before the date on which the assessment sought fo be enforced became delinguent] is

months immediately preceding institution of an action to enforce the lien. This
subsection does not affect the priority of mechanics” or materialrnen’s liens, or the
priority of liens for other assessments made by the association.

Plaintiff argues that the super priority len should be limited to an amount equaling 9 months |

{NRS §116.310313 enables an association to charge a unit’s owner reasonable fees to cover the costs |

'The Court has reviewed the record in its entirety. “Where a statute is clear on its face,

NES §116.310312 and common expenses based on the pericdic budget adopted by the association

pursuzant io NRS §116.3115 in the super priority lien, but did not include any of ihe costs and fees

Subsection 4 of NRS $116.310312 allows an association to charge for the notification and

collection costs and interest, but specifically stetes that the Lien for that amount “raay be foreclosed

provided in this subsection, a lien described in subsection 4 is prior and superior to all Hens, claims, ¢

eneumbrances and titles other than the lens deseribed in paragraphs (#) and {¢) of subsection 2 of

inchaded in the super priority amount.
Additionally, in December 2012, the Mevada Departroent of Business and Industry, Real
Estate Division (“RED™), issued Advisory Opinion No. 13-01. Tn its Advisary Opinion, the RED

opined: “The super priority lien [a homeowaer's association has over a first security interest on the

e
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flémited to: (1} 9 months of assessments; and (2) charges allowed by NRS 116.310312” for costs of

i} maintenance or abating a puisance where the umt’s owner has refused. (Advisory Opinion at 2.)

| inferest.” Id

H Services, Inc., 294 P.3d 1223 (Nev. 2012) (noting that Nevada law requires the RED, “and no other :;

i commmission or division,” to interpret NRS Chapter 116),
12

| periodic budget plus certain repair costs pursuant to MRS §116.310312. The Court does not make

1}of Declaratory Reliefis GRANTED.

Further, “[t]he super priority lien based on assessments may not exceed 9 months of assessments as

reflected in the associations budget, and it may not include penalties, fees, late charges, fines, or

The WNevada Supreme Court noted the RED s authority to interpret NRS Chapter 116 in

State, Depariment of Business and Industry, Financiel Instifutions Division v. Nevada dssociation

The Court is satisfied that sufficient authority exists to }imit the super priosity lien to an

amout equaline 9 months of an association’s aszessments for conynen exnenses based upon its
14 e

any finding as to the amount of repair costs existing in this case.

Accordingly, and good cause appearing, Plaintiff’s Motion for Summary Judgment on Claim']

IT IS SO ORDEREL.

DATED this Z2 1] day of July 2013,

F

JAKL I’e?} BERRY
Disteled Tudge

o5
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' Nevada, in and for the County of Washaa that on the & - day
1} the foregoing with the Clerk of the Court by using the ECF system which will send a notice of

CERTIFICATE OF ELECTRONIC SERVICE

electronic filing to the following:

James Adams, BEsq. for Plaintiffs
Sheita Romero, Esq. for Defendant

Cliristinie Kol
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QGSJ CLERK OF THE COURT
WRIGHT, FINLAY & ZAK, LLP
Dana Nitz, Esq.
Mevada Bar No. 000050
Christopher L. Benner, Esy.
Nevaeda Bar No. 068963
5532 South Foirt Apache Road, Suite 110
Tas Vegas, NV 89148
(702) 475-7964; Fax; (702) 946-1345
dnitziedwrightl=eal nes
Attorneys for Defendari,

Sefene Finance, LP
DISTRICT COURT
CLARK COUNTY, NEVADA
PARADISE HARBOR PLACE TRUST Cage No.: A-13-675032-C
Pept. No.: XXIII
Plaingiff,
vs, ORDER GRANTING SELENE
FINANCE, LIS MOTION FOR
SELENE FINANCE, LP: FIDELITY SUMMARY JUDGMENT

NATIONAL TITLE INSURANCE
COMPANY; AARGON COLLECTION
AGENCY; WILLIAM G, RICHARDSON
AND TERESA M. RICHARDSON; and
NEVADA LEGAL NEWS, LLC

Defendants.

This matfer came on for hearing before the court on Avgust 27, 2013, on Defendant,
Selene Finance, LP’s (hereinafter “Selene™) Motion for Summary Judgment, Plaintiff, Paradise
Harbor Place Trust, filed an Opposition and Selene filed its Reply in Support of the Motion for
Summary Judgment, At the hearing, Michael Bohn, Esq., was present for Plaintiff, and Dana
Jonathonr Nitz, Esq., of the law firm of Wright, Finlay & Zak, LLP, appeared for Selenc. The
matter had previously come on for hearing on Plaintif*s Motion for Preliminary Injunction on

February 19, 2013, and March 3, 2013, at which the COURT granted the motion, enjoining
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Defendant Sefene, its agents, emplayees and any person acting on iis behalf from conducting a
foreclosure sale on the subject property and enjoining Plaintiff from encumbering or transferring
the property, unless otherwise ordered by the Coumit.

After considering the oral argument of counsel as well as all papers and pleadings on file,
the Court denied the Preliminary Injunction and the Countermotion to Pismiss was taken under
advisement. The court now finds as follows:

A, Staterment of Facis

This natter concerns property commonly known as 6188 Stane Hollow Street, Las
Vepgas, Nevada 82141 (APN 191-05-217-040), COURT adopts the Statement of Stipnldteci Facts
attached to Sefene’s Request for Judicial Notice in support of its Motion for Summary Judgment
as Bxhibit “AA.” Facts central to this Decision include the following:

A Deed of Trust, recorded on Qctober 31, 2006, names Defendants William O,
Richardson and Teresa M., Richardson as trustors, Spectrum Funding Coerporation as Lender,
Lawyers Title of Nevada as trustee, and Mortgage Electronie Registration Systems, Inc. acting
solely as nomines for Lender and Lender’s successors and assigns as beneficiary. Vartous
Assignments of the Deed of Trust also followed resulting in an assignment to “U.S. Bank Trust,
National Association, not in its individual capacity, bat salely as Trustee for SRMOF REOQ 201 1-
P Trust as beneficiary, of/e Selene Finance LP,” recorded on Juty 20, 2012,

A Notiee of Delinquent Assessment Lien was recorded on behalf of Nevada Association
Services, Inc., as agent for Heritage Estates, on November 12, 2008, A Notice of Default and
Election to Sell Under Homeowners Association Lien was recorded on February 27, 2009, and
there followed a (third} Notice of Foreclosurs Sale, recorded on March 5, 2012, The Foreclosure
Sale on the Homeowners Association Lien took place on June 29, 2012, A Forecloswre Deed in
favor of Stone Hellow Avenue Trust was recorded on July 5, 2012, A Grant, Barpain, Sale Deed
was recorded on July 26, 2012, transferring the property from Stune Hollow Avenue Trust to
Paradise Harbor Place Frust.

B. Standard of Review for Motien for Summary Judgment

Defendant asserts that it is entitled fo summary judgment under N.R.C.P, Rule 56{c)

Page 7 of 8
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becanse Plaintiff cannot prove essential elements of its claim for quiet title (or entitlement to the
remedy of declaratory relief under it). Summary judgment is proper “where ‘the pleadings,
depositions, answers o interrogatories, and admissions on file, together with the affidavits, if
any, show there is no genuine issue as to any material fact and that the moving parfy is entitled o
a judgment as a matter of law.”” Villescas v. CNA Ins. Co., 109 Nev. 1075, 1078, 864 P.2d 288,
290 (1993) {quoting Nav. R, Civ. P. 56{c)}; Cuzze v. University and Community College System
af Nevada, 123 Nev, 598, 172 P.3d 131, 136-37 (2007}, and N.R.C.P. Rule 56{c}. The party
moving for summary judgment must make the nitial showing that no genuing issuc of material
fact exists. Cuzze, 123 Nev, 508, 172 P.3d at 136-37. A material issue of fact is one that affects
the cutcome of the litigation and requires a trial to resolve the differing versions of the truth. See
Admiralty Fund v, Hugh Johmson & Co,, $77 F.2d 1301, 1305-08 (9th Cir. 1982).

Where, as here, the non-moving party will bear the burden of persuasion at trial, the party
moving for summary judgment nesd only: “(1) submit[] evidence that negates an essential
element of the nonmaving party’s claim, or (2) *point[] out ... that there is an absence of
evidence to support the nonmoving party’s case.” Francis v. Wynn Las Vegas, LLC, 262 P.3d
705, 714 (Nev. 201 1), reh’g denied (Feb. 23, 2012). See also Adickes v. S.H Kress & Co., 398
1S, 144, 26 1..Ed.2d 142, 90 S, Ct. 1598 (1970%; Zosimw v. MC4 Distrib. Corp., 693 F.2d 870,
883 (91h Cir. 1982), cert. denied, 460 U.5. 1085, 76 L.Ed.2d 349, 103 5, Ct. 1777 (1983). The
plain language of Rule 56(c} “mandates the enfry of summary judgment ... against a party who
fails to make a showing sufficient {o establish the existence of an element essential te that party’s
case, and on which that party will bear the burden of proaf at trial.” Celotex Carp, v. Cairetr,
4778317, 106 5. Ct. 2548 (1986). When the moving party has negated an essential element
of the nonmoving party’s claim, there can be “no genuine issue as to any material fact,” since a
complete failure of proof concerning an essential element of the nonmoving party’s case
necessarily renders all other facts immaterial. Celatex, 477 U.S. at 323, 106 8. Cr. at 2554, This
standard mirrors the stendard for a directed verdict under F.R.C.P. 50{a} — the fimctional
equivalent of N.R,C.P. 50(a) — which is that the trial judge must direct a verdict if, under the

governing law, there can be but one reasanable conclusion as 1o the verdict. Anderson v, Liberfy
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Lobby, Inc., 477 1.S. 242,250, 91 L.Ed.2d 202, 106 5. Ct. 2505 (1986); and see N.R.C.P.
50{a)(1) (“If during a trial by jury, a party has been fully heard on an issue and on the facts and
law a party has failed to prove a sufficient issue for the jury, the caurt may determine the issue
againsi that party and may grant & motion for judgment as a matter of law against that party with
respect to a ¢laim or defense that cannot under the controlling law be maintained ... without a
favorable finding on that issne.”).

The statement of stipulated facts clearly demonstrates the factual background of this
matier. As the parties have agreed to the above facts, which are the only material facts, there
remain only questions of law for thi; Court 1o decide. |

. Siatutory Interpretfation of NRS §116.3116

The question before the vourt is a clear-cut issue of statutory interpretation.
Homeowner’s association fiens are governed by NRS §116.3116. Here, Plaintiff argues that a
foreelosure ander NRS §116.3116 extinguishes the senior deed of trust. Defendant argues that
this interpretation of the statute is erronecns and would lead to absurd results.

“In & quiet title action, the burden of proaf rests with the plaintiff to prove good fitle in
himself” Breliant v. Preferred Equities Corp., 112 Nev, 663, 918 P.2d 314, 318 (Nev. 1996);
and Wensley v. First Nat, Bank of Nevada, 2012 WL 1971773 (D. Nev. 2012). To prevail,
Plaint{? must demonstrate that the home owner’s association’s notice of delinquent assessment
was recorded before Selene’s Deed of Trust. See Centeno v. Mortgape Elec. Registration Sys.,
Inc., Case No. 2:11-cv-02105-GMN-RB, 2012. WL 3730528, at *3 (D. Nev. Aug, 28, 2012)
(hoiding that without an allegation that the HOA lien “chronologically precedes™ the deed of
trust and without submission of the first in time lien, a claim under N.R.S 11.6,3116(2) fails}.
Upon the facts before the COURT, because Plaintiff cannot prove this central element, its claims
far relief to quiet title fail as a matter of law. Centeno, 2012 WL 3730528, at *3.

The Court constries the statuse under common methods of statutory construction. The
court alse considers NRS § 116.3116 in pari materia with ather foreclosure statutes. See, e. g,
Willisns v. United Parcel Seivices, 129 Nev, Adv. Op. 41 (2613) (stating that statutory

provisions are read as a whole with effect given ta each word or phrase); Barney v, M. Rose
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Heating & Air Conditioning, 192 P.3d 730 (2G03) {(statutes must !:Bad. in eontext, poliey can be
considered as an interpretive aid); State Dept. of Business and Indusiry v. Nevada Ass'n Srves,,
Ine., 294 P.3d 1223 (Nev., 2012) {coust considered NRS Chapter 116 and NRS Chapter 649 in a
way that harmonizes thein as a whole). Accordingly, “it is the duty of this court, when possible,
to interpret provisions within a commen statutory scheme “harmenionsly with one another in
aecordance with the general purpose of those statutes” and to avoid unreasonable or absurd
results, thereby giving effect to the Legislature’s inteut,” Sp. Nevada Homebuilders Ass’n v.
Clark County, 121 Nev. 446, 449, 117 P.3d 171, 173 (2003} (emphasis added] (citations
omitted).

The statute states in relevant part that an assoctaticn’s lien “is prior to all other liens and
sroembrances on a unit excapt ... (b} A first security interest on the unit recorded before the date
an which the assessment sought to be enforced became delinquent.” NRS §116.3116{2)(b). The
statute also creates a super priority interest for assessments “which would have become due in
the absence of acceleration during the 2 months immediately preceding institution of an action te
enforce the lien.” Id. Any amounts superfluous to the nine months are not afforded a super
priority. Jd.

The Nevada Supreme Court has not addressed what an “action’’ means under NRS
116.3116(2)(c). Black’s Law Dictionary defines action as “a lawsnit brought in a court; a formal
complairt within the jurisdiction of a court of Jaw.” BLACK § LAW DICTIONARY 28 (6th ed]
1990). Other depattments in the Eighth Judicial District Court Department have held that an
action, it the context of §116.3116, means 4 civil action. See e.g., Deulsche Bank National Trust
Comp. v. The Foethills af Macdonald Ranch, Case Nao. A-13-680505 {(Nev, 2013); SFR
Investiments Pool 1, LEC v, U8, Bank, N.A., ef ab., Case No. A-13-678814 {Nev, 2013}; Daisy
Trust v. Wells Farga Bank, N.A., ef al, Case No, A-13-675183 (Nev, 2013).

Furthermore, this interpretation is consistent with Nevada federal district court decisions,
Dialoros Holdings, LLC v. Countrywide Home Loans, Ine,, 2013 WL 531092, at *3 (D. Nev.
Feb. 11, 2013) {holding that when an HOA holds a non-judicial foreclosure sale, the buyer takes

the property subject fo the first security interest); Weeping Hollow Ave, Trust v. Spencer, 2013
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WL 2296313, at *5 (D). Nev. May 24, 2013) (stating that the super priority Lien does not
extinguish the first position deed of trust); Bayview Loan Servicing, LLC v, Alessi & Koenig,
LLC., 2013 WL 2460452, at *4 (1. Nev. June 6, 2013) (stating that foreclosurc of neither a
super-priority lien nor a first mortgage will extinguish the other, but first proceeds must go 1o the
super-priority lien); Safvader v. National Defadt Servicing Corp., 2013 WL 3049084, at *5-6
(D. Nev. June 13, 2013) (denying pretiminary injunction for failure to establish liketihood of
success on the merits because statute does not elimminate the first security interest as a matter of
law). _

To addition, NRS §116.3116(2)(b) must be read in conjupstion with: other portions of
NRS 116.3116 which refer to the term “action” as & judicial proceeding. Specifically, NRS
116.3116(7) states “[a] judgment or decree it any action under this seetion must inclade costs
and reasonable attomey’s fees for the prevailing party” {emphasis added), and NRS
116.3116(10) provides that a home owner’ s association may institute an action to collect
delinquent assessments and to foreclose a lien and the court may appoint a receiver to collect
rents during the pendency of the action. Therefore, “action” under NRS §116.3116 means a
civil action filed by either the lender or the HOA.

COURT FINDS that the first security interest Deed of Trust was recorded on October 31,
2006, prior tg the home owner’s association lier, recorded on Novernber 12, 2008, and the home
owner's association’s Notice of Default and Election to Sell Under Homeowners Association
Lien, recorded February 27, 2009,

COURT FINDS the home owner’s association super priority lien only creates a priority
1o payment from foreclosure proceeds.

COURT FINDS NRS §116.3116 requires an action and 1 nct applicable when the home
owner’s astociation forecloses under a non-judicial foreclosure stetutes pursuant to NRS.
1163116 ef 5eq.

COURT FURTHER FINDS that the home owner’s association foreclosure sale of its
lien, under NRS §116.3115, cannot extinguish Selene’s Deed Of Trust because it was recorded

prior to the home ownher association’s lien, and Plaintiff Paradise Harbor Place Trust purchased

Page 6 0f §-




L B - R = T ¥ - R

—_—
— =

p— — J— — — "
e B =i} la S LY ]

—
=]

19

the property with notice of the first in time Deed of Trust and took the property subject to the
first Deed of Trust.

COQURT FURTHER FINDS that, while the requirements for preliminary injunction may
have been present at the tine of hearing of Plaintiff"s Motion, Plaintiff ne longer enjoys 2
reasonable probahility of success on the merits, See, Pickett v. Comanche Construciion Co., 108
Newv. 422, 836 P.2d 42 (1992); see also, Dixon v. Thatcher, 103 Nev. 414, 742 P.2d 1029 (1987).
Consequently, there is no need to preserve the status quo pending final judgment. See,
Ortenheimer v. Real Estate Division, 91 Nev, 338, 535 P.2d 1284 (1975); see aiso, Memory
Gardens of Las Vegas, Inc, v. Pet Ponderosa Memeorial Gardens, Inc., 88 Nev. 1, 492 P2d 123
(1972); and Rerryman v. International Brotherhood of Electrical Workers, 82 Nev, 277, 416
P.2d 387 (1960).

COURT FURTHER FINDS that, on Febroary 15, 2013, a judpment of dismissal as to
Defendant Nevada Legal News, LLC, was entered, and on May 31, 2013, a judgment of
dismissal as to Defendant Fidelity National Title Insurance Company, and, while Defendants
Aargon Collection Agency, William O. Richardson and Teresa M. Richardson have been served,
and defanlts were entered against them, on April 11, 2013, default judpments have neither been
sought nor obtained, Consequently, this Decision would not conclude all matters against all
parties and would not be a final order absent an express determination by this COURT.

COURT FURTHER FINDS that that there is no just reason for delay and upon an
exptess direction for the entry of judgment in favor of Defendant Selene on its Motion for
Summary Judgment. Defendant Selene requested certification under N.R.C.P. 54{b) and
Plaintiff agreed (o this request.

In light of the foregoing, COURT ORDERS Defendant Selene’s Motion for Summary
Judgment, GRANTED.

COURT FURTHER ORDERS that the Temporary Restraining Crder and Preliminary

Injunclion previously entered are dissolved.
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COURT FURTHER DIRECTS the entry of a final judgment, pursnant to N.R.C.P. 54(h),
in favor of Defendant Befene and against Plaintiff,

COURT FURTHER DIRECTS that the triat scheduled to commence September 23,
2013, at 1;00 p.m., Is vacated, as are all related pretrial proceedings inchiding the Deadline 1o file]
all Motions in Limine on August 3¢, 2013, and the Calendar call set for September 17, 2013,

[T IS SO ORDERLD.
DATED this ___ dayofl]

[;

o — o

IABLE STHPHANY A. LY
CT)COURT JUDGE

Submitted by:
WRIGHT, FINLAY & ZAK, LLF

Dana Jonathén Nitz, Esq.

Nevada Bar No. 060030

Christopher L. Benner, Esq.

Nevada Bar No. 608963

5532 South Fort Apache Road, Suite 110
Las Vegas, NV 89148

Attorneys for Deferrdant, Selene Finance, LP

Reviewed by:
LAW OFFICES OF
MICHAEL F. BOMN, ESG., LT,

Flta) F Lo

Michael F. Bolin, ¥sa.

376 E. Warm Springs Rd., Ste. 125

Las Yegas, NV 8011%

Aitorney for Plaintiff, Paradise Harbor Place Trust
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DISTRICT COURT
CLARK COUNTY, NEVADA

# k k %

SFR INVESTMENTS POOL 1, LLC, Plaintiff CASE NO.- A-12-676349-C

V.
NATIONAL CITY BANK; NATIONSTAR DEPARTMENT XXVII

MORTGAGE, LLC; and DAVID JOHN VIK,
Defendants

DECISION AND ORDER GRANTING DEFENDANT NATIONSTAR
MORTGAGE, LLC’s MOTION FOR SUMMARY JUDGMENT

This matter having come on for hearing on the 17th day of July, 2013; Diana S.
Cline, Esq. appearing for and on behalf of Plaintiff, SFR Investments Pooll, LLC
(hereinafier “Plaintiff” or “SFR”); Janice E. Jacovino, Esq. appearing for and on behalf of
Defendant Nationstar Mortgage, LLC (hereinafter “Defendant” or “Nationstar”); and the
Court having heard arguments of counsel, and being fully advised in the premises,
COURT FINDS after review:

(1) This dispute arises from foreclosure proceedings conducted against a
residential property located at 3673 Belvedere Park Lane, Las Vegas, Nevada 89141,
Parcel No. 191-05-411-020 (the “Property”). The Property is localed within a common- -
interest community governed by a homeowners’ association as defined in NRS Chapter
116, known as Christopher Communilies at Southern Highlands Goelf Club Association

(G‘HOA)B) )
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(2) Former ftitle owner, Defendant David John Vik, failed to pay all monthly
assessments due under the operating documents of the common-interest community. In
response, the HOA asserted a lien against the Property' and initiated non-judicial
foreclosure proceedings pursuant to NRS 116.3116 er seq. which culminated in a
foreclosure sale conducted on J anuary 26, 2013.

(3) Plaintiff acquired the Property on January 26, 2013 by successfully biddiné on
the Property at a publicly-held foreclosure auction in accordance with NRS 116.3116, ez
seq. (“HOA foreclosure sale”), and the resulting foreclosure deed was recorded in the
Official Records of the Clark County Recorder as Instrument Number 201301280002210
(“HOA Foreclosure Deed™), on or about January 28, 2013.

(4) Plaintiff filed its Complaint on February 7, 2013, stating two causes of action:
{First) Declaratory Relief/Quiet Title Pursuant to NRS 30.010, er. seg. and 116.3116, et.
seq.; and (Second) Preliminary and Permanent Injunction against Nationstar and NCB.

{(5) A Stipulation and Order fo Withdraw Motion for Preliminary Injunction and
Stay Foreclosure was filed March 26, 2013, whereby foreclosure by Defendant would be
stayed until after April 24, 2013, the date set for hearing on Defendant’s Motion to
Dismiss.

(6) The parties agreed that should Defendant pursue foreclosure affer April 24,
2013, Defendant would provide Plaintiff’ with at least twenty (20} days notice prior to
conducting the sale pursuant to NRS 107.080. The Court CONTINUED the April 24,
2013 hearing to May 2, 2013, and later to May 9, 2013, to allow Plamtiff to fifc a Sur-
Reply in rcs;ponse to Defendant’s Reply in support of the Motion to Dismiss, which
Reply had not been received by Plaintiffs Counsel. Afier hearing oral argument on May

9, 2013, the Court DENIED Defendant’s Motion to Dismiss, refusing to consider it as a

! Notice of delinguent assessment lien against the property was recorded April 24, 2012,

2
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Motion for Summary Judgment at that time because such relief was not requested in the

Motion.

(7) As presented by the parties, the material facts are undisputed, and the issue
beforé this Court involves a question of law: did the January 26, 2013 non-judicial
foreclosure sale conducted pursuant to NRS 116.3116 ef seq. and based upon a lien
asserted by a homeowner’s association for unpaid assessments automatically extinguish,
by operation of law, any and all prior encumbrances upon the Property?

(8) Pursuant to Nevada Rule of Civil Procedure (“NRCP”) 56, “[a] party against
whom a claim...is asserted...may, at any time, move with or without supporting
affidavits for a summary judgment in the party’s favor as to all or any part thereof.”

NRCP 56 (b). “The judgment sought shall be rendered forthwith if...there is no genuine

issue as to any material fact and that the moving party is entitled to a judgment as a -

matter of law.” NRCP 56 (c}.
{9) The party moving for summary judgment bears the initial burden of

production to show the absence of a genuine issue of material fact. Cuzze v. Univ. and

Comm. College Sys. Of Nev., 123 Nev. 598, 172 P.3d 131, 134 (2007). If this initial

burden is met, the non-movant must then by affidavit or other admissible evidence
introduce specific facts that show a genuing issue of material fact. Id, The substantive law

defines which facts are. material. See Wood v. Safeway, 121 Nev. 724, 731, 121 P.3d

1026, 1031 (2003); see also Anderson v. Liberty Lobby, Inc,, 477 U.S. 242, 248 (1986).

A review of the record in regards to a motion for summary judgment must be viewed in a

light most faverable to the non-moving party. Fire Ins. Exchange v, Cornell, 120 Nev.

303, 305 {Nev. 2004},
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(10) The plain language of Nevada Revised Statutes § 116.3116 (2) (c) creates,
for an association, a super priority lien “to the extent of any charges incurred by the
association on a unif pursuant to NRS 116.310312 and to the extent of the assessments
for common expenses based on the periodic budget adopted by the association pursuant
to NRS 116.3115, which would have become due in the absence of acceleration during
the 9 months immediately preceding institution of an action to enforce the lien.” NEv.
REV. STAT. 116.3116 (2) (c) (emphasis added). No clear, binding Nevada case law exists
to date, which would provides direction on the necessity, or not, of judicial foreclosure
proceedings in order to extinguish a first security mortgage interest.” However, without
institution of a judicial foreclosure, the interest of junior lien holders cannot be
extinguished by the process employed here.

(11) While the Court is not bound by persuasive authority from other jurisdictions
which require judicial foreclosure to trigger a super priority lien, the Court has previously

ruled based upon, and consistent with, the case of Diakonos Holdings, LLC v.

Countrywide Home Loans, Inc., Slip Copy, 2013 WL 531092 (D .Nev., Feb. 11, 2013),

which this Court found persuasive in holding that

NRS 1163116 (2) (¢) creates a limited super priority Hen for 9 months of
HOA assessments leading up to the foreclosure of the first mortgage, but it
does not eliminate the first security inferest... the statutory scheme does
not require an HOA to wait until the holder of the deed of trust forecloses.
Instead, as in this case, the HOA may initiate a nonjudicial foreclosure to
recover delinquent assessments and the purchaser at the sale takes the
property subject to the security interest.

Id. at *3.

{12) This Court also notes the decision in Bayview Loan Servicing, LL.C v. Alessi

& Koenig, LLC et al., 2:13-cv-00164-RCI-NJK (D.Nev., filed Jun. 6, 2013} (hereinalier

2 See First 100, LLC v. Ronald Burns, er al, Order Denying Defendant’s Motion to Dismiss, at 7:23-28
(Case No. A677693, Eighth Judicial Dist. Ct. of Nev,, filed May 31, 2013) (hereinafter “First J00 Order™).
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“Bayview”), which noted, with respect to foreclosures of either an HOA’s super priority

lien or a first security mortgage interest on a property subject to an HOA super priority
lien, that “the foreclosure of neither extiﬁguishes the other.” Id. at 6:1. The Bayviéw court
explained:

The Court rejects [SFR’s] reading of the statues [sic]. It is clear to the

Court that the legislative intent was to ensure that no matter which entity

forecioses, an HOA will be made whole (up to a limited amount), while

also ensuring that first mortgagees who record their interest before notice

of any delinquencies giving rise to a super-priority lien do not lose their

security. The Court does not believe that the legislature intended the

extreme tesult of extinguishment of a first mortgage in any case where an
HOA forecloses its own lien.

Id. at 9:3-8. This Court agrees.

{(13) This Court also recognizes that, although the Advisory Opinion of the
Nevada Real Estate Division®, cited by Plaintiff, is contraryl to this Cowurt’s current and
prior rulings, that Opinion disclaims, at the end, that the Opinion does not have the force
of law.

COURT ORDERS for good cause appearing and for the reasons stated above,
Defendant’s Motion for Summary Judgment is GRANTED.

Dated: September 11, 2013

e/ AL
NANCY ALLE_/
DISTRICT COURT JUDGE

* Nevada Real Estate Divisien, Advisory Opinion, No. 13-01, at 9 (Dec. 12, 2012} (*An association can
fareclose its super priority licn and the first security interest holder will either pay the super priority lien
amount or lose its security.™).
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I hereby certify that on the date filed, I mailed a copy of the foregoing to the
attorneys as follows:

Kristin Schuler-Hintz, Esq.
MCCARTHY & HOLTHUS, LLP
9510 W. Sahara Ave., Suite 110
Las Vegas, NV §9117

Howard Kim, Esq.

HOWARD KIM & ASSOCIATES
400 North Stephanie St., Suite 160
Henderson, NV §9014

P\ -%M/W1 e/

L)
Karen Lawrence
Judicial Executive Assistant
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CLERK OF THE COURT

Attorneys for Counterclaimant GREEN TREE SERVICING, LLC

DISTRICT COURT

CLARK COUNTY,NEVADA

SFR INVESTMENTS POOL 1, LLC, a Nevada

limited liability cormpany,

Plaintiif,
V.

DHI MORTGAGE COMPANY, LTD., et af.,

Defendants.

GREEN TREE SERVICING, LLC, a foreign limited

liability ¢company,

Counterclaimanis,

V5,

SFR INVESTMENTS POOQIL. 1, LLLC, a Mevada

limited liability company,

Counterdefendants.

Case MNo.: A-12-672799-C
Dept.: XVIII

ORDER AFTER HEARING ON
MOTION FOR SUMMARY
JUDGMENT

This matter came on’ for hearing before the above-captioned court on Green Tree

Servicing, LLC s metion for summary judgment at 8:15 a.um. on August 13, 2013, the Honorable

David Barker, presiding. After considering all evidencs and testimony and reviewing the briefs of

the parties, the court hereby makes tis order as follows:

Page 1 of &
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FINDINGS OF FACT

. On December 11, 2006 Thomas Dake (“Dake™) signed a note in the amount of!

$217,800.00 in favor of DHI Mortgage Company, Ltd. (“DHI™) in exchange for a loan
which was used to purchase the real property located at 9353 Lady Finger Court, Las
Vegas, NV 89149 (the “Property™).

On December 11, 2006, Dake assigned a Deed of Trust to DHI as security for this
Note, which was recorded on December 12, 2011 in the Clark County Recorder’s
Office as Instrument No. 200612130002982,

Dake stopped making payments to the Fort Apache Square Homeowner's Association
(the “HOA™} pursuant to the HOA’s CC&R’s, and they filed a lien against the
Property on August 23, 2011 in the amount of $975.00, consisting of $900.00 for
collection fees and $75.00 for collection costs.

The Notice of Delinquent Assessment did not mention reference compliance with the

relevant portions of NRS Chapter 116 giving rise to a super-priority lien.

. The HOA filed a Default pursuant to their lien on November 11, 201 1.

The Notice of Default did not mention reference compliance with the relevant portions
of NRS Chapter 116 giving rise to a super-priority lien.

On May 7, 2012, the HOA, through its foreclosure of lien by sale agent, Alessi &
Koenig, filed a Notice of Trustee’s Sale,

The Notice of Trustee’s Sale did not mention reference compliance with the relevant
portions of NRS Chapter 116 giving rise 1o a super-priority lien.

On July 20, 2012, Alessi & Koenig, as Trusiee for the HOA, conducted a non-judicial
foreclosure sale and SFR Investments Pool 1, LLC {*SFR”) purchased the Trustes’s
Deed for §5.200.00, which was recorded on July 24, 2012,

At no point during the foreclosure process did the HOA {ile an action with a court of]

competent jurisdiction o establish a right to foreclose an the delinquent [ien,

Page 2 of & RA0320
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On March 5, 2012, Green Tree Servicing, LLC (“Green Tree™) was assigned the Deed
of Trust from MERS, as nominee for DHI Morigage Company, Lid., which was
recorded on August 11, 2012 in the Clark County Recorder’s Office as Instrument No.
201207110002121.

OCn July 11, 2012 National Default Servicing Corporation (“National”) was substituted
in as Trustee by Green Tree,

Dake stopped making mortgage payments to DHI and accrued $13,847.77 in
arrearages which prompted DHI to file a Default and Election to Se¢ll the Property on
July 31, 2012.

On November 13, 2012, National Default Servicing Corporation, on behalf of Green

Tree, recorded a notice of trustee’s sale to sell the Property.

. On November 13, 2012, National received the Certificate from the Nevads

Foreclosure Mediation Program, and recorded the same as instrument no.
201211130003083.

Cn or before December 12, 2012, DHI assigned its interest in the Note and the Deed
to Federal Natiaﬁal Mortgage Association (“Fannie Mae™), and Green Tree services
the loan for Fannie Mae.

On December 12, 2012, Fannie Mae acquired the Trustee Deed at the Trustee Sale
which was duly recorded, for $233,856.45 which is the amount outstanding on the
loan.

CONCEUSIONS OF AW

Summary judgment is éppropriate il the pleadings. alfidavit, deposition, or any other
evidence show that there is no genuine issue as to any material fact and that the
moving party is entited to judgiment as a matter of law. Nev, R, Civ. P. 36(c); Celotex
Corp. v. Catreft, 477 U.8. 317, 322106 5.Ct. 2548, 2552 {1986).

When the moving party has carried its initial burden to produce the foregoing

evidence, the opposing party bears the burden to establish that a genuine 1ssuc as to

Page 3 of 6 ‘
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any material fact actually does exist. Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 586, 106 §.Ct. 1348, 1355 (1986).

When the moving party has carried its initial burden to produce, the opposing party
must demonsirale that the fact in contention is material — a fact that might affect the
outcome of the suit under the governing law —- and that the dispute is genuine — the
evidence is such that a reasonable jury could return a verdict for the nonmoving party.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48, 106 S.Ct. 2505, 2510 (1986);
Wood, 121 Nev. at 731, 121 13,3d at 1031.

To that end, the opposing party may not rest upon general allegations and conclusicns,
but must, by admissible evidence, set forth specific facts demonstrating the existence
of a genuine factual issue, Wood, 121 Nev. at 732, 121 13.3d at 1031.

NRS 116.3116(1) provides that an association has a lien against real property for
unpaid assessments, fines or penaliies levied against the unit. Homeowner association
liens against units or homes for unpaid or delinquent assessments.

NRS 116.3116(2) provides in pertinent part:

A lien under this section is prior to all other liens and encumbrances on a
unit except:

{a} Liens and encumbrances recorded before the recordation of
the declaration and, in a cooperative, liens and encumbrances which the
association creates, assumes or takes subject to;

{b} A first security interest on the unit recorded before the date
on which the assessment sought to be enforced became delinquent or, in a
cooperative, the first security interest encumbering only the unit's owner's
terest and perfected before the date on which the assessment sought to
be enforced became delinguent; and

(c} Liens for real estate rtaxes and other governmental
assessments or charges against the unit or cooperative.

The lien is also prior to all security interests described in paragraph (b) to
the extent of any charges incurred by the association on a unit pursuant (o
NRS 116310312 and to the oxtent of the asssssments [or common
expenses based on the periodic budget adopted by the association pursuant
o NRS 1163115 which would have become duc in the absence of
acceleration during the 9 months immediately preceding iostitution of an
action to enforce the lien, . (Bold emphasis added.)

Page 4 of &
RA0322




BROOKS BAUER LLP

1645 VILLAGE CENTER CIRCLE, STE. 200, LAS VEGAS, NEVADA 89134

TELEPHOHNE: (7o2) 851-1191 FAX: (7o2) 851-1108

O =1 ot g L DD e

e T e e )
T ]

7.

10.

I,

12.

13,

A lien under NRS 116.3116{2} is "prior” to "all other liens and encumbrances on a
unit,” without the requirement of an enforcement action, except for, inter alia, "[a] first
security interest.” See, NRS 116.3116(2). That exception specifies the association's
lien is junior to the first security interest at least until an "action” is commenced. See,
NRS 116.3116(2).

As used in NRS chapter 116.3116, the term "action" refers to the filing of a civil
lawsuit in a court of competent jurisdiction, NRCP 2, NRCP 3 and NRS 38.400.

The institution of an action or suit brought in a court of competent jurisdiction is a
condition precedent to elevating the status of the association’s junier lien to "super
priority.”

The undisputed evidence shows that Fort Apache Square HOA did not initiate a legal
action and therefore the condition precedent to the creation of a super priority portion
of the lien was never satisfied.

The ownership interest acquired by SFR at the HOA lien sale is subordinate to the first
Deed of Trust held by Green Tree and holds title subject to all of the claims and
interests of Green Tree.

Summary jodgment shall be entered on behalf of Green Tree Servicing, LLC and
against Plaintiff, SFR Investment Pool 1, LLC on the underlying complaint and on all
of its counter-claims,

Plaintif(’s request that the court’s ruling on this matler be certified under the

pravisions of NRCP 54(b) is also granted.

IT 15 SO ORDERED,

ot F{g el
DATED this &% " dayof  Setembey 2013,

DISTRICT C(%Jfl’f JUDGE &

Page 5of 6
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Submitted by:
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Christopher S. Connell, Esq.
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Attorneys for Courderclaimant
GREEN TREE SERVICING, LLC

Approved as to form and content;

Nevads Bar No. 10386
Diana 8. Cline, Esg.
Nevada Bar No. 10380
Victoria L. Hightower, Esq.
Nevada Bar No. 10897

Atiorneys for Plainiiff
SFR Investments Pool I, LLC
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§ 47-258, Lien for assessments and other sums due association...., CT ST § 47-258

Connecticut General Statutes Annotated
Title 47, Land and Land Titles
Chapter 828. Common Interest Ownership Act (Refs & Annos)
Part ITT. Management of Common Interest Communities {Refs & Annos)

C.G.S.A. § 47258

8. Lien for assessments and other sums due association. Enforcement

Effective: October 1, 2013
Currentness

(2} The association has a statutory lien on a unit for any assessment attributable to that unit or fines imposed against its unit
owner, Unless the declaration otherwise provides, reasonable attorneys' fees and costs, other fees, charges, late charges, fines
and interest charged pursuant to subdivisions {10), (11) and (12) of subsection () of section 47-244 and any other sums due to
the association under the declaration, this chapter, or as a result of an administrative, arbitration, mediation or fudicial decision,
are enforceable in the same manner as unpaid assessments under this section. If an assessment is payable in installments, the
full amount of the assessment is a lien from the time the first installment thereof becomes due.

(b) Notwithstanding any provision in the declaration or bylaws to the conirary, a lien under this section is prior to all other
liens and encumbrances on a unit except (1) liens and encumbrances recorded before the recordation of the declaration and,
in a cooperative, liens and encumbrances which the association creates, assuines or takes subject to, (2) a first or second
security interest on the unit recorded before the date on which the assessment sought to be enforced became delinquent, or, in
a cooperative, a first or second security interest encumbering only the unit owner's interest and perfected before the date on
which the assessment sought to be enforced became delinquent, and (3) liens for real property taxes and other governmental
assessments or charges against the unit or cooperative. In all actions brought to foreclose a lien under this section or a security
interest described in subdivision (2) of this subsection, the lien is also prior to all security interests described in subdivision. (2)
of this subsection to the extent of (A) an amount equal to the common expense assesstnents based on the periodic budget adopted
by the association pursuant to subsection {a) of section 47-257 which would have become due in the absence of acceleration
during the nine months immediately preceding institution of an action to enforce either the association’s lien or a security
Interest described in subdivision (2) of this subsection, excluding any late fees, interest or fines which may be assessed by the
association during the nine-menth period, and (B) the association's costs and reasonable attorney's fees in enforcing its lien. A
lien for any assessment or fine specified in subsection (a) of this section shall have the priority provided for in this subsection
in an amount not to exceed the amount specified in subparagraph (A) of this subsection. This subsection does not affect the
priority of mechanics' or materialmen's liens or the priority of liens for other assessments made by the association.

(¢) Unless the declaration otherwise provides, if two or more associations have liens for assessments created at any time on
the same property, those liens have equal priority.

(d) Recording of the declaration constitutes record notice and perfection of the lien. No further recordation of any claim of lien
for assessment under this section is required.

(e) A lien for unpaid assessments is extinguished unless proceedings to enforce the lien are instituted within three years after the
full amount of the assessments becomes due; provided, that if an owner of a unit subject to a Hien under this section files a petition
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§ 47-258. Lien for assessments and other sums due association...., CT ST § 47-258

for relief under the United States Bankruptcy Code, ! the period of time for instituting proceedings to enforce the association's
lien shall be tolled until thirty days after the automatic stay of proceedings under Section 362 of the Bankruptcy Code 2 is lifted.

() This section does not prohibit actions against unit owners to recover sums for which subsection (a) of this section creates
a lien or prohibit an association from taking a deed in lieu of foreclosure.

(2) A judgment or decree in any action brought under this section shall include costs and reasonable atiorney's fees for the
prevailing party.

{(h} The association on request made in a record shall furnish to a unit owner a statement in recordable form setting forth the
amount of unpaid assessments against the unit. The statement shall be furnished within ten business days after receipt of the
request and is binding on the association, the executive board and every unit owner,

(i) In a cooperative, on nonpayment of an assessment on a unit, the unit owner may be evicted in the same manner as provided
by law in the case of an unlawful holdover by a tenant, and the lien may be foreclosed as provided by this section.

(1) The association's lien may be foreclosed in like manner as a mortgage on real property,

(k) In any action by the association to collect assessments or to foreclose a lien for unpaid assessments, the court may appoint
a receiver of the unit owner pursuant to section 52-504 to collect all sums alleged to be due from that unit owner prior to or
during the pendency of the action. The court may order the receiver to pay any sums held by the receiver to the association
during the pendency of the action to the extent of the association's common expense assessments based on a periodic budget
adopted by the association pursuant to subsection (a) of section 47-257.

() If a holder of a first or second security interest on a unit forecloses that security interest, the purchaser at the foreclosure sale
is not liable for any unpaid assessments against that unit which became due before the sale, other than the assessments which
are prior to that security interest under subsection (b) of this section. Any unpaid assessments not satisfied from the proceeds
of sale become common expenses collectible from all unit owners, including the purchaser.

{m) {1) An association may not commence an action to foreclose a lien on a unit under this section unless: (A) The unit owner,
at the time the action is commenced, owes a sum equal to at least two months of common expense assessments based on the
periodic budget last adopted by the association pursuant to subsection (a) of section 47-257; (B) the association has made a
demand for payment in a record and has simultaneously provided a copy of such record to the holder of a security interest
described in subdivision (2} of subsection (b} of this section; and {C) the executive board has either voted to commence a
foreclosure action specifically against that unit or has adopted a standard policy that provides for foreclosure against that unit.

(2) Not less than sixty days prior to commencing an action to foreclose a lien on a unit under this section, the association shall
provide a written notice by first class mail to the holders of all security interests described in subdivision (2) of subsection (b) of
this section, which shall set forth the following: (A) The amount of unpaid common expense assessments owed to the association
as of the date of the notice; (B) the amount of any attorney's fees and costs incurred by the association in the enforcement of
its lien as of the date of the notice; (C) a statement of the association's intention to foreclose its lien if the amounts set forth in
subparagraphs (A) and (B) of this subdivision are not paid to the association not later than sixty days after the date on which
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the notice is provided; (D) the association’s contact information, including, but not limited to, (i) the name of the individual
acting on behalf of the association with respect to the matter, and (i1) the association's mailing address, telephone number and
electronic mail address, if any; and (E) instructions concerning the acceptable means of making payment on the amounts owing
to the association as set forth in subparagraphs (A) and (B) of this subdivision. Any notice required to be given by the association
under this subsection shall be effective when sent.

(3) When providing the written notice required by subdivision (2) of this subsection, the association may rely on the last-
recerded security interest of record in identifying the name and mailing address of the holder of that interest, unless the holder of
the security interest is the plaintiff in an action pending in the Superior Court to enforce that security interest, in which case the
association shall provide the written notice to the atiomey appearing on behalf of the holder of the security interest in such action.

{4) The failure of the association to provide the written notice required by subdivisions (2} and (3) of this subsection prior to
comumencing an action to foreclose its lien shall not affect the priority of its lien for an amount equal to nine months common
expense assessments, but the priority amount in such action shall not include any costs or attorney's fees.

(n) Every aspect of a foreclosure, sale or other disposition under this section, including the method, advertising, time, date,
place and terms, shall be commercially reasonable.

Credits

(1983, P.A. 83-747, § 59, eff. Jan. 1, 1984; 1984, P.A. 84-472, § 16, eff. June 8, 1984; 1989, P.A. 89-254, § 14, 1991, P.A.
91-341, § 15, eff. July 3, 1991; 1991, P.A. 91-359, § 1, eff. July 5, 1991; 1995, P.A. 95-187, § 22, ff. Oct. 1, 1995; 2009,
P.A. 09-225, § 32, effl July 1, 2010; 2010, P.A. 10-186, § 13, eff. July 1, 2010; 2013, P.A. 13-156, § 1, eff. June 24, 2013;
2013, P.A.13-156,§ 2)

Notes of Decisions containing your search terms (0)
View all 23

Footnotes
1 11 U.S.C.A. § 101 et seq.
2 11 U.8.CA. § 362

Current with Public Acts of the 2013 January Regular Session of the Connecticut General Assembly

fod of Docwment © 2014 Thomson Reuters. No claim to original §.8. Governnent Works,
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DISTRICT COURT
CLARK COUNTY, NEVADA
PREMIER ONE HOLDINGS, Case No.: A-13-681538-C
Plaimtift, Dept. No.: XXV Electronically Filed
Vs, 10/04/2013 10:20:44 AM

BANK OF AMERICA, N A.; a national
Banking Association; AUGUSTA
BELFORD AND ELLNGW0OOD
HOMEOWNERS ASSOCIATION, a
Nevada Non-Profit Corporation;
MOUNTAINS EDGE STER
ASSOCIATION, a Nevada Non-Profit
Corporation; REPUBLIC SERVICES,
NC., a Delaware Corporation; DOES [-X
%XDIVH)UALS; and DOE ENTITIES XI-

*

Defendants.

Qo b s

CLERI{ OF THE COURT

ORDER GRANTING MOTION TO DISMISS

Defendant Bank of America’s Motion to Dismiss filed August 30, 2013

came on for heaning before the Court on October 1, 2013. Steven Shevorski, Esq.,

appeared on behalf of Bank of America (“Defendant”), Charles Lombino, Esq.,

appeared on behalf of Premier One Holdings (“Plaintiff”). The Court having

examined the pleadings and the Cowd finds:

L

FINDINGS OF FACT

Brent Magnussen obtained title to 9003 Greek Palace Avenue, Las Vegas,

NV 89178, via a grant, bargain, and sale deed, which was recorded on Fune 9, 2009.

This loan was secured by a first position deed of trust, which was recorded on that

. RA0328
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same day. The senior decd of trust, together with the promissory note, were
" assigned to Defendant and this assignment was recorded on October 31, 2011,
Augusta Belford and Ellingwood Homeowner’s Association (“HOA™)
recorded a notice delinquent assessment on April 13, 2012. HOA then recorded a
” notice of defalt and election to sefl on May 29, 2012. HOA recorded a notice of

sale on December 14, 2012. HOA sold the property to Plaintift on January 11, 2013

and the trustee’s deed was recorded on that same day.

II.

CONCLUSIONS OF LAW

NRS 116.3116(1) authorizes a homeowners association ("HOA™) to record a
lien against a residential property for unpaid association dues, fines, and certain
other assessments (“HOA Lien™).

A HOA Lien is junior in priority to “[a] first security interest recorded
before the date on which the assessment souglit to be enforced became
delinquent....” NRS 116.3116(2)(b).

However, a HOA Lien “is also prior to all security interests described in
[NRS 116.3116(2)(b)] to the extent of any charges incurred by the association on a
unit pursuant to NRS 116.310312 and to the extent of the assessment for common
II expenses based on the periodic budget adopted by the association pursuant to NRS
116.3115 which would have become due in the absence of acceleration during the 9
months immediately preceding institution of an action to enforce the lien....” NRS
i 116.3116(2).

When interpreting NRS 116.3116(2) the language of the statute must be

| strictly construed because the statute is in derogation of the common law concept of

RA0329
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“first in time, first in xight” and because NRS 116.3116(2) is an exception to the
general rule of NRS 116.3116(2)(b). Holiday v. McMullen, 104 Nev. 294, 296, 756
P.2d, 1179, 1180 (1988, Braunstein v. State, 118 Nev, 68, 81, 40 P.3d 413, 422
(2002).

Nevada’s statutes governing homeowner associations, mclading NRS
116.3116, are based on the Uniform Common Interest Ownership Act (“UCIOA™).
The UCIOA enacted the limited priority confetred on a HOA to “strike an equitable
balance between the need to enforce collection of unpaid assessments and the
obvious necessity for protecting the priority of the security interest of lenders.”
UCIOA § 3-116 ct. 1,

UCIOA. § 3-116, as adopted by the Nevada Legislature, balances two
mterests: the collection of unpaid HOA Assessments and the protection of the
security interest of lenders. Therefore, the limited priority afforded by NRS
116.3116(2) is triggered when the holder of a first deed of trust (“Holder™)
forecloses on the property, and the HOA would then be entitled to the priority
atnount of its lien, pursuant to NRS 116.3116(2), before the Holder receives any of
the proceeds.

The Court of Appeals of Washington decision in Summerkill Vill.
Homeowners Ass’n v. Roughley, 166 Wn. App. 625 (2012), is distinguishable
because Summerhill was based on Washington specific commentary which deviates
both from the UCIOA and NRS 11631186, ard was a judicial foreclosure action that
gave procedural protections fo the Jender which are not provided under Nevada law

when a HOA proceeds with non-judicial foreclosure.
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X
ORDER

Based on the foregoing Findings of Fact and Conclusions of Law, this Court
ORDERS as follows: |

Bank of America’s Motion to Dismiss is GRANTED because NRS
116.3116(2)c) creates a limited super priority lien for 9 months of HOA
assessments leading up to the foreclosure of the first mortgage, but it does not
eliminate the first security interest.

Bank of America’s Matien to Dismiss is GRANTED with prejudice with
respect to Plaintiff Premter One Holdings.

ITIS SG ORDERED.,

|
Dated this ’:{ day of Cciober, 2013,

KA EEN E. DELANEY
DistrietCeurt Judge
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CERTIFICATE OF SERVICE

I hereby certify that on or about the date filed, the foregoing ORDER
GRANTING MOTION TO DISMISS was mailed to the following proper persons or was
placed in the attorney’s folder in the Clerk’s Office as follows:

Steven Shevorski, Esq. - Akerman Senterfitt, LLP
Charles Lombino, Esq. — Hustwit & Lombineo, LTD.

Cindy Spriagberg
Juadicial Executive Assistant .

W
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Electranically Filed
10/17/2013 01:57:45 PM

ADAMS LAW GROUP, LTI _
JAMES R. ADAMS, ESQ. CLERK OF THE COURT

| Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

B801(¢ W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117

Tel: 702-838-7200

Tax: 702-838-3636
james{@adamstawnevada.com

assly(@adamslawnevada com

Aftorney for Plaintiff
EIGHTH JUDICIAL IMSTRICT COURT
CLARK COUNTY,NEVADA

CANYON WILLOW TROP GWNERS Case No.: A-13-680828-C
ASSOCIATION

Dept. No.: XXVI

© PlaintfX,

NOTICE OF ENTRY OF ORDER.

VS,

METROPLEX REALTY, LLC., and DOES 1
THROUGH 14, 1116]11‘;1\?6

Defendants.

METROPLEX REALTY,1.1.C.,
Counter Claimant,
VS,
CANYON WILLOW TROP OWNERS

ASSOCIATION and DOES 1through 10 and
ROF Entities 1 through 10 inclusive

Counter Defendarnt.

i

i

i
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PLEASE TAXKE NOTICE that on the 172 day of Octobet , 2013, the attached ORDER. was

entered in the above referenced matier.

Dafed: this 17" day of October, 2013.

HNevada Bar No. 9178

ADAMS LAW GROUP, LTD.
8681 W. Sahara Ave., Soite 280
Las Vegas , NV 89117
Aftoreey for Plaintiff

Page 2 of 3
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the Adams Law Group, Ltd., and
that on this date, I served the following NOTICE OF ENTRY OF ORDER wupon alk parties to this

action by:

ordinary business practices;

Placing an eriginal or true copy thereof m a sealed enveloped place for colléchion and ™
X mailing in the United States Mail, at Las Vegas, Nevada, postage paid, following the

Hand Delivery

Facsimile

Overnight Delivery

Ceriified Mail, Return Recept Requested.

Electronic Mailing or Email, Delivery Receipi Requested

addressed as follows:

Kurt R. Bonds, Esq.

Alversen, Taylor, Mortensen & Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117

Dated the 17" day of October, 2013

Page30f 3
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ADAMSE LAW GROUP, 1.TD.
JAMES R. ADAMS, ESQ. :
Nevada Bar No. 6874 .
8010 'W. Sahara Ave. Suite 260
Las Vepas, Nevada 89117
(712 838-7200

{702) 838-3636 Fax
james@adamstawnevada.com

Attorneys for Connter Clatmant

PUOY K. PREMSRIRUT, ESQ., INC.
Pooy K. Premsrirat, Esg.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702} 384-5563 .

(702}-385-1752 Fax
ppremsrimi{@brownlawlv.com
Attorneys for Covnter Claimant

Electronicalty Filed
10172013 10:42:45 AM

i b i

CLERK OF THE COURT

DISTRICYT COURT
CLARK COUNTY, NFVADA

CANYON WILLOW TR(? OWNERS
ASSOCIATION

Plaintiff
VR,

METROPLEX REALTY, LLC., and DOES 1
through 10, inclusive

Defendant.

METROFLEX REALTY, LLC.,

Counter Claimant,
vs.

CANYON WILLOW TROP OWNERS'
ASSOCIATION and DOES 1 through 10 and
ROE ENTITIES 1 through 10 inchusive,

Case No. A-13-630828-C
Dept. No. XX VI

ORDER

Date of Hearing: September 20, 2013
Time of Hearing: :00 a.m,

This matter came before the Court on September 20, 2013, at U:00 a.m., upon the Counter

Claimant’s Motion for Summary Judgment on Claim of Declaratory Relief and Plaintiffs Counter

Motion for Summary Judgment on Claim of Declaratory Relief. James R. Adams, Bsq., of Adame

Lav Group, Lid., and Poeoy K. Premsrivat, Esq., of Puoy K. Premsrirut, Fsq., Inc., appeazed on behalf
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of the Counter Claimant. Kurt Bonds, Esq., of Alverson Taylor appeared on behalf of the PlainGEE.
Tim Honorable Court, having read the briefs on file and having heard oral argument, and for good
cause appearing hereby rules:

WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
Counter Claimant has asserted a claim of right under NRS §116.3116(2) (the “Super Priority Lien™
statute) against PlaintiffiCounter Defendant and PlaimtifffCounter Defendant has an interest in
contesting said claim, the prescnt controversy is between persons or enfifies whose inferests are
adverse, both partics have a legal interest in the controversy (i.e., a legally protectible mterest), and
the issue involved in the controversy {the meaning of NRS 116.3116(2)) is ripe for judicial
determination as between the parties. Kress v. Corey 65 Nev. 1, 189 P.2d 352 (1948); and

WHEREAS Counier Claimant and Plaintifff Counter Defendant, the contesting parties hereto,
are ciearly adverse and hold different views regarding the meaning and applicability of NRS
§116.3116(2); and '

WHEREAS Counter Defendant has a legal interest in the controversy as it was alleged that
is was Counter Claimant’s money which had been demanded by Plaintiff/Counter Defendant and it
was alleged that is was Counter Claimant’s property that had been the subject of 2 homeowners’
agsociation statuioty lien by Plaintiff Counter Defendant; and )

WHEREAS the issue of the meaning, application: and interpretation of NRS §116.3116(2)
is ripe for determination in this case as the present controversy is real, it exists now, and it affects
the parties hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning acd interpretation of NRS §116.3116(2) would tersinate seme of the uncertainty and

comfroversy giving mse o the present procesding; and

b
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WHEREAS, pursuant to NRS §30.640 Counter Claimant and PlaintiffCounter Defendant

are parties whose rights, status or other legal relations are affected by NRS §116.3116(2) and they

may, thercfore, have determined by this Court any question of construction or validity arising under

NRS §116.3116(2) and obtain a declaration of rights, staius or other legal relations thexeunder; and

THE COURT, THEREFORE, DECLARES, ORDERS, ADIUDGES AND DECREES ag

follows:

L.

[

Counter Claimant’s Motion for Summary Judgment on Declaratory Relief is granted and
PlaantifffCounter Defendant’s Motion for Summary Fudgment on Declaratory Relief is
dented.

Pursuant to NRS §116.3116(2), a homeowners’ association has a prioritized lien on
residential real property located within its association which survives extinguishment by the
foreclosure of the property’s First Security Interest (the “Super Priority Lien™).

However, the Super Priority Lien amount is not without lirsits and NRS §116.31 16(2) is
clear that the amount of the Super Priority Lien is lmited “to the extent” of those
assessments for common expenses based upon the agsociation’s adopted periodic budget that
would have become due in the 9 month period immediately preceding an association’s
institution of an action to enforee its lien and “to the extent of " external repair costs pursuant
to NRS §116.310312.

Thus, the phrase conteined in NRS §116.3116(2) which states, “... to the extent of the
agsessments for conunon expenses based on the periodic budget adoptsd by the association
pursuant to NRS 116.3115 which would have become due in the absence of acceleration
during the 9 months immediately preceding institution of an aetion to enforce the lien...”
meairs a maximum figure equaling 9 months of the association’s reygular, common expenss

assessments {plus external repair costs pursuant to NRS §116.310312).

Lad
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5. The words “to the extent of” contained in NRS §116.3116(2) mean “no more than,” which

clearly indicates a maximum figure or a cap on the Super Priority Lien which caunot be

exceeded.

ITIS SO ORDERED.

hevada Bar No 6874

ADAMS LAW GROUP, LTD.
8010 W. Sabara Ave., Suite 260
Lag Vegas, Nevada 89117

Tel: 702-§38-7200

Fax: 702-838-3600
James@adamslawnevada.com
Attorneys for Counter Claimant

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Sireet, 2* Floor

Las Vogas, NV 89101

{702) 384-5563

{702)-385-1752 Fax
ppicaastirvti@brownlawlv.com
Aftorneys Tor Counder Clairoant

Approved: 4§ Fam ”'“L‘I

=
Eust Bonds, Haqg.
Alversom Taylor Moriensen and Sanders
7401 W. Charleston Blvd.
Tas Vegas, NV 8&117-1401
Office: 702.384.7000 '
Fax: 702.385.7000
Khondsi@AlversonTaylor.com
Attorney for Plaintift/Counter Defendant

Yk

?%COURT TYDGE 7 Date

>
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

* % ok %

SFR INVESTMENTS POOL 1, LLC, Plaintiff CASE NO.: A-12-679289-C

V.

BAC HOME LOANS SERVICING, LP t/k/a DEPARTMENT XXVII
COUNTRYWIDE HOME LOANS, LP; LOG
CABIN MASTER HOMEOWNER’S
ASSOCIATION; and DEBRA B.
WEIGHTMAN, Defendants

DECISION AND ORDER GRANTING DEFENDANT BAC HOME LOANS
SERVICING, LP’s MOTION FOR SUMMARY JUDGMENT

This matter having come on for hearing on the 25th day of September, 2013;
Diana 8. Cline, Esq. appearing for and on behalf of Plaintiff, SFR Investments Pool 1,
LLC (hereinafter “Plaintiff” or “SFR”); Janice E. Jacovino, Esq. appearing for and on
behalf of Defendant BAC Home Loans Servicing, LP (hereinafter “Defendant” or
“BAC?”); and the Court having heard arguments of counsel, and being fully advised in the
premises, COURT FINDS afier review:

(1) This dispute arises from foreclosure proceedings conducted against a
residential property located at 8304 Mooses Court, [.as Vegas, Nevada 89131, Parcel No.
125-04-112-036 (the “Property”™). The Property is located within a common-interest
community governed by a homeowners® association as defined in NRS Chapter 116,

known as Log Cabin Estates HOA (“HOA™).

RAO3
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(2) Former title owner, Defendant Debra D. Weightman, failed to pay all
monthly assessments due under the operating documents of the commeon-interest
community. In response, the HOA asserted a lien against the Property [1] and initiated
non-judicial foreclosure procecdings pursuant to NRS 116.31 16 et seq. which culminated
in a foreclosure sale conducted on January 30, 2013.

(3) Plaintiff acquired the Property on January 30, 2013 by successfully bidding
on the Property at a publicly-held foreclosure auction in accordance with NRS 116,3116,
et. seq. (“HOA foreclosure sale”) and the resulting foreclosure deed was recorded in the
Official Records of the Clark County Recorder as Instrument Number 201302190003811
(“HOA Foreclosure Deed”), on February 19, 2013, .

(4} Plaintiff filed its Complaint on April 1, 2013, stating three causes of action:
(First) Declaratory Relief/Quiet Title Pursuant to NRS 30.010, et. seq. and 116.3116, et.
seq. a.gainst all defendants; (Second) Unjust Enrichment against BAC and Weightman;
and (Third) Preliminary and Permanent Injunction against all defendants.

(5) An Order granting Preliminary Injunction and Enjoining Foreclosure was
entered June 25, 2013, whereby forcclosure by Defendant would be stayed until the
conclusion of the litigation.

(6) As presented by the parties, the material facts are undisputed, and the issue
before this Court involves a question of law: did the January 30, 2013 non-judicial
foreclosure sale conducted pursuant to NRS 1163116 ef seq. and based upon a lien
asserted by a homeowner’s association for unpaid assessments automatically extinguish,

by operation of law, any and all prior encumbrances upon the Property”?

RA0341




1 (7) Pursuant to Nevada Rule of Civil Procedure (“NRCP™) 56, “[a] party against

[yS]

whom a claim...is asserted...may, at any time, move with or without supporting
affidavits for a summary judgment in the party’s favor as to all or any part thereof.”
NRCP 56 (b). “The judgment sought shall be rendered forthwith if ..there is no genuine
issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law.” NRCP 56 (¢).

(8) The party moving for summary judgment bears the initial burden of

5 9~ O W B W

production to show the absence of a genuine issue of material fact. Cuzze v. Upiv, and

=}

10 || Comm. College Sys. Of Nev., 123 Nev., 598, 172 P.3d 131, 134 (2007). If this initial

1 | burden is met, the non-movant must then by affidavit or other admissible evidence
12 intreduce specific facts that show a genuine issue of material fact. Id. The substantive law.
Z defines which facts are material. See Wood v. Safeway, 121 Nev. 724, 731, 121 P.3d
15 1026, 1031 (2005); see also Anderson v, Liberty Lobby, Inc., 477 U.S. 242, 248 (1986},

16 |ATeview of the record in regards to a motion for summary judgment must be viewed in a

17 ||light most favorable to the non-moving party. Fire Ins. Exchange v. Cornell, 120 Nev.

18 11303, 305 (Nev. 2004).

£9 (9) The plain language of Nevada Revised Statutes § 116.3116 (2) (¢} creates, for
2 an association, a super priority lien “to the extent of any charges incurred by the
z; association on a unit pursuant to NRS 116.310312 and to the cxtent of the assessments
3 for common expenses based on the periodic budget adopted by the association pursuant

24 ||to NRS 116.31 15, which would have become due in the absence of acceleration during
25 il the © months immediately preceding instfiution of an action to enforce the len.” NEV.

26 ||REv. STAT. 116.3116 (2) (¢) (cmphasis added). No clear, binding Nevada case law exists
27

to date, to provide direction on the necessity of judicial foreclosure proceedings in order
28
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1 |lto extinguish a first security mortgage interest.! However, this court finds that without a
2 ||judicial foreclosure, the interest of junior lien holders cannot be extinguished by a super

3 priority lien and certainly not through the process employed in this case.

4 {10} While not bound by persuasive authority from other jurisdictions the Court
’ notes that every federal court in Nevada has held that an HOA super priority lien does not
: extinguish a first position deed of trust. See Premier One Holdings, Inc. v. BAC Home
g ||Loans Servicing LP, 2:13-CV-895 JCM-GWF *5 (D. Nev., Aug. 0, 2013) (listing cases}.

¢ ||Further, this Court has previously ruled consistent with Diakonos_Holdings, LLC v.

10 || Countrywide Home Loans, Inc., 2013 WL 531092 (D. Nev., 2013}, which held that

11
NRS 116.3116 (2) {c) creates a limited super priority lien for 9 months of

12 HOA assessments leading up to the foreclosure of the first mortgage, but it
does not eliminate the first security interest... the statutory scheme does

13 not require an HOA to wait until the holder of the deed of trust forecloses.

14 Instead, as in this case, the HOA may mitiate a nonjudicial foreclosure to
recover delinquent assessments and the purchaser at the sale takes the

15 property subject to the securily inferest.

16 |11d. at *3.

17 (11) This Court also agrees with the decision in Bayview Loan Servicing, LLC v.

18 || Alessi & Koenig. LLC et al., 2013 WL 2460452 (D. Nev., 2013) as consistent with the

19 “dominant understanding of the actors in the real estate market” and an interpretation that
20 . ) - o :
“sives each section of the statutes significant application and avoids an extreme result
21
- that was almost certainly not intended by the state legislature.” J/d. at *7.
23 The Bavview court explained:
24 The Court rejects [SFR’s] reading of the statues [sic]. It is clear to the
Court that the legislative intent was to ensure that no matter which entity
25 forecloses, an HOA will be made whole (up to a limited amount), while
also ensuring that first mortgagees who record their interest before notice
26 of any delinquencies giving rise 1o a super-priority lien do not lose their
27

| Soe First 760, LLC v. Ronaid Burns, et of., Order Denying Defendant’s Motion to Dismiss, at 7:25-28
28 {Case No. A677693, Eighth Judicial Dist. Ct, of Nev,, filed May 31, 2013) (hereinafter “First 100 Order”).
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1 security. The Court does not believe that the leglslature intended the
extreme result of extinguishment of a first mortgage in any case where an
2 HOA forecloses its own lien.

3 |i1d. at *S. This Court agrees.

4 (12) This Court recognizes that although the Advisory Opinion of the Nevada
Real Estate Division®, cited by Plaintiff, is contrary to this Court’s current and prior
rulings, that Opinion includes a disclaimer that it lacks the force of law.

(13) Finally, this Court gives considerable emphasis to the due process of all

Mol - T =

parties and rejects the arguments of Plaintiff and the Real Estate Division that a lawsuit is
10 [|not required for due process. It is of great concern to this court that NRS

11 || 116.311635(1)(b)(2) does not unequivocally require 2a HOA to give notice of lien or sale

12 |10 first security holders. Non-judicial foreclosure, as employed in this case, simply does
13 not afford a first mortgage lien holder adequate due process to protect its lien interests.
i: Therefore this Court must read NRS 116.3116{2) to require the HOA to institute a
16 judicial foreclosure action to enforce its super priority lien interest.

17 COURT ORDERS for good cause appearing and for the reasons stated above,

18 || Defendant’s Motion for Summary Judgment is GRANTED.

7 A
Dated: 0cxober/85 2013

23 Do i i / // /

NANCY ALLE / ©
DISTRICT COURT JUDGE

? Nevada Real Estate Division, Advisory Opinion, No. 13-01, at 9 {Dec. 12, 2012) (“An assoclation can
28 foreclose its super pnorlty lien and the first security interest holdtr will either pay the super priority lien

amount or lose its security.”). RA0344
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CERTIFICATE QF SERVICE

I hereby certify that on the date filed, I mailed a copy of the foregoing to the
attorneys as follows:

Kristin Schuler-Hintz, Esq.
MCCARTHY & HOLTHUS, LLP
9510 W. Sahara Ave., Suite 110
Las Vegas, NV 89117

Howard Kim, Esq.

HOWARD KIM & ASSOCIATES
400 North Stephanie St., Suite 160
Henderson, NV 89014

Karen Lawrence
Judicial Executive Assistant
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