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3 || Las Vegas, NV 89101

Telephone: (702) 991-4628

4 || Facsimile: (702) 685-6342

E-mail: Ghubley@piteduncan.com

5
6 || Attorneys for Plaintiff/Counterdefendant NEW YORK COMMUNITY BANK
7
8
9 DISTRICT COURT
10 | CLARK COUNTY, NEVADA
11| NEW YORK COMMUNITY BANK, Case No.: A-12-660328-C
Dept. No.: XV
12 Plaintiff,
FINDINGS OF FACT, CONCLUSIONS
13 V. OF LAW, AND ORDER GRANTING
PLAINTIFF’S MOTION FOR
14| SHADOW WOOD HOMEOWNERS’ SUMMARY JUDGMENT
ASSOCIATION, INC.; GOGO WAY TRUST,;
15| and DOES 1 through 20, inclusive, Date of Hearing: March 13,2013
Time of Hearing: 9:00 a.m.
16 Defendants.
17
£ 01 01 0 GOGO WAY TRUST,
og 8k Counterclaimant,

V.

NEW YORK COMMUNITY BANCORP,
INC.: DOE Individuals I through X; and ROE
Corporations XI through XX,

Counterdefendants.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER GRANTING
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

This matter having come before the Court on March 13,2013, for the hearing on the Motion
for Summary Judgment filed by Plaintiff NEW YORK COMMUNITY BANK (hereinafter,
“NYCB’S Motion”), by and through its counsel of record, Gregg A. Hubley, Esq., of PITE
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DUNCAN, LLP, on February 8, 2013, and the Motion for Summary Judgment filed by Defendants,
SHADOW WOOD HOMEOWNERS’> ASSOCIATION, INC. and GOGO WAY TRUST
(hereinafter, “Defendants’ Motion™), by and through Defendants’ counsel of record, ALESSI &
KOENIG, LLC, on February 8, 2013; Plaintiff appearing at the March 13, 2013, hearing through 1ts
counsel, Gregg A. Hubley, Esq., and Defendants appearing by and through their counsel, Huong
Lam, Esq.; the Court being having reviewed the pleadings filed, the moving papers, and being fully
advised in the premises, and with good cause appearing therefor, hereby GRANTS Plaintiff’s Motion
for Summary Judgment, and DENIES Defendants’ Motion for Summary Judgment, based upon the
following Findings of Fact and Conclusions of Law.
L.
FINDINGS OF FACT

1. The real property at issue in these proceedings is located at 3923 Gogo Way, #109,
Las Vegas, Nevada, 89103, Assessor’s Parcel Number 162-18-613-029 (“Subject Property™).

2. Prior to Plaintiff NYCB’s foreclosure sale, the Subject Property was owned by non-
party, Virginia V. Fedel, who had executed a Promissory Note secured by a Deed of Trust, which
was recorded on April 27, 2007, in the Official Records of Clark County, Nevada, as Instrument No.
20070427-0004835.

3. Virginia V. Fedel defaulted on the terms of the Promissory Note and Deed of Trust
referenced in Paragraph 2, above, by failing to make the payments required. Virginia V. Fedel also
failed to pay the monthly assessments as set forth in the CC&Rs recorded by Defendant SHADOW
WOOD HOMEOWNERS’ ASSOCIATION.

4. The beneficial interest in the Deed of Trust executed by Virginia V. Fedel was
assigned to Plaintiff NYCB, and the Assignment was recorded in the Official Records of Clark
County, Nevada, as Instrument No. 20100707-0003641, on July 7, 2010.

5. On June 1, 2010, a Notice of Breach and Default and of Election to Cause Sale of
Real Property Under Deed of Trust (“NYCB NOD”) was recorded on June 1, 2010, in the Official
Records of Clark County, Nevada, as Instrument No. 20100602-0003706. On March 8, 2011, the

Nevada Foreclosure Mediation Program issued a Certificate of Completion authorizing Plaintiff
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NYCB to proceed with foreclosure, which was recorded on April 13,2011, in the Official Records
of Clark County, Nevada, as Instrument No. 20110413-0002243.

6. On May 9, 2011, Plaintiff NYCB purchased the Subject Property at a Trustee’s Sale
(“NYCB’s Foreclosure Sale”) for $45,900.00, and a Trustee’s Deed Upon Sale was recorded in the
Official Records of Clark County, Nevada, as Instrument No. 20110524-0003017 (“NYCB’s TDUS).

7. The Subject Property is located within a condominium association which has
significant common area expenses, and the Subject Property is governed by SHADOW WOOD
HOMEOWNERS> ASSOCIATION, INC.’s (“Shadow Wood”), Declaration of Covenants,
Conditions and Restrictions for Shadow Wood Condominiums (“CC&Rs”). Shadow Wood issues
monthly assessments against all units pursuant to the CC&Rs.

8. The monthly assessments relative to the Subject Property had a delinquent balance
since 2008, as, prior to NYCB’s Foreclosure Sale, Virgina V. Fedel failed to pay all of the monthly
assessments.

9. Although the monthly assessments were delinquent, Shadow Wood and/or its agents
had accepted partial payments from Virgina V. Fedel, and did not hold a foreclosure sale to collect
the unpaid/delinquent balance until after NYCB’s Foreclosure Sale.

10.  OnJune 29,2011, Shadow Wood and/or its agents executed a Notice of Delinquent
Lien (“Notice of Lien”) which was recorded in the Official Records of Clark County, Nevada, on
July 7, 2011, as Instrument No. 20110707-0002436. The Notice of Lien indicated that Shadow
Wood had a lien against the Subject Property in the amount of $8,238.87, consisting of collection
and/or attorney fees, assessments, interest, late fees, service charges, and collection costs.

11. On August 29, 2011, Shadow Wood and/or its agents executed a Notice of Default
and FElection to Sell under Homeowners Association Lien (‘HOA NOD?), which was recorded m
the Official Records of Clark County, Nevada, on October 13, 2011, as Instrument No. 20111013~
0001665. The HOA NOD indicated that the amount due as of August 29, 2011, was $6,608.34.

12. On November 2, 2011, and December 2, 2011, NYCB’s representative contacted
Shadow Wood’s agent, Alessi & Koenig, in writing, requesting a detailed statement identifying the

amount of the lien payoffrequested by Shadow Wood. Shadow Wood’s agent sent a response to the
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payoff demand to another employee of Shadow Wood’s agent, apparently in error, and NYCB did
not receive this response.

13. NYCB’s representative contacted Ticor Title of Nevada, Inc., the escrow agent for
NYCB’s Foreclosure Sale, on December 12, 2011, requesting assistance with its attempts to
communicate with Shadow Wood’s agents and obtain a payoff statement. On December 28, 2011,
Ticor Title of Nevada, Inc., sent an escrow demand to Shadow Wood’s management company, MP
Association Management. On December 28, 2011, Gerald Marks, the owner of MP Association
Management completed, signed and returned the Demand Form to Ticor Title of Nevada, Inc. The
executed Demand Form stated that the monthly dues on the Subject Property had been paid to 11-31-
11, that the next payment was due on 12-1-11, that there was a delinquent amount of $328.94, that
the account had not been sent to a collection agency, and that no liens had been filed against the
Subject Property.

14.  On January 18, 2012, Defendant Shadow Wood and/or its agents executed a Notice
of Trustee’s Sale (“HOA NOS”), scheduling the HOA Trustee’s Sale for February 22, 2012. The
HOA NOS was recorded on January 27, 2012, in the Official Records of Clark County, Nevada, as
Instrument NO. 20120127-0002208. The HOA NOS stated that an unpaid balance existed in the
amount of $8,539.77.

15.  On January 23, 2012, NYCB received a ledger of past due amounts from Shadow
Wood’s agent, Alessi & Koenig, which listed an outstanding balance of $6,445.54, which was good
through February 1, 2012.

16.  OnJanuary31,2012,NYCB sentacheck to Shadow Wood’s agent, Alessi & Koenig,
in the amount of $6,783.16, as payment for the balance reflected on the January 23,2012, ledger and
payment of future assessments through April 1, 2012.

17. Shadow Wood’s agent, Alessi & Koenig, received NYCB’s payment of $6,783.16.
Shadow Wood’s agent, Alessi & Koenig, rejected the payment of $6,783.16, and advised NYCB on
February 8, 2012, that the outstanding balance now totaled $9.017.39.

1.1/
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18. At the time that Shadow Wood recorded and served the Notice of Lien, the regular
monthly assessment applicable to the Subject Property was $168.81 per month. For the period of
nine (9) months preceding the Notice of Lien; nine (9) regular monthly assessments applicable to the
Subject Property totaled $1,519,.29.'

19.  On February 22, 2012, Shadow Wood’s agent, Alessi & Koenig, sold the Subject
Property to Defendant Gogo Way Trust at the HOA Trustee Sale for $11,018.39. OnMarch 1, 2012,
a Trustee’s Deed Upon Sale was recorded in the Official Records of Clark County, Nevada, as
Instrument No. 20120301-0004775 (“HOA TDUS”).

20.  Shadow Wood’s Notice of Lien and all of its HOA foreclosure efforts in relation to
the Subject Property were based upon the alleged failure of the unit owner to pay the monthly
assessments of the HOA, coupled with the collection costs and attorney’s fees allegedly incurred in
the foreclosure. Shadow Wood has not claimed that its lien on the Subject Property was related to
nuisance abatement costs incurred by Shadow Wood (NRS 116.310312), and has not claimed that
its foreclosure on the Subject Property related to fines or penalties related to a violation that posed
an imminent threat of harm to other unit owners or residents (NRS 116.31162(4)(a)) or a penalty for
failure to adhere to a construction schedule for the completion of an improvement (NRS
116.31162(4)(b)).

21.  Shadow Wood’s agent, MP Association Management, documented the receipt of
$3,442.39 from the HOA Trustee Sale on March 22, 2012. Shadow Wood’s agent, MP Association
Management, documented a “Bad Debt Write Off,” also on March 22, 2012, in the amount of
$3,013.15, bringing the purported HOA dues owed on the Subject Property current.

22. On April 18, 2012, NYCB filed its Verified Complaint for Quiet Title and
Declaratory Relief. On October 5, 2012, pursuant to a Stipulation and Order filed September 17,
2012, NYCB filed its First Amended Complaint for Quiet Title and Declaratory Relief. On October
30, 2012, Defendants filed an Answer to the First Amended Complaint and Defendant Gogo Way

asserted a Counterclaim for Quiet Title and Declaratory Relief against NYCB.

: $168.81 X 9 months (September, 2010, through May, 2011) = §1,519.29.
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23.  Any Findings of Fact which should be construed as Conclusions of Law shall be
deemed as such, and any Conclusions of Law which should be construed as Findings of Fact shall
be deemed as such.

I1.
CONCLUSIONS OF LAW

1. Summary Judgment is appropriate if the “...pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter of
law.” NRCP 56(c). The determination of materiality depends upon the underlying substantive law,
and includes only those factual issues that could change the ultimate outcome of the case. Wood v.
Safeway, 121 Nev. 724, 730, 121 P.3d 1026 (2005). The Court must consider all properly asserted
facts and evidence in a light most favorable to the nonmoving party, but the nonmoving party must
show that there is more than just a “metaphysical doubt” as to the operative facts to avoid summary
judgment, and must, by affidavit or otherwise, set forth specific facts that demonstrate the existence

of genuine issues for trial. Wood v. Safeway, 121 Nev. 724, 732.

2. “I'When a senior lienholder forecloses and sells property to a person other than the
junior lienholder, the junior lienholder is ‘sold-out’ and can institute proceedings to collect the debt

without attempting to fruitlessly proceed against the property.” McDonald. v. D.P. Alexander & Las

Vegas Boulevard, LLC, 121 Nev. 812, 818, 123 P.3d 748 (2005). Any amount allegedly owed by

Virginia V. Fedel to Shadow Wood or its agents prior to NYCB’s Foreclosure Sale was sold out,
with the exception of those identified in NRS 116.3116 and NRS 116.310312, and Shadow Wood
or its agents could have instituted proceedings against Virginia V. Fedel to recover the amount(s)
claimed.

3. Shadow Wood cannot foreclose on a lien by sale when that lien is based upon a fine
or penalty for violating the governing documents of the association unless the violation poses an
imminent threat of causing a substantial adverse effect on the health, safety or welfare of the units’

owners or residents, or the penalty is imposed for a failure to adhere to a schedule required pursuant

to NRS 116.310305. NRS 116.31162(4).
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4, Shadow Wood’s lien was entitled to super priority status in this matter only to the
extent of “...the assessments for common expenses based on the periodic budget adopted by the
association .... which would have become due in the absence of acceleration during the 9 months
immediately preceding institution of an action to enforce the lien[.]” NRS 116.3116(2).

3. Although not precedential, the State of Nevada Department of Business and Industry,
Real Estate Division (“Real Estate Division™) published an Advisory Opinion on December 12,
2012, setting forth that costs of collection cannot properly be included in an HOA’s super-priority
lien, and stating that .. liens for fines and penalties may not be foreclosed unless they satisfy the
requirements of NRS 116.31162(4).” The Real Estate Division further suggests that it is
unreasonable to expect that fines, which generally cannot be used as the basis for foreclosure, survive
a foreclosure of the first security interest.

6. The Nevada Supreme Court has held that *...the responsibility for determining which
fees may be charged, the maximum amount of such fees, and whether they maintain a priority, rests

with the Real Estate Division and the CCICCH.” Dep’t. of Bus. & Indus. v. Nev. Ass’n Servs.. Inc.,,

128 Nev.Adv.Op. 34, at *4 (2012).

7. PlaintiffNYCB is entitled to summary judgment as a matter of law on the declaratory
relief claim and claim for quiet title, quieting title in favor of Plaintiff NYCB and against Gogo Way
Trust immediately. Pursuant to this Court’s equitable powers, the HOA TDUS recorded March 1,
2012, is hereby immediately set aside, invalidated and rescinded, and the Court declares that
NYCB’s TDUS, recorded on May 9, 2011, is superior to and not subject to any interest held or
claimed by Gogo Way Trust.

g. The HOA foreclosure sale (February 22, 2012) was based at least in part upon
collection costs, attorney’s fees, and other fees that predated NYCB’s Foreclosure Sale (May 9,
2011) and had been wiped out. Nine (9) months of regular monthly assessments applicable to the
Subject Property from the time of the Notice of Lien totaled $1,519.29.

8. The undisputed facts demonstrate that Shadow Wood and/or its agents supplied
several lien payoff figures to NYCB that differed significantly. Shadow Wood has conceded by

Affidavit that it or its agents made at least one “mistake” in providing payoft figures which
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overstated the amount of its lien. Shadow Wood’s agent has further admitted that at least one of the
payoff demands was not sent to NYCB, but was instead mistakenly sent to another employee of
Shadow Wood’s agent. Shadow Wood’s other agent, MP Association Management, advised in
writing less than two months before the HOA Trustee Sale that the monthly assessments on the
Subject Property had been paid to the end of November, 2011, the next payment was due on
December 1, 2011, and that the amount in delinquency relative to the Subject Property was only
$328.94.

9. NYCB attempted in good faith to pay off the lien asserted by Shadow Wood and/or
its agents, sending payment of $6,783.16 on January 31, 2012, after having received a ledger of past
due amounts from Shadow Wood’s agent on January 23, 2012, asseriing an ouistanding balance of
$6,445.54. Shadow Wood and/or its agents rejected the payment and sent it back to NYCB.
NYCB’s efforts to pay off the lien asserted by Shadow Wood and/or its agents were frustrated by
the unreasonable and oppressive actions of Shadow Wood and/or its agents.

10. Shadow Wood’s agent, MP Association Management, provided documents that
demonstrate that Shadow Wood ultimately received the sum of $3,442.39 from the HOA Trustee
Sale, and wrote off $3,013.15 as a bad debt. NYCB’s payment of $6,783.16 more than satisfied the
nine (9) months of assessments ($1,519.29) on which Shadow Wood could have legitimately based
a super-priority lien, and would have netted Shadow Wood more than it ultimately collected. The
Court believes, based upon the papers and pleadings submitted, as well as oral argument at the
hearing of this matter, that Shadow Wood and/or its agents were attempting to profit off of the
subject HOA foreclosure by including exorbitant fees and costs that could not be used as the basis
for an HOA foreclosure sale in this matter.

11.  Defendant Gogo Way Trust was not a bona fide purchaser at the subject HOA
foreclosure sale, and is not entitled to the protections of NRS 645F.440.

12.  The HOA TDUS recorded by Shadow Wood and/or its agents is not conclusive proof
that Shadow Wood “...satisfied all the foreclosure requirements,” as Defendants contend.

/1]
/1]
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111
ORDER

Good cause appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiff’s Motion for
Summary Judgment is GRANTED in its entirety.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that, based upon the
Court’s equitable powers, the HOA Foreclosure Sale of February 22, 201 2,10 Gogo Way Trust was
not legitimate and is set aside, and the HOA TDUS recorded on March 1, 2012, in favor of Gogo
Way Trust is rescinded. NYCB is entitled to immediate possession of the Subject Property, and title
is to be restored to NYCB immediately and shall be ex post facto to February 22, 2012.

ITIS FURTHER ORDERED, ADJUDGED AND DECREED that Defendant Gogo Way
Trust was not a bona fide purchaser at the March 1, 2012, HOA foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plainti.ff is to pay
Shadow Wood the amount that it was rightly due for its super-priority lien under NRS 116.3116(2),
based upon the Shadow Wood Notice of Lien, in the total amount of $1,519.29.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendants’ Motion
for Summary Judgment is DENIED in its entirety.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the trial setting

previously entered in this matter is vacated, and any,pending Motions are denied as moot.

Respectiu) Submitfg

o

srEGa Al BLE’Y NV Bar #007386)

Attorneys Or% Plaintiff/Counterdefendant NEW

YORK COMMUNITY BANK

-9- 3523677.wpd
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NEO :
GREGG A. HUBLEY (NV Bar #007386) m . _gﬁ,.w...__.
PITE DUNCAN, LLP t

701 East Bridger Avenue, Suite 700 CLERK OF THE COURT

Las Vegas, Nevada 89101
Telephone: (702) 991-4628
Facsimile: (702) 685-6342

E-mail: Ghubley{@piteduncan.com

Attorneys for Plaintiff/Counterdefendant NEW YORK COMMUNITY BANK

DISTRICT COURT
CLARK COUNTY, NEVADA

NEW YORK COMMUNITY BANK, Case No.: A-12-660328-C
Dept. No.: XV
Plaintift, |
NOTICE OF ENTRY OF FINDINGS OF
V. FACT, CONCLUSIONS OF LAW, AND
ORDER GRANTING PLAINTIFF’S
SHADOW WOOD HOMEOWNERS’ MOTION FOR SUMMARY

ASSOCIATION, INC.; GOGO WAY TRUST; | JUDGMENT
and DOES 1 through 20, inclusive,

Detfendants.

GOGO WAY TRUST,
Counterclaimant,

V.

NEW YORK COMMUNITY BANCORP,
INC.; DOE Individuals I through X; and ROE
Corporations X1 through XX,

Counterdefendants.

NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
ORDER GRANTING PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

PLEASE TAKE NOTICE that a Findings of Fact, Conclusions of Law, and Order Granting
Plaintiff’s Motion for Summary Judgment was entered in the above-entitled matter on the 10" day

of April, 2013.
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A true and correct of copy of said Findings of Fact, Conclusions of Law, and Order Granting
Plaintiff’s Motion for Summary Judgment is attached hereto as Exhibit 1.

DATED this /{9 day of April, 2013,

GREGG HUBLEY
Attorneysifor Pldintiff/Counterdefendant NEW
YORK COMMUNITY BANK

-
NOTICE OF ENTRY OF ORDER APBHYBSD Y
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New York Community Bank v. Shadow Wood, et al.
District Court Clark County, Nevada
Case No.: A-12-660328-C

DECLARATION OF SERVICE

I, the undersigned, declare: 1 am, and was at the time of service of the papers herein referred
to, over the age of 18 years, and not a party to this action. My business address is 701 East Bridger
Avenue, Suite 700, Las Vegas, Nevada 89101.

On April 16, 2013, I served the following document(s):

NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
ORDER GRANTING PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

on the parties in this action addressed as follows:

Huong X. Lam, Esq.
ALESSI & KOENIG, LLC
9500 West Flamingo Road, Suite 205
Las Vegas, Nevada 89147
Attorneys for Defendants Shadow Wood Homeowners'
Association, Inc. and Gogo Way Trust

X BY MAIL: [ placed a true copy in a sealed envelope addressed as indicated above. I am
readily familiar with the firm's practice of collection and processing correspondence for
mailing. Itis deposited with the U.S. Postal Service on that same day in the ordinary course
of business. [ am aware that on motion of party served, service is presumed invalid if postal
cancellation date or postage meter date is more than one day after date of deposit for mailing
in affidavit.

BY CERTIFIED MAIL: I placed a true copy in a sealed envelope addressed as indicated
above via certified mail, return receipt requested.

BY FACSIMILE: [ personally sent to the addressee's facsimile number a true copy of the
above-described document(s). I verified transmission with a confirmation printed out by the
facsimile machine used. Thereafter, I placed a true copy in a sealed envelope addressed and
mailed as indicated above.

BY FEDERAL EXPRESS: [ placed a true copy in a sealed Federal Express envelope
addressed as indicated above. I am familiar with the firm’s practice of collection and
processing correspondence for Federal Express delivery and that the documents served are
deposited with Federal Express this date for overnight delivery.

[ declare under penalty of perjury under the laws of the State of Nevada that the foregoing
is true and correct.

Executed this }L@‘Hﬁ day of April 2013, at Las Vegas, Nevada.

APP000928
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GREGG A. HUBLEY (NV Bar #007386) % iy 2
PITE DUNCAN, LLP $
701 East Bridger Avenue Suite 700 CLERK OF THE COURT

Las Vegas, NV 89101
Telephone: (702) 991-4628

4 I| Facsimile: (702) 685-6342

E-mail: Ghubley@piteduncan.com

Attorneys for Plaintiff/Counterdefendant NEW YORK COMMUNITY BANK

- DISTRICT COURT
CLARK COUNTY, NEVADA
NEW YORK COMMUNITY BANK, Case No.: A-12-660328-C
Dept. No.: XV
Plaintift,
FINDINGS OF FACT, CONCLUSIONS
V. OF LAVW, AND ORDER GRANTING

PLAINTIFE’S MOTION FOR
SHADOW WOOD HOMEOWNERS’ SUMMARY JUDGMENT
ASSOCIATION, INC.; GOGO WAY TRUST;
and DOES 1 through 20, inclusive, Date of Hearing: March 13, 2013
Time of Hearing: 9:00 a.m.

Defendants.

GOGO WAY TRUST,
Counterclaimant,
V.
NEW YORK COMMUNITY BANCORP,
INC.; DOE Individuals I through X; and ROE
Corporations XI through XX,

Counterdefendants.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER GRANTING
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

This matter having come before the Court on March 13,2013, for the hearing on the Motion
for Summary Judgment filed by Plaintiff NEW YORK COMMUNITY BANK (hereinafter,
“NYCB’S Motion”), by and through its counsel of record, Gregg A. Hubley, Esq., of PITE

1.
FFCL GRANTING PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

35236’77 wpd

L gt




LN LN S o

W -1 O

10
11
12
13
14
15
16
17
18
19
20

22
23
24
25
26

28

It DUNCAN, LLP, on February 8, 2013, and the Motion for Summary Judgment filed by Defendants,

SHADOW WOOD HOMEOWNERS’ ASSOCIATION, INC. and GOGO WAY TRUST
(hereinafter, “Defendants’ Motion”), by and through Defendants’ counsel of record, ALESSI &
KOENIG, LLC, on February 8, 2013; Plaintiff appearing at the March 13, 2013, hearing through its

counsel, Gregg A. Hubley, Esq., and Defendants appearing by and through their counsel, Huong

Lam, Esq.; the Court being having reviewed the pleadings filed, the moving papers, and being fully

advised in the premises, and with good cause appearing therefor, hereby GRANTS Plaintiff’s Motion
for Summary Judgment, and DENIES Defendants’ Motion for Summary Judgment, based upon the
following Findings of Fact and Conclusions of Law.
L
FINDINGS OF FACT

1. The real property at issue in these proceedings is located at 3923 Gogo Way, #109,
Las Vegas, Nevada, 89103, Assessor’s Parcel Number 162-18-613-029 (“Subject Property™).

2. Prior to Plaintiff NYCB’s foreclosure sale, the Subject Property was owned by non-
party, Virginia V. Fedel, who had executed a Promissory Note secured by a Deed of Trust, which
was recorded on April i?, 2007, in the Official Records of Clark County, Nevada, as Instrument No.
20070427-0004835.

3. Virginia V. Fedel defaulted on the terms of the Promissory Note and Deed of Trust
referenced in Paragfaph 2, above, by failing to make the payments required. Virginia V. Fedel also
failed to pay the monthly assessments as set forth in the CC&Rs recorded by Defendant SHADOW
WOOD HOMEOWNERS’ ASSOCIATION.

4. The beneficial interest in the Deed of Trust executed by Virginia V. Fedel was
assigned to Plaintiff NYCB, and the Assignment was recorded in the Official Records of Clark
County, Nevada, as Instrument No. 20100707-0003641, on July 7, 2010.

5. On June 1, 2010, a Natiée of Breach and Default and of Election to Cause Sale of
Real Property Under Deed of Trust (“NYCB NOD”) wés recorded on June 1, 2010, in the Official
Records Qf Clark County, Nevada, as Instrument No. 20100602-0003706. On March 8, 2011, the

Nevada Foreclosure Mediation Program issued a Certificate of Completion authorizing Plaintiff

.
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NYCB to proceed with foreclosure, which was recorded on April 13, 2011, in the Official Records
of Clark County, Nevada, as Instrument No. 20110413-0002248.

6. On May 9, 2011, Plaintiff NYCB purchased the Subject Property at a Trustee’s Sale
(“NYCB’s Foreclosure Sale™) for $45,900.00, and a Trustee’s Deed Upon Sale was recor&ed inthe
Official Records of Clark County, Nevada, as Instrument No, 20110524-0003017 (“NYCB’sTDUS).

7. The Subject Property is located within a condominium association which has
significant common area expenses, and the Subject Property is governed by SHADOW WOOD
HOMEOWNERS’ ASSOCIATION, INC.’s (“Shadow Wood”), Declaration of Covenants,
Conditions and Restrictions for Shadow Wood Condominiums (“CC&Rs”). Shadow Wood issues
monthly assessments against all units pursuant to the CC&Rs.

8. The monthly assessments relative to the Subject Property had a delinquent balance -
since 2008, as, prior to NYCB’s Foreclosure Sale, Virgina V. Fedel failed to pay all of the monthly
assessments.

9. Although the monthly assessments were delinquent, Shadow Wood and/or its agents
had accepted partial payments from Virgina V. Fedel, and did not hold a foreclosure sale to collect -
the unpaid/delinquent balance until after NYCB’s Foreclosure Sale.

10. On June 29, 2011, Shadow Wood and/or its agents executed a Notice of Delinquent
Lien (“Notice of Lien”) which was recorded in the Official Records of Clark County, Nevada, on

July 7, 2011, as Instrument No. 20110707-0002436. The Notice of Lien indicated that Shadow

Wood had a lien against the Subject Property in the amount of $8,238.87, consisting of collection

and/or attorney fees, assessments, interest, late fees, service charges, and collection costs.

11.  On August-29, 2011, Shadow Wood and/or its agents executed a Notice of Default
and Election to Sell under Homeowners Association Lien (“HOA NOD”), which was recorded in
the Official Records of Clark County, Nevada, on October 13, 2011, as Instrument No. 20111013-
0001665. The HOA NOD indicated that the amount due as of August 29, 2011, was $6,608.34.

12. On November 2, 201 1, and December 2, 2011, NYCB’s representative contzicted
Shadow Wood’s agent, Alessi & Koenig, in writing, requesting a detailed statement identifying the

amount of the lien payoffrequested by Shadow Wood. Shadow Wood’s agent sent a response to the

FFCL, GRANTING PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 3523677 wpd
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I
payoff derﬁand to another employee of Shadow Wood’s agent, appérémly in error, and NYCB did
not receive this response.

13. NYCB’s representative contacted Ticor Title of Nevada, Inc., the escrow agent for
NYCB’s Foreclosure Sale, on December 12, 2011, requesting assistance with its attempts to
communicate with Shadow Wood’s agents and obtain a payoff statement. On December 28, 2011,
Ticor Title of Nevada, Inc., sent an escrow demand to Shadow Wood’s management company, MP
Association Management. On December 28, 2011, Gerald Marks, the owner of MP Association
Management completed, signed and returned the Demand Form to Ticor Title of Nevada, Inc. The
executed Demand Form stated that the monthly dues on the Subject Property had been paid to 11 -31-
11, that the next payment was due on 12-1-11, that there was a delinquent amount of $328.94, that
the account had not been sent to a collection agency, and that no liens‘ had been filed against the
Subject Property.

14. On January 18, 2012, Defendant Shadow Wood and/or its agents executed a Notice
of Trustee’s Sale (“HOA NOS”), scheduling the HOA Trustee’s Sale for February 22, 2012. The
HOA NOS was recorded on January 27, 2012, in the Official Records of Clark County, Nevada, as
Instrument NO. 20120127-0002208. The HOA NOS stated that an unpaid balance existed in the
amount of $8,539.77. |

15.  On January 23, 2012, NYCB received a ledger of past due amounts from Shadow
Wood’s agent, Alessi & Koenig, which listed an outstanding balance of $6,445.54, which was good
through February 1, 2012.

16.  OnJanuary31,2012,NYCB sentacheck to Shadow Wood’s agent, Alessi & Koenig,
in the amount of $6,783.16, as payment for the balance reflected on the January 23,2012, ledger and
payment of future assessments through April 1, 2012, |

17.  Shadow Wood’s agent, Alessi & Koenig, received NYCB’s payment of $6,783.16.
Shadow Wood’s agent, Alessi & Koenig, rej ected the payment of $6,783.16, and advised NYCB on
February 8, 2012, that the outstanding balance now totaled $9,017.3'9.

1.1/

4.
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18. At the time that Shadow Woocli‘ recorded and served the Notice of Lien, the regular
monthly assessment applicable to the Subject Property was $168.81 per month. For the period of
nine (9) months preceding the Notice of Lien; nine (9) regular monthly assessments applicable to the
Subject Property totaled $1,519,.29.!

19, On February 22, 2012, Shadow Wood’s agént, Alessi & Koenig, sold the Subject
Property to Defendant Gogo Way Trust at the HOA Trustee Sale for $11,018.39. On March 1,2012,
a Trustee’s Deed Upon Sale was recorded in the Official Records of Clark County, Nevada, as
Instrument No. 20120301-0004775 (“HOA TDUS”).

20.  Shadow Wood’s Notice of Lien and all of its HOA foreclosure efforts in relation to
the Subject Property were based upon the alleged failure of the unit owner to pay the monthly
assessments of the HOA, coupled with the collection costs and attorney’s fees allegedly incurred in
the foreclosure. Shadow Wood has not claimed that its lien on the Subject Property was related to
nuisance abatement costs incurred by Shadow Wood (NRS 116.310312), and has not claimed that
its foreclosure on the Subject Property related to fines or penalties related to a violation that posed
an imminent threat of harm to other unit owners or residents (NRS 116.31162(4)(a)) or a penalty for
failure to adhere to a construction schedule for the completion of an improvement (NRS
116.31162(4)(b)).

21.  Shadow Wood’s agent, MP Association Management, documented the receipt of
$3,442.39 from the HOA Trustee Sale on March 22, 2012. Shadow Wood’s agent, MP Association
Management, documented a “Bad Debt Write Off” also on March 22, 2012, in the amount of
$3,013.15, bringing the purported HOA dues owed on the Subject Property current.

22, On April 18, 2012, NYCB filed its Verified Complaint for Quiet Title and
Declaratory Relief. On October 5, 2012, pursuant fo a Stipulation and Order filed September 17,
2012, NYCB filed its First Amended Complaint for Quiet Title and Declaratory Relief. On October
30, 2012, Defendants filed an.Answer to the First Amended Complaint and Defendant Gogo Way

asserted a Counterclaim for Quiet Title and Declaratory Relief against NYCB.

! $168.81 X 9 months (September, 2010, through May, 2011) =§1,519.29.

.5..
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23, Any Findings of Fact which should be construed as Conclusions of Law shall be
deemed as such, and any Conclusions of Law which should be construed as Findings of Fact shall
be deemed as such. |

IL
- CONCLUSIONS OF LAW

1. Summary Judgment is appropriate if the “...pleadings, depositions, answers {0
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a maiter of
law.” NRCP 56(c). The determination of materiality depends upon the underlying substantive law,
and includes only those factual issues that could change the ultimate outcome of the case. Wood v.
Safeway, 121 Nev. 724, 730, 121 P.3d 1026 (2005). The Court must consider all properly asserted
facts and evidence in a light most favorable to the nonmoving party, but the nonmoving party must
show that there is more than just a “metaphysical doubt™ as to the operative facts to avoid SUMMmary
judgment, and must, by affidavit or otherwise, set forth specific facts that demonstrate the existence

of genuine issues for trial. Wood v. Safeway, 121 Nev. 724, 732.

2. “['W]hen a senior lienholder forecloses and sells property to a person other than the
junior lienholder, the junior lienholder is ‘sold-out’ and can institute proceedings to collect the debt

without attempting to fruitlessly proceed against the property.” McDonald. v. D.P. Alexander & Las

Vegas Boulevard, LLC, 121 Nev. 812, 818, 123 P.3d 748 (2005). Any amount allegedly owed by

Virginia V. Fedel to Shadow Wood or its agents prior toNYCB’s Foreclosure Sale was sold out,
with the exception of those identified in NRS 116.3116 and NRS 116.310312, and Shadow Wood
or its agents could have instituted proceedings against Virginia V. Fedel to recover the amount(s)
claimed.

3. Shadow Wood cannot foreclose on a lien by sale when that lien is based upon a fine
or penalty for vmlatmg, the governing documents of the association unless the violation poses an
imminent threat of causmg a substantial adverse effect onthe health, safety or welfare of the units’

owners or residents, or the penalty is imposed for a failure to adhere to a schedule required pursuant

to NRS 116.310305. NRS 116.31162(4).

G- |
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4, Shadow Wood’s lien was entitled to super priority status in this matter only to the

extent of “...the assessments for common expenses based on the periodic budget adopted by the

association .... which would have become due in the absence of acceleration during the 9 months

| immediately preceding institution of an action to enforce the lien[.]” NRS 116.3116(2).

5. Althoughnot precedential, the State of Nevada Department of Business and Industry,
Real Estate Division (“Real Estate Division™) published an Advisory Opinion on December 12,
2012, setting forth that costs of collection cannot properly be included in an HOA’s super-priority
lien, and stating that “...liens for fines and penalties may not be foreclosed unless they satisfy the
requirements of NRS 116.31162(4).” The Real Estate Division further suggests that it is
unreasonable to expect that fines, which generally cannot be used as the basis for foreclosure, survive
a foreclosure of the first security interest.

6. The Nevada Supreme Court has held that “...the responsibility for determining which
fees may be charged, the maximum amount of such fees, and whether they maintain a priority, rests
with the Real Estate Division and the CCICCH.” Dep’t. of Bus. & Indus. v. Nev. Ass’n Servs., Inc,,

128 Nev.Adv.Op. 34, at ¥4 2012).

7. Plaintif NYCB is entitled to summary judgment as a matter of law on the declaratory
relief claim and claim for quiet title, quieting title in favor of Plaintiff NYCB and against Gogo Way
Trust immediately. Pursuant to this Court’s equitable powers, the HOA TDUS recorded March 1,
2012, is hereby immediately set aside, invalidated and rescinded, and the Court declares that
NYCB’s TDUS, recorded on May 9, 2011, is superier to and not subject to any interest held or
claimed by Gogo Way Trust.

8. The HOA foreclosure sale (February 22, 2012) was based at least in part upon
collection costs, attorney’s fees, and other fees that predated NYCB’s Foreclosure Sale (May 9,
2011) and had been wiped out. Nine (9) months of regular monthly assessments applicable to the
Subject Property from the time of the Notice of Lien totaled $1,519.29. |

8. The undisputed facts demonstrate that Shadow Wood and/or its agents supplied
several lien payoff figures to NYCB that differed significantly. Shadow Wood has conceded by

Affidavit that it or its agents made at least one “mistake” in providing payoff figures which

7.
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overstated the amount of ité‘ lien. Shadow Wood’s agent has further admitted that at least one of the
payoff demands was not sent to NYCB, but was instead mistakenly sent to another employee of
Shadow Wood’s agent. Shadow Wood’s other agent, MP Association Management, advised in
writing less than two months before the HOA Trustee Sale that the monthly assessments on the
Subject Property had been paid to the end of November, 2011, the next payment was due on
December 1, 2011, and that the amount in delinquency relative to the Subject Property was only
$328.94. |

9. NYCB attempted in good faith to pay off the lien asserted by Shadow Wood and/or
its agents, sending payment of $6,783.16 on January 31, 2012, after having received a ledger of past
due amounts from Shadow Wcod’s’agent on January 23, 2012, asserting an outstanding balance of
$6,445.54. Shadow Wood and/or its agents rejected the payment and sent it back to NYCB.
NYCB’s efforts to pay off the lien asserted by Shadow Wood and/or its agents were frustrated by
the unreasonable and oppressive actions of Shadow Wood and/or its agents.

10.  Shadow Wood’s agent, MP Association Management, provided documents that
demonstrate that Shadow Wood ultimately received the sum of $3,442.39 from the HOA Trustee
Sale, and wrote off $3,013.15 as abad debt. NYCB’s payment of $6,783.16 more than satistied the
nine (9) months of assessments ($1,519.29) on which Shadow Wood could have Iegitimately based
a super-priority lien, and would have netted Shadow Wood more than it ultimately collected. The
Court believes, based upon the papers and pleadings submitted, as well as oral argument at the
hearing of this matter, that Shadow Wood and/or its agents were attempting to profit off of the
subject HOA foreclosure by including exorbitant fees and costs that could not be used as the basis
for an HOA foreclosure sale in this matter.

11.  Defendant Gogo Way Trust was not a bona fide purchaser at the subject HOA
foreclosure sale, and is not entitled to the protections of NRS 645F.440.

12, The HOA TDUS recorded by Shadow Wood and/or its agents is not conclusive proof
that Shadow Wood “...satisfied all the foreclosure requirements,” as Defendants contend.

[/
1.4
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ORDER

Good cause appearing thei'efor,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiff’s Motion for
Summary Judgment is GRANTED in its entirety. ,
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that, based upon the

‘Court’s equitable powers, the HOA Foreclosure Sale of February 22,2012, to Gogo Way Trust was

not legitimate and is set aside, and the HOA TDUS recorded on March 1, 2012, in favor of Gogo
Way Trust is rescinded. NYCB is entitled to immediate possession of the Subject Property, and title
is to be restored to NYCB immediately and shall be ex post facto to February 22,2012,

ITIS FURTHER ORDERED, ADJUDGED AND DECREED that Defendant Gogo Way
Trust was not a bona fide purchaser at the March 1, 2012, HOA foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff is to pay
Shadow Wood the amount that it was rightly due for its super-priority lien under NRS 116.3116(2),
based upon the Shadow Wood Notice of Lien, in the total amount of $1,519.29.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendants’ Motion
for Summary Judgment is DENIED in its entirety.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the trial setting

previously entered in this matter is vacated, and any pending Motions are denied as moot.

IT IS SO ORDERED mm%@f .A.—n _\x2013. (\\ )

—

Wa’- DISTRICKCO! T FODGE RBL T
-9~ 3523677.wpd
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Electronically Filed
04/24/2013 03:11:28 PM

MEMO )
GREGG A. HUBLEY (NV Bar #007386) % 3 [5&.«,»—

CHRISTOPHER A.J. SWIFT (NV Bar #011291)

PITE DUNCAN, LLP CLERK OF THE COURT
701 East Bridger Avenue, Suite 700

Las Vegas, Nevada 89101

Telephone: (702) 991-4628

Facsimile: (702) 685-6342

E-mail: Ghubley@piteduncan.com

Attorneys for Plaintiff/Counterdefendant NEW YORK COMMUNITY BANK

DISTRICT COURT
CLLARK COUNTY, NEVADA
NEW YORK COMMUNITY BANK, Case No.: A-12-660328-C
Dept. No.: XV -
Plaintiff,
MEMORANDUM OF COSTS AND
V. DISBURSEMENTS

SHADOW WOOD HOMEOWNERS’
ASSOCIATION, INC.; GOGO WAY TRUST;
and DOES 1 through 20, inclusive,

Defendants.

GOGO WAY TRUST,
Counterclaimant,
\2
NEW YORK COMMUNITY BANCORP,
INC.; DOE Individuals I through X; and ROE
Corporations XI through XX,

Counterdetendants.

MEMORANDUM OF COSTS AND DISBURSEMENTS

CLERKS FEES . ..ot $470.00

FILING FEES (CJeCIrOMC) . o\ vv e ettt $105.10

PROCESS SERVICES FEES ...\ttt $370.50

POSTAGE FEES ... oottt $29.13
BN

MEMORANDUM OF COSTS AND DISBURSEMENTS 3616716.wpd
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' COUNTY dud STATE.

LEGAL RESEARCH FEES . ... .ottt $450.00
TOTAL ..o\ $1,491.78
STATE OF NEVADA )

COUNTY OF CLARK % SS:

[, Christopher A.J. Swift, being duly sworn, state: that Affiant is the attorney for the PlaintifT
and has personal knowledge ofthe above costs and disbursements expended; that the items contained
in the above memorandum are true and correct to the best of this Affiant's knowledge and belief; and

that the said disbursements have been necessarily incurred and paid in this action.

DATED this “day of April, 2013.

PITE DUNCAN, LLP

YORK COMMUNITY BANK

SIGNED AND SWORN to before me on this
24Miay of April, 2013, by Christopher A.J. Swift

-
MEMORANDUM OF COSTS AND DISBURSEMENTS 3616716 wpd
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New York Community Bank v. Shadow Wood, et al.
District Court Clark County, Nevada
Case No.: A-12-660328-C

DECLARATION OF SERVICE

I, the undersigned, declare: 1am, and was at the time of service of the papers herein referred
to, over the age of 18 years, and not a party to this action. My business address is 701 East Bridger
Avenue, Suite 700, Las Vegas, Nevada 89101.

On April 24, 2013, I served the following document(s):
MEMORANDUM OF COSTS AND DISBURSEMENTS

on the parties in this action addressed as follows:

Huong X. Lam, Esq.
ALESSI & KOENIG, LLC
9500 West Flamingo Road, Suite 205
Las Vegas, Nevada 89147
Attorneys for Defendants Shadow Wood Homeowners’
Association, Inc. and Gogo Way Trust

x BY MAIL: [ placed a true copy in a sealed envelope addressed as indicated above. 1 am
readily familiar with the firm's practice of collection and processing correspondence for
mailing. Itis deposited with the U.S. Postal Service on that same day in the ordinary course
of business. I am aware that on motion of party served, service is presumed invalid if postal
cancellation date or postage meter date is more than one day after date of deposit for mailing
in affidavit.

BY CERTIFIED MAIL: [ placed a true copy in a sealed envelope addressed as indicated
above via certified mail, return receipt requested.

BY FACSIMILE: I personally sent to the addressee's facsimile number a true copy of the
above-described document(s). I verified transmission with a confirmation printed out by the
facsimile machine used. Thereafter, I placed a true copy in a sealed envelope addressed and
mailed as indicated above.,

BY FEDERAL EXPRESS: I placed a true copy in a sealed Federal Express envelope
addressed as indicated above. I am familiar with the firm’s practice of collection and
processing correspondence for IFederal Express delivery and that the documents served are
deposited with Federal Express this date for overnight delivery.

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing
is true and correct,

Executed this Z%% day of April 2013, at Las Vegas, I\‘Iiﬁda.

/NICOLE LQC}%LANDERER
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DAVID ALESSYS ADDITIONAL OFFICES TN
THOMAS DAYARD ¢ 5, AGOURA HILLS, CA
ROBERT KORNIG** A TAE S v: I M PHONI: 18 39650
RYAN KURBOVW?++ o R iy
K OlR 6 PHONE 756262323
¢ Admited ta the Califumala Bar N . DIAMOND BARCA
% Admiited to Dis Californk, Revada fj' i‘fffifiv.fﬂj’i&'{!{f?fﬂ) He [ Law v PHONE; 909-361-8300
and Colotado Bars 9500 W. Flamingo Road, Suite 205
494 Admlitedto the Nevada sad Califommis Bor Las Vegas, Nevada 89147
Telephone: 702-222-4033
Facsimile: 702-222-4043
www.alesstkoenig.com
FACSIMILE COVER LETTER
1, Attorncy and/or Trustees fees: $2,305.00
2. Notary, Recording, Copies, Mailings, and PACER $450.00
3, Assessments August 9, 2010 Through Deeember 15, 2011 $2,869.17
4. Late Fees Through December 15, 2011 $170.00
5, Fines Through November 15,2011 $0.00
6. Interest Through December 15,2011 $0.00
7. RPIR-GI Report - $170.00
8, Title Research (10-Day Mailings per NRS 116.31163) $550.00
9, Management Company Advanced Audit Fee | $150.00
10, Management Account Setup Feo $300.00
14, Publisiing and Posting of Trustee Sale $350.00
13, Conduct Foreclosure Sale | a $0.00
14. Capital Contribution $0.00
15, Progress Payments: $0.00
Sub-Total: | | : $7.314,77
Less 'ayments Received: $0.00
Total Amount Due: $7,314.77

Please liave a check i the amount of $7,314.77 made payable to the Alessi & Keenlg, LLC and mailed to the above listed
NEVADA address. Upon receipt of payment a release of lien will be diafted aud recorded, Ploase contact our office with any
questlons,

Ploase be advised that Aless! & Koenlg, L1LCisa debt collector that s atiempting to collect a dabl and any information

obtainad will be used for that purpose.
A&K-040

Docket 63180 Document 2013-36517 APP000870




DAVID ALBSSY
THOMAS BAYARD *
ROBERT KOBNIGY
RYAN KERBOW!H

4 Admited to the Califomis Bar

3+ Admitied 1o Do Califormni, Nevada

and Colomdo Bass

$04 pdnirted to the Nevada and Californda Bar

ADDITIONAL OFFICES IN
A% : AGOURAHILLS, CA
b oy PHONE: 18- 735-9600
A LTSRN A '
2 Mg y: RENONV

K O LU ,,l e PHOWE: 775-626-2313

K OHL N G &
O w DIAMOND BARCA
A Maltt-Turisdierional Loy Kirm PHONE; 909-861-8300

9500 W. Flamingo Road, Suite 205
Las Vegas, Nevada 89147
Telephone; 702-222-4033
Facsimile: 702-222-4043

www.alessikoenig.com

FACSIMILE COVER LETTER

dianna.paimer-iopkins@mynych.com

Dear diaana.palmes-hopkins@mynych.con:

To! Ro; 1923 Gogo Wy 09710 #12688 )
From:  |Ryan Kerbow Dato: Manday, Janvary 23, 2012
Fax No.; ) Bagast |1, Including cover

[Rom —[12668

This cover will sorve as a nine month super priotity detmand on behalf of Shiadew Wood Homeownets' Association, fuc for the

above reforenced escrow; properly located at 3923 Gogo Wy #109, Las Vopas,

total amount due through February, 29, 2012 is $9,017.39. The breakdown of feos, {nferest and costs Is as follows:

Plaase be advised that Aless! & Koenig, LLG Is a debt colieotor that Is altempling to collect a debt and any Information

6{2912011 Nﬂ'ﬁéﬁ of Delinquent Assessment Licn -- Nevada 2) $650.00
8/29/2011 Notice of Dofanit
4/14/2010 Notice of Trustee's Sale

8/13/2011 Pre NOD

9/21/2009 Pre-Notice of Trustee's Sale
8/25/2010 Postponement of Trustees Sale
6/2/2010 Moniforing Foreclosure
11/9/201¢ Demand Fec
1/23/2012 Update Detand Fee
* Trustee Deed Preparation & Recordation $0.00
11812012 Foreclosure Fee

) $300.00
@ $550.00
$90.00

$90.00

) $225.00
$100.00

$150.00

) $150.00

$150.00

Tota!

obtaled wilt be used for that purpose.

$2,955.00

A&K-041

NV. The date of forgclosure was May 9, 2011, The
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DAVID ALUSSIF ADDITIONAL OFFICES 1N

THIOMASBAYARD ¥ AGOURAIHLLY, CA
FOBURT KOBNIGH e TR PHONN; 818.735.9600
REHOHY
RYAN KERBOW ++ % PHONE; 775-616-2323
: E&; y &
+ Admized to fhe Callfomia Bar oo ¢ . DIAMOND BAR CA
¥ Admitted fo fio Califorals, Nevada _ oA Malri-Jurlsdietioned Lape Virtw PHORNIL 503.361-5300
aud Cotorado Bers 9500 W, Flamiugo Road, Suite 205
9% pdmltted tothe Nevada and Califeinle Bar Las V&gﬂS, Nevada 89147
Telephone: 702-222-4033
Facsimile: 702-222-4043
www.alessikoenig.com
FACSIMILE COVER LETTER
1, Aftorney and/for Trustees fees: $2,955.00
2. Notary, Recording, Copies, Mailings, and PACER $625.00
3, Assessments Angust 9, 2010 ‘Through February 29, 2012 $3,252.39
4. Late Fecs Through Kebruary 29, 2012 $190.00
5. Tines Through January 23, 2012 $0.00
6. Interest Through February 29, 2012 $0.00
7. RPIR-GI Report ' $170.00
8. Tifle Research (10-Day Mailings per NRS 116.31163) $550.00
9, Management Company Advanced Audit Fee $150.00
10. Management Account Setup Fee $300.00
11. Publishing and Posting of Trustee Sale | $700.00
13. Conduct Foreclosure Sale $125.00
14. Capital Confribution $0.00
15. Progress Payments: $0.00
Sub-Total: B | - ' $9,017.39
Less Payments Received: 8000
"Total Amount Due: ‘ $9,017.39

Please have a check in the amount of $9,017.39 made payable to (he Alessi & Koenig, LLC and mailed {o the above listed
NEVADA address. Upon receipt of payment a rolease of Hen will be drafied and recorded. Please contaof our office with any

questions.

Please be advisad that Alessi & Koenig, LLC is a debt colleclor that Is attempting to collect a dabt and any information
obtalnad will be uzed for that purpose. ASK042
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MAILING LABEL: APRIL 20,2010

ALESSI & KOENIG, LLC

0500 W, FLAMINGO ROAD STE, 100
LAS VEGAS, NV 89147

ATTN: AMANDA LOWER

REBERBNCE: 12668
ORDEBER NUMBER: 4432519

PROPERTY ADDRYESS:

3920 GOGO WY #109, LAS VEGAS, NEVADA 89103

ENCLOSED 1§ A RECORD PROPERTY INFORMATION REPORT - GENERAL MATTERS ON THE
ABOVE REFERENCED ORDER, AS A COURTESY TO OUR CUSTOMERS, AN ADDITIONAL COPY OF
THE LEGAL, DESCRIPTION I8 ATTACHED,

ALL INQUIRIHS AND CORRESPONDENCE REGARDING THR ABOVE SHOULD BE DIRECTED TO
THE TITLE OFFICER WHOSE NAME AND PHONB NUMBER APPEAR BRLOW.

First American Title Insurance Company |

National Default Title Services L
FORECLOSURE DEPARTMBNT - NV, 2250 CORPORATE CIRCLE, SUITE 350

ASSISTANT SECRETARY / TITLB OFFICER
PH: 702-222-4273
X1 866-515-8363
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ORDER NO: 4432519

REFERENCE NO: 12668

FILE RO:

TITLE OFFICER: AUGIE JIMENEZ

MAILING LABELs APRIL 26,2010

ALIESST & KOENIG, 1L1.C
9500 W, FLAMINGG ROAD STE, 100
LAS VEGAS, NV 89147

REPERENCH: 12668
ORDER NUMBER: 4432519

PROPERTY ADDRESS:
3029 GOGO WY #1069, LAS VEGAS, NEVADA 89103

BNCLOSED 1§ A RECORY PROPERTY INFORMATION REPORT ~ GENERAL MATTERS ON THE
ABOVE REFERENCHD ORDER. AS A COURTESY TO OUR CUSTOMERS, AN ADDITIONAL COPY OF
THE LEGAL DESCRIPTION TS ATTACHED,

ALL INQUIRIBS AND CORRESPONDENCE REGARDING THHE ABOVH SHOULD BB DIRECIED TO
THE TITLE OPFICER WHOSE NAME AND PHONE NUMBER APFEAR BELOW,

First American Title insurance Company

Lenders Advantage ,
FORBCLOSURE DEPARTMENT - NV, 2250 CORPORATE CIRCLE, SUITE 350

AUGIB JIMBNEZ
ASSISTANT SECRETARY / TITLB OFPICER
PH; 102-222-4273
RX: 866-515-8363

PAGE |

A&K-044

APP000875




ORDER NO; 4435519

REFERENCE NO: 12668

FILE NO;

TITLE OFEFICER: AUGH JIMENEZ
First American Title Insurance Com m%y

FORKCLOSURE DEPARTMENT - NV, 2250 CORPORATE CIRCLE, SUI'TE 350
HENDERSON, NV 89014

- RECORD PROPERTY INFORMATION REPORT

ALESSI & KOENIG, LLC

9500 YV, FLAMINGO ROAD STE. 100
LAS VEGAS; NV 80147

ATTN: AMANDA LOWER

AS OFTHE DATE HERBOE: APRIL 14, 2010 AT 7:30 AM . Ovrder 4432619

A.

C.

THRE LAST RECORDHED DOCUMENT PURPORTING 1’0 TRANSEER “[ITLE 10 THE LARD DESCRIBRED
HEREIN SHOWS THE FOLLOWING:

PURPORTED OWNBR: VIRGINIA V. FEDEL, A WIDOW
PROPERTY ADDRESS: 39290 GOGO WY 109, LAS VEGAS, NEVADA 89103

ACCORDING TO THE LATEST BQUALIZED ASSESSMENT ROLT, THEFOLLOWING AD VALOREM TAY
INFORMATION IS SHOWN:

ASSESSID VALUATION OF THE LAND: $17,500.00

ASSESSED VALUATION OF THE IMPROVEMENTS: $10406.00
BXEMPTIONS: $.00

ACCORDING TO THE CURRENT YEAR TAX FIGURES PROVIDED BY THE FAXING AUTHORITY THE
HOLLOWING TAX INSTALLMENT AMOUNTS AND STATUS IS SHOWN;

1. TAXES FOR THE FISCAL YBAR JULY 1, 2009, THROUGH JUNT; 30, 2010, INCLUDING ANY
SECURED PRRSONAL PROPERTY TAXES COLLECTED BY THE COUNTY TREASURER.

-

PARCEL NO.: 162-18-613-029,
TAX DISTRICT: 470,
TOTAL TAX:" $817.81, PAID.

NOTE: THE TAX INFORMATION SET FORTH ABOVE RBELECTS CURRENT YBAR GENHRAL TAX
INFORMATION ONLY. THE RHECORD PROPERTY INFORMATION REPORT DOES NOT PROVIDY
}%FO%MATION RELATING TO SUPPLEMENTAL TAX BILLS AND/OR PRIOR YRARS(S) DEFAULTED
TAXES.

PAGE 2 A&K-045
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ORDER NO: 4432519
REFERENCENO: 12668

FILE NO;

TITLE OFFICER: AUGIE JIMENEZ

D, OFRICIAL RECORDS OF THE COUNTY WHERE THH LAND I8 LOCATEﬁ SHOWS THE FOLLOWING
DBED{S) OF TRUST AFRECTING THE LAND:

{, ADERD ORTRUST TOSECURE AN ORIGINAL INDEBTEDNESS OF $127,500.00, AND ANY GTHER
AMOUNTS OR OBLIGATIONS SECURED THEREBY, RECORDED ATPRIL 27, 2007 IN BOOK 20070427 AS
INSTRUMENT NO, 8604835 OF OFEICIAL RECORDS,

DATED: APRIL 25, 2007.

TRUSTOR: VIRGINIA V., FEDEL, A WIDOW,

TRUSTER: SOUTHWEST TITLE COMPANY,

BENBHICIARY: MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC.
C'MERS™), AS NOMINEE FOR

LENDER: COSE. 1LE DBA GRIEYSTONE FINANCIAL GROUP, A LIMITED
LIABILITY COMPANY,

9. A NOTICE OF HOMHOWNERS ASSOCIATION ASSESSMENT LIBN RECORDRED DECEMBER 03, 2008
IN BOOK 20081203 AS INSTRUMBNT NO. 0003006 OF OURICTAL RECORDS.

ASSQCIATION: SHADOW WQOD HOA.
AMOUNT: $1,237,40, AND ANY OTHER AMOUNTS DUE THERBUNDER,

NOTE 1: NOTICE OF DERAULT RECORDED JANUARY 30, 2009 IN BOOK 20890130 AS INSTRUMENT
NO. 8603019 OF OFFCIAL RECORDS,

NOTE2: NOTICE OF DRFAULT RECORDRD JUNE 03, 2009 IN BOOK 20090603 AS INSTRUMENT NO,
0003427 OF OPFFICIAL RECORDS,

E, OPKICIAL RECORDS OF THE COUNTY SHOWS THR GBNERAL INDHX MATTERS AGAINST THE
PURPORTED OWNERS AS FOLLOWS:

NONE

LIMITATION OF LIABILITY

RECIPIEZNT RECOGNIZES THAT IT IS DIFFICULT TO DETERMING THE EXTUNT OF DAMAGES WHICH COULD
ARISH PROM ANY BRROR OR OMISSION IN THIS REPORT, RECIPIBNT RECOGNIZES THAT THH HHE
CHARGED 18 NOMINAL IN RELATION TO THE POTENTIAL DAMAGHS OR LIABILITIES ARISING HROM ANY
SUCH BRROR OR OMISSION. AS A PART OF THE CONSIDBRATION GIVEN IN BXCHANGE FOR THIU
ISSUANCE OF THIS RRPORT, THR RECIPIENT AGRBES THAT THE COMPANY'S SOLR LIABILITY FOR ANY
1OSS OR DAMAGE ARISING BY REASON OF ANY HRROR OR OMISSION CONTAINED HERHIN SHALL BE

LIMITED BY 'THIS PARACGRAPH, IN NO EVENT SHALL SUCH LIABILITY EXCBED THE FEE AMOUNT

CHARGED FOR 'THIS RBPORT.
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ORDER NO: 4432519

REFERENCE NO! 12668

FILE NO:

TITLE OFFICER: AUGIE JIMENEZ

THE LAND REFERRBD TO IN THIS REPORT IS SITUATED IN ‘THE STATE OF NEVADA, COUNTY OFr
CLARK, CITY OF LLAS VEGAS, AND DESCRIBED AS FOLLOWS:

PARCEL ONE (1)

UNIT ONE HUNDRED NINE (109), AS SHOWN UPON THR MAP ENTITLED SH.VERADO VILLAS I A
SUBDIVISION FOR COND OMINIUM PURPOSES, ON EILE 1IN THE OFFICE OF THE COUNTY RECORDER
OF CLARK COUNTY, NEVADA, INBOOK 33 OF PLA'TS, PAGE 44,

PARCEL TWQ (2)

AN UNDIVIDED 7.345% INTEREST 1IN AND 70 THE COMMON ARTA AS DBENED IN THAT CERTAIN
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS, RECORDED IN ‘THE OFFICE OF
THE COUNTY RECORDER OF CLARK COUNTY, NRVADA ON DECEMBER 3, 1985 IN BOOK 2224 OF
OTRICIAL RECORDS AS DOCUMBNT NO. 2185340, w

EXCEPTING THE FOLLOWING:

ALL LIVING UNITS AS SHOWN UPON THE MAP HEREINABOVE REFERRED TO ANID AS DERINBD IN
THAT CERTAIN DHCLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS, RECORDED IN
THE OBRRICH OF THE COUNTY RECORDER OF CLARK COUNTY, NRVADA ON DECEMBER 3, 1985 IN
BOOK 2226 OF OFPICIAL RECORDS AS DOCUMBNT NO, 2185340, '

AND FURTHER BXCBEPTING THEREFROM:

THE BXCLUSIVA RIGHT TG POSSHSSION OP ALY, THOSE "RESTRICTED COMMON AREAS AND/OR
HXCLUSIVE USR AREAY, AS DEFINBED IN THE DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS, HEREBINABOVE, REFERRED TO, AND AS SET FOR ON THE SUBDIVISION MAP OF
SILVBRADO VILLAS 11,

PARCEL THREE 3) .

THR EXCLUSIVE RIGHT TO POSSESSION AND OCCUPANCY OF THOSE PORTIONS OF THE COMMON
ARREAS, ABOVE DESCRIBED, DESIGNATED AS "RESTRICTED COMMON AREAS AND/OR BXCLUSIVE,_
USE ARRAS®, AS APPURTENANT TO PARCEL ONE (1) AND PARCEL TWO (2), ABOVE DESCRIBED, AS

DRLINHATED ON THE AFOREMENTIONED MAP AND AS DEFINED ON THE DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS, HEREINABOVE RIPERRED.

{G2-18-613-029

S fe frd o o ok
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ORDER NO: 4432519

REFERENCE NO: 12668

FILENO!

TITLE OFFICER: AUGIE JIMENEZ

EXHIBIT "A"

THE LAND REFERRED 10 IN I'HIS REPORT IS SITUATED IN THE STATE OF NIEVADA, COUNTY OF CLARK,
CITY OF LAS VEGAS, AND DESCRIBED AS FOLLOWS:

PARCEL ONE {}}

UNIT ONI HUNDRED NINE (108), AS SHOWN UPON THE MAP ENTITLED SILVERADO VILLAS I A
SUBDIVISION FOR CONDOMINIUM PURPOSES, ON FILE IN THE OBFICE OF THE COUNTY RECORDER OF
CLARK COUNTY, NEVADA, IJN BOOK 33 OF PLATS, PAGLE 44,

PARCBLTWO (2)

AN UNDIVIDED 7.345% INTERHST IN AND TO THE COMMON AREA AS DEPINED IN THAT CHRTAIN
DECLARATION OF COVENANTS, CONDITIONS AND RESTRUCTIONS, RECORDED IN THE ORFICE OF THE
COUNTY RECORDHER OF CLARK COUNTY, NBVADA ON DHCEMBER 3, 1985 IN BOOK 2226 OF OBRICTAL,
RECORDS AS DOCUMENT NQ. 2185344,

BXCEPTING THE FOLLOWING:

ALL LIVING UNITS AS SHOWN UPON THE MAP HERBINABOVE REFERRED TO AND AS DERINED IN THAT
CERTAIN DRCLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS, RECORDED IN THE OBEICE OF
THE COUNTY RECORDER OF CLARK COUNTY, NEVADA ON DECEMBER 3, 1985 IN BOOK 2226 OF OTFICIAL
RECORDS AS DOCUMENT NO, 2185340,

AND BURTHBER EXCEPTING THEREFROM:

THR BXCLUSIVR RIGHT TO POSSESSION OF ALL THOSE "RESTRICTED COMMON ARBAS AND/OR
BXCLUSIVR USE AREAY, AS DEFINBD I THH DECLARATION OF COVBNANTS, CONDITIONS AND
E&gﬁ%lgfﬁf LI;{ISi[;{ETﬂABOVE, RERERRED TO, AND AS SBT FOR ON THH SUBDIVISION MAP OF

PARCRE THRER (3) |

'PHE BXCLUSIVE RIGHT 'TO POSSESSION AND OCCUPANCY OF THOSE PORTIONS OF THE COMMON ARBAS,
ABOVE DHESCRIBED, DESIGNATED AS "RESTRICTED COMMON AREAS AND/OR EXCLUSIVE USE AREAS", AS
APPURTENANT 70O PARCEL ONE (1) AND PARCEL TWO (2), ABOVE DESCRIBED, AS DELINEATED ON THE

AFOREMENTIONED MAP AND AS DEBINED ON THE DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS, HEREINAROVE REFERRRD,

162-18-613.029

Tk edid
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First American Title Insurance Company

NATIONAL DEFAULT TITLE SRRVICES —T8G DIVISION
2250 CORPORATE CIRCLE, S8UITE 350, HENDERSON, NV §9074

OCTOBER 4, 2011

ALESSI & KOENIG, LLC

9560 W, ELAMINGO RQOAD STE, 160
LAS VEGAS, NV §9147

ATTN; AMANDA LOWER

RERERENCR: 12668/COMMUNITY
OUR ORDER NUMBER: 60137081

THE ITEMS ENCLOSED WIRE PREPARED FOR THE SOLE USE OF THE HRREIN-NAMED TRUSTEE, THESE ITEMS SHOULD
NOT BE RELIRD UPON BY ANY THIRD PARTY AS A CONDITION OF TITLE,

First American Litle nsurance Company
National Default Title Services

AUGIE JIMENEZ
ASSISTANT SECRETARY
TITLE OFFICER

PH: 702-222-4273

IX: 866-515-8363

BNCLOSURRE

A&K-049

APP000880



ORDIER NO: 6037681

REFERENCE NO: 12668

RILE NO: CLARK

TITLE ORFICER: AUGIE JIMENEZ

First Amervican Title Insuxrance Cnmﬁ%msc | -

FORRCLOSURE DEPARTMENT - NV, 2256 CORPORATE CIRCL
HENDERSON, NV 89674

RECORD PROPERTY INFORMATION REFORT

ik

ALESSI & KOENIG, LLC
9800 W, FLAMINGO ROAD STE. 100
LAS VEGAS, NV 89147
ATTN: AMANDA LOWER

 AS OF THE DATE HEREO[: SEITEVIBER 26,2011 AT 7:30 AM Orderft 6037081
A, THE LAST RECORDED DOCUMENT PURPORTING TO TRANSFER TITLE TO THE LAND DESCRIBED

HEREIN SHOWS THE FOLLOWING:
PURPORTED OWNERR: NEW YORK COMMUNITY BANK
PROPERTY ADDRESS: 3923 GOGO WY /109, LAS VEGAS, NEVADA §3103

ACCORDING TO THE LATHST HQUALIZED ASSESSMENT ROLL THE FOLLOWING AD VALOREM TAX
INFORMATION IS SHOWN:

ASSESSED VALUATION OF THE LAND: $5,250.00
ASSHSSED VALUATION OF THE IMPROVEMENTS: $12,989,00
EXEMPTIONS: $.00

ACCORDING TO THE CURRENT YRAR TAX FIGURHS PROVIDED BY THE TAXING AUTHORITY THE
FOLLOWING TAX INSTALLMENT AMOUNTS AND STATUS I8 SHOWN:

{, THOSE TAXES FOR THE FISCAL YEAR JULY 1, 2011, THROUGH JUNE Slk 2012, INCLUDING ANY

SECURED PERSONAL PROPERTY TAXES COLLECTED BY THE COUNTY TREASURER,
TAX DISTRICT: 470,
PARCELNO. 162-18-613-029,

1T INSTALLMENT DUE AUGUST 15,2011;  $130.37, DELINQUENT,
IND INSTALLMENT DUR OCTOBER 03,2011:  $133,73, OPEN,
JRD INSTALLMENT DUE JANUARY 02, 2012:  $133,73, OPER.
ATH INSTALLMENT DUE MARCH 05, 2012: $133,73, OPEN,

EACH INSTALLMENT WILL BRCOME DELINQUENT TEN (10) DAYS AFTER 1RHE DUR DATE,

*¥NOTE: THE TAX lNF()RMA’i‘IDN SHT FORTH ABOVE REFLECTS CURRENT YEAR GENERAL TAX
INFORMATION ONLY. THE RECORD PROPERTY INFORMATION REPORT DOBS NOT PROVIDE
}NB;?I%MATEON RELATING 'TO SUPPLEMENTAL TAX BILLS AND/OR PRIOR YBARS(S) DEFAULTED
TAXES.

e
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ORDER NO; 6037081

REFERENCE NO: 12668

FILE NO: CLARK

TITLE OFFICER: AUGIE JIMENEZ

LY

D. OFFICIAL, RECORDS OF THE COUNTY WHERE THE LAND IS LOCATED SHOWS THE FOLLOWING
DERD(S) OF TRUST AFFECTING THE LAND:

I. A NOTICH OF HOMEOWNERS ASSOCIATION ASSHSSMBNT LIBN RHCORDED DECEMBER 3, 2008

IN BOCK 20081203 AS INSTRUMEBNT NO. 6003006 OF OFFICIAL RECORDS.
ASSOCIATION: SHADOW WOQOD HOA,
AMOUNT: $1,237.30, AND ANY OTHER AMOUNTS DUE THEREUNDER.

NOTE 1: NOTICE OF DEFAULT RECORDED JANUARY 30, 2009 IN BOOK 20058130 AS INSTRUMENT
NO, 1603019 OF OFFICIAL RECORDS.

NOTE 2: NOTICE OF DEFAULT RECORDED JUNE 3, 2009 IN BOOK 20090603 AS INSTRUMENT NO.
0603427 OF QFFICIAL RECORDS,

NOTHE 3: A NOTICH OF TRUSTEE'S SALE DATED APRIL 14, 2016, EXBCUTED BY ALESSI & KOENIG,

LLC, RECORDED APRIL 22, 2010 IN BOOK 20100422 AS INSTRUMBNT NO. 0000852 OF QIFICIAL

}i'{zﬁgg%lg?’rsﬁ% ??g FCR SKES FORTH, AMONG OTHER ITEMS, A PURPORTED SALE DATE OF MAY
(] : Vi,

2. A NOTICE OF HOMEOWHNERS ASSOCIATION ASSESSMENT L.IEN RECORDBD JULY 07, 2011 IN
BOOK 20110707 AS INSTRUMENT NO. 0002436 OF OIFFICIAL RECORDS.

ASSOCIATION: SHADOW WOOD HOMEOWNERS' ASSOCIATION, INC,
AMOUNT: . $8,238.87, AND ANY OTHER AMOUNTS DUE THEREUNDER.

L, ORFICIAL RECORDS OF THE COUNTY SHOWS THE GRNERAL INDEX MATTERS AGAINST THE

PURPORTED OWNERS AS FOLLOWS:
NONE

LIMITATION OF LIABILITY

RECIPIENT RECOGNIZAS THAT IT IS DIFFICULT TO DETERMINE THE EXTENT OF DAMAGHS WHICH COULD
ARISE FROM ANY BRROR OR OMISSION IN THIS REPORT, RECIPIENT RECOGNIZES THAT TUE FEBE
CHARGED 1S NOMINAL IN RELATION 1'C THE POTENTIAL DAMAGES OR LIABILITIES ARISING FROM ANY
SUCH BRROR OR OMISSION, AS A PART OF THE CONSIDERATION GIVEN IN BXCHANGE FOR THER
ISSUANCE OF THIS REPORT, THD RECIPIENT AGRENS THAT THE COMPANY'S 8OLB LIABILITY FOR ANY
LOSS OR DAMAGE ARISING RY REASON OF ANY HRROR OR OMISSION CONTAINED HEREBIN SHALL BH
LIMITED BY THIS PARAGRAPH, IN NO BVENT SHALL SUCH LIABILITY EXCEED THE FEE AMOUNT
CHARGED FOR THIS REPORT.
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ORDER NO; 6037081
REFERENCE NO: 12668

KILIEE NOt CLARK h

TITLE OFFICER: AUGIHE JIMENEZ

THE LAND REFIRRED TO IN THIS REPORT IS SITUATED IN THE STATE OF NEVADA, COUNTY OF
CLARK, CITY OF LAS VEGAS, AND DESCRIBED AS FOLLOWS:

PARCRL ONE (1):

UNIT ONE HUNDRED NINE (109), AS SHOWN UPON 'THE MAP ENTITLED "SILVERADO VILLAS I, A
SUBDIVISION FOR CONDOM Ni M PURPOSES, ON FILIZIN TIIR OFFICE OF THHE COUNTY RECORDIR
OF CLARK. COUNTY, NEVADA, IN BOOK 33 OF PLAT ‘S, PAGE 44.

PARCEE TWO (2):

AN UNDIVIDED 7,345% INTEREST IN AND TO THE COMMON AREA A8 DEFINED IN THAT CERTAIN
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS, RECORDED IN THE OFFICE OF
THE COUNTY RECORDER OF CLARK, COUNTY, NEVADA ON DECEMBER 3, 1985 IN BOOK 2226 OF
OFFICIAL RECORDS AS DOCUMENT NO. 2185340,

BXCEPTING THEREFROM THE FOLLOWING:

ALL LIVING UNITS AS SHOWN UPON THE MAP HERBINABOVE REFERRED TO AND AS DERINED IN
THAT CERTAIN DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS, RECORDED IN
THR OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, NEVADA ON DRCHMBER 3, 1985 IN
BOOK 2226 QF OFFICIAL RECORDS, AS DOCUMENT NO, 21 85340.

AND FURTHER BXCEPTING THEREFROM:

THE HXCLUSIVE RIGHT TO POSSESSION OF ALL THOSE "RESTRICTED COMMON AREAS AND/OR
BXCLUSIVE USE AREA®, AS DEFINED I THE DECLARATION OF COVENANTS, CONDITIONS AND
[Sllf;'S\} Il;éﬁ'%} ig%, IH:SREI%{NABOVE REFERRED TO, AND AS SET FOR ON THE SUBDIVISION MAP OF
LY - 4. I

PARCEL THREE (3): _

THE BXCLUSIVE RIGHT TO POSSHSSION AND OCCUPANCY OF TIIOSE PORTIONS OF THE COMMON
ARBAS, ABOVE DESCRIBBED, DESIGNATED AS "RESTRICTED COMMON AREAS AND/OR BXCLUSIVE
USR AREA S, AS APPURTENANT TO PARCHI, ONE (1) AND TWO (2), ABOVE DESCRIBED, AS

DEUINEATED ON THR AFOREMENTIONED MAP AND AS DEFINED ON TIIE DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS, HEREINABOVE REFERRED,

162-18-613.029

X EAEEIRR
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ORDER NO; 6037081
' REFERENCE NO: 12668
. BILENO: CLARK
' TYTLE OFFICER: AUGIE JIMENEZ

EXHIBIT "AM

‘THE LAND REFERRED TO IN THIS REPORT IS SITUATED IN THE STATE OT NEVADA, COUNTY OF CLARK,
CITY OF LAS VEGAS, AND DESCRIBED AS FOLLOWS:

PARCEL ONE (1):

UNIT ONE HUNDRED NINE (109), AS SHOWN UPON THE MAP INTITLED YSILVERADO VILLAS 11, &
SUBDIVISION FOR CONDOMMNIUM PURPOSES, ON FILE IN THE OFFICE OF THE COUNTY RECORDER OF
CLARK. COUNTY, NEVADA, IN BOOK 33 OF PLATS, PAGI 44,

PARCRL TWO (2):

AN UNDIVIDED 7.345% INTERRST IN AND TO THE COMMON AREA AS DEFINED IN THAT CERTAIN
DECLARATION OF COVENANTS, CONDITIONS AND RUSTRICTIONS, RECORDED IN THE OFFICE OF THH
COUNTY RECORDER OF CLARK COUNTY, NEVADA ON DECEMBER 3, [985, IN BOOK 2226 OF OFFICIAL
RECORDS AS DOCUMENT NO. 2185340,

BXCHPTING THEREFROM THE FOLLOWING:

ALL LIVING UNITS AS SHOWN UPON THE MAP HEREINABOVE REFERRRD TO AND AS DEFINED IN THAT
CERTAIN DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS, RECORDED IN THE OFFICE OF
THE COUNTY RECORDER OF CLARK COUNTY, NHVADA ON DECHMBER 3, 1985 IN BOOK 2226 OF OFFICIAL
RECORDS, AS DOCUMENT NO, 2185340.

AND FURTHER EXCEPTING THERERROM:

THE BXCLUSIVE RIGHT TO POSSESSION QF ALL THOSE "RESTRICTED COMMON AREAS AND/OR
BXCLUSIVE USH AREA" AS DEFINED IN THE DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS, HE&HEN;%BDVE, REFERRED TO, AND AS SHT FOR ON THE SUBDIVISION MAP OF
SHVERADO VILLAS 1L ' '

PARCREL THRER (3):

THE EXCLUSIVE RIGHT TO POSSHSSION AND OCCUPANCY OF THOSE PORTIONS OF THE COMMON AREAS,
ABOVE DRSCRIBED, DESIGNATED AS "RESTRICTED COMMON AREAS AND/OR EXCLUSIVE USE AREAS", AS
APPURTENANT TO PARCEL ONFE %) AND TWO (2), ABOVE DRSCRIBED, AS DELINEATED ON THE

AVOREMENTIONED MAP AND AS DEFINSD ON THE DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS, HERRINABOVE RBFERRED.

{62-18-613-029

Ahh W R
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Exhibit “K”
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2

APR/05/2010/40N 03:3¢ Al

P 019
SHADDOW WOOD
RUN DATE: 04708/20L0 ACCOUHT HIHTORY REFORT PAQE: i
FOR ‘THE WERIOD 01/01/2009 TO 04/30/2010
! JIRGLE OWNER
GOULOS-01 FEDEY, VIRGINIA
_ STOP PATMBENT

TRX PAIE  DESCRIBIION CHARGES CREDTTS BALANCE
3/2172008 REGINNING BATLANCE o 820,46
QL/01/2008 MONTHLY AGREAMBNTE 168.81 1,089,587
pL/3L/2009 IWER (HARGE 40.0U 3., 089,87
92/01/2009 MONIHLY ASSBEBMBNIS 168, 4l 1,268.38
0270972008 IOUKROX PAYMENT CK: 1038 500.00 768,34
0370172009 NONTHLY RASSRSSMENTE 1.68.81 537,19
63/03/2008 LATE CHARGE 16,00 947.19
0373172009 LATE CHARUR 10,00 a57.18
04701 /2009 MONTHLY AYSEGOMENTS 1.68. 81 1,126.00
p4/17/2009% LOCKROX BAYMENT CK: 1068 250.00 876,00
0570172005 MONTHLY AGSEIMMBNTS 608,61 1,044,810
o5/ 0L7%008 LawE CHARGE 10.00 1,064.81
05/31/2009 LATE (HARGE 10.00 1,064.8L
06/ 0L/2009 MONTHLY ABBRHSMENTA i60.81 1,233.62
0'7/0L/2008 MONTHLY ASSESSMBNIG 168.8) 1,402.43
07/01/2008 LRIE CHARGE 19,00 1,412.43
09/702/2009 LOCKROX PAYMENT CK. 1126 : 54000 812,42
07/31/2009 LATE CHARGE 10,00 922,43
08/01/2009 MONPRLY ASBEHSMENTS 168,81 1, 084,54
08/31/2009 LATE CHARGE 10.00 1,101,324
09/01./2009 MONTHLY ASAESSIMENTS 180,81 1,270.08
10/01/2008 MORTHLY ASSRSEMENYLS 168.81 1,438,846
10/01/200% LATE CHARGE 10 .00 1,440,066
L0733/2009 LAWE CHARGR 10.00 1.488.06
117/01/2008 MONTHLY AGSEASMENTS 168 .03 1,637.67
12/01/2009 MONTHLY ASSEEUMENTE 1,68, 8L 1,746.48
12/ 03/2008 LRTE CHARGE 10,406 1,808.48
18/731/2009 LACE CHARGE 10,00 1,816.48
01/01/2010 MONTHLY ASSKHSMENTH 15881 L,0086.29
0173172010 DLATE (HARGE 10.00 1,998%.29
02/01/2010 MONTHLY ABOESSMENTS 168 .81 2,164,10
63/701/2020 MONTALY RESREBMENTS 168.81 2,332.91
03/02/2010 LATE CHARGH o000 2,342 .01
04/01./20L0 MONTHLY ASHREOUENTLS 168.81 2,811.,72
1 OWHERS - REDORT BALANCE AG OF: 04730720180 2,811.72
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MAY/12/2009/T08 14:19 WP MANACKENT RAY He, 7073049458 P, 805
]
SHADOW WOOD
RUN DATE: DES12/2008 ACCOUNT HISTORY REFORT PAGH
FOR WHE RERIOD 0170172008 TO 0571572009
BINGLE OUNER

400109-01 PFEDEL, VIRGINIA
PRY_DATE  DESCRIPPION, ., .  UHARGRE CREDITE . BALANCE
BEGINNING BALANCE 920.76
¢1/0L.72009 HONTHLY ASBESBHMENTS 1.66.81 1,08%.57
(1733772009 LATE CHARGE i0.00 1, 088,87
62/01/2005 MONYBLY AGIRIGNENTA .68 .81 1.,268.38
OA/048/2008 LOGKBOX BAYMENY (K. 038 500,00 768,38
03/01/2008 NONTHLY ASSRAEBHENTS 158,81 037,19
03/03/72008 LATE CHARGE 6,60 94% .19
03/41/2008 LATE CHARGE 10,00 05,19
04701720095 MONTHLY ABSRHESMRENTS 168.81 1,136.80
04/17/2009 LOCKBOR BARHENY CKy 1068 250,00 #76., 00
65701/2000 MONTHLY ANSRISMBNTS 1.68.8% 1,044.61
. BRNDING BALBNCE 1,044,001
1 QWNERE ~ REPORT BALBNCE AZ OF  08/15/2002 1,044,861

.

1

b
[
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1 i

HAY/04/72010/TUE 09:30 PU F. 001/081
SHADOW WOOD
RUN PATR: 05/08/2020 . ACCOUNT HIZTORY REPORT PREE i
YOR WHE PERTOD 01/0L1/2009 1O 95/3&/231@
SINALM OWHER
B9Y23 G 7959 /Jé’V #4107
00010901 ¥EDEL, VIHGINIA
HTOF PAYMENT
TRY. DATE DBESCRIPTION CHARGER CREDYING BALAHCE
L2/31/2008 BECANNING BALANCE _ : _820.76
0L/01/2008 BONTHLY ASSESSMENTH Lleg.m 1,080 57
ol/34/2009 LATH CHBRGHE 10,00 1,098,587
G2/01/2009 NOWEHLY ASSBAOMENTS 169,484 1,268,438
0270572009 LOGKBOX PAVMENT CUK: 1038 500, 60 768 .38
03/00/2008 MONTHLY ASRESBMENTA 168.81 837,19
U3/0372008 LATR (HARGE 1.0.,60 847,19
0373172009 1aTE CHARGE 10,00 §49.19
04/017200D MONTHLY AYSESSMENTG 166.8 , 1,126.00
04/317/20098 LOCKROX PAYMENT (K 1068 254,060 876.00
05/01/20065 MONTHLY RESRESMENTS 168.8) 3,044,821
0B/01/2009 IATR CHARGE 10. 00 9., 05481
05/31/2008 LATE CHARGR i0.00 1,064.81
0670172000 MONTHLY ASHE4HMENIS 168,01 1,233.62
0770172009 MONTHIY ACSEISMBNTS 166.81 1,402.43
97/01/2009 LAPE CHARCGE a8.00 . 1,412,43
07/02/2008 LOCKBOX PAYMENT OKi 1128 BG4, 00 5149.44%
07/33./2009 LATE (HARGE 10.00 922,43
¢8/01 /2009 MONTRLY DUSEESMINTS iacg.g1 1,091,244
087/34/2009 LATE CHARGE 10,00 1,104.24
19/01./4008 MONTHLY, hSSESOMENTI 164,01 1,270,058
10/01/2009 MONTHLY DSSROSMRNIS 168,61 1,438,864
10/01/2009 LATE CHARGE 10,00 . 1,248.8¢6
1.0/31/2009 LATE CHARGHE 20,00 1,458.86
11/01/2009 MONTHLY ASAESSMENTR 168.81 1,627.67
12/01/2009 HONTHLY ASHESSMBNIY 168,81 1,796 .48
12/02 /20069 LATE CRARGE Lb.00 1,006.48
12/31/2009 LETE CHARGE 10.00 %, 81%.48
01/01/2010 MONTHLY NRSARSSNENTH 168.91 1,988.29
01/31/2010 LATE CHARGE 16,00 1,8985.28
02/01/2010 MONTHLY ABSESEMENTS 168.81 2,464,120
03/01/2010 MONTHIY ASSREBURNTH 168,81 2,342,91
08/032/201.0 LATE CHARGE 10.00 4,342.91
02/31/2010 LATE CHARGRE 10.00 2,352.9%
047/01./2010 MONTHLY ASSBOAMENTS 168,81 2.521.92
05/01/2010 MONTHLY ASBESSHENTS 169,85 2,690,453
1 OWUNBRE - REPORT BALANCE A8 QF:1  05/38/2010 2,690 .83
Tnait - /3% & Teneirge
A&K-056

APP000888




3 ;
AUG/26/2010/THY 03:32 AN P, 001/001
SHADOW WOOD
RUN DATE: 0872672010 ACCOUNT HISTORY RERORT PAGE: i)
FOR TUE PERIOD 09/01/2009 70 0%/230/20L0
SINGLE OWNRR
006020901 FRDBL, VIRGINTA _ . 3823 GOBO WAY #109
HIOP PAYMEN
UURY DATE  DESCRTETION ' i {YDREEY | CREDITS BALANCE
08/31/2009 BEGINNING BALANCE 1.,101.24
0970372008 MONTRLY ASSESBMENTY 168.84 4,270,058
1070172003 HONTHLY ASSERSHENIG 168.81 1,438.84
10704172009 LATE CHARGE . 10.00 1,448,86
1073172009 LIS CHARGR 10.00 1,458, 66
14./01./2009 MONTHLY ASSESBNENTE 168.8% 2,627.67
1270172009 VONTHLY ASIESHMENTSY . 168.81 1,796,488
12/01/2009 LATE CHARGE 10.00 1, 806,48
12/31/2009 LATR CHARGE 10.00 1,B816.48
01/01/2010 MONTHIY ASIEBBMENTS 168.81 1,985.25
01731/2010 LATE CHRRGR 1 30.00 ' 1,998,298
0270172010 MONTHLY ASSRSSMBNTA 168,81 2,164.10
63/01/2030 MONTHLY ASSRESHENTS 168.81 2,333.91
03/0372010 LATE CHARGE 10.00 - 2,342.91
03/31/2010 LaTE CHARGR 1o.00 2,352.91
0470172010 MONTHLY ROSESSHMBNTS - 164,81 2,521.72
05/01/2010 MONTHEY ASREOSMRNIH 166.81 2,690,E3
05 /0172010 TATE CHARGE 10.00 2,700.83
06 /3172000 LATE CHARGE 10,00 2,730.53
06/017/2010 MONTHIY ASSEGESHENTE 168,681 2,078.24
0'7/01/2040 MONTHLY ASSHESMBNTE 168.81 3,048.15
0770472050 LATE CHARGH 10,00 3,056,158
07/2172010 LATE CHARGE 10.00 3,068,148
AH/0L/2010 HONTHLY ASSRISNENTH 164, 8% 3,236.96
$9/701/2010 MONTHLY ASSESSMBHIS 164,81 %,405.77
Ed
) QUNBRSE - REPORT BALANCE A& OF:  03/30/2000 3,408.77
A&K-057

APP000889
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I ’

SEP/18/2009/8R1 12:36 AM P, 601
- oy
T SISO E
2 FHAR SHADOW WOOD
RUN DAUE: 08/18/2008 , ACCOUNT HISTORY REFORT PAGE: i
. FOR TUER PERTIOD OL/01/2008 10 12/31/2009
SINQALE DWNER
- 3943 Gogo 107
000108-01 PRDBL, VIRGINIA
BTODR PAYMBNY _
_TRX DATR DESCRIRTION o CHARGRE CREDLTG BADANCE
13/31./2007 BREINNING PALANCE ) 50,00~
01.701/2008 MONTHIY ASSESSMEBNTS 153 .46 103,46
02/01/2008 MONIHLY ASHESSNENTS 153 .44 266.92
0370372068 WONTHLY ABSESSMENTH 153,46 410.38
03/19/2008 LOCKBOX FRYMBNT CKi 10132 460.28 50,00~
04/01/2000 HONTHLY ASUESINENTS 183,46 103.46
04/18/2008 LOCKBOX PRYMENT (i 10174 153 .46 50,00~
0670172008 MONTHLY ASSFIGMENTS 13,46 103.48
0870172000 MONTHLY ASSRESMRNTS 153,46 256,92
08/18/2008 LATE CHARGE : 1.6.00 266,92
06/16/2008 RBVERSE LATE CHARGE 106.00 a56.92
06/258/2008 LOCKBOX PAYMENT K¢ =~ 10238 2EE,93 4.00
07/01/2008 KONTHLY ASSESOMRNTH 1674 .45 153 .46
D8/01/2008 FORTHLY AHYESSHRNTI 153,44 164,92
0070172608 MONTHLY ASSESSMBNTS 153,48 460.38
10/01/2608 MONTHLY RABERSSMENTS 153.46 614, 84
11./01/2008 MONTHLY AGSROSHMERLS 151,46 76730
1270172000 MONTHLY ABSKISMBNTS 153 .46 920,76
OL/01 /20068 BONTHLY ANBRYSMENTS 168,83 1,089.867
01/317/2009 LATRE CHARGER 19.00 1,0689.89
02/01/2009 MONTHLY ASSHSSMENTS 168, 8% 1,268.38
02/08/2000 LOCKROX DAYMENT K 1038 500,00 766,38
HA /01 /2009 KONTHLY AGHESSMENTS 168,98} 937.19
© D3/03/2009 LATE CHARGE 10.08 047,19
0373172008 LpTE CHARGRE 10,40 $87.19
0470172008 BONTHLY BSOESOMENTS 168,81 1,126.00
04/17/2008 LOCKBOX PAYMENT CKs 1068 250.00 BI5 .00
0570172009 MONTHLY ASAESBMENTS 160, AL 1,044 .02
05/01/2009 LATR CHARGR 10.00 1,054,981
, 05/31/20609 LATE CHARGH 18.40 1,064.81
0670172008 MONTHLY ADSESSMENIY 160.81 1,233,862
07/01/2009 MONTHLY ABBRSEMENTS © 168,03 1,402 4%
g7/01/2008 v CHARGY 14,00 3,412,443
0770272008 LOCKBOY DAYMENT CK. 1126 ] 500,00 812,43
07731/2009 LATE CHARGE 10.00 622 .43
p8/01/2009 MONTHLY ASSERSHENTS iG64.81 5,091.24
08/31/2009 LRTHE CHARGE 10,00 1,101.24
09/017/2009 MONTHLY AGSEYSNENTG 168,81 1,270.08
10/017/2000 MONTHLY ASBRGSMENTS 168,64 1,438.86
1. OWNERYS - RREORT BALGHCE A8 OF1  12/31/2009 1,438.860
A&K-058

APP000890




)

QAW LLI AT L GV LY. g

RUN DATH) 01/23/2012

N

144

ROR THR

D00109-02 FEDRL, VIRGINIA

8EUHI§W’§KMN3
ACCOUNT HISTORY RERORT
PBRIOD 02/01/2011 70 02/28/2012

BINGLY OWNER

ATOP PAYMENT

3923 GAHO WaY #1109

IRX VALE  DEHCRIFTION LCHARGEE  ¢REDYey
01/31./2013 BEGINNING BALANOH ' ’ B
02/01/201% MONTHLY AQYRREMENTH 164,61
03/01/2011 MONTHLY ASSHIEMENTS 168,01
03/03/2011 LAYE CHARGE : 16.60

03733 /2011 LATE CHARGE . 10.00 .
04/01/201% HONTRLY ASSRSSHENTD £ 168,81

BH/0L/2001L MONIHLY AsbuBIMBNTY 168.81

Us/0L/2091 LATE CHARGE 10,00

OB/31/2041 LATE CHARGE _ 10,00
06/01/2011 HONTHLY RRSESOMENTS 168. 01

U7/0%/201L1 MONTHLY BESRISMNENTH 168,41

O7/01/2011 LAYE CHARGE , s 16,00

07/31/2011, LATE CHARGH 16,60 R
08/01/2013 HONTHLY AGSESUMBNTS 188,81 ;
08/33/2011 LATR CHARGE 10,00 .
09/01/2031 HMONTHLY AGSESIUENTS clgs. a1 ,
L0701/2010 MONTHLY AUEBESHENTS ' 168,0)
30/04/4011 LATE CHARQE : . < 10,00

10/31/2011 TATE CHARGE 10.00

13/0%/2011 MONTHLY RESESSHENTS ) 168,81
13/01/204L HONTHLY ASHBROMENTS 168. 80
12/01/2001 IaTE CHANGE 10.00

12/31 /2011 LATR CHangg o 10,00

61701735012 MONTHLY ASSELOMRNTS iss.81 - .-
92/0L/2012 MONTHLY AOSEQSMENTS | o 148,81
1 ouNERs - REPORT BALANCE A% OF: 02/28/2012

1t

1, By

HAGE:; 1

HBLANCE

- 5,213,487

4

4,141,901,
4,309,82
4,478,621
4,408,863
4,498,63
4,667, 44
4,834,208
4,846.35
4,856,28
E‘ Bzﬁi 96
5,193,489
¥,208.487

5,303.68 .
8,393, 68
B,561.49
£, 730,30
5, 740,30,
5‘; 75&:39
5,919,131
6, 087,92
6,097.92
6, 107,92
G, 276,15
6,445.54

*

6,445.54

" AZK-059 ,

APP000891




NOV/14/208 1408 D1:36 AN

RUN DATE: 11/314/2011%

SHADOW WOOD

ACCOUNT HISTORY RERFORYT

FOR THE PERIOD OL/0%/20314 To 12/31/2011
SINGLE ORMER

800010901 FEDEYL, VIRGINIA

aT0F PAYMENT

3823 ALEO WAY $#109

LTRY DATE = DESCRIPTION ) " CRARGES | CREDY®G

12/31/30L0 BEGEXNNING BOLANCE

0170172001 MONPALY AgSESMENTY r1eg. a1
OL/31/200% YAT¥ CHRRAK 10.00
02/01/2033 NONTHLY RASSEISMENTS 166.81
03/01 /2011 HONPHLY AGSRIBMRNTE 188,81
43/63/2011 LATE CHARGS 10.00
03/31/2011 LATE OHARGE 10,00
04/01/2011 HONTHLY ASSNSIMERNTS 16g.81
0B/01/201 1. MOWLHEY ASORGHMENTS 168,81
05/01/2011 TATE UHARGE 10.00
08/41/2031 LhTE CHARGE 16.00
06/01/2011 MONTHLY ASSESSMENTS 1.69.81
D7/01/20101 MONTHELY ASSELSMENTE 168,41
O7/01/2011 La0S CHARGE 10,00
07/31/261% LATH CHARGH 10,00
08/01/2011 HONTHLY DUSEISMENTS 168.81
0873172011 LATE CHARGE 10.00
89/01/2011 MONRHUGY ASSESSMENTS ed 91
10/01/2012 MONTHLY ASSEUHMENTS 168,83
L0/701/2001 LATE CHAROR 10,00
L1/01/2011 MONTHIY AYSESSMENTY 168,61

REPORT BALANCE 28 OF; 12/%1/2011

1 OWNBRE -

LERNTY * Ty~

L L Y

BE R L Vaay g

P, 001

BRI,

BATANGE

3,962,20
4,133 .04
4,142,011
4,309.82
‘1: 430 :63
4,498,63
4,667.44
4,636.25
4, B4 25
‘1; 956 G
£, 025 .08
5,193.8%
5,208,487
%,213.87%
5,382.68
$,382.68
§,561.49
5,730.3¢0
8,740 .30
F,509,1)

§,900.11

Lt gttt A LS EL L TT T FRT TR T NPTy .

AZK-060

L

APP000892



.« 0

, SHADCHW WOOD ’

RUN DATE: 06/27/2011 ACCOUNT HISTORY REPORT PAGE1 1 .

FOR PHE PERIOD 07/01/2010 %0 12/31/2011 :

SINGLE OWNER !

i

H

0001069-01 PEDEL, VIRQINIA 4923 QOGO WAY $#109 :

8TOP PAYMENT
TRY DATRE  DBBCRIPTION CHARGES CREDIPH BALANCE
06/30/2010 BEGINNING BALANCE 2,879.34
0770172010 MONTHLY ASSROSMENTS 168.81 3,048,158
0770172000 LATR CHARGE 1.0.00 3,058.18
0773172010 YLATRE CHARGE 20,00 3,066,185
08/01/2010 MONPTHEY ASBRESSMENTS 168,81 3,236,96
08/31/2010 LATR CHARGE 10.00 3,246.96
09/01/2010 MONTHLY ASSESSHMENTS 168.81 3,415,
1070172000 MONTHLY ASSESSMENTS 168,81 3,584,58
10/01/2010 LATE CHARGH ) .. 30,00, _3,594.58
10/31/2010 TLATE CHARGE 10.00 3,604.58
1L/01/2010 MONTHLY ASSESSMENTS & 168,91 3,773.3%
1270372010 MONTHLY ASSRSSMENTS - 168,81 3,942.20
12701 /2010 LATE CHARGE - 10,00 3,9853,20
12/30/2010 LATR CHARGH 20.00 3,962.20
01./01/2021 MONTELY ASSKSSHEYTS 168,81 4,13%,01L
©01/31/72011 LATE CHARGE 10.00 4,141,01
02/901/2011 MONTHLY ASSESSMENTS 168, 81 4,309.02
0370172011 MONTHLY ASSESAMENTS 168,81 4,478,463
0370372011 LATE CHARGH 10,00 4,488.63
03/31/2011 LATE CHARGE 10,00 4,490.63
0470172011 MONTHLY ASSESSMERNTS 168,81 4,667.44
08/01/2011 MONTHLY ASSESSMENTS 168,81 © 4,836.25
0570172011 LATE CHARGE 10.00 4,846,285
05/31./2013 LATE CHARGE 10.00 4,886.258
66/01/2611 MONTHLY AUSESSMENTS 168,81 5,025,006
07/901/2011 MONTHLY ASSESSHMERTS 1.68.81 5,193.8%
1 QVNERS - REPORT BALANCR A8 OF: 1273172011 §,193.87
A&K-061

APP000893




NOV/08/2010/08 08:25 P

P04 -

SHADOW WOOD
RUN DATB: 11/¢8/2010 ACCOUNT HISTORY REDORT PAGR:
ROR THE PERIOD 11/01/3009 T0 12/31/2010
HINGLE OWNER
0001L09-01 FRDEL, VYIRGINIA 3923 QOEL WAY #1053
BTOR PAYMENT
IRX DATE  DESCRIPTION . CHARGES CREDITH . DALANCE
10731/2009 BRGINNIRG BALANCE - 1,450.9¢6
3A701/2009 MONTELY AGESRSHMENTS 168, 8) 1,627.67
1270173009 NMONTHLY ASURSSMENTY 188,81 1,7%6.48
13/7061/2009 YATE CHARGH. 10,00 1,86G.48
12/331/2000 IR CHARGE 30,09 - 1,816.48
0L/01L7/23010 HONTHLY ASSEESHENTYH 168.8] 1,085,229
0173372010 LATE (NARGE 10,99 1,995,29
02/0172610 MONTHLY ABBESHMENTS 166,81 2,164.10
0370172020 HONTHLY AGSESOMENTS 168,01 2,332.9%
0370372000 TATE CHARGE 10,00 2,342.91
03/31/301.0 LATE CHRRGE 10,09 2,952,991
04/01/201.0 MONTHLY AHSESSMENTS 1668.81 2,521,112
05/01./2010 HONTHLY ASSBEYMENTS 168,8) 2,690,583
05/01/2010 LATR CHARGE ' 10,00 2,700.53
05/3172000 YATE CHARGE 10.00 2,'710.83
96/01/2010 BONTHIY ASSESSMENTH 164,81 2,079.34
0770572000 MONTHLY ASHESBMENTS 168.81 3,048.15
0/017/2010 LBTHE CHARGE 40.00 3,088.18
07/31/2000 LBATRE CHARCE 3.0.00 3,060,105
0870172000 MONTHLY ASSESSNENTS 168,84 4,7%36,96
08/31/2010 LN(E CHARGH 10.00 3,246.9%
05/01/2010 NMONTHLY ABHESSMBNTS 166.81 3,415.77
. 10/0LF2000 MONTHLY AUNESSMENTH 168.81 4,584,458
- 1070172030 LATE CHARGE - 10.00 3,594 .58
1170/2010 MONTHIA ASSRASMENTS 168.81 3,763.38
L OWNERY - 3,763.39

REPORY BALANCE A OF; 12/3%/2010

A&K-0062

%

APP000894
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11/24/ 2008 @no7 886924 MANAGEMENT PAGE 313713

SHADOW WOOD | l ‘Q(Q(‘O%

RUN DATE: 11/21/2008 ACCoun” HISTORY REDORT PACGH: i
TOR THE PERIOD ot/oi/zo0B8 90 ia/31/2008
AINGIR CWNAR

00030002 PRIRBLLA, RieH

PRY_DNEE  DROORINTION . CHARGPS  (RmpITS . BALANSE
BEGINNING BADANCE BO.00n
CL/61/2000 MONTHLY AUSEOEMENTE 453,46 . 103.46
02/01/2000 HONTHLY ASSESSMENTO 183,45 266.92
03702./2008 MONTHLY ASSROOMENTY i53.46 410.39
03/19/2008 TODKBOX DPAYMENT CK; 10132 460,38 £0,00-
04/01/2008 MONTHLY ABSKSSMENTY 153 ,.4¢ ’ ' 103,46
04/46/2000 ROCKBOK PAYMBEND CK; 10191 162 .46 506,00~
05/01/2000 MONTHLY AJBEISMBNTS T 483 .46 in3.46
06/01/2000 MONTHLY RYYRUBMENTS 183,46 258 .92
0671672008 tOTE CHANOR : 10,00 ' 266,02
06/16/2008 RRVERSE LATR CHARGE 16,00 256,92
06/25/2008 LOCKBOR PAYMENT (s 102438 256,92 0,00
07/02./2008 HONTHLY AIRGSHDNTS 153,46 IB3 .46
08/0L72000 MONTHLY ASSESSHRNTY 153.46 306,92
08/01/2008 MONTHLY AGSRASMENTS 153,46 160,38
10/01/2008 MONTHLY ASAESOMENTO ) 183,48 613.84
11/01/2008 MONTHLY BAUSESSHENTS - 153,468 767,30
BUDING DALRNCE . iSB qw 767.30
(009 . a%esimends A0
1 OWHERS - REPORT DALLNCE A8 OF  12/31/4008 767,30

esran Gospwand 10%

RECEIVED NOV 2 4.2000

A&K-063

APP000895
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Exhibit “L”
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Naoml Eden |

From; Neoml Eden

Sent: Wedneaday, Fabruary 08, 2012 11:29 AM
To: 'di'anm.m!me&ha;:kina@mynycb,com'
Subject: 3923 Gago 109

Hi Dlanna,

The management company recelved a chack in the amount of $6783.16. The total due on the demand is $90117.39,
Would you like e to return this check so a hew one can be issued with the proper amount?

Thanks,
Naomi Eden, 1D,

Alessl & Koanlg, LLC
www.alesstkoenip com

Qur Offlce closes at 2 pm on Friduays

Las Vegas Office

3500 W, Flamingo Road, Sulte, 205
Las Vegas, NV 85147

Telephone; {7082)222-4033
Facstmlle: {702} 222-4043

fteno Dffice

1135 Terminal Way, Sulte 1064
Rena, NV 89502

Telephone: {775} 626-231
Facsimile: {775} 222.4043

Los Angeles Office _
28914 Roadside Dr,, Stite, F-4
Agoura Hills, CA 93301
Telophone: {818) 7359600
Facsimile; {818) 735-000¢

Alesst & Koenlg is a debt collector and any information obtained will be used for that purpose,

1 A&LKOG4

APP000897




Naomi Eden

From; Naom! Eden

Sent: Tuesday, February 14, 2012 B:55 AM

To: "Michas! Morett’

Subject; FW: 3923 Gogo 109

Attachments: Breakdown of Feas ~ Buper Priority_1232012_12668,snp Gogo.pdr: Ledger 1-23-12 Dues
Gago.pdf '

Here you go.

From: Dlanna Palmer-Hopkins {mailto:Dian na.Paimer-Hopkins@mynyeb.cotn]
Sant: Friday, February 10, 2012 1:35 pM

To: Naomi Eden o

Subject! RE: 3923 Gogo 109

Ok, | will need a new statement with that amount,

From: Naom! Eden [malto:naomi@alessikoenig.com]
Sant: Friday, Februaty 10, 2012 11:47 AM

To: Dianna Palmer-Hopkins

Subject: RE: 3923 Gogo 109

Ok, but the amount due Is $9017.39, not $6445.54.

From: Dianna Palmer-Hopkins [mailto:Dlanna. Palmar-Hopkins®mynyeb.com]
Senk: Friday, February 10, 2012 5:52 AM

To: Naomi Edan

Subject: RE: 3923 Gogo 109

Hello,

The amount on the ledger that was sent to me 01/23/12 Hiad the amount of 6445.54 through 02/01/12. We actually pald
maore so that we could be caught up untll Apsil.

Thanks,
Dianna

From: Naom! Eden [mailto:naomi@salessikoeniy.com]
Sent: Wednesday, February 08, 2012 2:29 PM

To: Dlanna Palmer-Hopkins

Subjects 3923 Gogo 109

Hi Dianna,

The management company recelved a check in the amount of $6783.16. The total due on the demand is $8017.99,
Would you like me to return this check s0 a new one can be lssued with the propsr amount?

Thanks,

Naomi Eden, 1.0, -
" A&KO6S

APP000898 °



Aless] & Koenlg, 1L.C
www,alessikoenig.com

Qur Office closes at 2 pm on Fridays

L35 Vegas Offlce

9500 W, Flamingo Road, Suite, 205
tas Vegas, NV 89147

Telephone: {702) 222-4033
Facslinlle: {702} 222-4043

flene Qifica

1135 Terminal Way, Sulte 100A
flens, NV 83502

Telephone: {775} 626-2323
Facsimlles (775} 222-4043

Las Angeles Offfce

28914 Roadslde br., Silte. F-4
Agoura Hills, CA 91301
Telephone: {818) 735-9600
Facsimlle: {818} #35-0095

Aless! & Koenlg Is a debt callestor and any isforraation obtalned will be used for that purpose.

THIS MESSAGE IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH IT
IS ADDRESSED AND MAY CONTAIN INFORMATION THAT IS PRIVILEGED, CONFIDENTIAL, -
PROPRIETARY AND EXEMPT FROM DISCLOSURE UNDER APPLICABLE LAW. No conﬁdantml ity or
peivilége is waived or lost by any improper transmission, If the reader of this message is not the intended
recipiesit, or the employee or agent responsible for delivering the message to the intended mc:pient you atc
heteby notified that any dissemination, distribution, forwarding or copying of this communication is strictly
prohibited. If yow have received this communication by mistake, please notify the sender immediately by e-mail
ot telephone, and delete the original message and any slectmmc ot printed copies of this message immediately.
Thank you, New York Cmmmamiy Baneotp, Inc, ("("nmpany“) reserves the fight to monifor all e-mail
comnmnications sent through its networks, Any views oxpressed in this message are those of the individual
sender, vnless the message states otherwise and the sender is authorized to commuynicate on behalf of the
Compan}i or one of its subsidiaties.

2 A&KQ66
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PITE
DUNCAN
17

Steven W, Pite CAINV/WA
John D. Duncan CA/TY/WA
Peter J. Salmeon
CAADIUTWA

David E, McAllister
AZ/CA/RHIOR/UTWA
Laurel 1. Handley
AZCAADNY

Rochelle L, Stanford

AZICAIORWA

Josephine E. Salmon

AK/AZ/ICANY

Eddie R, Jimenez CANV/TX

Susan L. Petit AK/CA/HIWA

Cuong M. Nguyen CANY

gaslmer Rankin' CA//D/OR/WA
harles A, Correia C4

Brian A, Paino AZ/CA/TXVA

Christopher McDermott C4

Jillian A. Benbow C4

Drew A. Callahan C4

Natalie T. Ngléyen CA

Genail M. AndersonC4

Ellen Cha CA/MN

Erin L. Laney C4, :

William L. Partridge C4/

Chnstwher L. Peterson C4

Jason W, ShortCA

Joseph C, DelmotteCA

Balpreet K. Thiara C4

Catherine T, Vinh C4

Gre% A, Hubley v/

Ace C, Van Patfen /D/NV
hl;sst%)her A, J, Swiftcawy
laire A, Mock C4/7X

Spencer Macdonald UT

Jesse Baker ID/OR/UT/WA
arrie Them%sen JonesAZ
ilbert R, Yabes C4

Matthew M. McArihur W

Matthew R, Clark, 11 C4

Arnold L, Graff CAwi

Philip J. Giles C4

Parada Kovadi C4

Gngam G, Vaideeswaran CA

Tadd 8. Gayan C4

Michael J. Krahenbuhl C4

Brandor M. Love C4

K. Alexandra Caviniv

Churistian Fenton CA/H!

Justin S, Moyer C4

Paul A, Hoefler 7Y

Crystal M. Tatco NV

Hunter B, ZogkOn

Tracy J. Frazier ORWA

Elisa S. Magnuson C4/D

Eric L. Cook 47

Eric Tsai CA/NV/OR

Michael Baker CA

Julig A, Bahner W4

Jamin §. Neil 4Z

Bryan 5. Fairman C4

Ryan A, Farmer OR
egan Lees CA

Olga S, Panchenko I¥

Mark G. Torabi 7¥

Lloyd T. Workman CA/HI

Irina S Ribeiro C4

Greg Campbell CA

Elizabeth C, ThompsonCA4

Stephen T. Kitagawa C4

Kimberley V. Deede C4

Dinne K. Bond C4

Brad S. Beherns C4

Anh P. Nguyen 7

Dhruv M. Sharma C4

Robert P. Zahradka C4

Tim R. Pomeroy C4ADC

Casgg 4. O'Connell CA

Dawvid J. Beulanger OR

Brian M, Sheehan W4

Robert A, Schauble CA/H!

Edmund H. Lee w4

Shannon K. Calt AKOR/WA
inaJ. KimCA4 =~

denelle C, Arpold C4

Jonathan C. CahillC4

Dameli(e) M, Graham C4

Adam O, Miles C4

Rebecea P, Kern ¥V

David B. Rosen Hl

f Counsel

Mailing

4375 Jutiand Drive, Suite 200
P.O. Box 17935

San Diego, CA 92177-0935
QOverniglt .

4375 Jutland Drive, Suite 200
San Diego, CA 92117

Ph.: (858) 750-7600

Fax: (619) 590-1385

February 27, 2013

Via U.S. mail |
Via facsimile at: (702) 222-4023

Ryan Kerbow, Esq.

ALESSI & KOENIG, LLC
9500 W. Flamingo, Suite 205
Las Vegas, Nevada §9147

New York Community Bank v. Shadow Wood Homeowners’ Association, et al.
Case No.: A-12-660328-C

Loan No.: 3401602 - |

Property: 3923 Gogo Way #109, Las Vegas, NV 89103

Our File No.: 000338-000410

Re:

Dear Ryan:

I am writing to respectfully request that your firm withdraw from further representation of
the Defendants in this matter or allow substitution by other legal counsel chosen by the Defendants.
As you know, I briefly referenced my concerns at the pretrial cpnferep;e on February 13, 2013,
before Judge Silver. As indicated during that pretrial conference, in addition to the possibility ofan
actual conflict, I have genuine concerns about how your office’s representation Wlll impact my
client’s case. ' |

NRPC 3.7(a) provides that a lawyer cannot act as an advocate at a trial in which the lawyer
is likely to be a necessary witness unless the testimony concerns an unco ntested issue, the testimony
relates to the nature/vaiue of legal services rendered, or disqualification would work substantial
hardship on the client. NRPC 3.7(b) goes on to provide that a lawyer can act as an advocate at trial
if “another lawyer in the lawyer’s firm is likely to be called-asa witness” unless this is precluded by
NRPC 1.7 0r 1.9, |

The very first trial witness you identified (Thomas Bayard, Esq.) is a partner with your firm.
In addition, you were corresponding with my client prior to the HOA foreclosure sale about the
amount of the super priority lien that your client was asserting. Indeed, the figures that you provided |
in written correspondence are the subject of serious dispute In this case. As you appeared at the
act as trial counsel. Both you and Mr. Bayard, therefore, are fact witnesses, and obviously I cannot
obtain information from you or Mr. Bayard about communications that you had with your clients
which would be protected by the attorney client privilege. I do not believe any of the exceptions o

that of Mr. Bayard) would not be limited to the value of legal services rendered, and clearly your
clients can obtain substitute counsel. Moreover, I think that there are genuine 1ssues under NRPC
1.7 aswell. |

interest. Respectfully, I believe that there is a serious prospect of such a conflict with your
representation of Shadow Wood and Gogo Way Trust. Inthis matter, you are representing both the
seller (Shadow Wood) and the purchaser (Gogo Way Trust) at a foreclosure sale. Moreover, your
firm acted as the trustee at that same foreclosure sale. This, in itself, constitutes an actual conflict.
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Obviously, thebxiyer and seller at a sale have substantially different interests, Moreover, if my client
prevails, the HOA sale will be set aside, and Gogo Way Trust may have civil claims against Shadow Wood
or your office (as trustee) for any issues involved in the HOA foreclosure and sale. -

Please understand that I make this request not to be difficult or to cause unnecessary delay or
expense, but because I have a genuine concern over how your continued representation will impact my
client’s case. [have never asked an attorney to withdraw or filed a Motion to Disqualify. Unfortunately,
under the facts of this case, I believe that withdrawal or disqualification is necessary to protect my client’s
interests. Please respond by next Wednesday, March 6, 2013, to advise of your position in this respect. If
you do not withdraw, I will have no choice but to file a Motion to Disqualify. If you would like to discuss
this in greater detail, please do not hesitate to contact me directly at (702) 991-4632.

/
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Yia U..S. maill '
Yia facsimile at: (702) 222-4023

Ryan Kerbow, Esq.

ALESSI & KOENIG, LLC
9500 W. Flamingo, Suite 205
I.as Vegas, Nevada 89147

= A, x4 [N £ » 2
Case No.: A-12-660328-C
Y.oan No.: 3401602
Property: 3923 Gogo Way #109, L.as Vegas, NV 89103
Our File No.: 000338-000410

Dear Ryan:

- I am writing to respectfully reguest that your firm withdraw from further representation of
the Defendants in this matter or allow substitution by other legal counsel chosen by the Defendants.
As you know, I briefly referenced my concerns at the pretrial conference on February 13, 2013,
before Judge Silver. As indicated during that pretrial conference, in addition to the possibility of an

actual conflict, [ have genuine concerns about how your office’s representation will impact my
client’s case.

NRPC 3.7(a) provides that a lawyer cannot act as an advocate at a trial in which the lawyer
is likely to be a necessary witness unless the testimony concerns an uncontested issue, the testimony
relates to the nature/value of legal services rendered, or disqualification would work substantial
hardship on the client. NRPC 3.7(b) goes on to provide that a lawyer can act as an advocate at trial
E“an(gtl 1,77r lawver in the lawyer’s firm is likely to be called as a witness’ unless this is precluded by

R .7 or 1.9, :

The very first trial witness you identified (Thomas Bayard, Esq.) is a partner with your firm.
In addition, you were corresponding with my client prior to the HOA foreclosure sale about the
amount of the super priority lien that your client was asserting. Indeed, the figures that you provided
in written correspondence are the subject of serious dispute in this case. As you appeared at the
pretrial conference and at all other proceedings in this matter, it is my understanding that you will
act as trial counsel. Both yvou and Mr. Bayard, therefore, are fact witnesses, and obviously [ cannot
obtain information from vou or Mr. Bayard about communications that you had with your clients
which would be protected by the attorney client privilege. I do not believe any of the exceptions to
NRPC 3.7(a) are applicable as the amount you claimed in written correspondence is very heavily
contested (indeed, it is the basis for my client’s position inthis ease), your testimony (or presumably
that of Mr. Bayard) would not be limited to the value of legal services rendered, and clearly your
?1$:nts caﬁ obtain substitute counsel. Moreover, I think that there are genuine issues under NEQPC

.7 as well, :

NRPC 1.7 prohibits counsel from representing clients when there is a concurrent canflict of
interest. Respectfully, 1 believe that there is a serious prospect of such a conflict with your
representation of Shadow Wood and Gogo Way Trust. Inthismatter, you are representing both the
seller (Shadow Wood) and the purchaser (Gogo Way Trust) at a foreclosure sale. Moreover, your
firm acted as the trustee at that same foreclosure sale. This, in itself, constitutes an actual contlict.

Attorneys licensed to practice in Alaska, Arizons, Celifomia, Hawaii
jdaho, Nevada, New York, Oregon, Texas, Uiah and Washington
See above ar visir wwaw plredincarn. corn re lndividieat attorney admilssions.

APP000903 -

ENL B

L I U

o



EXHIBIT 5

EXHIBIT 5

000000000



Nicole L. Schlanderer - |

From: Nicole L. Schlanderer
Sent; Monday, March 11, 2013 1:47 PM
To: Nicole L. Schlanderer
Subject: FW: NYCB v A&K et al

From: Ryan Kerbow [mailto:rmkerbow@gmail.com]
Sent: Friday, March 01, 2013 1:38 PM

To: Gregg A. Hubley

Subject: NYCB v A&K et al

Gregeg,

I received your letter. In response to your concerns, I'll come off this case and it will be taken over by another attorney
in our firm, Huong Lam, who is not a potential witness. This will happen immediately after today, since our opposition
to Plaintiff's MSJ is due today. In the event discovery is reopened, which the Court seemed inclined to do, I'll be
available for a deposition.

With respect to Gogo Way Trust, at this point, we have viewed the defendants' interests as being aligned (i.e. the object
is to have the sale upheld). Certainly, in the event the court sets aside the sale, a conflict would arise and the Trust

would need new counsel. But given your concerns, we'll reexamine the issues and make a decision.

Ryan
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Nicole L. Schlanderer |
0

From: Nicole L. Schlanderer
Sent: Monday, March 11, 2013 1:51 PM
To: Nicole L. Schlanderer
Subject: FW: NYCB v A&K et al

From: Gregg A. Hubley

Sent: Monday, March 04, 2013 10:39 AM
To: 'Ryan Kerbow!

Subject: RE: NYCB v A&K et al

Hi, Ryan. | appreciate the response. However, | do not think that having another attorney from your firm will resolve the
problems. | also appreciate your willingness to undergo a deposition, but | will be prevented from obtaining information about
your communications with your clients (the HOA and GOGO WAY TRUST) due to the attorney client privilege. These
communications are essential to my client’s case, as | have questions about the amount of the lien at issue and the way that this
amount was ascertained and communicated between the interested parties {i.e., the seller and the trustee)}, as well as any
communications between the trustee and the purchaser, who is also your client. This effectively puts you in a position of
refusing to testify or violating a client confidence. 1 would presume that you would refuse to testify (and would likewise instruct
your clients to do the same), which ultimately prevents me from obtaining patently discoverable information.

| do appreciate your willingness to cooperate and would not ask for a disqualification unless | genuinely believed it was essential
to my client’s right to obtain discovery. Unfortunately, | do believe that it is essential. Please let me know by the end of the
week if you will reconsider. Otherwise, | will file the Motion for Disqualification and we will let Judge Silver make the decision.

Gregg A. Hubley, Esq.
Attorney at Law

PITE DUNCAN, LLP

701 E. Bridger Avenue, #700
las Vegas, Nevada 89101
702.991.4632 (Tel)
702.685.6342 (Fax)

From: Ryan Kerbow [mailto:rmkerbow@gmail.com]
Sent: Friday, March 01, 2013 1:38 PM

To: Gregg A. Hubley

Subject: NYCB v A&K et al

Gregg,
[ received your letter. In response to your concerns, I'll come off this case and it will be taken over by another attorney
in our firm, Huong Lam, who is not a potential witness. This will happen immediately after today, since our opposition

to Plaintiff's MSJ is due today. In the event discovery is reopened, which the Court seemed inclined to do, I'll be
available for a deposition.

With respect to Gogo Way Trust, at this point, we have viewed the defendants' interests as being aligned (i.e. the object
is to have the sale upheld). Certainly, in the event the court sets aside the sale, a conflict would arise and the Trust

would need new counsel. But given your concerns, we'll reexamine the issues and make a decision.

Ryan
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9500 W, Flamingo Road #205 § Las Vegas, Nevada §9147
Phone: 702.222.40553 § Fax: 702.222.40253

e = S o

P e e ek e et ek ped et e el
e e T = o e = . T . e o I R o R

NONN NN
D B R

[ S S S o
SO ~1 O

ROPP

ALESSI & KOENIG, LLC

Huong Lam, Esq. (SB #10916)

9500 W. Flamingo Road, Suite #205
Las Vegas, Nevada 89147
(702)-222-4033

Attorneys for Defendants

Electronically Filed
03/12/2013 11:29:26 AM

A

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

NEW YORK COMMUNITY BANCORP,
INC,,

Plaintiff,
V.

SHADOW WOOD HOMEOWNERS®
ASSOCIATION, INC.; GOGO WAY TRUST;
and DOES 1 through 20, inclusive,

Defendants.

DEFENDANTS’ REPLY TO
OPPOSITION TO PLAINTIFE’S
MOTION FOR SUMMARY JUDGMENT

Case No.: A-12-660328-C
Dept. No.: XV
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REPLY TO OPPOSITION TO MOTION FOR SUMMARY JUDGMENT

L INTRODUCTION/SUMMARY OF ARGUMENT

In Plaintiff’s opposition to Defendant’s motion for summary judgment, Plaintiff alleges that
the subject foreclosure sale was “fraudulent.” However, Plaintiff fails to supply any evidence
whatsoever that any defendant had fraudulent intent. Plaintiff merely puts forth evidence that the
amount of the Association’s assessment lien at the time of the foreclosure sale, as calculated by
Alessi & Koenig, LL.C (“A&K™), did not comport with a non-binding advisory opinion the Nevada
Real Estate Division reieased nearly a year after the sale occurred. At the time, the only advisory
opinion in existence was issued by the Commission for Common Interest Communities (the
“Commission”) on December 8, 2010, and that opinion expressly states that attorney’s fees and costs
are part of the “super priority” portion of an assessment lien. (See Commission for Common
Interest Communities and Condomininm Hotels, Advisory Opinion No 2010-01)

The public policy in favor of upholding sales to bona fide purchasers is reflected in NRS
645F.440. The statute requires a plaintiff to show that the foreclosure purchaser engaged in fraud
or deceit against the home owner before a foreclosure sale may be set aside. Here, there is no
showing whatsoever that Gogo Way Trust engaged in any such conduct. Plaintiff merely disagrees
with the amount demanded for the Association’s lien, and based on no evidence, alleges the sale was
not conducted in a “commercially reasonably manner.”

Unquestionably, Plaintiff failed to act in a reasonable manner in regards to the subject
forcclosure sale. When Plaintifftook ownership at its own foreclosure sale on May 9, 201 1, Plaintift

had an obligation o (1) pay outstanding liens, including the Assoctation’s lien and (2) make monthly
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asscssment payments to the Association. Asasophisticated patty, Plaintiff should have known about
its 6bligat'10n to do these things. However, Plaintiff did neither, After going nearly a year without
making monthly assessment payments or paying off the Association’s lien for past due assessments,
at the eleventh hour, Plaintiff contacted the foreclosure agent, A&K, to inquire about making
payment. When Plaintiff did tender payment, the payment was incorrect by any measure, as Plaintiff
paid the amount from the ledger showing the entire history of unpaid assessments on the account,
not the amount from the breakdown ﬂlat A&K generated. When Plaintiff was inforimed about the
error, Plaintiff did nothing about it for three weeks, which resulted in the subject foreclosure sale
gaing forward.

Before the foreclosure sale, Plaintiff never gave any indication that it objected to the
calculation of the Association’s lien. If Plaintiff objected to the calculation, Plaintiff could have
taken action to enjoin the sale, Alternatively, Plaintiff could have stopped the foreclosure sale by
paying the amount demanded, then filed a lawsuit regarding the disputed portion. Even in Plaintiff’s
complaint, Plaintiff does not object to the calculation A&K used in its demand, instead merely
alleging that the foreclosure notices were not mailed (while, in reality, they were mailed) and that
the property sold for a commercially unreasonable price. Plaiiltiff did not even raise the issue in its
Motion for Summary Judgment. Only now, in its opposition Defendant’s motion for summary
judgment, has Plaintiff raised an issue about the calculation Defendant used for the Association’s
iten. Moreover, Plaintiff bases its lien calculation on a fundamentalty flawed advisory opinion from
the Nevada Real Estate Division that fails to take into account that home owners association have
a contractual lien for attorney’s fees and costs pursuant to their CC&Rs.

Plaintiff’s actions are too little, toa late. Without a showing of actual fraud — and there is no
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such showing — the court has no ability to set aside the subject foreclosure sale.

IV. ARGUMENT

’I Sale Occurred 1s Not A Basis To Set Aside The Sale Against A Bona Fide Purchaser

A. A Dispute Over The Association’s Lien Calculation Brought Long After The Foreclosure

As the Nevada Supreme Court explained in Long v. Towne, 98 Nev. 11, 13, 639 P.2d 528

(1982):
Mere inadequacy of price is not sufficient to justify setting aside a foreclosure sale,

absent a showing of fraud, unfairness or oppression.” Turner v. Dewco Services,

" Inc., 87 Nev, 14, 479 P.2d 462 (1971); Brunzell v. Woodbury, 85 Nev. 29, 449 P,2d

158 (1969); Golden v. Tomiyasy, 79 Nev. 503, 387 P.2d 989 (1963), cert. denied,

" 382 U.S. 844, 86 S.Ct. 89, 15 I.Ed.2d 85 (1965).

Furthermore, Nevada has statutory law that determines when a foreclosure sale may be set aside
against a bona fide purchaser, NRS 645F.440 provides as follows:
1. “[...] {i]f a foreclosure purchaser engages in any conduct that operates as a

SJraud or deceit upon a homeowner in connection with a transaction that is subject

" to the provisions of NRS 645F.300 to 645F.450, inclusive, including, without

limitation, a foreclosure reconveyance, the transaction in which the foreclosure

purchaser acquired title to the residence in foreclosure may be rescinded by the

homeowner within 2 years after the date of the recording of the conveyance.
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(Emphasis added.) Further, Nevada law contains significant protection for home owners
associations that foreclose on their assessment liens. NRS 116.31166 provides a conclusive
presumption that default occurred and that the foreclosure notices were issued. This is greater
protection than the general “substantial compliance” standard of NRS 107.080.

Plaintiff simply has not offered any evidence of fraud or coltusion that could serve as a basis
for setting aside the foreclosure sale. Plainiiff points to varying amounts in the demands, but as
shown in Defendants’ opposition, there was only one harmless error in the Notice of Delinquent
Assessment that A&K issued in June of 2011, long before the foreclosure sale occurred. Without
fraud, and specifically, without fraud on the patt of the foreclosure purchaser, Gogo Way Trust, the
sale to the Gogo Way Trust may not be set aside. As such, the sale should be upheld as a matter

of law,

B. The Advisory Opinion From The Real Estate Division Fails To Take Inte Account

That Associations May Have A Contractual Lien For Attorney’s Fees And Costs

Plaintiff makes the mistake of regarding the non-binding advisory opinion issued by the

Nevada Real Estate Division (the “NRED”) as the ultimate determination of the law in this state.

For an unexplained reason, Plaintiff disregards the earlier advisory opinion issued by the
Comimission, even though the Commission, like the NRED, has statutory authority to issue advisory
opinions regarding the interpretation of NRS 116.

The NRED’s opinion is unique in that it interprets the statutory language in a way that no
court has before. The dispute in Nevada, and other states that have adopted the Uniform Common

Interest Ownership Act, such as Colorado and Connecticut, has been whether the portion of an
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Association’s lien for collection fees and costs survives a mortgage foreclosure by the first mortgage
lender. Some court’s, such as the Supreme Court of Connecticut, hold that the “super priority”
portion of an association’s lien does, in fact, include the fees and costs of collection, (See Hudson

House Condominium Ass’n, Inc. V. Brooks, 223 Conn, 610, 611 A.2d 862). Other courts have

rujed that the lien for fees and costs is not included in the super priority portion. (See First Atlantic

Mortg., LLC v. Sunstone North Homeowners Ass’n, 121 P.3d 254, 255-56 (Colo. App., 2005).

Nobody besides the NRED has ruled that there is no lien for collection fees and costs
whastoever, regardless of where there has been a mortgage foreclosure. The NRED gives a highly
questionable interpretation of the statute. In sum, NRS 116.3116(1) states that an assessment lien
includes certain items in addition to assessments, such as “penalties, fees, charges, late charges,
fines and interest {...}” The NRED believes that the word “fees™ is not broad enough to inchude
“attorney’s fees.” It concludes, therefore, that no Nevada home owners association has a lien for
attorney’s fees and costs of collection.

The NRED’s interpretation is highly questionable. Moreover, the NRED errs in failing to
consider that associations might have a contractual basis to assert a lien for attorney’s fees and
costs. In fact, probably every CC&Rs, including the CC&Rs for the Association in the present
case, statcs that the Association’s assessment lien includes the amount of attorney’s fees and costs
incutred in attempting to collect on that lien. Specifically, the Association’s CC&Rs section 4.01
provides in pertinent part:

‘The annual and special assessments, (ogether with interest, costs and reasonable

attorney’s fees, shall be a charge on the Condominium Unit and shall be a
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continuing lien upon the Condominium Unit against which each such assessment

is made.
(8ee Amended and Restated Declaration of Covenants, Conditions and Restrictions for
Shadow Wood Condominiums, Clark County Recorder, Document No. 2185340)

Clearly, Plaintiff is relying on a flawed advisory opinion that does not withstand scrutiny,
II At the very least, the Association’s licn would include nine months of assessments, plus all the

assessments and collection fees and costs related to Plaintiff’s failurc to make monthly assessments

" to the Association. If Plaintiff believed A&XK s lien calculation was etroneous, it should have taken
reasonable steps to protect its interest rather than wait until the last minute to tender payment and

then do nothing as the weeks leading up to the foreclosure sale came and went.

III. CONCLUSION

Here, there are $2,001.00 in excess proceeds. Specifically, the amount of the Association’s
lien was $9,017.39, while the amount paid by Gogo Way Trust was $11,018.39. The excess
" proceeds have been held in A&K’s trust account since the sale in light of the present litigation.

since there is no showing of fraud, this Court inust uphold the foreclosure sale, at which

" point the excess proceeds will be distributed to Plaintiff.

AL%ENIG, LLC
A7

N

Huong Lam, Esq.

DATED this 11" day of March, 2013.
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CERTIFICATE OF MAILING

THEREBY CERTIFY that]l am an associate attorney at ALESSI & KOENIG, LI.C, and that

on the 12" day of March, 2013, 1 caused a true and correct copy of the Reply to Opposition to

Motion for Summary Judgment to be personally delivered to the address shown below.

Pite Duncan, LLP
701 Bridger Avenue, Suite 700
Las Vegas, NV 89101
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A-12-660328-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Title to Property COURT MINUTES March 13, 2013

A-12-660328-C New York Community Bancorp, Inc., Plaintitf(s)
vs.
Shadow Wood Homeowners Association Inc, Defendant(s)

March 13, 2013 9:00 AM All Pending Motions
HEARD BY: SGilver, Abbi COURTROOM: RJC Courtroom 11D

COURT CLERK: Jennifer Kimmel

RECORDER:
REPORTER:
PARTIES
PRESENT: Hubley, Gregg A. Pltf’s Attorney
Lam, Huong Deft’s Attorney
JOURNAL ENTRIES

- CALENDAR CALL..NOTICE OF MOTION AND MOTION FOR SUMMARY JUDGMENT,;
MEMORANDUM OF POINTS AND AUTHORITIES; AFFIDAVITS IN SUPPORT..MOTION FOR
SUMMARY JUDGMENT

COURT clarified it will not consider the Deft's Response to the Pltf's Reply given it was not timely.
Argument by counsel. COURT ORDERED, New York Community Bancorp Inc.'s Motion for
Summary Judgment is GRANTED.

Court directed Mr. Hubley to prepare the Order and submit to opposing counsel for their signature
and then to the Couzrt for signature. COURT stated, should opposing counsel not sign off within a
reasonable period of time the Pltf. may submit the Order directly to the Court without opposing
counsel's signature.

COURT FURTHER ORDERED, upcoming Motion to Disqualify Counsel for Defendants is now
MOOT and therefore the upcoming hearing is VACATED.

PRINT DATE:  03/18/2013 Pagelof 1 Minutes Date: March 13, 2013
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Reauestor:
JUHES LEGAL SERVICES

When recorded mail to: y 0032008 12:38:07 720000194507
> BooklInstr: 20030603

'grgoﬁ g}ws{\sx& K{)I;;N:G, e ) Ba?aul?m mgag?ﬁzgiﬁ?i
300 West Flamingo R, Ste 100 ) o
Las Vegas, Novads 89147 y  Fess $1A.00 G Fes: 40,00
Phone; 702-222-4033 )
WY W.ALESSIKOENIG.COM g Debhie Conay

| > Clark County Recorder
AD.N.162-18.613-029 B ’ Trustee Sale No, 12668-3923-109

NOTICE OF DEFAULT AND ELECTION 0 SBLL, UNDRR HOMEOWNERS ASSOCIATION LIEN

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS

NOTICE, YOU COULD LOSE YOUR HOME, EVEN I THE AMOUNT IS IN

DISPUTE! Yo may have the legal right 10 brin your accaunt in goad standing by paying all of your past due
£ TR B Y

paymeiis plus permitted costs and expenses withln the tme pennlited by taw for relnstatement of youy account.

The sole may not be set wntif ninoty days from the date this nolice of default is recorded, The date of recordation

-uppears on this notice. Tho amount due s $2,259.81 as of May 13, 2009 and will Increase umil YOUur agcount

beconies eurrent, To amange for payment to siop the Tareclosure, or if your property Is In foreclosure for auy other

reason, contuct: Shadow Wood, o/o Alessi & Koenig, LLC, 9500 Wost Flmningo Road, Sulie 100, Las Vegas,
NV 89147,

THIS NOTICE pursumnt to that certain Assessment Lien, recorded on Decentbor 3, 2008 os documont number
(3006, of Offictu) Records In the County of Clatl, State of Nevady, | :
Owner(s): Virginia Fedel .

Of Unit 109, as per map recorded ln Book 33, Pages 44, #s shown on the Condonshtliuny Plan, Recorded on ns

document number Pending as shown on the Subdivision map recorded In Maps of tho County of Clark, State of

Noevida,

PROPERTY ADDRESS: 3923 Goge Wy #109, Las Vegns, NV 89103
If you have any questlons, you should coitact an attorney or the Associatlon that maintalns the right of assessment

- Upon your property, Nolwhhstanding the fact that your property is In foreclosure, you may offor yaur propeny for

sale, provided the sale is concluded prior 10 the concluston of the foreclosire.
REMEMBER YOU MAY LOSE LECGAL RIGHTS IF YOU DO NOT TAKE PROMPT ACTION.

NOTICE 1S HERESY GIVEN THAT The Alessi & Koeaig is appolnted trustee agent under the abave referenced
fien, dated December 3, 2008, executed by Shadow Wood to secire nesessmend obifigatfons In favor of sald
Association, pursuant 10 the torms contalned in the Daclaration of Covemts, Conditions, and Restrictions, A
breach of, and default in, the obligation fur which said Covenauts, Conditions, and Restsicions as secinlty has
accurred tn fhat the payment(s) have mol heen mads of homeowners asscssments due from and all subsequent
komeowner's assessments, moithly or otherwise, less eredits and offsots, plus lale charges, interest, Association's
fees and cosis, rustee's foes and costs, and attorney's fees and ¢osts, '

Dated: ‘ 35 %

Stephants Knickerbocker, Alessi & Keenig:‘i;ldc on behall of Shattow Wood,

A&K-012
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DAVID ALESSH A LA {ogen ADDITIONAL OFFICES
THOMAS BAYARD * iy w‘_ AGOU I{AHIL[&‘;&
ROBERT KORNIG** - Y S PHONE: §18. 735

K Ol N G
RYAN KERBOWIH# R, s RENONV
+ Admitied (o the Caltfomix s A Muld-Fuvisdietfonal Loy Iirm PHONR: 7156262323
0 Adiitted to the Califosnia, Novad . \ DAMONDBARCA
W Coloradolae 9500 W. Flamingo Road, Suite 100 PHONG: $09-343,6590
. Lasg Y 7 :
#3% Aduitted fo tho Novada Bas {;ﬁ; V;:g,as,' Ngi ad; 82147 . ovadaEssnsed Qualifisd Collstian Manger
#2464 A dmitted to the Nevada and ColiToritia Bar e 702-222-4033 AMANDALOWIR

Facsimile: 702-222-4043
wwwv.alessikoenip.com

Pre-Nofice of Trustee Sale Nodificution

September 21, 2009

Virginia Fedel

3923 Gogo Wy #109

Lag Vegas, NV 89103

Re: Shadow Wood/3923 Gogo Wy #10%/HO #12668

Dear Virginla Fedel:

Please be Informed that as of foday’s date our office has not received payment pursuant to the
Notice of Delinquent Assessment Lien recorded against your property on December 3, 2008 & the
Motice of Default and Eleotion to Sell recorded on June 3, 2009, Please understand that failure to
bring your account curont or failure to contact this office by October 6,2009 will result in the
continuation of foreclosute proceedings against your property and will include a minimum of
$1165.00 in additional charges.

The tofal amount currently due is $2,813.86. Please submit payment to our offices at the below
listed Nevada address, made payable {o the Alessi & Koenig,

Again, it 15 extremely important that we receive your payment by October 6, 2009, Should you fail
to bring your delinguent account curzent, yon could lose ownership of your liome,

Should you have any questions, please contact this office at 702-222-4033.
Yours very traly,

ALESSI & KOENIG, LLC

Stephanie Knicketbocker
Legal Assistant

A&K-014
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mst#: 201004220000852

Foas: $14.00

NIC Foe: 80,10

DAR2212010 0B:33:21 AM

Regeipt # 321482
: Rouastor
Wi ded malf to:
Mggf_gf;gﬁjmg‘jhgg | JUNER LEGAL SERVICES
0500 West Flamlngo R, Suite 100 Rosurdod By: ARG Pgai i
Y.as Vogas, NV 85147 DEBBIE CONWAY
Phone: 702-222-4043 CLARK COUNTY RECORDER
APN: 162-18-613-029

‘Fitle No. 052209-20-J TSN 12668-3923-109
NOTICE OF TRUSTEX’S SALE

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS
YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE
SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THRE
AMOUNT IS IN DISPUTE. YOU MUST ACT BRFORE THE SALE DATE.
IF YOU HAVE ANY QUESTIONS, PLEASE CALL The Alessi & Koenig at
702-222-4033. IF YOU NEED ASSISTANCE, PLEASE CALL THE
FORECLOSURE SECTION OF THE OMBUDSMAN’S OFFICE, NEVADA
REAL BSTA'TE DIVISION, AT 1-877-829-9907 IMMEDIATELY.

NOTICE IS HERERBY GIVEN THAT: :
on May 12, 2010, Alesst & Koeulg as duly appoinied Trastee putsuant to a certain tien, vecorded on

December 3, 2008, as Instrument number 03006, of the officlal records of Clark County, Nevada, WILL
SELIL THR BELOW MBNTIONED PROPRERTY TO THE HIGHEST BIDDER FOR LAWPUL MONEY OF
THE UNITED STATES, OR A CASHIERS CHECK, at: 4:00 P.M, at 930 8. 4h Street, Las Vegas Novada
89101, : ,

‘The strect addeess and other connon designation, 1€ any, of the real proparty doscribed ubove Is purpaﬁed o
be: 3923 Gogo Wy #109, Las Vegas, NV 89103, The owner of the real proporty is purported to bo; Virginia
Fede) .

‘Che vndersigned Trustes disclaims any Habllity for any lncomectness of the street address and ofher common
dosignations, if any, shown hereln, Suid sale will be made, withoul covenmt or watranly, expressed or
jmplied, rogarding titlo, possession or encumnbrances, to pay the romafuing princlpal sum of a note,
homoowner's assessment or ofher obligatlon securcd by this lon, with Interest and other sum as provided
theroin: plus advances, if sny, wnder the tarms thiereof and lintercst on such advsuces, plus fees, chagss,
oxpsnses, of the Trustee and trust croated by sald loen, ‘Hhe {otal mmatmt of the unpaid balance of the
ablipation secured by the property to be sold and reasonable estimated costs, expenses and advances af the tine
of the initial publication of the Notice of Sale s $3,628,86. Paymen! must be i cash, 6 cashier’s check drawn
oft & state or natlonal bank, 7 cheek drawn by a state bauk or federal credit unton, of a check drawn by a stafe
or Tederal savings and loan association, savings association, or savings bank spectfied in section 5102 of the
Financial Code and authorlzed to do business in this state.

Date: Apsit 14,2010

By: Branko JeRic on behalf of Shadow Wood

A&K-015
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When recorded-matl {o:

Alessl & Koounlg, 1LC .

9800 West Flaminge Rd,, Salte 109
Lns Vegas, NV 89147

Phonet 702-222-4033

APN: 162+18-613-029 - .
Title No. 052209-20-J TSN 12668-3923-109

’ NOTICE OF TRUSTEE’S SALT

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT] UNLESS

YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE

SALE DATE, YOU COULD LOSE YQUR HOME, EVEN IF THE
AMOUNT I8 IN DISPUTE, YOU MUST ACT BEFORE THE SALE DATE.

IF YOU HAVE ANY QUESTIONS, PLEASE CALL The Alessi & Koenig at
102:222-4033..... B YOU NEED ASSISTANCE, PLEASE CALL THE... . ..
FORECLOSURE SECTION OF THE OMBUDSMAN®S OFFICE, NEVADA

REAL BSTATE DIVISION, AT 1-877-829:9907 IMMEDIATELY.

NOTICE I8 HEREBY GIVEN THAT:

On May 12, 2010, Alosst & Koonig as duly appoluted Tmste»e pursuant to @ covlaln tion, vecorded on
Decowbor 3, 2008, as Inshument mumbsr 83006, of the official yecords of Clark County, Nevada, WILL
SELL THRE BRLOW MENTIONED PROPERTY TO THE HIGHEST BIDDER FOR LAWFUL MONRY OF
THE UNITED STATES, OR A CASHIERS CHECK als 4'00 P.M at 930 S, dth Strest, Las Vogas Nevada
89101, .

‘The stesat nddress and other comimon ({asiguatlan; If any, of the real proparty dosoribed above Is purported to
be: 3923 Gugo Wy #109, Las Vegas, NV 89103, The owner of the real property Is purported to bo: Virginia

Fedel

Tho wndersigned Trustes disolalms any lability for auy incorroctitess of the street address and otlier comuion
designations, if any, shown hereln, Said salo will Do mnde SRR T A R T et 1) SN R
Implled, roparding tlile, possession or encumbrances, fo £ CERTIFIED MAIL. ﬂECEfPT

M
fiomseowner's assessment or othor obligation secured by this' (Damastlo Hall Only: No fnsurance Coverag Provided

thereln: plus advances, 3f any, undor {he terms thercof and K} v ; :
oxponses, of the Trusteo anct frust crented by ‘snid Hon, Tiie M olivery imnmmimwisii_ Atk ?{nbsitﬂ Al WYAYAISPE.COR,

obligation secured by the property 10 be sold and reasonable est ‘
of the inltial publication of the Notice of Sale s $3,624.86, Pa_.:r' ]
on a state or national bank, 8 check drawn by u.state bank ar fily;

Fostage

or federal savings and Ia;m nssoolation, savings assoclation, of - Cartiuttoo
I?m‘aﬁcial Code and authorlzed to do business {u this state, § . Wg;% &xﬁﬂ w[;%g
Date: April 14,2010 - [é‘mﬁ oo |
AL L ‘
| o WiPo OMBUDSMANS OFFICE
. By: Branko Joftio on behalf of Shatlow Wood w [ 251 E. SAHARA AVE#205

sy LAS VEGAS, NV 89104

rani

03 Forn 3800 hugist 2605 - LoDy oy Seg Peesrt fos Brstnatbg |
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S ot # 201405240003017

Foso: 515.00 NIC Foc: 5000
@..;\ RPTT: §234.00 Ex: #
APN, #16218.813-029 062412011 14:62:48 A
[RECORDING REQUESTED BY:} Racaipli& 87078
3 s ny 419 Requestor:
5?323?:;?3&2@:3? e ﬁgﬂp{fo&ma PABION TITLE BERVICES
[WHEN RECORDED MAIL TO Rocardod By: BOA Pygs: 4
AND MAIL TAX STATEMENTS T07] [EBBIE CONWAY
CLARK COUNTY RECORDER

NEW YORK COMMUNITY BANK
1801 E. NINTH STREET
SUITE 200

CLEVELAND, OH 44114 THE UNDERSIGNED HERESY AFFIRMS THAT
IERE 14 pb0  BOGIALGECURLTY NUMBER MERIENED IN THIS OCUMENY

?;1 _ {Space above this Hne for recorder’s vse only}
Teustoe Sale No,NV08000227-10-1 Titlo Orcler No, 4460626

TRUSTEE'S DEED UPON SALE

‘The undersigned grantor declares:

1) The Grantes herain was the foreclosing beneficiary.
2) The amount of the unpaid dabt togethar with costs was: $142,712.98
3} The amount paid by the grantes at the trustee sale was: $45,800.00

4} The documentary lransfer tax is: | $ 2‘%. b0
8) Sald proparty Is In the clty of. LAS VEGAS

and MTC FINANGIAL INC. dba TRUSTEE CORPS, hereln called "Trustes”, as Trusles {or a8
Sucoessor Trustae) of the Dead of Trust herelnafter described, hereby granis and conveys, but
wlthatit covenant of warranly, express of implied, to NEW YORK COMMUNITY BANK, hereln
called "Grantes”, the real proparty in the County of Clark, State of Nevada, described as follows: -

SEE EXHIBIT “A” ATTAGHED HERETO AND MADE APART HEREOF

This deed is made pursuant to the authorlly and powers given to Truslee {or to Sucoessor
Trustes) by jaw and by that certaln Deed of Trus! dated Aprll 25, 2007, made lo VIRGINIA YV,
FEDEL, A WIDOW and recorded on Aprll 27, 2007, as Instrument No. 20070427-0004835 Book
Page . of Officlal Records In the office of the Recorder of Glark County, Nevada, Truslae {or
Successor Trustes) having complied with sl applicable statutory provistons and having performed
all of hls dutlas under the sald Deed of Trust.

NEW YORK COMMUNITY BARK
1801 ¥, NINTH.STREET

SUITE 200

CLEVEXLAND, OH 44114

A&K-018
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All requirements of Jaw and of sald Deed of Trust relaling lo this sale and {o notice thereof having
heen complled with, Pursuant fo the Notice of Trustee's Sals, ths ahove described properly was
sold by Trustes (or Successor Trustes) al public auction on 05/08/2011 at the place spacified In
sald Notice, to Grantes who was the highest bidder therefor, for $45,800.00 cash, in lawful money
of the Unitad States, which has beap pald.

Datad: 05/08/2011

MTC FINANGIAL ING, dba TRUSTEE CORPS

(o Do

. v
By: Jg*ad Dege-(/ar, as authorlzod slgner

Stale of CALIFORNIA
County of ORANGE

on_5 t 23 I It bafors me, EA’?@ . R4, a notary public personally appoarad

Jared Dsgonor ___ who proved to me on the baéis of sallsfactory evidence to bs the
person(s) whose name(s) lsfare subsoribed to the within Instrument and acknowledged to me that
‘helshefthey executed the same In histher/thelr authorizod capacity(les), and that by his/her/lhelr
signature(s} on the strument the person(s), or the entily upon hehalf of which the person{s)
acted, oxecutad the instument.

b

| cortify under PENALTY OF PERJURY under the faws of the State of Califerala that the
foragolng paragraph Is trye and correct,

WITIESS my hand and offiolal seal. :
TR e!use E, BERG
3 A onmisslon # 1928475
@ ,.,%%i‘-, 9‘«?& Nolary Publio - Calllornly &

e g 173 Oranges Qounty e
y ' My Gomin, Exaitras Mar 20, 2015
Motary Publio in and for saltCounly and State

A&K-G19
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EXHIBIT “A®

PARCEL ONE {1);

UNIT ONE HUNDRED NINE (108}, A8 SHOWN UPON THE MAP ENTITLED "SH.VERADO
VILLAS i, A SUBDIVISION FOR CONDOMINIUM PURPQOSES, ON FILE IN THE OFFICE OF
IE!E COUNTY RECORDER OF CLARK GOUNTY, NEVADA, IN BOOK 33 OF PLATS, PAGE

PARGEL TWO (2):

AN UNDIVIDED 7.345% INTEREST IN AND TO THE COMMON AREA AS DEFINED IN THAY
CERTAIN DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS,
RECORDED IN THE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, NEVADA
%g;gngMBER 3, 1085, IN BGOK 2228 OF OFFICIAL RECORDS AS DOCUMENT NO.

EXCEPTING THEREFROM THE FOLLOWING:

ALL LIVING UNITS AS SHOWN UPON THE MAP HEREINABOVE REFERRED TO AND AS

DEFINED IN THAT CERTAIN DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS, RECORDED IN THE OFFICE OF THE GOUNTY RECORDER OF CLARK
GOUNTY, NEVADA ON DECEMBER 3, 1885 IN BOOX 2226 OF OFFICIAL RECORDS; AS
DOCUMENT NO, 2185340,

AND FURTHER EXCEPTING THEREFROM:

THE EXCLUSIVE RIGHT -TO POSSESSION OF ALL THOSBE "RESTRICTED GOMMON
AREAS AND/OR EXCLUSIVE USE AREA", AS DEFINED IN THE DECLARATION OF
GOVENANTS, CONDITIONS AND RESTRICTIONS, HEREINABOVE, REFERRED TO, AND
AS SET FOR ON THE SUBDIVISION MAP OF SILVERADO VILLASIL,

PARCEL THREE (3):

THE EXGLUSIVE RIGHT TO POSSESSION AND QCCUPANCY OF THOSE PORTIONS OF
THE COMMON AREAS, ABOVE DESCRIBED, DESIGNATED AS "RESTRICTED COMMON
AREAS AND/OR EXCLUSIVE UBE AREAS", AS APPURTENANT TQ PARGEL ONE (1) AND
TWO (2), ABOVE DESCRIBED, AS DELINEATED ON THE AFOREMENTIONED MAP AND AS
DEFINED ON THE DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS,
HEREINABOVE REFERRED.

A&K-020
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STATE OF NEVADA
DECLARATION OF VALUE FORM
1. Assossor Parcel Number(s)
2.162-18-613-029
b,
¢
d

2, 'I:ype of Propotty:
al] Vacant Land Kl Single Fam, Res, gg&gncozmm § OPTIONAL USE ONLY

- ] Page: e
o] Condofiwnhse dl] 24 Plex Date of Recording:
. WNotgs:
ol Apt Bldg (L] comm'Vind'|
gD Agricuftural b [ Mobito Home
Dlother”

3. a Total Value/Sales Price of Properly $45,800.00 _price iscost-+bld
b, Deed in Liou of Foreclosure Only (value of ( )
propetly) $45.900,00 price Is cost + bid
¢. Transfer Tax Value! $234.00

d, Real Proporly Transter Tax Due
4. If Exemption Claimed:

a. Transfor Tax Exemption per NRS 375.000, Seetion____

b,Bxplaln Reason for Exemption;, o

$ Partial Interost: Percentageboing transferced: 100 %

The undersigned declnres and acknowledges,undor penalty of pegjury, pursuat to NRS
375.060 and NRS 375,110, that the information provided is correet to tho best of their
information and bolief, and oan bo supporied by documentation if called upon to substantiate the
information provided herein, Furthermore, thepattlos agree that disallowance of any claimed
exemption, or other determination of additional taxdue,may rosult in a ponatty of 10% of the tax

due plus interest at 1% per month. Pursuant fo NRS 375,030, the Buyer and Soller shall be

jointly and severally Hable for any additional amount owed. ;

Signafure %ﬁv\\ﬂ 9%&\)« Capacity _Granter (Trustee}

Signature %ﬂ,\&' DQ}J‘}}}W _ Capaoity _Grantee (Agont for Grantee)

SELLER (GRANTOR) INFORMATION  BUYER {GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)

Print Name: TRUSTEE CORPS Print Name: NEW YORK COMMUNITY BANK

Address: 17100 GULLBTTR Address; 1801 B NINTH STREET
AVENUE Ciy: CLEVELAND_
City: IRVINE State: OH Zipddli4

State: CA.__ . Zip: 92614

COME&QZ%QE%%% Eé ﬁ%wﬁg‘%I{ECOIme({gmtimﬂ iinot seller ox huyoy
Print Name! Rscrow i ___ % y

Addross: WPAU[J tH LE

v~ BFIRSTAMERICANWAY " siate; Zlp:
O —ANTAANR A BRIOT P

As 4 public record this form may be tecorded/microfiimed

A&K-02)
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DAV ALUSS)*

THOMAS DAYARD * ADDITIONAL OFPICES
RODERT KOBNIGH

AGOURA HILLS CA
RYAH KIRBOWY YHONE: $18.735.9600

A Maltb-Jueisdi ;:‘*n’am;l'i;m* Kirm

* Adnaitied todbe Galiforala Bar NENONY
*% Adumlited to the Califomts, Nevads 9500 W, Flamingoe Roud, Suite 160 PHONG 1136262323
wid Gokotsdo Dary Y.a8 Vogus, Nevada 89147 ' DIAMORD VAR CA
$10 adnilitod 10 ra Novads and Califorta Bar Telephone; 702:222-4033 FRONE: 2058518500

Tacshmtle: 702-222-4043
wynw.afossikeonigcom

June 29, 2011
LIEN LETIER
Yid REGULAR AND CERTIFIED MAIL:
BANK NEW YORK COMMUNITY
3923 Gogo Wy #109

Las Vegus, NV 89103
Res Shadow Wooed Homeowners' Association, Inc/3923 Gogo Wy #109/HO #12668
Dear BANK NBW YORK COMMUNITY :

Our office has been retained by Shadow Wooll Homeowners' Assuciation, Ine to collect the past
dup assossment balancs on your account, Plonse find the enclosed Noties of Delinguent Assesament (Lion),
signed aod dated on bohalf of Shadow Wood Homeowners' Association, Tne on June 29, 2011, The total
amount due by August 3, 2011 is $8,238.87, Plense nato that the total amownt due may differ from the
antount shown on the enclosed Hen. Please submit payment to our Nevada mailing addross Hsted above by
August 3, 2011, Paynient must be in the fori of p gashier’s cheok or monoy order and made payable to

Alossi & Koenig,

Unless you, within thiy days afier recelipt of this notice, dispute the validity of this debt, or any
portion thereof, our office witl nssunte the debt is vatid. If you notify our offico in writing within the thirty-
dny period that the debt, or any portion thereof, is disputed, we will obtain verifioation of the debt and a copy
of siohs verification will bo maited to you, Upon recelpt of your weliten requost within the thirty-day period,
wo will provide you with the nume and address of the original ereditor, if different from tho surrent creditor,
Ploass note the Inw doos not require me to walt until the end of the thitty-day perind before proceading to the
noxt step in the volfection process. If, however, you request proof of tho debt or the namo and address of the
original creditor within the thixty-day parlod that bogins with yor- -geelitolibls loter the Jaw requires mo
to suspend my offorts to coflest tho debt untl T majl the requestd U.S. Postal Sorvice,, B
you have the right to Inspect the assoointion records, ‘2 CERTIFIED MAIL, RE EipT

il (Dontestic aag Only; o fns!r:raﬁeg g %‘PT '

In the event Alessi & Koenig, LLC does stot recolve patr IR et o ¢ Provided)

costs of $9,238.87 by Avigust 3, 2011, a Notice of Default will ., O I~ ' |

Yecorder; rosulting in ndditional feos and costs. Should you falgd
ownorship of your property, | 303 tostsgs {3 -
A Coliied Fop
, B S
Siimﬂiﬁiy, ; g t M&mm&?g
o Em
3 S
A BANK .
ALESSI & KOBNIG™ NEW YORK ¢, ‘arp
aomt Bden, Logal AS [ 3923 8060 wy 411" 09

o]

Please be advised that Alags] & Kosnlg, LLC Jz o dobt collector th o
obiained will be used for €

P

g} LAS VEGAS, Ny go¢103
- ,

e Sy Ry
- T TP

hrﬁfum::}gm,équ&?&m_ T
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of . 6
BAVID ALBSSTr

THOMAS DAVARD * ADDITIONAL OFFICES
ROBGRY KOENIG** ACGOURA IS CA
RYAN KBREDWs* - I PHONI: 81813595600
* Admiitedto e Culifomia e A Mulit-Yarisdictioned Lasw Fiem HENONY
o Aduifted (o tha Califersls, Haveds 9560 W. ¥lamingo Road, Suite 100 PHONE: #75.8362433 :
i Colopdo Buaa Las Vegss, Nevada 89147 DIAMOND BAR CA '
et Admdised 1o the Noveds and Celifomia Bar Toloplione: 702-222-4033 PHONT; 69-861-83%0 :
Facsimile: 702-222-4043 i
wne alessikoznig.com
Juns 29, 2011
LIBV LEITER
VIA REGULAR AND GURTIFIED MAIL
BANK NEW YORK COMMUNITY ,
1801 B NINTH ST #200

CLEVELAND, OH 44114
Res Shadow Wood Homeownerst Associntion, Ine/3923 Gogo Wy #109/HO #12668
Doatr BANK NEW YORK COMMUNITY :

Our office has been retained by Shadow Wopd Homenwners' Association, Inc to colleot the past
due assossment balanes on your aecount. Please find the enclosed Notice of Delinguent Assessment (Lisn),
signhed und dated on hehalf of Shndow Waod Honteowsters' Associnfion, Inc on June 29, 2011, The folal
amount due by August 3, 2011 is $8,238.87. Pleasa note that the tofal amount duo may differ from the
amount shown on the enclosed len, Please submit payment to our WNovada raiting address listed aboyo by
Augnst 3, 2011, Payment must be In the form of & eashiet’s check or money order and made payable to
Alessi & Kuonlg, '

Unloss you, within thirty duys after secolpt of this notice, dispute the valldity of this debt, or any
poition thereof, our office will assume the debtis vatld. Tfyan notify ot of fige {n writing within the thivty-
day poriod thut tho dobt, or any portion thereof, is disputed, wo wllf obtain verification of the debt and a copy
of such veritication will bs matled to you. Upon receipt of your written vequest within the thirty-day petiod,
we will provide you with the name and addross of the original creditor, ifdifferent from the surrent creditor.
Please note tha Jaw doos fiot require me to walt until the end of tie thitty-day porlod bofore procseding to the
next step in tho coljection procuss. Xf, however, you request proof of the debt or the name and addross of the
original ereditor within the thirty-day perlad that beglns with your reesiptof this lotier, tho law requites mo
to suspend my efforts to collect the debt until 1 matl the regue~golafisdiglantody eaze bo advised thet
you have the right to Ingpeet the assoclation rocords, U.S. Postal Servics .«

M CERTIFIED MAILw RECEIPT

Tn the event Alossl & Kaonig, LLC dous not receive, v B {Daasth ffoll Onlys No tnsuranco Coverage Provided)
coats of $8,238.87 by August 3, 2011, a Notico of Default w i MEKEIRREITTIm Yisih ouf ebnito ol e ASHG Oy
Recorder: resulting in additional feos and costs, Should you,,., OFFICIA :
ownership of your property. :g Poage |6

Sincorcly,. Corlfiod Fam

. R
R I il e

_Cfi

PO Sttt AR
ATLESSI & ROENS vy
Naomi Bden, Legal Y

= [E

BANK NEW YORK 0OMM "
u
1801 E NINTH ST #200 MY

Plense bo advised that Alessl & Koeulg, LLC Iz a dobt collector t = 244 CLEVELAND, OH 44144 e
cbiined will bowsed ft ™ tie L

it 3 s pe e \ e
@5 Fen 1800, pu ey 76

Ane Havant fa fazlosiips
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inst#: 201107070002436
Fens: $14.00

NIC Foo: $0.00

0710752014 09:86:60 AN

Rocoipt # 836080

Requastar;

ALESBI & KOENIG LLG (JUNES
Reeordad By: TAH Pys: 4

DEBBIE CONWAY
Whon recorded relum to; CLARK COUNTY RECORDER
ALESSE & KOENIG, L1C
9500 W, Flamlugo Rd., Sulte 160
Yns Vegas, Novada 89147
Phones (702) 222-4033
APN, 162-18-613-029 ‘Trustes Sale # 12668-3923-109

NOTICE OF DELINQUENT ASSESSMENT (LIEN)

In accordnnce with Novada Revised Statutes and the Assoclation’s Declaration of Covenants, Conditions and
Restrictions (CC&Rs) of the officlal records of Clark County, Nevada, Shadow Wood Homeowners'
Assoeeiation, Tne HOA has a lien on the following legally described property,

‘The property agalnst which the Hen is fmposed is commonty referred o as 3923 Gogo Wy #109, Las
Vegas, NV 89103 and nore partioulndly logally described as: Unif 109 Book 33 Pago 44 in the Conuty
of Clark.

The ovmer(s) of record as reflected on thy public record as of taday's date is (are): BANK NEW YORK
COMMUNITY

The malling addressfes} is: 3923 Gogo Wy #109, Las Vegas, NV 89103

The tolal amount due through foday's dato st $8,238.87. OF this tolal anrount $8,003.87 ropresont

Collection and/or Aftoragy fecs, nssessmonts, interost, late fees and service charges, $238.00 roprosont
colleatlon costs, Note: Additfonal monies shall acerue under this claint at the tale of the clalmant’s rogular
monthly or special assessments, plus permissiblo late charges, costs of collection and inferest, aceruing
subsequent to the date of this notlee.

Date: June 29,2011

By: L/(ﬁ
Naomi Bden—~Legal Assistant
Alessi & Koenig, LLC on bohialf of Shadow Wood Homeowners' Association, Inc

State of Novaida
County of Clark )
SUBSCRIBED and SWORN before me June 23, 2011
: SRR, GINAGARCIA Signatu
{Seal) OARC (Signature) (
T No, 14476041 m%‘m&{
"~ My Appt. Eup, Mawch 0, 2016 NO’I‘ARYP T ——

A&K-024
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DAVID ALHSSIY _
A LG ADDITIONAL OFEFICHS
THOMAS BAYARD ¢ L5307
RODERT KORNIGH G 5}?0%‘3%‘3.”;3?:;;&
RYAN KEREOW ' S
A dnld-Jurdsdierlonal Loy Flym MM
PHONE: 775.626.2323
¥ Adwited to the California Dar . . &
. B < Al C
¥+ Adinilted o iho Califoinia, Novada 9500 W Ilammga ROdd’ Suite 100 ﬁ:gﬁ?%’%fﬁ;%g

and Colozado Bar Las Vegas, Nevada 89147
s+ A dmitied to the Movada and Callfornta Bar ) Tﬁlﬁph(ﬂl@: 702"’222“4033
Facsimile: 702-222-4043

www.alessikoenig,com

August 13, 2011
Pre-Notice of Default
BANK NEW YORK COMMUNITY
1801 T NINTH ST #200
CLEVELAND, OH 44114

Regarding: Shadow Wood Homeowners' Association, Ine/3923 Goge Wy #109/110 #126068
Dear BANK NEW YORK COMMUNITY ¢

Please. be informed that as of today’s date our office has not received payiment pursuant fo the Notice
of Delinquent Assessment Lien recorded against your proporty on July 7, 2011, Please undersiand
that failure fo bring your account current of failute to contact this office by August 28, 2011 will vesult
in the initiation of foreclosure proceedings on your property and inctude a minimum $750.00 in
additional chavges,

yd

The total amount currently due is $8,527.68. Please submit payment to our offices at the above listed
Nevada address, made payable to the Alessi & Koenig, LLC,

Again, it Is extremely impottant that we receive your payment by Angust 28, 2011, Should you fail to
bring your delinquent account current, you could lose ownership of your home,

Should you have any questions, please contact this office at 702-222-4033.
Yours very fiuly,

ALBSSI & KOENIG, LLC

Naomi Eden
Legal Assistant

A&K-025
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st #: 201110130001665

Faes: $14.00
NIC Eaa: $0.00

J0/13£2011 08:40:20 AW

Recelpt #: 845348
Raciestor:

ALESS] & KOENIC LLC (JUNES
Reaorded By: MAT Pgs:1

DEBBIE GONWAY

Whet recorded mail to: GLARK COUNTY RECORDER

THE ALESSI & KOENIG, LI.C
9500 West Flamingo Rd., Ste 100
Las Vogas, Nevada 89147
Phone: 702-222-4033

APN, 162-18-613-029 Trusteo Sale No, 12668-3923-105

NOTICE OF DEFAULT AND ELECTION TO SELL UNDER HOMEOWNERS ASSOCIATION LIEN

WARNING! TF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOMF, EVEN IF THE AMOUNT I8

TN DISPUTE! You may have the right to bring your account in good stauding by paylng all of
your past due paymonts plus permitted costs and oxpenses within the fime pormitted by law for
reinstatement of your account. ‘The sale may not be set until ninety days front the dato this notice of
dofault recorded, which appears on this notice. The amount due Is $6,608.34 as of Augus 29,2011
and will increnso until your account becomes current, To avrange for payment o stop tho
foreclosure, contact: Shadow Wood Homeowners' Assoctatlon, Ine, ofo Alesst & Koenlg, 9560-W,
Flantingo Rd, Ste 100, Las Vegas, NV 89147, '

CHIS NOTICE purstont {o (hat certain Assessment Lien, recorded on July 7, 2011 as dosumont
mber 2436, of Offiolal Records in the County of Clark, State of Novada, Owner(s): BANK NEW
YORK COMMUNITY , of Unit 109, as per map recorded in Book 33, Pages 44, as shown on tho
Condomintum Plan, Recorded on as document number Pending as shown on the Subdivision map
recorded in Maps of the County of Clark, State of Nevada. PROPERTY ADDRESS: 3923 Gogo
Wy #109, Las Vegas, NV 89103, If you have any questions, you should contact an attorney.
Notwillistanding the fact that your properly is in foreclosure, you may offer your property for sale,
provided the safe is concluded prior to the conclusion of the foreolozuwre. REMEMBER YOU MAY
LOSE LEGAI RIGHTS JF YOU DO NOT TAKE PROMPT ACTION. NOTICE 18 HEREBY
GIVEN THAT The Alessi & Koenig is appolnted trustee agent undet the above referenced lion,
dated July 7, 2011, cxeouted by Shadow Wood Homeowners' Assoeiation, Inc fo secure
assossment obligations in favor of sald Association, pursuant to the terms contained In the
Declaration of Covenants, Conditions, and Restrictions (CC&Rs). A dofault in the obligation for
which said CC&Rs has occutred in that the payment(s) have ot been made of homeowwnors
assessmonts due from  and il subsequen! assossments, fate charges, interest, collection and/or
attorney fees and costs,

Dated: August 29,2011

Nnanii Eden, Alessi & Koonig, LLC on behalfof Shadow Wood Homeownors' Association, Toc

A&K-026
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LY | } 7/0 [\Uq
NEW YORKEOMMUNITY BANK NEW YORIK COMMUNITY BANK
T.8. NO, NV08000227-10-1 T.5. NO. NV08GD0227-40-1
1804 E. NINTH STREET 3022 Gogo Wy #100
SUITE 200 -
CLEVELAND, OH 44114 LAS VEGAS, NV 68103

FIRST AMERICAN NATIONAC BEFAULY TI
1.5, NO, Nv(B000227-16-1
3 FIRST AMERICAN WAY

BANTA ANA, CA 02707
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By
e

DAYIFY ALESSI ADDITIONAL OFFICES

THOMAS BAYARD * A {sgadll e AGOURANILS, CA
ROBERT KOHNIGH K | TR PHONH: 813- 9359600
RYAN KHRBOWS Q '. “ 2 G RINORY
. . ] * ¥ ™ y . 3
* Adntitted 1o the Calffomia Bar l‘i fl’!ﬂl’i"’t’# ?"i'ﬁ’t’ﬁ L’fléﬁ(lf L:ﬁ" FI’FH} PHOREE: ??; 6262313
2 Admitied to the Califora, Nevada . . DIAMOND BAR CA
and Calardo Bars 9500 W. Flamingo Road, Suite 100 PHONE: 909-843.6590
14 Admiited 80 the Nevadn Bar Las Vegas, chada 89147 Nevada Licznsed Qualified ggg. igglio@!a‘um
45+ pdinitted to the Nevadaand Coliornia Bac Telephone: 702-222-4033 AMANDA LOWER

Facsimile; 702-222-4043
www.alessikoenig.com

Pre-Notice of Trustee Sale Nofification

September 21, 2009

Virginia Pedel
7180 Pollack Dr
Las Vegas, NV 89119

Re: Shadow Wood/3923 Gogo Wy #109/H0 #12668

Dear Virginia Fedel:

Please be informed that as of foday’s date onr office hias not received payment pursuant (o the
Notice of Delinquent Assessment Lien recorded against your propetly on December 3, 2008 & the
Notice of Default and Election to Sell recotded on June 3, 2009, Please understand that failure to
bring your account current or failure to contact this office by October 6, 2009 will result in the
continuation of foreclosute proceedings against your property and will include a minium of
$1165,00 in additional chatges.

‘The total amount currently due is $2,813.86. fease submit payment to our offices at the helow
listed Nevada address, made payable to the Alessi & Xoenig,

Agaln, it is extremely importand that we vecejve your payment by October 6, 2009. Should you fail
to bring your delinguent account cutrent, you could lose ownership of your home.

Should you have é‘ny questions, please contact this office at 702-222-4033,

i

Yours very truly,

ALIISSI & KOENIG, LLC

Stephanie Kaickerbocker
Legal Assistant

A&K-029
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nst#; 201201270002208

Faes: $17.00

N/C Fag: $0.00

0112712012 09:32:34 AM

Recelpt #: 1049121

Requestor:

ALESS! & KOENIG LLC {JUNES
Whei recorded mail to: Recorded By: SOL Pga: 1
;,,égsﬁg%'& ;mmgi LLC e DEBBIE CONWAY

est Flamingo Rd,, §

Lus Vegas, NV 89.{;47 bito 303 , GLARK COUNTY REGORDER
Phonet 702-222-4033 o
APN: 162-18-613-029 TSN 126683923109 R

NOTICE OF TRUSTEE’S SALE

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS
YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE
SALE DATE, YOU COULD ILOSE YOUR HOME, EVEN IF THH
AMOUNT I8 IN DISPUTE. YOU MUST ACT BEFORE THE SALE DATE.
IF YOU HAVE ANY QUESTIONS, PLEASE CALL Alessi & Koenig at 702-
222-4033. IR YOU NEED ASSISTANCE, PLEASE CALL THE
FORECLOSURR SECTION OF THE OMBUDSMAN’S OFFICE, NEVADA
REAL ESTATE DIVISION, AT 1-877-829-9907 IMMEDIATELY.

NOTICE IS HEREBY GIVEN THAT:

On February 22, 2012, Alsssi & Koenlg as duly appoluted Trustoo pursuant to certain Heon, rocorded on July
7, 2011, as Instrument number 2436, of tho officie) records of Clark County, Nevada, WiLY, SELL THE
RELOW MENTIONED PROPERTY TO THE HIGHEST BIDDER FOR LAWFRUL MONBY OF THR
UNITED STATES, OR A CASHIERS CHECK at: 2:00 PM, at 9500 W Flamingo Suite 205, Ins Vapgas, NV
89147 (Alessl&Koonlg, LLC Ofilee Bullding).

The steeet addross and other common desigastion, i auy, of the real property dosoribien sbove Is puported o
bo; 3923 Gogo Wy #109, Lns Vegas, NV 89103, The vwaer of the real proporty s purpoded to bo: BANK
NEW YORK COMMUNITY

The undersipred Truste disclaims any Hability for any Incorrecinass of the sircet addross and ofhier common,
destguatlons, If any, shown heveln.  Sald salv will bo wade, without covenant or warranly, expressed or
fmplied, regarding title, possession or onohmwbrances, 10 pay the remafning prinelpal sum of s nuly,
fomeowner's assessient ob other obligation seoured by fhis lon, with intorast and othor sum ns provided
therein: plus advances, If sny, under ¢he terms thereof and interost on such advanves, plus fees, chargss,
expenses, of the Trastae and trust oreatod by sald fion, The total amount of the wnpaid balanco of the
obligation scowred by the property fo B sold and reasonable estimated costs, expenses aid advances at the thne
of the Initial publication of tho Notlee of Salo Is $8,539,77, Paymont must b in cash, a vashler's eheck deawn
on 4 stalo of natlonal bank, & check drnwn by a state bank of fedornl oredit union, of & chock drawn by a state
or foderal savings and fonn assoclation, savings assoolation, or savings bank specified in seotlon 5102 of the
Finateln Codoe and authorized to,do business in this state, '

Yato: January 18,2012 (

By: Ryan Kerbow, s, of Alessl & Koonlg LLGC on behalt of Shadow Wood Homeownors' Assoofution, Ino

A&K-030
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NEW YORK COMMUNITY BANK
T.5. NO. NVDBOM0227-10-1
1801 B, NINTH STREET
SUITE 200
CLEVELAND, OH 44114 .,
FIRST AMERICAN NATIONAL DEFAULT TI

T.8, NO. NVGB0D227-10-4
3 FIRST AMERICAN WAY

SANTA ANA, CA S2707

NEW YORK COMMUNITY BANK
T.9, NO, NV030D0227-10-4
3623 Gopn Wy #10D

LAS VEGAS, NV 83103

CMBUDBMANS OFFIGE

GORDAN MILDEN
251 E. BAHARAAVE. §205

LAS VEGAS, NV 69104

»,

0 s

MYG FINANGIAL, ING dba TRUSTEE COR
T.8, NO, NV080D0227-1041
$7100 GILLETTE AVE

IRVINE, CA 02614

NOTS MAILINGS
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| yor  NEW YORK CoMMUMITY BANK TO: NEWYORK cc;;tga;snwv BANK
1801 B, (INTH BTREET 3923 Gogo Wy
sUTE2N . ¢
CLEVELAND, OH 44114 LAS VEGAS, Nv 89103
' ¥ TSN #:  12668-3923-100
- 1
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03/01/2012 18:01 TAX 25606249 JUNES 1HGAL SERVICR @004

oo -

se oy ~ inst#; 201203010004775
Fees: $17.00 N/C Fes; $0.00
RPTT: §58.,65 Ex: #
0370112012 04;20:12 PM
Recealpt#: 1083608
Requestor;:
ALESSI & KOENIG LLG {JUNES

When recorded il 1o and Recorded By: MJM Pgs: 2

Mall Tax Statesuonts to: DEBBIE CONWAY

Gogo Way Trust GLARK COUNTY RECORDER
O Box 36208

Loz Vogas, NV 89133

APK, No.162-18-613-029 T8 12668-3923-109

TRUSTEE’S VEED UPON SALE

The Grantee (Buysr) horoln was; Gogo Way Trust

Tho Foraclosing Benoficinry lieroln wax: Shadow Wood Homeowners' Assoelation, Ine

The amovnt of unpaid debt togethor with costy (Real Properly Transfor Tax Valuo): $11,018.39
- The smount pakd by the Grantoo (Bayoer) at the Trusiee’s Sale: $11,018.39

The Documentary Transfor Vax: $38.65

Propurty address: 3923 Gogo Wy #109, Las Vegas, NV 89103

Sald propesty is In{ ) unincorporated avon; City of Las Vegas

Trustor (Former Owner that was foreclosed on): BANK NEW YORK COMMUNITY

Alessi & XKoenlg, LLC (heroln called Trustee), as the duly appuinted Trusice undor that cortaln Notico of
Delinquent Assessment Lion, rocorded July 7, 2011 vy lnstruntent number 2436, In Clark County, does hereby
grant, without warcanty exprossed or Implied to; Gogo Way Trust (Grantes), all its right, title and Intorost In the
property legally dusoribed as: Unit 109, as per map recorded In Book 33, Pages 44 as shown i the Offico of the
County Reeorder of Clark County Novada.

TRUSTEE STATES THAT: :

This vosveyanea is made pirsuant Lo the powers conforred upon Trastco by NRS 116 of saq., and that cortaln
Nolles of Delinquont Assessmont Lion, described herpln, Defbult ocowsted e sef fosth tn a Notice of Dofault -
and Bleotion to Sofl which was recorded in the office of the tecorder of sald county. Al requivements of law
garding the nwlllng of coples of notless and the posting and publication of tho coples of the Natice of Snle
have been complied with. 8ald property was sold by seid Trusies at public austion on Febyraary 22, 2012 ut the
place indicated on tho Notlce of Trusteo's Sale.

Rtobert Koenig, Esy |
Signaturo of AUTHORIZED AGENT for Skadow Woail Homeowners'

Assaclation, hie
State of Nevada 3
County of Cinrk )
SUBSCRIBED and SWORN to betoreme W02 b 201D g—)
WITNESS my hand and officlal seal, < o -
(Soal) erersiers S— - (Signature)
L, NOTARY PUBLIG
RSN STATE OF NEVADA
; QA{;;, i County of Clark
Wl LANIMAE U, DIAZ
\INELZ/  Appt, No. 10-2800.1
Q" My Apjt, Explres fug, 24, 2014

A&K-033
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03/01/2012 18:02 FAX 2590249 : JUNES LEGAL SBERYICE
Cne)

b2 “‘h

STATE OF NEVADA
DECLARATION OF VALUE

1. Assessor Parcel Numbei(s)
. 182-18-515-020
b,
e,
d‘ -
2, Type of Propetty:

gl fVacantLand b I Singlo Pam. Res, POR RECORDERS OPTIONAL USI ONLY
oY} Condo/twnhse ] | 2-9 Plex Rook Page:
8. ] Apt, Bldg f1 | Comtn'Vud| Dato of Recording:
] Agvicuttural ] | Moblle Home Notes:
Other '
3.a. Total Value/Sales Price of Proparty $ 1101080
b. Dead fn Lisu of Foreclusure Only {valug of propotty{ o )
o, Transfer Tax Value: $ nowe o
d. Real Property Transfer Tax Due $ Boes o
4. I Exemntion Clalmed:

a. Tranafer Tox Exemption per NRS 375.090, Seotion
b, Bxplaln Reason for Exernption:

W W

5. Partial Inforest: Porcentage being teansferred; 10000 %
The undersigned declares and acknowledges, under pennlly of perjucy, pursuant to NRS 375,060
ahd NRS 375.110, that the Information provided I8 correot to the best of their information and belisf,
and can be supported by documentutfon if called upon to subsiantlate the informutlon provided hurein.
Furthermore, the parties agreo that dlsaliowance of any clslaed oxemption, or other determination of
addittonal tax due, may result in g ponalty of 10% of the tax dus plus Inferest at 1% per month. Pursuant

o NRS 375020, the Buyer 2nd Soller shall be jolntly and soverally lahle for any additional swount owed,
Signatwre L Capneity: Gragtor o

vy

Signature . . Capacity:

SRLLER (GRANTOR) INFORMATION UYER (GRANTEE INFORWVIATIO
(REQUIRED) (REQUIRED)

Print Name; Alsssléioontg, LLC Print Naray: Gogo Way Truat

Addressionnn W Flamingoe 4 205 Address: PO Bok 36208

CityslagVopgus _ ] Cily: Las Vegas

Stato: Ny Zip: go147 _ Stalg: NV - Zip:goiaa ]

COMPANY/PERSON REQUESTING RECORDING (Requived If not gelioy or uyer)

Print Name: Alossi&ioarlg, LLO - BEsorow # N/A Foreclosure -

Addross: 0500 W Fininngo #2056 e ) |

City: Las Vogos ] State:NV Zip: 6147 ]

AS A PUBLIC RECORD THIS FORM MAY BE RECORDEDMICROMILMED

3005

A&K-034
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.
Afessi & Koenlg, LLC

L TSNTH12668-3823-109

AFFIDAVIT OF SERVICE

Stafe of Nevada )
County of Clack )

I, Giegory Brown, state;

That at all times herein I have been a citizen of the United States, over 18 yoars of age, and amnot a pmty to, or
interested in, the proceeding In which this affidavit is made.

I served Bank New York Comnunity with a copy of the Notice of Trustee’s Sale, on 1/26/2012 at
approximately 10:25AM, by: .

Personally posting a copy of the Notice of Trastee’s Sale in the mannor presoribed pursuant to NRS 107.687, In
a conspicuous place on the property, upon infortnation and belicf, at least 13 days hefore tho date of sale, which
is lacated at: |

Trust Property:
3923 Gogo Wy #109
Lag Vegns, NV 85103

Iposted a copy of the Notlee of Trustee’s Sale pursuant to NRS 107.080, for 20 days conssoutively, in a public
place In the county where the property is situated, to wit:

Novada Legal News: Regional Justice Conter: Clark County Law Library:
530 S, 4" 5t 200 Lewls Ave 309 8. 3V 8t
Las Vogas, NV 80101 L.as Vogas, NV 89101 Las Vegas, NV 89101

I declare under penalty of perjury under the law of the State of Nevada that the foregoing Is frue and corvect,

Dated 2/1072012 , Junes Legal Service

P
Gregory Brown
6308, 10" 8¢, Ste B
Las Vegas, NV 89101
702-579-6300
Nevada Lic #1068

COUNTY OF SERVICE: CLARK
SERYVER: Gregory Brown

A&K-033
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County; Clark

Time: 10:25am

Primary barrower: Bank New York Community
property address: 3923 Gogo Wy #109, Las Vegas, NV 89103

Alesst & Kaenlg, 1LC  TSH12668-3923-108

Junes Legal Service
630 5. 10" 8¢, Ste B
Las Vegas, NV 89101
7025796300 Llc. #1068
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NOTIGE OF TRUSTEE'S SALE

WARNINGT A SALE OF YOUR PROPERTY IS
IMMINENTE  UNLESS YOU PAY THE AMOUNT
SPECIFIED IN THIS NOTICE BEFORE THE SALE
BATE, YOU COULD LOSE YOUR HOME, BEVENIF
THE AMOUNT 1S 84 DISPUTE. YOU MUST ACT
BEFORE THE SALE DATE. IFF YOU HAVE ANY
QUESTIONS, PLEASE CALL Alesst & Koenlg al
70722224033, I YOU NEED ASSISTANCE,
PLEASE CALL THE FORECLOSURE SECTION OF
THE OMBUDSMANS OFFICE, NEVADA REAL
CESTATE  DMISION, AT 1-87/-820.8007
IMMEDIATELY,

NOTICE IS HEREBY GIVEN THAT:

Qn Fobrioy 22, 2042, Alnsst & Koenlg as duly
appolnted Trusteo pursuonl lo a certeln Hen,
recorded on Jaly 7, 2011, a5 Instument nomber
2428, of the olficdal records of Claik County,
Nevada, WILL SELL THE BELOW MENYIONED
PROPERTY TO THE HIGHEST BIDDER FOR
LAWEUL MONEY OF THE UNITED STATES, ORA
CASHIERS CHECK ek 200 PM, a! 9500 W
Fleminpo Sulte 205, les Veges, NV 847
{Alcssia¥oanty, LLC Qliico Bullding).

Tho streol sddress snd olher conmion dosigaalien,
I eny. of the rpa! proporly described ebove ls
purpoited to be: 3923 Gogo Wy 11109, Las Vegas,
RV 80103, Tho ownor of tho el propordy s
purporied {o bo: BANK NEW YORK COMMUNITY,

The vadersigned Truslea discioims any labliity for
any lncoreotnoss of tho slreot address and other
common deslynations, If any, shown hereln, Sakl
sslo vall be mads, willout covenant of vearranly,
oxprassed or Implied, rogarding e, possession o
ancumbrancas, ta pay Ihe remalning piAnclpat sum
of & nols, homeovmers assessment of other
ohligation secured by this flan, wilh Intorest and
olhor sum as provided thereln: plus advances, if any,
upder Yo terras thoreo! end Tnlorest on suth
advancos, plus fees, Chargos, oxpanses, of the
Troslee and sl created by sald fien. The tolel
amount of the unpad bolance of o obligation
securad by tho proporty to bo sold and feusonabls
astimated costs, sxpenses and advances al ihe Ume
of tho Intlla) publication of the Nolico of Sele Is
$8,630.77. Paymoal must bo In cash, a caghiers
check diswn on e stale or natlonal bank; o check
dravn by o sleto baak or fedosa! credit walon, of &
chack dravm by o stole or federal saviags and loan
assoclatlon, savings essoclalion, or savings bank
spacified In section 6102 of the Flnanclal Code and
avthorized to do busingss In thls slate,

Date; Janvary 18,242

fy. Ryan Kotbowr, Esg. of Aless! & Koonig LLC
an bhohalf of Shadow Wood Homersgens'
Assoctelion, Ing

PUBLISHED
0112712012, 02/03/2012 & 02/10{2012

CLARK COUNTY LEGALNEVS
HYE A CLARK COUHTY, HEVADA
CCLH FRE 12012704008

Cerlification of Publication

Ths Is to confitm fhat, on {he alorementloned
dales, the aftached lLegal Nolice was
published In the Clatk County Legal Nows
nawspaper, a nowspaper of gensral and
subserption clreulation In Clark Counly,
Nevada.

Par NRRS 236.030, the Clatk Counly Legal
News nowspapsr Is printed and published In
yhiole or in patt In both Clark County and Nys
County, Navada.

WITNESS tny hiand oo this

- 021102012

g

ﬁmmw?a/v g Panoverv

JEREMIAH 4. DONOVAN, publisher,
Clark County Lagal Naws newspapor

A&K-037
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0000243 1124 ' -’, ' ’ .y
\ Mo AUH 1210(3) S ' CASH’ER S CHEGK
i Opsratte 10z renoaiei : ;mwma

PAYTOTHE ORDEROF- - *ALESSI & KOEN!G***
o UMRE 3923 GOGO WAY UNIT #109**

***Eleven thousand e:ghteen dallafq and 39 cents™™*

WELLS FARGO BANK, HA.
#4076 § FORT APACHE RO
{ASVEGAS, NV 80147
FORINQUIRUES CALL {480} 3943122

I I e

0024100117

February 22, 2012

**$11,018.39™

CIDIF $ 1638 ="

WHHOR! saﬁnﬁ

A&K-G38
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DAVID ALESSI? ~ ADDITIONAL OFFICES IN

AGQURA HILLS, CA
PHONE; 818- 7359500

THOMASBAYARD ¥

RODBEQRT KOBNIG*?
RINONY

RYANKRRBOWH+ PHONE: 775:626-232)
&
# Admired fo the Califomia Bar DIAMOND BARCA

PHONE: 209.861-5100
8+ Adimilied to fie Califomnly, Heovada

and ColoradoBars 9500 W. Flamingo Road, Suite 205
24 Adutited o the Novada snd Californds Bar J.as Vegas, Nevada 89147
‘ Telephone: 702-222-4033
Facsimile: 702-222-4043
www.alessikoenig.com

FACNIMILE COVER LETTER

To: dianna.palmerhopkins@mynych.com ot 3693 Gogo Wy #109/HO 112668
From: Ryan Ketbow _ Date; Tuesday, Noverber 15, 2011
Fax No.: {Pages: 1, including cover

' [nod li2ecs

Daear disnna.palmer-hopkins@mynycb.com:
‘This cover will serve as a nino month super priority demand on behalf of Shadow Wood Homeowners' Assoctation, Ing for fhe

above referenced eserow; property Tocated at 3923 Gogo Wy #1109, Las Vegas, NV, Thodate of forccloswe was May 9, 2011, The
tolal antount duc through December, 15,2011 is $7,314.77. Tho breakdown of fees, intevest gud costs is as follows: -

6/29/2011 Notice of Delinquent Assessment Lien -- Nevada (2) $650.00

8/29/2011 Notice of Default 2 $800.00
47142010 Notice of Trustee's Sale $275.00
8/13/2011 Pro NOD $90.00
9/21/2009 Pre-Notice of Trustee's Sale $90.00
8/25/2010 Postponement of Trustees Sale $75.00
6/2/2010 Monitoring Foreclosure $100.00
117972010 Demand Fee - $150.00
11/15/2011 Update Demand Xee $75.00
Trustee Deed Preparation & Recordation $0.00

Total $2,305.00

Ploaso be advised that Alessi & Koenig, LLG Is a debt collsctor that Is attempting to coliect a debt and any information
obtained will he used for that purpose. A&K-039
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Electronically Filed
03/11/2013 03:57:10 PM

MDQA .
GREGG A. HUBLEY (NV Bar #007386 %ﬁ P
PITE DUNCAN, LLP : % 3

701 East Bridger Avenue, Suite 700
Las Vegas, Nevada 89101
Telephone: (702) 991-4628

Facsimile: (702) 685-6342
E-mail: Ghubley(@piteduncan.com

CLERK OF THE COURT

Attorneys for Plaintiff/Counterdefendant NEW YORK COMMUNITY BANK

DISTRICT COURT
CLARK COUNTY, NEVADA
NEW YORK COMMUNITY BANK, Case No.: A-12-660328-C
Dept. No.: XV
Plaintiff,
MOTION TO DISQUALIFY COUNSEL
\'2 | FOR DEFENDANTS/

COUNTERCLAIMANTS
SHADOW WOOD HOMEOWNERS’
ASSOCIATION, INC.; GOGO WAY TRUST; | Date of Hearing:
and DOES 1 through 20, inclusive, Time of Hearing:

Defendants.

GOGO WAY TRUST,
Counterclaimant,

V.

NEW YORK COMMUNITY BANCORP,
INC.; DOE Individuals I through X; and ROE
Corporations XI through XX,

Counterdefendants.

MOTION TO DISQUALIFY COUNSEL FOR DEFENDANTS/COUNTERCLAIMANTS

COMES NOW Plaintiff/Counterdefendant, NEW YORK COMMUNITY BANK
(hereinafter, “Plaintiff” or “N'YCB”), by and through its attorneys of record, Pite Duncan, LLP, and

respectfully submits its Motion to Disqualify counsel for Defendants/Counterclaimants, SHADOW

-1- 3508544.wpd
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WOOD HOMEOWNERS’ ASSOCIATION, INC. (“Shadow Wood”) and GOGO WAY TRUST
(“Gogo Way™) (collectively, “Defendants”).

This Motion 1s made and based upon the following Memorandum of Points and Authorities,
the pleadings and papers on file herein, the arguments of counsel at hearing, and upon such other

papers, arguments, evidence and other matters the Court may consider.

NOTICE OF MOTION

PLEASE TAKE NOTICE that the undersigned will bring the above and foregoing MOTION
TO DISQUALIFY COUNSEL FORDEFENDANTS/COUNTERCLAIMANTS on for hearing

before the above-entitled Courtonthe 17 dayof APril ,2013,at 9 o'clock

a_.m. of said day, or as soon thereafter as counsel may be heard.

LA

GREGG A."HVBLEY
Attorneys for Plaintif/Counterdefendant NEW
YORK COMMUNITY BANK

DATED this | ‘(k'day of March, 2013,

MEMORANDUM OF POINTS AND AUTHORITIES
L
INTRODUCTION

Counsel for Defendants is in the untenable position of representing parties who have adverse
interests in these proceedings. Further, Defense counsel may well be in a position where it (Alessi
& Koenig) is in a position that is adverse to its current clients. Moreover, counsel for Defendants
was actively involved in negotiations with NYCB prior to the HOA foreclosure sale challenged
herein, and in fact trial counsel for Defendants prepared written correspondence to NYCB thatis also
being challenged, making trial counsel a witness in the proceedings. Additionally, the very first fact
witness identified by counsel for Defendants in their List of Trial Witnesses and Exhibits is a partner
with the firm representing Defendants. There are a host of actual conflicts that prevent Defendants’
counsel from further participating in these proceedings, and, additionally, counsel’s ongoing

representation will put it in the position of acting as witness and advocate at trial. If this matter

-2- 3508544.wpd
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proceeds beyond the pending Motion for Summary Judgment on file by NYCB, the ongoing
representation by Defendants’ counsel will effectively prevent NYCB from obtaining necessary
discovery. Consequently, pursuant to Nevada law, the Court should grant this Motion to Disqualify
and require other law firms, fully independent and separate from Alessi & Koenig, to take over and
act as legal counsel for Defendants.
IL
STATEMENT OF FACTS

This case has been thoroughly briefed to the Court on the pending Motion for Summary
Judgment, and the undersigned will be as brief as possible in setting forth the facts relative to this
Motion for Disqualification.

This matter stems from NYCB’s Complaint for Declaratory Relief and Quiet Title claims,
which resulted from an HOA foreclosure sale. NYCB has alleged that Defendant Shadow Wood,
which was the HOA and the “seller” at the HOA foreclosure sale, improperly went forward with the
sale as NYCB paid more than the amount necessary to satisfy the HOA’s foreclosure lien before the
foreclosure sale. Defendant Gogo Way was the “purchaser,” at the HOA foreclosure sale, and claims
to have extinguished NYCB’s prior recorded interest in the subject property, asserting that its title
and rights to the subject property that are superior to NYCB’s interests. Alessi & Koenig, counsel
for all Defendants, acted as Shadow Wood’s collections agent prior to the HOA foreclosure sale,
communicating with NYCB about the existence of the HOA lien and the amount required to satisfy
the lien. An associate of Alessi & Koenig, Ryan Kerbow, Esq., exchanged written communications
with NYCB, claiming an exaggerated amount of the HOA’s super-priority lien (which has been
challenged herein) was necessary for NYCB to avoid the HOA foreclosure sale. See, Exhibit “1,”
for a true copy of the correspondence prepared by Mr. Kerbow to NYCB demanding these amounts.
Alessi & Koenig also acted as the trustee at the foreclosure sale. See, Exhibit “2,” for true copies
of the Notice of Delinquent Assessment Lien, Notice of Default, Notice of Sale (also signed by Mr,
Kerbow), and Trustee’s Deed Upon Sale prepared by Alessi & Koenig.

After NYCB’s Complaint was served, Ryan Kerbow, Esq., of Alessi & Koenig entered an

appearance on behalf of all Defendants, and filed an Answer and Counterclaim on behalf of all

-3- 3508544.wpd
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Defendants. Unfortunately, under NYCB’s Complaint, which specifically requests that the subject
HOA sale be rescinded/set aside based upon improper/unlawful acts of Shadow Wood, there exists
an actual conflict between Shadow Wood and Gogo Way. Speciﬁcélly, if the HOA foreclosure sale
is set aside due to improprieties or mishandling by Shadow Wood and/or its agents, the purchaser
at the HOA foreclosure sale, Gogo Way, could have actionable claims against Shadow Wood for
negligence, among other potential claims. Candidly, it is unknown whether Shadow Wood and
Gogo Way signed an informed consent to the representation, as required by NRPC 1.7(4).

After NYCB filed its Complaint and discovery ensued, NYCB’s counsel discovered a
number of issues with the HOA foreclosure sale which was initiated at Shadow Wood’s request, and
appears to have been handled by Defendants’ counsel, Alessi & Koenig. Specifically (and as
thoroughly briefed in NYCB’s Motion for Summary Judgment), Shadow Wood, its other agents, and
Alessi & Koenig repeatedly provided inconsistent and varying amounts of the HOA’s purported
foreclosure lien. Ultimately, NYCB paid more than it was legally required to pay under NRS
116.3116(2) to satisfy the HOA’s purported lien, and Defendants have admitted that payment was
received and rejected by the HOA and its agents, including Alessi & Koenig. As illustrated by
Exhibit “1,” Alessi & Koenig was actively communicating with NYCB prior to the improper HOA
foreclosure sale, and the amounts demanded by Alessi & Koenig have been repeatedly challenged
herein, and will constitute factual issues at trial if summary judgment to NYCB is not granted.
Additionally, Defendants have identified a partner at the law office of Alessi & Koenig as their first
trial witness. See, Exhibit “3,” for a true copy of Defendants’ List of Trial Witnesses and Exhibits.

Counsel for NYCB brought up these very real concerns at the February 13, 2013, pre-trial
conference with this Court. Since then, the undersigned has communicated with Defendants’
counsel in an attempt to resolve this issue without the need for further law and motion practice. On
February 27, 2013, the undersigned sent a letter to Mr. Kerbow formally requesting that Alessi &
Koenig withdraw under NRPC 1.7 and NRPC 3.7. See, Exhibit “4.” On March 4, 2013, Mr.
Kerbow responded that another attorney at Alessi & Koenig will take over the handling of this case
forward, and Mr. Kerbow represented that he would “...be available for a deposition[,]” if needed.

See, Exhibit “5.” Mr, Kerbow further recognized that a “...conflict would arise,” if this Court set

-4- 3508544.wpd
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aside the improperly-held HOA sale, and that «...the Trust [Gogo Way] would need new counsel.”
Id. Mr. Kerbow indicated that Alessi & Koenig would reexamine the issues surrounding a potential
conflict and make a decision later. Id. Onthe same day (March 4, 2013), the undersigned responded
via e-mail, advising that a deposition of Mr. Kerbow would be extremely impractical as Mr. Kerbow
would be put in the position of refusing to testify or violating a client confidence, and could simply
refuse to testify under the attorney-client privilege. See, Exhibit “6.” The undersigned went on to
indicate that there is a genuine belief that these Defendants need completely new counsel to prevent
unfair obstacles to NYCB’s right to obtain discovery, and requested that Defendants’ counsel
respond by Friday, March 8, 2013, to avoid the filing of a Motion for Disqualification. No response
has been received.
IIL.
LEGAL ARGUMENT

A. CONTINUED REPRESENTATION BY DEFENDANTS’ COUNSEL VIOLATES
NRPC 3.7 AND NRPC 1.7.

NRPC 3.7 provides:

“(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a

necessary witness unless:

(1) The testimony relates to an uncontested issue;

(2) The testimony relates to the nature and value of legal services rendered
in the case; or

(3) Disqualification of the lawyer would work substantial hardship on the
client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer’s

firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or

Rule 1.9.”

Mr. Kerbow has appeared on all pleadings and motions up to this point in the case, attended
the deposition of Mr. Marks (President of MP Management Association) on behalf of Defendants,
and attended the pretrial conference as trial counsel for Defendants. As noted above, Mr. Kerbow
was actively corresponding/negotiating with NYCB before the challenged foreclosure, and provided
the super-priority lien payoff figures that have been disputed by NYCB since before the foreclosure.
Indeed, Mr. Kerbow sent the last lien payoff demand sent to NYCB prior to the HOA foreclosure

sale. Mr. Kerbow would be a necessary witness at trial, and his testimony would relate to the

-3- 3508544.wpd
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computation of the lien payoff demand(s) that he provided to NYCB, along with any other
communications that he had with NYCB representatives. Mr. Kerbow worked in the capacity of
attorney for Shadow Wood and foreclosure trustee for Shadow Wood, so his testimony would
likewise involve the communications that he had with Shadow Wood (or its agents) that was used
in computing the payoff demands that he executed. Mr. Kerbow’s testimony at trial does not relate
to an uncontested 1ssue, but one that has been challenged and disputed since before this litigation was
filed. Obviously, the testimony sought from Mr. Kerbow does not relate to the “nature or value of
legal services” rendered in this litigation. Finally, it can hardly be claimed that disqualification
would work substantial hardship on Shadow Wood or Gogo Way. As the Court advised at the
pretrial conference, if this matter is not resolved on summary judgment, the trial will likely be
continued so that further discovery and pleadings can be completed. Thus, any subsequently retained
counsel would have more than adequate time to review the case and prepare for trial. Consequently,
none of the three (3) exceptions to NRPC 3.7 apply, requiring the disqualification of Alessi &
Koenig.

In DiMartino v. Eighth Judicial Dist. Court, 119 Nev. 119, 66 P.3d 945 (2003), the Nevada

Supreme Court discussed the issue of disqualification of an attorney who may be called as a witness.
Candidly, the Court (interpreting prior Nevada Supreme Court Rule 178) held that the Rule does not
“...mandate complete disqualification of an attorney who may be called as a witness][,] [but] simply
prohibits the attorney from appearing as trial counsel.” Id., atp. 121. The Court went on to note that
other jurisdictions have disqualified counsel at the pretrial stage, but declined to follow this strict
application, opting instead to follow ABA Model Rule of Professional Conduct 3.7, which allows:
“...a lawyer who is expected to testify at trial to represent his client in pretrial
proceedings, with consent, although the lawyer may not appear in any situation
requiring the lawyer to argue his own veracity to a court or other body, whether in
a hearing on a preliminary motion, an appeal or other proceeding.” Id., at p. 122.

(Emphasis Supplied)

Ultimately, the DiMartino Court found that the district court’s decision did not balance the parties’

interest or address the hardship disqualification could have, as required by the Rule, and directed the
district court to vacate the order disqualifying the attorney. Notably, the Supreme Court also

perceived an element of gamesmanship, stating that it was “...Ioathe to allow a party to wholly
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disqualify opposing counsel ... by simply listing that counsel as a witness two years into the

litigation[.]” Id. In DiMartino, counsel moved for disqualification years into the case on the basis

that the attorney sought to be disqualified had been a shareholder and member of the board of the
directors of a company in which the parties were or had been shareholders. The Nevada Supreme
Court held, under these circumstances, that interpreting the Rule to require total disqualification
“...would invite the rule’s misuse as a tactical ploy[,]” although the Court also held that the Rule
“...may prevent Singer from representing DiMartino at trial, if the underlying action proceeds to
trial[.]” Id., at 123 and 119, respectively.

The case at bar is distinguishable from DiMartino. First, under the Model Rule (quoted with

favor by the Nevada Supreme Court), an attorney cannot appear in any situation where the attorney

has to argue his own veracity to the Court. The DiMartino case did not involve written

communications by the challenged attorney, containing figures that were the essence of the dispute,
to one of the parties. In this case, however, Mr. Kerbow did prepare and send such correspondence
to NYCB, and his veracity and motivations could obviously become an issue. Moreover, Mr.
Kerbow appeared at the pretrial conference as trial attorney in this matter, although he is now
offering to transfer that role to another member of his office. Finally, unlike the attorney in

DiMartino, Mr. Kerbow is, indeed, “...likely to be a necessary witness.” DiMartino, at 121. The

testify that he will need to provide is “...relevant, material, and unobtainable elsewhere.” Machea

Transport Co. v. Philadelphia Indemnity Company, 463 F.3d 827, 833 (8" Cir. 2006).

The real problem, and resulting prejudice to NYCB, if the Court does not grant the Motion
to Disqualify is the curious way in which this foreclosure transpired and the alignment of parties with
clearly competing interests. As noted above, Alessi & Koenig worked apparently as both counsel
for Shadow Wood prior to the HOA foreclosure sale, and as Shadow Wood’s foreclosure trustee.
Discussions between Mr. Kerbow and his client about the amount of the super-priority portion of
the HOA lien, clearly relevant to this matter, can be protected by the assertion of the attorney client
privilege, effectively preventing NYCB from ascertaining how the myriad of problems (and differing
payoff figures) occurred. Thereafter, Alessi & Koenig acted as legal counsel for both buyer (Gogo

Way) and seller (Shadow Wood) at this HOA sale, which Alessi & Koenig also acted in as trustee.

-7- 3508544.wpd
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Mr. Kerbow’s commitment to undergo a deposition and make the transition from Defendants’
trial counsel to a trial witness, with another attorney at Alessi & Koenig acting as trial counsel, does
not resolve the issue since there are apparent and actual conflicts under NRPC 1.7. NRPC 1.7
provides:

“(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the

representation involves a concurrent conflict of interest. A concurrent conflict of

interest exists if;
(1) The representation of one client will be directly adverse to another client;
or
(2) There is a significant risk that the representation of one or more clients
will be materially limited by the lawyer’s responsibilities to another client, a
former client or a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph

(a), a lawyer may represent a client if:

(1) The lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;
(2) The representation is not prohibited by law;
(3) The representation does not involve the assertion of a claim by one client
against another client represented by the lawyer in the same litigation or other
proceeding before a tribunal; and
(4) Each affected client gives informed consent, confirmed in writing.”
NRPC 1.10 imputes a conflict not only to other members of the law firm, but also to staff of the law
firm.

It can hardly be argued that Shadow Wood, Gogo Way, and Alessi & Koenig for that matter,
do not have potentially adverse positions at stake herein. A buyer and seller at a foreclosure sale
probably never have aligned interests, as each is supposed to be working to obtain the best possible
price from their perspective. As the undersigned pointed out to Mr. Kerbow, if this litigation
resolves in NYCB’s favor, and this foreclosure sale is set aside because it was improperly handled,
Gogo Way may have civil claims against both Shadow Wood and its foreclosure trustee, Alessi &
Koenig. Moreover, Shadow Wood may have its own independent claims against Alessi & Koenig,
if it takes the position that the mistakes and oppressive conduct in holding the HOA foreclosure sale
(despite receiving payment that more than satisfied its foreclosure lien) were the fault of Alessi &
Koenig. Indeed, this brings into question sub-section (a)(2) of NRPC 1.7, since a concurrent conflict
of interest can result if the lawyer’s representation is materially limited by responsibilities owed to

another client “...or by a personal interest of the lawyer.” Frankly, there are a myriad of contlicts

1.1/
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between the Defendants themselves, and potentially between them and their attorneys, which require

disqualification.
Admittedly, standing to assert a conflict of interest under NRPC 1.7 is generally limited to
current or former clients. In Liapis v. Second Judicial Dist. Court, 282 P.3d 733, 737, 128

Nev.Adv.Op. 39 (2012), the Nevada Supreme Court addressed this issue of standing. The Court
discussed situations in which “...courts have permitted nonclients to bring a motion to disqualify an
attorney in limited circumstances.” Id., at 737. For example, when the breach “...so infects the
litigation in which disqualification is sought that it impacts the [nonclient] moving party’s interest
in a just and lawful determination of her claims, she may have the ... standing needed to bring a

motion to disqualify based on a third-party conflict of interest or other ethical violation.” Id.,

quoting, Colyer v. Smith, 50 F.Supp.2d 966, 971-72 (C.D. Cal. 1999). Further, a breach of a duty

owed by the attorney to the complaining party may confer standing to seek disqualification. “Thus,
some sort of confidential or fiduciary relationship must exist or have existed before a party may

disqualify an attorney predicated on the actual or potential disclosure of confidential information.”

Id., at 738, quoting, Great Lakes Const., Inc. v. Burman, 186 Cal.App.4th 1347, 114 Cal.Rptr.3d 301,
at 308 (2010).

Here, the triumvirate of Shadow Wood, Gogo Way, and Alessi & Koenig, and the unusual
and irregular relationship of these parties effectively infects this litigation and impacts NYCB’s
interest in a lawful determination of its claims. Because Alessi & Koenig represents both buyer and
seller at the HOA foreclosure sale, questions as to communications about the amount of the
foreclosure lien payoff, or whether this information [i.e., the attempted payment of many times the
foreclosure lien payoff by NYCB before sale] was communicated to Gogo Way is effectively non-
discoverable as attorney-client privileged.

Moreover, as noted in NYCB’s Motion for Summary Judgment, Shadow Wood and its
foreclosure agent/trustee, Alessi & Koenig, owed aduty toNYCB underNRS 116.1113 and UCIOA,
Section 1-113, which was adopted in Nevada. NRS 116.1113 imposes an obligation of good faith
upon an HOA on every duty applicable to the HOA when attempting to foreclose on an HOA lien.

The official comment to Section 1-113 of the UCIOA additionally requires “honesty in fact” and
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“reasonable standards of fair dealing” by the HOA. Consequently, Shadow Wood, and its

foreclosure agent/trustee, Alessi & Koenig, owed duties to NYCB to act in good faith, and the

Defendant and its foreclosure trustee failed to do so by providing inconsistent and varying

foreclosure lien payoffamounts and rejecting payment, before sale, of more than Shadow Wood was

entitled to collect. Thus, this fiduciary relationship operates to confer standing to NYCB to assert

a conflict of interest, particularly in light of the prejudice that will attend to NYCB through these

inter-connected entities right to avoid providing discoverable information.

B. THE NEVADA SUPREME COURT HAS HELD THAT DOUBT CONCERNING
DISQUALIFICATION SHOULD BE RESOLVED IN FAVOR OF
DISQUALIFICATION.

The Nevada Supreme Court has repeatedly and consistently held that determining whether

to disqualify counsel is a delicate task, but that “...doubts should generally be resolved in favor of

disqualification[.]” Brown v. Eighth Judicial Dist. Court, 116 Nev. 1200, 14 P.3d 1266, 1270 (2000).

Itisrespectfully submitted that the record before the Court demonstrates a reasonable possibility that
a violation of NRPC 1.7 and NRPC 3.7 has occurred, and the likelihood of “public suspicion or
obloquy outweighs the social interests which will be served by a lawyer’s continued participation[,]”
in this particular case. Id. Consequently, the Court should grant this Motion for Disqualification.
IV.
CONCLUSION

Counsel for NYCB respectfully requests that the Court grant this Motion, and Order the

disqualification of Alessi & Koenig as counsel for the Defendants.

DATED this ( / day of March, 2013.

Respectiylly submit

Nt A

GREGG % UBLEY
Alttorneys oF Plaintift/Counterdefendant NEW
YORK COMMUNITY BANK
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New York Community Bank. v. Shadow Wood, et al.
District Court Clark County, Nevada
Case No(s). A-12-660328-C

DECLARATION OF SERVICE

I, the undersigned, declare: I am, and was at the time of service of the papers herein referred
to, over the age of 18 years, and not a party to this action. My business address 1s 701 East Bridger
Avenue, Suite 700, Las Vegas, Nevada 89101,

On March 11, 2013, I served the following document(s):

MOTION TO DISQUALIFY COUNSEL FOR DEFENDANTS/
COUNTERCLAIMANTS

on the parties in this action addressed as follows:

Huong Lam, Esq.
ALESSI & KOENIG, LLC
9500 West Flamingo Road, Suite 205
Las Vegas, Nevada 89147
Attorneys for Defendants Shadow Wood Homeowners’
Association, Inc. and Gogo Way Trust

& BY MAIL: I placed a true copy in a sealed envelope addressed as indicated above. I am
readily familiar with the firm's practice of collection and processing correspondence for
mailing. Itis deposited with the U.S. Postal Service on that same day in the ordinary course
of business. I am aware that on motion of party served, service is presumed invalid if postal
cancellation date or postage meter date is more than one day after date of deposit for mailing
in affidavit,

BY CERTIFIED MAIL: Iplaced atrue copy in a sealed envelope addressed as indicated
above via certified mail, return receipt requested.

BY FACSIMILE: I personally sent to the addressee's facsimile number a true copy of the
above-described document(s). I verified transmission with a confirmation printed out by the
facsimile machine used. Thereafter, I placed a true copy in a sealed envelope addressed and
mailed as indicated above.

BY FEDERAL EXPRESS: I placed a true copy in a sealed Federal Express envelope
addressed as indicated above. 1 am familiar with the firm’s practice of collection and
processing correspondence for Federal Express delivery and that the documents served are
deposited with Federal Express this date for overnight delivery.

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing
is true and correct.

Executed this ! ]
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DAVID ALESSTT
THOMAS BAYARD ¢
ROBERT KOBENIG
AYAN KERBOW»7

Y Admined 1y s Califoroia Bar

** Admitted 1o te Califomnia, Novade -

angd Colorady Bars

#99 Aduitesd 1o the Nevadn aud Clifornin Bar

ALE
IO

h‘y\

ADDITIONAL DFFICES IN

i i

A Mualti-Jdnrisidietiosie] i Firm

9500 W. Flamingo Road, Suite 205
Las Vegas, Nevada 89147
Telephone: 702-222-4033
Facsimile: 702-222-4043

www alessikoenig.com

FACSIMILE COVER LETTER

AGUUHRA RBILLS. €A
PHONE HIR- 73590

RENO NV
PHONE: T75.620-212)3

&

IHAMOND BARCA
PHONL $08-861.5300

Doar dianna.palmer-hopkins@mynych.comy.

This cover will serve as a nine month super priority demand on behalf of Shadow Wood Homeowners' Asseciation, Inc for the

ot dianna.pslmei-hopkins@mynycb.com Re: 7523 Gogo Wy #100/HO #12068
From: _|Ryan Kerbow ' Date:  |Monday, January 23, 2012
Fax No.t - Pages: {1, including cover

o HO & |12668

above referenced escrow; property located at 3923 Gogo Wy #109, Lis Vegas, NV, The date of foreclosure was May 9, 2001, The
total amount due through February, 29, 2012 is $9,017.39. The breskdown of fees, interest and costs is as follows:

Please be advised that Alessi & Koenig, LLC is a debt collector that is attemipting to collect a dabt and any information

6/29/2011 Notice of Delinquent Assessment Lien -- Nevada (2) $650.00
8/29/2011 Notice of Defanlt &) $800.00
4/14/2010 Notice of Trustee's Sale (2) $550.00
8/13/2011 Pre NOD $90.00
92172009 Pre-Notice of Trustee's Sale $00.00
8/25/2010 Postponement of Trustees Sale (3) $225.00
6/2£2010 Monitoring Foreclosure $100.00
117972010 Demand Fee $150.00
[/23/2012 Update Demand Fee (2) $150.00
Trustee Deed Preparation & Recordation $0.00

1/18/2012 FOI@doSufe Fee $150.00
Fotal $2,955.00

obtained will be used for that purpose.
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1. Attornay and/or Trustees fees:

DAVID ALESSI
THOMAS BAYARD
ROBERT HOENIG*
KYAN KERBOW =
+ Admined o the Califomin Bar

 Admitted to the Califouna, Nevada
and Coelerado Oay

»ve Sddmdted to the Nevada and Ceitformiz Bar

4 Mudil-Jurisdictional Fase Fiem
9500 W, Flamingo Road, Suite 208
Las Vegas, Nevada 89147
Telephope: 702-222-4033
Facsimile: 702-222-4043
www.alessikoenig.com

FACSIMILE COVER LETTER

2. Notary, Recording, Copies, Mailings, and PACER

3. Assessments August 9, 2010 Threngh February 29, 2012
4. Late Fees Through Febroary 29,2012

8. Fines Through January 23, 2012

6.

7. RPIR-GI Report

8.

Interest Through February 29, 2012

Title Research (10-Day Mailings per NRS 116.31163)

9. Management Company Advanced Audit Fee
10, Management Account Setup Fee
11. Publishing and Posting of Trustee Sale

12, Conduct Foreclosure Sale

14. Capital Contribution
45. Progress Payments:
Sub:-Total:

Less Payments Received:

Total Amount Due:

ADDITIONAL OFFICES TN

AGOLRAIUEIIS A
PHOINE: £18. 7359600

REND RV
PHONE: 275 62613218
&
IHAMOND RARCA
PHONE: S9-561-5300

$2.955.00
$625.00
$3,252.39
$190.00
$0.00
$0.00
$170.00
$550.00
$150.00
$300.00
$700.00
$125.00
$0.00
$0.00

$9.017.39
$0.00

$9.017.39

Please have a check i the amount of $9,017.39 made payable to the Alessi & Koenig, LLC and mailed to the above histed
NEVADA address. Upon receipt of payment a release of lien will be drafted and recorded. Please contact our office with any
questions,

Please be advised that Alessi & Koenig, L.LC is a debt collactor that is attempting to collect a debt and any information

obtained will be used for that purpose.
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When recorded retum to: -

ALESSI & KOENIG, L1LC

9500 W. Flaminge Rd., Suite 100
Las Vegas, Nevada 89147
Phone: (702) 222-4033

APN. 162-18-613-029 ' Trustee Sale # 12668-3923-109
'NOTICE OF DELINQUENT ASSESSMENT (LIEN) |

In accordance with Nevada Revised Statutes and the Association’s Declaration of Covenants, Conditions end
Restrictions (CC&Rs) of the official records of Claxrk County, Nevada, Shadow Wood Homeowners'
Aﬁsaciaﬁtm, Eng HOA has a lien on the following legally described property,

The property against which the lien is imposed is commonly referred to as 3923 Goge Wy #109 , Las
Vegas, NV 89103 and more particularly legally described as: Unit 169 Book 33 Page 44 in the County
of Clark.

The ownex(s) of record as reflected on the public record as of today’s date is (are): BANK NEW YORK
COMMUNITY

The mailing address(es) is: 3923 Gego Wy #1869, Las Vegas, NV 89103

The total amount due through today’s date is: $8,238.87. Of this total amount $8,003.87 Tepresent

Collection and/or Attorney foes, assessments, interest, late fees and service charges. $235.00 represent
collection costs. Note: Additional monies shall acerue under this claim at the raie of the claimant’s regular
monthly or special assessments, plus permissible late charges, casts of collection and interest, accruing
subsequent to the date of this notice.

Date: June 29, 2011

By: U
WNaomi Eden - Legal Assistant
Alessi & Koenig, LLC on behalf of Shadow Wood Homeowners' Association, Inc

State of Nevada

County of Clark

SUBSCRIBED and SWORN before me June 29, 2011

(Seal} (Signature)
NOTARY PUBLIC

NYCB000034
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’ . ,_ Inst #: 201110130001665
| . Fees: $14.00
N/C Fee: $0.00
10/13/2011 09:49:20 A
Receipt #: 945349
Requestor:
ALESS] & KOENIG LLC {JUNES
Recorded By: MAT Pgs: 1

- DEBBIE CONWAY
When recorded mail to: CLARK COUNTY RECORDER
THE ALESSI & KOENIG, LILC e e
9500 West Flamingo Rd., Ste 100
Las Vegas, Nevada 89147

Phone: 702-222-4933

A.P.N. 162-18-613-029 Trustee Sale No. 12668-3923-109

NOTICE OF DEFAULT AND ELECTION TO SELL UNDER HOMEOWNERS ASSOCIATION LIEN

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT IS

IN DISPUTE! You may have the right to bring your account in good standing by paying all of
your past due payments plus permitted costs and expenses within the time permitted by law for
reinstatement of your account. The sale may not be set until ninety days from the date this notice of
default‘rec.orded, which appears on this notice. The amount due is $6,608.34 as of August 29, 2011
and will increase until your account becomes current. To arrange for payment to stop the
foreclosure, contact: Shadow Wood Homeowners' Assuciation, Inc, ¢/o Alessi & Koenig, 9500 W.
Flamingo Rd, Ste 100, Las Vegas, NV 89147,

THIS NOTICE pursvant to that certain Assessment Lien, recorded on July 7, 2011 as document
number 2436, of Official Records in the County. of Clark, State of Nevada. Owner(s): BANK NEW
YORK COMMUNITY , of Unit 109, as per map recorded in Book 33, Pages 44, as shown on the
Condominium Plan, Recorded on as document number Pending as shown on the Subdivision map
recorded in Maps of the County of Clark, State of Nevada. PROPERTY ADDRESS: 3923 Gogo
Wy #109, Las Vegss, NV 89103, If you have any questions, you should contact an atiomey.
Notwithstanding the fact that your property is in foreclosure, you may offer your property for sale,
provided the sale is concluded prior to the conclusion of the foreclosure. REMEMBER YOU MAY
LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMPT ACTION. NQTICE IS HERERY
GIVEN THAT The Alessi & Koenig is appointed trustee agent under the above referenced Hen,
dated July 7, 2011, executed by Shadow Wood Homeowners' Association, Inc to securs
assessment obligations in favor of said Assogiation, purswant © the terns contained in the
Declaration of Covenants, Conditions, and Restrictions (CC&Rs). A default in the obligation for
which said CC&Rs has occurred in that the payment(s) have not been made of homeowners
assessments due from and all subsequent assessments, late charges, interest, collection and/or

attorney fees and costs.
Dated: August 29, 2011

Naomi Eden, Alessi & Koenig, LLC on behalf of Shadow Wood Homeowners' Agseciation, Inc

o
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Inst #: 201201270002208

Fees: $17.00

NIC Fee: $0.00
01/27/2012 09:32:34 AM
Recelpt #: 1049421
Requestor:

ALESSI & KOENIG LLC (JUNES

When recorded mail to:

Recorded By: SOL Pga: 1

9500 West Flamingo Rd., Suite 205 CLARK COUNTY RECORDER

Las Vegas, NV 89147

Phone: 702-222-4033 . ~ o
APN: 162-18-613-029 TSN 126¢8-3923-109

NOTICE OF TRUSTEE’S SALE

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS
YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE
SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE. YOU MUST ACT BEFORE THE SALE DATE.

~ IF YOU HAVE ANY QUESTIONS, PLEASE CALL Alessi & Koenig at 702-

222-4033. IF YOU NEED ASSISTANCE, PLEASE CALL THE
FORECLOSURE SECTION OF THE OMBUDSMAN’S OFFICE, NEVADA
REAL ESTATE DIVISION, AT 1-877-829-9907 IMMEDIATELY.

NOTICE ISHEREBY GIVEN THAT:

On February 22, 2012, Alessi & Koenig as duly appointed Trusteo pursuant toa certain lien, recorded on July
7, 2011, as insirument number 2436, of the officia} records of Clark County, Nevada, WILL SELL 'I‘HE
BELOW MENTIONED PROPERTY TO THE HIGHEST BIDDER FOR LAWFUL MONEY OF THE
UNITED STATES, OR A CASHIERS CHECK at: 2:00 PM, at 9500 W Fiamingo Suite 203, Las Vegas, NV
89147 {Alessi&Koenig, LLC Office Building).

The street address and other common designation, if any, of the real property desfzr;ibed above Is purported to
be: 3923 Gogo Wy #109, Las Vegas, NV 83103. The owner of the real proporty is purpotted to be: BANK
NEW YORK COMMUNITY

The undersigned Trustee disclaims any Hability for any incorroctness of the street address and other common
designations, if any, shown herein. Seid sale will be made, without covenant or WarTanty, expressed or
implied, regarding title, possession or encumbrances, t0 pay the _temaining principal sum of a note,
homeowner’s assessment or other obligation secured by this lien, with interest and other sum as provided
therein: plus advances, if any, under the terms thereof and interest on such advances, p}us fees, charges,
expenses, of the Trustee and trust created by said lien, ‘I‘ize total amonnt of the unpaid balance of .the
obligation secured by the property to be sold and reasonable estimated costs, expenses and adyar'mes at the time
of the initial publication of the Notice of Sale is $8,539.77. Payment must be in cash, a cashier's check drawn
on z state or national bank, a check drawn by a state bank or federa‘i credit union, or a c}zeck d'rawn by a state
or federal savings and loan association, savings association, or savings bank specified in section 5102 of the
Financial Code and authorized to do business in this state.

Date; January 18, 2012 (

By: Ryan Kerbow, Esq. of Alessi & Koenig LLC on behalf of Shadow Wood Homeowners Association, Inc

NYCB000041
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Branch :FLV,User :CHCR

CLARK,NV

Comment:

)
‘Stdtion 1d :ZM46

Inst # 201203010004775
Fegs: $17.00 N/C Fee: $0.00
RPTT: $58.65 Ex: #

0310112012 04:20:12 PM

Receipt # 1083603

Requestor;

ALESSH & KOENIG LLC {JUNES
Recorded By: MUM Pgs: 2

When recerded matl to and DEBBIE CONWAY

Mail Tax Statements to:

Gogo Way Trust CLARK COUNTY RECORDER
PO Box 36208

Las Vegas, NV 89133

A.PN. No.162-18-613-029 TS 12668-3923-169

TRUSTEE'S DEED UPON SALE

The Grantee (Buyer) herein was: Gogo Way Trust

The Foreclosing Beneficiary herein was: Shadow Wood Homeowners' Association, Inc

The amount of unpaid debt together with costs (Reat Property Transfer Tax Value): §11,018.39
‘The amount paid by the Grantee (Buyer) at the Trustee's Sale: $11,018.39

The Documentary Transfer Tax: $58.65 .

Property address: 3923 Gogo Wy #1409, Las Vegas, NV 89103

Said property is in | ] unincorporated area: City of Las Vegas

Trustor (Former Owner that was foreclosed on): BANK NEW YORK COMMUNITY

Alessi & Koenig, LLC (herein calied Trustee), as the duly appointed Trustce under that certain Notice of
Delinquent Assessment Lien, recorded July 7, 2011 as instrument number 2436, in Clark County, does hercby
grant, without warranty expressed or implied to; Gogo Way Trust (Grantee), afl its right, title and interest in the
property legaily described as: Unit 109, as per map recorded in Book 33, Pages 44 as shown in the Office of the
County Recorder of Clark County Nevada.

TRUSTEE STATES THAT:

This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116 et seq., and that certain
Notice of Delinquent Assessment Lien, described herein. Default ocourred as set forth in a Notice of Default
and Flection to Sell which was recorded in the office of the recorder of said county. All requirements of law
regarding the mailing of copies of notices and the posting and publication of the copies of the Notice of Sale
have been complied with. Said property was sold by said Trustes at public auction on February 22, 2012 atthe
place indicated on the Notice of Trustee's Sale, }

"Robert Koenig, Esq |
Signature of AUTHORIZED AGENT for Shadow Wood Homeowners'
Association, Inc
State of Nevada }
County of Clark }

A .
SUBSCRIBED and SWORN to before me N | ,?0‘9 g’z
&

WITNESS my hand and official seal,
(Seal)

{Signature)

a NOTARY PUBLIG

o STATE OF NEVADA

Wi County of Clark

¥ LANIMAE U, DIAZ
Appt, Mo, 10-2800-1

My Appt. Expires Aug. 24, 2014

Page | of 2

Document: DED TRS 2012.0301.4775

Printed on 3/20/2012 4:05:12 PM
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"
Branch :FLV, User :CHCR o

CLARK,NV

Comment:
STATE OF NEVADA
DECLARATION OF VALUE
i, Assessor Parcel Number{s)
a. 162-16-613-029
b.
c.
d.
2. Type of Property: N
I ]vacantLand b [ Single Fam. Res. FOR RECORDERS OPTIONAL USE ONLY
.|V} Condo/Twnhse 6. . 2-4 Plex Book_ | Page:
1 LApt Bldg f. . Comm'/ind'l Date of Recording:
g] |Agricultoral  h.j ] Mobile Home Notes:
Other | _
3.a. Total Value/Sales Price of Property $ 11,018,309
b. Deed in Lieu of Foreclosure Only (value of property( , o )
¢. Transfer Tax Value: $ 11,018.39 ' N
d. Real Property Transfer Tax Due § 58.65

4. If Exemption Claimed:
a. Transfer Tax Exemption per NRS 375.090, Section___
b. Explain Reason for Exemption:

5. Partial Interest; Percentage being transferred: 100.00 %

The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060

and NRS 375.110, that the information provided is correct to the best of their information and belief,
and can be supported by documentation if called upon to substantiate the information provided herein,
Furthermore, the parties agree that disallowance of any claimed exemption, or other determination of
additional tax due, may result in a penalty of 10% of the tax due plus interest at 1% per month. Pursuant

to NRS 37@?0 er apd Seller shatl be jointly and severally liable for any additional amount owed.

Signature e Capacity: Grantor
. Signature {Capacity:
SELL, TOR) INFORMATIO BUYER (GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)

Print Name: Alassi@Koenig, LLC Print Name: Gogo Way Trust

Address:9500 W Flamingo # 205 _ Address: PO Box 36208

City:Las Vogas City: Las Vegas ‘

State; NV _Zip: 89147 State: NV Zip: 89133
P RSON REGUESTING RECORDING (Required if not seller or buyer)

Print Name: Alessi&Koenlg, LLC - _ Escrow #f N/A Foreclosure

Address: 9500 W Flamingo 4205 _

City: Las Vagas - _ Staeny Zip: 89147

AS A PUBLIC RECORD THIS FORM MAY BE RECORDEDMICROFILMED

, é/t'ation {d :ZM46

Page 2 of 2  Printed on 3/20/2012 4:05:12 PM

Document: DED TRS 2012.0301 4775

NYCB000047
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LTWT
Ryan Kerbow, Esq.
Nevada Bar No. 11403
ALESSI & KOENIG, LLC
9500 W. Flamingo, Suiie 205
Las Vegas, Nevada 89147
Phone: (702) 222-4033
Fax: (702) 222-4043
tyan(@alessikoenig.com
ttorneys for Defendants/Counterclaimants
Shadow Wood Homeowners' Association, Inc.; &
Gogo Way Trust

DISTRICT COURT
CLARK COUNTY, NEVADA

NEW YORK COMMIINITY BANCORP,
INC., | Case No. A-12-660328-C
Dept. No. XV
Plamtift,
Hearing date:
\ Hearing time: |
SHADOW WOOCD HOMEOWNERS DEFENDANTS/
ASSOCIATION, INC.;, GOGO WAY TRUST; | COUNTERCLAIMANTS SHADOW
and DOES 1 through 20, inclusive, ) WOOD HOMEOWNERS?’
ASSOCIATION, INC’S and GOGO
Defendants, WAY TRUST’S LIST OF TRIAL
WITNESSES AND EXHIBITS
AND RELATED CROSS-CLAIMS

COME NOW, Defendants/Counterclaimants SHADOW WOOD HOMEONWERS

ASSOCIATION, INC and GOGO WAY TRUST, by and through their attorneys of record,

I Ryan Kerbow, Bsq. of ALESSI & KOENIG, LLC, and hereby makes the following pretrial

disclosure of witnesses and exhibits, pursuant to NRCP 16.1(a)(3): |
1117

/71
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I. WITNESSES

1. Thomas Bayard, Esq.
c/o Alessi & Koenig, LLC
9500 W. Flamingo Rd. #2035
Las Vegas, NV 89147
(702) 222-4033

M. Bayard is expected to testify regarding his knowledge of the facts and circumstances
surrounding this litigation,

2. Iyad Haddad
c/o Alessi & Koenig, LLC
9500 W Flamingo Rd #2035
Las Vegas, NV 89147
(702) 222-4033

Mr. Haddad is expected to testify regarding his knowledge of the facts and circumstances
surrounding this litigation, including the Gogo Way Trust's purchase of the subject veal propetty.
3. Person Most Knowledgeable
MP Association Management, Iinc,
6029 S Fort Apache Rd #130
Las Vegas, NV 89148
(702) 304-9455
This person is expected to testify regarding his or her knowledge ofthe facts and
circumstances surrounding this litigation; including the assessment account for the subject real
property,
4. Person Most Knowledgeable of New York Community Bancmj}, Inc.
| c/o Grett A. Hubley
PITE DUNCAN, LLP
701 East Bridger Avenue, Suite 700
Las Vegas, NV 89101
(702) 991-4628

This person is expected fo testify regarding his or ber knowledge of the facts and

circumstances suirounding this litigation,

APP000818
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Defendants reserve the right to call any or all Custodians of Records for their respective

organizations to authenticate any exhibits identified herein.

Defendants reserve the right to call any and or all witness identified by the any other

parties pursuant to NRCP 16.1 and NRCP 33. Defendants further reserve the right to call such

other witnesses as may be necessary for purposes of rebuttal, impeachment, or both.

/17

e

H.

:—-(

2 R

IL. DOCUMENTS
Breakdowns.
Various foreclosure documents and proofs of mailing,
Trustee's Deed Upon Sale recorded on May 24, 2011 in the Official Records of
Clark County, Nevada as Ingtrument No. 201105240003017.
Various foreclosure notices and proofs of mailing for the subject real property.
Trustee’s Deed Upon Sale recorded on March 1, 2012 in the Official Records of
Clark County, Nevada as ins{mment No. 201203010004775.
Affidavit of Gregory Brown regarding posting copy of Notice of Trustee’s Sale
on the subject real property.
Certification of Publication in Clark County Legal News.
Cashier's Check, dated February 22, 2012.

Breakdowns of HOA lien emailed to dianna.palmer-hopkins@mynycb.com.

Record Property Information Report for the subject real property.
HOA ledgers for the subject real propetty.
Email communications with Naomi Eden regarding the subject real propetty.

Demonstrative exhibits which include, but not limited to:

APP000819
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Any demonstrative exhibits necessary for proper presentation of the
evidence;

Videa, story board and/or PowerPoint images, specifically related to the
Plaintiffs’ injuries;

PowerPoint production which will inchude images, drawings, diagrams, |
animations, and/or story boatds, of the pafties involved and the location of
the accident;

Diagrams and drawings of the building where the subject accident
occurred; |

Any other demonstrative exhibits, as needed.

N. Any other documents disclosed by Defendants;
All documents diselosed by Plaintiff;
P, Any documents necessary for impeachment or rebuital purposes.

YA
DATED this \KS ‘day of Februaty, 2013,

ALEBSSY & KOENIG, LLC

N L,

Ryan Kerbow, Fsq.

Nevada Bar No. 11403

ATLESSI & KOENIG, LLC

9500 W, Flamingo, Suite #2035

Las Vegas, Novada 89147

Phone: (702) 222-4033

Fax: (702) 222-4043

Attor;zey%far Defendants/Counterclaimants
Shadow Wood Homeowners’ Association, Inc.; &
Gogo Way Trust
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CERTIFICATE OF SLRVICE

I hereby certify that on the \‘3’ day of February, 2013, Icaused service of a true and
cortect copy of the foregoing DEFENDANTS/ C(}UNTERCLAIMAN TS SHADOW

WOOD HOMEOWNERS’ ASSOCIATION, INC’S and GOGO WAY TRUST’S LIST OF

\ Secwet ‘1‘0 .
TRIAL WITNESSES AND ] IXHIBITS to be made by-depositingsame-rtheUnted-Gtates—

Gregg A. Hubley, Esq.

PITE DUNCAN

701 East Bridger Avenue, Suite 700
Las Vegas, NV 89101
702-991-4628 phone

702-685-6342 fax

Attorneys for Plaintiff

New York Community Bancorp, Inc.

An employegfé’f F Alessi & Kocmg

W
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DAVID ALESSI
THOMAS BAYARD *
ROBERT KOBNIGH
RYAN KERBOWS
* Admited to the Californa B

o+ Adniitted fo the Califoenta, Hevoda

aud Golorado Tors 9500 W, Flamingo Road, Suite 100
04 Adtultted tothe Nevada Bas Las Vegas, Nevada 89147
#44¢ Admittedto the Nevadn snd CalifomiaBar Telephone: 702-222-4033

Facsimile: 702-222-4043
www.alessikoenig.com

FACSIMILE COVER LETTER

ADDITIONAL OFVICES IN

ATHLLS, CA
PHONE; 818- 735.9600

RENONY
PHONE: 7156262303
&
DIAMOND BAR CA
PHONE: 209-343-6390

Nevada Lisensed Qualilied Collection

Manager
AMANDA LOWEHR

To! Viralnla Fodal - Ro! 3923 Gogo Wy #109/HO 7112608
Fromy Stephanie Knickerocker Pato: Wadnoesday, May 05, 2010
Fax Mo ' Poges: |1, Including cover
ROk 42668
Dear Virglnla:

Tivis cover will setve as an amended demand on behalf of Shadow Wood for the above referenced eserow; propetty focated at 3923

Gogs Wy #109, Las Vogas, NV, The folal amount due through June, £, 2010 is $5,144.3¢, The breakdown of fees, Intorest and

costs Is as follows:

11/24/2008 Notice of Delinquent Assessment Lien ~- Nevada

$345.00

6/3/2009 Notice of Default $395.00

4/14/2010 Notice of Trustee's Sale $395.00

9/21/2009 Pre-Notice of Trustee's Sale $150.00

4/14/2010 Trustees Fees " $420.00

___ 5/5/2010 Postponement of Trustees Sale $0.00

Total $1,705.00
4, Attorney and/ox Trustees fees: $1,705.00
2. Costs (Notary, Recording, Copies, Mailings, Publication and Posting) $160.00
3. Interest Through June, 1, 2010 $0.00
4. Tifle Research (10-Day Mailings per NRS 116.31163) $240.00
5. Management Company Advanced Audit Fec $75.00
6. Management Document Processing & Transter Fee $0.00
7. Late Pees Through June, 1, 2010 $20.00
8. Dines Throngh May, 4, 2010 $0.00
9. Assessments Through June, 1, 2010 @ $168.81 por month $2,859.34
10, Progress Payments: S $0.00
12. RPIR-GI Report $85.00
Sub-Total: $5,144.34

Less Payments Received: $0.00

Total Amount Due: $5,144.34

Please he advised that Alessl & Koenlg, LLGis a debt collector that Is attempting to collect a debt and any information
A&K-001

obtained will be used for that purpose.
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ADDITIONAL OFFICES TN

DAVID ALESSI*
THOMAS BAYARD* AGOUR AFILLS, CA
PHONE: 318- 7359600
RODBERY KORNIGH ’ _
RYAN KERBOWH SR | e TFs 426232
' 1 PHONIE: 7156262323
KON G s
* Admitied tothe Crliforola B [ 1 ; ; i L f DIAMONB BARCA
A Multh-Furisiictionad Tas Firs PHONE; $09-343-6590
++ Adlted o e Cafoste, Norad A Ml setional Teot Fyvu
and Cofarado liars 9500 W. Flamingo Road, Suite 100 ot isemd Qulliad Colet
Yevada Licenyed Quatiind Coilection
8% Adnitted tothe Novada Dac Las Vegas, Nevada 89147 Manager

Tﬁl@PiI{)l}G: 702-222-4033 AMANDA LOWER
Facsimile: 702-222-4043
www.alessikoenig.com

FACSIMILE COVER LETTER

Please have a check In the amount of $5,144.34 made payable to the Alessi & Koenig, LLC and matled ta the below listed
NEVADA sddress, Upon recelpt of paymenta releaso of Hen will be drafted and recorded. Please contaet our office with any

guustions.

veer Aduitted to the Mevada aud CetiforniaBiar

Pisase bo advised that Alossi & Koenlg, LLG is a debt collector that is attempting to coliect a debt and any information
obtalned will be used for that purpose. ‘ AZKO0
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PAVID ALRSSI*

% Adwiitad 1o ihe Califomla B

¥ pdmiited to e Califonly, Ruvala

and Colorado Dans

s Aduitiod 1o the Nevada and Californls Bar

THOMAS BAYARD * / AU
Pys LA o ’ par
ROBERT KOBNIGH A LAVSNTA
AN KERBOW?#* e Ei‘*s"-?r.;'
RYANKE . A
K O el G

4 Maltit-Tuvisdictional Lawe Firm
9500 W. Flamingo Road, Suite 100
Las Vegas, Nevada 89147
‘Telophone: 702-222-4033
Facsimile; 702.222-4043
www.alessikoonig.com

FACSIMILE COVER LETTER

ABDITIONAL OFPICES IN

AHILLS, CA
PHONE: §18. 7159606

HENONY
PHONE: 7715-626-2303
&
DIAMOND BARCA
FHONE: $09-861-8300 -

3623 Gogo Wy #109/HO #12668

To: Ruth Palralia Re:
From: Staphanie Knickerbocker Dato! Friday, Augtst 27, 2010
Fax Ho,» 17020322240 Pages: {1, including cover

’ RO #:

Doar Rulh Palrella;

.This cover will serve as an amended demand on behalf of Shadow Wood for the above referenced escrow; property located at 3923
Gogo Wy 1109, Las Vegas, NV. The total amount due through Seplenther, 3G, 2010 is $6,284.58, The breakdown of fees, intercst

atd costs 1s as follows:

OOND O WM A

L]

Sub-Total:

11/24/2008 Notice of Delinquent Assessment Lien ~ Nevada $345.00

6/3/2009 Notice of Default $395.00

411412010 Notice of Trustee's Sale $395.00

972112009 Pre-Notice of Trustee's Sale $150.00

4/14/2010 Trustees Fees $420.00

8/25/2810 Postponement of Trostees Sale $150,00

6/2/2010 Monitoring Foreclosure $100.00

Tatal $1,955.00
Attorney and/ox Trustees fees: $1,955.00
Costs (Notary, Recording, Copies, Mailings, Publication and Posting) $160,00
Assessments Through September 30, 2018 $3,384.58
Late Fees Through September 30, 2010 $210.60
Fines Through August 26, 2010 $0.00
Interest Through September 30, 2010 $0,60
RPIR-GI Report $85.00
Title Research (10-Day Mailings per NRS 116.31163) $240,00
Management Company Advanced Andit Feo $75.00
10. Management Docwment Processing & Transfer Fee $175.00
11. Progress Payments: | $0.00
$6,284.58
Less Payments Received: $0.00
$6,284.58

Total Amount Due:

Please be advised that Alessl & Koenlg, 1LC is a debt collector that is attemplingto collect a debt and any information

oblalned will be used for that purpose.

A&K-003
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DAVID ALUSSI ADDITIONAL OFFICES IN
THOMAS BAYARD * AGOUR AHILLS, CA
PHONE: 818- 7359600
ROBERT KORNIGH
AN KERBOW? ¥ G 832323
RYANKER A PHONE: 71562623
KOIE N G g
® Adailttad to the Califointa Ber Y, \ DIAMOND BAR CA
A Muatti-Jurisdiotional Low Flin PHONE: 900-861.3300
5 Adwdtted to Bie Califtonls, Novoda .
and Colorda Dass 9500 W, Flamingo Road, Suite 100
+45 Aduiited tothy Novadaand Califomin Bar Las Vegas, Nevada 89147

Telephone: 702-222-4033
Facsimile: 702-222-4043
wwiw.alessikoenig.com

FACSIMILE COVER LETTER

Please have a check i the amount of $6,284.58 made payablo fo the Alessi & Koonig, LLC and mailed to the below listed
NEVADA address. Upon recelpt of payment & release of lien will bo drafied and recorded, Please contact our office with any

questions.

Please be advised that Alessi & Koanlg, LLC is a dobt collector that Is atternpling to collect a debt and any information
ohtained will be used for that purpose. AZK.004
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DAVID ALUSSH
THOMAS BAVARD ¢
RORERT KOIHIGY!
CHARLES QRISBROORR
* Admitted to tha Califormta Bar

CALIFORNIA OUFICE

28914 Rondside Drive Suite F-4
Agour Bifls, Colifornln 91301
‘Felophanes (818) 715.9600
Pacsinile: (818) 735-0096

ADDITIONAL OFRICES N
A Ctoado s 9500 W, Flamingo Road, Suite 100 NGV
¢ Admitted tothe Wevada Bar Los chass N&Vﬁdﬁ 89147 FHONG: 72'575'” 3
Nevade Licensed Quatified Colleatlon Manager Telephone: 702-222-4033 DIAMOND BAR CA
AMABDA LOWIR Faosimile; 702-222-4043 PHONE: S09-343.63%0
www.alessikoenig.com
Noventber 24, 2008
LIENLETTER
VIA REGULAR AND CERTIINED AL
Virginia Fedol
7180 Pollack Dr

l.as Vegas, NV 89119
Ites Shadow Wood/3923 Gogo Wy #109

Dear Vieginia Pedeh:

Picass fitd the enclosed Notice of Delinguent Assessment {Lien), signed and dated on behalf of Shadow
Waod on November 24, 2008, The total amount dus by Decembex 29, 2008 is $1,390.76. Please nole that the total
amont due may differ from the amount shown on the enclosed fien. Please submit paymont to our Nevada maiting
addross listed below by December 29, 2008. Payment must be {n the form of a eashier’s check or mongy order and
made payable to the Alessi & Koenig,

Please bo advised that Alessi & Koenig, LLC is a debt collector that is attempting to collecta
debt and any information oblained will be used for that purpose. We will assue that the debt roferenced hereln is
valid unless you notlee us that you ate disputing the validity of the debt, or any portion thereof, within thirty (30) days
of receipt of this notice. If you notify Alessi & Koenlg within the thirty-day perlod that the debt, or any portion
thereof, is disputed, we will censs collection of the debt until verification of the debt or n capy of a Judgiment against
yout is obtained und mailed to you by us. Upon your requa™ U.8. Postal Service m |
name and address of the original ereditor, if different fron N CERTIFIED MAILu RECEIPT

Int tho ovent Alesst & Kue:ﬁg, LLC doss nof recell £ {Romastic Mk'mr: a m:mamc Cmrerac» Fmv!e:f)

'y r ’ﬁ . F : " - . . J 5]3 !
the date indicated above, a pre-notice of dofault letter wilf) i RREALNELILLILALLS ourviohsite SLUMARISES SoE)

3

will involve additional fees and costs. Should you fail to { .4 0 FEFI C 1AL Mu S E |
Selt will be recorded in the offics of the Connty Recorderi 7 poottas |8 -
. o ,
Should you contlnue fo fail to relnstate your aceatint, yetf . Cetinod o 1
’ Varyti rcz:;t:; (wﬁ?ﬂ%ﬁ%&% 3
ALRSSI & jo3 e | N
Kristy Diaz, T eg|  VIRGINIA FEDEL N
"1 3180 POLLACK DR :
Bl LAS VEGAS, NV 89119 ——
21 RESHADOWWOOD
N s Totni 3800, Aufust 2036 Son Maverse for Instgtions

A&K-005
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DAVID ALESS? CALAFORNIA OFFICE
THOMAS BAYARD * 28914 Ropdside Drlve Suite F-4
RODERY KORNIG G Agoura Hills, Califomin 91301
CHAREAS GBISINDORP#3 el N };“""‘135“’,?3.‘ (88;88) ;gggggg |
« Admitted fo the Collfomta far A dnln-Jurisdictional Law Firm uegmailc: (818) 733-
ADDITIONAL OFFCBS IN
** Adnalited to the Gallfunla, Nevd: . .
" ond Coloadotes 9500 W, Flamingo Road, Suite 100 AENONY
v++ Adeniifed to the Nevada Bar Las Vepas, Nevada 89147 PHONE 7156264323
Novada Licensed Quatified Collection Mansiger Telephone: 702-222-4033 DIAMOND BAR CA
SMANDA LOWER Facsimile: 702-222-4043 PHONE: 603.833-6530
www.alessikoenig.com v
]
November 24, 2008
LIEN LETTER
Vid REGULAR AND CERTIFIED MAlL,
Vieginia Fedel
3923 Gogo Wy #109

‘Las Vegas, NV 89103
Ro; Shadow Weodf3923 Gogo Wy #1109
Dear Virginig Fedel;

Please find the enclosed Notico of Delinguent Assessment (Lieit), sigued and dated on behalf of Shadow
Wood on November 24,2008, The total amount dus by Decomber 29, 2008 Is $1,390.76. Please noto thyt the total
amount dug may differ from the amount shown on the enclosed lien, Plonso submit payment to our Nevadn mailing

addross Hsted below by December 29,2008, Payment must be in the form of a eashier’s eheck or money order and
made payable to the Alesst & Koenlg,

Please be advised that Alesst & Koenlg, LLC is a debt collcetor that s attempiing to colicel 1
debt and any informution obtained will be used for that purpose. We will assume that the debt referenced hersin is
valid unless you notice us that you are disputing the validity of the debt, or any portion thereof, within thirty (30) days
of recelpt of this notice, If you notify Alessi & Koenig within the thirty-day period that the debt, or any portion
thereof, is disputed, wo will vease collection of the debi until verification of the debt or a copv ent aoal
you is oblatned and matled to you by us. Upon your LA 1) S, Postal Servicem
name and address of the orlginal creditor, if different from ty CERTIFIED MAILw RECEIPT

13 i sy

i d ¢ Alossi & Koonia LLC d ¢ rocel 108 (Donesilo Mol Only; No Insuratice COVeragy provided) -
1 e ovent Alessi oenig, b 0es nof receivel F dotivory Information vinll utr wabsita bl vovuiaps. toth:: &
the date Indicated above, a pre-notice of defuult letter will bg ™ _ Qy F ] C i A L us E :
will invelve additional fees and costs. Should you fall to ol g{ : : = ‘
Self will be recorded in the office of the County Recordet. T).0 Ponaps | 3
Shouid you continue to fail to reinstate your account, you col i Corthod Fes
. ¢ F
Very tealy 5 taneb b A
|2 opsetenins
ALESST & KOy - I~
Kristy Diaz, Trost) 95 | VIRGINIAFEDE,
m 3923 GOGD WY 108
2| LAS VEGAS, NV 89103
{r~ RESHADOWWOOD
R s Foun a2t Aupist el

A&K-006
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[ ReeL/Cnf armed Copy

RWMI‘»;L SERVICES

JUIES 1€

I3/ 200 13:05:08 12008028781
Booklnste: 2008120800300
Lien page Count:
Foas; $14.00  HIC Fes $0.00

When recordod ymlum fo:

)
J
ALESSI & KOENIG, LLC j |
9500 W, Flaminge Rd., Suite 100 ) Bebbie Conay "
Las Vegas, Nevads 89147 ) \ Clark c_euniy Resor
Phones (702) 222-4033 3
APN, 162-18-613-025 o Trustee Snlo # 12668-3923-109
NOTICE OF DELINQUENT ASSESSMENT (LIEN) -

b accordance with Novada Revised Sfafutes and the Assocletlon's Declaration of Covenants, Condittons and
Restrietions (CC&Rs) of the offietal records of Clark County, Nevadn, Shindow Weod HOA has & Hen on the
fallowing legally described property,

The property against which the Hen Is Imposed is commonly referred to ns 3923 Gogo Wy #109 , Las Vopas,
NV 89103 end moro particutnrly legally deseribed as: Unit 109 Book 33 Pago 44 In the County of Clarxk,

The ewner{s) of record as refleoted on the public record as of today’s date s (are); Yirginis Fedel

The mailing address(es) Is: 7180 Pollaclk Dr, Las Vegas, NV 89119

The total amoinit due through foday’s date 1s: $1,237,30, OF this total amaunt $420.00 represent Collection
andfor Attorney fees and $50.00 represent collection costs, late fess, setvice charges and Interest.  Note:

Addigional monies shall nccrue under thls olafm at the rate of ihe clahmant’s regular montbly or speoinl assessments,
plus perniissible Jata charges, costs of eoflection and Interes, necrulng subsequent to the dats of this notice,

Alotst & Koenig, LLC on behalf of Shadow Wood

State of Nevada
County of Clark
SUBSCRIBED and SWORN before me Novernber 24, 2008
(Seal) ' ' {Signature)
N okl .
NOTARY PUBYIC

A&K-007
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When recorded mail to:

y ég@es LEGY, SERVICES

THE ALESSY & KORNIG, 1. ) OUBIZN9 1:52:07 Yo0a00032311
9500 WestFlamingoRd., s:mfg; ) iBﬂ&i’Hnsir: 28000130- 6003019
%as Vegas, Novada 89147 )) 'Baf,w“ Pags Gaun.: |

. . Phong; 022224033 ) foos: $10.60 NI Fe: $0.00
WWW.ALESSIKOBNIG.COM ; - l
L ' ‘ ) chhie Conuay
APN16218613.029 T “3:;1,,;,&65”“3"‘ County Recarer

N h h y N .
OTICE OF DEFAULT AND ELECTION 10 SELL UNDER HOMEOWNERS ASSOCIATION LIEN

WARNING! IF YOU FAIL TO PAY THE Anc :
' YOl AMOUNT SPECIFIED IN T
- NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF Trm ﬁ%ﬁ ggﬁ

-

giﬁigigf B’S;’;u ;r‘:ay have the fogal right to bring your acoount In good standing by paylng all of your
i payments pliss permitted vosts and exponses within the time pemitted by law for reinstatensont
o ¥ dli‘ necount, The sale may sot be set wntil ninefy days from the date this notlee of default is recorded,

e date ef'rccordaﬁon appears on this notiee, The smount dus is $2,135.76 as of 171372009 and will
Incronse until your sccount becomes entrent, To arrange for payment to stop the foreclosure, ot if your
propedy Is in foreclostire for any ofler yeason, contact: Shadow Woud, cfo Alessi & Koenig, LLC, 9500
West Fifaningo Road, Sulte 100, Las Vogas, NV 80147, . - ‘ .

THIS NOTICE pursuant to that cettaln Assessment Lien, recorded on December 3, 2008 as document
nunbor 03006, of Officlal Records in the County of Clards, State of Nevada.
Owner(s): Virglnia Fedel .

OF Uit 109, as per map tecorded fn Book 33, Pages 44, as shown on .‘ihe'Condominiunf Plan, Recorded:
on as document number Pending as shown on the Subdivision map r;ecarded in Maps*of tlie-County of
Clayk, State of Nevadla, . . y :

PROPERTY ADDRESS: 3923 Gogo Wy #109, Las Vegas, NV 891031

I£you have-any -questionsy your should comiaet an attorney ov the Adsoslntion that Yoalitalns e TIgHT 6

assossmont upon your property, Notwithstanding the faot that your pr:()péﬂy is in foreclosure, you may
offer your property for salo, provided the sale is concluded prior to the conclusion of the forectosure,
REMEMBER YOU MAY LOSE LEGAL RIGHTS I¥ YOU DO NOT TAKE PROMPT ACTION,

NOTICE IS HEREBY GIVEN THAT The Alessi & Koenig is appointed truates ngent ynder the above
reforenced Hen, dated December 3, 2008, execnted by Shadow Wood {0 Secure ﬁ:sses_sment ghlipations in
favor of sald Association, pursuant to the fenns contained [n the Declgraiion of Covenanis, Cfgndiﬁons,
and Rostrictions. A breach of, and default in, the obligation for which ssid Covenunts, Conditions, and
Restrictions ns sceurlty has occurred in that the pasyment(s) have not been mude of Itaxneawzxgrs
agsessments due from and all subsequent homeownor's assessments, monthly or otherwise, loss oredits

and offsets, plus Iate charges, Interest, Association’s feos and costs, teustes’s fees and costs, ﬂf"‘!.‘

attorney’s feos and costs,

o rew - 3

Dated; Ay 13,3009 - ' Vo,
Stephafife Kafckerbocker, Alessi & Koenig, LLC on behalf of Shadew W{t{od.
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701 East Bridger Avenue, Suite 700 (m“ t kﬂ\.««w—-
Las Vegas, Nevada §9101
Telephone: (702) 991-4628 CLERK OF THE COURT

Facsimile; (702) 685-6342
E-mail: Ghubley@piteduncan.com

Attorneys for Plaintiff/Counterdefendant NEW YORK COMMUNITY BANK

DISTRICT COURT
CLARK COUNTY, NEVADA
NEW YORK COMMUNITY BANK, Case No.: A-12-660328-C
Dept. No.: XV
Plaintiff,
REPLY TO DEFENDANTS’
V. OPPOSITION TO PLAINTIFF’S
MOTION FOR SUMMARY
SHADOW WOOD HOMEOWNERS’ JUDGMENT
ASSOCIATION, INC.; GOGO WAY TRUST;
and DOES 1 through 20, inclusive, Date of Hearing: March 13, 2013
Time of Hearing: 9:00 a.m.
Defendants.
GOGO WAY TRUST,
Counterclaimant,
V.
NEW YORK COMMUNITY BANCORP,
INC.; DOE Individuals I through X; and ROE
Corporations XI through XX,
Counterdefendants.

REPLY TO DEFENDANTS’ OPPOSITION TO PLAINTIFE’S MOTION FOR
SUMMARY JUDGMENT

COMES NOW Plaintiff, NEW YORK COMMUNITY BANK, (“NYCB”), by and through
its counsel of record, PITE DUNCAN, LLP, and respectfully submits the following Reply in Support
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of its Motion for Summary Judgment against Defendants/Counterclaimants (collectively,
“Defendants”), SHADOW WOOD HOMEOWNERS’ ASSOCIATION (“Shadow Wood”), and
GOGO WAY TRUST (*Gogo Way”).

This Reply is made and based upon the following Memorandum of Points and Authorities,
the Motion for Summary Judgment filed by NYCB on February 8, 2013, and the Supplemental
Memorandum in Support of Plaintiff’s Motion for Summary Judgment filed by NYCB on March 1,
2013, the pleadings and papers on file herein, the arguments of counsel at hearing, and upon such
other papers, arguments, evidence and other matters as the Court may consider.

DATED this 7" day of March, 2013.

PITE DUNGAN,

Attorneys for Plamtiff/Counterdefendant NEW
YORK COMMUNITY BANK

POINTS AND AUTHORITIES

I. INTRODUCTION

Defendants’ Opposition to NYCB’s pending Motion for Summary Judgment ignores the
fundamental law and questions, and is premised upon a shaky foundation, Defendants claim that
NYCB’s Motion and the supporting Affidavit contains “a large amount of false information[,]” but
the very documents that Defendants use to support their position are internally inconsistent. Put
simply, the Defendants claim that they responded to NYCB’s two requests for payoff information,
but the documents Defendants produce to support this proposition show that the Defendants sent the

payoff information to counsel’s own staff, not NYCB. Defendants completely ignore the fact that

Shadow Wood was only allowed to foreclose for the nine months of regular assessments preceding
the Notice of Delinquent Assessment (dated June 29, 2011) and that NYCB paid far more than
Shadow Wood was entitled use as the basis for a foreclosure proceeding under NRS 116.3116(2).
Defendants still seem to contend that they were allowed to seek/collect thousands of dollars in fees,

late assessments, costs of collection, penalties, etc., even though the statute does not provide for this
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and the Advisory Opinion of the Real Estate Division specifically prohibits the addition of any fees,
late assessments, collection costs, or penalties in the super-priority portion of the HOA lien.

Finally, the Defendants proffer an argument that effectively asserts that the HOA sale was
valid because the HOA sale was valid, contending that under NRS 116.31164 the HOA is entitled
to a conclusive presumption that the sale was valid. However, Defendants fail to correctly cite or
interpret the statute, so this argument fails at its premise. In like manner, Defendants cite to Nevada
common law to argue that the inadequacy of price at a foreclosure sale is insufficient alone to justify
setting aside the sale, but they incompletely ignore the history of improprieties, the rejection of more
than Shadow Wood was entitled to legally, and the bait and switch game that they played with
NYCB to obtain more than they were legally entitled to use as the basis for a foreclosure. Frankly,
it is ridiculous that Defendants would blindly argue on these facts that NYCB has failed to show
fraud, unfairness or oppression.’

More disturbingly, as the undersigned advised at the pre-trial conference, there are clear
conflicts of interest that require the disqualification of counsel for Defendants. The undersigned has
asked counsel for Defendants (Alessi & Koenig) to withdraw and/or substitute another law office
under the circumstances, but counsel for Defendants is apparently unwilling to do so. While this will
be handled by a separate Motion to Disqualify, it cannot be emphasized enough at this point that
there is a very real problem in defense counsel’s continued representation. Put succinctly, defense
counsel is representing the seller (Shadow Wood) and the buyer (Gogo Way) at this HOA
foreclosure sale. Completing the triumvirate of conflict, defense counsel acted as the foreclosure
trustee in this HOA foreclosure sale, and communicated with NYCB representatives directly before
the foreclosure sale. It could not be clearer that the seller and buyer have adverse positions. Indeed,
the seller and buyer likely have adverse positions with respect to their own counsel. If NYCB

prevails in setting aside the sale, Gogo Way may have legal claims against both Shadow Wood and

Indeed, Defendants concede having made an error in relaying the payoff information in their
Opposition, attempting to explain that there was only one “variance” that occurred because counsel
for Defendants included the “...entire amount of delinquent assessments rather than eliminate a
portion of the past due assessments under Nevada’s ‘super priority’ statute.” See, Defendant’s
Opposition, p. 10, 1. 9-13.
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Alessi & Koenig (as trustee) for improprieties in handling the foreclosure that led to damages to
Gogo Way. Moreover, under this circumstance, Shadow Wood may potentially have legal claims
against Alessi & Koenig (as trustee). As the Motion to Disqualify will lay out, defense counsel’s
ongoing representation effectively prevents NYCB from conducting discovery needed to ascertain
how the Defendants communicated with one another about the outstanding fees and the events at sale
since defense counsel represents both parties and will be able to assert the attorney client privilege.

II. NYCB’S RESPONSE TO THE DEFENDANTS’ “FACTS” AS ASSERTED IN THE
AFFIDAVIT IN SUPPORT OF THEIR OPPOSITION

[lustrating the depth of the conflict issues referenced above, an employee of defense counsel,
Naomi Eden, executed the Affidavit in support of the Defendants’ Opposition. No Affidavit has
been submitted by anyone from Shadow Wood or Gogo Way, but Defendants rely upon the Affidavit
of their counsel’s employee. Ms. Eden essentially relates, in conclusory fashion, that Alessi &
Koenig did everything lawfully in scheduling and holding this HOA foreclosure sale, and that there
“...was no collusion or any other impropriety involved between Alessi & Koenig, the Association,
the buyer or any other parties.” See, Affidavit of Naomi Eden, p. 5, 1. 3-5. Ms. Eden also states that
the Affidavit of Sarah Artino (REO/Short Sale Manager for NYCB who submitted an Affidavit in
support of NYCB’s Motion for Summary Judgment) “...contains false information.” Id., at p. 4, 11.
4-5. Ms. Eden attached documents to her Affidavit that allegedly support her statements that Alessi
& Koenig responded to all of NYCB’s payoff statement requests. Id., at p. 4, 11. 5-7. However, the
documents provided by Ms. Eden and attached to her Affidavit illustrate that Ms. Eden’s
representations are the ones that are false.

Specifically, Ms. Eden alleges that she sent an e-mail to Dianna Palmer-Hopkins (NYCB’s
representative who was communicating with defense counsel and attempting to pay off the HOA
super priority lien before the HOA foreclosure sale) on December 5, 2011, which indicated the
following:

“Hi Diana,

[ setn [sic] youa demand on 11-15 that expires 12-15. T have attached a copy. If you

need an updated demand, please let me know.
Thank you” See, Exhibit “7,” attached to Ms. Eden’s Affidavit, at p. 5.
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Unfortunately, as the e-mail produced by Ms. Eden itself indicates, this correspondence was sent to
Ana Calabrese, the receptionist at Alessi & Koenig, and not to Dianna Palmer-Hopkins at NYCB.’
Id.

Moreover, Ms. Eden claims in her Affidavit that she ...sent a fax to Dianna Palmer-Hopkins
on December 15, 2011 that contained a copy of a breakdown of the Association’s lien and a
statement of the delinquent assessment history.” Id., at p. 4, 1l. 7-10. Unfortunately, in the
“supporting documents” Ms. Eden attached to her Affidavit, she has provided only a “Facsimile
Cover Letter,” but no facsimile confirmation to illustrate that this was actually sent to NYCB. See,
Exhibit “7,” to Naomi Eden’s Affidavit, pp. 1-2. It is also noteworthy that the “Account History
Report” that Ms. Eden alleges she did send to NYCB contains a different balance than the amount
referenced on her “Facsimile Cover Letter.” Id., at pp. 1-4 of Exhibit “7,” to Naomi Eden’s
Affidavit. Specifically, the “Account History Report” references a “Report Balance” as 0f12/31/211
in the amount of $5,909.11, but the “Facsimile Cover Letter” demands payment of $7,314.77. 1d.

In addition to these obvious mistakes, Ms. Eden goes on to admit that she made an error in
the Notice of Lien. Specifically, she relates that the amount on the Notice of Lien “...overstates the
amount as a result of one simple mistake.” Id., at p. 3, 11. 21-22. She concedes that the “...the
calculation [she] did for the assessment lien shown on the Notice of Delinquent Assessment included
the full amount of past due assessments.” Id., at p. 3, 11. 24-26.

As outlined in detail in the Motion for Summary Judgment filed by NYCB, the figures
referenced by Ms. Eden differ drastically from the figures provided by MP Association

Management, which is the management company hired by Shadow Wood which was responsible for
handling all of the financials and the assessments for Shadow Wood. Indeed, these entities could
not even keep the amount of the regular monthly assessment straight. Although the balance ledger
provided by MP Association Management indicated that the monthly regular assessment was

$168.81, Gerald Marks (President of MP Association Management) testified that the regular monthly

The e-mail produced by Ms. Eden and attached to her Affidavit indicates that it was “From:”
Naomi Eden, and sent “To:” Ana Calabrese, even though it is addressed to Diana [sic], which
apparently is supposed to be Dianna Palmer-Hopkins.
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assessment was $164.47, and he confirmed this in writing to Ticor Title prior to the HOA foreclosure
sale. See, Exhibit “2,” for true copies of Mr. Marks’ deposition testimony (p. 37, 11 8-10), and
Exhibit “3,” for a true copy of the document Mr. Marks signed (dated December 28, 2011),in which

he represented that the regular monthly assessment was $164.47. Mr. Marks also testified that the

subject property had not been referred to collection, that there were no special assessments due, that

the delinquency on the subject property amounted to $328.94 as of December 28,2011, that no lien

had been recorded on_the subject property, and that the information supplied by Mr. Marks

constituted a “demand” for payment of the HOA assessments. See, Exhibit “2,” at p. 38, 11. 4-7, p.
39, 11.29-24, p. 40, 11. 15-22, p. 41,11. 3-8, p. 42, 11. 5-16. Indeed, Mr. Marks denied that NYCB sent
the payment of $6,783.16 to MP Association Management (1d., at pp. 68-69), but Naomi Eden
testifies in her Affidavit that NYCB “...tendered an amount of $6,445.54, which was received by
the “management company.” See, Affidavit of Naomi Eden, p. 4,11.23-25, and Exhibit “8,” attached
to Naomi Eden’s Affidavit, p. 1. It is unknown why this is inconsistent with the figures on the
balance ledger ($168.81) prepared and maintained by Defendants, or why Shadow Wood’s
“management company” had no idea of the existence of the lien, the fact that the property had been
referred to Alessi & Koenig for collections, or that the delinquent amount was $328.94, as opposed
to the $9,017.39 figure claimed by Shadow Wood and its other agents. When trying to explain the
discrepancies, Mr. Marks put it best:

“__ I really don’t. Idon’t know.” See, Exhibit “2,” at p. 73, 11. 2-24.

Finally, it has to be noted that MP Association Management failed or refused to provide the
document attached hereto as Exhibit “3,” in response to a lawful subpoena duces tecum from the
office of the undersigned. See, Certification of Counsel, attached. The document attached as
Exhibit “3,” was provided by NYCB and attached to NYCB’s disclosures, and it was thereafter
obtained by subpoena to Ticor Title. Id. Itis unknown why MP Association Management did not

produce this document in response to the subpoena, although it is clear that the information

This is yet another mistake (this one contained in sworn testimony), as NYCB paid $6,783.16 to
satisfy the claimed HOA lien, which Ms. Eden admitted in the e-mail attached to her Affidavit.
(See, Affidavit of Naomi Eden, Exhibit “8,” p. 1.)
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contained within this document is incredibly inconsistent with the Defendants’ theory of the case.
Mr. Marks could not answer whether MP Association Management produced this document in
response to the subpoena, just stating that “...we would give you anything that we had in the file that
was relevant to that.” See, Exhibit “2,” p. 44, 11, 2-11. Again, however, this rather significant
document was missing from its production, causing NYCB’s counsel to wonder whether this was
intentional withholding of a document in response to a subpoena because the document was not
helpful to the Defendants’ case.’

Inanutshell, NYCB’s every effort to pay the super-priority portion of Shadow Wood’s HOA
lien was frustrated by gross negligence at best, or intentional fraud, oppression and misconduct at
worst. The figures provided by Shadow Wood and its counsel/foreclosure trustee were consistently
inconsistent, and seemed to change without explanation by the day. Some of the figures may have
been sent to NYCB, and others appear to have been sent from defense counsel to defense counsel’s
employees instead of NYCB. As NYCB argued in the Motion for Summary Judgment, this debacle
had every appearance of a shell game and it was used to prop up an unlawful HOA foreclosure sale.

III. LEGAL ARGUMENT

A. DEFENDANTS’ OPPOSITION CONCEDES THAT SHADOW WOOD AND ITS
COUNSEL/FORECLOSURE TRUSTEE SOUGHT AMOUNTS THAT ARE NOT
PERMITTED AS A PORTION OF NEVADA’S SUPER-PRIORITY LIEN, AND
REJECTED PAYMENT THAT WOULD SATISFY THE SUPER-PRIORITY LIEN,
REQUIRING AN AWARD OF SUMMARY JUDGMENT TO NYCB AND AN
ORDER SETTING ASIDE THE HOA FORECLOSURE SALE.

The Defendants’ Opposition proves the Plaintiff’s case for Declaratory Relief. Defendants
apparently continue to maintain that Shadow Wood’s super-priority lien can encompass fees and

costs of collection, which is clearly inconsistent with Nevada law. As the Defendants’ Opposition

concedes (1) that Shadow Wood sought fees and costs in addition to the nine months of regular

monthly assessments preceding the Notice ot Delinquent Assessment, and (2) that Shadow Wood

(through its agent/counsel/foreclosure trustee) rejected an amount in excess of the nine months of

In addition to the Certification of Counsel, attached, NYCB’s counsel will have the complete
response provided by MP Association Management to NYCB’s subpoena to demonstrate to the
Court and Defendants’ counsel that this document was not provided.
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regular monthly assessments, NYCB is entitled to summary judgment and the HOA foreclosure sale
must be set aside.

For some reason, Defendants continue to ignore the actual language of the statute under
which they assert Shadow Wood’s right to foreclose to collect its super-priority lien. The language
of the statute very clearly limits the super-priority lien to the nine months of regular monthly
assessments preceding the Notice of Delinquency, and, if there is any legitimate dispute about the
clarity of this statute (which is disputed), legislative history supports this interpretation.” Moreover,
the State of Nevada Department of Business and Industry, Real Estate Division, further supports this
interpretation. Finally, as the Court suggested at the pretrial conference, the Court itself has adopted
this interpretation of the statute,

Notwithstanding Nevada law, Defendants finally admit that their alleged super-priority lien
is based upon something other than the nine months of regular monthly assessments. The
Defendants state that NYCB “...chose to pay the amount shown on the assessment account history
[which was $6,719.58], not the breakdown prepared by A&K (Alessi & Koenig).” See, Defendants’
Opposition, at p. 2, 1. 24-26. The Defendants go on to argue that the amount on the “assessment

account history” was incorrect because “...it did not take into account the Association’s lien for

collection fees and costs or the elimination of a portion of the past due assessments under the “super
priority” statute.” See, Defendants® Opposition, at p. 3, 1. 1-2 (Emphasis Supplied).
As detailed in NYCB’s Motion for Summary Judgment and Supplemental Brief, NRS

116.3116(2) allows an HOA lien to have priority over a prior recorded security interest only o the

extent of two (2) well-defined situations. First, the HOA lien has priority with respect to “...any

charges incurred by the association” for nuisance abatement costs (under NRS 116.310312). Second,
the statute permits the HOA lien to take priority:

“...to the extent of the assessments for common expenses based on the periodic
budget adopted by the association .... which would have become due in the absence

Assemblywoman Ellen Spiegel made this clear when she stated on March 6, 2009:
“Assessments covered under A.B. 204 are the regular monthly or quarterly dues for their home.
I carefully put this bill together to make sure it did not include any assessments for penalties,
fines or late fees. The bill covers the basic monies the association uses to build its regular
budgets.” See, Minutes of the Meeting of the Assembly Committee on Judiciary, Seventy-fifth
Session, May 8, 2009, at 27 (Emphasis Supplied).
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of acceleration during the 9 months immediately preceding institution of an action

to enforce the lien[.]” NRS 116.3116(2).

Respectfully, this language could not be clearer. The HOA’s rights to foreclose and take priority
over a senior interest is far from unlimited, Indeed, the same chapter of the same statute specifically
provides that an HOA cannot foreclose on a lien by sale based upon a “..fine or penalty for a
violation of the governing documents of the association unless:

(a) The violation poses an imminent threat of causing a substantial adverse effect

on the health, safety or welfare of the units’ owners or residents of the common

interest community; or

(b) The penalty is imposed for failure to adhere to a schedule required pursuant to

NRS 116.310305 [which deals with construction penalties for failure to complete an

improvement].” NRS 116.31162(4) (Emphasis Supplied).

The Defendants have made no allegation that the HOA lien was based upon some imminent threat
of an adverse effect on the health, safety or welfare of the units owners. Instead, the Defendants
claim that the amount they rejected, and the basis for their HOA foreclosure sale, was largely the
« Association’s lien for collection fees and costs[.]” See, Defendant’s Opposition, at p. 3, 1. 1-2.

This precise dispute (i.e., the limits of the HOA’s super-priority lien) has been the subject
of debate and lawsuits over the last year, prompting the State of Nevada Department of Business and
Industry, Real Estate Division, (hereinafter, “Division”) to prepare and publish an Advisory Opinion
only two (2) months ago, explaining the parameters of the HOA’s super-priority rights.

On December 12,2012, the Division formally adopted the exact same position that this Court
identified at the pretrial conference. Specifically, the Division has stated that the “super-priority”
HOA lien “...consists of unpaid assessments based on the association’s budgetand NRS 116.310312
charges (i.e., nuisance abatement charges) [and] nothing more.” See, Exhibit “1,” for a true copy
of the Division’s Advisory Opinion, at p. 2. Moreover, this amount “...may not exceed 9 months of
assessments as reflected in the association’s budget, and it may not include penalties, fees, late
charges, fines or interest.” Id. The Division found that the 9 month time line begins with the
mailing of the notice of delinquent assessment, and found, “At that point, the immediately preceding

9 months of assessments based on the association’s budget determine the amount of the super

priority lien.” Id., at p. 18.
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The Division made it plain that other costs, fees and fines did not permissibly make up the
super priority portion of the HOA’s lien, and could not be used to take the property to foreclosure
sale. “[T]he plain language of NRS 116.3116(1) does not incorporate costs of collecting into the
association’s lien.” Id., at p. 5. “Assessments can be foreclosed pursuant to NRS 116.31162, but

liens for fines and penalties may not be foreclosed unless they satisfy the requirements of NRS

116.31162(4) [cited on p. 7, above].” Id., at p. 3 (Emphasis Supplied). “[W]hile the association’s
lien may include any penalties, fees, charges, late charges, fines and interest charged pursuant to
NRS 116.3102(1)(j) to (n), inclusive, the total amount of the super priority lien attributed to the
assessments is no more than 9 monsts of the monthly assessment reflected in the association’s
budget.” Id., at p. 12 (Emphasis in original). “It is also unreasonable to expect that fines (which
cannot be foreclosed generally) survive a foreclosure of the first security interest.” Id., at p. 13.
Nonetheless, as outlined in the Supplemental Briefing to NYCB’s Motion for Summary Judgment,
the Defendants apparently take the position that the fines, late fees, penalties, costs of collection, etc. ,.
that accrued prior to NYCB’s foreclosure not only survived that foreclosure, but must be paid by
NYCB to avoid the HOA’s later foreclosure. This interpretation is simply not supported by Nevada
law.

The Division took a particularly specific and dispositive position in this regard, and, while
the Advisory Opinion is admittedly not precedential, the Nevada Supreme Court has expressly
recognized the Division’s power to interpret and administer Nevada law relative to the rights of an

HOA to foreclose. In Dep’t. of Bus. & Indus. v. Nev. Ass’n Servs.. Inc, 128 Nev. Adv. Op. 34, at

*4 (2012), the Nevada Supreme Court held that the Division is “...responsible for regulating and
administering [NRS Chapter 116].” The Nevada Supreme Court went on to hold that under Chapter
116, «...[t]he Division shall provide by regulation for the filing and prompt disposition of petitions
for declaratory orders and advisory opinions as to the applicability or interpretation of: (a) [a]ny
provision of [NRS 116] or chapter 1 16A or 116B of NRS.” Id. (Emphasis Supplied). See also, NRS
116.623(1)(a). Even more significantly, the Nevada Supreme Court held that:

“...the responsibility for determining which fees may be charged, the maximum

amount of such fees, and whether they maintain a priority, rests with the Real
Estate Division and the CCICCH.” 1d., at *4. (Emphasis Supplied).
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In light of Nevada statute, the Division’s Advisory Opinion, and Supreme Court case law
regarding the power of the Division to interpret the statute relating to the HOA’s super-priority lien,
Shadow Wood may have been able to foreclose based upon 9 months of the regular monthly
assessments that preceded the Notice of Delinquent Assessment Lien, which was recorded on July
7,2011. Asnoted in NYCB’s Supplemental Briefing, the amount that Shadow Wood could have
used to support a foreclosure under chapter 116 was $1,519.29 (9 months of assessments at $168.81
per month).

Nonetheless, Shadow Wood and/or its agent/counsel/foreclosure trustee rejected NYCB’s
payment of $6,783.16, which was admittedly received by Shadow Wood’s agent before the HOA
foreclosure sale. Asthe Defendants have conclusively admitted that Shadow Wood was attempting

to collect the Association’s lien for collection fees and costs, which is not allowed under Nevada

law, and used this as the basis to reject the payment made by NYCB and proceed with a foreclosure,
they have implicitly admitted that they foreclosed in violation of Nevada law. Consequently, there
is no genuine dispute as to material facts, and NYCB is entitled to judgment as a matter of law,
which includes setting aside the HOA foreclosure sale to Gogo Way, which never should have

occurred.

B. THE FACTS AND ADMISSIONS FROM DEFENDANTS/THEIR COUNSEL
ILLUSTRATE THAT THE HOA SALE WAS ACCOMPLISHED THROUGH
UNFAIRNESS AND OPPRESSION AT LEAST.

At this point, this issue has been thoroughly briefed. Without belaboring this issue any more,
the undersigned respectfully submits that the Defendants” Opposition also demonstrates that the
HOA sale to Gogo Way was initiated and held unfairly and oppressively. Again, the Defendants
now finally concede that there were errors made by them or their agents (in recorded documents, no
less) in identifying the super-priority payoff figures. Moreover, the very documents pfesented by
Defendants in their Opposition demonstrate that they did not send the payoff information to NYCB,
as they have previously maintained (instead, they sent the payoff information to themselves).
Finally, the Defendants have conclusively admitted that they held this HOA sale based, at least in

part, upon their purported right to collect penalties, fees, collection costs, late charges, and interest,

when Nevada law specifically prohibits an HOA from using these as the basis for a foreclosure sale.
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Blacks Law Dictionary defines “oppression,” in part as, “The act or an instance of unjustly
exercising authority or power.” Black’s Law Dictionary (9™ ed. 2009). This definition could not be
more apropos. Shadow Wood essentially attempted to extort more money from NYCB than it was
legally entitled to use as the basis for a foreclosure sale. Even worse, Shadow Wood received nearly
five times (5X) the amount it was permitted to use as a super-priority lien to force a sale (even
though a great deal of this amount had been wiped out by NYCB’s prior foreclosure sale), but still
exercised its ‘authority or power’ to proceed to the foreclosure sale. Providing vastly different
payoff figures (and, in some cases, admittedly failing to provide those figures), rejecting payment
of an amount in excess of the permitted lien, and proceeding to a foreclosure sale for issues that an
HOA is statutorily prevented from using as the basis of a foreclosure undoubtedly qualifies as unfair
and oppressive.

Compounding these examples of oppression and unfairness, Shadow Wood had a history of
permitting owners to make partial payment plans to avoid foreclosure, accepting far less than NYCB
paid as a partial payment. Mr. Marks testified that the HOA’s board of directors “...allow the trustee
company to make payment arrangements and take partial payments.” See, Exhibit “2,” p. 66, 11. 15-
17. He further agreed that this is “...a relatively common occurrence.” Id., at 11. 18-20. The prior
owner (Ms. Fedel) had been in delinquency on her HOA dues from Jul, 2008, to July, 2009, but the
HOA accepted payments of $500.00, $250.00, and $500.00 in February, 2009, April, 2009, and July,
2009, respectively, as partial payments instead of foreclosing. Id., pp. 66-68,1. 17. To the contrary,
however, Shadow Wood and/or its trustee/agents rejected NYCB’s payment of $6,783.16 (more than

five times (5X) Ms. Fedel’s combined payments) and proceeded to foreclosure.

NYCB’s counsel has identified the statute and UCIO A provision that requires an HOA to use
good faith in its pursuit of foreclosure proceedings based upon an HOA lien. It has further identified
sections of the UCIOA that require HOA to hold a sale in a commercially reasonable manner by
using “honesty in fact” and “reasonable standards of fair dealing.” Providing markedly different
payoff amounts that the HOA is not legally allowed to use as the basis for a foreclosure proceeding
does not constitute honesty in fact or reasonable standards of fair dealing. Counsel has further cited

case law from other states (this matter has apparently not been resolved by the Nevada Supreme
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Court) that interprets the UCIOA as requiring the HOA to attempt to sell the property for the best
price available and to remit any excess to the former owner or secured interest holder. The
Defendants have chosen not to even respond to these citations in an attempt to distinguish or
differentiate them.

Frankly, it is nothing short of desperation to argue on this record that the HOA sale was
performed fairly and lawfully. The HOA and/or its agents violated clear Nevada law and treated
NYCB unfairly and differently than they treated the former owner, Ms. Fedel. Summary Judgment
to NYCB must be granted and this sale must be set aside.

C. DEFENDANTS MISREPRESENT OR FAIL TO UNDERSTAND THE LIMITS OF
THE CONCLUSIVE PRESUMPTION, WHICH, BY THEIR DEFINITION, WOULD
APPROVE A FORECLOSURE SALE EVEN IF IT HAD BEEN
COMPLETED/CONDUCTED IN A RACIALLY DISCRIMINATORY MANNER.
Under the Defendants’ interpretation of NRS 116.3166, once a Trustee’s Deed Upon Sale

(“TDUS”) is prepared, a foreclosure sale can never be challenged regardless of the circumstances

that led to sale due to an alleged “...conclusive presumption that Defendants satisfied all foreclosure

requirements.” See, Defendants’ Opposition, p. 8, 11. 24-26. This broad-based interpretation is

inaccurate, misleading, and inconsistent with the actual language used in the statute. NRS

116.31166 provides in full:

116.31166. Foreclosure of liens: Effect of recitals in deed; purchaser not
responsible for proper application of purchase moneys; title vested in purchaser
without equity or right of redemption.

1. The recitals in a deed made pursuant to NRS 116.31164 of:

(a) Default, the mailing of the notice of delinquent assessment, and the recording of
the notice of default and election to sell;

(b) The elapsing of the 90 days; and

(c) The giving of notice of sale,

are conclusive proof of the matters recited.

2. Such a deed containing these recitals is conclusive against the unit’s former
owner, his or her heirs and assigns, and all other persons. The receipt for the
purchase money contained in such a deed is sufficient to discharge the purchaser
from obligation to see to the proper application of the purchase money.

3. The sale of a unit pursuant to NRS 116.31162, 116.31163, and 116.31164 vests
in the purchaser the title of the unit’s owner without equity or right of redemption.”
(Emphasis Supplied).

Pursuant to the statute, the TDUS is conclusive proof that the recitals (that mailing/recording

ofthe notice of delinquent assessment was performed, that 90 days elapsed thereafter, and that notice
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of sale was given) occurred. Defendants counsel apparently then argues that once it is shown that
the mailing/recording occurred and the 90 day time period passed, a foreclosure sale can never be
challenged regardless of the circumstances that led to the sale. In support, of this far-fetched

contention, the Defendants cite to Hankins v. Administrator of Veterans Affairs, 92 Nev. 578, 555

P.2d 483 (1976), for the proposition that all that is required to uphold the validity of a foreclosure
is mailing of the notices. This misleading inference is inaccurate and the holding of the Hankins case
is distinguishable, and, indeed, a proper reading of the Hankins decision supports NYCB’s position.

In Hankins, the former owners alleged (1) that the seller’s custodian lacked personal
knowledge of the accuracy of the affidavit or publication of the notice of sale, (2) that the former
owners did not receive notice of sale, and (3) that the notice incorrectly cited the location of the sale.
Based upon these limited arguments, the Nevada Supreme Court held that, “Mailing of the notice
is all that the statute requires.” Id., 92 Nev. 578, at 580. The Court went on to explain that actual
notice is not required. Furthermore, the Court added:

“[The former owners] previous experience with the same property dilutes the [former

owners’] contention that they lacked knowledge ofthe proceedings nor do they show

that they were misled by the payment notices or the mistake in reciting the place
of foreclosure.” 1d. (Emphasis Supplied).

NYCB is not claiming a lack of knowledge of the HOA’s foreclosure. Indeed, all of the
documents submitted to the Court in these summary judgment proceedings illustrate that not only
did NYCB know of the HOA foreclosure activities, but that it was actively trying to satisty the
HOA'’s claimed lien, exaggerated though it was. That said, what was missing in Hankins is clearly
evident here. NYCB has, indeed, shown that it was misled by the repeated mistakes and changes in
the figures supplied by Defendants. Notwithstanding these repeated mistakes and ongoing
inconsistencies, NYCB attempted in good faith to pay the amount demanded by Shadow Wood.
Shadow Wood did not accept the payment, either in full or as a partial payment, although it had done
so with the former owner. Instead, Shadow Wood and/or its trustee/agents decided to proceed to
foreclosure sale, where it could and did add additional fees for the costs of holding the sale.

Under the Defendants’ interpretation of NRS 116.31166, no foreclosure sale could ever be

set aside as long as a TDUS was prepared and recorded. If a foreclosure sale was set up and held,
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for example, under the pretext of removing a minority family from an all white, Anglo Saxon
Protestant neighborhood, the prior owner could not challenge the sale as long as the HOA’s trustee
prepared a TDUS. The preparation of a TDUS operates under the statute as proof that the Notice
of Default was recorded, that the owner was given notice of the delinquent assessment and sale, and
that 90 days elapsed before sale. The TDUS does not operate as conclusive proof “...that Defendants
satisfied all foreclosure requirements|,]” as Defendants allege. The idea of this statutory provision
is to ensure that proper notice is given and to protect a sale from the allegations of inadequate notice.
[tdoes not operate to give a seller/trustee carte blanche to base a foreclosure upon unlawful activities
(e.g., the right to foreclose to collect fees, penalties, fines, collection costs) or to restrict a former
owner from challenging the foreclosure based upon violations of Nevada law.

D. DEFENDANTS LIKEWISE MISCONSTRUE THE PROPER APPLICATION OF

NRS 645F.300, RELATING TO BONA FIDE PURCHASERS AT AFORECLOSURE

SALE.

The Defendants attempt to persuade the Court via a hyper-technical reading of NRS
645F.300 that summary judgment cannot be granted to NYCB because Shadow Wood and/or its
trustee/counsel/agent (Alessi & Koenig) acted unlawfully, as opposed to allegations that Gogo Way
acted unlawfully. In fact, NYCB alleged in its Complaint that Gogo Way purchased the subject
property for a commercially unreasonable price (which alone defeats its proclaimed bona fide
purchaser status) and reinforced this position in its Supplemental Briefing, which indicated that
NYCB does not know whether this “...,was a sweetheart deal under which financial and/or other
benefits were exchanged so that the HOA foreclosure sale could go forward and the property could
be purchased for a fraction of its actual value.” See, NYCB’s Supplemental Briefing, at pp. 8-9, fn.
4. Inany event, Defendants’ interpretation and argument is misplaced because it presumes that the
HOA sale was properly held under Nevada law and that Gogo Way was a bona fide purchaser®.

Neither of these presumptions is supported by the undisputed facts of this case or the application of

Nevada law.

/1.1

In fact, counsel for Defendants specifically argued at the pre-trial conference that Gogo Way was a
“bona fide purchaser.”
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Defendants claim that the HOA sale at issue cannot be set aside because NYCB has alleged
that Shadow Wood and/or Alessi & Koenig (as trustee) acted unlawfully, but the statute applies only
to unlawful conduct by the “purchaser” at the sale. Defendants’ reliance upon NRS 645F.300 is
misplaced, since HOA foreclosures are governed by Chapter 116, and NRS 645F is applicable only
to foreclosure sales conducted by a mortgagee under a deed of trust against the mortgagor.
Defendants correctly cite NRS 645F.330, which does indeed define a “foreclosure purchaser” as™...a
person who, in the course of his or her business, vocation or occupation, acquires or attempts to

acquire title to a residence in foreclosure from a homeowner.” (Emphasis Supplied.) Moreover,

NRS 645F.440 does state that a foreclosure sale may be rescinded/set aside when the “...foreclosure
purchaser engages in any conduct that operates as a fraud or deceit upon a homeowner in connection
with a transaction that is subject to the provisions of NRS 645F.300 to 645F.450[.]"
However, Defendants fail to provide the Court with the statutory definition of “homeowner,”
which is limited to foreclosure under a deed of trust. NRS 645F.360 defines “Homeowner” as:
«...the record owner of a residence, including, without limitation, the record owner
of a residence in foreclosure at the time the notice of the pendency of an action for
foreclosure is recorded pursuant to NRS 14.010 [i.e., judicial foreclosure action] or
the notice of default and election to sell is recorded pursuant to NRS 107.080 [i.e.,
non-judicial foreclosure NOT involving an HOA lien].”
Moreover, NRS 645F.370 further reinforces that Chapter 645F is inapplicable (and cannot be used
as the basis for the assertion of the bona fide purchaser argument) as it also limits the definition of
a “residence in foreclosure” to judicial foreclosure actions or non-judicial foreclosures under a deed
of trust. NRS 645F.370 defines “Residence in foreclosure” as:
“...residential real property consisting of not more than four family dwelling units and
against which there is an outstanding notice of the pendency of an action for
foreclosure recorded pursuant to NRS 14.010 or notice of default and election to sell
recorded pursuant to NRS 107.080.”
Neither Shadow Wood nor its trustee/counsel, Alessi & Koenig, recorded a Notice of Lis Pendens
under NRS 14.010, or filed a judicial foreclosure. Moreover, the Notice of Default recorded by
Alessi & Koenig on behalf of Shadow Wood is specifically titled “Notice of Default and Election

to Sell Under Homeowners Association Lien,” and it references the HOA’s purported right to

foreclose as stemming from “...the terms contained in the Declaration of Covenants, Conditions, and
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Restrictions (CC&Rs)[,]” and is based upon payments that had not been made “...of homeowners
assessments due from [blank in original] and all subsequent assessments, late charges, interest,
collection and/or attorney fees and costs.” See, Exhibit “4.” NRS 116.3116 defines an HOA’s
ability to foreclose for the collection of assessments (9 months worth, and nothing more), and NRS
107.080 does not reference an HOA’s foreclosure rights. Consequently, Defendants’ position that
Gogo Way is somehow a bona fide purchaser under NRS 645F.350, NRS 645F.330, and NRS
645F.440 1s misplaced as HOA foreclosures are independently governed by Chapter 116, and
Chapter 645F applies to foreclosures under a deed of trust.

Moreover, even 1f the Court were to interpret Chapter 645F as applicable to an HOA
foreclosure sale, Gogo Way was not a bona fide purchaser as that term is defined by statute and case
law. Detfendants repeatedly urge that Gogo Way is a bona fide purchaser, so imply that under NRS
645F.450(5) and (6)’, the HOA sale at issue herein cannot be set aside. However, this position is
also provably wrong by simply reading the language of the statute that Defendants proffer.
Defendants claim that Gogo Way was a foreclosure purchaser, which, as detailed above, is
inaccurate. However, even assuming arguendo that this is the case, NRS 645F.450(5) and (6) do
not apply to Gogo Way. Subsection (5) applies when a “foreclosure purchaser” transfers the
property to a third party. Subsection (6) defines “bona fide purchaser” as a “person’” who purchases
an interest in property “from a foreclosure purchaser in good faith and for valuable consideration[.]”
Here, Gogo Way has not transferred the subject property to another third party, so these proffered
“bona fide purchaser” defenses under NRS 645F.450 do not apply.

Finally, a party who purchases property at an HOA foreclosure sale is not a “bona fide
purchaser” simply because the party is listed on the TDUS. “A buyer at a foreclosure sale is a bona
fide purchaser if he (1) bought the property for fair value; and (2) had no knowledge or notice of

anyone else’s rights to the property.” United States v. Countrywide Home Loans, 408 F.App’x 3,

NRS 645F.450(5) provides: “A transaction may not be rescinded pursuant to this section if the
foreclosure purchaser has transferred the property to a to a bona fide purchaser.

NRS 645F.450(6) provides: “As used in this section, ‘bona fide purchaser’ means any person
who purchases an interest in a residence in foreclosure from a foreclosure purchaser in good faith
and for valuable consideration and who does not know or have reasonable cause to believe that the
foreclosure purchaser engaged in conduct which violated subsection 1.”
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2010 WL 3938095 (9 Cir. 2010)}, citing, 5 Miller & Starr, § 11:50. The undisputed facts
demonstrate that Gogo Way purportedly purchased the subject property on February 22, 2012, for

$11,018.39. The same property had sold ten (10 months earlier for more than four hundred

percent (400%) of this amount, and that sale had been recorded in a TDUS on May 24, 2011, noting

that NYCB had purchased the subject property for $45,900.00 on May 9, 2011. See, Exhibit “5.”
It can hardly be argued with a straight face that $11,018.39 is “fair value” for a property that was
purchased only ten (10) months earlier for more than four times that amount. Moreover, Gogo Way
could and should have researched the record of title to discover that NYCB had purchased the
property at a foreclosure sale only ten (10) months beforehand for a much greater price. Thus, Gogo
Way should not now be heard to complain that it lacked knowledge of another potential interest in
or rights to the property. While inadequacy in price alone may not be sufficient grounds to set aside
an HOA foreclosure sale, inadequacy in price when coupled with clear acts of oppression and
unfairness by the HOA and its trustee certainly provide the necessary justification to set this sale

aside.

IV. CONCLUSION

It is crystal clear that the right hand had no idea what the left hand was doing in relation to
the scheduling of this HOA foreclosure sale and the amount needed to pay off the HOA’s super
priority lien. Shadow Wood’s management company (MP Association Management) provided
payoff figures and other information (e.g., there was no lien recorded, the account had not been sent
to collection, the delinquencies totaled $328.94 - Exhibit “3”) that were completely inconsistent
with the information and figures provided by the HOA’s other agent/trustee/legal counsel. Indeed,
the information supplied by MP Association Management was internally inconsistent, as was the
information from Alessi & Koenig, some of which was admittedly “mistaken.” Aside from all of

the inconsistencies supplied by Shadow Wood and its various agents, which independently constitute

This case was not selected for publication in the Federal Reporter. Nonetheless, FRAP 32.1(a)
provides that, “A court may not prohibit or restrict the citation of federal judicial opinions, orders,
judgments, or other written dispositions that have been:

(i) designated as ‘unpublished,” ‘not for publication,” ‘non-precedential,” ‘not precedent,’

or the like; and

(i1) issued on or after January 1, 2007.”
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unfairness to NYCB’s genuine efforts to pay off the HOA’s inflated lien, it is now undisputed that
the HOA based its foreclosure upon amounts that it is restricted from using to foreclose on an HOA
lien. The Defendants’ Opposition finally admits that its foreclosure was based upon thousands of
dollars in fines, penalties, collection costs and other fees, when Nevada statute specifically prohibited
it from using these items as the basis for an HOA foreclosure. The Defendants further admit that
they rejected payment from NYCB of many times the amount needed to satisfy a legitimate super
priority lien. These facts constitute oppression under any definition.

Pursuant to the undisputed facts, NYCB is entitled to judgment as a matter of law. The HOA
foreclosure sale to Gogo Way must be rescinded, NYCB should be granted the declaratory and quiet

title relief requested in the Complaint, and title should be restored to NYCB.

A

DATED this day of March, 2013.

intiff/Counterdefendant NEW
YORK COMMUNITY BANK
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AFFIDAVIT/CERTIFICATION OF GREGG A. HUBLEY, ESQ. IN SUPPORT OF
REPLY TO DEFENDANTS’ OPPOSITION TO MOTION FOR SUMMARY
JUDGMENT

STATE OF NEVADA )
) ss:
COUNTY OF CLARK )

I, Gregg A. Hubley, being duly sworn, depose and say:

1. I am the managing attorney of Pite Duncan’s Las Vegas office, and my office
represents Plaintiff NYCB in the instant action. [ have personal knowledge of the facts contained
herein and I am competent to testify thereto, and as to factual statements made on information and
belief, I believe them to be true.

2. My office served a subpoena duces tecum on MP Association Management,
requesting the following documents:

True and correct copies of any and all documents and records, for the time period

commencing May 1, 2011, to the present time, including but not limited to:

Covenants, Conditions and Restrictions, Rules and Regulations, homeowner

association demands, ledgers, invoices, payment records, reports, notes,

communications of any kind, e-mails, statements, and any and all records maintained

for any account(s), whether opened or closed, for the following individuals, account,

property address and/or entities:

1) VIRGINIA V. FEDEL;

2) NEW YORK COMMUNITY BANK; |

3) ESCROW FILE NO. 11142269TLC; and

4) 3923 GOGO WAY, #109, LAS VEGAS, NV 89103,

3. MP Association Management provided documents in response, which consisted of
the balance ledger, rules and regulations and CC&Rs. MP Association Management failed to
provide the document attached to this Reply as Exhibit “3,” even though that document clearly fell
within the request (i.e., “demands,” “communications of any kind,” and “all records maintained for
any account(s),” related to the subject property). Clearly, Exhibit “3” was sent to Ticor Title by MP
Association Management, and MP Association Management presumably kept a copy of the
document (which was signed by its President) in the file related to the subject property. The
information contained within Exhibit “3” is clearly inconsistent wit.h the positions taken by

Defendant Shadow Wood and by Defendants’ counsel, leading NYCB’s counsel to question the

reasons for which this document was not supplied in response to a lawful subpoena. MP Association

-20- 3501390.wpd
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Management’s President, Gerald Marks, could not explain why this document had not been provided
in response to NYCB’s subpoena duces tecum.

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing
is true and correct.

tig%m
Executed this Z __day of March, 2013.

SUBSCRIBED AND SWORN to before me
onthis _ day of March, 2013,

NGy NICOLE S
j d NOt&f}C PUDHC, St

A Appointmen No. 11.5
frAppt. Expires jy) 18, 20‘15

/NOTARY PUBLIC in and for said
COUNTY add STATE.

B
Rt " P
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New York Community Bank. v. Shadow Wood, et al.
District Court Clark County, Nevada
Case No(s). A-12-660328-C

DECLARATION OF SERVICE

I, the undersigned, declare: [am, and was at the time of service of the papers herein referred
to, over the age of 18 years, and not a party to this action. My business address is 701 East Bridger
Avenue, Suite 700, Las Vegas, Nevada 89101.

On March 7, 2013, I served the following document(s):

REPLY TO DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTION FOR
SUMMARY JUDGMENT

on the parties in this action addressed as follows:

Robert Koenig
Ryan Kerbow
ALESSI & KOENIG, LLC
9500 West Flamingo Road, Suite 205
Las Vegas, Nevada 89147
Attorneys for Defendants Shadow Wood Homeowners’
Association, Inc. and Gogo Way Trust

X BY MAIL: I placed a true copy in a sealed envelope addressed as indicated above. Iam
readily familiar with the firm's practice of collection and processing correspondence for
mailing. Itis deposited with the U.S. Postal Service on that same day in the ordinary course
of business. I am aware that on motion of party served, service is presumed invalid if postal
cancellation date or postage meter date is more than one day after date of deposit for mailing
in affidavit.

BY CERTIFIED MAIL: I placed a true copy in a sealed envelope addressed as indicated
above via certified mail, return receipt requested.

BY FACSIMILE: I personally sent to the addressee's facsimile number a true copy of the
above-described document(s). I verified transmission with a confirmation printed out by the
facsimile machine used. Thereafter, I placed a true copy in a sealed envelope addressed and
mailed as indicated above.

BY FEDERAL EXPRESS: I placed a true copy in a sealed Federal Express envelope
addressed as indicated above. I am familiar with the firm’s practice of collection and
processing correspondence for Federal Express delivery and that the documents served are
deposited with Federal Express this date for overnight delivery.

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing
is true and correct.

(4
Executed this -7 day of March 2013, at Las Vegas, Nevada.
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STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY

REAL ESTATE DIVISION
ADVISORY OPINION
Subject: Advisory
O 13-01 | 21 pages
The Super Priority Lien i:ue ] T
By: Real Estate Division
Supersedes N/A
Reference(s): Issue Date:
NRS 116.3102; ; NRS 116.310312; NRS 116.310313; NRS December 12, 2012
116.3115; NRS 116.3116; NRS 116.31162; Commission for
Common Interest Communities and Condominium Hotels
Advisory Opinion No. 2010-01

QUESTION #1:

Pursuant to NRS 116.3116, may the portion of the association’s lien which is superior
to a unit’s first security interest (referred to as the “super priority lien”) contain “costs of
collecting” defined by NRS 116.3103137

QUESTION #2:

Pursuant to NRS 116.3116, may the sum total of the super priority lien ever exceed 9
times the monthly assessment amount for common expenses based on the periodic
budget adopted by the association pursuant to NRS 116.3115, plus charges incurred by
the association on a unit pursuant to NRS 116.310312?

QUESTION #3:

Pursuant to NRS 116.3116, must the association institute a “civil action” as defined by
Nevada Rules of Civil Procedure 2 and 3 in order for the super priority lien to exist?

SHORT ANSWER TO #1:

No. The association’s lien does not include “costs of collecting” defined by NRS
116.310313, so the super priority portion of the lien may not include such costs. NRS
116.310313 does not say such charges are a lien on the unit, and NRS 116.3116 does not
make such charges part of the association’s lien. |
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SHORT ANSWER TO #2:

No. The language in NRS 116.3116(2) defines the super priority lien. The super
priority lien consists of unpaid assessments based on the association’s budget and NRS
116.310312 charges, nothing more. The super priority lien is limited to: (1) 9 months of
assessments; and (2) charges allowed by NRS 116.310312. The super priority lien based
on assessments may not exceed 9 months of assessments as reflected in the association’s
budget, and it may not include penalties, fees, late charges, fines, or interest. References
in NRS 116.3116(2) to assessments and charges pursuant to NRS 116.310312 define the
super priority lien, and are not merely to determine a dollar amount for the super
priority lien.

SHORT ANSWER TO #3:

No. The association must take action to enforce its super priority lien, but it need
not institute a civil action by the filing of a complaint. The association may begin the
process for foreclosure in NRS 116.31162 or exercise any other remedy it has to enforce
the lien.

ANALYSIS OF THE ISSUES:

This advisory opinion — provided in accordance with NRS 116.623 — details the Real
Estate Division’s opinion as to the interpretation of NRS 116.3116(1) and (2). The
Division hopes to help association boards understand the meaning of the statute so they
are better equipped to represent the interests of their members. Associations are
encouraged to look at the entirety of a situation surrounding a particular deficiency and
evaluate the association’s best option for collection. The first step in that analysié is to
understand what constitutes the association’s lien, what is not part of the lien, and the
status of the lien compared to other liens recorded against the unit.

Subsection (1) of NRS 116.3116 describes what constitutes the association’s lien; and
subsection (2) states the lien’s priority compared to other liens recorded against a unit.
NRS 116.3116 comes from the Uniform Common Interest Ownership Act (1982) (the
“Uniform Act”), which Nevada adopted in 1991. So, in addition to looking at the
language of the relevant Nevada statute, this analysis includes references to the Uniform

Act’s equivalent provision (§ 3-116) and its comments.
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. NRS 116.3116(1) DEFINES WHAT THE ASSOCIATION’S LIEN
CONSISTS OF.

NRS 116.3116(1) provides generally for the lien associations have against units within

common-interest communities. NRS 116.3116(1) states as follows:

The association has a lien on a unit for any construction penalty that
is imposed against the unit’s owner pursuant to NRS
116.310305, any assessment levied against that unit or any fines
imposed against the unit's owner from the time the construction penalty,
assessment or fine becomes due. Unless the declaration otherwise
provides, any penalties, fees, charges, late charges, fines and
interest charged pursuant to paragraphs (j) to (n), inclusive, of
subsection 1 of NRS 116.3102 are enforceable as assessments
under this section. If an assessment is payable in installments, the full
amount of the assessment is a lien from the time the first installment
thereof becomes due.

(emphasis added).

Based on this provision, the association’s lien includes assessments, construction
penalties, and fines imposed against a unit when they become due. In addition — unless
the declaration otherwise provides — penalties, fees, charges, late charges, fines, and
interest charged pursuan{ to NRS 116.3102(1)(§) through (n) are also part of the
association’s lien in that such items are enforceable as if they were assessments.
Assessments can be foreclosed pursuant to NRS 116.31162, but liens for fines and
penalties may not be foreclosed unless they satisfy the requirements of NRS
116.31162(4). Therefore, it is important to accurately categorize what comprises each

portion of the association’s lien to evaluate enforcement options.

A. “COSTS OF COLLECTING” (DEFINED BY NRS 116.31031'3) ARE NOT
PART OF THE ASSOCIATION’S LIEN

NRS 116.3116(1) does not specifically make costs of collecting part of the
association’s lien, so the determination must be whether such costs can be included
under the incorporated provisions of NRS 116.3102. NRS 116.3102(1)(j) through (n)
identifies five very specific categories of penalties, fees, charges, late charges, fines, and

~interest associations may impose. This language encompasses all penalties, fees,
3
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charges, late charges, fines, and interest that are part of the lien described in NRS
116.3116(1).
NRS 116.3102(1)(j) through (n) states:

1. Except as otherwise provided in this section, and subject to the
provisions of the declaration, the association may do any or all of the
following: ...

(j) Impose and receive any payments, fees or charges for the use, rental or
operation of the common elements, other than limited common elements
described in subsections 2 and 4 of NRS 116.2102, and for services
provided to the units’ owners, including, without limitation, any services
provided pursuant to NRS 116.310312. |

(k) Impose charges for late payment of assessments pursuant to
NRS 116.3115.

() Impose construction penalties when authorized pursuant to NRS
116.310305.

(m) Impose reasonable fines for violations of the governing documents of
the association only if the association complies with the requirements set
forth in NRS 116.31031.

(n) Impose reasonable charges for the preparation and recordation of any
amendments to the declaration or any statements of unpaid assessments,
and impose reasonable fees, not to exceed the amounts authorized by NRS
116.4109, for preparing and furnishing the documents and certificate
required by that section.

(emphasis added).

Whatever charges the association is permitted to impose by virtue of these
provisions are part of the association’s lien. Subsection (k) — emphasized above — has
been used — the Division believes improperly — to support the conclusion that
associations may include costs of collecting past due obligations as part of the
association’s lien. The Commission for Common Interest Communities and
Condominium Hotels issued Advisory Opinion No. 2010-01 in December of 2010. The

Commission’s advisory concludes as follows:

An association may collect as a part of the super priority lien (a) interest
permitted by NRS 116.3115, (b) late fees or charges authorized by the
declaration, (c) charges for preparing any statements of unpaid
assessments and (d) the “costs of collecting” authorized by NRS
116.310313.

| 4
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Analysis of what constitutes the super priority lien portion of the association’s lien is
discussed in Section I, but the Division agrees that the association’s lien does include
items noted as (a), (b) and (¢) of the Commission’s advisory opinion above. To support
item (d), the Commission relies on NRS 116.3102(1)}(k) which gives associations the
power to: “Impose charges for late payment of assessments pursuant to NRS 116.3115.”
This language would include interest authorized by statute and late fees if authorized by
the association’s declaration.

“Costs of collecting” defined by NRS 116.310313 is too broad to fall within the
parameters of charges for late payment of assessments.! By definition, “costs of
collecting” relate to the collection of past due ‘_‘obligations.” “Obligations” are defined as
“any assessment, fine, construction penalty, fee, charge or interest levied or imposed
against a unit’s owner.” In other words, costs of collecting includes more than “charges
for late péyment of assessments.”3 Therefore, the plain language of NRS 116.3116(1)
does not incorporate costs of collecting into the association’s lien. Further review of the

relevant statutes and legislative action supports this conclusion.

B. PRIOR LEGISLATIVE ACTION SUPPORTS THE POSITION THAT
COSTS OF COLLECTING ARE NOT PART OF THE ASSOCIATION’S
LIEN DESCRIBED BY NRS 116.3116(1).

The language of NRS 116.3116(1) allows for “charges for late payment of
assessments” to be part of the association’s lien.4 “Charges for late payments” is not the
same as “costs of collecting,” “Costs of collecting” was first defined in NRS 116 by the

adoption of NRS 116.310313 in 2009. NRS 116.310313(1) provides for the association’s

1 Charges for late payment of assessments comes from NRS 116.3102(1)(k) and is incorporated into NRS
116.3116(1).

2NRS 116.310313.

3 “Costs of collecting” includes any fee, charge or cost, by whatever name, including, without limitation,
any collection fee, filing fee, recording fee, fee related to the preparation, recording or delivery of a lien or
lien rescission, title search lien fee, bankruptcy search fee, referral fee, fee for postage or delivery and any
other fee or cost that an association charges a unit’s owner for the investigation, enforcement or collection-
of a past due obligation. The term does not include any costs incurred by an association if a lawsuit is filed
to enforce any past due obligation or any costs awarded by a court. NRS 116.310313(3)(a).

4 NRS 116.3102(1)(k) (incorporated into NRS 116.3116(1)).

5
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right to charge a unit owner “reasonable fees to cover the costs of collecting any past due

»

obligation.” NRS 116.310313 is not referenced in NRS 116.3116 or NRS 116.3102, nor
does NRS 116.310313 specifically provide for the association’s right to lien the unit for
such costs.

In contrast, NRS 116.310312, also adopted in 2009, allows an association to enter the
grounds of a unit to maintain the property or abate a nuisance existing on the exterior of
the unit. NRS 116.310312 specifically provides for the association’s expenses to be a lien
on the unit and provides that the lien is prior to the first security interest.s NRS
116.3102(1)(j) was amended to allow these expenses to be part of the lien described in
NRS 116.3116(1). And NRS 116.3116(2) was amended to allow these expenses to be
included in the association’s super priority lien.

The Commission’s advisory opinion from December 2010 also relies on changes to
the Uniform Act from 2008 to support the notion that collection costs should be part of
the association’s super priority lien. Nevada has not adopted those changes to the
Uniform Act. Since the Commission’s advisory opinion, the Nevada Legislature had an
opportunity to clarify the law in this regard.

In 2011, the Nevada Legislature considered Senate Bill 174, which proposed changes
to NRS 116.3116. S.B. 174 originally included changes to NRS 116.3116(1) such that the
association’s lien would specifically include “costs of collecting” as defined in NRS
116.310313. S.B. 174 proposed changes to NRS 116.3116 (1) and (2) to bring the statute
in line with the changes to the same provision in the Uniform Act amended in 2008.

The Uniform Act’s amendments were removed from S.B. 174 by the first reprint. As
amended, S.B. 174 proposed changes to NRS 116.3116(2) expanding the super priority

lien amount to include costs of collecting not to exceed $1,950, in addition to 9 months

5 See NRS 116.310312(4) and (6).
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of assessments. S.B. 174 was discussed in great detail and ultimately died in
committee.®

Also in 2011, Senate Bill 204 - as originally introduced — included changes to NRS
116.3116(1) to expand the association’s lien to include attorney’s fees and costs and “any
other sums due to the association.”” The bill’s language was taken from the Uniform Act
amendments in 2008. All changes to NRS 116.3116(1) were removed from the bill prior
to approval.

The Nevada Legislature’s actions in the 2009 and 2011 sessions are indicative of its
intent not to make costs of collecting part of the lien. The Nevada Legislature could
have made the costs of collecting part of the association’s lien, like it did for costs under
NRS 116.310312. It did not do so. In order for the association to haﬁe a right to lien a
unit under NRS 116.3116(1), the charge or expense must fall within a category listed in
the plain language of the statute. Costs of collecting do not fall within that language.
Based on the foregoing, the Division concludes that the association’s lien does not
include “costs of collecting” as defined by NRS 116.310313.

A possible concern regarding this outcome could be that an association may not be
able to recover their collection costs relating to a foreclosure of an assessment lien.
While that may seem like an unreasonable outcome, a look at the bigger picture must be
considered to put it in perspective. NRS 116.31162 through NRS 116.31168, inclusive,
outlines the association’s ability to enforce its lien through foreclosure. Associations
have a lien for assessments that is enforced through foreclosure. The association’s
expenses are reimbursed to the association from the proceeds of the sale. NRS
116.31164(3)(c) allows the proceeds of the foreclosure sale to be distributed in the

following order:

(1) The reasonable expenses of sale;

6 See hitp://leg.state.nv.us/Session/76th2011/Reports/history.cfm?ID=423.
7 Senate Bill No. 204 - Senator Copening, Sec. 49, In. 1-16, February 28, 2011.

7
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(2) The reasonable expenses of securing possession before sale, holding,
maintaining, and preparing the unit for sale, including payment of taxes
and other governmental charges, premiums on hazard and liability
insurance, and, to the extent provided for by the declaration, reasonable
attorney’s fees and other legal expenses incurred by the association;

(3) Satisfaction of the association’s lien;

(4) Satisfaction in the order of priority of any subordinate claim of record;
and |

(5) Remittance of any excess to the unit’s owner.

Subsections (1) and (2) allow the association to receive its expenses to enforce its lien
through foreclosure before the association’s lien is satisfied. Obviously, if there are no
proceeds from a sale or a sale never takes place, the association has no way to collect its
expenses other than through a civil action against the unit owner. Associations must
consider this consequence when making decisions regarding collection policies

understanding that every delinquent assessment may not be treated the same.

Il NRS 116.3116(2) ESTABLISHES THE PRIORITY OF THE
ASSOCIATION’S LIEN.

Having established that the association has a lien on the unit as described in
subsection (1) of NRS 116.3116, we now turn to subsection (2) to determine the lien’s
priority in relation to other liens recorded against the unit. The lien described by NRS
116.3116(1) is what is referred to in subsection (2). Understanding the priority of the
lien is an important consideration for any board of directors looking to enforce the lien
through foreclosure or to preserve the lien in the event of foreclosure by a first security
interest.

NRS 116.3116(2) provides that the association’s lien is prior to all other liens
recorded against the unit except: liens recorded against the unit before the declaration;
first security interests (first deeds of trust); and real estate taxes or other governmental
assessments. There is one exception to the exceptions, so to speak, when it comes to
priority of the association’s lien. This exception makes a portion of an association’s lien
prior to the first security interest. The portion of the association’s lien given priority

status to a first security interest is what is referred to as the “super priority lien” to
8

APP000761



distinguish it from the other portion of the association’s lien that is subordinate to a first
security interest.

The ramifications of the super priority lien are significant in light of the fact that
superior liens, when foreclosed, remove all junior liens. An association can foreclose its
super priority lien and the first security interest holder will either pay the super priority
lien amount or lose its security. NRS 116.3116 is found in the Uniform Act at § 3-116.
Nevada adopted the original language from § 3-116 of the Uniform Act in 1991. From its
inception, the concept of a super priority lien was a novel approach. The Uniform Act

comments to § 3-116 state:

[A]s to prior first security interests the association's lien does have priority
for 6 months' assessments based on the periodic budget. A significant
departure from existing practice, the 6 months' priority for the assessment
lien strikes an equitable balance between the need to enforce collection of
unpaid assessments and the obvious necessity for protecting the priority of
the security interests of lenders. As a practical matter, secured lenders will
most likely pay the 6 months' assessments demanded by the association
rather than having the association foreclose on the unit. If the lender
wishes, an escrow for assessments can be required.

This comment on § 3-116 illustrates the intent to allow for 6 months of assessments
to be prior toa first security interest. The reason this was done was to accommodate the
association’s need to enforce collection of unpaid assessments. The controversy
surrounding the super priority lien is in defining its limit. This is an important
consideration for an association looking to enforce its lien. There is little benefit to an
association if it incurs expenses pursuing unpaid assessments that will be eliminated by
an imminent foreclosure of the first security interest. As stated in the comment, it is
also likely that the holder of the first security interest will pay the super priority lien

amount to avoid foreclosure by the association.
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I'In

THE AMOUNT OF THE SUPER PRIORITY LIEN IS LIMITED BY THE

PLAIN LANGUAGE OF NRS 116.3116(2).

NRS 116.3116(2) states:

A lien under this section is prior to all other liens and encumbrances on a
unit except:

(a) Liens and encumbrances recorded before the recordation of the
declaration and, in a cooperative, liens and encumbrances which the
association creates, assumes or takes subject to;

(b) A first security interest on the unit recorded before the date on which
the assessment sought to be enforced became delinquent or, in a
cooperative, the first security interest encumbering only the unit’'s owner’s
interest and perfected before the date on which the assessment sought to
be enforced became delinquent; and

(c) Liens for real estate taxes and other governmental assessments or
charges against the unit or cooperative.

The lien is also prior to all security interests described in
paragraph (b) to the extent of any charges incurred by the
association on_a unit pursuant to NRS 116.310312 and to the
extent of the assessments for common expenses based on the
periodic budget adopted by the association pursuant to NRS
116.2115 which would have become due in the absence of
acceleration _during the 9 months immediately preceding
institution _of an_action to_enforce the lien, unless federal
regulations adopted by the Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Association require a shorter period of
priority for the lien. If federal regulations adopted by the Federal Home
Loan Mortgage Corporation or the Federal National Mortgage Association
require a shorter period of priority for the lien, the period during which
the lien is prior to all security interests described in paragraph (b) must be
determined in accordance with those federal regulations, except that
notwithstanding the provisions of the federal regulations, the period of
priority for the lien must not be less than the 6 months immediately
preceding institution of an action to enforce the lien. This subsection does
not affect the priority of mechanics’ or materialmen’s liens, or the priority
of liens for other assessments made by the association.

(emphasis added)

Having found previously that costs of collecting are not part of the lien means they

are not part of the super priority lien. The question then becomes what can be included

as part of the Super priority lien. Prior to 2009, the super priority lien was limited to 6

months of assessments. In 2009, the Nevada legislature changed the 6 months of

10
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assessments to 9 months and added expenses for abatement under NRS 116.310312 to
the super priority lien amount. But to the extent federal law applicable to the first
security interest limits the super priority lien, the super priority lien is limited to 6 -
months of assessments.

The emphasized language in the portion of the statute above identifies the portion of
the association’s lien that is prior to the first security interest, i.e. what comprises the
super priority lien. This language states that there are two components to the super
priority lien. The first is “to the extent of any charges” incurred by the association
pursuant to NRS 116.310312. NRS 116.310312(4) makes clear that the charges assessed
against the unit pursuant to this section are a lien on the unit and subsection (6) makes
it clear that such lien is prior to first security interests. These costs are also specifically
part of the lien described in NRS 116.3116(1) incorporated through NRS 116.3102(1)(j).
This portion of the super priority lien is specific to charges incurred pursuant to NRS
116.310312. Payment of those charges relieves their super priority lien status. There
does not seem to be any confusion as to what this part of the super priority lien is.

Analysis of the super priority lien will focus on the second portion.

A. THE SUPER PRIORITY LIEN ATTRIBUTABLE TO ASSESSMENTS IS
LIMITED TO 9 MONTHS OF ASSESSMENTS AND CONSISTS ONLY
OF ASSESSMENTS.

The second portion of the supér priority lien is “to the extent of the assessments for
common expenses based on the periodic budget adopted by the association pursuant to
NRS 116.3115 which would have become due in the absence of acceleration during the 9
months immediately preceding institution of an action to enforce the lien.”

The statute uses the language “to the extent of the assessments” to illustrate that
there is a limit on the amount of the super priority lien, just like the language
concerning expenses pursuant to NRS 116.310312, but this portion concerns

assessments. The limit on the super priority lien is based on the assessments for

11
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common expenses reflected in a budget adopted pursuant to NRS 116.3115 which would
have become due in 9 months. The assessment portion of the super priority lien is no
different than the portion derived from NRS 116.310312, Each portion of the super
priority lien is limited to the specific charge stated and nothing else.

Therefore, while the association’s lien may include any penalties, fees, charges, late
charges, fines and interest charged pursuant to NRS 116.3102 (1) () to (n), inclusive, the
total amount of the super priority lien attributed to assessments is no more than 9
months of the monthly assessment reflected in the association’s budget. Association
budgets do not reflect late charges or interest attributed to an anticipated delinquent
owner, so there is no basis to conclude that such charges could be included in the super
priority lien or in addition to the assessments. Such extraneous charges are not
included in the association’s super priority lien. |

NRS 116.3116 originally provided for 6 months of assessments as the super priority
lien. Comments to the Uniform Act quoted previously support the conclusion that the
original intent was for 6 months of the assessments alone to comprise the super priority
lien amount and not the penalties, charges, or interest. It is possible that an argument
could be made that the language is so clear in this regard one should not look to
legislative intent. But considering the controversy surrounding the meaning of this
statute, the better argument is that legislative intent should be used to determine the
meaning,.

The Commission’s advisory opinion of December 2010 concluded that assessments
and additional costs are part of the super priority lien. The Commission’s advisory
opinion relies in part on a Wake Forest Law Review® article from 1992 discussing the

Uniform Act. This article actually concludes that the Uniform Act language limits the

8 See James Winokur, Meaner Lienor Community Associations: The “Super Priority” Lien and Related
Reforms Under the Uniform Common Interest Ownership Act, 27 WAKE FOREST L. REV. 353, 366-69
(1992).
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amount of the super priority lien to 6 months of assessments, but that the super priority
lien does not necessarily consist of only delinquent assessments.9 It can include fines,
interest, and late charges.’o The concept here is that all parts of the lien are prior to a
first security interest and that reference to assessments for the super priority lien is only
to define a specific dollar amount.

The Division disagrees with this interpretation because of the unreasonable
consequences it leaves open. For example, a unit owner may pay the delinquent
assessment amount leaving late charges and interest as part of the super priority lien. If
the super priority lien éan encompass more than just delinquent assessments in this
situation, it would give the association the right to foreclose its lien consisting only of
late charges and interest prior to the first security interest. It is also unreasonable to
expect that fines (which cannot be foreclosed generally) survive a foreclosure of the first
security interest. Either the lender or the new buyer would be forced to pay the prior
owner’s fines. The Division does not find that these consequences are reasonable or
intended by the drafters of the Uniform Act or by the Nevada Legislature. Even the
2008 revisions to the Uniform Act do not allow for anything other than assessments and
costs incurred to foreclose the lien to be included in the super priority lien. Fines,
interest, and late charges are not costs the association incurs.

In 2009, the Nevada Legislature revised NRS 116.3116 to expand the association’s
super priority lien. Assembly Bill 204 sought to extend the super priority lien of 6
months of assessments to 2 years of assessments.® The Commission’s chairman,
Michael Buckley, testified on March 6, 2009 before the Assembly Committee on

Judiciary on A.B. 204 that the law was unclear as to whether the 6 month priority can

9 See id. at 367 (referring to the super priority lien as the “six months assessment ceiling” being computed
from the periodic budget). |

10 See id.

1 See http://leg.state.nv.us/Session/75th2009/Reports/history.cfm?ID=416.
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include the association’s costs and attorneys’ fees.’? Mr. Buckley explained that the
Uniform Act amendments in 2008 allowed for the collection of attorneys’ fees and costs
incurred by the association in foreclosing the assessment lien as part of the super
priority lien. Mr. Buckley requested that the 2008 change to the Uniform Act be
included in A.B. 204. Mr. Buckley’s requested change to A.B. 204 to expand the super
priority lien never made it into A.B. 204. Ultimately, A.B. 204 was adopted to change 6
months to 9 months, but commenting on the intent of the bill, Assemblywoman Ellen

Spiegel stated:

Assessments covered under A.B. 204 are the regular monthly or quarterly
dues for their home. I carefully put this bill together to make sure it did
not_include any assessments for penalties, fines or late fees. The bill
covers the basic monies the association uses to build its regular budgets.

(emphasis added).®s

It is significant that the legislative intent in changing 6 months to 9 months was with
the understanding that no portion of that amount would be for penalties, fines, or late
fees and that it only covers the basic monies associations use to build their regular
budgets. It does make sense that a lien superior to a first security interest would not
include penalties, fines, and interest. To say that the super priority lien includes more
than just 9 months of assessments allows several undesirable and unreasonable

consequences.

B. NEVADA HAS NOT ADOPTED AMENDMENTS TO THE UNIFORM
ACT TO ALTER THE ORIGINAL INTENT OF THE SUPER PRIORITY
LIEN.

The changes to the Uniform Act support the contention that only what is referenced
as the super priority lien in NRS 116.3116(2) is what comprises the super priority lien.

In 2008, § 3-116 of the Uniform Act was revised as follows:

12 See Minutes of the Meeting of the Assembly Committee on Judiciary, Seventy-fifth Session, March 6,

2009 at 44-45.
13 See Minutes of the Senate Committee on Judiciary, Seventy-fifth Session, May 8, 2009 at 27.
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SECTION 3-116. LIEN FOR ASSESSMENTS; SUMS DUE
ASSOCIATION: ENFORCEMENT.

(a) The association has a statutory lien on a unit for any assessment levied
against attributable to that unit or fines imposed against its unit owner.
Unless the declaration otherwise provides, reasonable attorney’s fees and
costs, other fees, charges, late charges, fines, and interest charged
pursuant to Section 3-102(a)(10), (11), and (12), and any other sums due to
the association under the declaration, this [act], or as a result of an
administrative, arbitration, mediation, or judicial decision are enforceable
in_the same manner as unpaid assessments under this section. If an
assessment is payable in installments, the lien is for the full amount of the
assessment from the time the first installment thereof becomes due.

(b) A lien under this section is prior to all other liens and encumbrances
on a unit except:

&)(1) liens and encumbrances recorded before the recordation of the
declaration and, in a cooperative, liens and encumbrances whieh that the
association creates, assumes, or takes subject tos ;

GiX(2) except as otherwise provided in subsection (c), a first security
interest on the unit recorded before the date on which the assessment
sought to be enforced became delinquent, or, in a cooperative, the first
security interest encumbering only the unit owner’s interest and perfected
before the date on which the assessment sought to be enforced became
delinquent;; and

Gi)(3) liens for real estate taxes and other governmental assessments or
charges against the unit or cooperative.

(c) A The lien under this section is also prior to all security interests
described in subsection (b)(2) elause{ii}-abeve to the extent of both the
common expense assessments based on the periodic budget adopted by
the association pursuant to Section 3-115(a) which would have become due
in the absence of acceleration during the six months immediately
preceding institution of an action to enforce the lien and reasonable
attorney’s fees and costs incurred by the association in foreclosing the
association’s lien. Fhis-subseetion Subsection (b) and this subsection dees
do not affect the priority of mechanics’ or materialmen’s liens, or the
priority of liens for other assessments made by the association. [The A lien
under this section is not subject to the-previsiens—ef [insert appropriate
reference to state homestead, dower and curtesy, or other exemptions].]

following comments:

15
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Associations must be legitimately concerned, as fiduciaries of the unit
owners, that the association be able to collect periodic common charges
from recalcitrant unit owners in a timely way. To address those concerns,
the section contains these 2008 amendments:

First, subsection (a) is amended to add the cost of the association’s
reasonable attorneys fees and court costs to the total value of the
association’s existing ‘super lien’ — currently, 6 months of regular common
assessments. This amendment is identical to the amendment adopted by
Connecticut in 1991; see C.G.S. Section 47-258(b). The increased amount
of the association’s lien has been approved by Fannie Mae and local
lenders and has become a significant tool in the successful collection
efforts enjoyed by associations in that state.

The Uniform Act’s amendment in 2008 is very telling about § 3-116’s original intent.
The comments state reasonable attorneys’ fees and court costs are added to the super
priority lien stating that it is currently 6 months of regular common assessments. The
Uniform Act adds attorneys’ fees and costs to subsection (a) which defines the
association’s lien. Those attorneys’ fees and costs attributable to foreclosure efforts are
also added to subsection (c¢) which defines the super priority lien amount.

If the association’s lien ever included attorneys’ fees and court costs as “charges for
late payment of assessments” or if such sum was part of the super priority lien, there
would be no reason to add this language to subsection (a) and (c). Or at a minimum, the
comments would assert the amendment was simply to make the language more clear. It
is also clear by the language that only what is specified as part of the super priority lien
can comprise the super priority lien. The additional language defining the super priority
lien provides for costs that are incurred by the association foreclosing the lien. This is
further evidence that the super priority lien does not and never did consist of interest,
fines, penalties or late charges. These charges are not incurred by the association and
they should not be part of any super priority lien.

The Nevada Legislature had the opportunity to change NRS 116.3116 in 2009 and

2011 to conform to the Uniform Act. It chose not to. While the revisions under the

16
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Uniform Act may make sense to some and they may be adopted in other jurisdictions,
the fact of the matter is, Nevada has ﬁot adopted those changes. The changes to the
Uniform Act cannot be insinuated into the language of NRS 116.3116. Based on the
plain language of NRS 116.3116, legislative intent, and the comments to the Uniform
Act, the Division concludes that the super priority lien is limited to expenses stemming
from NRS 116.310312 and assessments as reflected in the association’s budget for the
immediately preceding 9 months from institution of an action to enforce the

association’s lien.

IV. “ACTION” AS USED IN NRS 116.3116 DOES NOT REQUIRE A CIVIL
ACTION ON THE PART OF THE ASSOCIATION.

NRS 116.3116(2) provides that the super priority lien pertaining to assessments
consists of those assessments “which would have become due in the absence of
acceleration during the 9 months immediately preceding institution of an action to
enforce the lien.” NRS 116.3116 requires that the association take action to enforce its
lien in order to determine the immediately preceding 9 months of assessments. The
question presented is whether this action must be a civil action.

During the Senate Committee on Judiciary hearing on May 8, 2009, the Chair of the

Committee, Terry Care, stated with reference to AB 204:

One thing that bothers me about section 2 is the duty of the association to
enforce the liens, but I understand the argument with the economy and
the high rate of delinquencies not only to mortgage payments but monthly
assessments. Bill Uffelman, speaking for the Nevada Bankers Association,
broke it down to a 210-day scheme that went into the current law of six
months. Even though you asked for two years, I looked at nine months,
thinking the association has a duty to move on these delinquencies.

NRS 116 does not require an association to take any particular action to enforce its
lien, but that it institutes “an action.” NRS 116.31162 provides the first steps to foreclose

the association’s lien. This process is started by the mailing of a notice of delinquent
17
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assessment as provided in NRS 116.31162(1)(a). At that point, the immediately
preceding 9 months of assessments based on the association’s budget determine the
amount of the super priority lien. The Division concludes that this action by the
association to begin the foreclosure of its lien is “action to enforce the lien” as provided
in NRS 116.3116(2). The association is not required to institute a civil action in court to
trigger the 9 month look back provided in NRS 116.3116(2). Associations should make
the delinquent assessment known to the first security holder in an effort to receive the

super priority lien amount from them as timely as possible.

ADVISORY CONCLUSION:

An association’s lien consists of assessments, construction penalties, and fines.
Unless the association’s declaration provides otherwise, the association’s lien also
includes all penalties, fees, charges, late charges, fines and interest pursuant to NRS
116.3102(1)(j) through (n). While charges for late payment of assessments are part of
the association’s lien, “costs of collecting” as defined by NRS 116.310313, are not. “Costs
of collecting” defined by NRS 116.310313 includes costs of collecting any obligation, not
just assessments. Costs of collecting are not merely a charge for a late payment of
assessments. Since costs of collecting are not part of the association’s lien in NRS
116.3116(1), they cannot be part of the super priority lien detailed in subsection (2).

The super priority lien consists of two components. By virtue of the detail provided
by the statute, the super priority lien applies to the charges incurred under NRS
116.310312 and up to 9 months of assessments as reflected in the association’s regular
budget. The Nevada Legislature has not adopted changes to NRS 116.3116 that were
made to the Uniform Act in 2008 despite multiple opportunities to do so. In fact, the
Legislative intent seems rather clear with Assemblywoman Spiegel’s comments to A.B.
204 that changed 6 months of assessments to 9 months. Assemblywoman Spiegel

stated that she “carefully put this bill together to make sure it did not include any
18
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assessments for penalties, fines or late fees.” This is consistent with the comments to
the Uniform Act stating the priority is for assessments based on the periodic budget. In
other words, when the super priority lien language refers to 9 months of assessments,
assessments are the only component. Just as when the language refers to charges
pursuant to NRS 116.310312, those charges are the only component. Not in either case
can you substitute other portions of the entire lien and make it superior to a first
security interest,

Associations need to evaluate their collection policies in a manner that makes sense
for the recovery of unpaid assessments. Associations need to consider the foreclosure of
the first security interest and the chances that they may not be paid back for the costs of
collection. Associations may recover costs of collecting unpaid assessments if there are
proceeds from the association’s foreclosure. But costs of collecting are not a lien under
NRS 116.310313 or NRS 116.3116(1); they are the personal liability of the unit owner.

Perhaps an effeetive approach for an association is to start with foreclosure of the
assessment lien after a nine month assessment delinquency or sooner if the association
receives a foreclosure notice from the first security interest holder. The association will
always want to enforce its lien for assessments to trigger the super priority lien. This
can be accomplished by starting the foreclosure process. The association can use the
super priority lien to force the first security interest holder to pay that amoﬁnt. The
association should incur only the expense it believes is necessary to receive payment of
assessments. If the first security interest holder does not foreclose, the association will
maintain its assessment lien consisting of assessments, late charges, and interest. If a
loan modification or short sale is worked out with the owner’s lender, the association is
better off limiting its expenses and more likely to recover the assessments. Adding

unnecessary costs of collection — especially after a short period of delinquency — can

14 NRS 116.31164.
19
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make it all the more impossible for the owner to come current or for a short sale to close.

This situation does not benefit the association or its members.

20

The statements in this advisory opinion represent the views of the Division and its general
interpretation of the provisions addressed. It is issued to assist those involved with common
interest communities with questions that arise frequently. It is not a rule, regulation, or final
legal determination. The facts in a specific case could cause a different outcome.
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Q So you were familiar with this type of
request for an identification of delinquent HOA
payments?

A Correct.

Q And you have prepared, I'm sure, a number
of responses to this type of a question?

A Many.

Q Page 2, Mr. Marks, Page 2 indicates that
monthly dues applicable to the subject property are
$164.47, right? N

A For this particular unit. Shadow Wood has
various assessments.

Q Okay.

A They have different size units. So their
assessments are different.

0 For this particular unit, the subject
property, that is the assessment that would have
been applied monthly?

A That's the figure I got down there, I'm
going to assume that's it.

Q The next line indicates that the dues had
been paid through to November 31, 2011, correct?

A Paid 11/31/11 to '12 -- oh, that's ~—--
yeah. They're paid through then. I believe that's

what that means. And the next payment is due in

Executive Reporting Services, Inc.
702.338.7575
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Page 38
1 12/01. :
Q That was my next question --

A Yes ——

= W N

Q -~ the next payment was due on want

O U O T B A PN R R A B e

12/1/11? It indicates that there are delingquencies

3 W

of $328.947
7 A Correct.
8 Q And that the late charges of $10 will

9 accrue after 15 days?

B S R ARV R Cr R T aeelar e

10 A Yes, that is correct. That is what the
11 late charges are.

12 Q And 15 days from what? Would it be from
13 the date of this?

14 A It's from the date -— no. It's 15 days

15 from —-- when we send you out a statement, your

o LT B o LA AR A SR VLIV L b OB AT EELE T LA L N oA DA LA DB B A L B o A O s

A B A ebeb L R it

16 dues —— your assessments are due on the first of the

17 month. And we gave you 15 days. So it would be on

18 the 16th day actually. The computer automatically E
19 puts on late charges. §
20 Q In relation to this one, where it says, §

21 "The next payment is due 12/1/2011", the late charge

22 would accrue on December 1l6th ~-

L Bt EEL AL e AL L b S At

23 A Correct. -

st

24 0 -— 20117
25 Okay. The next line indicates, no g

Executive Reporting Services, Inc.
702.338.7575
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transfer fees to the HOA are owed?

A

Q

Right.

And then the next line says management

company followed by the amount $3007?

A

That's the transfer fees. Tt's a new

owner set up fee.

Q
A

Q

So is

that the same with every new owner?

Everybody. Every association.

And that fee represents just a new owner

taking over?

A

Q
A

Q

Yes.

What we have to do in our office.

And that is paid to —-

Us directly.

Okay.

Good. Is there a statement,

contract or any other document setting forth this

$300 management fee?

A

Q
A

Q

In our contract.

In your contract?

With the association.

Perfect. The response goes on to say —-

and there is a check —- that no dues have been

referred to a collection agency?

A
point, no.

Q

No amount of dues have been set —- at this

Okay.

And I guess my next question is —-

Page 39
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Page 40
maybe you already answered it. Okay. But I'm not

clear: Can MP refer an account to collection on

w N =

behalf of Shadow Wood? Does MP have that right?

T s o R R R R

S i e L VR A s

LS A A A S A

I

A We —— yeah. Per the collection policy we
have the right because we're following the

collection policy of the association.

5
6
7 Q Got you. Does MP refer past due accounts
8 to collection on a regular basis?

9 A Almost every month, unfortunately.

0

1 Q I think you already answeredlfhis. My

T A D LA UL A8 R A R A o E L E A oe 5

e AL L A S B A e R S Akt L) G b7 S

11 question was: At what point is an account referred
12 to collection? I think you said it was two months,
13 right.

14 A It 1s after 60 days.

15 Q And according to the exhibits in front of
16 you, this account, this property, the HOA dues owed
17 by New York Community Bank, Corp. had not been

18 referred to collection?

19 A At that point.

20 Q And this also says there are no special
21 assessments due?

22 | A At that time, there was not.

R I B B B L o R B o L R TN A AT A

23 Q And then it identifies an insurance agent?
24 A Right.
Q

25 Indicates that there is no sub or master

S O S I R S R e
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assocliation, right?
A Correct.

0 Also indicates that no liens have been

A Correct.

Q And you're -— you have done this for a
number of years. You understood what a lien meant?

A Correct.

Q I think you wrote, need copy deed?

A Yes. What that means is that, when 1t's
transferred, the property transfers, we will not
make any changes until we get a grant deed.

Q Okay.

A Showing the new owner's name on it.

0 And again, that is your signature, right?

A Correct.

Q On Page 2, you wrote in the telephone
number and the address of MP at the time?

A Correct.

Q And that is your current address, correct?

A That is current.

Q And obviously, I'm assuming since you
signed this, that everything in it was true and
cOrrect.to the best of your knowledge?

A Correct,

Executive Reporting Services, Inc.
702.338.7575
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in —-—

Title.

Q

Page

And did you then send this or did someone
Well, it would be faxed over to Ticor

Above your signature on Page 2, it's in

small print so I apologize, but do you see where it

says, and I'm quoting, "Your response to the above

constitutes a demand", and it goes on and on —-

A

Q
A

Q

quoting,

Right.
—— but do you see where I'm falking about?
Yes.

And it also goes on to say, and I'm

"If any of the foregoing should change,

please call us with corrected information

immediately”™. Do you see that?

A

Q

Yes.

Is that pretty standard for these type of

request ——

A

= O R S © I @

Yes. This is a very standard form.
It's a form, right?
It's a form.

It's a boiler plate?

You got 1t.

And the please call us is all in caps —-—

Yes.
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15 A Correct --

Page 44

1 needed to make them aware of.

e N

0 Do you know whether, Mr. Marks, this

document, Exhibit 4 was attached to the documents

= W DO

that you sent in response to our subpoena?

5 A I'm not sure. Like I said, I'm not sure
6 exactly what was sent. Other than the main

7 governing documents that I know was sent over.

8 Q You're not sure --

9 A This particular piece of papei or
10 anything -—- we would giVe you anything that we had _
11 in the file that was relevant to that. %
12 Q I think you already answered the question,

13 Mr. Marks, but you don't recall that you would have

O A M AR ISR

14 consulted with anyone before -—-

16 Q ~— preparing Exhibit 47

AR AT A SR R R R

T A A s s S SO S B B

ek

17 A Yes.

18 Q So I am going to hand you what has been
19 marked as Exhibit 5 to the deposition. .Do you

20 recognize that document?

21 A That's the status report.

22 0 Exhibit 5 is the status report. Is that

23 something that MP prepares and generates?

b BTl E R hl

24 A This comes out of our computers.

Blobiiukicy

25 Q Is that what you -- earlier, you mentioned

M NG A T G SRS

g.
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A No, sir,.

o) From your experience, Mr. Marks, has MP or

Shadow Wood HOA accepted partial payment‘from

owners?
A Yes. Payment plans, partial payments.
0 What are the circumstances, to your

knowledge, that allow for acceptance of a partial

payment instead proceeding with foreclosure, for
example?
A The board has the'right to make the

decision.

Q But are there any circumstances that you

have encountered where that is -- where a partial

payment plan, for example, is accepted?

A My understanding, the boards allow the
trustee company to make payment arrangements and
take partial payments.

Q Okay. Would you say it's a relatively
common occurrence?

A Yes.

Q One more time, I'm going to ask you to

back Exhibit 5, the ledger. And we're going to stay

on Page 1. And Page 1, it looks like there were

number of credits applied in 2009. It looks like
there was a $500 credit February 9, 2009. $250 on

S S R e e e Ry
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Page
April 17, 2009 and $500 July 2, 2009. First of all,
did I read those figures correctly?
.A Correct.

Q Is it your understanding that these were
payments made by the former owner?

A Yes, because it's on her account.

Q And they were certainly accepted and
applied to the balance? |

A Correct.

Q Now, between Julyllst of 2008, according
to Exhibit 5, the ledger, on July 2, 2009 this
account always had a past due balance; didn't it?

A Well, up until —- well, June '08 is when
it had a zero balance -- actually, no. It had a —-
it had a credit. It had a credit back in 3/19 of
'08, $50 credit.

Q Right. Right. But my gquestion was
between July 1, 2008 and July 2, 2009 —-

A Okay.

Q —— there was always a past due balance,
correct?

A Correct.

Q Do you have any idea, as you sit here
today, why MP or Shadow Wood or Alessi Koenig

initiated HOA foreclosure proceedings during that

o7
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time period —— I'm sorry. Strike that.
Do you have any idea whether MP or

Shadow Wood initiated HOA foreclosure proceedings

during that time period, between July 1, 2008 and on

July 2, 20097

A Well, onmy I end, I don't see anything.

Q Would it be your impression,'after having
reviewed Exhibit 5, the ledger, that the reason
foreclosure proceedings were not proceeded during
that time period is because the former owner was
making partial payments?

A Correct. I can't assume that there was a
payment plan or anything. 1It's just the way the
payments were coming in. That someone was making a
payment in that period of time. I don't know who
was making the payment because it was golng to the
lock box.

Q Someone was making a payment?

A Correct.

0 And they were being credited?

A Correct.

Q Is it true, Mr. Marks, that MP received a
payment of $6783!16 from New York Community Bancorp
in a check dated January 31, 2012 related to this

property?

Executive Reporting Services, Inc.
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A
Q

Correct.

Would you agree with me, Mr. Marks,

after

reviewing the figures that we have gone through

today, that there are some significant discrepancies

in the amount of the HOA assessments that were

claimed?

A

our statement i1s what we fturned over.

much that I know.

I cannot honestly say that. Because with

Whatever they're saying 1s

That is how

something different, T can't —— I can't get into

that.

Q
A

produced on a ledger are true and correct.

Q

Well —-

I'm saying that our figures that we

But isn't it true that you also provided

the letter to Ticor —-—

A

Q
A

Yeah —-

—— that indicated —-—

Yes. That was my error. Evidently, that

was my error in somehow putting that figure down.

And I'm not quite sure where it came from to be

honest with you —-

Q
A

Q

T understand -—-

—— I really don't. I don't know.

I understand. You would agree with me,

Executive Reporting Services,
702.338.7575

Inc.

Page 73
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DEC/28/2011/WED 01:21 AM

o P. 002/002
DEC. 28. 2011 mea@ncoa TITLE OF HEVADA fﬂf{mm Pl ¥

TICOR TITLE™
OF NEVADA, INC.

Decembeor 28, 2011

Shadow Wooed HOA  FAX: 304.9458 .
C/0 Mp Ausoe Mgmt

8010 W Sahars Ste 160

Las Vogas, NV 89117

RE: EserowNo:  11142269TLC

Property Owner:  Bank New York Community
Property Address: 3923 Gogo Way#109, Las Vegns, NV §9103

Qentloman:

Ticor Tile of Nevada, Inc, 15 the escrow agent for the sals aud purchase of the abovo reforenced property. The seller in
the transaetion acqulzed the property viaa non-judloia) foreclosure by tho bapnefictary of the first doed of trust.

As s3cxow agent wo are requesting herewith a demand which roflects alf funds owed by OUR SELLER ONLY and not
those funds which might have been awed by the priot owner of the subject property. Plesse also include TRANSFER
FERS duo (he association for the TRANSFER OF ACCOUNT from the above reforonced SELLER to the NEW
PURCHASER. Tieor Title vei]1 niot ba responsible for any transfer fees thar are not listed on the demand statement sent
s

A5 We we supo you are awarg, under traditions! property law, the HOA’s Hien would be completely extingulshed by 8
foreclosure of the first docd of wvst, and the new prapesty owner would not be responaible for any past spsegements,
Howsves, undar Nevada's priority” Ho swanne (NRS § 11633 16), & Yien for asseasment for delinquent “common
sxnanses based on {ho periedio budggt adopted asgaciation” will swevive ths foreclosure sate. This weans fhat the
pew owned, in this case our solfer, remainx tasponsible for assaciation duos, common area maintanance dues, etc, Incurred

up to pine (9)ymonths prlor to the forecloste sale. Landsoaps violatiohs, which sire not an pssesyment for & OMMON AsS,

We would anticipate that upon yecaipt of the funds owsd pursuant 1o your demend, you will provide ue with a Release of
Lien. However, if you are unwiiling to prepate such a releage document, we have enologed for your sonveniencs, 8
RELEASE OF REAL PROPERTY FROM LIEN, T{ you will sign this doswzent beforva Notary Public and retum it with
your demand, we will agsume the ragponsibility for socording fame wfter payment of the smounts owed. Fhis dosument

wiil releate the subject propecty fom the Lien but WILL NOT releass any rights or clalms which you my legally have
agiinst the former owner, '

1f you should have any quostions roparding this matter, pleass do not hesitata to comact the undessigned,

Bscrow Officer

R )

THE ABOVE INFORMA TION HAS BEEN PROVIDED BY:
i! -
YOUR NAME: \V‘— _ TELRPHONB NO.: 3 QJ"""CI \'h B

MATL CHECRS TO: \{V\, :

Q@M_%%ﬂ 125

PLEASE RETURN VIa FAX TQ: (702) 238-8771

$628 Sky Polnte Deive $190 Lis Vegaz, NV 83131
Phanes {702) $38-8750 Pax: (102} 218 v rd |

APP000787



MR/18/2011/MED 01:21 AN ) | P. 001/002
::: """""”ssc,za.zon‘t:somf% "TIGOR TITLE OF HEVADA - TR e £
e |
gTICOR TITLE"
T
OF NEVADA, INC.

Dacembar28, 2011

Shadow Woad HOA FAX: 304.9453
C/O Mp Assoc Mg

8010 W Sahara Ste 160

Las Vogss, NV §5117

RE:  Boerow No: 11142280710

Propomty Owoer:  Bank New Yotk Commmunity
Proporty Addseser: 3923 Gogo Way #109, Las Vogas, NV 89103

Derr Sir/Madma:
g:; reference to dt?z:a. gbove, we have a.ycnd&lg transacton which, if complote, will require the following infarmation regarding
, . ~
ONTHLY  UIQUARTERLY D YEARLY DUES L 3 Léb q' s ‘+'
rADTO_| ( eI P | m'rmn»mmm&_l_; O fw |1

permvquencss @ antys S A8 Tarecnanoss 162 s LY Dax{ ¢

TRANSPRR FRE; FIO ASSN. § = MANAGEMENT CO. 3602

_ NO AMOUNT OR NO DUES HAVE BEEN SENT TO ANY COLLECTION AGENCY

___ APORTION OFTHIS ACCOUNT HAS BEEN SENT TO COLLECTIONS, OUR COLLECTION AGENCY5:

SPECIAL ASSESSMENTS ~ovo

mnmmsumcw;m},\w + QMMMM L,

15 THERE A SUB-ASSOCIATION OR MASTER ASSOCIATION 7: (h C:)

ANY LIENS FILED? Moo
ADDITIONAL REQUIREMENTS FOR THENEW PROPERTY OWNER, IF ANY: , O,Q
oo A @f@—*& Raa
Youe respouse to the above constitutes a DEMAND on tur escyow snd will be compliod with accordinply; therefore, if any of the
fotegsing showld changs, PLEASE CALE US WITH CORRECTED INFORMATION IMMEDIATELY.

If your Associstion bas “FIRST BIGHT OF REFUSAL' or “RIGHY TC AFPROVE ANY PROFOSKD BUYER” or soy oimilar
rights, this fettar wil) serve o comply with the provision that your Associution bo notified. £ otx escrow is not served with written
potice of your Azsoaiatinn’s intantion to exercise thoge xights heveln above eet forth, onor before TBN (10) days from the data of
this niotice, your sitence wikl be deemed ovidmnos of your approval of the salo, and walver of those Yights for this kmasactien. Inthe
event you should requlre information coneeming e pending sule which s the subect of this sacrow, you may wish to confaet -
‘Tami Coop o% (702) 9388770, :

¢ v i s ar = - Vap & dwis 44 ¥ RN ..":.‘ ﬁ;Q -T- P.( kr, —— ‘QTL“W.F.-S;» wn . o=

ML cxsa CUM N-Jamj
e T . 94 G@ML#* 13

olesd )0 Lo ‘h.u“é"?l‘('?

PLEASE RETURN VIA rixdo: (703) 9388771

6638 8ky Poinse Drive #190 Les Vagus, NV @

Vi peenve v W B AEARE R A ey
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Inst #: 201110130001665
. Fees: $14,00

N/C Fee: $0.00

10713/2011 09:49:20 AM

Receipt #: 945349

Requestor:

ALESSI & KOENIG LLC [JUNES

geEcgg!ed By: MAT Pgs: 1
‘ | IE CONWAY
When recorded mail to: | CLARK COUNTY RECORDER

THE ALESSI & KOENIG, LL(

\

9500 West Flamingo Rd., Ste 100
Las Vegas, Nevada 89147
Phone: 702-222-4033

APN, 162-18-613-029 Trustee Sale No. 12668-3923.109

NOTICE OF DEFAULT AND ELECTION TO SELL UNDER HOMEOWNERS ASSOCIATION LIEN

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT IS

IN DISPUTE! You may havs the right to bring your secount in good standing by paying all of
your past due payments plus permitted costs and expenses within the time permiited by law for
reinstatement of your account. The sale may not be set until ninety days from the date this notice of
default‘rec.ﬁrdad, which appears on this notice. The amount due is $6,608.34 as of August 29, 2011
and will increase until your account becomes current. - To amange for payment to stop the
foreclosure, contact: Shadow Wood Homeowners' Association, Ine, ¢fo Alessi & Koenig, 9500 W,
Flamingo Rd, Ste 100, Las Vegas, NV §9147. :

THIS NOTICE pursuant to that cerfain Assessment Lien, recorded on July 7, 2011 as document
number 2436, of Official Records in the County.of Clark, State of Nevada. Owner(s): BANK NEW
YORK COMMURNITY , of Unit 109, as per map recorded in Book 33, Pages 44, as shown on the
Condominium Plan, Recorded on as document number Pending as shown on the Subdivision map
recorded in Maps of the County of Clark, State of Nevada. PROPERTY ADDRESS: 3923 Gogo
Wy #109, Las Vegas, NV 89103, If you have any questions, you should contact an attomey,
Notwithstanding the fact that your property is in foreclosure, you may offer your propedy for sale,
provided the sale is concluded prior to the conclusion of the foreclosure. REMEMBER YOU MAY
LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMPT ACTION. NOTICE IS HEREBY
GIVEN THAT The Alessi & Koenig s appointed trustee agent under the above reforonced lien,
dated July 7, 2011, executed by Shadow Wood Homeowners' Association, Iuc to securd
assessment obligations in favor of said Association, pursuant to the terms contained in o
Declaration of Covenants, Conditions, and Restrictions (CC&Rs). A default in the obligation for
which said CC&Rs has occurred in that the payment(s) have ot been made of homcowners
assessments due from  and all subsequent assossments, late charges, interest, collection end/or

attorney fees and costs.
Dated: August 29, 2011

Naormi Bden, Alessi & Koenig, LLC on behalf of Shadow Wood Hameowners' Association, Inc

MEEG889%D
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T inst# 201105240003017

~ Fees: $16.00 N/C Fee: $0.00-
@,\ . RPTT: $234.60 Ex; #
A.P.N. #162-18-613-029 - D5i2412011 11:52:45 AM
[RECORDING REQUESTED BY:] :e‘-‘eilﬁft 187078
i : . cquesorn. _

5:’22&2???&13‘53? ke ﬁumw*ﬂw PASION TITLE SERVICES
[WHEN RECORDED MAIL TO oneY. Recorded By: SCA Pgs: 4
AND MAIL TAX STATEMENTS TO:] DEBBIE CONWAY
NEW YORK COMMUNITY BANK_ CLARK COUNTY RECORDER
1801 E. NINTH STREET
SUITE 200

CLEVELAND, OH 44114  THE UNDERSIGNED HEREBY AFFIRMS THAT
TRERE 16 0 SOCIAL SECURITY NUMBER INNBEIED IN THIS DOCUMENT

?;1 {Space above this line for recorder's use only]
Trustee Sale No.NV08000227-10-1 Title Order No. 4459625

TRUSTEE'S DEED UPON SALE

The undersigned grantor declares:

1) The Grantee herein was the foreclosing beneficiary.

2) The amount of the unpaid debt together with costs was: $142,712.99
3) The amount paid by the grantee at the trustee sale was: $45,300.00

4) The documentary transfer tax is: $ 2.%. 60
5) Said property is in the city of. LAS VEGAS

and MTC FINANCIAL INC. dba TRUSTEE CORPS, herein called "Trustee", as Trustee (or as
Successor Trustee) of the Deed of Trust hereinafter described, hereby grants and conveys, but
without covenant or warranty, express or implied, to NEW YORK COMMUNITY BANK, herein
called "Grantee", the real property in the County of Clark, State of Nevada, described as follows:

SEE EXHIBIT “A” ATTACHED HERETO AND MADE APART HEREOF

This deed is made pursuant to the authority and powers given to Trustee (or to Successor
Trustee) by law and by that certain Deed of Trust dated April 25, 2007, made to VIRGINIA V.
FEDEL, A WIDOW and recorded on April 27, 2007, as Instrument No. 20070427-0004835 Book .
Page . of Official Records in the office of the Recorder of Clark County, Nevada, Trustee {or
Successor Trustee) having complied with all applicable statutory provisions and having performed
all of his duties under the said Deed of Trust.

NEW YORK COMMUNITY BANK
1301 E. NINTH STREET

SUITE 200

CLEVELAND, OH 44114
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All requirements of law and of said Deed of Trust relating to this sale and to notice thereof having
been complied with. Pursuant to the Notice of Trustee’s Sale, the above described property was

“sold by Trustee {or Successor Trustae) at public auction on 05/09/2011 at the place specified in
said Notice, to Grantee who was the highest bidder therefor, for $45,900.00 cash, in lawful money
of the United States, which has been paid.

Dated: 05/09/2011

MTC FINANCIAL INC. dba TRUSTEE CORPS

!
By: Jémd Degm%ar, as authorized signer

State of CALIFORNIA
County of ORANGE

On ’;l 23 l“ | before me, E:‘ﬁ@ E f@% , @ notary public personally appeared
__Jared Degener who proved to me on the basis of satisfactory evidence to be the
person(s) whose name(s) is/are subscribed to the within instrument énd acknowledged to me that
he/shel/they executed the same in histher/their authorized capacity(ies), and that by his/herftheir

signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s)
acted, executed the instrument. .

i certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

ITHESS my hand and official seal.

W
o ELISE E. BERG
_ A 2 Commigsion # 1929475
| | X Notary Public - California 3
o Orange County 2
l M; Comm, Exeire_s Mar 20, 2015‘
Notary Public in and for salth\County and State
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EXHIBIT “A»

PARCEL ONE (1):

UNIT ONE HUNDRED NINE (109}, AS SHOWN UPON THE MAP ENTITLED “SILVERADO
VILLAS II, A SUBDIVISION FOR CONDOMINIUM PURPOSES, ON FILE IN THE OFFICE OF

THE COUNTY RECORDER OF CLARK COUNTY, NEVADA, IN BOOK 33 OF PLATS, PAGE

PARCEL TWO (2):

AN UNDIVIDED 7.345% INTEREST IN AND TO THE COMMON AREA AS DEFINED IN THAT
CERTAIN DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS,
RECORDED IN THE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, NEVADA
ON DECEMBER 3, 1985, IN BOOK 2226 OF OFFICIAL RECORDS AS DOCUMENT NO.
2185340.

EXCEPTING THEREFROM THE FOLLOWING:

ALL LIVING UNITS AS SHOWN UPON THE MAP HEREINABOVE REFERRED TO AND AS
DEFINED IN THAT CERTAIN DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS, RECORDED IN THE OFFICE OF THE COUNTY RECORDER OF CLARK
COUNTY, NEVADA ON DECEMBER 3, 1985 IN BOOK 2226 OF OFFICIAL RECORDS, AS
DOCUMENT NO. 2185340.

AND FURTHER EXCEPTING THEREFROM:

THE EXCLUSIVE RIGHT TO POSSESSION OF ALL THOSE "RESTRICTED COMMON
AREAS AND/OR EXCLUSIVE USE AREA", AS DEFINED IN THE DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS, HEREINABOVE, REFERRED TO, AND
AS SET FOR ON THE SUBDIVISION MAP OF SILVERADO VILLAS Il

PARCEL THREE (3):

THE EXCLUSIVE RIGHT TO POSSESSION AND OCCUPANCY OF THOSE PORTIONS OF
THE COMMON AREAS, ABOVE DESCRIBED, DESIGNATED AS "RESTRICTED COMMON

AREAS AND/OR EXCLUSIVE USE AREAS", AS APPURTENANT TO PARCEL ONE (1) AND

TWO (2), ABOVE DESCRIBED, AS DELINEATED ON THE AFOREMENTIONED MAP AND AS
DEFINED ON THE DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS,
HEREINABOVE REFERRED. '

APP000794



STATE OF NEVADA
DECLARATION OF VALUE FORM
1. Assessor Parcel Number(s)

2.162-18-613-029

b.

C.

d

2. Type of Property:
'S OPTIONAL USE ONLY .
all vacantLand  bK] Single Fam.Res. ~ port " ORDUR SO T;?ge:

¢l Condo/Twnhse dl] 2-4 Plex Date of Recording;
Notes:

el ] Apt. Bldg f{] Comm'¥/ind'1

gD Agricultural | [] Mobile Home

L Other

3. a. Total Value/Sales Price of Property $45,900.00 price is cost + bid
b. Deed in Lieu of Foreclosure Only (value of ( )
property) - $45,900.00 price is cost + bid
¢. Transfer Tax Value: $ 234.60 : -

d. Real Property Transfer Tax Due

4. I _Exemption Claimed:
a. Transfer Tax Exemption per NRS 375.090, Section
b.Explain Reason for Exemption:

5.Partial Interest: Percentagebeing transferred: __ 100 % .

The undersigned declares and acknowledges,under penalty of perjury, pursuant to NRS
375.060 and NRS 375.110, that the information provided is correct to the best of their
information and belief, and can be supported by documentation if called upon to substantiate the
information provided herein. Furthermore, theparties agree that disallowance of any claimed
exemption, or other determination of additional taxdue,may result in a penalty of 10% of the tax
due plus interest at 1% per month. Pursuant to NRS 375.030, the Buyer and Seller shall be

jointly and severally liable for any additional amount owed.

Signature W\g Capacity _Grantor (Trustee)

Signature QMD&/A,\ Capacity _Grantee (Agent for Grantee)

SELLER (GRANTOR) INFORMATION  BUYER {(GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)

Print Name: TRUSTEE CORPS ' Print Name: NEW YORK COMMUNITY BANK

Address: 17100 GILLETTE Address:1801 E. NINTH STREET

AVENUE . ' City: CLEVELAND._

City: IRVINE State: OH Zip:44114

State: CA__ Zip: 92614

COMPANY/PER: ‘h. R t‘ i | j:. RECORDING muiﬂer or buver

Print Name; FITTO 1 AMERIUAIN WA TIUINN Escrow #: 1454 L2

Address; UEFAULTTITLE

City: 3 FIRSTAMERICANWAY ™ g0 Zip:

—SANTAANA CA OZ07T

As a public record this form may be recorded/microfilmed
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