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LAW OFFICES OF

MICHAEL F. BOHN, ESQ. LTD.

376 E. Warm Springs Road, Ste. 125

Las Vegas, Nevada 89119

(702) 642-3113 / (702) 642-9766 FAX

Attorney for Appellant Gogo Way Trust

DISTRICT COURT
CLARK COUNTY, NEVADA

NEW YORK COMMUNITY BANK, ;
CASE NO.: A660328
Plaintiff DEPT. NO. XV

VS,

SHADOW WOOD HOMEOWNERS Date of hearing: September 25, 2013
ASSOCIATION, INC.; GOGO WAY TRUST Time of hearing: 9:00 a.m.

Defendants

DEFENDANT GOGO WAY TRUST’S OPPOSITION TO
MOTION FOR ATTORNEYS FEES

Defendant/Counterclaimant Gogo Way Trust’s opposes the plaintiffs motion for attorneys fees

as follows.

POINTS AND AUTHORITIES

Virtually, the entirety of the written opinion granting summary judgment in this case involves and
acts and omissions of co-defendant Shadow Wood Homeowners Association and it’s attorneys Alessi &
Koenig. Defendant/counterclaimant Gogo Way Trust sole involvement in this litigation as the purchaser
of the subject real property at a foreclosure sale. Gogo Way Trust did not perform any of the acts or
omissions which led to this litigation. Any award of attorneys fees should be assessed against the co-

defendant and not Gogo Way Trust.
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Gogo Way Trust has claimed protections as a bona fide purchaser. Although this court did find

that Gogo Way Trust was not a bona fide purchaser, those findings are not supported with any evidence

in this court’s opinion.

stated:

In the casc of Firato v. Tuttle, 48 Cal.2d 136, 308 P.2d 333 (1957), the California Supreme Court

Instruments which are wholly void cannot ordinarily provide the foundation for good title
even in the hands of an innocent purchaser, as where a deed has been forged or has not
been delivered. Trout v. Taylor, 220 Cal. 652, 656, 32 P.2d 968. It does not appear,
however, that section 870 of the Civil Code should necessarily make the unauthorized
reconveyance by a trustee void as to such a purchaser. Section 2243 of that code states:
‘Everyone to whom property is transferred in violation of a trust, holds the same as an
involuntary trustee under such trust, unless he purchased it in good faith, and for a
valuable consideration.” (Emphasis added.) This section was also enacted in 1872 and has
been treated as correlative to section 870. Chapman v. Hughes, 134 Cal. 641, 657, 58 P.
298, 60 P. 974, 66 P. 982,

The rule indicated by section 2243, which would protect innocent purchasers for
value who take without any notice that the conveyance by the trustee was
unauthorized, is in accord with the rule protecting such purchasers who acquire
their interests from one who holds a general power and who makes a conveyance for
an unauthorized purpose, scc Alcorn v. Buschke, 133 Cal. 655, 66 P. 15, and cases
cited, or from a trustee under a sccret trust. Ricks v. Reed, 19 Cal. 551; Rafftery v.
Kirkpatrick, 29 Cal. App.2d 503, 508, 85 P.2d 147; Civil Code, s 869. The protection of
such purchasers is consistent ‘with the purpose of the registry laws, with the settled
principles of equity, and with the convenient transaction of business.” Williams v.
Jackson, 107 U.S. 478, 484, 2 S.Ct. 814, 819, 27 L.Ed. 529. It also finds support in the
better reasoned cases from other jurisdictions which have dealt with similar
problems upon general equitable principles and in the absence of statutory
provisions.  Simpson v. Stern, 63 App.D.C. 161, 70 F.2d 765, certiorari denied 292
U.S. 649, 54 S.Ct. 859, 78 L.Ed. 1499; Williams v. Jackson, supra, 107 U.S. 478, 2 S.Ct.
814; Town of Carbon Hill v. Marks, 204 Ala. 622, 86 So. 903; Lennartz v. Quilty, 191 Il1.
174, 60 N.E. 913; Millick v. O'Malley, 47 Idaho 106, 273 P. 947; Day v. Brenton, 102
Towa 482, 71 N.W. 538; Willamette Collection & Credit Service v. Gray, 157 Or. 79, 70
P.2d 39; Locke v. Andrasko, 178 Wash. 145, 34 P.2d 444.

As section 2243 of the Civil Code must be read with section 870 of the same code and
because of the obvious desirability of protecting innocent purchasers for value who rely
in good faith upon recorded instruments under the circumstances presented here, we
conclude that plaintiffs were required to plead that respondents were not such innocent
purchasers for value in order to state a cause of action against them. In the absence of such
allegations, the trial court properly sustained respondents’ demurrers to plaintiffs’ first
amended complaint.

The burden of proof to prove that the purchaser was not a bona fide purchaser lies on the party

challenging the sale. In re Farmer’s Market 22 B.R. 71, (9" Cir. BAP 1982).
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The bona fide purchaser doctrine protects a purchaser’s title against competing legal or equitable

claims of which the purchaser had no notice at the time of the conveyance. See 25 Corp., Inc. v.

Eisenman Chemical Co. 101 Nev. 664, 709 P.2d 164 (1985). As far back as 1880, the Nevada Supreme

Court, 1n the case of Moresi v. Swift 15 Nev. 215 (1880) stated:

The rule that a man who advances money bona fide and without notice, will be protected
in equity, applies equally to real estate, chattels, and personal estate.

The plaintiffs status of a bona fide purchaser protects the plaintiff from the defendants claims that
the defendant tendered the cure amount to the trustee but was rejected.

The court’s findings do not set forth any acts or omissions on the part of Gogo Way Trust, only
Shadow Wood Homeowners Association and it’s law firm. Any attorneys fees in this case should be
assessed against the party whose actions caused the damage, not the innocent purchaser.

DATED this 20th day of September, 2013.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s /Michacl F. Bohn, Esq. /
Michael F. Bohn, Esq.
376 E. Warm Springs Road, Ste. 125
Las Vegas, Nevada 89119
Attorney for Gogo Way Trust
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 20th day of September 2013, I served a photocopy of the
foregoing by placing the same in a scaled enveioFe with first-class postage fully prepaid thereon and

deposited in the United States mails addressed as follows:

Gregg A. Hubley, Esq. ALESSI & KOENIG, LLC
Pite Duncan, LLP Ryan Kerbow, Esq.

701 E. Bridger Ave # 700 Alessi & Koenig,

Las Vegas, NV 89101 9500 W. Flamingo, Ste. 205

Las Vegas, NV 89147

/s/ /Esther Maciel-Thompson/
An Employce of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

APP001152
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CLERK OF THE COURT

' Attorneys for PlaimiffCounterdefendant NEW YORK COMMUNITY BANK

BISTRICT COURT
CLARK COUNTY, NEVADA

NEW YORE COMMUNITY BANK P Case'No. A-12-8803238.C
| P Dept, Noo XV
Plaintiff
JUDGMENT
Y,
Date of Hearing: Sem mbcﬁ:‘ 23,2013
SHADOW WOOQD HOMEOWNERS? Time of }imrmg In Uhambers
ASSOCIA FT( WL INC L GGGO WAY TRUST:
a:nd DOER 1 wough ’?‘ﬁ inclusive,

; Defendants.

UG WAY TRUST,

Counterclaimant,

e

NEW YORK COMMUNITY BANCORP,
INCL DOE Individuals § theough X, and ROE
{ s,.ar‘:m:mom X through XX,

Counterdefendants,

SUDGMENT

. ~ 5

Thys matter having come on for hearing in Chambers on September 23, 2013, in Department

AV of the gbove-entitled Court, befors the Honorable Abbi Silver, District Court fudge, on

| Plaintiff’s Motion for Attorney™s Fees and Supplemental Memorandum in Support thereof The

' Court heving reviewed and

(’:1

onstdered the pleadings onfile herein, and the moving papers, inchuding

the Flaintiff's Memorandum in Support of Attorney’s Fees, Defendant GOGO WAY TRUST'S

| Opposition thereto, and Plaintif’s Reply to GOGO WAY TRUST’S Opposition:

~1- , i}
JUDOMENTY FHYT

mim .
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IT IS HEREBY ORDERED, ADJUDGED AND DYCREED that the Motion for
Attorney’s Fees Sled by Plaintiff, NEW YORK COMMUNITY B BANK, s GRANTED intisentivety

T

| for the reasons sef forth in Plaintiff's Memorandum in S support of Attomey’s Fees and Plaintiffs

§ Reply to Defendant GOGO WAY TRUST'S Upposttion o Motion for Attorney’s Fees, as the

Plaintiff has established that the feesy equested and gwarded are reasonable pursnant to Briemell v,
Golden Gate National Rank, RS Nev, 345, 455 P.2d 31 £1969):

ITISFURTHER ORDERED, ADIDGED AND DECREED that PlaintifFrecover from
Defendants, SHADOW WOOD HOMEOWNERS® ASSOO CIATION, INCL, and GOGO WAY

L TRUST, the sum of $41,130.80, with interest thereon at u rate ¢ equal 10 the prime rate of the largest

| bank In Newvads, and adjusted Jamuary 1 and Julv 1, plus two percent {£%). The amount of

| 543,130.80 is hereby reduced to judgment in Plaintiff s favor and againsi the Defendants, SHADOW
§WOoD HOMEOWNERS ASSOCIATION, INC. and GOGO WAY TRLIST, and Defendants shall

be jomtly and severally Hable therefor: and

P -i
nz-

F

FIS FURTHER ORDERED, ADJUDGED AND BECREED thet attorney’s fees shall

S i contimie to acenue at the maximum legal rate, from the en ry of judgment forward until paid in foll

and that this judgment may be augmented in the amdount of said attomey's fees expended in

a o

\\\\\\\

| collecting said Judgraent by execution or otherwise.
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707 Bast Bridger Avenue, Suite 700
| Las Vegas, Nevada 89101
Tetephone: (702) 9914628
Facsimile: U{Z‘l}{,th (342
| Eemails Ghubleviopiteduncancom
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NEQOJ .
GREGG A. HUBLEY (NV Bar #007386) % -%g,. A
ANTHONY R. SASSI (NV Bar #012486) 3

PITE DUNCAN, LLP CLERK OF THE COURT

701 East Bridger Avenue, Suite 700
Las Vegas, Nevada 89101
Telephone: (702) 991-4628
Facsimile: (702) 685-6342

E-mail: Ghubley@piteduncan.com

Attorneys for Plaintiff/Counterdefendant NEW YORK COMMUNITY BANK

DISTRICT COURT
CLARK COUNTY, NEVADA

NEW YORK COMMUNITY BANK, Case No.: A-12-660328-C
Dept. No.: XV

Plaintiff,
NOTICE OF ENTRY OF JUDGMENT
V.

SHADOW WOOD HOMEOWNERS’
ASSOCIATION, INC.; GOGO WAY TRUST,;
and DOES 1 through 20, inclusive,

Defendants.

GOGO WAY TRUST,
Counterclaimant,

V.

NEW YORK COMMUNITY BANCORP,
INC.; DOE Individuals I through X; and ROE
Corporations XI through XX,

Counterdefendants.

NOTICE OF ENTRY OF JUDGMENT

PLEASE TAKE NOTICE that a Judgment was entered in the above-entitled matter on the
9™ day of October, 2013.
/1.1
_1-

NOTICE OF ENTRY OF JUDGMENT 4111550.wpd
APP001155
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A true and correct copy of said Judgment is attached hereto as Exhibit 1.

DATED this H zﬁaay of October, 2013,

ANTHO Y R SASSI
Attorneys for Plaintiff/Counterdefendant NEW
YORK COMMUNITY BANK

|

\

.

NOTICE OF ENTRY OF JUDGMENT
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New York Community Bank v. Shadow Wood, et al.
District Court Clark County, Nevada
Case No.: A-12-660328-C

DECLARATION OF SERVICE

I, the undersigned, declare: [ am, and was at the time of service of the papers herein referred
to, over the age of 18 years, and not a party to this action. My business address is 701 East Bridger
Avenue, Suite 700, Las Vegas, Nevada §9101.

On October 10, 2013, T served the following document(s):
NOTICE OF ENTRY OF JUDGMENT

on the parties in this action addressed as follows:

Michael F. Bohn Bradley Bace, Esq.

LAW OFFICES OF MICHAEL F. BOHN ALESSI & KOENIG, LL.C

376 East Warm Springs Road. Suite 125 9500 West Flamingo Road, Suite 205

Las Vegas, Nevada 89119 Las Vegas, Nevada 89147

Attorney for Defendant Gogo Way Trust Attorneys for Defendant Shadow Wood
Homeowners’ Association, Inc.

x BY MAIL: I placed a true copy in a sealed envelope addressed as indicated above. 1 am
readily familiar with the firm's practice of collection and processing correspondence for
mailing. It is deposited with the U.S. Postal Service on that same day in the ordinary course
of business. I am aware that on motion of party served, service is presumed invalid if postal
cancellation date or postage meter date is more than one day after date of deposit for mailing
in affidavit.

BY ELECTRONIC MAIL: [electronically mailed the above-described document to the
email address above.

BY FACSIMILE: I personally sent to the addressee's facsimile number a true copy of the
above-described document(s). 1 verified transmission with a confirmation printed out by the
facsimile machine used. Thereafter, [ placed a true copy in a sealed envelope addressed and
mailed as indicated above.

BY FEDERAL EXPRESS: I placed a true copy in a sealed Federal Express envelope
addressed as indicated above. I am familiar with the firm’s practice of collection and
processing correspondence for Federal Express delivery and that the documents served are
deposited with Federal Express this date for overnight delivery,

[ declare under penalty of perjury under the laws of the State of Nevada that the foregoing
is true and correct.

Executed this &%ay of October 2013, at Las Vegas, Nevada.

APP001157
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| GREGG A, HUBLEY (NV Bar #007386) Cﬁ&z i-fée‘“""'*
PPITE DUNCAN, LLYP

P70 LustB dger Avenue, Suite 7
L&fa Vegas, Nevada 89101
Telephaone: {707 9914628
Facsimile: {702} 683-6342

1) CLERK OF THE COURT |

i
g E-mail: Ghubley: fopieduncan.oom

%
» Attorneys for PlaimB¥Counterdefendant NEW YORK COMMUNITY BANK

AN

DISTRICT COURY

o

£

CLARK COUNTY, NEVADA
s
§ONEW YORE COMMIUNITY RANK Case No.: A-12-680328-C
| i Dept. Noo XV
Plaintiff, | |
JUDGMENT
e Date of Hearing: September 23, 2013 |
f:li-;iif%i.ﬁ@‘»’x‘ WOOD HOMBOWNERS? Time of '§imrm In Chambers
ASSOCIATION, INC.. GOGO WAY TRU
and DOES § through 20, inclusive, ;
Defendants.
GOGO WAY TRUST,
Counterclairuant, : §
i v,

NEW YORK COMMUNITY BANCORS
INCL; DO ‘m..mdma [ theough X; and RO{
Corporations X1 tivough XX,

{Counterdefendanis,

JUDGMENT

This matter baving come on for hearing in Chambers on September 23,2013, in Deparment
AY o the above-entided Court, befors the Honorable Abbi Silver, Districr Court Judge, on |

S| Plaintiff’s Mation for Agorney’s Fees and Supplemental Memorandug in support thereof The

i
{

¢ Court having reviewed and considered the pleadings on file horein., and the mov ing papers, inchuding
P4 the Plamtiff™s Memorandum in Support of Attorney’s Fees, Defendant GOGO WAY TRUSTS
:
h - o : . . " TN AT TR N XY T v‘-' [
3 [ Opposition thereto, and Plaintffs Reply 10 GOGO WAY TRIUIST'S ~ Llpposition:

JUDGMENT - 6T 57 wpd
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3 RODERED, ADJUDGED AND DUCREED that the Motion for

| Artorney’s Fees filed by Plaiatiff, NEW YORK COMMUNITY BANK, s GRANTED in iis entizety

fo

]
)

the reasons set forth in Plaintiff s Memorandum in Sup port of Attorney’s Fees and Plaintiffs
2 NS N TV S o Yo T A
Reply 10 Defendat GOGO WAY TRUST'S Opposition w Motion for Attorney’s Fees, as the

Plaintiff hag established that the fees requested and awarded are reasonable pursuant to Srewell v

Golden Gate National Bonk, 85 Nev, 345, 433 P 2d 31 (1969,

VIS FURTHER ORDERED, ADJUDGED ANDDECREED that Plaintiff recover trom
Defendans, SHADOW WOOD HOMEOWNERS® ASSOCIATION, INC., and GOGO WAY

TRUST, the swn of $41,130.80, with interest rthereon at a rate squal 1o the prime vate of the largest

10 bank m Nevads, and adjusted Janvary 1 and July 1, plus two percent {296). The amount of
i .
it §43,130.00 is hereby redueed to fudoment in Plaintifls favor and against the Defondants, SHADOW
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P24 WOOD HOMEOQWNERS ASSOCIATION, INC, and GOGO W AY TRUST, and Defendams shall
13 be jointly and severslly Hable therefor; and
P48 IS FURTHER ORDERED, ADJUDGED AND DECREED that attom ey’s fees shall
13§ contimre to acorue at the maximum legal rate, from the eniry of udgment forward natil paid o full
b '
b . s . N .
16§ and thay this judgment may be angmented in the amount of said attormey’'s fees expended in
17§ collecting said judgment by execution or otherwise, g
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GREGG A, HUBLEY (NV Bar #007386)
ANTHONY R. SASSI (NV Bar #012486)
PITE DUNCAN, LLP

701 East Bridger Avenue, Suite 700

Las Vegas, Nevada 89101

Telephone: (702) 991-4628

Facsimile: (702) 685-6342

E-mail: Ghubley(@piteduncan.com
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CLERK OF THE COURT

Attorneys for Plaintiff/Counterdefendant NEW YORK COMMUNITY BANK

DISTRICT COURT

CLARK COUNTY, NEVADA

NEW YORK COMMUNITY BANK,
Plaintiff,
V.

SHADOW WOOD HOMEOWNERS’
ASSOCIATION, INC.; GOGO WAY TRUST,;
and DOES 1 through 20, inclusive,

Defendants.

GOGO WAY TRUST,
Counterclaimant,

V.

NEW YORK COMMUNITY BANCORP,
INC.; DOE Individuals I through X; and ROE
Corporations XI through XX,

Counterdefendants.

Case No.: A-12-660328-C
Dept. No.: XV

PLAINTIFF’S MEMORANDUM IN
SUPPORT OF ATTORNEY’S FEES
AWARD

Date of Hearing: September 25, 2013
Time of Hearing: 9:00 a.m.

PLAINTIFE’S MEMORANDUM IN SUPPORT OF AWARD OF ATTORNEY’S FEES

COMES NOW Plaintift/Counterdefendant,

NEW YORK COMMUNITY BANK

(hereinafter, “Plaintiff” or “NYCB”), by and through its attorneys of record, PITE DUNCAN, LLP,

and respectfully submits its Supplemental Memorandum in Support of Award of Attorney’s Fees.

-1-

MEMORANDUM IN SUPPORT

3945041 wpd
APP001078
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This Memorandum is made and based upon the Points and Authorities attached hereto, the
exhibits attached hereto, the pleadings and papers on file herein, and any oral argument this Court

may entertain.

POINTS AND AUTHORITIES

I
INTRODUCTION

This Court has determined that Defendants SHADOW WOOD HOMEOWNERS
ASSOCIATION (“Shadow Wood”) and GOGO WAY TRUST (“Gogo Way Trust,” and together
with Shadow Wood “Defendants™) maintained their defenses and counterclaims against NYCB in
bad faith simply to harass NYCB. As a result the Court has ordered that NYCB is entitled to an
award of the attorney’s fees it incurred after being forced to initiate and maintain litigation to recover
the property at issue (“Subject Property”). Pursuant to the Court’s Order, the only issue left to be
decided is the amount of attorney’s fees that NYCB should be awarded under the factors articulated
in Brunzell v. Golden Gate Nat’l Bank, 85 Nev. 345, 455 P.2d 31 (1969). (Order on Plaintiff’s
Motion for Attorney’s Fees, attached hereto as Ex. “1") The Court requested specific information
as to the break-down of attorney’s fees incurred by NYCB, and that information is provided herein.

The Brunzell factors favor an award to NYCB of the full amount of attorney’s fees it incurred
in litigation to reclaim the Subject Property. Foundationally, NYCB is entitled to recover the full
amount of attorney’s fees incurred because it should never have been necessary 1o initiate this
litigation in the first place. Shadow Wood’s foreclosure sale (“HOA Foreclosure™), was, at best, a
result of grossly negligent actions by Shadow Wood and its foreclosure trustee, which were
seemingly unable to work together to obtain an accurate accounting of the legitimate fees and costs
that Shadow Wood was seeking for its asserted lien. These entities were likewise unable or
unwilling to communicate the amounts to NYCB, the owner of the property. At worst, the HOA
Foreclosure was a bi-product of intentional bad faith, as the undisputed facts illustrated that the HOA
repeatedly changed the amount of its asserted HOA lien (even admittedly using amounts that had
been wiped out by NYCB’s foreclosure of the Subject Property) and ultimately refused to accept
payment from NYCB that constituted four times (4x) more than the HOA was legitimately entitled

-

MEMORANDUM IN SUPPORT 3945041.wpd
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to collect as a super-priority lien, Ultimately, NYCB had no option other than to initiate this
litigation and incur all the attendant attorney’s fees. Fortunately, it was able to resolve this litigation
as expeditiously as possible, through a motion for summary judgment, before incurring the additional
attorney’s fees that would have become necessary had this case proceeded to trial. Unfortunately,
it was not able to avoid the attorney’s fees required to respond to each of Defendant’s meritless
defenses and counterclaims and obtain the facts necessary to move forward with the Motion for
Suﬁifnary J udgmént.
I1.
ARGUMENT

A. THE AMOUNT OF FEES SOUGHT BY NYCB IS REASONABLE AND
APPROPRIATE.
When determining the reasonable value of an attorney’s services, a court should consider the
following factors:
(1) the qualities of the advocate: his ability, his training, education, experience,
professional standing and skill; (2) the character of the work to be done: its difficulty,
its intricacy, its importance, time and skill required, the responsibility imposed and
the prominence and character of the parties where they affect the importance of the
litigation; (3) the work actually performed by the lawyer: the skill, time and attention

given to the work; (4) the result: whether the attorney was successful and what
benefits were derived.

Brunzell v. Golden Gate Nat. Bank, 85 Nev. 345,349-50,455P.2d 31, 33 (1969). Here, each of the
Brunzell factors weighs in favor of awarding NYCB the full amount of its attorney’s fees.

1. NYCB’s Counsel Is Experienced and Skilled.

Counsel for NYCB, Pite Duncan, LLP (“Pite Duncan™), and lead attorney, Gregg A. Hubley,
Esq., have extensive experience advocating on behalf of creditors, particularly in relation to secured
interests in real property. Mr. Hubley received his Bachelor’s Degree, Magna Cum Laude, in 1994,
and obtained his law degree from the University of [llinois College of Law, where he was a finalist
in a National Moot Court competition. He is the managing attorney of Pite Duncan’s Las Vegas
office and is in his fourteenth (14™) year of practice in Nevada.

Mr. Hubley has handled dozens of litigated cases relating to homeowners associations liens
and the resulting foreclosure sale, and has years of experience in civil litigation involving secured

3-

MEMORANDUM IN SUPPORT 3045041 wpd
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transactions. In addition to his practical experience, Mr. Hubley regularly presents at seminars on
legal issues related to real property, and has taught Continuing Legal Education classes specifically
on title issues, issues relating to foreclosure, and ethical considerations in foreclosure actions. He
has also authored published articles and has participated in many Nevada Supreme Court appeals
that resulted in published opinions. Pite Duncan and Mr. Hubley were particularly qualified to
represent NYCB in this matter. For its services, Pite Duncan charged NYCB an hourly rate of
$225/per hour, an amount that is likely below the market value for similarly skilled and experienced
representation in Clark County, Nevada. (See, Billing Invoices, attached hereto as Exhibit “2.”)'

2. The Issues Presented in this Litigation Were Complex and Involved

Undeveloped Areas of Law.

The nature of the issues presented in this litigation were complex and involved the
interpretation and application of NRS 116.3116, with little guidance in the way of binding authority
interpreting the statute. As the Court is well aware, the central issues of this case involved the
application of the Super-Priority Lien, determining the amount of the Super-Priority Lien, and
whether a homeowners association must accept payment of the Super-Priority Lien by a lender
before proceeding to foreclosure sale. None of these questions have been addressed by the Nevada
Supreme Court. Developing arguments and drafting a Motion for Summary Judgment on these
topics required extensive research of un-reported cases, case law from other jurisdictions,
administrative opinions, and legislative history related to the enactment of NRS 116.3116.

Additionally, the facts of this particular case were convoluted. To fully understand the facts

and their impact on the application of law, NYCB had to understand the relationships and roles of

Plaintiff has attached partially redacted versions of invoices it has received from
Pite Duncan for services rendered in connection with this matter. In redacting
portions of the invoices, Plaintiff has attempted to balance the Court’s need to
review detailed invoices for the work performed while omitting portions of the
invoices that contain attorney-client privileged communications. Consequently,
Plaintiff has redacted the portions of the invoices that identify the substance of
communications between NYCB and Pite Duncan. For reference in reviewing the
attached invoices, Beth Selmensberger is an Executive Vice President of NYCB,
Samantha Joseph is In-House Counsel for NYCB, Sara Artino is the REOQ/Short
Sale Manager of NYCB, and Rowenna Souter is a Default Risk Assistant for
NYCB.

A
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Shadow Wood, its management agent, the title company, and, most importantly, Alessi and Koenig
with its tripartite role as attorney for Shadow Wood, attorney for Gogo Way Trust, and HOA
Foreclosure Trustee. It was necessary to issue subpoenas to various third party entities (including
the HOA’s management company) and to depose the person most knowledgeable of the HOA’s
management company. It was likewise necessary to go through numerous contradictory statements
and ledgers provided by the HOA, its management company, and its trustee/legal counsel. Before
coii.r..lsel cbuld even 'begin to prepare NYCB’s Motion for Summary Judgment, it had to unwind the
events leading up to the HOA Foreclosure and determine each party’s relative roles and
responsibilities. The complex, intertwined relationships between the various entities involved,
increased the time NYCB’s counsel required to move forward with a dispositive Motion.

3. The Work Actually Performed by NYCB’s Counsel Demonstrated SKill,

Experience and Attention to Detail.

In evaluating the skill counsel demonstrated, the ultimate result (an order granting summary
judgment and unwinding the HOA Foreclosure) is an important consideration. Achieving all of
NYCB’s goals through summary judgment is, at least in part, a result of the skill and diligence with
which NYCB’s counsel worked on this matter. It is respectfully submitted that the quality of the
documents prepared and filed by the undersigned during the summary judgment proceeding
(including a Motion for Summary Judgment, Supplemental Memorandum in Support of Summary
Judgment, and Reply to the Defendants’ Opposition) demonstrate the skill, time and attention that
was given to the work. A more thorough review would reveal that the undersigned devoted the same
attention to detail to the other documents prepared and filed in this matter, the review and analysis
of the documents exchanged in discovery, and the deposition of Shadow Wood’s managing agent.

In total, NYCB’s counsel prepared for and attended several hearings before this Court. In
total, counsel spent 163.6 hours resolving this case in NYCB’s favor. (See, Ex. “2.")* Inaddition,
counsel has spent an additional 14.5 hours preparing the current Motion for Attorney’s Fees,

reviewing Defendants® Opposition, drafting the Reply in support thereof, and drafting this

: The attached invoices also include charges for appellate worked performed in

connection with this matter. Those amounts have not been included in Plaintiff’s

calculation of the fees it has incurred.

<5
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Supplemental Memorandum. (Id.) NYCB’s counsel also spent 4.6 hours to re-take possession of
the Subject Property, including contacting the tenant leasing the Subject Property from Gogo Way
Trust, contacting Gogo Way Trust’s property management company, engaging in discussions with
Gogo Way’s newly-retained counsel regarding the removal of the tenant, and coordinating the
tenant’s departure. (Id.) In total, counsel spent 182.8 hours on this matter. Considering the amount
of time spent working on this matter, and the skill demonstrated by counsel, the resulting fees are
modest, if ahjzthing. |

4. Counsel’s Efforts Resulted in Complete Victory.

While no one factor is more important than any other, the fact that an attorney’s efforts result
in complete success justifies awarding substantial attorney’s fees. See Prostackv. Songailo, 97 Nev.
38. 40,623 P.2d 978, 980 (1981); Brunzell, 85 Nev. at 349,455 P.2d at 33. As stated above, NYCB
recovered the Subject Property and, in doing so, avoided trial and the added costs associated with
trying this case. NYCB’s counsel established that the HOA Foreclosure was conducted in bad faith
and demonstrated that Defendants had no reasonable basis on which to maintain their defenses.
Simply put, counsel’s advocacy resulted ina complete vindication of NYCB’srights, and culminated
in this Court unwinding Shadow Wood’s foreclosure sale. The work performed by NYCB's counsel
was reasonable, necessary, and helped NYCB once more take ownership and possession of the
Subject Property. In light of all of the above, an award of $41,130.00 (182.8 hours x $225/hour) is
reasonable, appropriate and warranted.

I11.
CONCLUSION

Based upon the foregoing, it is respectfully requested that the Court award NYCB attorney’s
fees in the amount of $41,130.00.00, which should be reduced to judgment against Defendants,

jointly and severally.

DATED this | ; “day of August, 2013.

?ﬁ HUBLEY
Attorneys for Plaintiff/ Counterdefendant NEW
YORK COMMUNITY BANK
_6-
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Shadow Wood HOA v. NYCRB, et al.
Nevada Supreme Court
Case No.: 63380

DECLARATION OF SERVICE

I, the undersigned, declare: Iam, and was at the time of service of the papers herein referred
to, over the age of 18 years, and not a party to this action. My business address is 701 East Bridger
Avenue, Suite 700, Las Vegas, Nevada 89101.

On August 12, 2013, I served the following document(s):
PLAINTIFF’S MEMORANDUM IN SUPPORT OF ATTORNEY’S FEES AWARD

on the parties in this action addressed as follows:

Michael F. Bohn
LAW OFFICES OF MICHAEL F. BOHN, LTD.
376 East Warm Springs Road. Suite 125
Las Vegas, Nevada 89119
Attorney for Defendants

BY MAIL: [ placed a true copy in a sealed envelope addressed as indicated above. [ am
readily familiar with the {irm's practice of collection and processing correspondence for
mailing. [tis deposited with the U.S. Postal Service on that same day in the ordinary course
of business. [ am aware that on motion of party served, service 1s presumed invalid if postal
cancellation date or postage meter date 1s more than one day after date of deposit for mailing
in affidavit,

BY ELECTRONIC MAIL: I electronically mailed the above-described document to the
email address above,

BY FACSIMILE: I personally sent to the addressee's facsimile number a true copy of the
above-described document(s). [ verified transmission with a confirmation printed out by the
facsimile machine used. Thereafter, I placed a true copy in a sealed envelope addressed and
mailed as indicated above.

BY FEDERAL EXPRESS: I placed a true copy in a secaled Federal Express envelope
addressed as indicated above. I am familiar with the firm’s practice of collection and
processing correspondence for Federal Express delivery and that the documents served are
deposited with Federal Express this date for overnight delivery.

[ declare under penalty of perjury under the laws of the State of Nevada that the foregoing
is true and correct.

Executed this “Z‘W\ day of August 2013, at Las Vegas, Nevada.

L DERER
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ORDR

GREGG A. HUBLEY (NV Bar #0073 86)
PITE DUNCAN, LLP

701 East Bridger Avenue, Suite 700

Las Vegas, Nevada 89101

Telephone: (702) 991-4628

Facsimile: (702) 685-6342

E-mail: Ghubley@piteduncan.com

Attorneys for_Plaintiff/ Counterdefendant NEW YORK COMMUNITY BANK

DISTRICT COURT

CLARK COUNTY, NEVADA

NEW YORK COMMUNITY BANK,
Plaintiff,
1
SHADOW WOOD HOMEOWNERS®
ASSOCIATION, INC.: GOGO WAY TRUST;
and DOES 1 through 20, inclusive,

Defendants.

GOGO WAY TRUST,
Counterclaimant,
V.
NEW YORK COMMUNITY BANCORP,
INC.; DOE Individuals I through X; and ROE
Corporations XI through XX,

Counterdefendants.

Case No.: A-12-660328-C
Dept. No.: XV

ORDER ON PLAINTIFF’S MOTION
FOR ATTORNEY’S FEES

Date of Hearing: June 10, 2013
Time of Hearing: In Chambers

ORDER ON PLAINTIFF’S MOTION FOR ATTORNEY’S FEES

This matter having come on for hearing in Chambers on June 10,2013, in Department XXV

of the above-entitled Court before the Honorable Abbi Silver, on Plaintiff’s Motion for Attorney’s

[0/

ORDER
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Fees. The Court having reviewed and considered the pleadings on file herein and the moving papers,
and finding the Plaintiff’s arguments to have merit, enters the following findings:

FINDINGS OF FACT

THE COURT HEREBY FINDS that Defendants® had no reasonable ground up which to
base their defense and, further, their conduct was indicative of bad faith and an attempt to harass the
Plaintiff. I

THE COURT FURTHER FINDS that Defendants’ based their entire defense on an
erroneous interpretation of Nevada Revised Statute (“NRS”) 116.3116. |

THE COURT FURTHER FINDS that Defendant, SHADOW WOOD HOMEOWNERS
ASSOCIATION (“Shadow Wood”), exhibited bad faith by failing to provide the Plaintiff with an

‘accurate accounting of the lien amounts that Plaintiff was attempting to pay in order to protect its

interest in the Subject Property, and rejecting a payment that far exceeding the assessments Shadow
Wood was entitled to collect under NRS 116.3116 from Plaintiff

THE COURT FURTHER FINDS that an award of attorney’s fees is appropriate, and with
respect to the award of Plaintiff’s attorney’s fees, the Motion is GRANTED.,

CONCLUSIONS OFLAW

NRS18.010 permits an award of attorney’s fees “when the court finds that the claim or
defense of the opposing party was brought or maintained without reasonable ground or to harass the
prevailing party.” When determining the reasonableness of fees, the court is to consider the qualities
of the advocate, the character of the work to be done, the work actually performed, and the result of
that work. Brunzell v. Golden Gate Nat’l Bank, 85 Nev. 345,455 P.2d 31 (1969).

Based thereon, the Court concludes that Defendants maintained a defense in this action that
was not based on any sound legal reasoning, but rather was calculated to abuse the judicial process
In an attempt to lengthen the proceedings and avoid a final Judgment.

/1.
/.1./
/4.
/1./
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Thereupon, the Court being fully advised in these premises, hereby enters ther following

Orders:
ORDER

IT IS HEREBY ORDERED that Plaintiff’s Motion for Attorney’s Fees is GRANTED in
part and CONTINUED for further briefing to ascertain the amount of the attorney’s fees award
pursuant to Brunzell v. Golden Gate Nat’l Bank, 85 Nev. 345,455 P.2d 31 (1969).

IT IS FURTHER ORDERED that this matter is continued to September 25, 2013, for
hearing at 9:00 a.m.

IT IS FURTHER ORDERED that Plaintiff is directed to submit detailed invoices for the
Court to allow for an adequate evaluation of the Brunzell factors, no later than August 12,2013, at
5:00 p.m. |

IT IS FURTHER ORDERED that Defendénts are directed to file any opposition to the
nature and amount of fées sought no later than September 3, 2013,

DATED this day of August, 2013.

DISTRICT COURT JUDGE

ANTHON %ASSI
Attorneys for Pla ntiff

ORDER APROQAABRd
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New York Community Bancorp, Inc.

Samantha Joseph

1111 Chester Avenue
Cleveland, OH 44114

New York Community Bancorp, Inc. v. Shadow Wood Homeowners' Association, et al.
Loan Number:

Property Address/Collateral Desc.:

Professional Fees

4/4/2012

4/4/2012

4/6/2012

4/10/2012

4/11/2012

4/11/2012

4/12/2012

4/12/2012

LIH

GAH

CMT

CMT

GAH

CMT

CMT

GAH

Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.O.Box 17935
San Diego, CA 92177-0935

(858)750-7600
Fax:(619)590-1385
Federal Tax ID: 33-0881441

Statement Date:

Closing Date:
Invoice Number:

Matter ID:

Analyze message recommending complaint for judicial
foreclosure as well as approval to proceed with filing the
judicial action seeking to set aside the prior HOA
foreclosure sale.

Analyzed e-mails from S. Joseph and S. Salupo re

Prepared e-mail correspondence to S. Josepn and S.
Salupo in o

Analyze e-mail exchanges with client, S. Joseph,

Analyze Clark County Recorder's online database and
recorded documents to determine outstanding
liens/encumbrances and verify chain of title. Analyze
communications with Defendants coordinating payoff
amount. Analyze Nevada case law involving HOA
Trustee, Alessi Koenig
iJ N

- Prepare Complaint for Declaratory Relief and

Quiet Title.

Analyzed e-mail correspondence from S. Joe

; Analyzed Litigation Guarantee.

Ongoing preparation of Complaint for Quiet Title and
Declaratory Relief.

Analyze litigation guarantee to identify Defendants with
interest in Subject Property. Prepare Notice of
Pendency of Action/Lis Pendens.

Analyzed and revised Complaint to Quiet Title and for

3923 Gogo Way#109, Las Vegas, NV 89103

Hours

0.30

1.20

0.10

5.50

2.60

1.20

1.20

Rate

225.00

225.00

225.00

225.00

225.00

225.00

225.00

May 22, 2012

April 30, 2012
4210754

000338-000410

Amount

67.50

270.00

22.50

1,237.50

6/-80

585.00

270.00

270.00

E-Mail
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Pite Duncan, LLP
New Y ork Community Bancorp, Inc.

4/13/2012

4/13/2012

4/16/2012

4/16/2012

4/18/2012

4/18/2012

4/19/2012

Declaratory Relief; Prepared e-mail correspondence to
S. Joseph and B. Selmensbergel

CMT  Prepare response to client, S. Joseph regarding

GAH Analyzed e-mail correspondence from S. Joseph re
Analyzed and revised e-mail correspondence to S.
Joseph re

CMT  Analyzed Secretary of State records for information
needed to effect service on GoGo Trust.

GAH  Analyzed e-mail correspondence from S. Joseph re
— Analyzed and
revised Final Draft of Complaint =

Prepared e-mail
correspondence to S. Joseph and B. Selmensberger re

GAH Telephone conference with S. Joseph re
Prepared note to fEIIe and coordinated acquisition of letter
from HOA attorney; Finalized and executed Complaint
for filing with Court; Analyzed e-mail from B.
Selmensberger re

CMT  Analyze and revise Lis Pendens. E-mail exchange with
clients, S. Joseph and B. Selmensberger,

CMT Prepare and execute Summons to the Complaint and
Lis Pendens. Analyze miscellaneous document
package received from B. Selmensberger.

Rate Summary

Laurel I. Handley 0.30 hours at $225.00/hr

Gregg A. Hubley 3.90 hours at $£25.00/hr

Crystal M. Tatco 11.90 hours at $£25.00/hr

Total hours: 16.10

Page: 2

MatterID: 000338-000410

0.50 225.00
0.20 225.00
0.70 225.00
0.40 225.00
0.60 225.00
0.30 225.00
1.00 225.00

Sub-total Fees:

67.50
877.50
2 677.50

112.50

45.00

157.50

90.00

135.00

67.50

225.00

3,622.50

E-Mail
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Pite Duncan, LLP Page: 3

New York Community Bancorp, Inc. MatterID: 000338-000410

Expenses

4/_5/2012 Westlaw Database Research. 75.00

4/11/2012 Document Retrieval - Obtain copies of recorded 7.34

documents from County Recorder's office.

4/18/2012 Filing Fee. 281.60

4/20/2012 Litigation Guarantee. 438.30

4/20/2012 Filing Fee. 7.00
Sub-total Expenses: 809.24

4,431.74
Additional Invoices Outstanding On: May 22, 2012
Statement Number StatementDate | Paid Amount Balance
Additional Billing Notes
E-mail
E-Mail
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New York Community Bancorp, Inc.

Samantha Joseph

1111 Chester Avenue
Cleveland, OH 44114

New York Community Ba'ncorp, Inc. v. Shadow Wood Homeowners' Association, et al.
Loan Number:

Property Address/Collateral Desc.:

Professional Fees

51912012

5/10/2012

5/10/2012

5/11/2012

5/14/2012

5/15/2012

5/17/2012

5/18/2012

CMT

CMT

GAH

CMT

GAH

CMT

CMT

CMT

Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.O.Box 17935
San Diego, CA 92177-0935

(858)750-7600
Fax:(619)590-1385
Federal TaxID:33-0881441

Statement Date:

Closing Date:
Invoice Number:

Matter ID:

Analyze correspondence with Report to Court regarding
status of service of process. Prepare e-mail to process
server requesting Affidavit of Due Diligence due to failure
to serve co-defendant, Gogo Way Trust.

Telephone conference with opposing counsel, Ryan
Kerbow, from Alessi Koenig regarding status of case.

Analyzed issues relative to inability to serve Defendant
GoGo Way and need for Affidavit of Due Diligence to
allow for service by publication; Analyzed file to prepare
for telephone conference with counsel for HOA,
Alessi/Koenig, re attempt to settle; Telephone cali to
HOA counsel.

Analyze Affidavit of Due Diligence provided by process
server regarding attempts to serve Gogo Way Trust.

Analyzed Answer filed by counsel for Defendant Shadow
Wood HOA; Developed strategy re scheduling required
Early Case Conference after service is effected on GoGo
Way Trust, and coordinated preparation of update to
client.

Analyze Defendant Shadow Wood HOA's Answer to
Complaint. Prepare status update to client regarding

. Frepare letter to opposing counsel, R.
Kerbow, with estimated time frame of early case
conference. |

Telephone conference with opposing counsel, R.
Kerbow, requesting conformed copy of Answer to
Complaint.

E-mail exchange with opposing counsel, R. Kerbow,
requesting copy of file stamped Answer.

3923 Gogo Way#109, Las Vegas, NV 89103

Hours

0.20

0.20

0.80

0.10

0.30

0.70

0.20

0.10

Rate

225.00

225.00

225.00

225.00

225.00

225.00

225.00

225.00

June 18, 2012

May 31, 2012
4213176

000338-000410

Amount

45.00

45.00

180.00

22.50

67.50

157.50

45.00

22.50

E-Mail
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Pite Duncan, LLP

Page: 2

New York Community Bancorp, Inc. Matter ID: 000338-000410

5/18/2012 GAH Analyzed e-mails exchanged with B. Selmensberger re 0.10 225.00

22.50

Sub-total Fees: 607.50
Rate Summary
Gregg A. Hubley 1.20 hours at $25.00/hr 270.00
Crystal M. Tatco 1.50 hours at $225.00/hr 337.50
Total hours: 2.70
Expenses
5/9/2012 Certified copy of Conformed Notice of Pendency of Action. 5.00
5/9/2012 Recording Certified Copy of Conformed Notice of 19.00
Pendency of Action.
5/10/2012 Filing Fee. 7.00
- 5/23/2012 Summons & Complaint Service Fee - Shadow Wood 105.00
Homeowner's Association.
Sub-total Expenses: 136.00
74350
Additional Invoices Outstanding On: June 18, 2012
Statement Number StatementDate Paid Amount Balance
4210754 May 22 2012 0.00 4431.74
Additional Billing Notes
E-mail 225
E-Mail
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New York Community Bancorp, Inc.

Samantha Joseph

1111 Chester Avenue
Cleveland, OH 44114

New York Community Bancorp,
Loan Number:
Property Address/Collateral Desc.:

Professional Fees

6/1/2012
6/4/2012
6/5/2012

6/6/2012

6/7/2012

6/7/2012

6/13/2012

6/14/2012

6/21/2012

CMT

CMT

CMT

CMT

GAH

CMT

CMT

CMT

CMT

Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.O.Box 17935
SanDiego,CA 92177-0935

(858)750-7600
Fax: (619)590-1385
Federal TaxID:33-0881441

Statement Date:

Closing Date:
Invoice Number:
Matter ID:

Place telephone call to opposing counsel, R. Kerbow, to
discuss file.

Place telephone call to R. Kerbow regarding settlement
of case.

Place telephone call to R. Kerbow to discuss resolution
of case.

Telephone conference with R. Kerbow regarding case
and possible settlement options. Prepare e-mail to R,
Kerbow regarding scheduling of ECC after service has
been effected upon Gogo Way Trust.

Analyzed e-mails exchanged with opposing counsel re
service on Gogo Way Trust, scheduling of Early Case
Conference; Coordinated review of documents to
produce in initial disclosure and identification of relevant
witnesses; Analyzed e-mail correspondence from
opposing counsel clarifying that it will represent Gogo
Trust and will accept service.

Multiple telephone conferences with R. Kerbow to
determine if firm will represent Gogo Way Trust. E-mai
exchange with R. Kerbow regarding representation of
Gogo Way Trust and acceptance of service.

E-mail exchange with client regarding status-ef-case.
Place telephone call to opposing counsel, R. Kerbow,

regarding Gogo Way's willingness to settle suit.

Telephone conference with R. Kerbow regarding
schedule of Early Case Conference. Analyze and reyise
status update to client regarding .
Prepare and execute Notice of Eariy Case Conference.

Analyze Affidavit of Service prepared by process server

Inc. v. Shadow Wood Homeowners' Association, et al.

3923 Gogo Way#109, Las Vegas, NV 89103

Hours

0.10

0.10

0.10

0.40

0.20

0.30

0.20

0.50

1.80

Rate
225.00

22500

225.00

225.00

225.00

225.00

225.00

225.00

225.00

July 23, 2012

June 30, 2012
4215998

000338-000410

Amount

22.50

22.50

2250

90.00

45.00

67.50

45.00

112.50

405.00

E-Mail
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Pite Duncan, LLP Page: 2
New York Community Bancorp, Inc. MatterID: 000338-000410

confirming service upon Gogo Way Trust. Telephone
conference with client, B. Selmensberger, regarding
_ Prepare for and
attend Early Case Conference.

6/22/2012 CMT  Analyze e-mail from B. Selmensberger regarding 0.20 225.00 45.00
: elephone conference
with B. Selmensberger regarding

6/25/2012 GAH  Analyzed and revised status update to client re- 0.30 225.00 67.50
6/26/2012 GAH  Analyzed e-mail correspondence from S. Joseph re 0.10 225.00 22.50
6/27/2012 CMT  Analyze voicemail received from S. Joseph. Telephone 0.40 225.00 90.00

conference with S. Joseph regarding

6/27/2012 GAH Telephone conference with S. Joseph re 0.30 225.00 67.50
{ - __

6/28/2012 CMT  E-mail exchange with client, S. Joseph, regarding 0.30 225.00 67.50
Place
teiephone cai 1 K. Kerbow 1o aiscuss councer-offer and
determine occupancy of Subject Property.

6/28/2012 GAH  Analvzed e-mail correspondence from S. Joseph re 0.30 225.00 67.50
(;oord:nated strategy for
conducting settlement negotsations 3

6/29/2012 CMT  Place telephone call to opposing counsel, R. Kerbow, to 0.20 225.00 45.00
confirm occupancy and provide counter offer. Prepare
e-mail to client, S. Joseph, regarding occupancy of
Subject Property.

Sub-total Fees: 1,305.00
Rate Summary
Gregg A. Hubley 1.20 hours at $225.00/hr 270.00
Crystal M. Tatco 4.60 hours at $225.00/hr 1,035.00
Total hours: 5.80
E-Mail
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Pite Duncan, LLP | Page: 3

New Y ork Community Bancorp, Inc. MatterID:000338-000410
Expenses

6/15/2012 Postage. 0.45

6/18/2012 Summons & Complaint Service Fee. 40.00

- 6/19/2012 Filing Fee. 3.50

Sub-total Expenses: 43.95

1,348.95
Additional Invoices Outstanding On: July 23, 2012
Statement Number StatementDate Paid Amount Balance
4213176 Jun 18 2012 0.00 743.50
Additional Billing Notes
E-maif 225
E-Mail
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New York Community Bancorp, Inc.

Samantha Joseph

1111 Chester Avenue
Cleveland, OH 44114

New York Community Bancorp, Inc. v. Shadow Wood Homeowners' Association, et al.

Loan Number:
Property Address/Collateral Desc.:

Professional Fees

7/2/2012

7/3/2012

7/5/2012

7/5/2012

7/9/2012

7/8/2012

CMT

CMT

CMT

GAH

CMT

GAH

Pite Duncan, LL.P
4375 Jutland Drive, Suite 200
P.0.Box 17935
SanDiego, CA 92177-0935

(858)750-7600
Fax:(619)590-1385
Federal Tax ID:33-0881441

Statement Date:

Closing Date:
invoice Number:

Matter ID:

Telephone conference and e-mail exchange with
opposing counsel, R. Kerbow, regarding occupancy of
Subject Property and client's intentions for possible
settlement and develop subsequent strategy for
proceeding.

Prepare follow-up e-mail to opposing counsel, R.
Kerbow, regarding new tenant. Prepare status update to
client, S. Joseph, regarding

Analyze e-mail from S. Joseph regarding

Place telephone call 10
R. Kerbow regarding new tenaiit in Subject Property.
Prepare and execute initial disclosures. Prepare Joint
Case Conference Report. Prepare e-mail to opposing
counsel, R. Kerbow with draft Joint Case Conference
Report for execution.

Analysis of strategy in light of information from HOA's
counsel that property has apparently been rented to a
tenant post-sale, and need to ensure HOA's counsel
understands that occupant must vacate for settlement to
proceed and that any rental payments collected would
be used to mitigate any damages alleged by HOA,
Analyzed file to pull documents to provide in required
NRCP 16.1 initial disclosure of witnesses and
documents; Analyzed and revised e-mail
correspondence to HOA counsel re status of tenancy,
settlement, and Joint Case Conference Report.

Prepare e-mail to R. Kerbow requesting response to
queries regarding tenancy on Subject Property.

Analysis of status of matter, including faiture of opposing

3923 Gogo Way#109, Las Vegas, NV 89103

Hours Rate

0.50 225.00
0.70 225.00
2.00 22500
0.90 225.00
0.10 225.00
0.10 225.00

August 27, 2012

July 31, 2012
4218892

000338-000410

Amount

112.50

1567.50

450.00

202.50

22.50

22.50

E-Mail
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Pite Duncan, LLP
New York Community Bancorp, Inc.

7/10/2012

7/11/2012

7M12/2012

711212012

7/20/2012

7/24/2012

712512012

7/25/2012

7/26/2012

CMT

GAH

CMT

GAH

CMT

CMT

CMT

GAH

CMT

counsel to respond to settlement counterdﬁer and
deadline for filing Motion for Summary Judgment if
opposing counsel fails to respond.

E-mail exchange with opposing counsel, R. Kerbow,
regarding settlement prospects and filing Answer for
Gogo Way and 16.1 disclosures. Analyze Joint Case
Conference Report provided by R. Kerbow and prepare
e-mail requesting original signature page. Prepare status
updates to clients regarding '

Analyzed e-mail correspondence from R. Kerbow,
counsel for HOA and Gogo Way Trust re tenant in
Analysis of strategy of proceeding
Analyzed and revised e-mail
correspondence 1o S. Joseph/B. Selmensberger

E-mail exchange with client, S. Joseph regarding
C ) ¢ s
Analyze Clark County website to determine
filing fees for filing Motion for Summary Judgment.
Execute Joint Case Conference Report.

Analyzed e-mail correspondence from S. Joseph re

'S 2 aaliFL = LY -l

Analyze Gogo Way Trust's Answer to the Complaint.
Prepare e-mail to clients with ! ’
. E-mail exchange with
cnent, B. Seimensberger, |
t. 1elephone conference
witn and analyze e-mail trom R. Kerbow regarding little
possibility of settlement and anticipated motion.

Prepare Motion for Summary Judgment.

Ongoing preparation of Motion for Summary Judgment.
E-mail to clients, S. Joseph and B. Selmensberger, te

H

Analysis of need to obtain valuation/appraisal to proceed
with Motion for Summary Judgment.

Analyze appraisal and listing documents for Subject
Property in preparation of Motion for Summary
Judgment.

Page: 2

MatterID: 000338-000410

0.50

0.40

0.30

0.10

0.50

3.30

0.20

0.10

0.30

225.00

225.00

225.00

225.00

225.00

225.00

225.00

225.00

225.00

112.50

90.00

67.50

22.50

112.50

742.50

45.00

22.50

67.50

E-Mail

APP001099



Pite Duncan, LLP | Page: 3

New York Community Bancorp, Inc. Matter 11D: 000338-000410
7/29/2012 CMT  Ongoing preparation of Motion for Summary Judgment. 3.00 22500 675.00
Sub-total Fees: 2,925.00

Rate Summary

Gregg A. Hubley | 1.60 hours at $225.00/hr 360.00
Crystal M. Tatco 11.40 hours at £25.00/hr 2,565.00
Total hours:  13.00
Expenses
7/6/2012 Postage. 3.15
7/13/2012 Postage. ' 0.65
7/23/2012 Postage. . 0.65
7/25/2012 Westlaw Database Research. 75.00
Sub-total Expenses: 79.45
3,004.45
Additional Invoices Outstanding On: August 27, 2012
Statement Number StatementDate Paid Amount Balance
4215998 Jul 23 2012 0.00 1348.95
Additional Billing Notes
E-mail 225
E-Mail

APP001100



Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.0O.Box 17935
SanDiego,CA 92177-0935

(858)750-7600
Fax:(619)590-1385
Federal Tax1D:33-0881441

New York Community Bancorp, Inc. Statement Date: September 30, 2012
Samantha Joseph Closing Date: August 31, 2012
1111 Chester Avenue Invoice Number: 4222832
Cleveland, OH44114 Matter ID: - 000338-000410

New York Community Bancorp, Inc. v. Shadow Wood Homeowners' Association, et al.
Loan Number:

Property Address/Collateral Desc.: 3923 Gogo Way#109, Las Vegas, NV 89103
Professional Fees | Hours Rate Amount
8/1/2012 GAH  Analyzed required NRCP 16.1 disclosures made by 0.20 225.00 45.00

counsel for Defendants, identifying relevant witnesses
and documents.

8/2/2012 CMT  Ongoing preparation of Motion for Summary Judgment. 2.70 225.00 607.50
E-mail exchange with client, B. Selmensberger,
regarding

- 8/6/2012 CMT  Ongoing preparation of Motion for Summary Judgment. 250 225.00 562.50

8/7/2012 CMT  Analyze and revise Motion for Summary Judgment. 2.50 225.00 562.50
Prepare correspondence to client, B. Seimensberger,
regarding

8/8/2012 CMT  Ongoing preparation of Motion for Summary Judgment. 290 225.00 652.50

Prepare e-mail to client, B. Selmensberger, regarding

8/15/2012 CMT  Analyze opposing counsel's 16.1 disclosures, 0.40 225.00 90.00
particularly affidavit of service confirming service of
NOTS. and develop strategy. -
Analyze Order Setting Civil
Non-Jury Trial and Calendar Call.

8/17/2012 CMT  Prepare status update to client regarding - - 0.40 225.00 90.00

"-

8/20/2012 CMT  Place telephone call to and e-mail exchange wath client. 0.10 225.00 22.50
B. Selmensberger regarding

8/20/2012 CAJS Analyze and revise Motion for Summary Judgment. 0.60 225.00 135.00

8/21/2012 CMT  Analyze and revise Motion for Summary Judgment 2.00 225.00 450.00
Prepare status update fo client

E-Mail

APP001101



Pite Duncan, LLP Page: 2

New York Community Bancorp, Inc. Matter ID:000338-000410
8/23/2012 CMT  E-mail exchange with client, S. Joseph, regarding 0.40 225.00 90.00
8/27/2012 CMT Prepare e-mail to client, S. Joseph, regarding 0.20 225.00 45.00
8/28/2012 CMT  Analyze e-mail from client, B. Selmensberger, regarding 010 225.00 22.50
8/29/2012 CMT  Analyze Nevada law to determine whether amendment 1.00 225.00 225.00

of complaint or substitution of parties is warranted.
Telephone conference and e-mail exchange with client
B. Selmensberger regarding '

8/29/2012 GAH Analyzed e-mails with B. Selmensberger and S. Joseph 0.40 225.00 90.00
re 7 ' '
8/30/2012 CMT  Prepare Amended Complaint and revise Motion for 0.70 225.00 167.50

Summary Judgment. Telephone conference with and
E-mail exchange with opposing counsel, R. Kerbow,
regarding stipulation to Amend Complaint.

8/31/2012 CMT  Prepare e-mail to clients, B. Selmensberger and S. 010 225.00 22.50
Joseph, regarding ¢ '

k.

8/31/2012 GAH Analyzed opposing counsel's agreement to execute 010 225.00 22.50
Stipulation to Amend and coordinated preparation of
e-mail correspondence to B. Selmensberger and S.

Joseph re stipulation.

Sub-total Fees: 3,892.50
Rate Summary
Gregg A. Hubley 0.70 hours at $25.00/hr 157.50
Christopher A. J. Swift 0.60 hours at $225.00/hr 135.00
Crystal M. Tatco -16.00 hours at $25.00/hr 3,600.00
Totalhours:  17.30
Expenses
8/2/2012 Document Retrieval - Obtain copies of recorded 7.34
documents from County Recorder's office.
8/7/2012 Westlaw Database Research. 75.00
8/20/2012 Postage. 1.95
E-Mail

APP001102



Pite Duncan, LLP
New York Community Bancorp, Inc.

Page: 3

MatterID: 000338-000410

Sub-total Expenses: 84.29
3,976.79
Additional Invoices Outstanding On: September 30, 2012
Statement Number  StatementDate Paid Amount Balance
4218892 Aug 27 2012 0.00 3004.45
Additional Billing Notes
E-mail 225
E-Mail

APP001103



Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.O.Box 17935
SanDiego, CA 92177-0935

(858)750-7600
- Fax:(619)590-1385
Federal TaxID:33-0881441

Statement Date:

New York Community Bank Closing Date:
900 Merchants Concourse | Invoice Number:
Westbury, NY 11590 Matter ID:

New York Community Bancorp, Inc. v. Shadow Wood Homeowners' Association, et al.
Loan Number:

Property Address/Collateral Desc.: 3923 Gogo Way#109, Las Vegas, NV 89103
Professional Fees , Hours
9/4/2012 CMT  Analyze and execute signed Stipulation and Order. 0.10
9/5/2012 GAH Analyzed and revised proposed Amended Complaint; 3.50
Analyzed and revised draft of Motion for Summary
Judgment. 7 ‘
9/5/2012 CMT  Prepare affidavit of counsel. Analyze Nevada law and 1.50

admissibility of evidence in support of MSJ. Analyze
Nevada case law to determine foundation for evidentiary
support of exhibits/attachments to Motion for Summary
Judgment.

9/6/2012 CMT  Analyze Clark County Recorder's online database to 3.00
determine chain of title. Further analysis of foreclosure
documents by Alessi & Koenig, title company, and
corresnondences with trustee and develop strategy for
B - ‘Analyze
Nevada law to determine possible statutory vioiations
committed by trustee, Alessi & Koenig, for inflating
payoff statement and failing to accept payment of HOA
payoff amount. Prepare extensive status update to
clients »

Lore

9/10/2012 GAH Analyzed e-mails exchanged with S. Joseph and B. 0.30
Selmsenberger re L

9/17/2012 CMT Prepare and execute Notice of Entry of Order. 0.10

9/26/2012 CMT  Analyze e-mail from client, S. Joseph, \ 1.50
" 1nalyze
corresponuences between realtor and NYCB. Analyze

October 23, 2012
September 30, 2012

Rate

225.00
225.00

225.00

225.00

225.00

225.00
225.00

4224474
000338-000410

Amount

22.50
787.50

337.50

675.00

67.50

22.50
337.50

E-Mail

APP001104



Pite Duncan, LLP

New York Community Bancorp, Inc.

CMT  Coordinate and develop strategy 1.00  225.00

Page: 2

MatterlD: 000338-000410

225.00

9/27/2012
9/28/2012 GAH  Analyzed e-mail correspondence to S. Joseph and B, 0.10 225.00 22.50
Selmensbergerre - T T
Sub-total Fees: 2,497.50
Rate Summary
Gregg A. Hubley 3.90 hours at $225.00/hr 877.50
Crystal M. Tatco 7.20 hours at $225.00/hr 1,620.00
Totalhours:  11.10
Expenses
9/6/2012 Westlaw Database Research. 75.00
9/117/2012 Filing Fee. 3.50
9/17/2012 Filing Fee. 3.50
9/18/2012 Postage. 1.50
Sub-total Expenses: 83.50
2,581.00
Additional Invoices Outstanding On: October 23, 2012
Statement Number StatementDate Paid Amount Balance
4222832 Sep 30 2012 0.00 3976.79
Additional Billing Notes
E-mail 225
E-Mail

APP001105



Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.O.Box 17935
SanDiego, CA92177-0935

(858)750-7600
Fax:(619)590-1385
Federal TaxID:33-0881441

. Statement Date: October 29, 2012
New York Community Bank Closing Date: - September 30, 2012
900 Merchants Concourse invoice Number: 4225063
Westbury, NY 11580 Matter ID: 000338-000410

New York Communitv Bancorp. Inc. v. Shadow Wood Homeowners' Association, et al.
Loan Number:

Property Address/Collateral Desc.: 3923 Gogo Way #109, Las Vegas, NV 89103
Professional Fees Hours Rate Amount
8/7/2012 CMT Analyze Nevada law regarding declaratory relief, guiet 2.50 225.00 562.50

title, and commercial reasonableness standard in
preparation of Motion for Summary Judgment. New York
Community Bancorp. Inc. v. Shadow Wood
Homeowners' !PD No.
000338-000410.

Sub-total Fees: 562.50

Rate Summary
Crystal M. Tatco 2.50 hours at $25.00/hr 562.50

Total hours: 2.50

562.50
Additional Invoijces Qutstanding On: October 29, 2012
Statement Number StatementDate Paid Amount Balance
4222832 Sep 30 2012 0.00 3976.79
4224474 Oct 23 2012 0.00 2581.00
Additional Billing Notes
- E-mail 225
Invoices go to:
E-Mail

APP001106



New York Community Bank
900 Merchants Concourse

Westbury, NY 11590

New York Community Bank v. Shadow Wood Homeowners'
Loan Number:

Property Address/Collateral Desc.:

Professional Fees

10/3/2012

10/4/2012

10/5/2012

10/5/2012

10/8/2012

10/9/2012

CMT

CMT

CMT

GAH

GAH

CMT

Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.O.Box 17935
SanDiego, CA 92177-0935

(858)750-7600
Fax:(619)590-1385
Federal TaxID:33-0881441

Statement Date:

Closing Date:
Invoice Number:

Matter ID:

Coordinate preparation of su bpoena upon Ticor Title of
Nevada.

Telephone conference with opposing counsel's assistant
and prepare e-mail to opposing counsel, R. Kerbow,
regarding amendment of First Amendment Complaint.
Telephone conference with client, B. Selmensberger
regarding = Prepare status updates to
client regarding - |

E-mail exchange with opposing counsel, R. Kerbow,
regarding revisions to Amended Complaint. Analyze
Summons and Complaint by Defendant Gogo Way.

- Telephone call to S. Joseph to
discuss
Exchanged e-mail witn s. Joseph re

Analyzed e-mail correspondence
from B. Selmensberqger v

L

Prepared Subpoena Duces Tecum to Ticor Title;
Prepared Subpoena Duces Tecum to MP Association
Management.

Analyze e-mail from client, B. Selmensberger
Analyze listing history. Telephone

Association, et al.

3923 Gogo Way #109, Las Vegas, NV 89103

Hours | Rate

0.10 225.00

0.50 225.00

0.20 225.00

1.60 225.00

0.50 225.00

0.40 225.00

November27,2012
October 31, 2012

4227827
000338-000410

Amount

22.50

112.50

45.00

337.50

112.50

90.00

E-Mail

APP001107



Pite Duncan, LLP
New York Community Bancorp, Inc.

10/9/2012

10/10/2012

10/11/2012

10/11/2012

10/15/2012

10/15/2012

10/16/2012

10/16/2012

10/19/2012

GAH

CMT

CMT

GAH

CMT

GAH

CMT

GAH

CMT

conference with H. Lam, counsel for Gogo Way Trust
regarding underlying district court action and
recommendation to file amended answer and
counterclaim and to dismiss new action. Prepare e-mail

to H. Lam with copy of NYCB's Amended Complaint and

memorializing agreement not to defauit NYCB.

Analyzed Complaint filed by counéel for Go-Go Way
(which mirrors claims by same counsel for HOA) and
developed strategy for N

Anaiyzea e-mails exchanged with B.
Selmensberger

Analyze e-mails from B. Selmensberger regarding

E-mail exchange with client, S. Joseph, regarding rew

Gomplaint:

Analyzed e-mails exchanged with S. Joseph and B.
Selmensberger re :

Prepare e-mail to opposing counsel, H. Lam, regarding
dismissal/consolidation of new action. Telephone
conference with R, Kerbow regarding dismissal of suit.

Analyzed e-mails exchanged with B. Selmensberger

E-mail exchange with client, B. Selmensberger and S.
Josephregarding ©~

Analyzed muitiple e-mails exchanged with S. Joseph
and B. Selmensberger re

Analyze voicemail from and telephone conference with
Gerald Marks of MP Management Association regarding

Page: 2

Matter ID: 000338-000410

0.40

0.20

0.20

0.20

0.30

0.10

0.20

0.20

0.30

225.00

225.00

225.00

22500

225.00

225.00

225.00

225.00

225.00

90.00

45.00

45.00

45.00

67.50

22.50

45.00

45.00

67.50

E-Mail

APP001108



Pite Duncan, LLP
New York Community Bancorp, Inc.

10/23/2012

10/24/2012

10/26/2012

10/27/2012

10/30/2012

10/30/2012

10/30/2012

10/31/2012

CMT

GAH

CMT

CMT

GAH

CMT

GAH

CMT

requirements for production of documents, if attendance
is necessary, and expected delivery of subpoenaed
documents.

Analyze documents provided by MP Management
Association. Analyze court docket to determine if new
suit has been dismissed. Prepare e-mail to opposing
counsel regarding deadline for filing Answer and
Counterclaim.

Analysis of status, including opposing counsel's failure
to file Answer to First Amended Complaint and
coordinated follow-up with opposing counsel.

Prepare follow-up e-mail to opposing counsel regarding
status of dismissal of new action and filing of Answer
and Counterclaim.

Analyze e-mail from opposing counsel, R. Kerbow
regarding filing of Answer and Counterclaim and
dismissal of new suit.

Analyzed e-mail correspondence from B. Selmensberger
re

Analysis of strategy to employ re need to
depose person who signed Ticor Title document on
behalf of MP Association Management with indication
that HOA dues were current because document in
question does not appear in documents obtained by way
of subpoena to MP Association; Telephone conference
with M. Watkins, counsel for Ticor, re difficulty locating
subpoenaed documents and request for extension of
time to provide subpoenaed documents.

Analyze court records to determine if new action has
been dismissed. Prepare status undate to client
regarding

. E-mail exchange with opc regarding
dismissal of suit and filing answer/counterclaim. E-mail
to clients regarding

Telephone conference with M. Watkins, counsel for
Ticor Title, re production of documents and extension of
time to provide subpoenaed documents.

Analvze e-mail from client regarding ¢
Place telephone call to Opposing counsel, R.
Kerbow, regarding scheduling of deposition.

Page: 3

MatterID: 000338-000410

1.70 225.00
0.10 225.00
0.10 225.00
0.10 225.00
0.70 225.00
0.70 225.00
0.40 225.00
0.10 225.00

Sub-total Fees:

382.50

22.50

2250

22.50

167.50

157.50

190.00

22.50

2,070.00

E-Mail

APP001109



Pite Duncan, LLP Page: 4
New York Community Bancorp, Inc. Matter1D: 000338-000410
Rate Summary
Gregg A. Hubley 4.10 hours at $25.00/hr 922.50
Crystal M. Tatco 5.10 hours at $£25.00/hr 1,147.50
Total hours: 9.20
Expenses
10/2/2012 Filing Fee. 3.50
10/2/2012 Filing Fee. 3.50
10/5/2012 Filing Fee. 3.50
10/5/2012 Witness Fees Associated with Subpoena and Deposition 34.00
Notice.
10/8/2012 Witness Fees Associated with Subpoena and Deposition 33.05
| Notice.
10/22/2012 Attorney service costs - Service of subpoena notice of 68.00
taking deposition - MP Association Management, inc.
10/25/2012 Attorney service costs - Service of subpoena notice of 1567.50
taking deposition - Ticor Title of Nevada, Inc.
Sub-total Expenses: 303.05
= e 2,373'05
Additional Invoices Outstanding On: November 27, 2012
Statement Number StatementDate Paid Amount Balance
4224474 Oct 23 2012 ' 0.00 2581.00
4225063 Oct 29 2012 0.00 562.50
Additional Billing Notes
E-mail 225
Invoices go to:
E-Mail

APP001110



New York Community Bank
900 Merchants Concourse

Westbury, NY 11590

New York Community Bank v. Shadow Wood Ho
Loan Number:

Property AddresleolIéteral Desc.:

Professional Fees

11/1/2012

11/1/2012

11/6/2012

11/7/2012

11/9/2012

11/12/2012

11/13/2012

11/14/2012

11/14/2012

GAH

CMT

CMT

CMT

CMT

CMT

CMT

CMT

GAH

Pite Duncan,‘LLP

4375 Jutland Drive, Suite 200
P.O.Box 17935
SanDiego, CA 92177-0935

(858)750-7600
Fax:(619)590-1385
Federal TaxID: 33-0881441

Statement Date:

Closing Date:
Invoice Number:

Matter ID:

Analyzed e-mails exchanged with S. Joseph re
Prepare e-mail to client, S. Joseph, regarding

Place telephone call to Opposing counsel regarding
scheduling of deposition date.

Telephone conferences with opposing counsel, R,
Kerbow regarding scheduling of deposition date for
Gerald Marks. Analyze court docket to determine if suit
by Gogo Way has been dismissed.

Prepare and execute Notice of Deposition of Gerald
Marks. Prepare and compile First Supplement
Disclosure of Documents.

Prepare status update to clients regarding
N #
ot * .. Analyze correspondence from legal
counsel for Ticor Title, M. Watkins granting extension.

Prepare Reply to Counterclaim. Prepare outline of
deposition questions for Gerald Marks. Analyze
documents received by Ticor Title.

Analyze documents received from Ticor Title. Ongoing

preparation for deposition of Gerald Marks. E-mail

exchanae with client reqarding .
{

Analyzed e-mails exchanged with B. Selmensberger re

meowners' Association, et al.

3923 Gogo Way #109, Las Vegas, NV 89103

Hours

0.10

0.10

0.10

0.20

0.20

0.50

5.90

2.50

0.10

December 21, 2012
November 30, 2012

Rate

225.00

225.00

225.00

225.00

225.00

225.00

225.00

225.00

225.00

4230789
000338-000410

Amount

22.50
22.50

22.50

45.00

45.00

112.50

1,327.50

562.50

22.50

E-Mail

APP001111



Pite Duncan, LLP
New York Community Bancorp, Inc.

11/15/2012

11/15/2012
11/15/2012

11/16/2012

11/16/2012

11/19/2012

11/19/2012

11/30/2012

11/30/2012

CMT

CAJS
GAH

CMT

GAH

GAH

CMT

CMT

GAH

Gregg A. Hubley
Christopher A. J. Swift
Crystal M. Tatco

E-mail exchange with client, B. Selmensberger,
regarding

5. Analyze
court docket to confirm if Gogo Way's action has been

dismissed.
Analyze and revise Reply to Counter-claim.

Revised outline of issues and questions for deposition of
G. Marks, and added exhibits to be marked to
deposition to question G. Marks about; Deposed G.
Marks; Multiple conferences with R. Kerbow, opposing
counsel, re potential for settlement, testimony by G.
Marks, numerous inconsistencies in documents to
NYCB showing different amounts allegedly due.

E-mail exchange with clients, B. Selmensberger
regarding

, . fos
Execute Reply to Counterclaim and coordinate filing of
the same.

Analyzed e-mails exchanged with B. Selmensberger re

Analyzed and revised extensive e-mail correspondence
to S. Joseph and B. Selmensberger re

Place telephone call to opposing counsel, R. Kerbow
regarding settlement options.

Prepare e-mail to opposing counsel, R. Kerbow,

regarding prospects for settlement

Analyzed e-mail correspondence from B. Selmensberger
re

Rate Summary
5.50 hours at $25.00/hr
0.50 hours at $25.00/hr
13.20 hours at $225.00/hr

Page: 2

MatterID: 000338-000410

0.50

0.50
4.60

2.20

0.20

0.40

0.10

0.90

0.10

Sub-total Fees:

225.00

225.00
225.00

225.00

225.00

225.00

225.00

225.00

225.00

112.50

112.50
1,035.00

495.00

45.00

90.00

22.50

202.50

22.50

1,237.50

112.50

2,970.00

4,320.00

E-Mail

APP001112



Pite Duncan, LLP
New Y ork Community Bancorp, Inc.

Total hours: 19.20

Page: 3
MatterID: 000338-000410

Expenses
11/9/2012 Filing Fee. 3.50.
11/9/2012 Filing Fee. 3.50
11/9/2012 Fees Associated with Prod.ucing Documents in Response 43.52
to a Subpoena from Fidelity National Financial, inc.
11/16/2012 Filing Fee. 3.50
11/27/2012 Postage. 2.90
11/27/2012 Postage. 0.45
11/27/2012 Postage. 1.70
11/28/2012 Postage. 0.65
Sub-total Expenses: 59.72
£ 4,379.72

Additional Invoices Outstanding On: December 21, 2012
Statement Number StatementDate Paid Amount Balance

42244774 Oct 23 2012 0.00 2581.00

4225063 Oct 29 2012 0.006 562.50

4227827 Nov 27 2012 0.00 2373.05
Additional Billing Notes

E-mail 225
Invoices go to:
E-Mail

APP001113



Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.O.Box 17935
SanDiego, CA 92177-0935

(858)750-7600
Fax:(619)590-1385
Federal TaxID:33-0881441

Statement Date:

January 18, 2013

New York Community Bank Closing Date: December 31, 2012
900 Merchants Concourse Invoice Number: 4233475
Westbury, NY 11590 Matter ID: 000338-000410
New York Community Bank v. Shadow Wood Homeowners' Association, et al.’ |
Loan Number:
Property Address/Collateral Desc.: 3923 Gogo Way #109, Las Vegas, NV 89103
Professional Fees Hours Rate Amount
12/312012 CMT 0.10 225.00 22.50
12/5/2012 CMT | 0.20 225.00 45.00
12/10/2012 CMT  Prepare follow-up e-mail to opposing counsel, R. 0.10 225.00 22.50
Kerbow, regarding settlement prospects.
12/12/2012 GAH Analyzed e-mails exchanged with R. Kerbow, counsel 0.30 225.00 67.50
for opposing parties, re potential for settlement, need to
depose R. Kerbow and other Alessi Koenig employees if
matter does not settle, and coordinated strategy for
follow-up if opposing counsel fails to respond.
12/21/2012 GAH Analyzed e-mail correspondence from B. Selmensberger 010 225.00 22.50
re
12/28/2012 GAH Analyzed e-mail correspondence from B. Selmensberger 0.10 225.00 22.50
re-
Sub-total Fees: 202.50
Rate Summary
Gregg A. Hubley 0.50 hours at $25.00/hr 112.50
Crystal M. Tatco 0.40 hours at $25.00/hr 90.00
Total hours: 0.90
Total Due on This Invoice: 202.50
E-Mail

APP001114



Pite Duncan, LLP
New York Community Bancorp, Inc.

Page: 2
MatterID: 000338-000410

Additional Invoices Outstanding On:

Statement Number StatementDate
4227827 Nov 27 2012
4230789 Dec 21 2012

Additional Billing Notes

January 18, 2013

Paid Amount
0.00
0.00

Balance
2373.05
4379.72

E-mail 225
Invoices go to:

E-Mail

APP001115



New York Community Bank
900 Merchants Concourse

Westbury, NY 11590

New York Communitv Bank v. Shadow Wood Homeowners' Association, et al.
Loan Number:

Property Address/Collateral Desc.:

Professional Fees

1/2/2013

1/4/2013

1/15/2013

1/24/2013

1/24/2013

1/27/2013

1/29/2013

1/31/2013

1/31/2013

GAH

GAH

KAC

KAC

GAH

KAC

GAH

KAC

GAH

Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.O.Box 17935
SanDiego,CA92177-0935

(858)750-7600
Fax:(619)590-1385
Federal TaxID:33-0881441

Statement Date:

Closing Date:
Invoice Number:

Matter ID:

Telephone conference with Yvette, court reporter, re
status of deposition transcript of G. Marks.

Exchanged e-mails with B. Selmensberger re

Analzye transcript of Testimony of Gerald Marks.

Correspond with opposing counsel re: negotiating a
continence for dispositive motion deadiine. Prepare and
execute Stipulation re: extended deadline.

Analyzed e-mail correspondence from C. Davis re
deposition of G. Marks and status of Motion for
Summary Judgment.

Continue prepartion of Motion for Summary
Judgment/incorporate Gerald Marks Deposition into
Motion.

Analyzed e-mail correspondence from B. Selmensberger
and S. Joseph re

Revise Motion for Summary Judgment. Analyze
discrepancies in document produced by opposing
counsel.

Exchanaed telenhone calls with B. Selmensberger re
_ :; Analyzed
and revised Motion for Summary Judgment.

3923 Gogo Way #109, Las Vegas, NV 89103

Hours

0.20

0.30

1.50

0.40

0.10

1.50

0.10

0.80

1.70

Sub-total Fees:

February 15, 2013
January 31, 2013

Rate

225.00

225.00

225.00

225.00

225.00

225.00

225.00

225.00

225.00

4237160
000338-000410

Amount

45.00

67.50

337.50
90.00

22.50

337.50

22.50

180.00

382.50

1,485.00

E-Mail
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Pite Duncan, LLP - Page: 2

New York Community Bancorp, Inc. MatterID: 000338-000410
Rate Summary
K. Alexandra Cavin | 4.20 hours at $225.00/hr 945.00
Gregg A. Hubley 2.40 hours at $25.00/hr 540.00
Total hours: 6.60
1,485.00
Additional Invoices Outstanding On: - February 15, 2013
Statement Number StatementDate Paid Amount -Balance
4233475 Jan 18 2013 0.00 202.50
Additional Billing Notes
E-mail 225
Invoices go fo:
E-Mail

APP001117



Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.O.Box 17935
SanDiego, CA 92177-0935

(858)750-7600
Fax:(619)590-1385
Federal Tax ID: 33-0881441

Statement Date: March 18, 2013
New York Community Bank Closing Date: February 28, 2013
900 Merchants Concourse Invoice Number: 4239959
Westbury, NY 11590 Matter ID: 000338-000410

New York Community Bank v. Shadow Wood Homeowners’ Association, et al.
Loan Number:

Property Address/Collateral Desc.: 3923 Gogo Way #109, Las Vegas, NV 89103

Professional Fees Hours Rate Amount

2/1/2013 KAC Prepare Motion for Summary Judgment. Prepare 0.60 225.00 135.00
Affidavit of Sara Artino.

2/1/2013 GAH Analyzed e-mail correspondence from B. Selmensberger 0.10 225.00 22.50
re

2/4/2013 GAH Exchanged e-mails with B. Selmensberger re 0.30 225.00 67.50

-Revised Affidavit of S. Alupo per
2/4/2013 KAC Revise Affidavit and send Affidavit to client for execution. 0.10 225.00 22.50

2/5/2013 GAH  Further revisions to Motion for Summary Judgment re 040 225.00 90.00
proper identification of S. Artino

2/5/2013 KAC Analyze and respond to inquiry from client re. 0.10 225.00 22,50

2/8/2013 KAC Follow up with client in re: 0.20 225.00 45.00
Analyze and respond to inquiry from client in re:

2/8/2013 GAH Analvzed e-mails from B. Selmensberger and S. Joseph 0.20 225.00 45.00
re

2/9/2013 KAC Analyze Shadow Wood Homeowner Association, inc.'s 0.80 225.00 180.00
Motion for Summarv Judament. Strateqgize action going :
forward in re:

2/12/2013 KAC Prepare and execute Notice of Hearing on MSJ. Prepare 0.50 225.00 112.50

and execute Notice of Submission of Affidavit. .

E-Mail

APP001118



Pite Duncan, LLP

New York Community Bancorp, Inc.

2/13/2013

2/13/2013

2/13/2013

2/14/2013

211772013

2/17/2013

2/18/2013

2/21/2013

2/21/2013

2/22/2013

LIH

KAC

GAH

GAH

KAC

KAC

KAC

GAH

KAC

GAH

Analyze status of the motion for summary judgment and 0.90 225.00
pre-trial conference and strategize

Strategize action going forward in re’ 0.30 225.00

Exchanged e-mails with B. Selmensberger re 4,30 225.00

o ' Attended pretrial conference hearing
with extensive oral argument about priority of HOA liens
and Judge's opinions/decisions in this regard;
Conference with R. Kerbow, opposing counsel, re
potential need for Motion to Disqualify counsel acting as
witness/advocate in same proceeding; Prepared detailed
e-mail correspondence to B. Selmensberger re eutcome

, . . - ; Legal
research re disqualification.

Exchanged e-mails with B. Selmensberger re ¢ 0.20 225.00

Prepare and finalize Notice of Entry and Stipulation and 0.30 225.00
Order to Extend Dispositive Motion Deadline. .

Prepare supplemental memorandum in support of 0.80 225.00
plaintiff's motion for summary judgment and in
opposition to defendant's motion for summary judgment.

Continue preparing supplemental memorandum in 2.00 225.00
support of plaintiff's motion for summary judgment and in
opposition to defendant's motion for summary judgment.

Exchanged e-mails with B. Selmensberger re 0.10 225.00

Correspond with opposing counsel re: negotiate 0.10 225.00
extension of deadline for MSJ oppositions.

Legal research to confirm inability to pursue FDCPA 0.80 225.00
claims against HOA/Alessi & Koenig for attempting to

collect on uncollectable debt that was wiped out in

NYCB foreclosure sale due to requirement of

Page: 2
Matter ID: 000338-000410

202.50

67.50

967.50

45.00

67.50

180.00

450.00

22.50

22.50

180.00

E-Mail
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Pite Duncan, LLP
New York Community Bancorp, Inc.

Page: 3
MatterID: 000338-000410

"consumer" status.

21232013 GAH Prepared e-mail correspondence to B. Selmensberger re 0.10 225.00 22.50
2/25/2013 GAH Analyzed e-mails from B. Selmensberger re - 0.10 225.00 22,50
2{26/2013 GAH Analyzed and extensive revisions to Opposition to 830 225.00 1,867.50
Defendants' Motion for Summary Judgment and
‘Supplemental Briefing in support of client's Motion for
Summary Judgment.
212712013 | GAH Prepared correspondence to R. Kerbow detailing 1.30 225.00 292.50
concerns with representation of Defendants by Alessi &
Koenig and requesting withdrawal to avoid Motion to
Disqualify; Analyzed e-mail correspondence from B.
Selmensbergerre
212812013 GAH  Prepared pretrial memorandum as required by local Rule 230 22500 517.50
(EDCR 2.67); Prepared detailed status update for
+ B. Selmensberger.
Sub-total Fees: 5,670.00
Rate Summary
K. Alexandra Cavin 5.80 hours at $225.00/hr 1,305.00
Laure! I. Handley 0.90 hours at $25.00/hr 202.50
Gregg A. Hubley 18.50 hours at $225.00/hr 4,162.50
Totalhours:  25.20
Expenses
2/8/2013 Filing Fee. 3.50
2/8/2013 Filing Fee. 209.50
2/12/2013 Filing Fee. 3.50
2/12{2013 Filing Fee. 3.50
2/13/2013 Westlaw Database Research. 75.00
2/14/2013 Filing Fee. 3.50
2/19/2013 Filing Fee. 3.50
E-Mail

APP001120



Pite Duncan, LLP Page: 4
New York Community Bancorp, Inc. MatterID: 000338-000410
Sub-total Expenses: - 302.00
5,972.00
Additional Invoices Outstanding On: March 18, 2013
Statement Number StatementDate Paid Amount Balance
4237160 Feb 15 2013 0.00 1485.00
Additional Billing Notes
E-mail 225
Invoices go to:
E-Mail

APP001121



Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.O.Box 17935
San Diego, CA92177-0935

(858)750-7600
Fax:(619)590-1385
Federal TaxID:33-0881441

Statement Date: April 16, 2013
New York Community Bank Closing Date: March 31, 2013
900 Merchants Concourse Invoice Number: 4243074
Westbury, NY 11590 Matter ID: - 000338-000410

New York Community Bank v. Shadow Wood Homeowners’ Association, et al.
Loan Number:

Property Address/Collateral Desc.: 3923 Gogo Way #109, Las Vegas, NV 89103
Professional Fees Hours Rate Amount
3/1/2013 GAH Analyzed e-mail correspondence from R. Kerbow 0.20 225.00 45.00

indicating that another attorney at Alessi & Koenig will
take over representation of buyer and seller, and R.
Kerbow will make himself available for deposition.

3/4/2013 GAH Prepared e-mail correspondence to R. Kerbow re need 040 225.00 90.00
to file Motion for Disqualification if Alessi & Koenig does
not withdraw.

3/5/2013 GAH Analyzed Opposition to Motion for Summary Judgment 2.10 225.00 472.50

filed by counsel for Defendants; Analyzed voluminous
Affidavit of N. Eden accompanying Opposition, with
exhibits attached, and noted
inconsistencies/inaccuracies in Affidavit; Legal research
on cases cited by opposing counsel and to
distinguish/limit the alleged application of the bona fide
purchaser argument.

3/6/2013 GAH Prepared Reply to Defendants' Opposition to NYCB's 420 22500 945.00
Motion for Summary Judgment; Additional legal
research to boister arguments and legislative history to
show HOA super priority lien does not include fees,
costs of collection, penalties, etc.

3/7/2013 GAH Continued preparation of Reply to Defendants’ 550 225.00 1,237.50
Opposition to NYCB's Motion for Summary Judgment;
Pulled/flagged all exhibits to be attached to Reply.

3/8/2013 GAH Prepared Motion for Disqualification of Alessi & Koenig. 4.40 225.00 990.00
3/12/2013 GAH Analyzed Reply to NYCB's Opposition to Defendants’ 0.90 225.00 202.50
Motion for Summary Judgment re preparation for hearing
on 3/13/13.
3/13/2013 GAH Analyzed competing Motions for Summary Judgment, 5.80 225.00 1,305.00

NYCB's Supplement to Motion for Summary
Judgment/Opposition to Defendants’ Motion for

E-Mail

APP001122



Pite Duncan, LLP
New York Community Bancorp, Inc.

3/18/2013

3/19/2013

3/20/2013

3/25/2013

3/26/2013

GAH

GAH

GAH

GAH

GAH

Summary Judgment, and Replies filed by both parties re
preparation for hearing on NYCB's Motion for Summary
Judgment; Attended/argued Motion for Summary
Judgment; Multiple conferences with H. Lam, new
counsel from Alessi & Koenig representing HOA and
Third Party Purchaser, re Court's decision to grant
Summary Judgment to NYCB, terms of proposed Order;
Prepared detailed e-mail correspondence to S. Joseph
and B. Selmensberaer

. Analyzed e-mail correspondence
from B. Selmensberger )

g

Prepared detailed Findings of Fact, Conclusions of Law
and Order granting NYCB's Motion for Summary
Judgment and denying Defendants' Motion for Summary
Judgment per Court's instructions for detailed Order;
Coordinated submission to B. Selmsensberger and S.
Joseph L _ _

; Analyzed e-mail correspondence
from H. Lam, counsel for Defendants, re status of
proposed Order.

Exchanged e-mails with H. Lam, counsel for
Defendants, re proposed Order granting NYCB summary
judgment; Analyzed e-mails from S. Joseph and B.
Selmsensberger

Prepared e-mai oorresbondenceto S.
Joseph and B. Selmensberger re

Analyzed e-mails from B. Selmensberger re

Exchanged e-mails with H. Lam, counsel for HOA and
third party purchaser, re status of finalizing proposed
Order.

Analyzed multiple e-mails from H. Lam, counsel for
Defendants, with requested changes to proposed Order
granting NYCB summary Judgment; Prepared e-mail
correspondence to H. Lam in response, explaining in
detail why the proposed changes are
inaccurate/inapplicable, and indicating that proposed

Page: 2

Matter ID: 000338-000410

410 225.00
0.90 225.00
0.20 225.00
0.10 225.00
3.30 225.00

922.50

202.50

45.00

22.50

742.50

E-Mail

APP001123



Pite Duncan, LL.P Page: 3
New York Community Bancorp, Inc. Matter1D:000338-000410

Order will be submitted to the Court independently if
counsel does not agree to sign today; Exchanged
additional e-mails with H. Lam re counsel for Defendants
will not approve/sign proposed Order unless changes are
made, request that our office prepare separate Order
with the language requested by opposing counsel, and
threat to file Motion for Clarification; Prepared
correspondence to Judge Silver, outlining dispute as to
language of proposed Order and containing copies of
e-mail correspondence exchanged and reasons why the
proposed Order accurately sets forth Court's
findings/Orders, and request that Court sign and file
proposed Order.

Sub-total Fees: 7,222.50

Rate Summary
Gregg A. Hubley 32.10 hours at $25.00/hr 7,222.50
Total hours: 32.10

Expenses
2/13/2013 Travel Costs - Hearing. 8.00
3/1/2013 Filing Fee. 7.00
3/1/2013 Postage. | 5.32
3/6/2013 Westiaw Database Research. 75.00
3/11/2013 Filing Fee. 7.00
3/11/2013 Postage. 5.32
3/13/2013 Travel Costs - Hearing. 10.00
3/17/2013 Postage. 3.12
Sub-total Expenses: 120.76
Total Due on This Invoice: 7,343.26
Additional Invoices Outstanding On: April 16, 2013
Statement Number Statement Date Paid Amount Balance
4239959 Mar 18 2013 0.00 5972.00
Additional Billing Notes
E-mail 225
Invoices go to
E-Mail
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Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.O.Box 17935
SanDiego,CA 92177-0935

(858)750-7600
Fax:(619)590-1385
Federal Tax1D:33-0881441

Statement Date:

New York Community Bank ~ Closing Date:
900 Merchants Concourse Invoice Number:
Westbury, NY 11590 Matter 1D;

New York Community Bank v. Shadow Wood Homeowners’ Association, et al.
Loan Number:

Property Address/Collateral Desc.: 3923 Gogo Way #109, Las Vegas, NV 839103
Professional Fees Hours Rate
51812013 LiH Analyze status of appeal and recommendation for 0.20 225.00

demand for disgorgement and motion for attorneys fees.

5/8/2013 GAH  Analyzed Notice of Appeal and Case Appeal Statement 0.70 225.00
filed by counsel for HOA and Gogo Way, Prepared
detailed e-mail correspondence to S. Joseph and B.
Selmensberger re

Exchanged e-mails with B. Selmensberger re

5972013 GAH Prepared Motion for Attomey's Fees for filing with Court; 3,30 225.00
Prepared Affidavit of Gregg Hubley to attach to Motion
for Attorney's Fees.

5/17/2013 GAH  Prepared Notice of Hearing on Motion for Attorney's 0.20 225.00
Fees to be filed and served on opposing counsel,

5120/2013 GAH  Analyzed e-mail correspondence from R. Souter and B. 0.40 225.00
Selmensbergerre

-+ 1elephone
conference with N. Eden, of Alessi & Koenig,
counsel/Trustee for HOA, re making future payments.

5/24/2013 GAH  Analyzed Notice prepared, filed and served by NV 0.20 225.00
Supreme Court referring appeal to Supreme Court
settlement program; Analyzed docket in District Court
action to ascertain whether opposing counsel filed
Opposition to Motion for Attorney's Fees.

5/28/2013 GAH Analyzed e-mail corre'épondence from B. Selmensberger 0.10 225.00
re

June 286, 2013

May 31, 2013
4251053

000338-000410

Amount

45.00

157.50

742.50

45.00

90.00

45.00

22.50

E-Mail

APP001125



Pite Duncan, LLP ' Page: 2
New York Community Bancorp, Inc, Matter1D: 000338-000410

5/29/2013 GAH Exchanged e-mails with B. Selmensberger re 0.40 225.00 80.00

: Analyzed
District Court docket to confirm that Opposition to
Motion for Attorney's Fees was filed (although not yet
served) re preparation of e-mail to B. Selmensbergerand
preparation of Reply to Opposition.

5/29/2013 ARS  Analyze opposition to Motion for Attorney fees in 1.00 225.00 225.00
preparation of drafting reply in support of motion for
attorneys fees.

5/31/2013 ARS  Legal research for reply in support of motion for 0.40 225.00 90.00
atiorneys fees.
Sub-total Fees. 1,552,50
Rate Summary
Laurel |, Handley 0.20 hours at $225.00/hr 45.00
Gregg A. Hubtey 5.30 hours at £25.00/hr 1,192.50
Anthony R. Sassi 1.40 hours at $225.00/hr 3156.00
Total hours: 6.90
Expenses
5712013 Recording Fees. 26.00
51712013 Certified copy. 5.00
51972013 Postage. 2.52
5/10/2013 Filing Fee. 3.50
51712013 Postage. 2.72
5{21/2013 Filing Fee. 3.50
Sub-total Expenses:; 43.24
Total Due on This invoice: 1,595.74
Additional Invoices Qutstanding On: June 26, 2013
Statement Number StatementDate Paid Amount Balance
4248466 May 31 2013 0.00 394 .78
Additional Billing Notes
E-mail 225
Invoices go to:
E-Mail

APP001126



New York Community Bank
900 Merchants Concourse

Westbury, NY 11590

New York Community Bank v. Shadow Wood Homeowners' Association, et

Loan Number:
Property Address/Collateral Desc.:

Professional Fees

6/112013
6/2/2013

6/3/2013

6/3/2013

6/4/2013

6/6/2013

6/5/2013

ARS
ARS

ARS

GAH

GAH

ARS

GAH

Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.O.Box 17935
San Diego,CA 92177-0935

(858)750-7600
Fax:(619)590-1385
Federal Tax1):33-0881441

Statement Date:

Closing Date;
Invoice Number:

Matter ID:

Draft reply in support of motion for attorneys fees.

Continue to draft reply in Support of Motion for
Attorney's Fees.

Continue to draft reply in Support of Motion for
Attorney's Fees.

Analyzed e-mail correspondence from B. Saelmensberger
re: Analyzed
and revised Reply to Qpposition to Motion for Attorney's
Fees.

Analyzed e-mail correspondence from R, Souter and B.
Selmensbheraer re

\ ; Telephone
calls to H. Lam and R. Kerbow of Alessi & Kerbow re
current HOA dues needed so NYCB can maintain
payments,

Analyze letter from Settlement Judge requesting
confidential setttement statement; develop strategies
and arguments to include in seftlement statement;
Begin drafting confidential settlement statement.

Analyzed correspondence and e-mails from D. Gould,
Settiement Conference Judge appointed by NV Supreme
Court, re logistics for pre-settiement conference
telephone discussion, preparation of confidential
settlement conference statement; Telephone conference
with D. Gould re scheduling of seftiement conference
and whether D. Gould will require in person attendance
by NYCB representative; Exchanged e-mails with B.
Selmansberger :

3923 Gogo Way #109, Las Vegas, NV 89103

Hours

2.10
0.60

0.70

1.20

0.20

2.10

0.80

Rate

225.00
225.00

225.00

225.00

225.00

22500

22500

July 23, 2013

June 30, 2013
4254070

000338-000410

Amount

472.50
135.00

157.50

270.00

45.00

472.50

180.00

E-Mail

APP001127



Pite Duncan, LLP
New York Community Bancorp, Inc.

6/6/2013

6/6/2013

6/7/2013

6/7/2013

6/8/2013

6/10/2013

ARS

GAH

ARS

GAH

ARS

ARS

Analyze notice of appeal re issues appealed by HOA,
analyze HOA’s previous arguments on issues being
appealed and develop strategies and arguments for
inclusion in settlement statement; draft settiement
statement including arguments in opposition to issues
raised by HOA; phone conversation with Settlement
Judge re status and timing of appeliants docketing
statement; research re orders issued by various
departments in eighth judicial district on the amount and
priority of the HOA lien.

Analyzed e-mail correspondence from B. Selmensberger
re

Analyzed time frames/deadlines imposed by settlement
conference judge (re settlement statement due within
days of docketing statement by appeliants) and
potential need to push out deadline for submitting
settlement statement so it can address issues raised by
appellants, and coordinated follow-up telephone
conference with D. Gould, settlement conference judge.

Phone conversation with current tenant of Gogo Way re
status of property ownership and vacating premises;
email to client re

- raft settlement statement.

Analyzed e-mail correspondence from M. Bohn, counsel
for Gogo Way, re tenant served with eviction notice and
request to stay eviction and escrow rent proceeds, and
coordinated update to S. Joseph and B. Selmensberger;
Telephone conference with M. Bohn re awaiting client
instructions but unlikely to stay eviction.

Email correspondence to client re

Draft confidential settlement statement for submission to
setttement judge; phione call to tenant of property re
additiona! time to vacate premises; draft agreement with
tenant to vacate property in exchange for additionat ime
to remain on property; phone call with agent for property
management company hired by Gogo Way Trustre
status of tenancy and deadline for vacating; draft
demand letter to Gogo Way Trust re accounting of rental
income during period Gogo Way Trust was in
possession of property and turnover of rental income;
phone conversation with M. Bohnre substitution of
counsel and status of tenant in property; Email

Page: 2
Matter ID: 000338-000410

3.40 22500 765.00
0.10 225.00 22.50
3.10 225.00 697.50
0.40 22500 80.00
0.20 225.00 45.00
1.40 225.00 315.00
E-Mail
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Pite Duncan, LLP
New York Community Bancorp, Inc.

6/10/2013

6/11/2013

6/11/2013

6/12/2013

GAH

ARS

GAH

GAH

correspondence to current tenant re offer to remain on
property for one week in exchange for agreeing to vacate
property; discuss strategies for proceeding with GAH re
tenant occupying property and possible representation
by counsel for Gogo Way Trust.

Analyzed and revised written agreement with tenant to
vacate property without unlawful detainer action if
additional several days to vacate were given tenants,
and noted need for release as to NYCB and broom
swept requirement to include; Analyzed multiple
communications with tenant and M. Bohn, counsel who
will be substituting in for Gogo Way, including apparent
communications from M. Bohn 1o tenants advising
tenants that they do not have to vacate and he will seek
a stay; Coordinated strategy to move forward with
unlawful detainer filing if tenant does not sign and return
agreement by COB on 6/11/13; Analvzed e-mail
correspondence from S. Joseph re

- Prepared detailed e-mail
correspondence to B. Seimensberger

Draft confidential settlement statement for submission to
settiement judge; email correspondence with tenant re
extension of time to remain on property; phone
conversation with tenant re extension of time on property
and potential interference from property manager; email
correspondence to property management re cease and
desist interference with possession of property.

Analysis of ongoing communications with tenant re
vacating premises, tenant wants to vacate but propery
management company has threatened to sue tenantfor
breach of contract if tenant vacates, and developed
strategy for advising property management company
that any lease with tenant is void and further attempts to
obstruct NYCBs right to possession. of the property may
be met with lawsuit; Analyzed e-mail correspondence
(with written correspondence attached) from D. Gould,
settliement judge appointed by NV Supreme Court, re
pre-mediation telephone conference.

Analyzed e-mails from M. Bohn, new counsel for Gogo
Way Trust, and D. Gould, Supreme Court Settlement
Judge, re substitution of counsel for Gogo Way Trust;
Analyzed Substitution of Counsel filed with NV Supreme
Court; Coordinated close monitoring to ensure that
tenants vacate as promised and that locks are changed
immediately thereafter so client has possession/control
of property; Analyzed e-mait correspondence from R.

Page: 3
Matter [D: 000338-000410

1.20 225.00 270.00
1.20 225.00 270.00
0.40 225.00 90.00
0.10 225.00 2250

E-Mail
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Pite Duncan, LLP
New York Community Bancorp, Inc.

6/14/2013

6/17/2013

6/18/2013

6/20/2013

6/20/2013

6/25/2013

GAH

GAH

GAH

ARS

GAH

ARS

Gregg A. Hubley
Anthony R. Sassi

Kerbow, counsel for HOA, re his unfamiliarity with
appellate procedure and request for other parties to join
in the docketing statement,

Analyzed voluminous Docketing Statement filed by
counsel for HOA with NV Supreme Court.

Coordinated follow up to confirm that tenants have
vacated and that vendor is contacted to change the
locks immediately to ensure that client acquires
possession/control of the property; Telephone
conference with B. Selmensberger re

‘Analyzed and revised Confidential Settlement

Statement; Telephone conference with B.
Selmensberaer re

Prepare for and attended pre-settiement conference call
re potential for settlement and scheduling of settiement
conference; email to client re date and time of
settlement conference including notice of early case
assessment report setting time and location of
settlement conference.

Analysis of status and strategy re telephone conference
with Supreme Court Settiement Conference Judge, D.
Gould, and counsel for HOA and third party purchaser,
positions to take with respect to settlement position,
and questions to ask of Settiement Conference Judge
and opposing counsel re briefing and parameters of
settlement conference, and outcome of telephone
conference, including demand that client appear in
person; Analyzed e-mail correspondence from D. Gould
re pre-mediation telephone conference and analyzed
Early Case Assessment Report prepared by D. Gould
and submitted to NV Supreme Court.

Phone conversation with S. Artino ¢

Rate Summary
8.90 hours at $225.00/hr

16.40 hours at $225.00/r
Total hours: 25.30

Page: 4

MatterID: 000338-000410

0.40 225.00
0.50 225.00
3.30 225.00
1.50 225.00
0.30 225.00
0.10 225.00

Sub-total Fees:

2,002.50
3,690.00

90.00

112.50

742.50

337.50

67.50

22.50

5,692.50

E-Mail
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Pite Duncan, LLY Page: 5
New York Commuurity Bancorp, Inc. Matter {D:000338-000410
Expenses
6/3/2013 Filing Fee. 3.50
6/10/2013 Westlaw Database Research. 75.00
6/10/2013 Postage. 0.46
Sub-total Expenses: 78.96
| 5,771.46
Additional Invoices Outstanding On: July 23, 2013
Statement Number StatementDate Paid Amount Balance
4248466 May 31 2013 0.00 394.78
4251053 Jun 26 2013 0.00 1595. 74
Additional Billing Notes
E-mail 225
Invoices go fo:
E-Mail
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ROC )
GREGG A. HUBLEY (NV Bar #007386) % 8 ggﬁm»—

PITE DUNCAN, LLP

701 East Bridger Avenue, Suite 700 CLERK OF THE COURT
Las Vegas, Nevada 89101

Telephone: (702) 991-4628

Facsimile: (702) 685-6342

E-mail: Ghublev(@piteduncan.com

Attorneys for Plaintiff/Counterdefendant NEW YORK COMMUNITY BANK
DISTRICT COURT
CLARK COUNTY, NEVADA

NEW YORK COMMUNITY BANK, Case No.: A-12-660328-C
Dept. No.: XV
Plaimntiff,

RECEIPT OF COPY
v,

SHADOW WOOD HOMEOWNERS®
ASSOCIATION, INC.; GOGO WAY TRUST:
and DOES 1 through 20, inclusive,

Defendants.

GOGO WAY TRUST,
Counterclaimant,
V.

NEW YORK COMMUNITY BANCORP,
INC.; DOE Individuals I through X; and ROE
Corporations XI through XX,

Counterdetendants.

RECEIPT of PLAINTIFF’S MEMORANDUM IN SUPPORT OF ATTORNEY'’S FEES
AWARD, is hereby acknowledged this _221‘5 day of August, 2013,
ALESST & KOENIG, LLC
D Q/L%mmﬁj

HUONG X. LAM, ESQ.
9500 West Flamingo Road, Suite 205
Las Vegas, Nevada 89147

-1-
RECEIPT OF COPY APISQ(S’(—SSIS‘F:?E”{




o o 1 O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed
08/27/2013 02:15:40 PM

@I@;‘J.W

OPPM CLERK OF THE COURT

MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641
mbohni@bohnlawtirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ. LTD.
376 E. Warm Springs Road, Ste. 125
Las Vegas, Nevada 89119

(702) 642-3113 / (702) 642-9766 FAX

Attorney for Appellant Gogo Way Trust

DISTRICT COURT
CLARK COUNTY, NEVADA

NEW YORK COMMUNITY BANK, ;
CASE NO.: A660328
Plaintiff DEPT. NO. XV

VS.

SHADOW WOOD HOMEOWNERS Date of hearing: September 25, 2013
ASSOCIATION, INC.; GOGO WAY TRUST Time of hearing: 9:00 a.m.

Decfendants

DEFENDANT GOGO WAY TRUST'S OPPOSITION TO
MOTION FOR ATTORNEYS FEES

Defendant/Counterclaimant Gogo Way Trust’s opposes the plaintiffs motion for attorneys fees as

follows.

POINTS AND AUTHORITIES

Virtually, the entirety of the written opinion granting summary judgment in this case involves and
acts and omissions of co-defendant Shadow Wood Homeowners Association and it’s attorneys Alessi &
Koenig.  Defendant/counterclaimant Gogo Way Trust sole involvement in this litigation as the purchaser
of the subject real property at a foreclosure sale. Gogo Way Trust did not perform any of the acts or

omissions which led to this litigation. Any award of attorneys fees should be assessed against the
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1 co-defendant and not Gogo Way Trust.

2
3 Gogo Way Trust has claimed protections as a bona fide purchaser. Although this court did find
that Gogo Way Trust was not a bona fide purchaser, those findings are not supported with any evidence in
this court’s opinion.
6
In the case of Firato v. Tuttle, 48 Cal.2d 136, 308 P.2d 333 (1957), the California Supreme
7
Court stated:
8 Instruments which are wholly void cannot ordinarily provide the foundation for good
9 title even in the hands of an innocent purchaser, as where a deed has been forged or
has not been delivered.  Trout v. Taylor, 220 Cal. 652, 656, 32 P.2d 968. It docs not
10 appcar, however, that scction 870 of the Civil Code should neccessarily make the
unauthorized reconveyance by a trustee void as to such a purchaser. Section 2243 of
11 that code states: CEveryonc to whom property is transferred in violation of a trust,
holds the same as an involuntary trustee under such trust, unless he purchased it in
12 good faith, and for a valuable consideration.¢ (Emphasis added.) This scction was also
cnacted in 1872 and has been treated as correlative to section 870.  Chapman v,
13 Hughes, 134 Cal. 641, 657, 58 P. 298, 60 P. 974, 66 P. 982.
14 The rule indicated by section 2243, which would protect innocent purchasers for
15 value who take without any notice that the conveyance by the trustee was
unauthorized, is in accord with the rule protecting such purchasers who acquire
16 their interests from one who holds a general power and who makes a conveyance
for an unauthorized purpose, scc Alcorn v. Buschke, 133 Cal. 655, 66 P. 15, and
17 cascs cited, or from a trustec under a sccret trust.  Ricks v. Reed, 19 Cal. 551;
Rafftery v. Kirkpatrick, 29 Cal.App.2d 503, 508, 85 P.2d 147; Civil Code, s 869. The
18 protection of such purchasers 1s consistent ¢with the purpose of the registry laws, with
the scttled principles of cquity, and with the convenient transaction of business.C
19 Williams v. Jackson, 107 U.S. 478, 484, 2 S.Ct. 814, 819, 27 L.Ed. 529. It also
finds support in the better reasoned cases from other jurisdictions which have
20 dealt with similar problems upon general equitable principles and in the absence
1 of statutory provisions. Simpson v. Stern, 63 App.D.C. 161, 70 F.2d 765,
certiorart denied 292 U.S. 649, 54 S.Ct. 859, 78 L.Ed. 1499; Williams v. Jackson,
79 supra, 107 U.S. 478, 2 S.Ct. 814; Town of Carbon Hill v. Marks, 204 Ala. 622, 86 So.
903; Lennartz v. Quilty, 191 I11. 174, 60 N.E. 913; Millick v. O'Malley, 47 Idaho 106,
23 273 P. 947; Day v. Brenton, 102 lowa 482, 71 N.W. 538; Willamette Collection &
Credit Service v. Gray, 157 Or. 79, 70 P.2d 39, Locke v. Andrasko, 178 Wash. 145, 34
24 P.2d 444.
25 As section 2243 of the Civil Code must be read with section 870 of the same code and
because of the obvious desirability of protecting innocent purchasers for value who
26 rely in good faith upon recorded instruments under the circumstances presented here,
7 we conclude that plaintiffs were required to plcad that respondents were not such
innocent purchasers for value in order to state a cause of action against them. In the
28
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absence of such allegations, the trial court properly sustained respondents' demurrers to
plaintiffs' first amended complaint.

The burden of proof to prove that the purchaser was not a bona fide purchaser lics on the party

challenging the sale. In re Farmer’s Market 22 B.R. 71, (9" Cir. BAP 1982).

The bona fide purchaser doctrine protects a purchaser’s title against competing legal or

cquitable claims of which the purchaser had no notice at the time of the conveyance. Sce 25 Corp.,

Inc. v. Eisenman Chemical Co. 101 Nev. 664, 709 P.2d 164 (1985). As far back as 1880, the

Nevada Supreme Court, in the casc of Moresi v.  Swift 15 Nev. 215 (1880) stated:

The rule that a man who advances money bona fide and without notice, will be
protected 1n cquity, applics cqually to real cstate, chattels, and personal cstate.

The plaintiffs status of a bona fide purchaser protects the plaintiff from the defendants claims
that the defendant tendered the cure amount to the trustee but was rejected.

The court’s findings do not sct forth any acts or omissions on the part of Gogo Way Trust,
only Shadow Wood Homecowners Association and it’s law firm. Any attorneys fees in this case

should be assessed against the party whose actions caused the damage, not the innocent purchaser.
DATED this 27th day of August, 2013,

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_ /s /Michacl F. Bohn, Esq. /
Michael F. Bohn, Esq.
376 E. Warm Springs Road, Ste. 125
Las Vegas, Nevada 89119
Attorney for Gogo Way Trust

CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the _ 27th day of August 2013, I served a photocopy of
the foregoing bz placing the same in a scaled envelope with first-class postage fully prepaid thercon
and deposited in the United States mails addressed as follows:

Gregg A. Hubley, Esq. 701 E. Bridger Ave # 700
Pitc Duncan, LLP Las Vegas, NV 89101
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ALESSI & KOENIG, LLC

Ryan Kerbow, Esg.

Alessi & Koenig,

9500 W. Flamingo, Ste. 205
Las Vegas, NV 89147

/s/ /Esther Maciel-Thompson/
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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Electronically Filed
09/17/2013 04:00:26 PM

NNOP
GREGG A. HUBLEY (NV Bar #007386) WZ« i-/se"m

ANTHONY R. SASSI (NV Bar #012486)

PITE DUNCAN, LLP CLERK OF THE COURT
701 East Bridger Avenue, Suite 700

Las Vegas, Nevada 89101

Telephone: (702) 991-4628

Facsimile: (702) 685-6342

E-mail: Ghublevi@piteduncan.com

Attorneys for Plaintiff/Counterdefendant NEW YORK COMMUNITY BANK

DISTRICT COURT
CLARK COUNTY, NEVADA

NEW YORK COMMUNITY BANK, Case No.: A-12-660328-C
Dept. No.: XV
Plaintiff,
NOTICE OF NON-OPPOSITION TO
V. PLAINTIFF’S SUPPLEMENTAL
MEMORANDUM IN SUPPORT OF
SHADOW WOOD HOMEOWNERS’ ATTORNEY’S FEES
ASSOCIATION, INC.; GOGO WAY TRUST;
and DOES 1 through 20, inclusive, Date of Hearing: September 25, 2013
Time of Hearing: 9:00 a.m.
Defendants.
GOGO WAY TRUST,
Counterclaimant,

V.

NEW YORK COMMUNITY BANCORP,
INC.; DOE Individuals I through X; and ROE
Corporations XI through XX,

Counterdefendants.

NOTICE OF NON-OPPOSITION TO PLAINTIFF’S SUPPLEMENTAL
MEMORANDUM IN SUPPORT OF ATTORNEY’S FEES

COMES NOW Plaintiff/Counterdefendant, NEW YORK COMMUNITY BANK (“NYCB”),
by and through its attorney of record, Pite Duncan, LLP, and hereby provides notice to the Court and
_1-

NOTICE OF NON-OPPOSITION 4030005.wpd
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all interested parties of Defendant, SHADOW WOOD HOMEOWNERS’ ASSOCIATION, INC.’s
(“Defendant” or “Shadow Wood HOA”), failure to file a response in opposition to NYCB’s
Supplemental Memorandum in Support of its Motion for Attorney’s Fees (“Supplemental
Memorandum”).

On July 25, 2013, the Court ordered NY CB to file a Supplemental Memorandum in support
of its Motion for Attorney’s fees on or before August 12, 2013, and ordered Defendants to file an
opposition to Plaintiff’s Supplemental Memorandum on or before September 3, 2013. NYCB filed
its Supplemental Memorandum on August 12, 2013. The Supplemental Memorandum was served
on counsel for Defendant, Shadow Wood HOA, via hand delivery, on August27,2013, and Shadow
Wood HOA'’s response was required to be filed and served by September 10, 2013. To date,
Defendant has not yet filed a response to the Supplemental Memorandum.

Failure of the opposing party to serve and file a written opposition may be construed as an
admission that the motion and/or joinder is meritorious and a consent to granting of the same. See
EDCR 2.20(e). In light of Defendant’s failure to file and serve a response to the Supplemental
Memorandum, NYCB requests that the Court construe this as a concession that the Supplemental
Memorandum is meritorious and a consent to granting the same by awarding NYCB all requested
attorneys fees from Defendant.

In accordance with EDCR 2.20(¢e), Defendant’s failure to oppose Defendant’s Supplemental
Memorandum constitutes consent to the granting thereof. Therefore, NY CB respectfully requests
that this Court award NYCB its attorney’s fees as requested in the Supplemental Memorandum.

DATED this 17" day of September, 2013.

PITE DUNCAN, LLP
/s/ Anthony R. Sassi

GREGG A. HUBLEY
ANTHONY R. SASSI

Attorneys for Plaintiff/Counterdefendant NEW
YORK COMMUNITY BANK

.
NOTICE OF NON-OPPOSITION 4030005.wpd
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New York Community Bank v. Shadow Wood, et al.
District Court Clark County, Nevada
Case No.: A-12-660328-C

DECLARATION OF SERVICE

I, the undersigned, declare: I am, and was at the time of service of the papers herein referred
to, over the age of 18 years, and not a party to this action. My business address is 701 East Bridger
Avenue, Suite 700, Las Vegas, Nevada 89101,

On September 17, 2013, I served the following document(s):

NOTICE OF NON-OPPOSITION TO PLAINTIFF’S SUPPLEMENTAL
MEMORANDUM IN SUPPORT OF ATTORNEY’S FEES

on the parties in this action addressed as follows:

Michael F. Bohn Bradley Bace, Esq.

LAW OFFICES OF MICHAEL F. BOHN ALESSI & KOENIG, LLC

376 East Warm Springs Road. Suite 125 9500 West Flamingo Road, Suite 205
Las Vegas, Nevada 89119 Las Vegas, Nevada 89147

Attorney for Defendant Gogo Way Trust Attorneys for Defendant Shadow Wood

Homeowners’ Association, Inc.

X BY MAIL: I placed a true copy in a sealed envelope addressed as indicated above. I am
readily familiar with the firm's practice of collection and processing correspondence for
mailing. It is deposited with the U.S. Postal Service on that same day in the ordinary course
of business. [ am aware that on motion of party served, service is presumed invalid if postal
cancellation date or postage meter date is more than one day after date of deposit for mailing
in affidavit.

BY ELECTRONIC MAIL: I clectronically mailed the above-described document to the
email address above.

BY FACSIMILE: I personally sent to the addressee's facsimile number a true copy of the
above-described document(s). I verified transmission with a confirmation printed out by the
facsimile machine used. Thereafter, I placed a true copy in a sealed envelope addressed and
mailed as indicated above.

BY FEDERAL EXPRESS: I placed a true copy in a sealed Federal Express envelope
addressed as indicated above. I am familiar with the firm’s practice of collection and
processing correspondence for Federal Express delivery and that the documents served are
deposited with Federal Express this date for overnight delivery.

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing
1s true and correct.

Executed this 17" day of September 2013, at Las Vegas, Nevada.

/s/ Nicole L. Schlanderer
NICOLE L. SCHLANDERER
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Electronically Filed
09/18/2013 04:27:18 PM

RPLY
GREGG A. HUBLEY (NV Bar #007386) WZ« i-/se"m

ANTHONY R. SASSI (NV Bar #012486)

PITE DUNCAN, LLP CLERK OF THE COURT
701 East Bridger Avenue, Suite 700

Las Vegas, Nevada 89101

Telephone: (702) 991-4628

Facsimile: (702) 685-6342

E-mail: Ghublevi@piteduncan.com

Attorneys for Plaintiff/Counterdefendant NEW YORK COMMUNITY BANK

DISTRICT COURT
CLARK COUNTY, NEVADA

NEW YORK COMMUNITY BANK, Case No.: A-12-660328-C
Dept. No.: XV

Plaintiff,
PLAINTIFF’S REPLY TO DEFENDANT
V. GOGO WAY TRUST’S OPPOSITION
TO MOTION FOR ATTORNEYS FEES
SHADOW WOOD HOMEOWNERS’
ASSOCIATION, INC.; GOGO WAY TRUST; | Date of Hearing: September 25, 2013
and DOES 1 through 20, inclusive, Time of Hearing: 9:00 a.m.

Defendants.

GOGO WAY TRUST,
Counterclaimant,

V.

NEW YORK COMMUNITY BANCORP,
INC.; DOE Individuals I through X; and ROE
Corporations XI through XX,

Counterdefendants.

PLAINTIFF’S REPLY TO DEFENDANT GOGO WAY TRUST’S OPPOSITION TO
MOTION FOR ATTORNEYS FEES

COMES NOW Plaintift/Counterdefendant, NEW YORK COMMUNITY BANK (“NYCB”),
by and through its attorneys of record, PITE DUNCAN, LLP, and respectfully submits its Reply To
Defendant Gogo Way Trust’s (“Gogo Way”) Opposition to Motion for Attorneys Fees.

_]-

REPLY 4017056.wpd
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This Motion is made and based upon the Points and Authorities attached hereto, the exhibits
attached hereto, the pleadings and papers on file herein, the exhibits attached to NYCB’s
Supplemental Memorandum in Support of Attorney’s Fees Award, and any oral argument this Court

may entertain.

POINTS AND AUTHORITIES

L.
INTRODUCTION

Once again, Gogo Way has rinsed off its bona fide purchaser argument hoping that the third
time will be the charm. Despite the fact that this Court has already determined that (a) Gogo Way
was not a bona fide purchaser and (b) that this defense was frivolous and meritless, it now hopes to
use the same tired argument to deflect the attorney’s fees award onto Defendants Shadow Wood
Home Owner’s Association (“Shadow Wood™). Gogo Way now claims that because it was a bona
fide purchaser it is an innocent party and that “[it] did not perform any of the acts or omissions
which led to this litigation.” Therefore, it believes it should be immune from paying any of the
attorney’s fees award, whatever that amount may be. However, Gogo Way conveniently ignores
the role it played in prolonging the litigation and maintaining the meritless and frivolous claims.
Gogo Way points the finger at Shadow Wood and its attorney Alessi & Koenig, but fails to
acknowledge that Alessi & Koenig were counsel of record for Gogo Way until very recently,
including during the briefing on the NYCB’s Motion for Attorney’s Fees and subsequent hearing,.
Not only is this argument unpersuasive at any level, it is completely irrelevant in the context of this
motion - determining the appropriate amount of attorney’s fees to award to NYCB.

Ultimately, the Court’s Order on Plaintiff’s Motion for Attorney’s Fees is very clear. The
parties were to submit “... further briefing to ascertain the amount of the attorney’s fees award
pursuant to Brunzell v. Golden Gate Nat’l Bank, 85 Nev. 345, 455 P.2d 31 (1969).” Gogo Way’s
Opposition fails to even mention Brunzell, let alone address any of the factors set forth in that
opinion. By this omission, Gogo Way gives its tacit admission that the nature and amount of fees
requested by NYCB are appropriate.

/..
2.

REPLY 4017056.wpd
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II.
ARGUMENT

A. GOGO WAY WAS EQUALLY RESPONSIBLE FOR MAINTAINING THIS

PROTRACTED AND NEEDLESS LITIGATION.

Gogo Way’s argument as to why it should be immune from paying NYCB’s attorney’s fees
1s premised on a basic misconception of why the attorney’s fees were awarded in the first place. The
Court did not award NYCB attorney’s fees as part of a cause of action. Instead the Court awarded
attorney’s fees under NRS 18.010, which allows for an award of attorney’s fees “when the court
finds that the claim or defense of the opposing party was brought or maintained without reasonable
ground or to harass the prevailing party.” Specifically, the Court concluded that “Defendants [both
Shadow Wood and Gogo Way] maintained a defense in this action that was not based on any sound
legal reasoning, but rather was calculated to abuse the judicial process in an attempt to lengthen the
proceedings and avoid a final judgment.” See, Order on Plaintiff’s Motion for Attorney’s Fees at
p. 2 Ins. 22-24. Simply put, attorney’s fees were awarded because of Defendants’ action after the
litigation was 1nitiated, not its actions before.

Gogo Way cannot deny that its actions during the litigation served to prolong the litigation
rather than end it. As much as it may wish to distance itself from Alessi & Koenig, the fact remains
that Gogo Way was represented by Alessi & Koenig throughout this litigation, and only retained its
current counsel after the Court awarded NYCB its attorney’s fees. It is disingenuous to look back
now and claim that the Alessi & Koenig’s action are attributable only to Shadow Wood. Similarly,
Gogo Way cannot deny that it rejected NYCB’s settlement offers, nor can it claim that it was
Shadow Wood that caused settlement discussions to fail. Finally, as is well chronicled at this point,
Gogo Way alone maintained its bona fide purchaser defense, which Shadow Wood did not and could
not claim. In claiming that Shadow Wood alone maintained frivolous defenses and needlessly

prolonged this litigation, Gogo Way asks this Court to ignore Gogo Way’s actions during this

litigation.
1]
/..
3-
REPLY 4017056.wpd
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B. GOGO WAY IS STILL NOT A BONA FIDE PURCHASER.

Seemingly unconvinced by this Court’s two previous rulings to the contrary, Gogo Way still
claims to be a bona fide purchaser. What is even more amazing is that it also believes arguing this
point for a third time will somehow save it from paying the attorney’s fees that NYCB incurred in
litigating against the meritless defense. Instead it seems to be more indicative of the stubborn
manner in which Gogo Way litigated this case. Rather than accepting that it had no legitimate
defense, Gogo Way prefers to push the issue hoping the Court will confuse Gogo Way’s obstinance
for merit. However, the only difference between this iteration of the argument and the previous ones,
is the fact that Gogo Way now relies on inapplicable California statutes and case law. Nonetheless,
in the end, the result is no different than the last, and Gogo Way is still not a bona fide purchaser.

I11.
CONCLUSION

Based upon the foregoing, it is respectfully requested that the Court award NYCB attorney’s
fees in the amount of $41,130.00, which should be reduced to judgment against Defendants, jointly
and severally.

DATED this 17" day of September, 2013.

PITE DUNCAN, LLP
/s/ Anthony R. Sassi
GREGG A. HUBLEY

ANTHONY R. SASSI

Attorneys for Plaintiff/Counterdefendant NEW
YORK COMMUNITY BANK

_A._
REPLY 4017056.wpd
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New York Community Bank v. Shadow Wood, et al.
District Court Clark County, Nevada
Case No.: A-12-660328-C

DECLARATION OF SERVICE

I, the undersigned, declare: I am, and was at the time of service of the papers herein referred
to, over the age of 18 years, and not a party to this action. My business address is 701 East Bridger
Avenue, Suite 700, Las Vegas, Nevada 89101,

On September 18, 2013, I served the following document(s):

PLAINTIFF’S REPLY TO DEFENDANT GOGO WAY TRUST’S OPPOSITIONTO
MOTION FOR ATTORNEYS FEES

on the parties in this action addressed as follows:

Michael F. Bohn Bradley Bace, Esq.

LAW OFFICES OF MICHAEL F. BOHN ALESSI & KOENIG, LLC

376 East Warm Springs Road. Suite 125 9500 West Flamingo Road, Suite 205
Las Vegas, Nevada 89119 Las Vegas, Nevada 89147

Attorney for Defendant Gogo Way Trust Attorneys for Defendant Shadow Wood

Homeowners’ Association, Inc.

X BY MAIL: I placed a true copy in a sealed envelope addressed as indicated above. 1 am
readily familiar with the firm's practice of collection and processing correspondence for
mailing. It is deposited with the U.S. Postal Service on that same day in the ordinary course
of business. [ am aware that on motion of party served, service is presumed invalid if postal
cancellation date or postage meter date is more than one day after date of deposit for mailing
in affidavit.

BY ELECTRONIC MAIL: I clectronically mailed the above-described document to the
email address above.

BY FACSIMILE: I personally sent to the addressee's facsimile number a true copy of the
above-described document(s). I verified transmission with a confirmation printed out by the
facsimile machine used. Thereafter, I placed a true copy in a sealed envelope addressed and
mailed as indicated above.

BY FEDERAL EXPRESS: I placed a true copy in a sealed Federal Express envelope
addressed as indicated above. I am familiar with the firm’s practice of collection and
processing correspondence for Federal Express delivery and that the documents served are
deposited with Federal Express this date for overnight delivery.

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing
1s true and correct.

Executed this 18" day of September 2013, at Las Vegas, Nevada.

/s/ Nicole L. Schlanderer
NICOLE L. SCHLANDERER
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Electronically Filed
09/20/2013 01:14:10 PM
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MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641 CLERK OF THE COURT
mbohn(@bohnlawirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ. LTD.
376 E. Warm Springs Road, Ste. 125
Las Vegas, Nevada 89119

(702) 642-3113 / (702) 642-9766 FAX

Attorney for Appellant Gogo Way Trust

DISTRICT COURT
CLARK COUNTY, NEVADA

NEW YORK COMMUNITY BANK, ;
CASE NO.: A660328
Plaintiff DEPT. NO. XV

VS.

SHADOW WOOD HOMEOWNERS Date of hearing: September 25, 2013
ASSOCIATION, INC.; GOGO WAY TRUST Time of hearing: 9:00 a.m.

Defendants

DEFENDANT GOGO WAY TRUST’S OPPOSITION TO
MOTION FOR ATTORNEYS FEES

Defendant/Counterclaimant Gogo Way Trust’s opposes the plaintiffs motion for attorneys fees

as follows.

POINTS AND AUTHORITIES

Virtually, the entirety of the written opinion granting summary judgment in this case involves and
acts and omissions of co-defendant Shadow Wood Homeowners Association and it’s attorneys Alessi &
Koenig. Defendant/counterclaimant Gogo Way Trust sole involvement in this litigation as the purchaser
of the subject real property at a foreclosure sale. Gogo Way Trust did not perform any of the acts or
omissions which led to this litigation. Any award of attorneys fees should be assessed against the co-

defendant and not Gogo Way Trust.
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Gogo Way Trust has claimed protections as a bona fide purchaser. Although this court did find

that Gogo Way Trust was not a bona fide purchaser, those findings are not supported with any evidence

in this court’s opinion.

stated:

In the casc of Firato v. Tuttle, 48 Cal.2d 136, 308 P.2d 333 (1957), the California Supreme Court

Instruments which are wholly void cannot ordinarily provide the foundation for good title
even in the hands of an innocent purchaser, as where a deed has been forged or has not
been delivered. Trout v. Taylor, 220 Cal. 652, 656, 32 P.2d 968. It does not appear,
however, that section 870 of the Civil Code should necessarily make the unauthorized
reconveyance by a trustee void as to such a purchaser. Section 2243 of that code states:
‘Everyone to whom property is transferred in violation of a trust, holds the same as an
involuntary trustee under such trust, unless he purchased it in good faith, and for a
valuable consideration.” (Emphasis added.) This section was also enacted in 1872 and has
been treated as correlative to section 870. Chapman v. Hughes, 134 Cal. 641, 657, 58 P.
298, 60 P. 974, 66 P. 982,

The rule indicated by section 2243, which would protect innocent purchasers for
value who take without any notice that the conveyance by the trustee was
unauthorized, is in accord with the rule protecting such purchasers who acquire
their interests from one who holds a general power and who makes a conveyance for
an unauthorized purpose, scc Alcorn v. Buschke, 133 Cal. 655, 66 P. 15, and cases
cited, or from a trustee under a sccret trust. Ricks v. Reed, 19 Cal. 551; Rafftery v.
Kirkpatrick, 29 Cal. App.2d 503, 508, 85 P.2d 147; Civil Code, s 869. The protection of
such purchasers is consistent ‘with the purpose of the registry laws, with the settled
principles of equity, and with the convenient transaction of business.” Williams v.
Jackson, 107 U.S. 478, 484, 2 S.Ct. 814, 819, 27 L.Ed. 529. It also finds support in the
better reasoned cases from other jurisdictions which have dealt with similar
problems upon general equitable principles and in the absence of statutory
provisions.  Simpson v. Stern, 63 App.D.C. 161, 70 F.2d 765, certiorari denied 292
U.S. 649, 54 S.Ct. 859, 78 L.Ed. 1499 Williams v. Jackson supra, 107 U.S. 478, 2 S.Ct.

814; Town of Carbon Hill v. Marks, 204 Ala. 622, 86 So. 903; Lennartz v. Quilty, 191 111
174, 60 N.E. 913; Millick v. O'Malley, 47 Idaho 106, 273 P. 947; Day v. Brenton, 102
Towa 482, 71 N.W. 538; Willamette Collection & Credit Service v. Gray, 157 Or. 79, 70
P.2d 39; Locke v. Andrasko, 178 Wash. 145, 34 P.2d 444.

As section 2243 of the Civil Code must be read with section 870 of the same code and
because of the obvious desirability of protecting innocent purchasers for value who rely
in good faith upon recorded instruments under the circumstances presented here, we
conclude that plaintiffs were required to plead that respondents were not such innocent
purchasers for value in order to state a cause of action against them. In the absence of such
allegations, the trial court properly sustained respondents’ demurrers to plaintiffs’ first
amended complaint.

The burden of proof to prove that the purchaser was not a bona fide purchaser lies on the party

challenging the sale. In re Farmer’s Market 22 BR. 71, (9" Cir. BAP 1982).
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The bona fide purchaser doctrine protects a purchaser’s title against competing legal or equitable

claims of which the purchaser had no notice at the time of the conveyance. See 25 Corp., Inc. v.

Eisenman Chemical Co. 101 Nev. 664, 709 P.2d 164 (1985). As far back as 1880, the Nevada Supreme

Court, 1n the case of Moresi v. Swift 15 Nev. 215 (1880) stated:

The rule that a man who advances money bona fide and without notice, will be protected
in equity, applies equally to real estate, chattels, and personal estate.

The plaintiffs status of a bona fide purchaser protects the plaintiff from the defendants claims that
the defendant tendered the cure amount to the trustee but was rejected.

The court’s findings do not sct forth any acts or omissions on the part of Gogo Way Trust, only
Shadow Wood Homeowners Association and it’s law firm. Any attorneys fees in this case should be
assessed against the party whose actions caused the damage, not the innocent purchaser.

DATED this 20th day of September, 2013.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s /Michacl F. Bohn, Esq. /
Michael F. Bohn, Esq.
376 E. Warm Springs Road, Ste. 125
Las Vegas, Nevada 89119
Attorney for Gogo Way Trust
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 20th day of September 2013, I served a photocopy of the
foregoing by placing the same in a scaled enveioge with first-class postage fully prepaid thereon and

deposited in the United States mails addressed as follows:

Gregg A. Hubley, Esq. ALESSI & KOENIG, LLC
Pite Duncan, LLP Ryan Kerbow, Esq.

701 E. Bridger Ave # 700 Alessi & Koenig,

Las Vegas, NV 89101 9500 W. Flamingo, Ste. 205

Las Vegas, NV 89147

/s/ /Esther Maciel-Thompson/
An Employce of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

APP001148




ALESSI & ROENIG, LLC

9500 W, Flamingo Road #2085 § Las Vegas, Nevada 85147
Phone: 702.222.4038 § Fax: 702.222.4023

o0~ Oy i s e N

10
11
12
3
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

OoPPM
ALESSI & KOENIG, LLC
“ Robert A. Koenig, Esq. (SB #3203)

Ryan M. Kerbow, Esq. (SB #11403)
9500 W. Ilamingo Road, Suite #2035
Las Vegas, Nevada 89147
(702)-222-4033

Attorneys for Defendants

NEW YORK. COMMUNITY BANCORP,
INC.,,

Plaintiff,

Y.

SHADOW W0OOD HOMEOWNERS’
ASSOCIATION, INC.; GOGO WAY TRUST,
and DOES 1 through 20 inclusive,

Defendants.

Electronically Filed
05/28/2013 03:39:56 PM

R

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

DEFENDANTS® OPPOSITION TO
PLAINTIFF’S MOTION FOR
ATTORNEYS FEES; AFFIDAVIT IN
SUPPORT

Case No.: A-12-660328-C
Dept. No.: XV
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OPPOSITION TO MOTION FOR ATTORNEY’S FEES

L INTRODUCTION/SUMMARY OF ARGUMENT

Plaintiff brings a motion for attorney’s fees arguing, under NRS 18.010, that Defendants

" maintained a defense without reasonable grounds. Even now, Plaintiff fails to articulate or
understand the issues involved in this case, let alone the facts.

At its core, this case involves two issues: (1) whether Plaintiff’s tender of $6,455.45 on
January 31, 2012 was sufficient to arrest the foreclosure proceedings that A&K was processing as
aresult of Plaintiff’s failure to pay assessments to the Association ever since Plaintiff obtained title
to the Property on May 9, 2011; and (2) if the tender of that amount was sufficient, whether the
circumstances watrrant invalidating the sale as against a bona fide purchaser without notice (i.e. the
Gogo Way Trust).

Rather than focusing on these issues, Plaintiff”s motion focuses instead on certain conflicting

information about the delinquent assessment amount that Plaintiff obtained {rom the Association’s

professional community manager, MP Assoctation Management, who is not a party to this case,
H Plaintiff further argucs that the attorneys fees charged for issuing the Notice of Default are
“exorbitant,” even though the fees charged were consistent with the statutory regulation of fees for

issuing said notice (namely, NRS 116.310313). Plaintiffalieges that it tendered payment based upon

" an assessment ledger it received from A&K showing an amount of $6445.54, when in reality, the
assesstnent ledger was accompanied with a break down that contained instructions to pay an amount
which eliminated a portion of the unpaid assessments reflected in the ledger under the 9-month super

priority rule and which included costs of collection as permitted pursuant to NRS 116.3116 and the
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| " Association’s CC&Rs. Finally, Plaintiff takes the position consistent with the Nevada Real Estate

Division’s advisory opinion that an association’s assessment lien never includes fees and costs
associated with the collection of the delinquent assessments. Oddly, this is the position this Court
adopted 1n this case, even though at the pretrial conference on February 13, 2013, Judge Siltver
gratuitously distributed a ruling to counsel that she issued in a prior case, Peccole Ranch Community
Association v. Elsinore, LLC. (Affidavit of Ryan Kerbow.) The Peccole Ranch decision
completely contradicts the NRED Advisory Opinion. At the pretrial conference, Judge Silver
informed counsei that she had already made up her mind regarding the issues associated with super
priority liens, and that her opinion was reflected in the Peccole Ranch decision, (Affidavit of Ryan
Kerbow.)

To grant Plaintiff atiorney’s fees, this Court must conclude that the defense was maintained
without reasonable grounds. Here, Plaintiff prevailed for two reasons. First, the Court entered a
ruling that is contradictory to the interpretation of NRS 116.3116 in rulings issued by Judge Scann,
Judge Denton, and, interestingly, Judge Silver. Second, for an unknown reason, the Coutt
summatrily ruled without providing any explanation that the Gogo Way Trust was not a bona fide
purchaser,

With respect to the first issue, it was not unreasonable for Defendants to take the position that
the Association’s lien included 9 months of pre-foreclosure assessments, all the unpaid assessment
during the time that Plaintiff owned the Property, and all the collection fees and costs incurred during
the numerous months Plaintiff owned the Property but failed to pay assessments. However, the
Coutt in this case issued a highly unusual ruling that Plaintiff was obligated to pay only an amount

equal to 9 months of assessments — despite the fact that Plaintiff had owned the Property for months
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without paying any assessments during which time the Association incurted additional foreclosure
fees, costs and assessments, Withe regard to the second issue, it was not unreasonable for
Defendants to take the position that, under these circumstances, bona fide purchaser protections
applied to the Gogo Way Trust. This Court did not explain how it reached its ruling to the contrary,
nor has Plaintiff explained how it was unreasonable for Defendants to take the position that Gogo

Way Trust was a bona fide purchaser.

Finally, Plaintiff did not raise the super priority issue (i.e. the issue through which Plaintiff

prevailed) in its complaint, its amended complaint, or its motion for summary judgment filed on
February 8, 2013. In fact, Plainfiff did not raise the super priority issue until it filed the
Supplemental Memorandum in Suppott of Plaintiff’s Motion for Summary Judgment on March 1,
‘l 2013, which was filed after Judge Silver’s gratuitous comments at the Final Status Conference of
February 13, 2013. Asaresult, the issue was present in this case for « fotal of thirteen days — fl‘()l}l
March 1, 2013 when Plaintiff filed its supplemental brief until Match 13, 2013 when the Court
granted summary judgment for Plaintiff. It is disingenuous for Plaintiff to argue that Defendant
detended this case without reasonable grounds when Plaintiff only raised the issue it ultimately
prevailed on for a period of 13 days. Before, Plaintiff’s case was based on a theory that the Property
sold for a commercially unreasonable price and that there were inconsistencies in the amount of

assessments claimed by different people at different times,

IV.  ARGUMENT

A, DEFENDANTS’ POSITION ON THE SUPER PRIORITY TIEN ISSUE WAS NOT

H UNREASONABLE, WHILE THIS COURT BASED ITS RULING ON THE NRED’S
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UNIQUE INTERPRETATION OF THE STATUTE WHICH CONTRADICTS ALL

PRIOR RULINGS

In its Supplemental Memorandum to Plaintiff’s Motion for Summary Judgment and in
Opposition to Defendants’ Motion for Sununary Judgment, Plaintiff argued as follows:

[TThe State of Nevada Department of Business and Indusiry, Real Estate Division,
(hereinafter, “Division”) published an Advisory Opinion on December 12, 2012, in
|| which the Division formally adopted the exact same position that this Court has

used in its prior cases. Specifically, the Division has stated that the “super-priority”

u HHOA lien “...consists of unpaid assessments based on the association’s budget and

NRS 116.310312 charges (i.e. nuisance abatement charges) [and] nothing motre.”

(Supplemental Memorandum, page 7, lines 6-11.) More precisely, the NRED concluded as follows:
The association’s lien dos not include “costs of collecting” defined by NRS
116.310313, so the super priority portion of the lien may not include such costs.

NRS 116.310313 does not say such charges are a Hen on the unit, and NRS

116.3116 does not make such charges part of the association’s lien.”

" (NRED Advisory Opinion, page 1)

The NRED advisory opinion drastically departs from rulings issued by Judge Scann, Judge

Denton, and Judge Silver. Inthoserulings, the Court held that the assessment lien includes fees and
" cost of collection, but that those fees and costs of collection do not survive a foreclosure by a first
deed of trust. (See Affidavit of Ryan Kerbow, Exhibits “C,” “D,” and “E.”) This is drastically
different from the NRED’s opinion that the fees and costs of coliecﬁon arc not part of the

assessment lien in the first place,

II APP001005
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However, in this case, the Court saw fit to adopt the NRED’s position. Even though
" Plaintiff failed to pay monthly assessments since purchasing the Property in May of 2011, and
foreclosure proceedings were processed as a result, this court agreed with the NRED that, as a
matter of law, those fees and costs of forcclosure were not part of the Association’s assessment lien.

Specifically, this court ruled:
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Although not precedential, the State of Nevada Department of Business and
Industry, Real Estate Division (“Real Estate Division™) published an Advisory
Opinion on December 12, 2012, setting forth that costs of collection cannot properly
be included in an HOA’s super-priority lien, and stating that “liens for fines and
penalties may not be foreclosed unless they satisfy the requirements of NRS

116.31162(4).” [...]

NYCB’s payment of $6,783.16 more than satisfied the nine (9) months of
assessments ($1,519.29) on which Shadow Wood could have legitimately basced a
Supér-priority lien, and would have nctted Shadow Wood mh()re than it ultimately
collected. The Court believes, based upon the papers and pleadings submitted, as
well as oral argument at the hearing of this matter, that Shadow Wood and/or its
agents were attempting to profit off the subject HOA foreclosure by inchuding
exorbitant fees and costs that could not be used as the basis for an HOA foreclosure

sale in this matter.

(Order Granting Motion for Summary Judgment, paragraphs 5, 10.) This Court’s ruling is
extraordinary in that it flies in the face of every ruling before it: from the rulings issued by the
supreme cowrts of Connecticut and Colorado, to the numerous rulings issued by the Clark County

District Court. While courts have disagreed over whether the lien for collection fees and costs
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survives a foreclosure by a first mortgage holder, nobody besides the NRED (and now this Court)
has ruled that the assessment lien does not include collection fees and costs in the first place.
Perhaps equally extraordinary, at the pretrial conference of February 13, 2013, Judge Silver
gratuitously distributed to counsel a copy of her prior opinion from the case of Peccole Ranch v,
Elsinore, LLC , an opinion that was consistent with opinions issued by Judge Scann and Judge
Denton. Namely, the opinion held that collection fees and costs are included in the assessment lien
but do not survive a first mor(gage foreclosure. Judge Silver distributed the opinion and informed
counsel that she had already made up her mind on the issue — even though the issue had never
before been raised in this case. (Affidavitmof Ryan Kerbow.) Despite distributing the Peccole
Ranch decision to counsel in this case and representing to counsel that she would not change her
mind on the issue, Judge Sitver entered a ruling in this case consistent with the NRED opinion and
cont%'\adictory to the Peccole Ranch decision, .
: The issue of whether the assessment lien includes fees Qﬁd costs was a material issue in this
case. Iere, the Court ruled that only nine months of assessments was due and owing at the time
Plaintiff tendered a payment. However, under the interpretation previousty proffered by Judge
Silver and others, the assessment lien should have included: (1) nine months of pre-foreclosure
assessments, (2} all unpaid assessmenits, late charges and interest that came due since Plaintifftook
ownership of the Propeity, and (3) the reasonable collection fees and costs incurred since Plaintiff
took ownership of the Property. This Court never made any findings of fact concerning what that
amount would be, instead simply adopting the NRED’s unique advisory opinion,

Defendants certainly had reasonable grounds to take the position that the Association’s

assessment lien included, in addition to the above-referenced amounts, the collection fees and costs
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incurred prior to Plaintiff’s purchase of the property. This position is supported by substantial legal
authority, including the Korbel decision issued by Judge Glass, the Hudson House decision issued
by the Connecticut supreme court, and the Advisory Opinion issued by Nevada’s Commission for
Common Interest Communities. LEven if this Court were to reject that position and issue a ruling
consistent with prior rulings from judges Scann, Denton and Sitver, issues of fact remain as to what
the assessment lien should have totaled at the tune Plaintiff tendered payment. Assuch, the defense

in this case was not made without reasonable grounds.

B. THE SUPER PRIORITY ISSUE, ON WHICH PLAINTIFF PREVAILED, WAS NOT
RAISED UNTIL AFTER THE FINAL STATUS CONFERENCE WHERE JUDGE
SILVER GRATUITOUSLY DISTRIBUTED TO COUNSEL AN OPINION SHE HAD
RECENTLY ISSUED IN AN UNREL{%TED CASE
Plaintitf argues that it should be granted én award for attorneys fees because Defendants did

not have reasonable grounds for a defense in this case. However, Plain(if’s position in this case

—even up through Plaintiff’s motion for summary judgment filed on February 8, 2013 — concerned

a theory that the Gogo Way Trust purchased the Property for a “commercially unreasonable price”

and the allegation that there had been inconsistent statements regarding the amount of delinquent

assessments.
Evenif Plaintiff is correct that there had been inconsistent statements regarding the amount
of unpaid assessments, this presented issues of fact that needed to be resolved, This was not a basis

for granting a summary judgment motion.
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Furthermore, this case was filed on April 18, 2012. In the Complaint, the only theories
plead were (1) A&K failed to issue statutorily required foreclosure notices, and (2) the Property sold
for a commercially unreasonable price at the Association’s foreclosure sale. The first theory was
frivolous and not borne out by the evidence. The second issue was not germane to this Court’s
ruling. In fact, Plaintiff never raised the super priority issue until the Court -- unprompted by
anything either counsel said — brought up the issue at the Final Status Conference of February 13,
2013. The super priority issue did not even appear in Plaintiff’s Motion for Summary Judgement
filed on February 8, 2013, five days prior to the Final Status Conference. (Affidavit of Ryan
Kerbow.) Since the super priority issue was only raised in this case for a period of thirteen days,
and this was the issue on which Plaintiff prevailed, it cannot be said that Defendants did not have_

reasonable grounds to defend this case.

C. THE BONA FIDE PURCHASER ISSUE IS A LEGITIMATE ISSUE AND NbT AN

UNREASONABLE GROUND FOR A DEFENSE IN THIS CASE

NRS 0645F.300 ef seq provides the law that governs where a foreclosure sale may be set
aside against a purchaser of the foreclosure property. NRS 645F.350 defines “foreclosure sale” as
“the sale of real property to enforce an obligation secured by a mortgage or lien on the property,
including the exercise of'a {rustee’s power of sale pursuant to NRS 107.080.” Here, the Association
foreclosed on the subject property pursuant to its lien; under the CC&Rs and NRS 116. Thus, the
subject foreclosure sale falls within NRS 645F.350,

NRS 645F.330 defines “foreclosuré purchaser” as “a person who, in the course of his or her

business, vocation or occupation, acquires or attempts to acquire title to a residence in foreclosure
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1 from a homeowner.” Here, the Gogo Way Trust purchased the property at the foreclosure sale of
2 u February 22, 2012, and fits the definition of a foreclosure purchaser.
3 NRS 645F.440 provides as follows:
: 1. “[...] [ilf a foreclosure purchaser engages in any conduct that operates as a
6 fraud or deceit upon a homeowner in connection with a transaction that is subject
7 to the provisions of NRS 645F.300 to 645F.450, inclusive, including, without
8 fimitation, a foreclosure reconveyance, the transaction in which the foreclosure
13 " purchaser acquired title to the residence in foreclosure may be rescinded by the
11 homeowner within 2 years after the date of the recording of the conveyance.
12
13 “ (Emphasis added.) Here, Plaintiff did not provide any evidence whatsoever that the Gogo Way
i: Trust, or any representative of the Gogo Way Trust, engaged in any fra}ld or deceit upon the

16 || homeowner. In fact, Plaintiff provided no evidence whatsoever to support the position that

17 | statutory or common law bona fide purchaser protections do not apply to the Gogo Way Trust’s
18
19

20
51 || defended without reasonable grounds.

purchase of the property. Clearly, this casc presented a legitimate issue as to whether bona fide

purchase protections were triggered, Defendant therefore has no basis to assert that this case was

22
23
V. CONCLUSION
] _
96 For the foregoing reasons, Defendants respectfully request that Plaintiff®s motion for

76 || attorney’s fees be denied.

27 DATED this 28" day of May, 2013,
.

-10-
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ALESSI & KOENIG, LLC

Ryan Kerbow, Esq.
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AFFIDAVIT OF RYAN KERBOW
I, Ryan Kerbow, hereby declare:
1. I am an aftorney duly licensed to practice law in the State of Nevada. My Nevada state bar
number is 11403,
2, On behalf of Defendants, 1 attended the Final Status Conference in this case on February 13,
2013 before Judge Abby Silver. Prior to that date, the issue of how the Association’s super priotity
lien was calculated had never been raised in this lawsuit. In fact, the issue was not even raised in
Plaintiff’s Motion for Summary Judgment filed on February 8, 2013.
3. At the Final Status Conference, neither myself nor counsel for Plaintiff, Mr, Hubley,
mentioned the super priority issue. However, Judge Silva brought up the topic herself, stating that
she had recently issued a ruling on the issue and offering to provide myself and Mr. Hubley copies
of the 1'ulirig, which she did provide to us. She explained that she had ruled that the super priority
portion of an association’s assessment lien is capped at an amount equal to nine months of
assessments. She also stated, “I don’t know whether that helps you.” Mr. Hubley replied, “It helps

£}

me.
4, On March 1, 2013, Plaintiff filed a Supplemental Memorandum in Support of Plaintiff’s
Motion for Summary Judgment and in Opposition to Defendants’ Motion for Summary Judgment,
In it, Plaintiff raises the super priority issue, arguing that the Advisory Opinion issued by the
Nevada Real Estate Division on December 12, 2012 offers the correct interpretation of NRS
116.3116, and that the Association’s assessment lien was therefore limited to 9 months of
assessments and excluded any collection charges. The Court granted Plaintiff’s motion for

summary judgment on March 13, 2013, That means the super priority issue had been raised in this

-12-
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case — evidently as a result of prompting by the Court itself — for a total of 13 days. Before that
period of 13 days, the case concerned a total of three issues: (1) whether A&K issued foreclosure
notices required by statute; (2) whether the Property sold for a commercially umreasonable price;
and (3) whether there was inconsistency in the amounts of assessments claimed, as evidenced by
statements from Mr. Marks of MP Association Management (the Association’s professional
community manager) and apparently inconsistent amounts stated in the foreclosure notices A&K
issued.

5. Attached hereto as Exhibit “A” isatrue and correct copy of the NRED’s Advisory Opinion
issued on December 12, 2012,

0. Attached hereto as Exhibit “B” is a true and correct copy of the fee schedule which
regulates fees that may be charged to process a non-judicial foreclosure under NRS 116.

7. Attached hereto as Exhibit “C” is a true and correct copy of a ruling issued by Judge
Déll’[ﬂﬂ in case number A-11-647850-C. Init, Judge Denton held that a home owners association’s
assessment lien includes collection fees and costs, but the portion of the assessment lien that
survives a f{irst mortgage foreclosure is capped at an amount equal to nine months worth of
assessments,

8. Attached hereto as Exhibit “D” is a truc and correct copy of a ruling issued by Judge Scann
m case number A-11-651107-B, TIn it, Judge Scann held that a home owners association’s
assessment lien includes collection fees and costs, but the portion of the assessment lien that
survives a first mortgage foreclosure is capped at an amount equal to nine months worth of

assessments.

13-
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9. Attached hereto as Exhibit “E” is a true and correct copy of a ruling issued by Judge Silver
in case number A-12-658044-C. In it, Judge Silver held that a home owners association’s
assessment lien includes collection fees and costs, but the portion of the assessment lien that
survives a first mortgage foreclosure is capped at an amount equal to nine months worth of
assessments,

I hereby declare under penalty of perjury of the laws of the State of Nevada that the
forcgoing 1s frue and correct, and that I have personal knowledge thereof.

DATED: May 28, 2013
Ryan Kerbow, Esq.

SUBSCRIBED and SWORN to before me

this = day of (N\evin~ , 2013.

U

NOTARY PUBLIC
J 8. JACOSBS
- ) MYA T EXP. JUNE 11,
NOTARY P;MC tor said County and State No:03-83730.1
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| CERTIFICATE OF MAILING
I THEREBY CERTIFY that I am an associate attorney at ALESSI & KOENIG, LLC, and that
on the 28th day of May, 2013, I caused a true and correct copy of the Opposition fo Motion for

" Attorney’s Fees; Affidavif in Support to be personally delivered to the address shown below.

Pite Duncan, LLP

701 Bridger Avenue, Suite 700 |
Las Vegas, NV 89101 {K {) /&\/
P LA

Ryan Kerbow, Esq,
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STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY
REAL ESTATE DIVISION
ADVISORY OPINION

Subject: Advisory
No. 13-01 | 21 pages

" Real Estate Division

The Super Priority Lien

mends
gupcrscées N/A
Reference(s): Issue Date:
NRS 116.3102; ; NRS 116.310312; NRS 116.310313; NRS December 12, 2012

116.3115; NRS 116.3116; NRS 116.31162; Comuinission for
Common Interest Communities and Condominiuim Hotels
Advisory Opinion No. 2010-01

QUESTION #1:

Pursuant to NRS 116.3116, may the portion of the association’s lien which is superior
to a unit’s first security interest (referred to as the “super priority lien™) contaln ‘costs of
collecting” defined by NRS 116.310313?

QUESTION #2;:

Pursuant to NRS 116.3116, may the sum total of the super priority lien ever exceed 9
times the monthly assessment amount for common expenses based on the periodic
budget adopted by the association pursuant to NRS 116.3115, plus chal ges incurred by
the association on a unit pursuant to NRS 116.3103127

QUESTION #3:

Pursuant to NRS 116.3116, must the association institute a “civil action” as defined by
Nevada Rules of Civil Procedure 2 and 3 in order for the super priority lien to exist?

SHORT ANSWER TO #1:

No. The association’s lien does not include “costs of collecting” defined by NRS
116.310313, so the super priority portion of the lien may not include such costs. NRS
116.310313 does not say such charges are a lien on the unit, and NRS 116.3116 does not
make such charges part of the association’s lien,
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SHORT ANSWER TO #2:

No. The language in NRS 116.3116(2) defines the super priority lien, The super
priorily lien consists of unpaid assessments based on the association’s budget and NRS
116.310312 charges, nothing more. The super priority lien is limited to: (1) 9 months of
assessments; and (2} charges allowed by NRS 116.310312. The super priority lien based
on assessments may not exceed 9 months of assessments as reflected in the association’s
budget, and it may not include penalties, fees, late charges, fines, or interest. References
in NRS 116.3116(2) to assessments and charges pursuant to NRS 116.310312 define the
super priority lien, and are not merely to determine a dollar amount for the super
priority lien,

SHORT ANSWER'TO #3:

No. The association must take action to enforce its super priority lien, but it need
not institute a civil action by the filing of a complaint. The association may begin the
process for foreclosure in NRS 116.31162 or exercise any other remedy it has to enforce
the lien.

ANALYSIS OF THE ISSUES:

This advisory opinion — provided in accordance with NRS 116,623 — detatls the Real
Estate Division’s opinion as to the interpretation of NRS 116.3116(1) and (2). The
Division hopes to help association boards understand the meaning of the statute so they
are better equipped to represent the interests of their members. Associations are
encouraged to look at the entirety of a situation surrounding a particular deficiency and
evaluate the association’s best option for collection. The first step in that analysis is to
undérstand what constitutes the association’s lien, what is not part of the lien, and the
status of the hen compared to other liens recorded against the unit,

Subsection (1) of NRS 116.3116 describes what constitutes the association’s lien; and
subsection (2) states the lien’s priority compared to other liens recorded against a unit,
NRS 116.3116 comes from the Uniform Common Interest Ownership Act (1982) (the
“Uniform Act”), which Nevada adopted in 1991. So, in addition to looking at the
language of the relevant Nevada statute, this analysis includes references to the Uniform

Act’s equivalent provision (§ 3-116) and its comments.
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L NRS 116.3116(1) DEFINES WHAT THE ASSOCIATION’S LIEN
CONSISTS OF.

NRS 116.3116(1) provides generally for the lien associations have against units within

common-interest communities. NRS 116.3116{1) states as follows:

The association has a lien on a unit for any construction penalty that
is imposed against the unit’s owner pursuant to NRS
116.310305, any assessment levied against that unit or any fines
imposed against the unit’s owner from the time the construction penalty,
assessment or fine becomes due. Unless the declaration otherwise
provides, any penalties, fees, charges, late charges, fines and
Iinterest charged pursuant to paragraphs (j) to (n), inclusive, of
subsection 1 of NRS 116.3102 are enforceable as assessments
under this section. If an assessment is payable in installments, the full
amount of the assessment is a lien from the time the first installment
thereof becomes due,

(emphasis added).

Based on this provision, the association’s lien includes assessments, construction
penaltics, and fines imposed against a unit when they become due. In addition — unless
the declaration otherwise provides — penalties, fees, charges, late charges, fines, and
interest charged pursuant to NRS 116.3102(1)(j) through (n) are also part of the
association’s lien in that such items are enforceable as if they were assessments.
Assessments can be foreclosed pursuant to NRS 116.31162, but liens for fines and
penalties may not be foreclosed unless they satisfy the requirements of NRS
116.31162(4). Therefore, it is important to accurately categorize what comprises cach

portion of the association’s lien to evaluate enforeement options,

A, “COSTS OF COLLECTING” (DEFINED BY NRS 116.310313) ARLE NOT
PART OF TIIE ASSOCIATION’S LIEN

NRS 116.3116{1) does not specifically make costs of collecting part of the
assoclation’s lien, so the determination must be whether such costs can be included
under the incorporated provisions of NRS 116.3102. NRS 116.3102(1)(j) through (n)
identifies five very specific categories of penalties, fees, charges, late charges, fines, and

interest associations may impose. This language encompasses all penalties, fees,
3
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charges, late charges, fines, and interest that are part of the lien described in NRS
116.3116(1).
NRS 116.3102(1)(jj through (n) states:

1.  Except as otherwise provided in this section, and subject to the
provisions of the declaration, the association may do any or all of the
following;: ...

() Impose and receive any payments, fees or charges for the use, rental or
operation of the common elements, other than limited common elements
described in subsections 2 and 4 of NRS 116.2102, and for services
provided to the units’ owners, including, without limitation, any services
provided pursuant to NRS 116.310312.

(k) Impose charges for late payment of assessments pursuant to
NRS 116.3115.

(I} Tmpose construction penalties when authorized pursuant to NRS
116.310305,

(m) Impose reasonable fines for violations of the governing documents of
the association only if the association complies with the requirements set
forth in NRS 116.31031.

(n) Impose reasonable charges for the preparation and recordation of any
amendments to the declaration or any statements of unpaid assessments,
and impose reasonable fees, not to exceed the amounts authorized by NRS
116.4109, for preparing and furnishing the documents and certificate
required by that section.

(emphasis added).

Whatever charges the association is permitted to impose by virtue of these
provisions are part of the association’s lien. Subsection (k) ~ emphasized above — has
been used — the Division believes improperly — to support the conclusion that
associations may include costs of collecting past due obligations as part of the
association’s lien. The Commission for Common Interest Communities and
Condominium Hotels issued Advisory Opinion No. 2010-01 in December of 2010. The

Commission’s advisory concludes as follows:

An association may collect as a part of the super priority lien (a) interest
permitted by NRS 116.3115, (b) late fees or charges authorized by the
declaration, (c¢) charges for preparing any statements of unpaid
assessments and (d) the “costs of collecting” authorized by NRS
116.310313.

4
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Analysis of what constitutes the super priority lien portion of the association’s lien is
discussed in Section III, but the Division agrees that the association’s lien does include
items noted as (a), (b) and (¢} of the Commission’s advisory opinion above. To support
item (d), the Commission relies on NRS 116.3102{1)(k) which gives associations the
power {o: “Impose charges for late payment of assessments pursuant to NRS 116.3115.”
This language would include interest authorized by statute and late fees if authorized by
the association’s declaration.

“Costs of collecting” defined by NRS 116.310313 is too broad to fall within the
parameters of charges for late payment of assessments,! By definition, “costs of

N w

collecting” relate to the collection of past due “obligations.” “Obligations” are defined as
“any assessment, fine, construction penalty, fee, charge or interest levied or imposed
against a unit’s owner.”2 In other words, costs of collecting includes more than “charges
for late payment of assessments.”? Therefore, the plain language of NRS 116.3116(1)

does not incorporate costs of collecting into the association’s lien. Further review of the

relevant statutes and legislative action supports this conclusion.

B. PRIOR LEGISLATIVE ACITON SUPPORTS THE POSITION TIIAT
COSTS OF COLLECTING ARE NOT PART OF THE ASSOCIATION’S
LIEN DESCRIBED BY NRS 116.3116(1).

The language of NRS 116.3116(1) allows for “charges for late payment of
assessments” to be part of the assaciation’s en.4 “Charges for late payments” is not the
same as “costs of collecting.” “Costs of collecting” was first defined in NRS 116 by the

adoption of NRS 116.310313 in 2009. NRS 116.310313(1) provides for the association’s

1 Charges for late payment of assessments comes from NRS 116.3102(1)(k) and is incorporated into NRS
116.3116(1).

= NRES 116.310313.

3 “Costs of collecting” includes any fee, charge or cost, hy whatever name, including, without limitation,
any collection fee, filing fee, recording fee, fee related to the preparation, recording or delivery of a lien or
lien rescission, title search lien fee, bankruptey search fee, referral fee, fee for postage or delivery and any
other fee or cost that an asscciation charges a unit’s owner for the investigation, enforcement or collection
of a past due obligation. The term does not include any costs incurred by an association if a lawsuit is filed
to enforce any past due obligation or any costs awarded by a court, NRS 116.310313(3)(a).

4 NRS 116,3102(1)(k) {incorporated into NRS 116,3116{1}).
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right to charge a unit owner “reasanable fees to cover the costs of collecting any past due
obligation.” NRS 116.310313 is not referenced in NRS 116.3116 or NRS 116.3102, nor
does NRS 116.310313 specifically provide for the association’s right to lien the unit for
such costs.

In contrast, NRS 116.310312, also adopted in 2009, allows an association to enter the
grounds of a unit to maintain the property or abate a nuisance existing on the exterior of
the unit. NRS 116.310312 specifically provides for the association’s expenses to be a lien
on the unit and provides that the lien is prior to the first security interest.s NRS
116.3102(1)(j) was amended to allow these expenses to be part of the lien deseribed in
NRS i16.3116(1). And NRS 116.3116(2) was amended to allow these expenses to be
included in the association’s super priority lien. |

The Commission’s advisory opinion from December 2010 also relies on changes to
the Uniform Act from 2008 to support the notion that collection costs should be part of
the association’s super priority lien. Nevada has not adopted those changes to the
Uniform Act. Since the Commission’s advisory opinion, the Nevada Legislature had an
opportunity to clarify the law in this regard.

In 2011, the Nevada Legislature considered Senate Bill 174, which proposed changes
to NRS 116.3116. S.B. 174 originally included changes to NRS 116.3116(1) such that the
assoclation’s lien would specifically include “costs of collecting” as defined in NRS
116.310313. S.B. 174 proposed changes to NRS 116.3116 {1) and (2) to bring the statute
in line with the changes to the same provision in the Uniform Act amended in 2008.

The Uniform Act’s amendments were removed from S,B. 174 by the first reprint. As
amended, S.B. 174 proposed changes to NRS 116.3116(2) expanding the super priority

lien amount to include costs of collecting not to exceed $1,950, in addition to 9 months

5 See NRS 116.310312(4) and (6),
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of assessments., S.B. 174 was discussed in great detail and ultimately died in
committee.6

Also in 2011, Senate Bill 204 — as originally introduced — included changes to NRS
116.3116(1) to expand the association’s lien to include attorney’s fees and costs and “any
other sums due to the association.”” The bill’s language was taken from the Uniform Act
amendments in 2008. All changes to NRS 116.3116(1) were removed from the bill prior
to approval.

The Nevada Legislature’s actions in the 2009 and 2011 sessions are indicative of its
intent not to make costs of collecting part of the lien. The Nevada Legislature could
have made the costs of collecting part of the association’s lien, like it did for costs under
NRS 116.310312. It did not do so. In order for the association to have a right to lien a
unit under NRS 116.3116(1), the charge or expense must fall within a category listed in
the plain language of the statute. Costs of collecting do not fall within that language.
Based on the foregoing, the Division concludes that the association’s lien does not
include “costs of collecting” as defined by NRS 116.310313.

A possible concern regarding this outcome could be that an association may not be
able to recover their collection costs relating to a foreclosure of an assessment lien.
While that may seem like an unreasonable outcome, a look at the bigger picture must be
considered to put it in perspective. NRS 116.31162 through NRS 116.31168, inclusive,
outlines the association’s ability to enforce its lien through foreclosure. Associations
have a lien for assessments that is enforced through foreclosure. The association’s
expenses are reimbursed to the association from the proceeds of the sale. NRS
116.31164(3)(c) aliows the proceeds of the foreclosure sale to be distributed in the

following order:

(1) The reasonable expenses of sale;

6 See hitp://leg.state.nv.us/Session/76theo11/Reports/history.cfm?ID=423,
7 Senate Bill No. 204 — Senator Copening, Sec, 49, In, 1-16, February 28, 2011.
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(2} The reasonable expenses of securing possession before sale, holding,
maintaining, and preparing the unit for sale, including payment of taxes
and other governmental charges, premiums on hazard and liability
insurance, and, to the extent provided for by the declaration, reasonable
attorney’s fees and other legal expenses incurred by the association;

(3) Satisfaction of the association’s lien;

(4) Satisfaction in the order of priority of any subordinate claim of record;
and

(5) Remittance of any excess to the unit’s owner.

Subsections (1) and (2) allow the association to receive its expenses to enforce its lHen
through foreclosure before the association’s lien is satisfied. Obviously, if there are no
proceeds {rom a sale or a sale never takes place, the association has no way to collect its
expenses other than through a civil action against the unit owner. Associations must
consider this consequence when making decisions regarding collection policies

understanding that every delinquent assessment may not be treated the same.,

1. NRS 1106.23116(2) ESTABLISHES THE PRIORITY OF THE
ASSOCIATION’S LIEN.

Having established that the -association has a lien on the unit as described in
subsection (1) of NRS 116.3116, we now turn to subsection (2) to determine the lien’s
priority in relation to other liens recorded against the unit. The lien described by NRS
116.3116(1) is what is referred to in subsection (2). Understanding the priority of the
lien is an important consideration for any board of directors looking to enforce the lien
through foreclosure or to preserve the lien in the event of foreclosure by a first security
interest,

NRS 116.3116(2) provides that the association’s lien is prior to all other liens
recorded against the unit except: liens recorded against the unit hefore the declaration;
first security interests (first deeds of trust); and real estate taxes or other governmental
assessments, There is one exception to the exceptions, so to speak, when it comes to
priority of the association’s lien. This exception makes a portion of an association’s lien
prior to the first security interest. The portion of the association’s lien given priority

status to a first security interest is what is referred to as the “super priority lien” to
3
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distinguish it from the other portion of the association’s lien that is subordinate to a first
security interest.

The ramifications of the super priority lien are significant in light of the fact that
superior liens, when foreclosed, remove all junior liens. An association can foreclose its
supet priorvity lien and the first security interest holder will either pay the super priority
lien amount or lose its security. NRS 116.3116 is found in the Uniform Act at § 3-116.
Nevada adopted the original language from § 3-116 of the Uniform Act in 1991. From its
inception, the concept of a super priority lien was a novel approach. The Uniform Act

comments to § 3-116 state:

[A]s to prior first security interests the association's lien does have priority
for 6 months' assessments based on the periodic budget. A significant
departure from existing practice, the 6 months' priority for the assessment
lien strikes an equitable balance between the need to enforce collection of
unpaid assessments and the obvious necessity for protecting the priority of
the security interests of lenders. As a practical matter, secured lenders will
most likely pay the 6 months' assessments demanded by the association
rather than having the association foreclose on the unit, I the lender
wishes, an escrow for assessments can be required.

This comment on § 3-116 illustrates the intent to allow for 6 months of assessments
to be prior to a first security interest. The reason this was done was to accommodate the
association’s need to enforce collection of unpaid assessments. The controversy
surrounding the super priority lien is in defining its limit. This is an important
consideration for an association looking to enforce its lien. There is little benefit to an
association if it incurs expenses pursuing unpaid assessments that will be eliminated by
an imminent foreclosure of the first security interest. As stated in the comment, it is
also likely that the holder of the first security interest will pay the super priority lien

amount to avoid foreclosure by the association.
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THE AMOUNT OF THE SUPER PRIORITY LIEN IS LIMITED BY THE

PLAIN LANGUAGE OF NRS 116.3116(2).

NRS 116.3116(2) states:

A lien under this section is prior to all other liens and encumbrances on a
unit except:

(a) Liens and encumbrances recorded before the recordation of the
declaration and, in a cooperative, liens and encumbrances which the
association creates, assumes or takes subject to;

(b) A first security interest on the unit recorded before the date on which
the assessment sought to be enforced became delinquent or, in a
cooperative, the first security interest encumbering only the unit’s owner’s
interest and perfected before the date on which the assessment sought to
be enforced became delinquent; and

(¢) Liens for real estate taxes and other governmental assessments or
charges against the unit or cooperative,

The lien is also prior to all security interests described in
paragraph (b) to the extent of any charges incurred by the
association on g unit pursuant to NRS 116.310312 and to the
extenl of the assessments for common expenses based on the
periodic budget adopted by the association pursuant to NRS
116.3115 which would have become due in the absence of

acceleration during the 9 months immediately preceding

instHfution of an action to enforce the len, unless federal
regulations adopted by the Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Association require a shorter period of
priority for the lien. If federal regulations adopted by the Federal Home
Loan Mortgage Corporation or the Federal National Mortgage Association
require a shorter period of priority for the lien, the period during which
the lien is prior to all security interests described in paragraph (b) must be
determined In accordance with those federal regulations, except that
notwithstanding the provisions of the federal regulations, the period of
priority for the lien must not be less than the 6 months immediately
preceding institution of an action to enforce the lien. This subsection does
not affect the priority of mechanics’ or materialmen’s liens, or the priority
of liens for other assessments made by the association.

(emphasis added)

Having found previously that costs of collecting are not part of the lien means they

are not part of the super priority lien. The question then becomes what can be included

as part of the super priority lien. Prior to 2009, the super priority lien was limited to 6

months of assessmentis.
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assessments to 9 months and added expenses for abatement under NRS 116.310312 to
the super priority lien amount. But to the extent federal law applicable to the first
security interest limits the super priority lien, the super priorvity lien is limited to 6
months of assessments.

The emphasized language in the portion of the statute above identifies the portion of
the association’s lien that is prior to the first security interest, i.e. what comprises the
super priority lien. This language states that there are two components to the super
priority lien. The first is “to the extent of any charges” incurred by the association
pursuant to NRS 116.310312. NRS 116.310312(4) makes clear that the charges assessed
against the unit pursuant to this section are a lien on the unit and subsection (6) makes
it clear that such lien is prior to first security interests. These costs are also specifically
part of the lien described in NRS 116.3116(1) incorporated through NRS 116.3102(1)(j).
This portion of the super priority lien is specific to charges incurred pursuant to NRS
116.310312. Payment of those charges relieves their super priority lien status. There
does not seem to be any confusion as to what this part of the super priority lien is.

Analysis of the super priority lien will focus on the second portion,

A. THE SUPER PRIORITY LIEN ATTRIBUTABLE TO ASSESSMENTS IS
LIMITED TO 9 MONTHS OF ASSESSMENTS AND CONSISTS ONLY
OF ASSESSMENTS,

The second portion of the super priority lien is “to the extent of the assessments for
common expenses based on the periodic budget adopted by the association pursuant to
NRS 116.3115 which would have become due in the absence of acceleration during the 9
months immediately preceding institution of an action to enforce the lien.”

The statute uses the langunage “to the extent of the assessments” to illustrate that
there is a limit on the amount of the super priorvity lien, just like the language
concerning expenses pursuant to NRS 116.310312, but this portion concerns

assessments, The limit on the super priority liecn is based on the assessments for
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common expenses reflected in a budget adopted pursuant to NRS 116.3115 which would
have become due in g months. The assessment portion of the super priority lien is no
different than the portion derived from NRS 116.310312. Each portion of the super
priority lien is limited to the specific charge stated and nothing else.

Therefore, while the association’s lien may include any penalties, fees, charges, late
charges, fines and interest charged pursuant to NRS 116.3102 (1) (j) to (), inclusive, the
total amount of the super priority lien attributed to assessments is no more than ¢
months of the monthly assessment reflected in the association’s budget. Association
budgets do not reflect late charges or interest attributed to an anticipated delinquent
owner, so there is no basis to conclude that such charges could be included in the super
priority lien or in addition to the assessments. Such extraneous charges are not
included in the association’s super priority lien,

NRS 116.3116 originally provided for 6 months of assessments as the super priority
lien. Comments to the Uniform Act quoted previously support the conclusion that the
original intent was for 6 months of the assessments alone to comprise the super priority
lien amount and not the penalties, charges, or interest. It is possible that an argument
could be made that the language is so clear in this regard one should not look to
legislative intent. But considering the controversy surrounding the meaning of this
statute, the better argument is that legislative intent should be used to determine the
meaning,

The Commission’s advisory opinion of December 2010 concluded that assessments
and additional costs are part of the super priority lien. The Commission’s advisory
opinion relies In part on a Wake Forest Law Review?® article from 1992 discussing the

Uniform Act. This article actually concludes that the Uniform Act language limits the

8 See James Winokur, Meaner Lienor Community Associations: The “Super Priority” Lien and Related
Reforms Under the Uniform Common Interest Ownership Act, 27 WAKE FOREST L. REvV, 353, 366-60

(1992).
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amount of the super priority lien to 6 months of assessments, but that the super priority
lien does not necessarily consist of only delinquent assessments,? Tt can include fines,
mterest, and late charges.io The concept here is that all parts of the lien are prior to a
first security mterest and that reference to assessments for the super priority lien is only
to define a specific dollar amount.

The Division disagrees with this interpretation because of the unreasonable
consequences it leaves open. For example, a unit owner may pay the delinquent
assessment amount leaving late charges and interest as part of the super priority lien, If
the super priority lien can encompass more than just delinquent assessments in this
situation, it would give the association the right to foreclose its lien consisting only of
late charges and interest prior to the first security interest. It is also unreasonable to
expect that fines (which cannot be foreclosed generally) survive a foreclosure of the first
security interest. Either the lender or the new buyer would be forced to pay the prior
owner’s fines. The Division does not find that these consequences are reasonable or
intended by the drafters of the Uniform Act ox by the Nevada Legislature. Fven the
2008 revisions to the Uniform Act do not allow for anything other than assessments and
costs incurred to foreclose the lien to be included in the super priority lien. Fines,
interest, and late charges are not cosis the association incurs.

In 2009, the Nevada Legislature revised NRS 116.3116 to expand the association’s
super priority lien, Assembly Bill 204 sought to extend the super priority lien of 6
months of assessmenls o 2 years of assessments. The Commission’s chairman,
Michael Buckley, testified on March 6, 2009 before the Assembly Committee on

Judiciary on A.B. 204 that the law was unclear as to whether the 6 month priority can

9 See id. at 367 (referring to the super priovity lien as the “six months assessment ceiling” being computed
from the periodic budget),

10 Seeid.

1 See hitp://leg.state.nv.us/Session/75th2009/Reports /history.cfm?1D=416.
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include the association’s costs and attorneys’ fees.’? Mr. Buckley explained that the
Uniform Act amendments in 2008 allowed for the collection of attorneys’ fees and costs
incurred by the association in foreclosing the assessment lien as part of Ithe super
priority lien. Mr. Buckley requested that the 2008 change to the Uniform Act be
included in A.B. 204. Mr. Buckley’s requested change to A.B. 204 to expand the super
priority lien never made it into A.B. 204. Ultimately, A.B. 204 was adopted to change 6
months to 9 months, but commenting on the intent of the bill, Assemblywoman Ellen

Spiegel stated:

Assessments covered under A.B. 204 are the regular monthly or quarterly
dues for their home. I carefully put this bill together to make sure it did
not include any_assessments for penalties, fines or late fees. The bill
covers the basic monies the association uses to build its regular budgets.

(emphasis added).13

It is significant that the legislative intent in changing 6 months to 9 months was with
the understanding that no portion of that amount would be for penalties, fines, or late
fees and that it only covers the basic monies associations use to build their regular
budgets. It does make sense that a lien superior to a first security interest would not
include penalties, fines, and interest. To say that the super priority lien includes more
than just 9 months of assessments allows several undesirable and unreasonable

consequences.

B. NEVADA ITAS NOT ADOPTED AMENDMENTS TO THE UNIFORM
ACT TO ALTER THE ORIGINAL INTENT OF THE SUPER PRIORITY
LIEN.

The changes to the Uniform Act support the contention that only what is referenced
as the super priority lien in NRS 116.3116(2) is what comprises the super priority lien.

In 2008, § 3-116 of the Uniform Act was revised as follows:

22 See Minutes of the Meeting of the Assembly Committee on Judiciary, Seventy-fifth Session, March 6,

2009 at 44-45. |
13 See Minutes of the Senate Committee on Judiciary, Seventy-fifth Session, May 8, 2009 at 27,
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SECTION 3-116, LIEN FOR ASSESSMENTS; SUMS DUE
ASSOCIATION: ENFORCEMENT.

(a) The association has a statutory lien on a unit for any assessment levded
against attribulable to that unit or fines imposed against its unit owner.
Unless the declaration otherwise provides, reasonable attorney’s fees and
costs, other fees, charges, late charges, fines, and interest charged
pursuant to Section 3-102(a)(10), (11), and (12), and any other sums due to
the association under the declaration, this [act], or as a result of an
administrative, arbitration, mediation, or judicial decision are enforceable
in_the same manner as unpaid assessments under this section, If an
assessment 1s payable in installments, the lien is for the full amount of the
assessment from the time the first installment thereof becomes due.

(b) A lien under this section is prior to all other liens and encumbrances
on a unit except:

{3(1) liens and encumbrances recorded before the recordation of the
declaration and, in a cooperative, liens and encumbrances whieh that the
association creates, assumes, or takes subject to; ;

G1)(2) except as otherwise provided in subsection (c), a first security
interest on the unit recorded before the date on which the assessment
sought to be enforced became delinquent, or, in a cooperative, the first
security interest encumbering only the unit owner’s interest and perfected
before the date on which the assessmént sought to be enforced became
delinquent;; and

¢i}(3) liens for real estate taxes and other governmental assessments or
charges against the unit or cooperative.

(c) A The lien under this section is also prior to all security interests
described in subsection (b){(2) elause-{i-above to the extent of both the
common expense assessments based on the periodic budget adopted by
the association pursuant to Section 3-115(a) which would have become due
in the absence of acceleration during the six months immediately
preceding institution of an action to enforce the lien and reasonable
attorney’s fees and costs incurred by the association in foreclosing the
association’s lien. Fhis-subseetion Subsection (b) and this subsection dees
do not affect the priority of mechanics’ or materialmen’s liens, or the
priority of liens for other assessments made by the association. [?he Alien

under this section is not subject to the-provisions-of [insert appropriate
reference to state homestead, dower and curtesy, or other exemptions].]

Explaining the reason for the changes to these sections, the Uniform Act includes the

following comments:
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Associations must be legitimately concerned, as fiduciaries of the unit
owners, that the association be able to collect periodic common charges
from recalcitrant unit owners in a timely way. To address those concerns,
the section contains these 2008 amendments:

First, subsection (a) is amended to add the cost of the association’s
reasonable attorneys fees and court costs to the total value of the
association’s existing ‘super lien’ — eurrently, 6 months of regular common
assessments. This amendment is identical to the amendment adopted by
Connecticut in 1991; see C.G.S, Section 47-258(b). The increased amount
of the association’s lien has been approved by Fannie Mae and local
lenders and has become a significant tool in the successful collection
efforts enjoyed by associations in that state.

The Uniform Act’s amendment in 2008 is very telling about § 3-116’s original intent,
The comments state reasonable attorneys’ fees and court costs are added to the super
priority lien stating that it is currently 6 months of regular common assessments. The
Uniform Act adds attorneys’ fees and costs to subsection (a) which defines the
association’s lien. Those attorneys’ fees and costs attributable to foreclosure efforts are
also added to subsection (¢) which defines the super priority lien amount.

If the association’s lien ever included attorneys’ fees and court costs as “charges for
late payment of assessments” or if such sum was part of the super priority lien, there
would be no reason to add this language to subsection (a) and (¢). Or at a minimum, the
comments would assert the amendment was simply to make the language more clear, Tt
is also clear by the langunage that only what is specified as part of the super priority lien
can comprise the super priority lien. The additional language defining the super priority
lien provides for costs that are incurred by the association foreclosing the lien. This is
further evidence that the super priority lien does not and never did consist of interest,
fines, penalties or late charges. These charges are not incurred by the association and
they should not be part of any super priority lien.

The Nevada Legislature had the opportunity to change NRS 116.3116 in 2009 and

2011 to conform to the Uniform Act. It chose not to. While the revisions under the
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Uniform Act may make sense to some and they may be adopted in other jurisdictions,
the fact of the matter is, Nevada has not adopted those changes. The changes to the
Uniform Act cannot be insinuated into the language of NRS 116.3116. Based on the
plain language of NRS 116.3116, legislative intent, and the comments to the Uniform
Act, the Division concludes that the super priority lien is limited to expenses stemming
from NRS 116.310312 and assessments as reflected in the assoclation’s budget for the
immediately preceding 9 months from institution of an action to enforce the

association’s lien,

V., “ACTION” AS USED IN NRS 116.3116 DOES NOT REQUIRE A CIVIL
ACTION ON THE PART OF THE ASSOCIATION.

NRS 116.3116(2) provides that the super priority lien pertaining to assessments
consists of those assessments “which would have become due in the absence of
acceleration du_ijing the 9 months immediately preceding institution of an action to
enforce the lien.” NRS 116.3116 requires that the association take action to enforce its
lien in order to determine the immediately preceding 9 months of assessments. The
question presented is whether this action must be a civil action.

During the Senate Coinmittee on Judiciary hearing on May 8, 2009, the Chair of the

Committee, Terry Care, stated with reference to AB 204:

One thing that bothers me about section 2 is the duty of the association to
enforce the liens, but T understand the argument with the economy and
the high rate of delinquencies not only to mortgage payments but monthly
assessments, Bill Uffelman, speaking for the Nevada Bankers Association,
broke it down to a 210-day scheme that went into the current law of six
months. Even though you asked for two vears, I looked at nine months,
thinking the association has a duty to move on these delinquencies.

NRS 116 does not require an association to take any particular action to enforce its
lien, but that it mstitutes “an action.” NRS 116.31162 provides the first steps to foreclose

the association’s lien. This process is started by the mailing of a notice of delinquent
17
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assessment as provided in NRS 116.31162(1)(a). At that point, the immediately
preceding 9 months of assessments based on the association’s budget determine the
amount of the super priority lien. The Division concludes that this action by the
association to begin the foreclosure of its Hen is “action to enforce the lien” as provided
in NRS 116.3116(2). The association is not required to institute a civil action in court to
trigger the 9 month look back provided in NRS 116.3116(2). Associations should make
the delinquent assessment known to the first security holder in an effort to receive the

super priority lien amount from them as timely as possible.

ADVISORY CONCLUSION:

An association’s lien consists of assessments, constlruction penalties, and fines.
Unless the association’s declaration provides otherwise, the association’s lien also
includes all penalties, fees, charges, late charges, fines and interest pursuant to NRS
116.3102(1)(j} through (n). While charges for late payment of assessments are part of
the association’s lien, “costs of coliecting” as defined by NRS 116.310313, are not. “Costs
of collecting” defined by NRS 116.310313 includes costs of collecting any obligation, not
just assessments. Costs of collecting are not merely a charge for a late payment of
assessments. Since costs of collecting are not part of the association’s lien in NRS
116.3116(1}, they cannot be part of the super priority lien detailed in subsection (2).

The super priority lien consists of two components. By virtue of the detail provided
by the statute, the super priorvity lien applies to the charges incurred under NRS
116.310312 and up to 9 months of assessments as reflected in the association’s regular
budget. The Nevada Legislature has not adopted changes to NRS 116.3116 that were
made to the Uniform Act in 2008 despite multiple opportunities to do so. In fact, the
Legislative intent seems rather clear with Assemblywoman Spiegel’s comments to A.B.
204 that changed 6 months of assessments to 9 months. Assemblywoman Spiegel

stated that she “carefully put this bill together to make sure it did not include any
18
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b))

assessments for penalties, fines or late fees,” This is consistent with the comments to
the Uniform Act stating the priority is for assessments based on the periodic budget. In
other words, when the super priority lien language refers to 9 months of assessments,
assessments ave the only component. Just as when the language refers to charges
pursuant to NRS 116.310312, those charges are the only component. Not in either case
can you substitute other portions of the entire lien and make it superior to a first
security interest.

Associations need to evaluate their collection policies in a manner that makes sense
for the recovery of unpaid assessments. Associations need to consider the foreclosure of
the first security interest and the chances that they may not be paid back for the costs of
collection. Associations may recover costs of collecting unpaid assessments if there are
proceeds from the association’s foreclosure.’4 But costs of collecting are not a lien under
NRS 116.310313 or NRS 116.3116(1); they are the personal liability of the unit owner.

Perhaps an effective approach for an association is to start with foreclosure of the R
assessment lien after a nine month assessment delinquency or sooner if the association
receives a foreclosure notice from the first security interest holder. The association will
always want to enforce its lien for assessments to trigger the super priority lien. This
can be accomplished by starting the foreclosure process. The association can use the
super priority lien to force the first security interest holder to pay that amount. The
association should incur only the expense It believes is necessary to receive payment of
assessments. If the first security interest holder does not foreclose, the association will
maintain its assessment lien consisting of assessments, late charges, and interest, If a
loan modification or short sale is worked out with the owner’s lender, the association is

better off limiting its expenses and more likely to recover the assessments. Adding

unnecessary costs of collection — especially after a short period of delinquency — can

14 NRS 116.31164.
19
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make it all the more impossible for the owner to come current or for a short sale to close.

This situation does not henefit the association or 1its members.

20
The statements in this advisory opinion represent the views of the Division and its general
interpretation of the provisions addressed. It is issued to assist those involved with common
interest communities with questions that arise frequently. It is not a rule, regulation, or final
legal determination. The facts in a specific case could cause a different outcome.
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ADOPTED REGULATION OF THE
COMMISSION FOR COMMON-INTEREST
COMMUNITIES AND CONDOMINIUM HOTELS
LCB File No. R199-09

Effective May 5, 2011

EXPLANATION — Matter in {fakics is new; matter in brackets [emittedmatesial] is material to be amitied.

AUTHORITY: §1, NRS 116.310313,

A REGULATION relating to common-interest communities; establishing provisions concerning
fees charged by an association or a person acting on behalf of an association to cover
the costs of collecting a past duc obligation ¢ of a unit’s owner; and providing other
matters properly relating thereto.

Section 1. Chapter 116 of NAC is hereby amended by adding thereto a new section to read
as follows:

1. Excepf as otherwise provided in subsection 5, to cover the costs of collecting any past
due obligation of a unit’s owner, an association or a person acting on behalf of an association
to collect a past due obligation of a unit’s owner may not charge the unit’s owner fees in
connection with a notice of delinquent assessment pursuant to paragraph (a) of subsection 1
of NRS 116.31162 whicl exceed a total of $1,950, plus the costs and fees described in
subsections 3 and 4.

2. An association or a person acting on behalf of an association to collect u past due

obligation of a unit’s owner may not charge the unit’s owner fees in connection with « notice

o] an
Adopted Regulation R199-09
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of delinquent assessment pursuant to paragraph (a) of subsection 1 of NRS 116.31162 which

exceed the following amounts:

(a) Demand or intent (o liest Ietler ..., PP $150
(b)) Notice of delinquent assessment lien ....... O P USRI, I/
(c) Intent fo notice of default letfer.......covvinnrisssviniiisininnsinnnn, VaeareeresieNEesse bt ssesaassessanneinen 90
(d} Notice of deftttll ..o 200
(e) Intent fo notice of sale Ietter .....viniiiirinsenseseisinisssnnnsnnene SRR ) /
() INOLICE Of SAIC....ivvnirriviniiiimnnicniniisssinisnssnnnsssssaisssssssssssnssssssssosssssnsssnses 2 7.9
(g) Inteni to conduct foreclosure sale....ciirnnnn LS b e S 5
(h) Conduct foreclosure Sale....inmnnnoimes, 125
(1} Prepare and record fransfer deed.......nninnieecesennn. vousssssssnnssnsnsnsnnnns £ 25
() Payment plan agreemient - ORe-tine SC-UP fEe........evvivvisrsrssennssssssnnnn 30
(k) Payment plan biedaclt [eller. .o, PP 1, )
(D) Release of notice of delinguent assessment let i nineeeeseseseesssesesssssasssssesess 30
(m1) Notice 0f reSCiSSIONn fe€ ., PP PP R 1/
(1) Bankrupitcy package preparation and mORIOFNEG .. 4 0

(o) Muailing fee per piece for demand or intent to lien letter, notice of

{Ieli’?qtl'EI’f ‘ISSELS‘SIIIEJIT Iie}:, ’Iﬂrice af{IEfHIJIt a”(’ flarfce Ofsaze-lllli"l‘i“".....lIIII|IIIIIIIIIilliilliiiitiiii.iz

(1) Insufficient funds fee.......... cressensnnn PP PU P O/
(q) Escrow payoff demand fee.....oirinssnninininneecion, seesssannensssnns s ssssssssssreacss d S0

(r) Substitution of agent doCuMEn, fEe ..., Cesssssssssssssninines 29

-
Adopted Regulation R199-09
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(:S') Polgqjoiiel’lleffrfeelliittilllllllllllllIIll#IIiiilllll'll'lllltl!..llI.....lllIIIIOIllliil'ttlllllllIIIIIIIIlililiiiitiiii-ti ------- 75

(1) Foreclosure fee........ vecsssrsssssenereenes resssarann P PPPPPPPPPPPOPPPPPPTIY Jo 1 /

3. If, in connection with an activity described in subsection 2, any costs are charged to an
association or a person gcting on hehalf of an association to collect a past due obligation by «
person who is not an officer, director, agent or affiliate of the commmunity manager of the
association or of an agent of the association, including, without limitation, the cost of «
frustee’s sale guarantee and other title costs, recording costs, posting and publishing costs,
sale costs, mailing costs, express delivery costs and skip trace fees, the association or person
acting on behalf of an association may recover from the unit’s mwner the actual costs incurred
withont any increase or markup,

4. If an-association or a person acting on behalf of an association is atfempting fo collect
a past due obligation from a unit’s owner, the association or person acting on behalf of an
association may recover from the unit’s owner:

(1) Reasonable management company fees which may not exceed a total of $200; and

(0) Reasonable attorney’s fees and actual costs, without any increase or markup, incurred
by the association for any legal services which do not include an activity described in
subsection 2,

5. If an association or a person acting on behalf of an association to collect a past due
obligation of a unit’s owner is engaging in the activities set forth in NRS 11631162 to
116,31168, inclusive, with respect to more than 25 units owned by the same unit’s owner, the

association or person ucting on behalf of an association may not charge the unit’s owner fees

w3
Adopted Regulation R199-09
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to cover the costs of collecting a past due obligation which exceed a total of $1,950 multiplied
by the number of units for which such activities are occurring, as reduced by an amount set
Jorth in « resolution adopted by the executive hoard, plus the costs and fees described in
sibsections 3 and 4,

6. For a one-time period of 15 business days immediately following a request for a payoff
amount from the unit’s owner or his or her agent, no fee to cover the cost of collecting a past
due obligation may be charged to the unit’s ewner, except for the fee described in paragraph
(q) of subsection 2 and any other fee to cover any cost of collecting a past due obligution
which is imposed because of an action required by statute to be taken within that 15-day
period,

7. As used in this section, “affiliate of the community manager of the association or of an
agent of the association” means any person whe controls, is controlled by or is under common
control with a community manager or such agent. For the purposes of this subsection:

(@) A person “controls” « community manager or agent if the person:

(1) Is a general partner, officer, director or employer of the community manager or
agent;

(2) Directly or indirectly or acting in concert with one or more other persons, or
through one or more subsidiaries, owns, controls, holds with power to vote or holds proxies
representing, more than 20 percent of the voting inferest in the conumunity manager or agent;

(3) Controls in any manner the election of a majority of the directors of the community

manager or agent; or

-
Adopted Regulation R159-09
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(4} Has contributed move than 20 percent of the capital of the commmunity manager or
its agent,

(b) A person “is controlled by” a community manager or agent if the community manager
or agent;

(1) Is a general partner, officer, director or employer of the person;

2) Dire;rﬂy or indirectly or acting in concert with one or more other persons, or
through one or more subsidiaries, owns, controls, holds with power to vote or holds proxies
representing, more than 20 percent of the voting interest in the person;

(3) Controls in any manner fhe election of a majority of the directors of the person; or

(4) Has contributed more than 20 percent of the capital of the person.

{c) Control does not exist if the powers described in this subsection are held solely as

securily for an obligation and are not exercised,

5
Adopted Regulation R199-09
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Attorneys for Plaintiff
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ﬁittumeys for Plaintiff
DISTRICT COURT

CLARK COUNTY, NEVADA

KON HOLDINGS, LLC, 4 Nevada Hmited liability gz;‘:h;fn f}; 11-647850-C

coInpany,

Plaintiff :
V8. ORDER

HORIZONS AT SEVEN HILLS HOMEQWNERS
ASSOCIATION, and DORS 1 througli 10 and ROE
ENTITIES { tiwough 10 inclusive,

Defendant.

This matter same before the Court on December 12, 2011 at 9:00 aim., upon the Plaintiff’s

Motion for Sununacy Judgment on Claim of Declaratory Relief and Defendant’s Counter Mation for

Sumnmary Judgment on Claim of Declaratory Relief, James R, Adams, Esq., of Adams Law Group,
Itd., and Puoy K. Premsrirat, Esq,, of Puoy K. Premstirut, Esq., Inc., appeared on behalf of the
Plaintiff, Litic Hinckley, Isq., of Alverson, Taylor, Mortensen & Sanders appeared on behalf of the

Defendant. The Honorable Court, having read the briefs on file and having heard oral argument, and

| for good cause appearing hereby rules:
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WHEREAS, the Court has deterinined (hat a justiciable controversy exists in this matier as
Plaintitf has asserted a claim of right under NRS §116.3116 (the “Super Priority Lien” statute)
against Defendant and Defendant has an interest in contesting satd clalm, the present controversy
is between persons or entities whose interests are adverse, both partios seeking declaratoty relief
have & legal interest In the controversy (ie., a legally protectible interest), and the fssue invelved in
the controversy (the meaning of NRS 116.3116) Is ripe for judicial determination as between the
parties, Kress v. Corey 65 Nev, 1, 189 P.2d 352 (1948); and

WHEREAS Plaintiff and Defendant, the contesting patties hereto, ate cleatly adverso and
hold different views regatding the meaning and applicability of NR8 §116.3116 (including whether
Defendant demanded from Plaintiff amounts in excess of that which is permitted under the NRS
§116.3116); and

WIIBREAS Plaintiff has a legal interest in the controversy asit was Plaintiff’s money which
ltad been demanded by Defendant and it was Plaintiff's property that had been the subject of a
homeowners’ association statutory lien by Defendant; and

| WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116 is
ripe for determination in this case as the prosent controversy Is real, it exists now, and it affects the
patties hereto; and

WHEREAS, therefore, the Court finds fhat issuing a declaratory judpgment relating {o the
meaning and interpretation of NRS §116.3116 would terminate some of the uncetiainty and
controversy giving rise to the present proceeding; and |

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are patties whose rights,
status or other legal relatlons are affected by NRS §116.3116 and they may, therefore, have
determined by this Court any question of construction or validity arising under NRS §116.3116 and
obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, the Court is persvaded that Plaintiff's position Is correot relative to the

t components of the Super Priority Lien (exterior repair costs and 9 months of regular assessments)

and the cap relative to the regular assessments, but it is not persuaded relative to Plaintiff's position
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[ § concerning the need for a civil aotion to friggera homeowners® association’sentitlement fo the Super

2 1 Priority Lien.

3 THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES 48
4 || foltows:
3 1, Plaintiff’s Motion for Pariial Summary Judgment on Declaratory Relief is granted in
6 partand Defendant's Motion for Summary Judgment on Declaratory Reliefis granted
7 in part.
8 2. NRS §116.3116 is a stalute which creates for the benefit of Nevada horeowners’
9 L' assooiations a peneral statutory lien against a homeowner's unit for (a) any
10 | construction penaity that is imposed against the uni's owner pursuant to NRS
il $116,310305, (b) any assessment levied against that unit,, and (¢} any fines imposed
12 against the u.nit's owner from the 1ime the construction penally, assessment or fine
13 becomes due (the “Genetal Statulory Lien™). The homeowners' assoclations’
14 General Statutory Lien is noticed and perfected by the recording of the assocfations’
15 " declaration and, pursuant to NRS §116.3116(4), no further recordation of any claim
16 of lien for assessment is required.
17 3. Pursuant to NRS §116.3116(2), the homeowners' association’s General Statutory
18 Lien is junior to a first security inferest on the unit recorded before the date on which
i9 the gssessment sought o be enforced became delinquent (“First Security Interest”)
20 except for a portton of the homeowners® association’s General Statutory Lien which
21 remains superior to the First Securlty Interest (the “Super Priority Lien™).
22 4. Unless an associalion’s declaration otherwise provides, any penaltles, fees, charges,
23 late charges, fines and interest charged pursuant to NRS 1i6.3102(t)(jj to (n),
24 } inclusive, are enforceable In the same mantier as assessments are enforceable under
25 | NRS §116.3116. Thus, while such penaltics, fecs, charges, lale charges, fines and
26 interest are not actual “assessments,” they may be enforced in the same manner as
27
28
3
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assessments are enforeed, i.¢., by Inclusion In the assoclation’s General Statutory
Lien against the unit,

Homeaowners' associations, therefore, have a Super Priorlty Lien which has priority
over the Firat Security Interest on a homeowners® unit, However, the Super Priority
Lien antount is nof without limits and NRS §116,3116 {5 clear that the amount of the
Super Priority Lien (which is that portion of a homeowners® assoeiations’ General
Statutory Llet which retains priority status over the First Security Interest) is limited
“to the extent” of those assessments for common expenses based upon the
association’s adopted periodic budget that would have become due in the 9 month
petiod immediately preceding an association’s institution ‘of an action to enforce its
(eneral Statutory Lien (which is 9 mo1iths of reguiar assessments) and “to theextent
of” extornal repait costs pursuant o NRS §116,310312,

The base assessment figure vsed in the caleulation of the Super Priority Lien is the
nnit’s un-accelerated, monthly assessment figure for association common expenses
which is wholly determined by the homeowners assoclation’s “perlodic budget,” as
adopted by the association, and not deiermined by any other dosument or statute,
Thus, the plirase contained in NRS §116.3116(2) which_ states, ... to the extent of the
assessments for common expenses based on the periodic budget adopted by the
association pursuant to NRS 1163115 which would have become due in the absence
of accsleration during the 9 months immediately preceding instifution of an action
io enforce the lien.,.” means a mﬁximum figure equaling 9 times the association’s
regitlar, monthly (noi annuat) assessients, Ifassessments are paid quarteriy, then 3
quatters of assossments (i.6., 9 months) would equal the Super Priotity Lien, plus
external repair costs purstiant to NRS §116.310312,

The words “to the extent of” contained in NRS §116.3116(2) mean “ito more than,”

which clearly indicates a maximum figure or a cap on thie Super Priorily Lien which

cannot be exceeded,
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8. Thus, while assossments, penalties, fees, charges, late chargos, fines and interest may
be Included within the Super Priorlty Lien, In no event can the tofal amount of the
Super Priotlly Lien exceed an amount equaling 9 fimes the homeovmets’
assoclation’s regular monthly assessment amount to unif owners for common
expenges based on the perlodic budget which would have become due immediately
preceding the association’s institution of an acton to enforce the lien, plus external
repair costs pursuant fo NRS 116310312,

9, Further, if regulations adopied by the Federal Home Loan Mortgage Corporation or
tho Federal National Mortgage Association require ashorter period of ptiority for the
Hen (1.¢., shorter than 9 months of regular assessments,) the shorter perlod shall be
used in the calculation of the Super Priority Lien, except that notwithstanding the
provisions of the regulations, that shurtez.— period used in the caleulation of the Super
Priority Lien must not be less than the 6 months immediatcly preceding instifution

L 2 N

of an actlon {o enforce the lien.
e 1 Judds e oo df airs gepont Ctie/ oy

10,  Moreover, ﬂ{l{f(5 rity-Lien can exist M{}WW%
2 ot Pnfrce )"ﬂf? Seper e L.rﬁs Latt HE Qulia ?’ KL
assm:mtmr}?ﬂ WETIEF al St ’
8 €. 4% & m»-re’!ﬁf Vi Feeséd b Y’Bf i }{, ap i ﬁﬁWmﬁﬁ

A
ggﬁﬂw fgl"ﬁi I CORRC IR NS §110.31 ¥
<P ]Z‘QF‘:JG@ €. h” Ceush bl an d(-leh {mﬂlﬁg 1]'{; e Jﬁm
not mean a “civil.aetiont as-fhat-phrase-ts-defined-tr NREP-2 md NRCP (o]
e (S ua,mf(a}% y o

“action as-use
thcoutt).”
IT IS SO ORDERED. /.

T COVURT JUDGE / Date !

Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
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Nevada Bar No. 9178

ADAMS LAW GROUP, LTD,
8330 W, Sahara Ave., Suite 290
Las Vegas, Novada 89117

Tel; 702-838-7200

Fax: 702-838-3600
james@@adamslawnevada.corm
assly@adamslawnevada,com
Atiornieys for Plaintiff

PUOY K, PREMSRIRUT, ESQ,, INC,
Puoy K., Premsrituf, Esq.
Nevada Bar No, 7141
520 8, Fowrth Street, 2 Floor
Las Vegas, NV 8911

702} 384-5503

702)-385-1752 Fax

remstirut@brovwalawlv.com

Attorneys for Plaintiff

Approved:

LT SPFrvEL
Erfc Hinckley, Bsq.
Alverson Taylor Mortensen and Sanders
7401 W, Charleston Blvd,
Las Vegas, NV 89117-1401
Office: 702.384,7000
Pax: 702.385.7000
Ehinckloy@AlversonTaylot.com
Attorney for Defendant
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JAMES R. ADAMS, ESQ,.
Nevada Bar No, 6874

ADAMS LAW GROUP, LTD,
8010 W, Sahara Ave,, Suite 260
Las Vegas, Novada 89117

Tel: 702-838-7200

Fax: 70

james@

2-838-3600
adamslawnevada,com

Altorneys for Plaintiff and the Class

DISTRICT COURT
CLARK COUNTY, NEVADA

Y8,

PREM DEFERRED TRUST, on behall of
itself and as representatives of the class herein
defined

Plaintiff,

ALIANTE MASTER ASSOCIATION, and
DOES 1 through 10 and ROB ENTITIES 1
through 10 inclusive,

Defendant,

CASE NGO, A-11-651107-B
DEPT.NO 29

ORDER

Plaintiff and the Class. Kt Bonds, Esq., of Alverson, Taylor, Mortensen & Sanders appeared on
behalf of the Defendant. Patrick Reilly, Hsq., of Holland and Hart appeared on behalf of Nevada

Association Services, Inc,, and RMI Management, Inc., as Amici Curiac of the Count,

Amici Curlae, including all exhibils attached thereto, and including the oral arguments of Counsel

for Plaintiff and the Class, Counsel for Defendant and Counsel for the Amici Curiae, the Honorable

Coutl

This maiter came before the Court on 07/24/2012, at 10:00 a.m., on Plaintiff and the Class’
MOTION FOR SUMMARY JUDGMENT ON DECLARATORY RELIEF and Defendant Alianto
Master Association's OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
ON CLAIM FOR DECLARATORY RELIEF AND COUNTER-MOTION FOR SUMMARY
JUDGMENT. James R, Adams, Esq., of Adams Law Group, Ltd,, appeared on behalf of the

After review and consideration of all the pleadings and briefs of Plaintiff, Defendant and the

iereby rules:
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1 WHEREAS, the Court has determined that a justiciatile controversy exists in this matter as
2 | Plaintiff and the Class have asserted a claim of right under NRS §116.3116(2) (the "Super Priotity
3 |l Lien" staiute) against Defendant and Defendant has an inferest in contesting said claim. The issue
4 || contained in the briefing is, therefore, ripe for determination. Further, the ptesent controversy is
5 {| between persons or entities whose interests are adverse and who have a legal interest in the
6 || coniroversy (Kress v. Corey 65 Nev. 1, 189 P.2d 352 (1948)); and
7 WHEREAS Plaintiff, the Class and the Defendant, the contesting parties hereto, ate clearly
8 {| adverse and hold different views regarding fhic meaning and applicability of NRS §116.3116; andl
9 “ WHRREAS Plaintiffand the Class, and the Defendanthave a legal Interest in the controversy
10 Il as it is Plaintiff's and the Class' property that is the subject of Defendant's Super Priority Lien and
11§ all patties, therefore, have a legal interest in a determination of to what extent the Super Priority Lien.
12 || can exist; and
13 WIHEREAS the issue of the meaning, application and interprefation of NRS §116.31 16 is
14 || ripe for determination in this case as the present controversyis real, it exists now, and it affects the
15 || partios hereto; and
16 WHEREAS, therefore, the Court finds that issuing a declaratory judgment relaling to the
17 | meaning and interpretation of NRS §116.3116 would {ferminale some of the uncertainty and
18 |l confroversy giving rise to the present proceeding; and
19 WHEREAS, pursuant o NRS §30.040 Plaintiff, the Class and the Defendant are parties
20 || whose rights, status orother legal relations are affected by NRS §1 16.3116 and they may, therefore,
a1 | have determined by this Court any question of construction or validity arisingunder NRS §116.3116
22 1| and obtain a declaration of rights, status or other legal relations thereunder,
23 THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGRES AND DECREES as
24 || follows: | N
25 |t 1. Plaintiffs and the Class' MOTION FOR SUMMARY JUDGMENT ON CLAIM OF
26 " DECLARATORY RELJEF is granted. |
2712, Defendant's COUNTER-MOTION FOR SUMMARY JUDGMENT is denied.
28
2
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NRS §116.3116(1) is a statute which creafes for the benefit of Nevada homeowners’
associations a statutory tien against a homeowner's unit for (a) any construction penalty that
isimposed against fhe unit's owner pursuant to NRS §116,310303, (b) any assessmentlevied
against that unit, and (¢) any fines imposed against the unit's owner from the time the
construction penalty, assesstent ot fine becomes due (the "General Statutory Lien”).
Pursuant to NRS §116.3116(2), the homeowners' association's General Stalutory Licn is
junior to a fivst security interest on the unit recorded before the date on which the assessment
sought to be enforced became rielinquent ("First Security Interest") except for a porilon of’
the homeowners' association’s General Statutory Lien which remains supetior to the First
Secutity Interest (the "Super Priority Lien"),

Defendant, as a Nevada homeowners' assaciation, therefore, has a Super Priority Lien which,
has payment priority over the First Security Tntercst on a homeowners' unit. However, the
Superi’ﬂoﬂty Lien amount is not without limits and NRS §116.3116(2) is clear that the
amount of the Super Priority Lien (that portion of the General Statutory Lien which retains
a priotity payment siatus aver the First Secutity Interest) is limited "to the extent" of a
homeowners' association's assessments for common expenses based upon the association's
periodic budget that would have become due, in the absence of acceleration, in the 9 month
period immediately preceding Defendant's institution of an action to enforce its General
Statutory Lien (which is 9 months of regulat, common agsessments) and “to the extent of"
external repair costs pursuant to NRS §116.310312 untess regulations adopted by the Federal
Home Loan Mottgage Carporation or the Federal National Mortgage Association require a
shotter period of priority for the lien.

The base assessmont figure used in the caleulation of the Super Priority Lien is the unit's
un-accelerated, monthiy assessment figure for association common expenses which is wholly
determined by the homeowners assoclation's “periodic budget," as adopted by the
association, and not defermined by any other document orstatute, Thus, the phrase contained

inNRS §116.3116(2) which states, "... to the extent of the agsessments for common expenses
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based on the periodic budget adopted by the association putsuant to NRS 116,3115 which
would have become due in the absence of acceleration during the 9 months immediately
preceding institulion of an action to enforce the lien.,." means a maximum figure equaling
9 months of an association's regular, monthly (not anumal) assessments. If assessments are
paid quarterly, then 3 quarters of assessments (i.e,, 9 months) would equal the Super Priority
Lien, plus external repair costs pursuant o NRS §116,310312.

The words "to the extent of' contained in NRS §116.3116(2) mean "no more than," which
clearly indicates a maximum figure or a cap on the Super Priority Lien which cannot be
exceeded.

Thus, while agsessments, penatties, fees, charges, late charges, fines and interest may be
included within the Super Priority Lien, in tio ovont can the tofal amonnt of the Super Priority
Lion exceed an amount equaling 9 months of the Defendant’s regular monthly assessment
amount fo unit owners for common expenses based on the periodic budget which would have
become duc immediately preceding the association's institution of an action 1o enfores the
1ién, plus external repair costs pursuant to NRS 116,310312,

In addition to the arguments of counsel contained in the briefs on file, in rendering this
decision, the Court considered all exhibits appended to such all briefs, including but not
limifed fo law review atticles, the legislative history of NRS 116.3116, the history of the
Uniform Common Interest Ownership Act, intermediale appellate and supreme coutt case
law of other states, and the Commission on Commaon-Interest Communifics & Condominium
Hotels' Advisory Opinion which opined that a homeowners' association may collect as a part
of the Super Priority Lien interest, late fees or charges, and the cosfs of collecting, but did
not directly opine upon the issue of whether there was a maximumn Hmit to the Super Priority
Lien regardicss of the constituent elements thereof, which was the question before this Couit,
While the Court considered all such supporting materals, the Couwtt is bound by the
precedent of the Nevada Supreme Court which directs trial courts that, *[ Wlhere a statute is

clear on its face, a court may not go beyond the langnage of the statute in defermining the
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12.

legislature's intent.” Diaz v, Eighth Judicial Dist, Cotirt ex vel, County of Clark, 116 Nev, 88,

94, 993 P.2d 50 (2000).

The Coutt finds that NRS 116.3116 is clear on its face. After the foreclosure by a first
security interest on a unit recorded before the date on which the assessment sought to be

enforced became delinguent, a portion of & homeowners' association's staiutory lien under
NRS 116.3116(1) is prior to the first security interest only to the extent of sny charges
incurred by the association on a unit pursuant to NRS 116.310312 (exterior repair costs) and
only to the extent of the assessments for common expenses which are based on the periodic
budget adopted by the association pursuant to NRS 116.3115 which would have become due
in the absence of aceeleration during the 9 months immediately preceding institution of an
action to enforce the lien, wiless federal regulations adopted by the Federal Home T.oan
Mortgage Corporation or the Federal National Mortgage Association require a shortet period
of priority for the lien. The 9 monlh figure is derived by taking the monthly assessment
figure for common expenses as contained i the association's periodic budget which existed
immediately prior to the association's institution of an action {o enforce its lien, and
mutltiplying by 9.

Prior to the October 1, 2009, amendment increasing the Super Priority Licy, the maximnm
amount of the Super Priority Lien was limited to the extent of the assessments for cominon
expenses which are based on the periodic budget adopted by the association pursuant fo NRS
116.3115 which would have become due in the absence of acceleration during the 6 months
immediately preceding institution of an action {o enforce the len, uniess federal regulations
adopted by the Federal Tlome Loan Mortgage Corporation or the Federal National Mortgage

Association require a shorter period of priority for the lien,

IT IS SO ORDERID. '
E_TQ@M ﬁ_(észﬁ R
T CO JUDGE ' Date
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JAMES R, ADAMS, ESQ,
Nevada Bar No, 6874

ADAMS LAW GROUP, LTD.
8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117

Tel; 702-838-7200

Fax: 702-838-3600
james@adams{awnevada.com
Attorneys for Plaintiffs

Not Approved

RRIC HINCKLEY, ESQ.

Alverson Taylor Mortensen and Sanders
7401 W, Chatleston Blvd,

Las Vegas, NV 89117-1401

Office; 702,384.7000 .

Fax: 702.385.7000

Attorneys for Defendant
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ADAMS LAW GROUP, LTD.
JAMES R. ADAMS, ESQ.
Nevada Bar No, 6874

8010 W. Sahaia Ave, Suite 260
Las Vegas, Nevada 89117
5702; 838-7200

702y 838-3630 Fax

jameg@adamslawneyada.com

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premstitut, Esq.
Nevada Bat No. 7141
590 . Tourth Street, 2™ Floor
Las Vegas, NV §9101
702; 384-5563
702)-385-1752 Fax

ppremstirui@brownlawlv.com

Attorneys for Elsinore, LLC
Defendant | Connterclaimant

DISTRICT COURT
CLARK COUNTY, NEVADA

PECCOLE RANCH COMMUNITY
ASSOCIATION, a domestic non-profit
homeowners association corporation,

Plaintift,
VS,

ELSINORE, LLC, a Nevada Limited Liability
Company,

Defendant.

PLSINORE, LLC., on behalf of itsell and ag
representatives of the class herein defined

Counter Claimant,
Vs,

PECCOLE RANCH COMMUNITY
ASSOCIATION, and DOES 1 through 10 and
ROL ENTITIES 1 through 10 inclusive,

Counter Defendant,

CASENO. A-12-658044-C
DEPT.NO. XV

Date of Heating: August 29, 2012
Time of Hearing: 9:00 a.n,

ORDER DENYING IN PART AND
GRANTING IN PART PLAINTIITS
MOTION ¥OR PARTIAL SUMMARY
JUDGMENT

o7 IR
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This matter came before the Court on August 29, 2012, at 9:00 a.m., upon the Plaintiff's
MOTION FOR PARTIAL SUMMARY JUDGMENT, James R. Adams, Esq., of ADAMS LAW
GROUP, LTD,, and Puoy K, Premsting, Esq., of PUOY K. PREMSRIRUT, BSQ., INC., appeared
on behalf of the Defendant/Counter Claimant, Don Sprngmeyer, Hsq., of WOLE, RIFKIN,
SHAPIRO, SCHULMAN & RABKIN, LLP,, appeated on behalfofthe Plaintiff/Counter Defendant.
‘The Honorable Coutt, having read the briefs on file and having heatrd oral argument, and for good
cause appearing hereby, DECLARES, ORDERS, ADJUDGES AND DECREES that Plaintiff’s
Motion for Partial Summary Judgment is denied in part and granted in part.

WHERTEAS, the undisputed facts are as follows: Plaintiff is 2 Nevada homeowners
association. Defendant was an owner of residential real property located within the Peccole Ranch
Community Association, In paticular, Defendant purchased the propetty located at 2209 Stotksput,
Las Vegas, NV, at a foreclosure sale on or about September 8, 2008, Defendant had obtained litle
to the property through a trustee’s sale whereby a sccured first trust deed holder foreclosed on the
propertythereby extinguishing Plaintiff’s statutory general homeowners’ association Hen against the
property, but for the super priority portion of that general lien. According to Defendant, the
Association by itself or through its authorized apents, demanded and collected amounts from the
Defendant. The amount demanded was $2,580.70. The amonnt allegedly paid by Defendant was
$2.649.90,

IT IS FURTHER ORDERED that NRCP 56(b) provides as follows: A party against whom
a claim, counterclaim, or cross-claim is asserted or a declaratory judgment is sought may, at any
time, move with or without supporting affidavits for a sammary judgment in the party’s favor ag to
all or any part thereof,

The Court may enfer spnunary judgment on questions of law where the facts are not in
dispute, Exchange Bank v. Strout Realty, 94 Ney, 86, 525 P.2d 589 (1978). Thus, this Court may
issue partial summary judgment on the declaratory issues pertaining to NRS 116.3116 and CC&Rs
Section 8.3, Summary judgment is appropriate only when the pleadings, depositions, answers to

interrogatories, and adimissions on file, together with the affidavits, if any, show that there is no
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genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter
of law, NRCP 56(c); Pegasus v. Reno Newspapers, Inc,, 118 Nev. 706, 713 (2002), "A factual
dispute is genuine when the evidence is such that a rational trier of fact could return a verdict for the
nonmoving patty.” Wood v. Safeway, Inc., 121 Nev. 724, 731 (2003). The substantive law controls
which factual disputes ave material and will preclude sununary judgment; factual disputes not
getmane and cenfral to the claims for relief are irvelevant, Id. The burden to establish the absence
of a triable issue of fact is on the mov\ing party, and the courl is obligated to construe the evidence
in the light most favorable to the party against whom the motion is directed, Butler v, Bagdormvickl R
101 Nev. 449, 451 (1985); Hidden Wells Ranch, Inc. v. Strip Realty, Inc., 83 Nev, 143, 145 (1967),
Where the party moving for summary judgment wili bear the btrden of persuasion at trial, it must
present evidence that would entitle it to judgment as 4 malter of law in the absenco of contrary
evidence. Francis v. Wynn Las Vegas, LLC, 127 Nev. Adv, Rep, 60 (2011) {quoting Cuzze v, Univ.
& Comm. Coll, Sys. of Nev., 123 Nev. 598, 602-03 (2007)). If the nonmoving party will bear the
burden of persuasion at trial, the moving paity may satisfy the burden of production by either (1)
submitling evidence that negates ain essential element of the nonmoving party s claim or (2) poinfing
out ... that there is an absence of evidence to support the nonmoving party’s case. Jd. Tn such
instances, the nomnoving party must do more than simply shaw that there is some metaphysical
doubt as to the Gpera{ivé facts to defeat a motion for swomary judgment, Wood, supra (Q1:0iing
Matsushita Electric Industrial Co, v. Zenith Radio, 475 1.8, 574 (1986)). When themotion is made
and supported as required by Rule 50, the nonmoving party must transcend the pleadings and, by
affidavit or other admissible evidence, introduce specific facts that show a genvine issue of material
fact, Francis, 262 P.3d at 714-13, The non-moving party’s decumentation must be admissible
evidence, and he or she is not entitled to build a case on the gossamer threads of whimisy, speculation
and conjecture. Posadas v, Clty of Reno, 109 Nev, 448, 452 (1993} {quioting Collins v, Union Fed
Savings & Loan, 99 Nev. 284 (1983)). In considering a motion for summary judgment, the court
should not regard Rule 56 as a disfavored procedural shorieut, but should instead view it as an

integral part of the ... Rules [of Civil Procedure] as a whole, which are designed to secure the just,
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speedy and inexpensive determination of every action, Wood, 121 Nev. at 730-31 (quoting Celotex
Corp. v. Catrett, 477 U.S. 317,327 (1986)). Accordingly, when the movant has met the standard and

the non-moving patty has failed to establish a genuine issue of material fact, it is incumbent upon

| the court to grant the judgtent sought forthwith, NRCP 56(c); Dzack v. Marshail, 80 Nev. 345

(1964).

The Plaintiff Association requested the following relicf:

1, Thatpursuant o NRS 116.31186, the Association has a Super Priority Lien overa first
security interest recorded against the property for nine (9) months of assessments
immediately preceding institution of an action to enforce the lien.

i 2, That the Association’s Super Priority Lien Amount pursuant to NRS 116.3116
includes interest, late fees and costs of collection, which are in addition to, not
capped by, the applicable petiod of common expense assessments.

3. That the Association’s Super Priority Lien Amount pursuant to NRS 116.3116(2)
includes costs of collection, which pursuant to NRS 116,310313 may includoany fee,
including legal fees and costs, and | |

-4, That NRS 116.3116 supersedes the provisions of Section 8.3 of the Association s
CC&Rs.

The Court finds that, in accordance with recent rulings by the Eighth Fudicial District Couet

Honorable Judges Gonzalez, Denton, and Scann, Snmmary Judgment on requests numbets 1, 2 and

3are DENIED,

1: Summary judgment on Plaintiff's request number 4 is GRANTED.,

—

security interest on the unit recorded before the date on which the assessment sought to be enforced
became delinguent the (Pirst Security Interest) only to the extent of those assessments for common
expenses based upon the Association’s periodic budget that would have become due in the 9 month
period immediately preceding an the Association’s institution of an action to enforce its statutory

general Hen and to the extent of external repait pursuant to NRS 116.310312. This pottion will be

| |

Pursuant to NRS 116.3116(2), the Association’s Statutory Lien has priorily over a first -
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Nexfda Bar No.A021
WOLF, RIFKIN, SHAPIRO, SUHULMAN & RABKIN, LLP

referred to as the "Super Priority Lien". The Super Priosity Lien amount is not without limits, The
Association’s Super Priority Liens Amount pursuant o NRS 116.3116 may include inicrest, late fees
and costs of collection, but is capped by the applicabloperiod of common expense assessments, i.e.,
a figure equaling 9 months of common expense assessments based upon the Asseciation’s periedic
budget. The words o the extent of contained in NRS 116.3116(2) meait no more than, which cleatly
indicates a maximum figure or a cap on the Super Priority Lien which cannot be exceeded,

Therefore, after the foreclosure by a First Security Interest holder of a unit located within a
homeowners® association, pu esuant to NRS 116,31 16(2), the monetary limit of a homeowners®
association’s Super Priority Lien islimited to a maximum amount equaling 9 times the homeowners®
association’smonthly assessment amount lo unit owners for common expenses based on the petiodic
budget which would have becomne due immediately precedivg the institution of an action {o enforce
the lien, plus external reprir costs pursuant to NRS 116.310312.

For theforegoing reasons, the Couttdenies Plaintiff's Motion for Pattial Summarty Judgment
on requests 1, 2 and 3 and grants request 4.

IT 1S SO ORDERED.

bmiite ?y& /; pu

JAMES R. ADAMS, BSQ. Dale
Nevada Bar No. 6874

ADAMS LAW GROUP, L'1D.

8010 W, Sahara Ave., Suite 260

Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james@adamslawnevada.com

Attorneys for Defendant
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3556 Russell Road., Second Floor

Tas Vogas, Nevada 89120

Tel: 702-853-6787
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springmeyer{@weslawyers,com

Atigom%!ys iXor Plainiiff
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GREGG A. HUBLEY (NV Bar #007386)

ANTHONY R. SASSI (NV Bar #12486) CLERK OF THE COURT
PITE DUNCAN, LLP

701 East Bridger Avenue, Suite 700

Las Vegas, Nevada 89101

Telephone: (702) 991-4628

Facsimile: (702) 685-6342

E-mail: Ghubley@piteduncan.com

Attorneys for Plaintiff/Counterdefendant NEW YORK COMMUNITY BANK

DISTRICT COURT
CLARK COUNTY, NEVADA

NEW YORK COMMUNITY BANK, Case No.: A-12-660328-C
Dept. No.: XV
Plaintiff,
PLAINTIFF’S REPLY IN SUPPORT OF
V. ITS MOTION FOR ATTORNEY’S FEES
SHADOW WOOD HOMEOWNERS’ Date of Hearing: June 10, 2013

ASSOCIATION, INC.; GOGO WAY TRUST; | Time of Hearing: In Chambers
and DOES 1 through 20, inclusive,

Defendants.

GOGO WAY TRUST,
Counterclaimant,

V.

NEW YORK COMMUNITY BANCORP,
INC.; DOE Individuals I through X; and ROE
Corporations XI through XX,

Counterdefendants.

PLAINTIFE’S REPLY IN SUPPORT OF ITS MOTION FOR ATTORNEY’S FEES

COMES NOW Plaintiff/Counterdefendant, NEW YORK COMMUNITY BANK (hereinafter,
“Plaintiff” or “NYCB”), by and through its attorneys of record, PITE DUNCAN, LLP, and

respectfully submits the following Reply in Support of Its Motion for Attorney’s Fees against

-1- ARPPQ01064
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Defendants, SHADOW WOOD HOMEOWNERS’ ASSOCIATION, INC. (“Shadow Wood”) and
GOGO WAY TRUST (“Gogo Way”) (collectively, “Defendants”), pursuant to NRCP 54(d)(2).
This Motion is made and based upon the Points and Authorities attached hereto, the

pleadings and papers on file herein, and any oral argument this Court may entertain.

DATED this 3"‘“‘” day of June, 2013.

ANTH
Attorneys for Plaintiff/Counterdefendant NEW
YORK COMMUNITY BANK

POINTS AND AUTHORITIES

I. INTRODUCTION

Defendants’ Opposition (“Opposition”) to the current motion is far more remarkable for what
it does not address than for what it does. First, it should be noted that absent from Defendants’
Opposition is any challenge to the amount of the fees requested. By this omission, Defendants
concede that if attorney’s fees are awarded, the amount requested by NYCB is reasonable. The
second, and more shocking, omission is any explanation or justification for the manner in which
Defendants participated in this litigation. Defendants simply fail to identify a legitimate reason why
they pursued their claims and defenses - and wasted the Court’s valuable time - even after NYCB
offered to settle the case for more than Shadow Wood was owed.

Instead, Defendants choose to cut-and-paste arguments from their Opposition to Plaintiff’s
Motion for Summary Judgment and simply rehash what was considered and adjudicated during the
summary judgment proceedings. This Court has already heard and rejected these arguments. The
bottom line is that Defendants fail to demonstrate that their frivolous claims and defenses were
maintained for any reason other than to vex or annoy NYCB, or, perhaps, to draw the proceeding out

further so that one of their clients (GOGO WAY TRUST) could profit from the continued collection
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of rental payments, which would be a similarly improper purpose/motivation.! Defendants fail to
explain why they pursued these ultimately unpersuasive arguments, particularly under the facts of
this case where they were paid (and rejected) before the sale much more than they would have been
entitled to use as the basis for a foreclosure. Even more disturbingly, Defendants make the bold
move of attempting to justify their position by misrepreseﬂting this Court’s own words, cavalierly
arguing that this Court had predetermined its summary judgment decision (... Judge Silver informed
counsel that she had already made up her mind regarding the issues associated with super priority
liens[.]” See, Defendant’s Opposition, p. 3, 11. 8-11.). In fact, Defendants leave out the important
statement that this Court made at the pre-trial conference that the Court was not deciding the
summary judgment motions before they were briefed and argued and that, while the Court had made
other rulings in other super-priority cases, counsel could potentially convince her otherwise in this
case.

The Defendants’ tactics and the resulting waste of judicial resources and attorney’s fees are
the precise reasons for which Nevada statute permits an award of attorney’s fees. Defendants should
not be rewarded for drawing out this litigation, all the while collecting rental income from the
improper use of the Subject Property. Instead, this Court should award NYCB its attorney’s fees to
deter Defendants from attempting similar tactic in the future and to compensate NYCB for the fees

it incurred defending against Defendants’ illegitimate quest.

II. LEGAL ARGUMENT

Defendants’ Opposition rests on three equally flawed arguments. Each of these positions
is easily dispatched when viewed in a proper context and in light of an accurate factual background.
/1.1
/1.1

If this was the reason for the continued maintenance of their frivolous position,
then the conflict discussed in Plaintiff’s Motion to Disqualify (which was vacated
as moot after Plaintiff’s Motion for Summary Judgment was granted) was real and
significant. Protracting litigation so that one client could collect rent it was not
entitled to collect while putting the other client in a position of expending further
attorney’s fees and the prospect of a judgment for the opponent’s attorney’s fees
would be the law school example of an actual conflict.
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A. Defendants Misconstrue This Court’s, and Other Courts’, Prior Rulings, And Such

Misconception Provides No Justification for Defendants Claims.

Detendants first claim that it was reasonable to maintain its defenses and claims because of
this Court’s_ ruling in Peccole Ranch Community Assoc. v. Elsinore, LLC, Case No. A-12-658044-C.
(Opp’n at 4-5.) However, Defendants’ reliance on that decision, and the others cited in the
Opposition, is completely misplaced. In fact, none of the orders stands for the proposition that
Defendants claim. Defendants go one step further, and even assert that this Court’s Order granting
NYCB’s Motion for Summary Judgment *...drastically departs” from a prior ruling of this Court.*
(Opp’n at 5, 1I. 20-21.) Nothing could be further from the truth.

In its prior ruling in Peccole Ranch, this Court unequivocally and in no uncertain terms stated
that the super priority lien that survives a foreclosure sale by a first deed “...is capped by the
applicable period of common expense assessments, i.e., a figure equaling 9 months of common
expense assessments based on the Association’s periodic budget.” (Order Denying in Part and
Granting Plaintiff’s Motion for Partial Summary Judgment [hereinafter “Peccole Order’] at 5,
attached to Opp’n as Ex. E) The Peccole Order continues on to state that the language of NRS
116.3116(2) “...clearly indicates a maximum figure or cap on the Super Priority Lien, which cannot
be exceeded.” (/d.) (emphasis added). Amazingly, Defendants now claim that it was reasonable
for them to rely on this languagerto maintain a claim against NYCB for amounts that dwarfed (by
nearly ten times) the amount allowed by the Super-Priority Lien. Under the Peccole Ranch
interpretation of NRS 116.3116(2), and consistent with the Order granting Summary Judgment in
this matter, once NYCB foreclosed on the Subject Property, the only possible lien claim Shadow
Wood could have against NYCB was for an amount equaling nine (9) months worth of assessments,
or $1,519.29. (Findings of Fact, Conclusions of Law, and Order Granting Plaintiff’s Motion for
Summary Judgment [hereinafter “NYCB Order”’] at 9).

In a late attempt to bring some legitimacy to their claims, Defendants argue that Shadow

Even more troubling is Defendants claims that this Court stated at the pretrial
conference that it “had already made up [its] mind regarding the issues associated
with the super priority lien...” (Opp’n at 3:8-9). As the Court is aware, the Court
stated that it had previously ruled on similar issues, i.e. Peccole Ranch, but the
previous ruling did not mean the Court’s opinion could not be changed.

-4 APP001067
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Wood’s lien included the Super-Priority Lien that survived the NYCB Foreclosure Sale, as well as
“..all the unpaid assessment [sic] during the time that Plaintiff owned the Property, and all the
collection fees and costs incurred during the numerous months Plaintiff owned the Property but
failed to pay assessments.” (Opp’n at 3, 11. 21-25.) However, the facts of this case reveal the
absurdity of that position. The NYCB Foreclosure Sale occurred on May 9, 2011. (NYCB Order
at 3, 11. 3-5) One month later, on June 29, 2011, Shadow Wood recorded its Notice of Lien in the
amount of $8,238.87. (NYCB Order at 3, 11. 17-21.) Subtracting outthe ambunt of the Super Priority
Lien (i.e., 9 months of assessments preceding June 29, 2011), Defendants’ position requires this
Court to believe that in one month NYCB incurred other assessments and late fees in the amount of
$6,719.58. Respectfully, this is simply a ridiculous and frivolous position.

In reality, Shadow Wood’s claims were simply an attempt to collect on the late fees and
penalties incurred by the original homeowner, all of which had been extinguished by NYCB
foreclosure sale. Even more realistically, the claims were an attempt by the Defendants’ counsel
(Alessi & Koenig), which also acted as Shadow Wood’s trustee, to collect incredibly exaggerated
fees that dwarfed the assessments that actually accrued. As the Court may recall during the hearing
on the Motion for Summary Judgment, the Defendants were seeking (among other exaggerated
fees/penalties) the sum of $800.00 for the preparation of two Notices of Default. The subject
Notices of Default are one (1) page, form/boilerplate documents. (See, Exhibit “1,” attached
hereto, for the Notice of Default prepared/recorded by Defendants on October 13, 2011, and the
Facsimile Cover Letter prepared by counsel for Defendants and dated January 23, 2012, both of
which were contained in Exhibit “23,” to Plaintiff’s Motion for Summary Judgment.) The
Defendants’ pursuit of these previously extinguished collection costs, fees, and fines, as well as their
attempt to collect exorbitant and outrageous fees, is not only unreasonable but also flies directly in
the face of NRS 116.3116(2) and the Peccole Ranch Order. Frankly, Defendants knew quite well
that pursuing those amounts was unreasonable.

Perhaps the most telling example of the Defendants’ unreasonable and vexatious approach
to this case is the fact that it was based upon their adamant refusal to allow NYCB to pay oft their
asserted lien. Notably, the Defendants avoid any discussion of the factual background of this matter.
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The very foundation of this case is the Defendants’ steadfast refusal to accept NYCB’s payment,
which the Defendants admit receipt and rejection of prior to the sale. This rejection is in spite of the
fact that the same HOA accepted partial payments from a prior owner of the same subject property
in amounts that represented a fraction of the payment NYCB tendered. As the Court noted in the
Order, not only did Shadow Wood fail to prbvide an accounting of the ever changing lien amount
but, through its agent, specifically rejected a check for $6,783.16. (NYCB Order at p. 4, 11. 24-26.)
This amount was $5,263.87 more than the amount Shadow Wood was entitled to collect under NRS
116.3116(2) and was $337.62 more than even Shadow Wood’s own records indicated it was owed.
The Defendants could not explain why their approach differed so drastically with NYCB than with
the prior owner (Ms. Fedel); Shadow Wood accepted payments from Ms. Fedel of as little as
$250.00 as “partial payments,” instead of foreclosing. Notwithstanding NYCB’s attempts toresolve
this dispute through settlement, Shadow Wood was determined to foreclose on the Subject Property.
It is unknown whether this determination was motivated by a desire to sell this property to a repeat
client of Defendants’ counsel (the trustor of GOGO WAY TRUST) at a fraction of its value,
securing further good will with that client, but the office of the undersigned cannot discern a more
realistic motivation. In any event, Defendants’ counsel and Defendants themselves were clearly
aware of the tortured history in which this HOA foreclosure was handled, and the unreasonable
refusal to accept far more than Defendants would have been entitled to collect via a proper NRS 116
HOA foreclosure.

It is not surprising that the Defendants shy away from any review of the facts. The factual
background, however, is patently relevant to the pending Motion for Attorney’s Fees. The
Defendants threw caution to the wind in an attempt to exploit this money-making-machine. The
HOA went forward with the foreclosure sale against the bank (NYCB) that purchased the property
(while it would not do so against the former owner) so that it could collect amounts it was not

legitimately allowed to collect under statute.” The purchaser (GOGO WAY TRUST) chose to turn

As noted during oral argument on the Motion for Summary Judgment (and based

upon Exhibit 24 to the Plaintiff’s Motion for Summary Judgment), it appears that

Shadow Wood ultimately collected $3,442.39 (and wrote off $3,013.15 as “bad
(continued...)
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jits head since it was collecting rent, so, the longer these proceedings dragged on, the more rental
proceeds it would have in its coffers. And the trustee/counsel for the Defendants got away with
charging $400.00 to prepare a one-page boilerplate form (See, Exhibit “1”°) that likely took five
minutes for a legal assistant to create. T his scheme, however, is actually an exploitation of Nevada
statute and became an exploitation of the Plaintiff as well as the Court’s resources. The Defendants
knew all of this going in, but chose to ignore the facts and avoid settlement discussions.

B. The Manner in Which NYCB Prevailed Does Not Excuse Defendant’s Frivolous

Claims.

The next warped arrow in Defendant’s quiver also fails to hit its mark. Defendants argue that
it was reasonable of them to maintain this action for as long as they did because NYCB did not raise
the Super-Priority issue until it moved for summary judgment. Notably, Defendants prepared/served
no written discovery, served no subpoenas, and did not attempt to take any depositions in this action
to ascertain the basis of Plaintiff’s positions. Moreover, Plaintiff’s Motion for Summary Judgment
specifically argues that the HOA sale did not extinguish Plaintiff’s interest (including case law for
that proposition) and the unreasonableness under Chapter 116 of the Defendants’ actions.
Apparently, Defendants are under the mistaken assumption that Plaintiff is obliged to provideits trial
strategy and arguments to Defendants, even without any specific discovery request, before making
arguments for summary judgment to this Court. Seemingly, under Defendants’ theory, a party is
required to specifically explain to the opposing counsel why the opposing party’s position is
frivolous.

This simply is not the rule under NRS 18.010, and Defendants, and their counsel, are
presumed to know what they are doing, and, in fact, are charged under NRCP 11 with the obligation
to pursue and maintain only those claims that are not frivolous. As NRS 18.010(2)(b) states, the
Legislature’s intent in providing for attorney’s fees is ““...to punish for and deter frivolous or
vexatious claims and defenses because such claims and defenses overburden limited judicial

resources, hinder the timely resolution of meritorious claim and increase the costs of engaging

3(...continued)
debt write off”’) when it was only entitled to $1,519.29 under statute.
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in business and providing professional services to the public.” (Emphasis Added.) It is the
party’s responsibility (and that of his/her attorney) to make and maintain a claim or defense only if
it has merit. Defendants’ argument that the frivolous nature of its positions should be ignored
because NYCB not erect a billboard to advertise its trial strategy and inform Defendants of Nevada
law is itself a frivolous claim. In any event, this positioh 1s also factﬁally inaccurate, as counsel for
the parties specifically discussed the problems with Defendants’ positions and the need to pursue
settlement after the deposition of Shadow Wood’s managing agent, Gerald Marks, and after the pre-
trial conference. Unfortunately, GOGO WAY TRUST was not in a position to consider settlement
because it was too busy collecting rent on a property that it improperly purchased.

C. NRS 645F.440 Is Inapplicable To Gogo Way and Defendants Cannot Legitimately

Argue Otherwise.

In their final attempt to save their sinking ship, Defendants rehash their bona fide purchaser
defense. Hoping the second time will fair better than the first, Defendants literally cut-and-paste a
portion of their argument from their Opposition to Plaintiff’s Motion for Summary Judgment.
(Compare, pending Opp’n 9:18-10:16, to Opp’n to PL.’s Mot. for Summary Judgment at 11:2-27).
However, this repeat of the argument proves even less persuasive than the first and must meet the
same fate. Defendants’ argument fails to even address the applicability, or rather the complete lack
thereof, of the defense to Gogo Way. The argument relies on a hyper-technical reading of a limited
portion of the NRS 645F.440, but ignores other provisions that specifically exclude purchasers at
a foreclosure sale pursuant to NRS 116.3116.

Specifically, homeowners association foreclosure sales are governed by NRS Chapter 116,
while NRS Chapter 645F is applicable only to foreclosure sales conducted by a mortgagee under a
deed of trust against the mortgagor. In fact, a number of provisions in NRS Chapter 645F limit its
applicability to judicial foreclosure sales pursuant to NRS 14.010 and non-judicial foreclosure sales
not involving ahomeowners association pursuant to NRS 107.080. See e.g. NRS 645F.360 (defining
“Homeowner”); NRS 645F.370 (defining “Residence in foreclosure™). Nothing in the chapter
extends this protection to purchasers at foreclosure sales pursuant to NRS Chapter 116. See NRS
645.330 et seq.

-8- APP001071
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Ultimately, this claim is nothing more than another defense Defendants knows is inapplicable
and meritless. It is the proverbial throwing of everything but the kitchen sink at the Court. This
tactic, like those exhibited by Defendants since this lawsuit was filed (and, indeed, since the
Defendants rejected NYCB’s payment prior to the HOA foreclosure sale) have done nothing but
dri\?e up the cost of doing business for NYCB and wasté this Court’s valuable time.

III. CONCLUSION

The Defendants have not contested the legitimacy or reasonableness of the fees necessarily
incurred by NYCB in this travesty of a lawsuit that the Defendants caused. Instead, the Defendants
choose to misrepresent what this Court did and said, ignore the factual background of this case, re-
assert the same arguments that they made during the Summary Judgment proceeding, and blame
Plaintiff for not advising Defendants of its trial strategy sooner. Were it not for the unreasonable and
exploitative actions of Defendants, this lawsuit would never have been necessary. Were it not for
the refusal of one Defendant (whose position arguably conflicted with that of the other Defendants)
to consider settlement because it was collecting rental income, this case would have never made it
to the Summary Judgment stage. Nonetheless, despite the uncontested factual background (error
after error having been committed by these Defendants in their quest to foreclose and sell/purchase
property for a fraction of its value), the Defendants simply stuck their heads in the sand and refused
to genuinely and honestly review the frivolous positions they maintained. The Defendants ignored
the thin ice upon which they stood until it broke, and then responded by blaming the Plaintiff and
the Court after they fell in the cold water. Plaintiffs respectfully request that the Court award
Plaintiff attorney’s fees in the amount of $36,810.00, which should be reduced to judgment against
Defendants, jointly and severally.

»
DATED this 5 — day of June, 2013.

AR ONY R. SASSI
Attorneys for Plaintiff/Counterdefendant NEW
YORK COMMUNITY BANK
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New York Community Bank v. Shadow Wood. et al.
District Court Clark County, Nevada
Case No.: A-12-660328-C

DECLARATION OF SERVICE

I, the undersigned, declare: I am, and was at the time of service of the papers herein referred
to, over the age of 18 years, and not a party to this action. My business address is 701 East Bridger
Avenue, Suite 700, Las Vegas, Nevada §9101.

On June 3, 2013, I served the following document(s):
REPLY IN SUPPORT OF MOTION FOR ATTORNEY’S FEES
on the parties in this action addressed as follows:

Huong X. Lam, Esq.
ALESSI & KOENIG, LLC
9500 West Flamingo Road, Suite 205
Las Vegas, Nevada 89147
Attorneys for Defendants Shadow Wood Homeowners’
Association, Inc. and Gogo Way Trust

BY MAIL: 1 placed a true copy in a sealed envelope addressed as indicated above. 1am
readily familiar with the firm's practice of collection and processing correspondence for
mailing. It is deposited with the U.S. Postal Service on that same day in the ordinary course
of business. I am aware that on motion of party served, service is presumed invalid 1f postal
cancellation date or postage meter date is more than one day after date of deposit for mailing
in affidavit.

BY CERTIFIED MAIL: I placed a true copy in a sealed envelope addressed as indicated
above via certified mail, return receipt requested.

BY FACSIMILE: I personally sent to the addressee's facsimile number a true copy of the
above-described document(s). I verified transmission with a confirmation printed out by the
facsimile machine used. Thereafter, I placed a true copy in a sealed envelope addressed and
mailed as indicated above.

BY FEDERAL EXPRESS: I placed a true copy in a sealed Federal Express envelope
addressed as indicated above. I am familiar with the firm’s practice of collection and
processing correspondence for Federal Express delivery and that the documents served are
deposited with Federal Express this date for overnight delivery.

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing
is true and correct.

Executed this

day of June 2013, at Las Vegas, Nevada.

I

Araceli G. Cuevas
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inst #: 201110130001665
_ Fees: $14,00

N/C Fae: $0.00

10/13/2011 08:49:20 AM

Receipt #: 945349

Reguestor:

ALESSI & KOENIG LLC {JUNES

Recorded By: MAT Pgs: 1
DEBBIE CONWAY

When recorded mail to; CLARK COUNTY RECORDER

THE ALESSI & KOENIG, LLC

-

9500 West Flamingo Rd., Ste 160
Las Vegas, Nevada 89147
Phone: 702-222.4033

A.PN, 162-18-613-029 Trustee Sale No. 12668-3923-109

NOTICE OF DEFAULT AND ELECTION T0 SELL UNDER HOMEQWNERS ASSOCIATION LIEN

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECiFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT IS

IN DISPUTE! You may have the right to bring your account in good standing by paying all of
your past due payments plus permitted costs and expenses within the time permitted !J}' latv for
reinstatement of your account. The sate may not be set until nine‘ty days from the date this notico of
default recorded, which appears on this notice. The amount due is $6,608.34 as of August 29, 20;‘1
and will increase until your account becomes current. - To arrange for payment to stogu V\:
foreclosure, contact; Shadow Wood Homeowners' Association, Inc, oo Alessi & Koenig, 95 .
Flamingo R4, Ste 100, Las Vegas, NV 89147, -

i i 1 as document
S NOTICE pursuvant to that certain Assessment Lien, recorded on July 7, 201-
ﬁbﬂt 2436, ofp()ﬁicial Records in the County.of Clark, St?ta of Nevada. Owrﬁ(s). Tghjt}NwI: OPLE:;
VORK COMMURITY , of Unit 109, as per map recorded in Book 33, Pagesth . Saibdivision e
Condominium Plan, Recorded on as éiocrlmg?;tnm?l;:riﬁl;di;tg S;; El}?l‘“‘;’n ;}1) DEE el
recorded in Maps of the County of Cla ¢ of Nevada. A comact.an N
Veoas, NV $9103, If you have any questions, you siou
;{iﬁg’sgt;nléﬁg thg ﬁ;ct that your. property is in f?mclosme, you may offer you;dggﬁe;% f;mMﬁ%
provided the sale is concluded prior to the conclusion of the fomcloé%% NR ENMOET[CE O BT
LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMET ACT h O S Tt
GIVEN THAT The Alessi & Koenig is appointed trustee agent un:ier the a t(iw olorone Secur;
dated July 7, 2011, executed by Shadow Wood Homeowners 33&0:]& 3o“c;ontained seoure
assessment obligations in favor of said Association, pursuant to uaf e;'m’ containcd i e
Declatation of Covenants, Conditions, and Restrictions (CC&Rs). A default “:i o hoi tion for
hich said CC&Rs has occurred in that the paymeni(s) have not be?n ma £ Bomeowners
:ss:;sments due from and all subsequent assessments, late charges, interest, colieciio

attomey fees and costs.
Dated: August 29, 2011

Naori Bden, Alessi & Koenig, LLC on behalf of Shadow Wood Hontcowwners' Association, Inc

—

NYCBO000035
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DAAVID ALESST " ADDITIONAL OFFICES IN
THOMAS BAYARD * AGOURA HILS, CA
' PHONE: 818- 735460
ROBERT.ROENIG** o
RENONY
RYAN KERROW PHONE: 725-626-2323
&
* Admited 1o the Gallfommia Bar , A . PIAMONE BAR (A
) N A Medd-darivdietioned L Foin PHONE: 909-861-8300
) Mmueq 1o tpa':_CuIi{qx,ma. Nevada _
wild Coloreds Dars” 9500 W. Flamingo Road, Suite 203
ort Adwiied 1o the Nevads ahd Califlivin Bor Las Vegas, Nevada 89147
Telephone: 702-222-4033
Facsimile: 702-222-4043
. www.alessikoenig.com
FACSIMILE COVER LETTER
Tor. diana palmerhopKNS@mynycb.com Re: . 3923 Gogo Wy #108/HO #12688
Fropu _{Ryanierbow _ Date:.  [Monday; January 23, 2012
fFaxNo.: ‘ ' Pages: |1, including cover
. RG# 12068

Dear dianna.paimar-hopkins@mynych.com:
This cover will secrve as & nine month super priotily demarid on behalf of Shedow Woed Homeowners'. Association, In¢-for the

above reterenced escrow; property located at 3923 Gogo Wy #109, Las Vegas, NV, The date of 'fbféciosyrpwasMay 92011, The
total amount due through February, 29, 2012 is $9,017.39. The breakdown of fees, intevest and costs is as follows:

612912611 Notice of.Delinquént Assessment Lien - Nevada (2) $650:00

8/29/2011 Notice.of Default @) $800.00
4/14/2010 Notice of Trustec's Sale (2) $550,00
8/13/2011 Pre NOD ' - $90.00
9721/2009 Pre-Notice of Trustee's Sale $9000
8/25/2010 Postponement of Trustees Sale (3) $225.00
6/2/2010 Moritoring Foreclosure | '$160:00
11/9/2010 Demadnd Fee : , £150:00
1/23/2012 Update Demand Fee @y $15000
~ Trustee Deed Preparation & Recordation ~$0:00
11182012 Foreclosure Fee —_ | $150.00.
Fotal ~ | $2,955.00

Please be advised that Alessi & Koenig, LLC is a debt collector that is atlampting to collect a debt and any information
obtalned will be used for that purpose.

A 7 Exuierr_|V

Depmnenm_m_.
Daiea‘“.\g_\_gﬂp&‘;__

WWWDEPOBQOKTOM
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9.
10.-Management Account Setup Fee

i
DAV;D’}\LESSP +
THOMAS BAYARD *

ROBERT KOENIG™Y

RYAN KERBOWH?+

= Adniitted to the Culifornta Bur . . A o TR )
. - A MudrisJyriceheiivacd Law Firm
** Admitted to the Califorain, Nevada : :
and Colurady Bars 9500 W. Flamingo Road, Suite 205
v+ Adinitted 10 the Novada and Califnis Sar ‘Las Vegas, Nevada 89147
Telephone: 702-222-4033
Facsimile: 702-222-4043
www alessikoanig:.com
FACSIMILE COVER LETTER
Attorney and/or Trustees fees:
Notary, Recording, Copies, Mailings, and PACER
Assessments August 9, 2040 Through February 29,2012
Late Fees Through Ecbruary 29, 2012

" Fintes Through January23, 2012

Taterest Through February 29,2012

RPIR-GI Report A

Title Research (10-Day Mailings per NRS 116:31163)
Management Company Advanced AuditFee

11. Publishing and Posting of Trustee Sale
13. Conduct Foreclosure Sale

14, Capital Contribution

15. Progress Payments:

Sub-Total:

Less Payments Received;

Total Amount Due:

Pici}\‘s_q bave 4 check in the amount of $9,01 '7&39——11)}1_3;1&111_ ;
NEVADA.address, Upoa receipt of payment a release;of

questions.

ADBITIONAL OFFICES IN

AGOURA HIELS. CA
PHONE: 818+ 135-9600
RENO NV
PHONE: 715-626-132)
&

DIAMOND BAR CA
PHONE: 909-561-8300

$2.955.00
$625.00

- $3,252.39
$190.00
£0.00

© 750,00
$170.00
$550.00

. $150.00
- $300.00
$700.00
$125.00
$0.00
$0.00

- $9,0173Y
- $0.00

$9,017.39

yable to the Alossi & Koenis, LEC and maled to the above listed
Yo willbe drafted and ret:orded. Please contact out dffice with any

Please be advised that Alassi& Koenig, LLC is a debt collector that is attempting fo-collect a debt and any information
obtained will be used for that purpose.
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MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 125
Las Vegas, Nevada 89119

(702) 642-3113 / (702) 642-9766 FAX

Attorney for appellant/plaintiff

Appellant

VS.

NEW YORK COMMUNITY BANK.

Respondent.

GOGO WAY TRUST; SHADOW WOOD
HOMEOWNERS’ ASSOCIATION, INC

Electronically Filed
Dec 05 2013 10:24 a.m.
Tracie K. Lindeman
Clerk of Supreme Court

SUPREME COURT COURT
STATE OF NEVADA

CASE NO.: 63180

JOINT APPENDIX 6

Michael F. Bohn, Esq.

376 East Warm Springs Road, Ste. 125
Las Vegas, Nevada 89119
(702) 642-3113/(702) 642-9766 FAX

Attorney for Appellant Gogo Way Trust

Ryan Kerbow, Esq.

ALESSI & KOENIG, LLC

9500 West Flamingo Rd, Ste 205
Las Vegas, NV 89146

Attorney for Appellant Shadow Wood
Homeowners’ Association, Inc.

Law Office of Michael F. Bohn, Esq., Ltd.

Gregg A. Hubley, Esq.
PITE DUNCAN, LLP
701 East Bridger Ave., Suite 700
Las Vegas, NV 89101

Attorney for Respondents

Docket 63180 Document 2013-36520
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Ryan Kerbow, Esq. CLERK OF THE COURT
Nevada Bar No. 11403

Bradiey Bace, Esq.

Nevada Bar No. 12684

ALESSI & KOENIG, LLC

9500 W. Flamingo, Suite 205

Las Vegas, Nevada 89147

Phone: (702) 222-4033

Fax: (702)222-4043
rvan{@alessikoenig,.com
brad@alessikoenig.com

Attorneys for Defendants/Appeliants

Shadow Wood Homeowners’ Association, Inc.;
and Gogo Way Trust

DISTRICT COURT
CLARK COUNTY, NEVADA

NEW YORK COMMUNITY BANK,
Case No. A-12-660328-C
Plaintiff, Dept. No. XV

vs.

SHADOW WOOD HOMEOWNERS
ASSOCIATION, INC,; GOGO WAY TRUST; | NOTICE OF APPEAL
and DOES 1 through 20, inclusive,

Defendants.

AND RELATED CROSS-CLAIMS

Notice is hereby given that Shadow Wood Homeowners Association, Inc., and Gogo
Way Trust, defendants above named, hereby appeals to the Supreme Court of Nevada from the

following:
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1. Findings of Fact, Conclusions of Law, and Order Granting Plaintiff’s Motion for
Summary Judgment entered in this action on April 10, 2013 and for which written
notice of entr y was served on Defendants, by U.S. Mail on April 16, 2013.

DATED this r‘ U day of May, 2013.

ALESSI & KOENIG, LLI.C

/5. /g/

Ryan Kerbow, Fsq.

Nevada Bar No. 1 1403

Bradley Bace, Esq.

Nevada Bar No. 12684

ALESSI & KOENIG, LLC

9500 W. Flamingo, Suitc #205

Las Vegas, Nevada 89147

Phone: {702) 222-4033

Fax: (702)222-4043

Attorneys for Defendants/dppellants

Shadow Wood Homeowners’ Association, fnc.; &

Gogo Way Trust
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CERTIFICATE OF SERVICE

[ hereby certify that on the 7th day of May, 2013, I caused service of a true and correct
copy of the foregoing NOTICE OF APPEAL to be delivered via same day personal delivery to
the following address:

Gregg A. Hubley, Esq.

PITE DUNCAN

701 East Bridger Avenue, Suite 700
Las Vegas, NV 89101
702-991-4628 phone

702-685-6342 fax

Attorneys for Plaintiff

New York Community Bancorp, Ince.

L0l _

An employge of Alessi & Koenig
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Electronically Filed

05/07/2013 03:08:21 PM

ASTA WZ‘- ;.W

Ryan Kerbow, Hsq.

Nevada Bar No. 11403 CLERK OF THE COURT
Bradley Bace, Esq.

Nevada Bar No. 12684

ALESSI & KOENIG, LI.C

9500 W. Flamingo, Suite 205

Las Vegas, Nevada 89147

Phone: (702) 222-4033

Fax: ﬁ?OE) 222-4043
rvan(@alessikoenig.com
brad(@alessikoenig.com

Attorneys for Defendants/Appellants

Shadow Wood Homeowners’ Association, Inc.;
and Gogo Way Trust

DISTRICT COURT
CLARK COUNTY, NEVADA

NEW YORK COMMUNITY BANK,
Case No. A-12-660328-C
Plaintiff, Dept. No. XV

Vs,

SHADOW WOOD HOMEOWNERS
ASSOCIATION, INC.; GOGO WAY TRUST; | CASE APPEAL STATEMENT
and DOES 1 through 20, inclusive,

Defendants.

AND RELATED CROSS-CLAIMS

1. Name of appellants filing this case appeal statement: Defendant Shadow Wood
Homeowners Association, Inc., and Defendant Gogo Way Trust.
2. Identify the judge issuing the decision, judgment or order appealed from: The

Honorable Abbi Sitver.
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3. Identify all partics to the proccedings in the district court: Plaintiff New York

. kdentify all parties involved in this appeal:  Plaintiff New York Community

. Sef forth the name, law firm, address and telephone number of all counsel on

6. Indicate whether any attorney above is unlicensed in Nevada, but was

. Indicate whether appellants were represented by appeinted or retained counsel

Community Bancorp, Inc.; and Defendants Shadow Wood Homeowners

Association, Inc., and Gogo Way Trust.

Bancorp, Inc.; and Defendants Shadow Wood Homeowners Association, Inc., and

Gogo Way Trust,

appeal and identify the party or parties whom they represent:

Gregg A. Hubley, Esq.

Nevada Bar No. 7386

K. Alexandra Cavin, Esq.

Nevada Bar No. 11782

Pite Duncan, LLP

701 Bridger Avenue, Suite 700

Las Vegas, NV 89101

702-991-4628

Attorneys for Plaintiff New York Community Bank

Ryan Kerbow, Fsq.

Nevada Bar No. 11403

Bradley Bace, Esq.

Nevada Bar No. 12684

Alessi & Koenig, LLC

9500 W. Flamingo, Suite 205

Las Vegas, NV 89147

702-222-4033 |
Atiorneys for Defendants Shadow Wood Homeowners’ Association, Inc.;
and Gogo Way Trust

permitted to appear pursuant to SCR 42: Each attorney is licensed to practice

in the State of Nevada.

in the district court: Appellant was represented by retained counsel.
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8.

10.

I1.

Indicate whether appellants are represented by appointed or retained counsel
on appeal: Appellants are represented by retained counsel.

Indicate whether appellants were granted leave to proceed in forma pauperis,
and of the date of entry on the district court granting that leave: Such leave
was not requested.

Indicate the date the proceedings commenced in the district court (e.g., date of
complaint, indictment, information, or petition was filed): April 4, 2012,
Provide a brief description of the nature of the action and result in the district
court, including the type of judgment or order being appealed and the relief
granted by the district court: Plaintiff commenced the action in the lower coutt
seeking quiet title and other declaratory relief. Plaintiff filed a Motion for Summary
Judgment on February 8, 2013. Hearing was heard on March 13, 2013, On April
10, 2013 the court entered its Finding of Facts, Conclusions of Law, and Order
Granting Plaintiff’s Motion for Summary Judgment. In granting Plaintiff’s motion,
the court set aside the February 22, 2012 foreclosure sale and rescinded the Trustee’s
Deed of Trust recorded on March 1, 2012 in favor of Defendant Gogo Way Trust.
The court restored title to Plaintiff, granted immediate possession, and held that title
reverted ex post facto to the date of February 22, 2012, Furthermore, the court held
that Defendant Gogo Way Trust was not a bona fide purchaser. Finally, under NRS
116.3116(2) Plaintiff was ordered to pay Defendant Shadow Wood the nine (9)
month super-priority lien amount totaling $1,519.29. Defendant’s Motion for
Summary Judgment was denied, the trial date was vacated and all pending motions

were rendered moot.
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12, Indicate whether this case has been previously subject to an appeal or original
writ praceeding in the Supreme Court: There has been no previous appeal
or original writ proceeding.

13. Indicate whether the appeal involves child custody or visitation:  This appeal
does not involve either child custody or visitation.

14. Indicate whether this appeal involves the possibility of settlement: This appeal

does involve the possibility of settlement.

DATED this | day of May, 2013.

ALESSI & KOENIG, LLC

(2. Le

Ryan Kerfow, Esq.
Nevada Bar No, 1 1403

Bradley Bace, Iisq.

Nevada Bar No. 12684

ALESSI & KOENIG, LLC

9500 W. Flamingo, Suite #205

Las Vegas, Nevada 89147

Phone: (702) 222-4033

Fax: (702) 222-4043

Attorneys for Defendants/Appellants Shadow Wood
Homeowners’ Association, Inc.; and

Gogo Way Trust
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CERTIFICATE OF SERVICE

I hereby certify that on the 7th day of May, 2013, I caused service of a true and correct
copy of the foregoing CASE APPEHAL STATEMENT to be made by delivered via same day
personal delivery to the following address:

Gregg A. Hubley, Esq.

PITE DUNCAN

701 East Bridger Avenue, Suite 700
Las Vegas, NV 89101
702-991-4628 phone

702-685-6342 fax

Attorneys for Plaintiff

New York Community Bancorp, Inc.

Wy Ul

An emploffee of K lessi & Koenig
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MATF
GREGG A. HUBLEY (NV Bar #007386)

PITE DUNCAN, LLP

701 East Bridger Avenue, Suite 700 -

[.as Vegas, Nevada 89101 Electronically Filed
Telephone: (702) 991-4628 05/09/2013 05:34:24 PM

Facsimile: (702) 685-6342

E-mail: Ghublev@piteduncan.com m i .

Attorneys for Plaintiff/Counterdefendant NEW YORK COMMUNITY B:CLERK OF THE COURT
DISTRICT COURT
CLARK COUNTY, NEVADA

NEW YORK COMMUNITY BANK, Case No.: A-12-660328-C

Dept. No.: XV
Plaintiff,
PLAINTIFF’S MOTION FOR
V. ATTORNEY’S FEES
SHADOW WOOD HOMEOWNERS’ Date of Hearing:

ASSOCIATION, INC.; GOGO WAY TRUST; | Time of Hearing:
and DOES 1 through 20, inclusive,

Defendants.

GOGO WAY TRUST,
Counterclaimant,

V.

NEW YORK COMMUNITY BANCORP,
INC.; DOE Individuals I through X; and ROE
Corporations XI through XX,

Counterdefendants.

PLAINTIFE’S MOTION FOR ATTORNEY’S FEES

COMES NOW Plaintift/Counterdefendant, NEW YORK COMMUNITY BANK
(hereinafter, “Plaintiff” or “NYCB™), by and through its attorneys of record, PITE DUNCAN, LLP,
and respectfully moves this Court for an award of Attorney’s Fees against Defendants, SHADOW

_1-
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WOOD HOMEOWNERS® ASSOCIATION, INC. (“Shadow Wood”) and GOGO WAY TRUST
(“Gogo Way”) (collectively, “Defendants™), pursuant to NRCP 54(d)(2).
This Motion is made and based upon the Points and Authorities attached hereto, the

pleadings and papers on file herein, and any oral argument this Court may entertain.

NOTICE OF MOTION

PLEASE TAKE NOTICE that the undersigned will bring the above and foregoing for on for

hearing before the above-entitled Court on the 10 day of June , 2013, at
In Chambers )
__.m. of said day, or as soon thereafter as counsel may be heard.

A

DATED this 7% day of May, 2013.

Attorneys for Plaintiff/Counterdefendant NEW
MUNITY BANK

YORK CO
POINTS AND AUTHORITIES

I.
STATEMENT OF FACTS

A. New York Community Bank’s Foreclosure.

This matter has been thoroughly briefed, and the Court is well aware of the procedural and
substantive history of this matter. In summary, however, the Plaintiff received an Assignment of the
beneficial interest in the Deed of Trust that secured the mortgage loan on property located at 3923
Gogo Way, #109, Las Vegas, Nevada, 89103 (“Subject Property’). The Assignment was executed
on May 27,2010, and recorded in the Official Records of Clark County on July 7, 2010. The former
owner, Virginia V. Fedel, who was a party to the original Note and Deed of Trust on the Subject
Property, defaulted on her loan obligations and Plaintiff’ purchased the Subject Property at a
Trustee’s Sale on May 9, 2011. On May 24, 2011, First American Title Company, on behalf of
Trustee Corps, recorded a Trustee’s Deed Upon Sale in the Official Records of Clark County,

transferring all interest in the Subject Property to Plaintiff,

/.1./
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Subsequently, on June 29, 2011, Defendant Shadow Wood, through its agent, Alessi &

Koenig, executed a Notice of Delinquent Assessment Lien (“Notice of Lien”). The Notice of Lien

stated that Shadow Wood had a lien against the Subject Property in the amount of $8,238.87,
consisting of collection and/or attorney fees, assessments, interest, late fees, service charges, and
collection costs. The Notice of Lien was recorded in the Official Records of Clark County, Nevada
on July 7, 2011.

On or about August 29, 2011, Shadow Wood, through its agent, Alessi & Koenig, executed
a Notice of Default and Election to Sell under Homeowners Association Lien (hereinafter, “HOA
NOD?”). The HOA NOD was recorded in the Official Records of Clark County, Nevada on October
13, 2011.

After the recording of the HOA NOD, Plaintiff attempted multiple times to identify the
amount of the HOA’s lien, but received no response from Shadow Wood. Plaintiff then attempted
to obtain this information through its realtor, seeking a payoff statement and a W-9. On December
28, 2011, Ticor Title then sent the demand to Shadow Wood’s management company, MP
Association Management, which responded and advised that the monthly HOA dues attributable to
the Subject Property had been paid through the end of November, 2011, that the next payment due
was for December 1, 2011, and that the delinquency amounted to only $328.94.

Ultimately, despite the attempts to pay off the HOA’s lien request, Shadow Wood proceeded
to record a Notice of Trustee’s Sale, scheduling the sale for February 22, 2012. The Notice of
Trustee’s Sale (hereinafter, “HOA NOS”) listed the unpaid balance as $8,539.77

On January 19, 2012, NYCB made another request to Alessi & Koenig for a “detailed
statement...[to] pay the past due amount.” Despite NYCB’s unanswered requests, on or about
January 18,2012, Shadow Wood, through its agent Alessi & Koenig, executed a Notice of Trustee’s
Sale (hereinafter “HOA NOS”), scheduling a trustee’s sale for February 22,2012, at 2:00 p..m. The
HOA NOS was recorded on January 27, 2012, in the Official Records of Clark County, Nevada as
Instrument No. 20120127-0002208 and lists an unpaid balance, as of the initial publication, in the
amount of $8,539.77.

/1.1
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After more requests for a payoff statement, on January 23, 2012, Plaintiff received a ledger

of past due amounts from Alessi & Koenig listing an outstanding balance 0o $6,445.54, good through

February 1, 2012. On January 31, 2012, Plaintiff sent a check in the amount of $6,783.16 to Alessi
& Koenig as payment of the outstanding balance reflected on the January 23, 2012, ledger and
payment of future assessments through April 1, 2012. Unfortunately, on February 8, 2012, Alessi
& Koenig rejected the payment and advised that the amount owed had now climbed to $9,017.39.
Plaintiff attempted to ascertain the basis for the change, but, instead of postponing the sale or
accepting the $6,783.16 payment as a partial payment (as the evidence showed Shadow Wood had
done in the past with much smaller payments), Shadow Wood proceeded to an HOA foreclosure sale
on February 22, 2012. There, the Subject Property was purportedly sold to Gogo Way Trust for
$11,018.39 (hereinafter, “HOA Sale™).

On April 18, 2012, Plaintiff commenced this action against Defendants. A First Amended
Complaint was filed on October 5, 2012. After completing discovery, NYCB filed a Motion for
Summary Judgment, which was heard by this Court on March 13, 2013. Notably, however,
Plaintiff’s counsel attempted repeatedly to discuss settlement with the Defendants, even after the
deposition of the HOA’s managing agent, who testified in detail about the multiple problems and
inconsistent information about the HOA assessments owed before the sale. Indeed, up to the time
of the pretrial conference (on February 13, 2013), Plaintiff's counsel requested that the Defendants
consider settlement under the circumstances, and respond with a settlement demand. Defendants
failed and refused to do so, and the hearing on the Motion for Summary Judgment went forward.

The Court granted Plaintiff’s Motion for Summary Judgment and entered judgment against
Defendants and in favor of Plaintiff. On April 16, 2013, a Notice of Entry of Findings of Fact,
Conclusions of Law, and Order Granting Plaintiff’s Motion for Summary Judgment was filed with

the Court. This Motion follows.

/.11
/..
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IL.
LEGAL ARGUMENT

A. Attorney’s Fees Should be Awarded Pursuant to NRS 18.010 and NRCP 54,
The Nevada Supreme Court has held that “attorney’s fees are only available when authorized

by a rule, statute, or contract.” Flamingo Realty Inc. v. Midwest Development, Inc., 110 Nev. 984,

991, 879 P.2d 69 (1994). Pursuant to NRS 18.010(2), attorney’s fees can be recovered when the
prevailing party has not recovered more than $20,000.00, or:

“[w]ithout regard to the recovery sought, when the court finds that the claim,
counterclaim, cross-claim or third-party complaint or defense of the opposing party
was brought or maintained without reasonable ground or to harass the prevailing
party. The court shall liberally construe the provisions of this paragraph in favor of
awarding attorney’s fees in all appropriate situations. It 1s the intent of the
Legislature that the court award attorney’s fees pursuant to this paragraph and impose
sanctions pursuant to Rule 11 of the Nevada Rules of Civil Procedure in all
appropriate situations to punish for and deter frivolous or vexatious claims and
defenses because such claims and defenses overburden limited judicial resources,
hinder the timely resolution of meritorious claim and increase the costs of engaging
in business and providing professional services to the public.”

“The award of attorney’s fees resides within the discretion of the court],]” and its decision will not

be overturned unless there is a manifest abuse of discretion. County of Clark v. Blanchard Contr.

Co., 98 Nev. 488, 492, 653 P.2d 1217, 1220 (1982). As long as there is evidence in the record to
support the proposition that the Complaint was brought, or defense maintained, without reasonable
grounds or to harass the other party, an award of attorney’s fees under NRS 18.010(2)(b) will be

reviewed under an abuse of discretion standard. Semenza v. Caughlin Crafted Homes, 11 Nev.

1089, 1095, 901 P.2d 684 (1995).

Here, Plaintiff is clearly the prevailing party. Moreover, the Court should consider the
background facts of this matter when adjudicating this request for attorney’s fees. Shadow Wood’s
lien assessment demand changed repeatedly and seemingly without explanation, even after this
lawsuit was filed. The assessment demand consisted almost entirely of alleged collection costs,
attorney’s fees, and other unreasonable fees that are not authorized by NRS 116.3116(2). For
example, as argued during the hearing on the Motion for Summary Judgment (and based upon the
documents submitted to the Court with the Motion for Summary Judgment), the HOA was seeking
payment of $400.00 for the preparation of a one-page, boilerplate Notice of Default, which likely

_5.
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took ten (10) minutes of preparation by a legal assistant. At this rate, the HOA’s counsel/trustee,

Alessi & Koenig, was effectively billing $2,400.00 per hour, a wholly unreasonable amount for the |

type of pre-litigation, default services provided.' In any event, the lion’s share of the fees sought the
HOA violated NRS 116.3116(2), which limits the super-priority portion of an HOA foreclosure lien
to 9 months of regular monthly assessments and, where applicable, nuisance abatement costs.

In addition, Shadow Wood conceded that it or its agents made at least one “mistake” in
providing payotf figures and overstated the amount of'its lien. Thereafter, Shadow Wood proceeded
to sale, despite Plaintift’s good faith efforts to pay off the lien in spite of'the varying and inexplicable
figures provided. Even after the lawsuit was filed, the Defendants effectively stuck their proverbial
heads in the sand, refusing to reasonably respond to Plaintiff’s settlement advances even after
knowing all of the inconsistencies and related problems involved in this HOA foreclosure. Finally,
after over a year of litigation, and finding themselves unable to explain why the HOA received such
a tiny fraction of the $11,018.39 received at the HOA Sale, the Defendants advised for the first time
that they retained $2,001.00 in “excess proceeds” (in Reply to Plaintiff’s Opposition to Defendants’
Countermotion for Summary Judgment, signed by counsel on March 11, 2013),

The Defendants, respectively, sold and purchased the Subject Property for a fraction of its
fair market value, retained and concealed the proceeds that exceeded the lien, and benefitted from
the wrongful sale of the Subject Property through the collection of rental income. The Defendants,
including Gogo Way Trust, knew that their defense was maintained without reasonable grounds, but
chose to proceed anyway, probably so that Gogo Way Trust could continue collecting rent on the
Subject Property, which had been unlawtully sold. Pursuant to NRS 18.010(2)(b), an award of
attorney’s fees to Plaintiff is warranted and deserved. Plaintiff had to go through litigation to unwind
this unlawful sale, but, even during the process, continued to try to discuss reasonable settlement
alternatives, all of which fell on deaf ears.

As of today’s date, Plaintiff has incurred the sum of $36,810.00 in attorney’s fees. (See,

Aftidavit of Counsel, attached hereto as Exhibit 1.)

In contrast, the office of the undersigned billed the Plaintiff the rate of $225.00 per hour for
litigation work.

_6-
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discretion of the court,” which ‘is tempered only by reason and fairness.” Shuette v. Beazer Homes

Holdings Corp., 121 Nev. 837, 864, 124 P.3d 530 (2005), quoting University of Nevada v.

Tarkanian, 110 Nev. 581, 594, 879 P.2d 1180, 1188 (1994). In determining the amount of fees to

award, the court is not limited to one specific approach; its analysis may begin with any method
rationally designed to calculate a reasonable amount, including those based on a “lodestar amount™

or a continency fee. Shuette v. Beazer Homes Holdings Corp., 121 Nev. 837, 8§64, 124 P.3d 530

(2005).
The “lodestar amount” 1s calculated by multiplying the number of hours spent on the case,

by a “reasonable” hourly rate. King v. Caesar’s World, Inc., 781 F.Supp. 1497, 1500 (D.Nev 1992).

Appropriate factors to consider determining whether the hourly rate is reasonable include “...the time
and labor required, the novelty and difficulty of the questions involved, the skill requisite to perform
the legal service properly and the experience, reputation, and ability of the lawyers involved.”

Harvey v. United Pacific Ins. Co., 109 Nev. 621, 624, 856 P.2d 240 (1993).

Even where the award of attorney’s fees exceeded the amount of the benefits received, the

Nevada Supreme Court has held that this does not mean the fees were unreasonable. U.S. Design

& Const. Corp v. IBEW, 118 Nev. 458, 464, 50 P.3d 170 (2002). Moreover, the District Court

should weigh the equities of the action in determining the award of attorney’s fees, and the Nevada
Supreme Court upheld the District Court’s ability to award attorney’s fees under NRS 18.010(2).

First Interstate Bank of Nevada v. Green, 101 Nev. 113, 116, 694 P.2d 496 (1985).

Here, prior to drafting the instant Motion, attorneys for the Plaintiff expended 163.6 attorney
hours related to this litigation. The hourly rate charged by Pite Duncan, LLP to the Plaintiff was
$225.00 per hour. Therefore, 163.6 hours, multiplied by $225.00 per hour, equals $36,810.00. (See,
Affidavit of Counsel, attached hereto as Exhibit 1.) In addition, Plaintift’s counsel has expended
3.3 hours drafting this Motion. (See, Affidavit of Counsel, attached hereto as Exhibit 1.)

The amount of time spent working on this case is reasonable. Plaintiff’s counsel was retained
more than one (1) year ago, on April 4, 2012. Since being retained, counsel has drafted numerous

7.
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analyzed hundreds of pages of discovery documents, and successfully worked this case to reclaim
Plaintiff’s rightful possession to the Subject Property. In addition, Plaintiff’s counsel has prepared
for and attended several hearings before this Court. Considering the length of time that counsel has
worked on this case to achieve the judgment, the amount of time spent working on this matter and
the resulting fees sought are modest, if anything. Ultimately, the fees expended amount to
approximately 13.6 hours per month since the Complaint was filed.

Pursuant to the above outlined authorities and analysis, and the Affidavit of Counsel attached
hereto, the appropriate “lodestar”™ amount of attorney’s fees which Defendants should pay 1s
reasonable and appropriate. Plaintiff respectfully requests that the Court award Plaintiff the sum of
$36,810.00 in attorney’s fees.

I11.
CONCLUSION

Based upon the foregoing, it is respectfully requested that the Court award Plaintiff attorney’s
fees in the amount of $36,810.00, which should be reduced to judgment against Defendants, jointly

and severally.

DATED this day of May, 2013.

YORK dOMM NITY BANK

8-
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1 || New York Community Bank v, Shadow Wood, et al.
District Court Clark County, Nevada
2 || Case No.: A-12-660328-C
3 DECLARATION OF SERVICE
4 [, the undersigned, declare: Tam, and was at the time of service of the papers herein referred
to, over the age of 18 years, and not a party to this action. My business address is 701 East Bridger
5 || Avenue, Suite 700, Las Vegas, Nevada §9101.
6 On May 9, 2013, I served the following document(s):
7 PLAINTIFF’S MOTION FOR ATTORNEY’S FEES
8 |l on the parties in this action addressed as follows:
9 Huong X. Lam, Esq.
ALESSI & KOENIG, LLC
10 9500 West Flamingo Road, Suite 205
Las Vegas, Nevada 89147
11 Attorneys for Defendants Shadow Wood Homeowners’
Association, Inc. and Gogo Way Trust
12
X BY MAIL: I placed a true copy in a scaled envelope addressed as indicated above. [ am
13 readily familiar with the firm's practice of collection and processing correspondence for
mailing. Itis deposited with the U.S. Postal Service on that same day in the ordinary course
14 of business. I am aware that on motion of party served, service is presumed invalid if postal
cancellation date or postage meter date is more than one day after date of deposit for mailing
15 in affidavit.
16 BY CERTIFIED MAIL: Iplaced a true copy in a sealed envelope addressed as indicated
above via certified mail, return receipt requested.
17
BY FACSIMILE: I personally sent to the addressee's facsimile number a true copy of the
18 above-described document(s). I verified transmission with a confirmation printed out by the
facsimile machine used. Thereafter, I placed a true copy in a sealed envelope addressed and
19 mailed as indicated above.
20 BY FEDERAL EXPRESS: I placed a true copy in a sealed Federal Express envelope
addressed as indicated above. I am familiar with the firm’s practice of collection and
21 processing correspondence for Federal Express delivery and that the documents served are
deposited with Federal Express this date for overnight delivery.
22
[ declare under penalty of perjury under the laws of the State of Nevada that the foregoing
23 || is true and correct.
24 Executed this ﬁ}% day of May 2013, at Las Vegas, Nevada.
25 ¢y j/pg’m' |
26 _/NICOL Lj SCHLANDERER
27 -
28
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AFFT
GREGG A. HUBLEY (NV Bar #007386)

2 || PITE DUNCAN, LLP
701 East Bridger Avenue, Suite 700
3 il Las Vegas, Nevada §9101
Telephone: (702) 991-4628
4 || Facsimile: (702) 685-6342
E-mail: Ghubley@piteduncan.com
5
6 || Attorneys for Plaintift/Counterdefendant NEW YORK COMMUNITY BANK
7 DISTRICT COURT
8 CLARK COUNTY, NEVADA
91 NEW YORK COMMUNITY BANK, Case No.: A-12-660328-C
Dept. No.: XV
10 Plaintift,
AFFIDAVIT OF GREGG A. HUBLEY
11 V. IN SUPPORT OF PLAINTIFF’S
MOTION FOR ATTORNEY’S FEES
12 {1 SHADOW WOOD HOMEOWNERS’
ASSOCIATION, INC.; GOGO WAY TRUST;
13| and DOES 1 through 20, inclusive,
14 Defendants.
15
GOGO WAY TRUST,
16
Counterclaimant,
17
V.
18
NEW YORK COMMUNITY BANCORP,
19| INC.; DOE Individuals I through X; and ROE
Corporations XI through XX,
20
Counterdefendants.
21
22 | AFFIDAVIT OF GREGG A. HUBLEY IN SUPPORT OF PLAINTIFF’S MOTION FOR
ATTORNEY’S FEES
23
24 || STATE OF NEVADA )
) ss:
25 || COUNTY OF CLARK )
26 I, Gregg A. Hubley, being duly sworn, depose and say:
277 1. I am an attorney at law duly licensed to practice law in the State of Nevada, and
28 || before this Court, and I am the Managing Attorney for the Las Vegas office of Pite Duncan, LLP,

_1-
AFFIDAVIT IN SUPPORT OF MOTION FOR ATTORNEY'S FEES 7190 wod
APPG0GSEE




counsel of record for Plaintiff/Counterdefendant, NEW YORK COMMUNITY BANK (“Plaintiff™),

in the above-captioned matter.
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2. [ am aware of and have personal knowledge of the facts contained herein and
surrounding this litigation.

3. The Court granted summary judgment in Plaintiff’s favor against Defendants,
SHADOW WOOD HOMEOWNERS® ASSOCIATION, INC. and GOGO WAY (collectively,
“Defendants™) on April 10, 2013. The Court Ordered the rescission of the HOA sale deed to Gogo
Way Trust, retroactive to the date of the sale on the basis that the sale was improperly and unlawfully
held.

4, That Plaintiff has established that it is the holder of the fee title interest in property
commonly known as 3923 Gogo Way, #109, Las Vegas, Nevada 89103 (*Subject Property”™).

5. That Plaintiff prevailed on its Motion for Summary Judgment and, therefore, is the
prevailing party in this lawsuit. Plaintiff’s counsel attempted numerous times to open up the
dialogue for settlement with counsel for Defendants, most recently after the deposition of Gerald
Marks and at the pre-trial conference. Defendants’ counsel never responded with any settlement
position.

0. That Pite Duncan, LLP’s hourly attorney rate is $225.00 per hour in this matter.

7. ‘That as of May 3, 2013, Pite Duncan, LLP has expended 163.6 attorney hours related
to the litigation herein for a total amount of $36,810.00 in fees.

8. That the billing statements attached hereto (in redacted format) represent a true and
correct rendition of all work performed by Pite Duncan, LLP on behalf of Plaintiff since its initial
retainer more than one (1) year ago, and that the Plaintiff is responsible for paying to Pite Duncan
the total amount reflected therein.! It is my professional opinion that the work performed and
services provided to the Plaintiff by the office of the undersigned were necessary, and that the
amount of the hourly fee is reasonable, given the nature and quality of the work performed, the

prevailing rate for this type of legal service, and the other Lodestar elements.

Unredacted billing statements will be submitted to Department 15 for the Court’sin camera
review,

0.
AFFIDAVIT IN SUPPORT OF MOTION FOR ATTORNEY’S FEES
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9. Accordingly, Plaintiff seeks its attorney’s fees for having to progecute this matter.

DATED this E day of May, 2013.

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

REGTA ﬁUBLJi/)
SUBSCRIBED AND SWORN to before me

on this 4™ day of May, 2013, by Gregg A. Hubley. /

LN OTARY j’U LIE"in fnd for sald
COUNTY STATE.

3.
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New York Community Bancorp, Inc.

3401602

Professional Fees

4/4/2012

4/4/2012

4/6/2012

4/10/2012

4/11/2012

4/11/2012

4/12/2012

4/12/2012

LIH

GAH

CMT

CMT

GAH

CMT

CMT

GAH

1

w

Pite Duncan, LLP
4375 Jutland Drive, Suite 200
~ P.0.Box 17935
San Diego, CA 92177-0935

(858)750-7600
Fax:(619)590-1385
Federal Tax]D:33-0881441

Stafement Date:

Closing Date:
Invoice Number:

Matter ID: .

New York Community Bancorp, Inc. v. Shadow Wood Homeowners' Association, et al.
Loan Number:

Property Address/Collateral Desc.:

3923 Gogo Way#109, Las Vegas, NV 89103

Hours

0.30

1.20

0.10

5.50

0.30

2.60

1.20

1.20

Rate
225.00

225.00

225.00

225.00

225.00

225.00

22500

225.00

May 22, 2012

April 30, 2012
4210754

000338-000410

Amount

67.50

270.00

22.50

1,237.50

67.50

585.00

270.00

270.00

E-Mail

APP000963



iy
"

Pite Duncan, LLP

New York Community Bancorp,Inc.

4/13/2012

4/13/2012

4/16/2012

4/16/2012

4/18/2012

4/18/2012

4/19/2012

CMT

GAH

CMT

GAH

GAH

CMT

CMT

Rate Summary
0.30 hours at $225.00/hr
3.90 hours at $225.00/hr
11.90 hours at $25.00/hr
Totalhours: ~ 16.10

Laurel I. Handley
Gregg A. Hubley
Crystal M. Tatco

0.50 225.00

0.20 225.00

0.70 225.00

0.40 22500

0.60 225.00

0.30 22500

100 22500

Sub-tofal Fees: |

67.50
877.50
2,677.50

Page: 2

112.50

45.00

157.50

90.00

135.00

67.50

225.00

3,622.50

E-Mail

APP000964



!

Pite Duncan, LLP | " Page: 3

New York Community Bancorp,Inc. - - © - MatterID: 000338-000410-
Expenses
41512012 | Westlaw Database Research. - 75.00
411112012 Document Retrieval - Obtain copies'of recorded 7.34
| documents from County Recorder's office. 7' _
41812012 Filing Fee. - | 281.60
4/20/2012 Litigation Guarantee. | 438.30
4/20/2012 Filing Fee. | | ©7.00
Sub-total Expenses: 809.24

4,431.74
Additional Invoices Outstanding On:  May 22, 2012
Statement Number StatementDate ~ Paid Amount Balance
Additionél Billing Notes
E-mail '
E-Mail

APP000965



- Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.O.Box 17935
SanDiego, CA92177-0935

(858)750-7600

Fax: (619)590-1385
Federal Tax ID:33-0881441

New York Community Bancorp, Inc. Statement Date:
Closing Date:

Invoice Number:

Matter iD:

New York Community Bancorp, Inc. v. Shadow Wood Homeowners' Association, et al.
Loan Number: 3401602

Property Address/Collateral Desc.: 3923 Gogo Way#109, Las Vegas, NV 89103
Professional Fees | ’ Hours
5/9/2012 CMT | 0.20
5/10/2012 CMT 0.20
5/10/2012 GAH | | 0.80
511/2012  CMT | — 0.10
5/14/2012 GAH | 0 0.30
5/15/2012 CMT 0.70
5/17/2012 CMT | 0.20
5/18/2012 CMT 0.10

Rate

225.00

- 225.00

225.00

22500

225.00

225.00

225.00

225.00

June 18, 2012

May 31, 2012
4213176

000338-000410

Amount

45.00

4500

180.00

22.50

67.50

157.50

45.00

22.50

E-Mail

APP000966



f. . .
K : K

_ Pite Duncan, LLP | Page: 2

NewYorkCommunity_Bancofﬁ;lﬁé.m T N atter ID 000338-000410

5/18/2012 GAH | 0.10 225.00 29 50
Sub-total Fees: 607.50

Rate Summary

Gregg A. Hubley ‘ 1.20 hours at $25.00/nhr 270.00
Crystal M. Tatco 1.50 hours at $225.00/hr 33750
Total hours: 2.70
Expenses |
5/9/2012 Certified copy of Conformed Notice of Pendency of Action. 5.00
5/9/2012 Recording Certified Copy of Conformed Notice of 19.00
Pendency of Action. B -
5/10/2012 Filing Fee. | 7.00
5/23/2012 Summons & Complaint Service Fee - Shadow Wood 105.00
Homeowner's Association.
Sub-total Expenses: 136.00
743.50
Additional Invoices Outstanding On: June 18, 2012
Statement Number - StatementDate Paid Amount Balance
4210754 May 22 2012 - 0.00 4431.74
Additional Billing Noteé
E-mail 225
E-Mail

APP000967



I

~ Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.O.Box 17935
- SanDiego,CA92177-0935

(858)750-7600
Fax:(619)590-1385
Federal Tax1D:33-0881441

New York Community Bancorp, Inc. , ' Statement Date:
' Closing Date:

Invoice Number:

Matter ID:

New York Community Bancorp, Inc. v. Shadow Wood Homeowners' Association, et al.
Loan Number: 3401602

Property Address/Collateral Desc.: 13923 Gogo Way#109, Las Veg'as, NV 89103

Professional Fees Hours
6/1/2012 CMT : 0.10
6/4/2012 CMT 0.10
6/5/2012 CMT - 0.10
6/6/2012 CMT ' ' ' 0.40
6/7/2012 GAH . 0.20
6/7/2012 CMT | 030
6/13/2012 CMT : o 0.20
6/14/2012 CMT 0.50
6/21/2012 CMT 1.80

Rate
225.00

225.00

225.00

225.00

225.00

225.00

225.00

225.00

225.00

July 23, 2012

June 30, 2012
4215998

000338-000410

Amount

22.50

22 50
9250

90.00

45.00

6750

4500
112.50
405.00
E-Mail

APP000968



_ Pite Duncan, LLP
New York Community Bancorp, nc.

6/22/2012

6/25/2012

6/26/2012

6/27/2012

6/27/2012

6/28/2012

6/28/2012

6/29/2012

CMT

GAH

GAH

CMT

GAH

CMT

GAH

CMT

Gregg A. Hubley
Crystal M. Tatco

Total hours:

Rate Summary
1.20 hours at $225.00/hr
4.60 hours at $225.00/hr

5.80

Page: 2
© MatterID:000338-000410 -
0.20 225.00 45.00
0.30 225.00 67.50
0.10 225.00 22.50
0.40 225.00 90.00
0.30 225.00 67.50
0.30 225.00 67.50
0.30 225.00 67.50
0.20 225.00 4500
Sub-total Fees: 1.305.00
270.00
1,035.00
E-Mail

: APP000969

A



Pite Duncan, LLP i Page: 3

New York Community Banco, Inc. R  MatterID: 000338-000410
Expenses'
6/15/2012 Postage. | 0.45
6/18/2012 Summons & Complaint Service Fee. 40.00
6/19/2012 . Filing Fee. | S | 3.50
Sub-total Expenses: 43.95

1,348.95
Additional Invoices Outstanding On: July 23, 2012
Statement Number SfatementDate Paid Amount . Balance
- 4213176 Jun 18 2012 0.00 743.50
Additional Billing Notes
E-mail 225
E-Mail

APP000970



New York Cdmmunity Bancorp, Inc.

3401602

Professional Fees

77272012

7/3/2012

7/5/2012

7/5/2012

7/9/2012

7/9/2012

CMT

CMT

CMT

GAH

CMT

GAH

-~ Pite Duncan, LLLP
4375 Jutland Drive, Suite 200
' P.O.Box 17935
SanDiego,CA92177-0935

(858)750-7600
Fax:(619)590-1385
Federal Tax1D:33-0881441

Staferﬁent Date:

.Closing Date:
Invoice Number:

Matter ID:

New York Community Bancorp, Inc. v. Shadow Wood Homeowners' Association, et al.
Loan Number: |

Property Address/Collateral Desc.:

3923 Gogo Way#109, Las Vegas, NV 89103

Hours  Rate

- 0.50 225.00

0.70  225.00

2.00 22500

0.90 225.00

0.10 225.00

0.10 225.00

August 27, 2012

July 31, 2012
4218892
000338-000410

Amount

112.50

157.50 .

450.00

202.50

22.50

22.50

E-Mail

'APP000971



Pite Duncan, LLP

New York Community Bancorp, Inc.

711012012

711172012

711272012

7/12/2012

712072012

7/24/2012
7/25/2012

7/25/2012

7/26/2012

CMT

GAH

CMT

GAH

CMT

CMT
CMT

GAH

CMT

0.50

0.40

0.30

0.10

0.50

3.30
0.20

0.10

0.30

225.00

225.00

225.00

225.00

225.00

225.00

225.00

225.00

225.00

Page: 2 |
*MatterID: 000338-000410

112.50

90.00

67.50

22.50

112.50

74250
45.00

22.50

67.50

E-Mail

. APP000972



Pite Duncan, LLP : Page:'k3 |
——~~~~N€~W~Y0rkGemmunit—y—B-ancorp,r Inc. MatterID: 000338-000410
712912012 CMT 3.00 225.00 675.00
Sub-total Fees: 2,925.00
, | Rate Summary :
Gregg A. Hubley 1.60 hours at $225.00/hr 360.00
Crystal M. Tatco - 11.40 hours at $225.00/hr 2,565.00
Totalhours:  13.00
Expenses
7/6/2012 Postage. 3.15
7/13/2012 Postage. 0.65
7/23/2012 Postage. 0.65
7/25/2012° Westlaw Database Research. 75.00
Sub-total Expenses: 79.45

3,004.45
Additional Invoices Outstanding On: August 27, 2012
Statement Number StatementDate Paid Amount Balance
4215998 Jul 23 2012 0.00 1348.95
Additional Billing Notes
E-mail 225
E-Mail

-, APP000973



New York Cofnmunity Bancorp, Inc.

3401602

Professional Fees

8/1/2012
81212012

8/6/2012
8/7/2012

8/8/2012

8/16/2012

8/17/2012

8/20/2012

8/20/2012
8/21/2012

GAH

CMT

CMT
CMT

CMT

CMT

CMT

CMT

CAJS
CMT

~ Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.0. Box 17935
SanDiego, CA 92177-0935

(858)750-7600
Fax:(619)590-1385
Federal Tax1D:33-0881441

Stat_emént Date:

Closing Date:

Invoice Number:

Matter ID:

New York Community Bancorp, Inc. v. Shadow Wood Homeowners' Association, et al.
Loan Number: '

Property Address/Collateral Desc.:

3923 Gogo Way#109, Las Vegas, NV 89103

- Hours

0.20

2.70

2.50
2.50

2.90

0.40

0.40

0.10

0.60
2.00

September 30, 2012
August 31, 2012

Rate
225.00

225.00

225.00
225.00

225:00

225.00

225.00

. 225.00

225.00
225.00

4222832
000338-000410

Amount

45.00
607.50

562.50
562.50

652.50

90.00

80.00

22.50

135.00
450.00

E-Mail

. APP000974



Pite Duncan, LLP | Page: 2

8/23/2012 CMT | 0.40 225.00 90.00
8/27/2012 CMT | | 0.20 225.00 45.00
8/28/2012 CMT - 0.10  225.00 92 50
8/29/2012 CMT 1.00 225.00 225.00
8/29/2012 GAH 040 225.00 90.00
8/30/2012 CMT 070  225.00 157.50
8/31/2012 CMT ~ | 0.10  225.00 22 50
8/31/2012 GAH 0.10  225.00 22 50

Sub-total Fees: 3,892.50

Rate Summary

Gregg A. Hubley 0.70 hours at $225.00/hr 157.50

Christopher A. J. Swift 0.60 hours at $25.00/hr 135.00

Crystal M. Tatco 16.00 hours at $25.00/hr 3,600.00

Totalhours:  17.30
Expenses |
81212012 Document Retrieval - Obtain copies of recorded | ' 7.34
documents from County Recorder's office.

8/7/2012 ‘Westlaw Database Research. | 75.00
8/20/2012 Postage. | 1.95

E-Mail

_APP000975



Pite Duncan, LLP

New York Commurity Bancorp, Inc.

Page: 3

‘MatterID: 000338-000410

Sub-total Expenses: 84.29
_ 3,976.79
Additional Invoices Outstanding On: September 30, 2012
Statement Number StatementDate Paid Amount Balance
4218892 Aug 27 2012 0.00 3004.45
Additional Billing Notes
E-mail 225
E-Mail

- APP000976



New York Community Bank

I

4375 Jutland Drive, Suite 200
P.O.Box 17935
SanDiego,CA92177-0935

(858)750-7600
Fax:(619)590-1385
Federal Tax ID: 33~0881441

' Statement Date: October 23, 2012

Closing Date: September 30, 2012
invoice Number: 4224474
Matter ID: 000338-000410

New York Community Bancorp, Inc. v. Shadow Wood Homeowners’ Association, et al.

Loan Number:
Property Address/Collateral Desc.:

3401602

Professional Fees

9/4/2012
9/6/2012

9/6/2012

9/6/2012

9/10/2012

9/17/2012
9/26/2012

CMT
GAH

CMT

CMT

GAH

CMT
CMT

3923 Gogo Way#109, Las Vegas, NV 89103
Hours Rate

0.10 225.00
3.50 225.00

1.50 225.00

3.00 225.00

0.30 225.00

040 225.00
150 225.00

Amount

22.50
787.50

337.50

675.00

67.50

22.50
337.50

E-Mail

APP000977

g



Pite Duncan, LLP

New York Community Ba'ncorb ,Inc.

MatterID: 000338-000410 =

Page: 2

9/27/2012 CMT 1.00 225.00 225.00
9/28/2012 GAH 0.10 225.00 22.50
Sub-total Fees: 2,497.50
Rate Summary
Gregg A. Hubley 3.90 hours at $225.00/hr 877.50
Crystal M. Tatco 7.20 hours at $225.00/hr 1,620.00
Totalhours:  11.10
Expenses
9/6/2012 Westiaw Database Research. 75.00
9/17/2012 Filing Fee. 350
9/17/2012 Filing Fee. 3.50
9/18/2012 Postage. 1.50
" Sub-total Expenses: 83.50
_ 2,581.00
Additional Invoices Qutstanding On: October 23, 2012
Statement Number StatementDate Paid Amount Balance
4222832 7 Sep 30 2012 0.00 3976.79
Additional Billing Notes
E-mail 225
E-Mail

APP000978



b

4375 Jutland Drive, Suite 200
P.O.Box 17935
SanDiego, CA92177-0935

(858)750-7600
Fax:(619)590-1385 "
Federal Tax1D:33-0881441

Statemént Date: October 29, 2012

New York Community Bank Closing Date: September 30, 2012
- Invoice Number: 4225063
Matter ID: 000338-000410

New York Community Bancorp, Inc. v. Shadow Wood Homeowners' Association, et al.
Loan Number: 3401602

Property Address/Collateral Desc.: 3923 Gogo Way #109, Las Vegas, NV 89103
Professional Fees | '\ Hours  Rate Amount
8/7/2012  CMT | 250 226.00 562.50
Sub-total Fees: 562.50
Rate Summary |
Crystal M. Tatco 2.50 hours at £25.00/hr 662.50
 Total hours: 2.50 |
| 562.50
" Additional Invoices Outstanding On: October 29, 2012
Statement Number  StatementDate Paid Amount Balance
4222832 Sep 30 2012 0.00 3976.79
4224474 - Oct 23 2012 0.00 : 2581.00
Additional Billing Notes
E-maif 225
Invoices go o
E-Mail

'APP000979



New York Community Bank

Pite Duncan, LLP

4375 Jutland Drive, Suite200
P.O.Box 17935
SanDiego, CA92177-0935

(858)750-7600
Fax:(619)590-1385
Federal TaxID:33-0881441

Statemenf Date: November 27,2012

Closing Date: October 31, 2012
Invoice Number: 4227827
Matter ID: | 000338-000410

New York Community Bank v. Shadow Wood Homeowners' Association, et al.

Loan Number:
Property Address/Collateral Desc.:

3401602

Professional Fees

10/3/2012

10/4/2012

10/56/2012

10/5/2012

- 10/8/2012

10/9/2012

CMT

CMT .

CMT

GAH

GAH

CMT

3923 Gogo Way #109, Las Vegas, NV 89103

Hours Rate

0.10 225.00

0.50 225.00

0.20 225.00 .

1.50 225.00

0.50 225.00

0.40 225.00

Amount

22.50

112.50

45.00

337.50

112.50
90.00
E-Mail

APP000980



! r

~ Pite Duncan, LLP

~ New York Comunityrﬁﬁﬁébfp; Inc.

10/9/2012

10/10/2012

1071172012

10/11/2012

- 10/15/2012

10/16/2012

10/16/2012

10/16/2012

10/19/2012

GAH

CMT

CMT

GAH

CMT

GAH

CMT

GAH

CMT

0.40

0.20

0.20

0.20

0.30

0.10

0.20

0.20

0.30

225.00

225.00

22500

225.00

226.00

225.00

225.00

225.00

225.00

Page: 2
" MatterID:000338-000410

90.00

45.00

45.00

45.00

67.50

22.50

45.00

45.00

67.50

E-Mail

"APP000981



Pite Duncan, LLP o ; Page: 3

e e, L mmomie. MaterD0oss00040
10/23/2012 CMT | 170 225.00 382.50
10/24/2012 GAH 010 22500 2250
10/26/2012 CMT | 0.10 225.00 22 50
10/27/2012  CMT | 0.10 225.00 22 50
10/30/2012 GAH 0.70  225.00 157 50
10/30/2012 CMT | 070 22500 15750
10/30/2012 GAH - 040 22500 90.00
10/31/2012 CMT | 010 22500 2250
Sub-fotal Fees: 2,070.00
E-Mail

APP000982



_Pite Duncan, LLP =
New York Community Bancorp, Inc.

Rafe Summary

Page:‘ 4

‘MatterID:000338-000410

Gregg A. Hubley ~ 4.10 hours at $225.00/hr 922 .50
Crystal M. Tatco 5.10 hours at $25.00/hr 1,147.50
Total hours: 9.20
Expenses
10/2/2012 Filing Fee. 3.50
10/2/2012 Filing Fee. 3.50
10/5/2012 Filing Fee. 3.50
10/6/2012 Witness Fees Associated with Subpoena and Depaosition 34.00
Notice.
10/8/2012 Witness Fees Associated with Subpoena and Deposition 33.056
Notice. :
10/22/2012 Attorney service costs ;-Service of subpoena notice of 68.00
o taking deposition - MP Association Management, Inc.
10/25/2012 Attorney service costs - Service of subpoena notice of 157.50
taking deposition - Ticor Titlte of Nevada, Inc.
Sub-total Expenses: - 303.06
2,373.05
Additional Invoices Outstanding On: November 27, 2012
Statement Number StatementDate Paid Amount Balance
4224474 Oct 23 2012 0.00 2581.00
4225063 Oct 29 2012 0.00 562 .50
Additional Billing Notes
E-mail 225
Invoices go to:
E-Mail

APP000983



New York Community Bank

Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.0.Box 17935
- SanDiego,CA92177-0935

(858)750-7600
Fax:(619)590-1385
Federal Tax 1D:33-0881441

S'tatement- Date:

Closing Date:
Invoice Number:

Matter iD:

New York Community Bank v. Shadow Wood Homeowners’ Association, et al.

Loan Number:

3401602
Property Address/Collateral Desc.:

Professional Fees

11/1/2012
11/1/2012

11/6/2012

11/7/2012

11/9/2012

11/12/2012

11/13/2012

11/14/2012

11/14/2012

~ GAH

CMT
CMT

CMT

CMT

CMT

CMT

- CMT

GAH

3923 Gogo Way #109, Las Vegas, NV 89103

Hours

0.10
0.10

0.10

0.20

0.20

050

5.90

2.50

0.10

December 21, 2012
November 30,2012

4230789
000338-000410
Rate Amount
225.00 22.50
225.00 22.50
225.00 2250
225.00 45.00
225.00 45.00
225.00 112.50
22500 - 1,327.50
_ 225.00 ' 562.50
225.00 22.50
E-Mail

APP000984



_.Pite Duncan, LLP ..
New York Community Bancorp, Inc.

11/16/2012

11/15/2012
11/15/2012

11/16/2012

11/16/2012

11/19/2012

11/19/2012

11/30/2012

11/30/2012

- CMT

CAJS
GAH

CMT

GAH

GAH

CcMT

CMT

GAH

Gregg A. Hubley

Christopher A. J. Swift
Crystal M. Tatco

Rate Summary'
5.50 hours at $225.00/hr

0.50 hours at $225.00/hr
13.20 hours at $225.00/hr

0.50

0.50
4.60

2.20

0.20

0.40

0.10

0.90

0.10

Sub-total Fees:

225.00

225.00
225.00

225.00

225.00

225.00

225.00

225.00

- 225.00

1,237.50

112.50

2,970.00

P_agf?: 2

 MatterID:000338-000410

112.50

112.50
1,035.00

495.00

45,00

90.00

22.50

202.50

22.50

4,320.00

E-Mail

APP000985



~ Pite Duncan, LLP " Page: 3

- New York Community Bancorp,Inc. - ~ MatterID:000338-000410°

Total hoursf 18.20

Expenses
11/9/2012 Filing Fee. | - | 3.50
11/8/2012 " Filing Fee. | - | | 3.50
11/9/2012 Fees Associated with Producing Documents in Response | . 4352
to a Subpoena from Fidelity Nationa! Financial, Inc.
11/16/2012 Filing Fee. 3.50
11/27/2012 Postage. , ' 2.90
1112772012 Postage. | - 045
1112712012 Postage. ' | | 1.70
11/28/2012 Postage. .- | 0.65
Sub-total Expensés: 59.72
4,379.72
Additional Invoices Outstanding On: December 21, 2012
Statement Number  StatementDate Paid Amount Balance
42244774 Oct 23 2012 0.00 ' 2581.00
4225063 Oct 29 2012 0.00 562.50
4227827 ~ Nov 27 2012 0.00 , 23173.05
Additional Billing Notes
E-mail 225
Invoices go to: '
E-Mail

APP000986



Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.O.Box 17935
SanDiego, CA92177-0935

(858)750-7600
Fax:(619)590-1385
Federal Tax1D:33-0881441

Statement Date: January 18, 2013

New York Community Bank - Closing Date: December 31, 2012
Invoice Number: 4233475
Matter ID: 000338-000410

New York Community Bank v. Shadow Wood Homeowners' Association, et al.
Loan Number: 3401602

Property Address/Collateral Desc.: 3923 Gogo Way #109, Las Vegas, NV 89103
Professional Fees Hours Rate Amount
- 12/3/2012 _ CMT 0.10 225.00 2250
12/6/2012° CMT 0.20 225.00 45.00
12/10/2012 CMT 010 225.00 22.50
12112/2012  GAH - | 030 22500 - 67.50
1212172012 GAH 0.10 225.00 - - 2250
12/28/2012 GAH : 0.10 22500 22.50
Sub-total Fees! 20250

Rate Summary

Gregg A. Hubley 0.50 hours at $225.00/hr 112.50
Crystal'M. Tatco 0.40 hours at §225.00/hr - 90.00
Total hours: 0.90
| Total Due on This Invoice: 202.50
E-Mail

APP000987



___Pite Duncan, LLP =
New York Community Bancorp, Inc.

Page: 2
. MatterID:000338-000410

Additional Invoices Outstanding On:

| Statement Number StatementDate
42278271 Nov 27 2012
4230789 bec 21 2012

Additional Billing Notes

January 18, 2013

Paid Amount
0.00
0.00

Balance
2373.05
4379.72

E-mail 225
Invoices go fo

E-Mail

APP000988



New York Community Bank

Pite Duncan, LLP

4375 Jutland Drive, Suite 200
P.O.Box 17935
SanDiego, CA92177-0935

(858)750-7600
Fax:(619)590-1385
Federal TaxID:;33-0881441

Statement ijate:

Closing Date:
Invoice Number:

Matter 1D:

New York Community Bank v. Shadow Wood Homeowners' Association, et al.

Loan Number:
Property Address/Collateral Desc.:

3401602

Professional Fees

11212013

1/4/2013

1/15/2013
1/24/2013

1/24/2013

112712013

1/29/2013

1/31/2013

1/31/2013

- GAH |

GAH

-KAC

GAH

KAC

GAH

KAC

GAH

3923 Gogo Way #109, Las Vegas, NV 89103
Hours

0.20

0.30
1.50
0.40
0.10

1.50

0.10

0.80

1.70

Sub-total Fees:

February 15, 2013
January 31, 2013

Rate
225.00

225.00

225.00
225.00

225.00

1225.00

225.00

225.00

22500

4237160
000338-000410

Amount

45.00

67.50

337.50
90.00

22.50

337.50

22.50

180.00

382.50

1,485.00

E-Mail

APP000989
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_ Pite Duncan, LLP | | l | Page: 2

NewYorkCOmmuni'tjf"é'éﬁébfp,Iné. S - MatterID: 000338-000410 ~
. | Rate Summary
K.Alexandra Cavin 4.20 hours at $225.00/hr 945.00
Gregg A. Hubley 2 40 hours at $225.00/hr 540.00

Total hours: 6.60

148500

Additional Invoices Outstanding On: February 15, 2013
Statement Number  StatementDate Paid Amount Balance

4233475 Jan 18 2013 0.00 202.50
Additional Billing Notes

-~ E-mail 225
Invoices go I
- E-Mail

APP000990



New York Community Bank

I
e

Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.O.Box 17935
SanDiego,CA92177-0935

(858)750-7600
Fax:(619)590-1385

Federal TaxID:33-0881441

Statement Déte:

Closing Date:
Invoice Number:

Matter ID:

New York Community Bank v. Shadow Wood Homeowners' Association, et al.

Loan Number:
Property Address/Collateral Desc.:

3401602

Professional Fees

2/1/2013
2/1/2013
2142013
2142013

2/5/2013

2/5/2013

2/8/2013
2/8/2013
2/9/2013

2/12/2013

KAC

GAH

GAH

KAC

GAH

KAC

KAC

GAH

KAC

KAC

3923 Gogo Way #109, Las Vegas, NV 89103

Hours

0.60

0.10

0.30

0.10
0.40

0.10°

0.20

0.20

0.80

0.50

March 18, 2013

February 28, 2013

Rate
225.00

225.00

225.00

225.00

225.00

225.00
225.00
225.00

225.00

225.00

4239959
000338-000410

Amount

135.00
22 50
67.50
2250

90.00

2250

45.00
45.00
180.00
112.50

E-Mail

APP000991



Pite Duncan, LLP

- New York Community Bancorp, Inc.

2/13/2013

2/13/2013

2/13/2013

21142013

21712013

2/17/2013

2/18/2013

2/21/2013

212112013

2/22/2013 -

LIH

KAC

GAH

GAH

KAC

KAC

KAC

GAH

. KAC

GAH

0.90 225.00

0.30

4.30

0.20

0.30

0.80

2.00
0.10
0.10

0.80

225.00

225.00

225.00

225.00

225.00

225.00

225.00
225.00

225.00

Pége: 2 |
- MatterID: 000338-000410 -

202.50

67.50

967.50

45.00

67.50

180.00
450.00

22 50
22.50

180.00

E-Mail

APP000992
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Pite Duncan, LLP | Page: 3

~ New York Community Bancorp, Inc. - R U MatterID:000338-000410°
212312013  GAH 010 22500 22,50
2/25/2013 GAH | | . 040 225.00 2250
2/26/2013 GAH | 8.30 225.00 1,867.50
2/27/2013 GAH | 1.30 225.00 292 50
2/28/2013 GAH - 230 22500 517.50
Sub-total Fees; 5,670.00

Rate Summary

K. Alexandra Cavin : 5.80 hours at $£25.00/hr 1,305.00

Laurel |. Handley 0.90 hours at $225.00/hr 202.50

Gregg A. Hubley 18.50 hours at $225.00/hr 4,162.50

Totalhours:  25.20

Expenses
2/8/2013 Filing Fee. | 3.50
2/8/2013 Filing Fee. | | | 209.50
2/12/2013 Filing Fee. , " . 3.50
2/12/2013 Filing Fee. | T . 350
2/13/2013 Westlaw Database Research. ' - 75.00
2/14/2013 Filing Fee. | - 350
2/19/2013 Filing Fee. , 3.50

E-Mail

APP000993
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___Pite Duncan, LLP. . Paged
" New York Community Bancorp, Inc. MatterID: 000338-000410
Sub-total Expenses: 302.00
_ » 5,972.00
Additional Invoices Outstanding Oon: March 18, 2013
Statement Number - StatementDate Paid Amount Balance
4237160 Feb 15 2013 0.60 1485.00
Additional Billing Notes
E-mail 225
Invoices go to:
E-Mail

APP000994



Pite Duncan, LLP
4375 Jutland Drive, Suite 200
P.0.Box 17935
SanDiego, CA 92177-0935

(858)750-7600
Fax:(619)590-1385
Federal Tax ID:33-0881441

Statement Dafe:
New York Community Bank Closing Date:

Invoice Number:
Matter {D:

New York Community Bank v. Shadow Wood Homeowners' Association, et al.
Loan Number: 3401602 |

Property Address/Collateral Desc.: 3923 Gogo Way #109, Las Vegas, NV 89103

Professional Fees ’ Hours
3/1/2013 GAH 020
3/4/2013 GAH 0.40
3/5/2013 GAH , 210
3/6/2013 GAH - 4.20
3/7/2013 ~  GAH | 550
3/8/2013 GAH - | ~ 4.40
3/12/2013 GAH ' | 0.90
3/13/2013 GAH ' 5.80

April 16, 2013

March 31, 2013
4243074

1000338-000410

— Rate

225.00

225.00

225,00

225.00

225.00

225.00
~ 225.00

225.00

Amount

45.00

90.00

472.50

945.00

1,237.50

990.00
20250 -

1,305.00

E-Mail

APP000995



Pite Duncan, LLP

- New York Community Bancorp,lnc |

3/18/2013 GAH
3/19/2013 GAH
3/20/2013 GAH

3/25/2013 GAH
3/26/2013 GAH

2

Page: 2

© MatterID:000338-000410 -

440 225.00 92250
0.90 225.00 20250
020 225.00 45.00
010 225.00 2250
330 225.00 742.50

E-Mail

APP000996



- Pite Duncan, LLP - . o '. Page: 3

New YorkCommumtyBancorp, Inc - MatterID: 000338-000410- -

Sub-total Fees: 7.222.50

Rate Summary
Gregg A. Hubley 32.10 hours at $25.00/hr 7,222.50
Totalhours: 3210

Expenses
2/ 1_3/2013 Trave! Costs - Hearing.. | 8.00
3/1/2013 *‘ Filing Fee. '* | 7.00
3/1/2013 Postage. 5.32
3/6/2013 Westlaw Database Research. | | | 7500
31172013 Filing Fee. 7.00
3/11/2013 Postage. | | 532
3/13/2013 - Travel Costs - Hearing. , 10.00
3117/2013 Postage. | 3.12
Sub-totai Expenses: 120.76
Total Due on This Invoice: 7,343.26
Additional Invoices Outstanding On: April 16, 2013
Statement Number  StatementDate Paid Amount - Balance
4239959 Mar 18 2013 0.00 5972.00
Additional Billing Notes
E-mail 225
Invoices go to
E-Mail

- APP000997
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Electronically Filed
05/17/2013 04:45:22 PM

NOH *
GREGG A, HUBLEY (NV Bar #007386) (m“ i kﬁ\.«ay—-
PITE DUNCAN, LLP

701 East Bridger Avenue, Suite 700 CLERK OF THE COURT

Las Vegas, Nevada 89101
Telephone: (702) 991-4628
Facsimile: (702) 685-6342

E-mail: Ghubley@piteduncan.com

Attorneys for Plaintiff/Counterdefendant NEW YORK COMMUNITY BANK

DISTRICT COURT
CLARK COUNTY, NEVADA
NEW YORK COMMUNITY BANK, Case No.: A-12-660328-C
Dept. No.: XV
Plaintift,
NOTICE OF HEARING ON
V. PLAINTIFF’S MOTION FOR

ATTORNEY’S FEES
SHADOW WOOD HOMEOWNERS’
ASSOCIATION, INC.; GOGO WAY TRUST; | Date of Hearing: June 10, 2013
and DOES 1 through 20, inclusive, Time of Hearing: In Chambers

Defendants.

GOGO WAY TRUST,
Counterclaimant,
V.
NEW YORK COMMUNITY BANCORP,
INC.; DOE Individuals I through X; and ROL
Corporations XI through XX,

Counterdefendants.

NOTICE OF HEARING ON PLAINTIFE’S MOTION FOR ATTORNEY’S FEES

PLEASE TAKE NOTICE that Plaintiff New York Community Bank’s MOTION FOR
ATTORNEY’S FEES, filed with the above-captioned Courton May 9, 2013, will come on regularly

for hearing on June 10, 2013, in Chambers, or as soon thereafter as the matter may be heard, in

-1-
NOTICE OF HEARING APP(}S%%WM
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14
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Department XXI of the above-entitled court located at 200 Lewis Avenue, 11" Floor, Courtroom D,

Las Vegas, Nevada 89155.

o
DATED this day of May, 2013.

-
NOTICE OF HEARING Appagiﬁéggwpd
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New York Community Bank v. Shadow Wood, et al.
District Court Clark County, Nevada
Case No.: A-12-660328-C

DECLARATION OF SERVICE

[, the undersigned, declare: I am, and was at the time of service of the papers herein referred
to, over the age of 18 years, and not a party to this action. My business address is 701 East Bridger
Avenue, Suite 700, Las Vegas, Nevada §9101.

On May 17, 2013, I served the following document(s):
NOTICE OF HEARING ON PLAINTIFE’S MOTION FOR ATTORNEY'’S FEES
on the parties in this action addressed as follows:

Huong X. Lam, Esq.
ALESSI & KOENIG, LLC
9500 West Flamingo Road, Suite 205
Las Vegas, Nevada 89147
Attorneys for Defendants Shadow Wood Homeowners’
Association, Inc. and Gogo Way Trust

X BY MAIL: I placed a true copy in a sealed envelope addressed as indicated above. I am
readily familiar with the firm's practice of collection and processing correspondence for
mailing. Itis deposited with the U.S. Postal Service on that same day in the ordinary course
of business. I am aware that on motion of party served, service is presumed invalid if postal
cancellation date or postage meter date is more than one day after date of deposit for mailing
in affidavit,

BY CERTIFIED MAIL: [ placed a true copy in a sealed envelope addressed as indicated
above via certified mail, return receipt requested.

BY FACSIMILE: [ personally sent to the addressee's facsimile number a true copy of the
above-described document(s). I verified transmission with a confirmation printed out by the
facsimile machine used. Thereafter, [ placed a true copy in a sealed envelope addressed and
mailed as indicated above.

BY FEDERAL EXPRESS: [ placed a true copy in a sealed Federal Express envelope
addressed as indicated above. | am familiar with the firm’s practice of collection and
processing correspondence for Federal Express delivery and that the documents served are
deposited with Federal Express this date for overnight delivery.

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing
1s true and correct.

| i .
Executed this r! day of May 2013, at egas,

/ SGHLARBERER

APP001000






