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RENO, NEVADA, WEDNESDAY, NOVEMBER 12, 2004, 9:45 A.M.

-000-

THE BAILIFF: All rise. Second Judicial
strict Court, State of Nevada is now in session, the
norable Steven P. Elliott presiding.

THE COURT: Good morning, you may be seated.

This is the time set for trial in Case Number

CR03-1263, State of Nevada versus Ferrill Joseph

Vo

lpicelli. And is the plaintiff prepared for trial?
MS. RIGGS: State's prepared, Your Honor.

THE COURT: And is the defendant prepared for

trial?

MR. VAN RY: Yes, sir. Thank you.

THE COQURT: I would like to offer, we will be

going through a jury selection process and the first part

of that process is in fact to have you stand up again and

ra

te

pa

Mr.

ise your right hand and you'll be taking an oath to
11 the truth. So will all the members of our jury
nel please stand up and raise your right hand.
Bartlett, our clerk, will administer the oath.
{The prospective jury panel was sworn in.)

THE COURT: You may be seated.
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I would like to welcome each of you to

Department 10 this morning. We will be geoing through a,
what's called a voir dire. It's French for "to tell the
truth," or some ancient derivation of French. And it's a

process by which we hope to find at least 23 of you who
can be passed for cause to sit and hear this case.

The case this morning happens to be one in
which it is a c¢riminal case and it involves charges of
burglary. That's the nature of the case.

| We value your time and appreciate that and
we'll try to get through this process and ultimately seat
the jury and begin the trial and let thosgse of you who
won't be needed for the case go. But we're not going to
push the process such that everybody doesn't get a fair
chance to make sure that you are an appropriate juror for
this particular case.

We do value your time and we value your
service as citizens. It's very important in this process
of justice that we have ordinary citizens to be seated
and hear these cases because I think you bring a certain
sensibility and common sense to this process, which might
be lost if we simply relied upon judges who ultimately
are bureaucrats , and we like to involve the citizens to

ensure that justice is fair for all.
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Now, before we proceed further, I do want to
introduce the court staff to you. We have Deputy John
Medina, the bailiff; we have Greg Bartlett, our court
recorder; and we don't always have the same court
reporter, but today we have Dawn Gustin as our court
reporter; and I'm Judge Steve Elliott.

The other important people, much more
important really than us, are the parties. And I'll have
the attorﬁéys introduce themselves and their client. And
perhaps, Ms. Riggs, you could introduce yourself and who
you represent.

MS. RIGGS: Thank you, Your Honor.

My name is Tammy Riggs. I'm a deputy
district attorney. I work in the Washoe County District
Attorney's office and I represent the State of Nevada in
this proceeding.

| THE COURT: And Mr. Van Ry, could you
introduce yourself and your client to our panel?

MR. VAN RY: Good morning. My name is Brad
Van Ry and I am Mr. Volpicelli's defense attorney. This
is Ferrill Volpicelli.

THE COURT: 2And now of interest, I'm sure, to
everyone would be the length of trial. 2And Ms. Riggs,

how long do you anticipate the trial lasting?
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MS. RIGGS: Your Honor, maximum
two-and-a-half days, but we may be able to get it done in
two, but for safety's sake I would estimate
two-and-a-half days.

THE COURT: And Mr. Van Ry, what are your
thoughts on this?

MR. VAN RY: I agree on that, Your Honor.

THE COURT: All right. So mosf likely the
case will be ended on Friday. Since today is Wednesday,
it will be two-and-a-half-day trial, end on Friday,
hopefully. Since this Court has other matters starting
on Monday, we certainly hope that it would end on Friday.

I will ask Mr. Bartlett to call out the names
of 23 prospective jurors to have a seat in our chairs
here, both in the jury box and several seats in front.
The first person will need to go into the jury box into
the last row and we'll fill up that last row going from
my end of the courtroom to your end of the courtroom, and
then each successive row in front. And Mr. Bartlett,
would you please call out the names of 23 prospective
jurors.

THE CLERK: Deanna Seegmiller.

Russell Christiansen.

Patrick Cunning.
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Eric Morgan.
Gerald Jackson.
Diane Buck.
Heather Harzke.
Jeffrey Glavor.
Joy White.
Charles Slycord.

Lance Payne.

Richard Hanson.

Richard Mc Neely.
Dianne Estep.,
Sandra Asquith.
David Herico.
Christina Dutra.
Michael Chambers.
Carlotta King.
Florence Albee.

Nicole Zane.

Lillian Rosenthal.

Wallace Peterson.

THE COQURT: Now,

questions of this group of 23,

before I begin asking
I want to address those of
you who are still seated in the gallery chairs. I would

ask that you please pay careful attention to the
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guestions even though you are not up here directly
answering. In the event one of these prospe;tive jurors
is excused for cause, we'll be calling one of you up to
fill that seat, and the question I would prefer to ask is
is there any question to which you would have supplied an
answer. And that way if you would have paid attention to
the questions, there will probably only be a few things
that you might be answering, and that speeds up the
process for everybody.

In order to release those of you who won't be
needed for the jury, we have to get down to the point
where approving 23 people for cause has been
accomplished. And it's much better that I ask the one
question of you rather than begin the process over to ask
all the gquestions of vou.

Now, during the questioning here, first I'll
be asking questions, then Ms. Riggs and then Mr. Van Ry,
in that order. And I don't anticipate that we'll be
asking questions of such a personal nature that there
would be any need for privacy, so to speék, in your
responses, but if there is a question that you feel would
be embarrassing or uncomfortable for you to answer here
in front of the group, you may request to come forward to

the bench and discuss the issue with both counsel and
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myself. So if that need arises, please feel free to do
SO.

Now, the first questions that I will ask deal
with hardship, and there are two types of hardship.
First, obviously the hardship of simply being here
probably for three days based on what the attorneys have
said about the duration of the case. 2And it is difficult
to get off a jury simply because it's difficult for you
to be here. An easier way to get off the jury, I would
say, 1s for a quasi medical hardship and that's the
hardship that I will begin asking questions about. We
need to have jurors who can sit for up to an hour at a
time. We usually take breaks at about an hour and you'll
be allowed to go into the jury room, there are restrooms
in there, you can stretch, et cetera. You need to be
able to observe the witnesses as they testify. We
believe there is some degree of credibility that can be
gained by watching the body language of a person, witness
on the stand, as well as the actual spoken word. You
need to obviously be able to hear the witnesses and the
lawyers asking questions as the case proceeds and you
need to speak English well enough to follow these
proceedings in the English language.

Is there anyone with what I call a quasi
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medical hardship, those issues of vision, hearing,
English language and sitting for up to an hour at a time?

Yes, ma'am, Ms. Asquith, you have raised your
hand. And what is your hardship?

PROSPECTIVE JUROR ASQUITH: I've had two back
surgeries and a hip replacement. It's very difficult for
me to sit for any length of time at all. Plus the fact
that I'm being treated for depression and anxiety. This
doesn't help.

THE COURT: Okay. So sitting for an hour
would cause you great pain; is that true?

PROSPECTIVE JUROR ASQUITH: Um-hum.

THE COURT: All right. And Ms. Riggs, do you
have any gquestions of Ms. Asquith concerning her medical
hardship?

MS. RIGGS: No, Your Honor. We dismiss her
for cause.

THE COURT: Mr. Van Ry?

MR. VAN RY: No, Your Honor. We should thank
her for coming. I have no objection.

THE COURT: Ms. Asquith, I will release you
for cause based on your stated hardship. ' Would you
please report back to the Jury Commissioner's office and

let them know that you have been excused. Thank you.
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PROSPECTIVE JUROR ASQUITH: Thank you, sir.

THE COURT: And we'll be filling
Ms. Asquith's seat. Mr. Bartlett will call out another
name.

THE CLERK: Robert Beard.

THE CQURT: And now I will proceed again to
go to the guestions regarding vision, hearing, English,
sitting, and I believe Mr. Herico, you have raised your
hand.

PROSPECTIVE JUROR HERICO: Yes, sir, Your
Honor. I cannot hardly, you know, hear. I have a
problém on hearing and my eyes kind of, I cannot see far
enough, sir.

THE COURT: And as to your hearing, is this
something that you have a hearing aid or something?

PROSPECTIVE JUROR HERICO: WNo, sir. I don't
have a hearing aid yet, sir, or --

THE COURT: And does this hearing pose a
problem for you with regard to being able to hear things
so far?

PROSPECTIVE JUROR HERICO: So far, yes, Your
Honor. Sometimes a word, I cannot hear, I cannot
understand the words.

THE COURT: All right. And Ms. Riggs., do you
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have any questions for Mr. Herico?

MS. RIGGS: No, Your Honor. Again, no
objection, dismissal for cause.

THE COURT: Mr. Van Ry, any guestions?

MR. VAN RY: Yeah, Your Honor.

Are you able to understahd the judge as he
speaks to you today?

PROSPECTIVE JUROR HERICO: I, some of the
words I cannot understand, sir.

MR. VAN RY: 1Is that because you can't hear
it or is it perhaps a language barrier?

PROSPECTIVE JUROR HERICO: And the language
barrier, too.

MR. VAN RY: What is the language that you
speak other than Englisgh-?

PROSPECTIVE JUROR HERICO: I speak Tagalog.

MR. VAN RY: From the Philippines?

xPROSPECTIVE JUROR HERICO: Yes.

MR. VAN RY: If a witness is sitting in that
chair, are you going to have a hard time understanding
what the witness says?

PROSPECTIVE JUROR HERICO: Probably, vyes.

MR. VAN RY: You think so?

PROSPECTIVE JUROR HERICO: Yes.
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MR. VAN RY: Do yoﬁ think it would be hard
for you to render a fair, impartial verdict in this case
based upon that inability to hear?

PROSPECTIVE JUROR HERICO: Yes.

MR. VAN RY: No, objection, release, Your
Honer. | |

THE CQURT: Mr. Herico, I am goling to excuse
you for the cause that you have explained, but will you
please report back to the Jury Commissioner's office and
let them know that you have been excused? Thank you.

PROSPECTIVE JUROR HERICO: Thank you.

THE COURT: Next, sir, will be to £ill this
seat.

THE CLERK: Joseph Byrne.

THE COURT: Is Mr. Byrne here?

.PROSPECTIVE JUROR BYRNE: Yes, sorry.

THE COURT: And now going again to this
guestion of a mediéal type of hardship. I noticed that
Mr. Slycord, you raised your hand. and what is your
hardship?

PROSPECTIVE JUROR SLYCORD: Hearing. I have
been 40 years in heavy construction and there is women's
voices I have a hard time with and men's voices if they

are just high enocugh. I have lost all my high tone, but
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other than that I hear you just fine, I hear that
gentleman just fine, but there is just some people I
cannot hear. My wife says it's selective.

THE COQURT: Well, when you said it's women's
voices, one would wonder about this.

PROSPECTIVE JURQOR SLYCORD: Yes, sir.

THE COURT: And Mr. Slycord, do you feel that"
based on your experience with your hearing you are likely
to find some witnesses difficult to hear?

PROSPECTIVE JUROR SLYCORD: Yes, sir, I am.

I find that at work I answer guestions I think they ask
and they didn't ask them. I give the wrong answer to it.

THE COURT: A1l right. And Ms. Riggs, do you
have any questions for Mr. Slycord?

MS. RIGGS: Briefly, Your Honor.

Mr. Slycord, you did note that in your jury
questionnaire that vou have difficulty hearing.

PROSPECTIVE JUROR SLYCORD: Yes, I put it on
there.

MS. RIGGS: And is this something that comes
and goes or something that's consistent? If you sat
rerhaps closer to the witness do you think you could hear
better or is it just not predictable?

PROSPECTIVE JUROR SLYCORD: It doesn't come
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and go, it's all day long, all of my life, last eight
years, ten years.

MS. RIGGS: State would have no objection to
a medical dismissél, Your Honor.

THE CQURT: Mr. Van Ry, do you have any
questions?

MR. VAN RY: None, Your Honor. Thank you for
his service and release him. No objection, Your Honor.

THE COURT: All right. Mr., Slycord, I will
release you based upon your statement of medical
hardship, but please report back to the Jury
Commissioner's office and let them know that you have
been excused. Thank you.

PROSPECTIVE JUROR SLYCORD: Thank you, sir.

THE CLERK: Caston Kennard.

THE COQURT: Now, is there anyone else with
what I would call a quasi medical hardship? And I see
Mr. Mc Neely, you have raised your hand.

PROSPECTIVE JUROR MC NEELY: That's correct.

THE COURT: And what is your hardship?

PROSPECTIVE JURQR MC NEELY: On Monday I
actually had to have my heart stopped and restarted. I'm
still under medical care for the next two weeks. I'm

supposed to have complete rest. I had a fluttering valve
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in the atrium and they stopped it so that they could get
it back tb the, consistent with the ventricle.

THE CQURT: Well, sitting as a juror is
fairly restful for some people, bu£ has your doctor
actually told you that you are not to work or do
anything, being out in the community, you are simply to
stay home and rest?

PROSPECTIVE JUROR MC NEELY: No, he said I
can't lift 20 pounds and I should, you know, rest as much
as possible, but there wasn't anything like can't go
outside or do stuff like that.

THE COURT: Well, do you feel that coming
here in court has, walking from the car to the building
and sitting as a juror is going to be a problem for you?

PROSPECTIVE JUROR MC NEELY: No, I still
manage to run four or five miles a day, so I'm okay that
way.

THE COURT: Well, if you can run that far
it's further than I'm going to run, I'm sure. Do you
think actually you'll be all right, then, for three days?

PROSPECTIVE JUROR MC NEELY: I feel I'll be
all right. I just wanted to bring it to your attention.

THE COURT: All right. And Ms. Riggs, do you

have any questions for Mr. Mc Neely?
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MS. RIGGS: Mr.

for some reason you need to

Mc Neely, you realize that if

get somebody's attention you

are free to wave your hand to the bailiff or the judge

and let them know that you are uncomfortable or something

like that; is that, is that

your medical condition?

PROSPECTIVE JUROR MC NEELY:

s0.
MS. RIGGS: All
State would ask
Your Honor.
THE EOURT: And
gquestions for Mr. Mc Neely?
MR. VAN RY: .NO
you.

THE COURT: All

enough comfort for you with

Yeah, I think

right. Thank you.

vou not to dismiss for cause,

Mr. Van Ry, do you have

guestions, Your Honor. Thank

right. Well, we appreciate

your comments and you will remain on our panel,

Mr. Mc HNeely.

PROSPECTIVE JUROR MC NEELY:

THE COURT:
hardship-?

All right. And

Okay .

Anyone else with a quasi medical

then.the other type of

hardship is simply being here where you are away from

vour job, family,

other commitments in life.

And T will
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say that sometimes I have to be harsh on this in keeping
somebody on, but we need to have a good cross;section of
the community. We can't just have people who don't have
a job or other commitments in life, that sort of thing.
And so we do, in fact, require as part of your duty as a
citizen that you serve as a juror even though it will
interfere with other aspecfs of your life.

But with that as a preface, does anybody wish
to explain a hardship with regard to service during thé
next three days?

All right. 1I'll start in the front.

Ms. Zane, you have raised your hand.

PROSPECTIVE JUROR ZANE: Day-care. I am a
stay-at-home mom and I watch my niece. For me to come
here today my husband had to take off work and my sister
had to take off work, and she just got her job yesterday,
so it was, they weren't really happy that she had asked
for the next day, today off. I don't know who I'd get to
watch her daughter and my daughter tomorrow and Friday.

I have nobody. 2ll my friends work. I'm usually the one
that they bring their kids to me because -- I just don't

have anybody who could watch my kids or her kid.

THE COURT: So if you were here tomorrow,
your husband -- Well, the others that would, might be
20
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o @
caregivers, you don't feel that any of them coﬁld, could
remain home for these, I take it, preschool children?

PROSPECTIVE JURQR ZANE: If she, my niece, if
my sister, if she were to stay home she would probably
lose her job that she just got. Yesterday was her first
day and the way that they acted when she asked for today
off, they weren't real happy with the fact that’ she was
asking for today off. BAnd I'm the one that watches her
child. My husband could probably take off if he had to,.
but he would lose, we would lose probably gquite a bit of
money in doing so. He's a real estate agent and he's got
homes to show tomorrow. We're kind of -- He's just
starting out, so money's tight and it would be really
hard for us if he were to lose --

THE COURT: Well, if you were to, in fact, be
selected for this particular jury and somebody else had
to care for the child or, I don't know, you haven't
explained actually how old these children -- How old are
they?

PROSPECTIVE JUROR ZANE: My daughter is three
and my niece is nine months. -

THE COURT: So the nine-month-old can't
simply be left.

PROSPECTIVE JUROR ZANE: No, and a
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three-year-old can't simply be left. I mean my --
i . .
THE COURT: Would you be able to give this
b

case the attention that it deserves if you, in fact, were

selected for the jury?i

PROSPECTIV& JUROR ZANE: You know, I really
don't know how I couldibe here. I mean, I guess my
husband -- I could be here. My husband would have to
take off, but, I mean,‘my sister's just starting out,
she's just, she had to have a tough time. She hasn't
worked for over two years and this 1is the first job that
she's gotten, and it would be a real ghame that something
like this would cause her to lose the first job that
she's gotten because of no day-care. You know what I'm
saying?

THE COURT: All right. &And Ms. Riggs, do you
have questions for Ms. Zane?

MS. RIGGS: No questions and no objection to
dismissal for cause, Your Honor.

THE COURT: Mr. Van Ry?

PROSPECTIVE JUROR ZANE: Mr. Van Ry, I think,
knows . my sister.

MR. VAN RY: In what capacity?

PROSPECTIVE JUROR ZANE: You were actually

her lawyer, I think, on a case that her and her

22 V5.738




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

boyvfriend.
MR. VAN RY: A criminal case or civil case?
PROSPECTIVE JUROR ZANE: Criminal.
MR. VAN RY: I have an identical twin
brother.

PROSPECTIVE JUROR ZANE: Oh, do you?

MR. VAN RY: I do.

PROSPECTIVE JURQOR ZANE: Could have been him,
I don't know.

MR. VAN RY: He was actually a DA that works
for the State now. Previously worked for the DA's
office.

PROSPECTIVE JUROR ZANE: You guys look alike.

PROSPECTIVE JUROR DUTRA: Identical,

MR. VAN RY: I don't have any objections, but
I think it's a hardship for other extenuating
circumstances and I'm not sure I would agree to release
her at this time.

THE COURT: Ms. Zane, I don't like to release
people for childcare issues, but it sounds like yours is
a particularly bad situation and I am going to release
you for that cause.

PROSPECTIVE JURQOR ZANE: Thank you.

THE COURT: But would you please report back
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to the Jury Commissioner's office'and let them know that
you had been excused.

PROSPECTIVE JUROR ZANE: I mean, if I had
more notice I'm sure, if there's any way in a different
triéi or something.

THE COURT: You will probably be called again
pretty soon.

PROSPECTIVE JUROR ZANE: Thank vyou.

MR. VAN RY: Thank you.

THE CLERK: Gregory Hopkins.

THE COURT: And Mr. Hopkins, since we've gone
now to the second question, I'll ask you, 1s there any
hardship that you would like to explain.

PROSPECTIVE JUROR HOQOPKINS: No, Your Honor.

THE COURT: Anyone else with a hardship?

First we'll go to Ms. Dutra. You have raised
yvour hand.

PROSPECTIVE JUROR DUTRA: Yes, sir.

THE COURT: And what is your hardship?

PROSPECTIVE JUROR DUTRA: Well, I have a
couple. I am a single mother and I go to school
full-time and at this moment right now my kids are off
track for school and I'm having a hard time -- I mean,

I'm not saying I couldn't be here, it would be difficult.
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Right now my grandmother, she's 86, she's watching my
children right now. I have a six- and a seven-year-old.
And she's, she can watch them for a couple hours. I'm a
little concerned about her watching them on a, I'm not
sure how long the day is as far as the trial. 1Is it an
all day?

THE COURT: We typically go till 5 o'clock,
yes.

PROSPECTIVE JUROR DUTRA: Okay. Well, T
mean, I'm just concerned about her. I'll be missing
school and then I would have to work something out with
her, because, of course, I watch my kids when they are
not in school. And when I go to school she can watch
them for an hour or two in between. I don't have a, I
don't really have a big, any other problem being here. I
mean, I don't, you know, I wouldn't mind being here. I
just have an issue with school, me missing school and
then I'11l be juggling them around for the next couple
days. I mean, it's hard for me. I don't have any, I
don't really have any backup. I do my own thing. I have
her to help me out when she can and I'm grateful for
that.

THE COURT: All right. And Ms. Riggs, do you

have any questions for Ms. Dutra?
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MS. RIGGS: Ms. Dutra, I'm really kind of
unclear on whether you can or can't be here because your
childcare, and I know that you did also include the
day-care issue in your jury queétionnaire. Can you cover
it for the next couple of days?

PROSPECTIVE JUROR DUTRA: Well, I probably
could. I'm just a little -- you know, I'm a little
nervous about leaving my Grandma with the kids all day.
You know, they are a handful for me. She's 86 years old.
I'm not saying that she's not competent or anything.
She's at an age where it's difficult for her. I mean,
you know, a couple hours, yes, I can see that, but all
day, you know, I get tired when I have them all day, you
know. My grandmother, I mean, they get a little --
They're boys. I mean, they get wild at home.

MS. RIGGS: Has she watched them before?

THE WITNESS: Yes, she has, but not that
long, you know, not all day. You know, when she watches
them for me, because right now I go to school during the
day, she watches them for an hour or two here and there
and that's enough time for her. So I'm a little
concerned, I have concerns with my grandmother, you know.

MS. RIGGES: Now, you realize we’'ll be taking

several breaks during the day and that could be an
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cpportunity for you to make a phoné call to make sure
everything is okay at home. 1Is that enough, would that
be enough reassurance for you that everything could be
ckay?

PROSPECTIVE JUROR DUTRA: Yes, I would have

to do that. I would have to do that. It just makes me a

little nervous. I always think what if something
happens, you know, and I'm not there. You know, it
concerns me, that's all. -I'm not saying, I'm not trying

to get out of it for a certain reason, I'm just concerned
for my grandmother's sake. She is getting old gnd it
just worries me, that's all.

MS. RIGGS: Okay, given the fact -that you are
dismissed, as the judge said that yoh may be recalled
soon and that may be in a longer case.

PROSPECTIVE JUROR DUTRA: Well, you know,
this is a, they are on year-round school and they are out
cf school in November, you know. I mean, I don't, I
wouldn't mind if, heck, it was next month, it would be
easier for me, you know, what I mean, I would have that
time in between. But as far as them not havingf you
know, since -- They just happen to be home and I just
happened to get this card at that time, you know. I know

I could be recalled and I don't have a problem with that.
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MS. RIGGS: Your Honor, the State actually
would object to dismissal for cause at this point as
Ms. Dutra sounds like she can at least get the day-care
covered for the next couple of days. Thank you.

THE CQURT: And Mr. Van Ry, do you have any
gquestions of Ms. Dutra?

MR. VAN RY: No questions. Thank you.

THE COURT: Well, Ms. Dutra, it does sound
like, you know, another month would be better for you,
but on the other hand you do in fact have some adult,
albeit your grandmother and an older woman, to do it, but
because you do in fact have an arrangement and these are
rreschool children --

PROSPECTIVE JUROR DUTRA: Well, no, they are
six and seven.

THE COURT: Right, so they are not preschool
children.

PROSPECTIVE JUROR DUTRA: They are in first
and second grade,

THE COURT: So I'm not going to excuse you
for this cause.

PROSPECTIVE JUROR DUTRA: Okay.

THE COURT: And thgn I believe Mr. Hanson

raised his hand.
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PROSPECTIVE JURCR HANSON: Yes, sir.

THE COURT: And what is your hardship?

PROSPECTIVE JUROR HANSON: This is a
financial burden for me. I am the breadwinner of my
family. My wife is diagnosed with lupus a year ago and
my medical bills are astronomical even though my
insurance tries to take care of it. But I have paid out
just in prescription $2700 already at this point this
year. So, and my company don't reimburse me for being
here, jury duty. I'm losing money. I'm not being paid
for being here. So what I'm trying to say, it's a
financial burden on me and my wife at this time. I mean,
I just, my company don't pay me like probably everybody
else gets paid for their day's work, I don't get paid for
it.

THE COURT: Well, I'm not going to assume
that everybody else would be paid by their employer.
It's probably the minority of jurors. But Mr. Hanson, if
you were selected for this jury, would you give it the
attention that it deserves?

PROSPECTIVE JURQOR HANSON: Yes, I would. I
mean, that's, the only problem I have is I'm not making
money. I'm going to lose three days' wages and that,

like I said, it puts a financial burden on myself.
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THE COURT: Ms. Riggs, do you have questions
of Mr. Hanson?

MS. RIGGS: State has no guestions, Your
Honor.

THE CQURT: Mr. Van Ry?

MR. VAN RY: No questions, Your Honor.

THE COURT: Mr. Hanson, I can extend my
sympathy on this and, you know, I wish things were
different for you and for us as, you know, picking our
jury, but I don't find that you have expressed a reason
that would justify dismissal for cause. So I will not do
that at this time.

THE COURT: Anyone else with a hardship?

All right. We have Mr. Byrne. You raised
yvyour hand.

PROSPECTIVE JUROR BYRNE: I would just like
to bring up the fact that I am a full-time student at the
University of Nevada-Reno right now and being that it's
two months left before the semester is done with and
we're into finals and it is a kind of a crucial time for
tests and all the other stuff being presented. I guess I
would just like to bring that aware.

THE COURT: But thé next three, three days,

would you be missing any examinations?
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PROSPECTIVE JUROR BYRNE: Not to my
knowledge. I could quickly look to see.

There are no tests until prior -- end of the
week, so

THE COURT: Well, you are better equipped
than I am. I took my calendar home on Monday and forgot
to bring it back today.

And Ms. Riggs, would you like to ask
Mr. Byrne some guestions?

MS. RIGGS: No guestions.

THE COURT: Mr. Van Ry?

MR. VAN RY: Just a couple.

Mr. Byrne, I note that you currently work for
Costco; is that correct?

PROSPECTIVE JUROR BYRNE: Yes.

MR. VAN RY: How long have you worked for
Costco?

PROSPECTIVE JUROR BYRNE: About ﬁwo years
now.

MR. VAN RY: I formerly represented Costco in
a personal injury, several personal injury actions about
two years ago. I don't know if you were aware of that or
not Mr. Byrne. Were you aware of that?

PROSPECTIVE JUROR BYRNE: Not entirely.

31 \V5.747




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

o ®

MR. VAN RY: Would that be a no?

PROSPECTIVE JURQOR BYRNE: No.

MR. VAN RY: That fact wouldn't impact your
ability to be fair and impartial on this jury, would it?

PROSPECTIVE JURQOR BYRNE: No.,

THE CQURT: Well, Mr. Byrne, we appreciate
there will be a hardship that you will be missing class
for three days, but I don't find it a justification to
remove you from the jury for cause.

Anyone else with a hardship?

All right. Now we'll go into more
substantive issues and that is knowledge of the parties
and witnesses. And we want to go through this process to
make sure that everybody can be fair and impartial to
both parties in this lawsuit and not base a decision on
factors other than evidence presented in the case.

And first we have Ms. Riggs, Tammy Riggs 1s
the deputy district attorney. Do any of you know
Ms. Riggs?

All right. And the defense counsel is
Bradley Van Ry. Do any of you know Mr. Van Ry?

Yes, sir, Mr. Peterson. &and how do you know
Mr. Van Ry?

PROSPECTIVE JURQOR PETERSON: I went to school
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with him @n Reno High, I think.

THE COURT: Will thé fact that Mr. Van Ry is
counsel for one of the parties in the case, do you think
that would be something that would make it difficult for
you to render a fair and impartial verdict?

PROSPECTIVE JUROR PETERSON: No. No, sgir.
No, Your Honor.

THE COURT: aAnd Ms., Riggs, do you have any
guestions for Mr. Peterson in this regard?

MS. RIGGS: None,,Your Honor.

THE COURT: Mr. Van Ry, do you have. any

guestions?

MR. VAN RY: DNone,. Your Honor.

THE COURT: All right. Thank you.

And then we have Ferrill Volpicelli who is a -
party in the case. Do any Bf‘you know Mr. Volpicelli?

A1l right, Mr. Hopkins, and how do you know
Mr. Volpicelli?

PROSPECTIVE JUROR HOPKINS: I would ask to
come to approach you personally.

MR. VAN RY: Yeah, I think that's good.

THE COURT: All right.

{A discussion was held at the bench off the

record.)

33 \V/5.749




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

THE COURT: I will note for the record that
Mr. Hopkins approached the bench and I do find that there
is just cause to release Mr. Hopkins in this particular
case.

Mr. Hopkins, will you please report back to
the Jury Commissioner's office and let them know that you
have been excused?

PROSPECTIVE JUROR HOPKINS: Yes, Your Honor.

THE CLERK: James Harris.

THE COURT: Good morning, Mr. Harris.

PROSPECTIVE JUROR HARRIS: Morning.

THE COURT: And Mr. Harris is there any
guestion to which you would have applied an answer?

PROSPECTIVE JUROR HARRIS: No.

THE COURT: Very good.

PROSPECTIVE JUROR HARRIS: Not thus far.

THE COURT: All right. Now, the next issue
is with regard to potential witnesses. And Ms. Riggs, I
see that there are some names placed on a pad of paper
there on the board. BAnd perhaps you could explain first
the name, and if you know the occupation of that
potential witness, perhaps you could state the occupation
so that we have a better idea of whether or not we know

that person.
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MS. RIGGS: Sure. Reed Thomas is a detective
with the Reno Police Department. Patricia Brown is also
a detective with the Reno Police Department. Scott
Armitage is a detective with the Reno Police Department.
Brett Bowman is currently, I'm not sure, Your Honor, the
status of his employment, where he is employed, but he is
a civilian. David Della is a detective with the Reno
Police Department. Michael Brown is a detective with the
Sparks Police Department. Larry Lodge is a detective
with Washoe County Sheriff's Office. Matthew Carter is a
store manager for Wal-Mart stores. Greg Danielson is
also a manager for Wal-Mart stores. Karinah
Prevost-Robison who now goes by Karinah Prevost 1s an
owner of a place called Aussie Self-Storage in Sparks on
Victorian Avenue, Jennifer Powell is formerly an
employee of Wal-Mart stores, or, pardon me, of Shopko.
John David Ellis is a risk manager for Lowe's
Incorporated. Bill Mowery now works for Bed & Bath, or,
pardon me, Bed Bath & Beyond. The BXI Business Exchange
of Northern Nevada, that would be an appearance by
affidavit. It is a bartered exchange organization. And
Officer Teasley is also a detective with the Reno Police
Department.

THE COURT: All right. Does anyone know any
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of those people?

All right, we have Ms. Albee, you have raised
your hand.

PROSPECTIVE JUROR ALBEE: I believe I know
Matt Carter and Greg Danielson. I worked as a stocker at
Wal-Mart last year, but I don't know them very well and I
don't think it would make any difference and I would
listen.

THE COURT: And are youicurrently employed
with Wal-Mart?

PROSPECTIVE JUROR ALBEE: No.

THE COURT: Ms. Riggs, would you like to ask
Ms. Albee any further gquestions in this regard?

MS. RIGGS: Ms. Albee, your experience
working with Wal-Mart, you séid you no longer work with
them anymore?

PROSPECTIVE JUROR ALBEE: Right.

MS. RIGGS: And do you have any contact with
either of the two witnesses that we just talked about?

PROSPECTIVE JUROR ALBEE: No.

MS. RIGGS: And I believe you stated that
having known them briefly wouldn't have any impact on
your ability to decide this case one way or the other?

PROSPECTIVE JUROR ALBEE: Right.

36 V5.752




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MS. RIGGS: Thank you.

No further questions, Your Honor.

THE COURT: Mr. Van Ry?

MR. VAN RY: No guestions, Your Honor.

THE COURT: All right. I believe there was
another hand raised. Ms. Dutra, who do you know?

PROSPECTIVE JUROR DUTRA: I dop't want you to
think I know these -- I do know an Officer Michael Brown.
I know him through, I work in a casino and I know him as
far as coming in there and I know who his wife is, but I
haven't seen him in a while, so that probably wouldn't
make a difference. I mean, I don't see him on a daily
basis. It's been a while since I've seen him, but I do
know him, I do know who he is.

THE COURT: All right. And --

FROSPECTIVE JUROR DUTRA: I mean, we have the
same friends. |

THE COURT: &and if he were to testify in this
case, would you look at his testimony and determine its
credibility as you would every other witness or would you
loock at his testimony as being that of a friend that you
trust implicitly and perhaps would not treat it the same
as the other witnesses?

PROSPECTIVE JUROR DUTRZ: No, I would treat
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him the same, I mean,
friend.

THE COQURT:

as far as credibility for,

not as a

aAnd Ms.‘Riggs, would you like to

ask Ms. Dutra questions with regard to that issue knowing

a Michael Brown,

MS5. RIGGS:
THE COQOURT:
cof Ms. Dutra?

MR. VAN RY:
THE COURT:

very much.

I believe?

No guestions, Your Honor.

Mr. Van Ry, do you have guestions

No guestions, Your Honor.

All right. Ms. Dutra, thank you

Anyone else know any of those prospective

witnesses?

Now, it is inherent in our process of

criminal justice that the defense has nothing to prove.

The defendant is deemed innocent till the State

establishes guilt beyond a reasonable doubt through

competent evidence here in court. So it's not necessary

for the defense to call any witnesses and I don't know if

there are any potential defense witnesses listed.

Are there any defense witnesses listed?

MR. VAN RY:
the end, Your Honor.

THE COURT:

Just Mr. or Officer Teasley at

Okay. And Officer Teasley, where
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does he work?

MR. VAN RY: He's a Reno police officer.

THE COURT: All right. Anybody know Officer
Teasley? Thank you.

There is one more who-you-know question thaﬁ
I'll ask, and that is, among this group of 23 of you, do
any of you know another progpective juror?

All right. And Ms. Estep has raised her
hand. And Ms. Estep, who do you know?

PROSPECTIVE JUROR: I know Carlotta King and
I know Patrick Cunning. All right.

THE COURT: All right. And if Mr. Cunning
and Ms. King were both selected for the jury and you were’
deliberating toward a verdict at the conclusion of the
case, do you think that you would be inclined to follow
the lead of either Mr. Cunning or Ms. King or would you
decide the case yourgelf after consulting with all the
other jurors?

PROSPECTIVE JUROR: I would decide the case
myself after consulting With.the jurors.

THE COURT: All right. And Mr. Cunning, I
take it you know Ms. Estep?

PROSPECTIVE JUROR CUNNING: Yes.

THE COURT: And do you know anyone else?
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PROSPECTIVE JUROR CUNNING: No.

THE COURT: Would you be inclined to follow
Ms. Estep's thoughts with regard to the facts and
ultimate verdict in the case or do you think you would be
inclined to listen to her and all the other jurors and
make up your own mind?

PROSPECTIVE JURQR CUNNING: Listen to the
jurors.

THE COURT: All right. Thank you.

And then Ms. King, you know Ms. Estep?

PROSPECTIVE JUROR KING: Yes.

THE COURT: Do you know anyone else among
this group of 2372

PROSPECTIVE JUROR KING: I don't believe so.

THE COURT: And if you were to deliberate
toward a verdict, would you be inclined to follow
Ms. Estep's lead with regard to thoughts on the facts and
how the case ought to be decided or would you decide the
case for yourself after consulting with all the other
jurors?

PROSPECTIVE JUROR KING: For myself with the
rest of the jurors.

THE CQURT: All right. Thank you.

Now, did I miss anybody? ©Oh, Ms. Dutra, yes.
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PROSPECTIVE
Diane.

PROSFECTIVE

THE COURT:

PROSPECTIVE

THE COURT:

JUROR DUTRA: Okay. I know
JUROR BUCK: Guilty.

Diane Buck?

JUROR DUTRA: Yes, sir.

And if you and Ms. Buck were

deliberating toward a verdict at the conclusion of the

case,

regard to the facts and

would you be inclined to feollow her lead with

verdict in the case or would you

decide the case for yourself after consulting with all

the other jurors-?
PROSPECTIVE

case for myself.

THE COURT:
same way?

PROSPECTIVE
friends.

PROSPECTIVE

PROSPECTIVE
I hope.

THE COURT:

difficulty in disagreeing with Ms.

PROSPECTIVE

THE COURT:

JUROR DUTRA: I would decide the

And Ms. Buck, do you feel that

JUROR BUCK: As long as we remain

JUROR DUTRA: Really. No.

JURQR BUCK: Yes, I can do that,
Do you think you would have any
Dutra.
JUROR BUCK: No.

All right. Thank you.
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Now, as I stated previously, the basic
principle of a criminal justice system 1s that the State
bears the burden of proof in a criminal case, at every
level, whether it's a drunk driving case, a parking
ticket, up to murder and extremely serious crimes. The
principle is that the defendant iﬁ a case is presumed
innocent unless the case brings forth witnesses who can
testify here in court as to the elements of the offense
establishing that a criminal defendant is guilty beyond a
reasonable doubt. And can all of you abide by that basic
principle, that is, as Mr. Volpicelli sits here, you must
presume that he is innocent; 1s there any problem with
that?

Now, during the course of trial ---

MS. RIGGS: Excuse me, Your Honor, there's a
juror.

THE COURT: Whoops. Ms. Rosenthal?

PROSPECTIVE JUROR ROSENTHAL: May I apprcach
the front? |

THE COQURT: Yes, you may.

(A discussion was held at the bench off the

record.)

THE COURT: Ms. Rosenthal, based on your

statements here at the bench, I do find that you should
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be éxcused for cause and I am going to release you, but
will you please report back to the Jury Comﬁissioner's
office and let them know that you have been excused?

PROSPECTIVE JUROR ROSENTHAL: Yes, sir.
Thank you.

THE COURT: And now we're getting some
additional jurors to come up, and in the interim I'm
going to call a recess before we f£ill Ms. Rosenthal's
seat. During the course of the recess, I will instruct
Ms. Riggs, Mr. Van Ry and Mr. Volpicellil that you are not
to say anything to any prospective juror so that’even if .
a progpective juror says "hi" to you, you are not allowed
to say "hi" back. What we want to do is avoid any
appearance of impropriety. I don't believe that any of
these individuals would attempt to unduly sway a
potential juror in their favor or against the other side,
so to speak, but we want to avoid any appearance from a
distance of something inappropriate taking place. So you
may just want to steer clear of them, hopefully they will
steer clear of you. |

Otherwise, I would just say that you are not
to discuss any aspect of this case during our recess.
And I would imagine we'll be in recess for about 15

minutes. So try to be back here about ten minutes after
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10:00 according to that clock. My watch actually says
that it's about two minutes before 10:00, it's a little
slower, but just try to be back here about ten after.

And when you come back, please come back to the same seat
that you are in. We have a seating chart that helps us
ask the questions, so please do that. You will be free
to go outside the building to get some fresh air if you‘d
like.

With that, Court will stand in recess.

THE BAILIFF: All rise.

(Recess taken from 9:59 a.m. to 10:1% a.m.)

THE BAILIFF: All rise. This Court is again
in session.

THE COURT: You may be seated.

We have some additional members of our jury
panel who have just arrived, and I am going to ask that
each of our new members of our panel please stand up and-
raise your right hand and be sworn by Mr. Bartlett to
tell the truth.

{The additional prospective jury panelists

were sworn in.)

THE COURT: You may be seated. ©Now, those of
you who have just arrived, we have gone through some of

the questions already on our jury selection process
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called the voir dire. You weren't present for that, and
I'll recognize that going in, but, you know, I can't just
ask you is there any question that you would héve
supplied an answer since you haven't heard any of the
gquestions, but I'll tell you that this particular case is
a criminal case and it's expected to last for the
duration of the week to go into Friday, so.it will be.a
three-day trial most likely. That's what the lawyers
have indicated.

Now, we do need to have one of you to come
forward and fill a seat which has been vacated, and I'll
ask Mr. Bartlett to go ahead and do that.

THE CLERK: Judith Anderson.

THE COURT: Ms. Anderson, it's right in
front. The easiest seat to find.

Good morning, Ms. Anderson, Before we
proceed further, since the other members of our panel had
the opportunity to be introduced to both counsel and
Mr. Volpicélli, I will introduce first Tammy Riggs., who
is the deputy district attorney representing the State in
this matter. We have Bradley Van Ry, defense counsel,
and we have Ferrill Volpicelli who is the defendant in
the case.

And Ms. Anderson, first, do you know any of
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those three individuals?

PROSPECTIVE JUROR ANDERSON: No, I do not.

THE COURT: All right. And the first
question that always comes out are the issues of
hardship. And first we have the hardship of what I would
call a quasi medical hardship, being able to sit for
about an hour at a time in .between recesses and every
recess you'll be allowed to go into the jury room, there
are restrooms in there. In addition, you can walk
around. Occasionally the bailiff will even lead the
group out to take a smoke break which sometimes occurs
out on the little balcony here or sometimes out in front
of the building.

The other hardships that I call guasi medical'
are vision, 1inability to see very well, since there are
exhibits, being able to see that or observe the witnesses
ag they testify. You need to have hearing sufficiently
good to hear the proceedings, both the witnesses and the
attorneys as they ask questions, to render meaning to an
answer, and you would need to be able to speak the
English language well encough to follow the proceedings in
English.

And Ms. Anderson, is there any hardship in

that regard --
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PROSPECTIVE JUROR ANDERéON: No, there's not.

THE COURT: -- that you would have? And
given the fact that this is going to be a three-day
trial, is there any hardship you have with regard to
being here for those three days.

PROSPECTIVE JUROR ANDERSON: I am
self-employed and I don't have employees, so it wﬁuld be
a little bit difficult for me. If it were a one-day
trial it would be no problem.

THE COURT: Well, I think the eight jurors
who have just arrived came from what we would intend to
be a one-day trial, so you have kind of gone from the
frying pan into the fire, so it will be a little longer
than in that situation. But still we need to have
obviously jurors, and this case being a three-day trial
still isn't up there in the three-week range or two-week
range that we often see. So it's still a relatively
short trial.

And Ms. Anderson, even though you would
suffer a financial hardship by reason of being here, do
you feel that you could nevertheless be here and give the
case the attention to which it deserves?

PROSPECTIVE JUROR ANDERSON: Yes.

THE COURT: All right. And Ms. Anderson, I'm
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going to ask Ms. Riggs to, again, go through the list of
witnesses and let's find out if you know them, and also
for those of you in the gailery chairs, if you could pay
attention to this it will be of some assistance if you
are called up to have a seat. If you could pay attention
to all these questions and let me know if there's any
que;tion to which you would supply an answer.

And Ms. Riggs, you may proceed.

MS. RIGGS: Ms. Anderson, Reed Thomas is a
detective with Reno Police Department. Patricia Brown is
also a detective with Reno Police Department. §Scott
Armitage is a detective with Reno Police Deparﬁment.
Brett Bowman is a civilian. Dave Della is a detective
with Reno Police Department. Michael Brown is a
detective with the Sparks Police Department. Larry Lodge
is a detective with the Washoe County Sheriff's Office.
Matthew Carter is a manager for Wal-Mart stores. Greg
Danielson is also a manager for Wal-Mart stores. Karinah
Prevost-Robison, who now also goes by Karinah Prevost, is
an owner of Aussie Self-Storage ;n Sparks, Nevada.
Jennifer Powell is formerly of Shopko. John David Ellis
is a loss manager for Lowe's stores. Bill Mowery is --
I'm sorry, Your Honor, I'm drawing a blank. Bill Mowery

is a, is an employee, former employee of Shepko and now
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works for Bed Bath & Beyond. BXI, Business Exchange of
Northern Nevada, that actually is an appearance by
affidavit. And Officer Teasley works for the Reno Police
Department as a detective.

THE CQURT: Ms. Anderson, do you know any of
those prospective witnesses.

PROSPECTIVE JUROR ANDERSON: No, I do not.

THE CQURT: And I did afford Mr. Van Ry the
opportunity to state the name of a prospective witness
for the defense, and who was that person?

MR. VAN RY: It was Officer Teasley., Your
Honor.

THE COURT: Aall right. And he's with the
Reno Police Department?

MR. VAN RY: That's corrept.

THE COURT: This time I heard Ms. Riggs state
that Officer Teasley was a witness for the plaintiff, I
didn't hear that the first time, but you may have said
that. I don't know.

Anyway, we're just trying to nail down who
the witnesses are for various parties. aAnd you don't
know any of those people, correct?

PROSPECTIVE JUROR ANDERSON: No, I do not.

THE CQOURT: And if you look behind you, among
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this group of 23, do you know anybody in this group?

PROSPECTIVE JUROR ANDERSON: No.

THE COURT: All right. Now, one of the
principles of criminal justice is that a defendant in any
criminal case, whether it's a misdemeanor, a gross
demeanor case or felony case is presumed innocent unless
the contrary is proved by competent evidence beyond a
reasonable doubt by the State. The State bears the
burden of proving the case. The defense is‘not obligated
to bring forth any witnesses or ask any questions. They
merely have the position of pointing out failure of the
State to meet i1its burden of proof.

So as Mr. Volpicelli sits here, you must find
him to be not guilty. Do you have any difficulty in
following that basic¢ instruction of criminal justice law?

PROSPECTIVE JUROR ANDERSON: No, I don't.

THE COURT: All right. During the course of
trial, it will be the jury's exclusive duty and burden to
determine the facts in the case. And I assure you that
you are very well equipped to do that. You have led a
life where you have, you know, dealt with people and I'm
sure you have a good feeling for whether or not somebody
is telling the truth and whether or not sufficient

testimony would come forward to prove the elements that
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the State is required to prove in, this case.

On the other hand, it is my duty as judge to
present you with the law that you must then apply t§ the
facts as you find them in the case. And the guestion is
this: Does anybody feel that they would have a difficult
time or would not follow the law that I will be
presenting to you at the conclusion of the evidence? Aﬁd
I can assure you that the way this is done is actually
both parties will present some jury instructions to me.
I may modify them, add to them. We ultimately settle
jury instructions as a team, so to speak, so that we
expect everyone to be operating from the same page, and
that is very important that you do follow the law in the
case.

Now, some people have either a religious
belief or philosophical belief that preyents them from
sitting in judgment of other people and may in fact
prevent them from rendering a judgment in a, either a
civil or a criminal case. Does anybody have a religious
or philosophical belief that would make it difficult or
impossible for you to render a verdict in this case?

All right. &And I didn't tell you,

Ms. Anderson, that the nature of this case is that the

State has brought charges of burglary against
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Mr. Volpicelli. That's the nature of the charge. And
based on all that you've heard about this particular case
thus far, is there anybody who feels for some reason that
they really are an inappropriate juror to sit on this
case and be fair to both sides?

All right. And I'm going to turn the
guestioning over to -- Whoops.

PROSPECTIVE JUROR SEEGMILLER: What if you've
been burglarized before?

THE CQURT: You raised your hand, I'm sorry,
I didn't see that.

PROSPECTIVE JUROR SEEGMILLER: What if you've
been burglarized before?

THE COURT: The issue 1s you need to remain
objective. That is not be subjective and bring in your
personal experience, so to speak, in a way that would be
inappropriate, either not following the facts as proven
or the law as provided by, by me. Can you seﬁ aside your
background and view this case as an impartial juror?

PROSPECTIVE JUROR SEEGMILLER: Yes, I guess
so.

THE COURT: &And Ms. Riggs, do you have
gquestions of Ms. Seegmiller in this regard?

MS. RIGGS: No guestions.
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THE COQURT: Mr. Van Ry?

MR. VAN RY: Yes, four Honor.

How long ago was that?

PROSPECTIVE JUROR SEEGMILLER: About two
years ago.

MR. VAN RY: Two?

PROSPECTIVE JUROR SEEGMILLER: Yes.

MR. VAN RY: Was that here in Washoe County?

PROSPECTIVE JUROR SEEGMILLER: Yes.

MR. VAN RY: Is it something that makes you
afraid of potential criminal defendants as you sit here
today?

PROSPECTIVE JUROR SEEGMILLER: Yes.

MR. VAN RY: 1Is that something you would held
against Mr. Volpicelli?

PROSPECTIVE JUROR SEEGMILLER: I'm not sure.
Maybe.

MR. VAN RY: Would you be able to wait until
you hear all of the evidence, bgth sides of the case
before you were to render a verdict in this matter?

PROSPECTIVE JUROR SEEGMILLER: I guess so0.
Yes.

MR. VAN RY: I have nothing further, Your

Honor.
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THE COQURT: Ms. Seegmiller, as I have stated,
the defense need not establish anything during. the course
of the trial. The burden is not on them at all and the
burden is upon the State to prove its case beyopd a
reasonable doubt. &and if you would find from the
testimony that facts have not been brought out to
establish an element of the offense charged by the State,
would you then find Mr. Volpicelli not guilty of that
charge?

PROSPECTIVE JUROR SEEGMILLER: Yes.

THE COQURT: And would you have any problem in
doing that?

PROSPECTIVE JUROR SEEGMILLER: No.

THE COURT: All right. Very good.

Then if there are no other hands raised, I'll
turn the guestioning over to Ms. Riggs.

MS. RIGGS: Thank you, Your Honor.

Ladies and Gentlemen, I'm going to begin with

some guestions for the entire panel. Now, I know
Mr. Byrne works for Costco. Is there anybody else -- and
also Ms. Albee formerly worked for Wal-Mart. Anyone else

have any experience working for a superstore, large
retail establishment?

PROSPECTIVE JUROR ANDERSON: Worked for a
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time at Sav-on.

MS. RIGGS: Okay, is there anything for those
people who have worked for superstores, anything about
that experience that makes you biased against anybody
associated with a big store, store managers, detectives,
et cetera? Anybody have a horrible experience as an
employee at a superstore? No?

Anybody have -- Has anybody had a business
that may have been impacted when a new sSuperstore moves
into your neighborhood? Nobody?

Does anybody believe that chains like
Wal-Mart, Target, Shopko, are so big that they can afford
to lose a few items here and there? Anybody have that
attitude or feeling somehow?

-Anybody mad about long Christmas shopping
lines? {(Laughter} Okay. Fair enough.

Now, I have a guestion generally for you
about your thoughts on the law of burglary. 2aAnd I'm --
Burglary is going to be explained to you, the jﬁdge will
give you the instructions at the end of this trial of the
law on burglary.

Anybody think that you have to break in or
someone needs to break in to commit a burglary? Anybody

just know that there has to be a breaking to commit
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burglary? Well, that's good, because that's not the law
in the State of Nevada.

Does anybody think that the person who is in
a2 house, a store, needs to take something or commit a
crime inside for there to be a burglary?

Yes. And you are Ms. Buck?

PROSPECTIVE JUROR BUCK: Yes.

Ms. RIGGS: and that's your belief --

PROSPECTIVE JUROR BUCK: Yeah.

MS. RIGGS: -- generally?

THE WITNESS: That's what a burglary is.

MS. RIGGS: Would you be surprised to learn
that that's not required for a burglary in the State of
Nevada.

PROSPECTIVE JURCR BUCK: Okay.

MS. RIGGS: Again, the judge will instruct
you on the law of burglary at the end of this case. And
burglary is neither requires any kind of crime to have

been committed before you go in or, as I said, for a

breaking. What is reguired is the intent in Nevada for a
larc -- for the person going into the establishment to
commit either larceny or a felony. You will get that

instruction at the end.

And having heard that, are you willing to

56  VB.7T2




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

follow the law as the judge instructs you at ;he end of
the case?

PROSPECTIVE JUROR BUCK: I'll try.

MS. RIGGS: Will your opinion regarding ydur
former opinion thinking that something actually has to
occur inside, a crime has to occur once the person is
inside the building, is that going to keep you or is that
going to be in the back of your head?

PROSPECTIVE JUROR BUCK: No.

MS. RIGGS: So you will be able to follow the

" law as you are instructed at the end of the case?

PROSPECTIVE JUROF BUCK: {Moves head up and
down. ) |

MS. RIGGS: Okay. Now, this case, as you
know, there are eight counts of burglary, a count of
conspiracy to commit other crimes, theft and larceny
included, and also a count of possessing or
counterfeiting UPC codes are what are involved in this
case. This is what we affectionately call a paper case.
There are going to be a lot of exhibits for you to look
at, a lot of testimony regarding receipts, papers, that
sort of thing. It's not going to be an exciting murder
trial full of, well, blood and guts and gore and that

kind of stuff. That's not what this case is about.
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Does anybody feel like they are going to have
a hard time sitting through twb, at least two days of
testimony regarding papers, receipts and that sort of
thing? Everybody think you can focus long enough? The
State is going to be showing you approximately 40
exhibits, mostly receipts, so I want to front load you on
that ahead of time. And no one's going to have any
difficulty with that? Okay.

Anybody watch any criminal shows, Law and
Order, Cops, CSI, any of those shows regularly? Lots of
people. They're good, huh? They're fun to watch.

PROSPECTIVE JUROR HARRIS: No options.

MS. RIGGS: Well, that's true. It's all

over. And everybody realizes those are dramas produced

for television, correct? Does everybody pretty much

realize that Bobby Goren is not going to come blasting
through the back door with last-minute exculpatory
evidence? (Laughter) No one's going to stand up and
make a weeping alibi confession, anything like that in
this case. This is real life and unfortunately real
trials aren't always as, or we don't present our cases
with as much flare as attorneys do in the dramas.

CSI in particular, does anybody watch that

show, Tuesday night, CBS? Few people? I ask about that
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show in particular because that show takes place in Las
Vegas and there, they often quote Nevada law in that
case. Now, for (¢SI fans, do you think you can follow the
law as Judge Elliott gives it to you at the end of the
case despite what you've heard in the latest (CSI which
was about a case in Elko? So that you'll, if you've
heard something different on (CSI, the law that Judge
Elliott gives you at the end qf this case is what goes in
this case? |

Also in CSI they always have the best,
handiest evidentiary gathering techniques. There's -- No
matter what kind of case it is, there's always
fingerprints, there's always DNA. You all understand
that that's not going to be involved in this case?
Anybody going to doubt the value of the State's evidence
because we are not going to have fingerprints, DNA, blood
spatter or any of those interesting kind of things? You
are all okay with that? Good.

Now, we have some people who have been

members of some criminal juries. Ms. Estep? I'm sorry,
there you are. Ms. Albee, you have been a civil juror.
Mr. Beard, you've been on both. And Ms. Anderson, as you

said, you've been on a criminal jury --

PROSPECTIVE JUROR ANDERSON: Yes.
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MS. RIGGS: -- correct? And Ms. Buck, you
have been on a federal grand jury?

Okay. For those of you on criminal juries,
please, can anybody who has been on a criminal jury who
did not reach a verdict please raise their hand? So
those of you who have been on criminal juries, your jury
deliberated to a verdict in all cases? Good.

Ms. Buck --

THE WITNESS: Yeah --

MS. RIGGS: -- you look a little confusedp

PROSPECTIVE JUROR BUCK: Federal doesn't --

MS. RIGGS: Correct, and you were on a grana-
jury, correct?

PROSPECTIVE JUROR BUCK: Right.

MS. RIGGS: So your job as a grand juror was
just to determine whether there was probable cause for a
case to go to trial, correct?

PROSPECTIVE JUROR BUCK: Right.

MS. RIGGS: And you understand that that's a
completely different burden than what we have in this
case, correct?

PROSPECTIVE JUROR BUCK: Uh-huh. Yes.

MS. RIGGS: The burden in this case is for

the State or myself to prove a case beyond a reasonable
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doubt. Does everybody understand that? You'll also be
given a specific instruction at .the end of the case by
Judge Elliott regarding that.

Now, those of you who have been civil jurors,

Ms. Estep, Ms. Albee, Mr. Beard, you understand that in

those civil trials the burden was a little bit different?
You had to find by a preponderance of the evidence
whether the plaintiff, or whether the defendant was or
was not liable. Do you understand the difference? The
preponderance of the evidence is just tipping the scales.
State's burden is a little bit, is gquite a bit more than
that in a criminal case.

Anybody have any gquestions about that? Again
you'll be instructed at the end of this trial regarding
the reasonable doubt standard.

Has anybody had any contact either as a
defendant, a victim, or in some other capacity with any
attorney at the district attérney's office?

PROSPECTIVE JUROQOR HAﬁRIS: Not that I know
that they are still there, but I have had some contact in
previous years.

MS. RIGGS: Okay. Having had that contact,
would that sway your opinion one way or the other against-

the Washoe County District Attorney's office.
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PROSPECTIVE JUROR HARRIS: No.

MS. RIGGS: So you feel like we're all
starting off on level ground here?

PROSPECTIVE JUROR HARRIS: Well, I recognize
the fact that there's a service to be done to the

community and in particular cases feelings flare and

attitudes and, you know, specifics. Those things are
gone and done with. I don't have any grudges or anything
like that.

MS. RIGGS: That's good.

Somebody else raised their hand?

Yes, and you are Mr. Jackson?

PROSPECTIVE JUROR JACKSON: Yes.

MS. RIGGS: Okay.

PROSPECTIQE JUROR JACKSON: I know Mr. Paul
Giese.

MS. RIGGS: Paul Giese?

PROSPECTIVE JUROR JACKSON: Yes.

MS. RIGGS: Now, you realize he no longer
works for the Washoe County DA's office, correct?

PROSPECTIVE JURCR JACKSON: Yes,

MS. RIGGS: I believe he still is a criminal
defense attorney, correct?

PROSPECTIVE JUROR JACKSON: Yes,
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MS. RIGGS: And your association with Paul
Giese, would that sway your opinion one way or the
other --

PROSPECTIVE JUROR JACKSON: No.

MS. RIGGS: -- égainst Washoe County DA's
office?

PROSPECTIVE JUROR JACKSON: No.

MS. RIGGS: The fact that he no longer works
there, does that have any effect on your opinion?

PROSPECTIVE JUROR JACKSON:‘ No.

MS. RIGGS: Yes.

PROSPECTIVE JUROR ALBEE: I have had some
contact about eight years ago, but it was --

MS. RIGGS: So it doesn't affect your o¢opinicon
one way or the other; we're all going to be starting on
level ground here? -

PROSPECTIVE JUROR ALBEE: Right.

MS. RIGGS: Okay. Thank you.

The State is going to be presenting some
testimony of a coconspirator in this case. It is a
person who was accused at the same time as the defendant
in this case of committing similar crimes who has since
been convicted.

Does anybody feel that someone who is
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convicted of a crime is inherently unbelievable? Nobody

is going to think that somebody who has been convicted is

just going to start out in the hole?

You are willing to

listen to the testimony of a coconspirator and give it

the weight that you believe it deserves? OQkay.

Ms. Seegmiller,

Couple more specific questions.

you had noted in your jury gquestionnaire

that you will have a childcare issue here.

PROSPECTIVE JUROR SEEGMILLER: Right.

MS. RIGGS:

Do you feel 11

ke your childcare

issue is covered for the next couple of days?

for you?

PROSPECTIVE JUROR SEEGMILLER: Yeah.

MS. RIGGS:
PROSPECTIVE
MS. RIGGS:

going on here?

to serve on

PROSPECTIVE
MS. RIGGS:
Ms. Harzke,
PROSPECTIVE
MS. RIGGS:
jury duty?

PROSPECTIVE

So it's not go

ing to be a problem

JUROR SEEGMILLER: No,

It won't distract you from what's

JURCR SEEGMILL

ER: No.

All right. Thank you.

am I saying that correctly?

JURCR HARZKE:

Is it true tha

JUROR HARZKE:

64

Yeah,

t you actually want

Yeah, I think it's
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an interesting experience. I've been called on before.
MS. RIGGS: 1It's just you want to fulfill

your patriotic duty; you don't have an agenda or

anything?

PROSPECTIVE JUROR HARZEKE: No.

MS. RIGGS: OQkay. Great. Good news.

Ms. White, you also indicated you may have a
possible childcare dilemma. Is that cleared up for the

next couple of days?

PROSPECTIVE JUROR WHITE: I'm fine this week,
ves.

MS. RIGGS: Mr. Beard, you had expressed in
your jury questionnaire a little reluctance regarding
jury duty. Are you okay with it now after you've had a
chance to hear everything?

PROSPECTIVE JUROR BEARD: Yeah, that was a
gquestion I, it was for elderly people that I, I think
filled out wrong.

MS. RIGGS: QOkay, so

PROSPECTIVE JURQOR BEARD: I just said I
didn't want to serve.

MS. RIGGS: But you are --

PROSPECTIVE JUROR BEARD: No, I'm fine.

MS. RIGGS: So a two-day, two-and-a-half-day

= V5.781




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

trial --

PROSPECTIVE JUROR EEARD: I think it was a
two-part question of whether I could or would. No, I'm
fine to serve.

MS. RIGGS: Good.

Okay. Just as a last matter, some of you
might have noticed that State's counsel is pregnant. And
does anybody have a problem with that, about women who
are pregnant doing this kind of work, the kind of work
that T do? I can take it if you do feel that way. I had
one defense attorney in another trial accuse me of having
raging hormones 'cuz he lost. Nobody has a problem with
that? oOkay. Thank you.

The State has no further questions. State
will pass for cause, Your Honor.

THE COURT: Mr. Van Ry, you may ask the jury
guestions.

MR. VAN RY: Thank you,

Good morning. Thank you for being here. I
have just a few brief general type questions that I'd
like to ask in these types of cases.

The first question I have already kind of
spilled the beans, but the guestion is, defense, we get

to go second. State gets to go first because they have
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the burden of proof. The guestion I have is, is there
anybody here that feels that they cannot wait until our
opportunity to show our side of the story, that they will
not wait for that opportunity before they make a decision
in this caée? Is everybody comfortable with that? That
you need to wait till the end before you make a decision?
Okay.

Does anybody here not like the idea that
Mr. Volpicelli does not necessarily have to testify on
his behalf? Nobody -- As a follow;up, is there anybody
here that will hold it against him if he does not
testify? Can you find him not guilty if he does not
testify?

PROSPECTIVE JUROR BUCK: Why would he not
testify? I mean, to me that doesn't seem right because
he can be innocent, he can be guilty, but you are an
attorney, you can say whatever you want because you know
the right words to say. I'm sorry, I said that really
rude.

MR. VAN RY: I may not say the right thing, I
may not.

PROSPECTIVE JUROR BUCK: That doesn't seem
right to me.

MR. VAN RY: So are you saying that if he
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does not testify you might be less willing to find him
not guilty?

PROSPECTIVE JUROR BUCK: Yeah.

MR. VAN RY: And the basis for that is simply
you like to hear his side of the story?

PROSPECTIVE JUROR BUCK: Yeah. I like to
hear people say in their own words what happened or what
was going on.

MR. VAN RY: Do you disagree with the State
of American law, and that includes Nevada, that the
defendant is innocent until he's proven guilty; do you
agree with that?

PROSPECTIVE JUROR BUCK: I agree with that.

MR. VAN RY: Would you agree that that caveat
includes that he does not have to testify because he does
not have the burden of proof? Do you agree with that?

PROSPECTIVE JUROR BUCK: Everybody's looking
at me. C'mon,.

MR. VAN RY: You kind of put yourself on the
hot seat.

PROSPECTIVE JUROR BUCK: Well, I did.

There's a lot that I don't know about the law and I just
think it's strange that somebody wouldn't, you know, if

I'm guilty of something I want somebody to ask me what I
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think about it. You know, that's all. I feel like I'm
wrong now.

MR. VAN RY: Do you feel that you can uphold
the law as the judge will instruct you that will tell you
that a defendant does not have to testify on his behalf?

PROSPECTIVE JUROR BUCK: I don't think that's
right. I'm sorry, I can't help my feeling on that.

MR. VAN RY: So just to take it to the
conclusion, then, you would, you would possibly hold that
against Mr. Volpicelli if he does not testify, therefore,
not follow that instruction given to you by the judge>?

PROSPECTIVE JUROR BUCK: I don't know. I'm
open ‘to listen to everything and form an opinion, but --
Okay, I'll just listen to‘everything and be quiet and do
my job.

MR. VAN RY: That's the ultimate gquestion.
Can you render a fair and impartial verdict in this
matter foliowing the underlying rulings of law that the
judge will instruct you? Can you do that?

PROSPECTIVE JURQOR BUCK: No, I can't. No.

MR. VAN RY: I think Ms. Buck should be
thanked for her service and released for cause, Your
Honor,

MS. RIGGS: Your Honor, may 1 approach? May
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we approach?

THE COURT: You may approach.

(A discussion was held at the bench off the

record.)

THE COURT: All right. I'm going to say a
few things and perhaps ask a few questions of you,

Ms. Buck.

The first comment that I'll make is that I
happen to be a member of the Rotary Club and we had Oscar
Goodman come up and be our lunchtime speaker about two
vyears age. Oscar is currently the Las Vegas mayor and
Oscar had a very illustrative career as a criminal
defense counsel, and among his clients were people
reputed to be members of the Mafia. And Oscar explained,
you know, what he did as defense counsel to a certain
extent and said that he was a firm believer in
constitutional law and that meant that his basic duty as
a defense counsel was to ensure that the State was put to
the test to prove its case beyond a reasonable doubt
through competent evidence that his client was, in fact,
guilty of the offenses charged. And Oscar said that he
very seldom had his client testify in those cases because
the burden is not up to the defense to prove anything,

it's to put the State to the test.
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And, in fact, there is a constitutional
guaran£ee that an individual charged with an offense has
a right to remain silent and cannot be required to
testify in a case. And I think that's what Mr. Van Ry is
pointing out. I mean, we all know the, you know, the
0. J. Simpson criminal case in which they did not have
Mr. Simpson testify. They followed Mr. Goodman's good
advice in not doing that.

There are certain pitfalls inherent in having
the actual defendant testify, and they are just numerous,
that a lot of good defense counsel simply don't have
their client testify as a strategic matter, because 1it's
not up to the defense to prove anything.

And given all those statements and
experiences, do you think in this case that the defendant
does not testify, exercises his constitutional right not
to testify, that you would feel that that in essence is
some admission of guilt on the part of the defendant?

PROSPECTIVE JURQR BUCK: I do.

THE COURT: Well, then, Ms. Buck, I am going
to excuse you for cause. Beﬁause we can't have somebody,
you know, hold it against somebody to exercise their
constitutionally protected right to remain silent. And

Ms. Buck, please report back to the Jury Commissioner's
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office and let them know that you are excused. Thank
you.

PROSPECTIVE JUROR BUCK: I'm sorry.

THE CLERK: Tony Major.

THE COURT: Mr. Major, you have been here
before, Really all the questioning as I went through the
questions with Ms. Anderson that were asked before you in
fact arrived. And those issues are hardship and ability
to be fair, follow the law, knowledge of the parties and
witnesses. And Mr. Major, is there any qﬁestion to which
you would have supplied an answer?

PROSPECTIVE JUROR MAJOR: I think he has the
right, I think he has the constitutional right not to
speak.

THE COURT: Okay. And you don't happen to
know the attorneys or Mr. Volpicelli?

PROSPECTIVE JUROR MAJOR: No, Your Honor.

THE COURT: All right. And do you have any
hardship that you would like to explain?

PROSPECTIVE JUROR MAJOR: No, Your Honor.

THE COURT: All right. Well, I'll turn the
questioning back to Mr. Van Ry, and because you are new
in the case, I will also afford Ms. Riggs an opportunity

to ask you questions after Mr. Van Ry has completed with
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the group.

MR. VAN RY: The Court will define reasonable
doubt for you. Does anybody here believe that the
standard that the State has to prove is too high? It
ought to be lower? Nobody?

So you all agree that that's an appropriate
level of burden of proof for the State?

Does anybody here believe that if you are
simply accused with a crime that you are therefore guilty
of a crime? Nobody believes that?

Does anyone here believe that if a witness is
called by the State, that they are more worthy of belief
than somecone who might be called by the defense? Nobody
thinks that?

Let me ask a follow-up to that. Does anybody
here believe that simply because a police officer
testifies, that his or her testimony is worthy of more
belief than a civilian who testifies?

Does anybody here have a negative opinion
about the jury system? I know there's been some
discussions about prior experiences with some of the
jurors here. Does anybody here have a negative opinion
or negative feeling, negative thoughts about the jury

system? Yeah.
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PROSPECTIVE JUROR PAYNE: On the
guestionnaire, I have somebody who wants to serve duty
too, and is there a possibility of getting their name put
on as an alternate?

MR. VAN RY: So you are just asking kind of a
gquestion why has that person not been selected before?

PROSPECTIVE JUROR PAYNE: Right. Or is there
a way if that person wants to get on the belt like it was
sent to me?

MR. VAN RY: Well, I don't know a specific
answer to that. I know it's done randomly by the Jury
Commissioner's office downstairs. But does that fact
impact your ability to see the evidence and to
participate in this case?

PROSPECTIVE JUROR PAYNE: I don't think so.

MR, VAN RY: Does it taint you in any way-?

PROSPECTIVE JURQCR PAYNE: No.

MR. VAN RY: You think the jury system is
screwed up or faulty or bad because of that?

PROSPECTIVE JURQOR PAYNE: No.

MR. VAN RY: And I'm sure the judge is more
than happy to follow'up on that if you need to follow up.

Ms. Riggs talked about some of the shows that

portray attorneys in Hollywocod light. I'm going to ask
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you kind of a reverse question. Does anybody here have
negative opinions about attorneys?

I heard some chuckling. Does anybody here
have an opinion that is so negative that it might impact
your ability to sit as a fair and impartial juror in this-
case? Because that's the important guestion. I don't
like a lot of attorneys either. Well, I like most of
them, some of them.

Okay, let me ask you a more specific
question. Is there anybody here who has a negative
opinion about criminal defense attorneys? Nobody?

As a follow-up to that, if I say or do
anything in this trial that offends you or upsets you or
makes you uncomfortable, is there anybody here who would
hold that against Mr. Volpicelli? Because I do represent
him,

Lastly, this case is very serious, meaning
there are some serious charges that have been alleged
against my client. Yet, this case will likely be
resolved in just a few dafsﬁ Does anybody here believe
that because we can do it in an efficient, hopefully an
efficient manner, that these charges would not be taken
as seriously as they ought to be taken? Nobody has any

feeling about that?
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I have no further questions,

would pass the jury for cause.

THE COURT:

All right. Ms,

Riggs,

Your Honor. I

you did

not have an opportunity to ask any questions of

Mr. Major,

MS. RIGGS:
Mr. Major, Your Honor,

THE COURT:

MS. RIGGS:
cause, Your Honor,

THE COURT:

23, then,

and would you like to ask him any gquestions?

State has no questions for

Thank you.

And would you pass him for cause?

Yes,

All right. Well,

I would also pass -him for

our group of

has been passed for cause which means that

those of you who are still seated in the gallery chairs

will be free to leave.

We won't need you on this

case,

but we certainly appreciate you coming up because we had

run out of our initial panel and that put us 1in a pretty

poor situation of actually going forward with the

trial.

So we certainly appreciate your work here to get.this

trial going.

are excused.

Perhaps I'll ask that you go back to

And with that we are very grateful

and you

the Jury

Commissioner's office one more time and let them know

that you are not needed on this case.

We will be taking another recess.

76
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taking this group of 23 and reducing it by 10 and we'll
actually have 13 jurors seated to hear the case. During
the course of this recess I will ask that you not discuss
anything about this case. BAnd, again, the admonishment
that I issued, Ms. Riggs, Mr. Van Ry and Mr. Volpicelli
will not be allowed to talk to you at all even to say
"hi." So don't consider that they are rude people, but
if you should happen upon them in the recess, we are just
trying to avoid any appearance of impropriety.

Now, when you come back into the courtroom,
please have a seat in the gallery chairs and we'll just
call up 13 of you to be seated for purposes of the trial.
And this typically takes about 20 minutes or so to do
this. So why don't you plan to come back here at roughly
25 after 11:00, which according to my watch would be a
20-minute break, and we'll see you at that time. Court
will stand in recess.

THE BAILIFF: All rise.

THE COURT: The record will reflect that I am
meeting in chambers with both counsel, and Mr. Volpicelli
is present as well, to go through the peremptory
challenges. aAnd each side will have four peremptory
challenges as to our pool of people for the position of

the 12-person jury, so it will take us up through Juror
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No. 20, Albee, in that pool. Once we have selécted the
l12-person jury, each side willlhave one additional
peremptory ghallenge to exercise for the position of
alternate juror, and the last tﬁree jurors, Harris,
-Anderson and Peterson, are in our pool for alternate
juror.

So at this time all four peremptory
challenges will just be exercised for this pool of 20
jurors. So you can exclude the last three from
consideration at this point. And the State or plaintiff
always has the first peremptory challenge. So Ms. Riggs,
you may proceed. '

MS. RIGGS: Thank you, Your Honor.

Your Honor, the State will thank and excuse
Neo. 11, Lance Payne.

MR. VAN RY: Defense would excuse Deanna
Seegmiller, No. 1.

MS. RIGGS: State would thank and excuse
Richard Hanéon, No. 12. |

THE COQURT: Okay. Hanson.

MR. VAN RY: Defense would excuse Jeffrey
Glavor, which is Juror No. B.

THE COURT: Okay.

MS. RIGGS: State will thank and excuse
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Michael Chambers, No. 18.

MR. VAN RY: Defense would excuse Robert
Beard, No. 14 -- or 15.

THE COURT: Fifteen. Yes, Beard. .

MR. VAN RY: Fifteen.

MS. RIGGS: State will thank and excuse No.
16, Joseph Byrne.

MR. VAN RY: Defense would excuse Mr. Patrick
Cunning.

MS. RIGGS: Your Honor, I have a question.-
Are we on our fourth peremptory or was that our third?

MR. VAN RY: That was the fourth.

THE COURT: That was the fourth. That was
your last peremptory challenge. Do you want to rethink
Mr. Byrne?

MS. RIGGS: Oh, no. I'm sorry, Your Honor.
We can go on. I was mixed up as to who went first.
Thank you.

THE COURT: Well, we have exercised all the
peremptory challenges for this pool to determine the
l12-person jury. And I will state my understanding of who
now are the 12 jurors,

We have Christiansen, Morgan, Jackson, Major,

Harzke, White, Kennard, Mc Neely, Estep, Dutra, King and
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Albee.

MR. VAN RY: That's correct on mine, Your
Honor.

MS5. RIGGS: Yes.

THE COURT: All right. And now we will focus
on our final three prospective jurors: Harrils, Anderson

and Peterson. And the State will have the first
pe;emptory challenge.

MS. RIGGS: Your Honor, State will thank and
excuse James Harris, No. 21.

- MR. VAN RY: Defense would excuse Ms. Judith
Anderson.

THE CLERK: I'm sorry?

MR. VAN RY: Judith Anderson.

THE COURT: That leaves Wallace Peterson as
the alternate juror.

Is there anything else we need to take up
before we go back out and -- Due to the time, you know,
we will be seating the jurors and we could just at that
point take a recess until one o'clock to do opening
statements and call a witness or, you know, we can try to
start opening statements 1f, you know, they will beldone
by noon.

MR. VAN RY: My opening statement is
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relatively short. I don't know what Ms. Riggs' will be.

MS. RIGGS: I estimate mine will probably be
ten minutes, Your Honor.

THE COURT: Do you think it's best if we just
go ahead and do the opening-statement --

MR. VAN RY: Yeah, I do.

THE COURT: -- and then take a lunch break?

MS. RIGGS: That's fine with the State, Yoﬁf
Honor. I do have some guestions about, we do ﬁave some
stipulations that we need to talk to you about. Would
you like to do that after lunch before we call our first
witness and before we bring the jury in?

THE COURT: Are these -- Well --

MR. VAN RY: Evidentiary stipulations.

MS. RIGGS: Evidentiary stipulations, Your
Honor.

MR. VAN RY: Right.

THE CQOURT: Honestly we can do it now. We

still have seven minutes before the jury is going to be

back.

MR. VAN RY: Let's do 1it.

MS. RIGGS: And Your Honor, I would have
to -- I apologize, I left my file.

MR. VAN RY: Well, why don't we do it at
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another time.

MS. RIGGS: Thank you.

THE COURT: We can do that, for instance,
after we let the jurors go to lunch.

MS. RIGGS: That will be fine with the State,
Your Honor.

THE COURT: Okay. We'll do it that way. And
we'll see how long it takes all the people to get back,
but assuming the opening statements will be short, I
assume we'll do that before lunch, not after.

All right. Thank you.

MR. VAN RY: Thank you, Your Honor;

THE DEFENDANT: Thank you, Your Honor.

(Recess taken from 11:19 a.m. to 11:26 a.m.)

(The following proceedings were had in open

court in the presence of the prospective jury

panel.)

THE BAILIFF: All rise. Court is again in
session.

THE COURT: You may be seated. We have met
and gone through the peremptory challenges and have
selected 13 of you to serve on this case. And I will ask
that the first person whose name is called again go into

the back row of the jury box .and have a seat at the
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next-to-last chair. You will all be seated at a chair
which Deputy Medina has placed a pen and writing pad for
your notes on that chair, so just sit at chairs with a
pad of paper on them in the back row. When the back row
is completed down to your end, please have a seat in the
front row.

And with that, Mr. Bartlet;, will you please
call out the names of our 13 jurors.

THE CLERK: Russell Christiansen.

Eric Morgan.

Gerald Jackson.

Tony Major.

Heather Harzke.

Joy White.

Caston Kennard.

Richard Mc Neely.

Diane Estep.

Christina Dutra.

Carlotta King.

Florence Albee.

Wallace Peterson.

THE COURT: Now, I would like to say a few
words of thanks to those of you who will not actually be.

needed to sit and determine this case. I want to express
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my appreciation on behalf of the Court, but also the
parties for your participation in the jury selection
process and your forthright answers to all the guestions
pfesented to you. I think I can honestly say on behalf
of everybody that each one of you would have been an
excellent juror to serve on this case, but the process is
sgch that we start with a larger pool and only call a few
names up and then from that pool we keep coming down to
ensure that everybody is fully satisfied with the
fairness of each juror. And we do appreciate your
service to this in this regard.

I'm going to excuse you, but I'm going to ask
you to report back to the Jury Commissioner's office. I
can't imagine that there's any other case that might be
out there in the wings wanting jurors, but please report
back there and let them know you will not be needed on
this case. Thank vyou.

Now, we do have one more bit of exercise that
I have to ask you to perform and that is you will need to
stand up and raise your right hand and take an ocath to
serve as a juror in this case. Will you please stand up.

(The jury panel was sworn in.)

THE COURT: You may be seated. Before we

move on to the opening statements presented by the
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lawyers, there are just a few words I want to say to you.

First of all, my role in this will be really
as an impartial referee. The case really belongs to the
lawyers at this point and they will be asking gquestions
and moving the case forward. And my role will be largely
to determine the breaks and act as a referee between the
parties as to issues of evidence.

Each attorney will be asking questions of the
witnesses, And if opposing counsel determines that a
question asked would call for inadmissible testimony or a
document would not be authorized to be admitted and
viewed by the attorney, that attorney will object, and
then I will make a determination as to whether or not the
question would call for inadmissible evidence. And I do
that not because I like one side or dislike the other
side or wish to in any way influence the outcome of the
case. Be;ieve me, I don't. I don't have any position as
between these parties. I just do these rulings based on
my understanding of the law and I hope you'll view it in
that regard.

If I sustain an objection, it means that I
have determined that the question would indeed call for
inadmissible evidence in the case, and that means that

the witness will be prohibited from any further answer.
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And if the witness has answered, I will ask you to
disregard the answer. I'll probably be striking the
response if it gets to that point where my ruling comes
after the witness has blurted out part of an answef, but
if T do sustain an objection, please do not also consider
the guestion itself, just move on to those guestions that
would call for admissible testimony. I'm sure there will
be plenty of admissible testimony to consider and don't
worry about those things that you are not to consider.

If I overrule an objection, it means that I
have determined the question actually does call for
admissible testimony. The witness will be allowed to
proceed to answer the question and you may consider it.

Now, Deputy Medina will be your conduit to
the Court in the course of the trial, and if you have
anything you would like, please convey that issue to
Deputy Medina and he will convey it to me or do what he
can to help vyou.

During the course of trial and as soon as we
break today, you will be going into the jury room. That
will be your office, so to speak, and you will be the
only ones in there during the course of trial. So you
can leave some reading material, for instance, if- you

want reading material. We do have some magazines, things
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like that in there.

You are certainly free to talk 5mongst
yourselves as jurors usually do during the break, chat
with one another. I am going to ask that when you are
excused, you go into the jury room, you can wait there
however long you want, but when you exit the building,
prlease go straight out and leave the premises. Don't
kind of loiter in the hallways, because. there may be
witnesses talking to one another or to investigators or
to attorneys in the hallway and we don't want yoﬁ
obtaining information out there. We want you to
determine the case solely from what you hear here in the
courtroom through sworn admissible testimony.

Thg lawyers in the case will endeavor to help
you to understand all the facets of the case, but there
is one thing that I have to ask you to bear in mind, and
that is, that what an attorney says is not proof of any
fact in the case unless they both stipulate to the
existence of a fact, in which case you would accept that
fact as being proven. But for the most part the
attorneys simply help you to understand the real factual
testimony in the case which is coming from sworn
witnesses and evidence admitted by the way of documents

in the case.
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So with that, bear in mind that aé you hear
the witnesses (sic] give an opening statement or ask
questions‘or give a closing argument, that what they say
is not evidence in a case.

And I did actually have a case just a month
ago where the jurors during deliberations asked questions
indicating that they thought a certain thing to be the
evidence and they wanted to read back that portion of the
evidence. And we had actually found out that there was
no testimony in that regard, it was only a statement made
by a lawyer during opening statement that one or more
jurors had remembered and thought that was part of the
factual proof in the case. 8o bear that in mind. It
does come up.

All right. At this point I'm going to ask
Mr. Bartlett to read the Information that was filed by
the State.

THE CLERK: 1In the Second Judicial District
Court of the State of Nevada, in and for the County of
Washoe, the State of Nevada, Plaintiff, versus Ferrill
Joseph Volpicelli, Defendant; Case Number CR03-1263,
Department No. 10, filed June llm, 2003, 4:45 p.m.,
Ronald A. Longton, Jr., by George Velardy, Deputy.

Indictment. The defendant, Ferrill Joseph Volpicelli, is
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accused by the Grand Jury of Washoe County, State of
Nevada, of the fellowing:

Count I, conspiracy to commit crimes against
property, violation of NRS 109.480, NRS 205.060, NRS
205.0832, NRS 205.090, NRS 205.110, NRS 205.220, NRS
205.240, NRS 205.380 and NRS 205.965, a gross
misdemeanor, committed as follows:

That the said defendant on or between the 21%°
day of June, A.D., 2001, and the 17™ day of October,
A.D., 2001, or thereabout, at the County of Washoe, State
of Nevada, did willfully, unlawfully and with the intent
to permanently deprive, cheat or defraud, conspired with
Brett Bowman with the intent then and there to commit
burglary, theft, forgery, uttering a forged instrument,
larceny, obtaining property by false pretenses and/or
unlawful possession, making forgery or counterfeiting of
inventory pricing labels through a scheme where property
and/or money was obtained from several stores in Washoe
County, to wit, Wal-Mart, Kmart, Shopko, Target, Lowe's,
Home Depot, Office Max, Office Depot, Bed Bath & Beyond,
Best Buy, CompUSA, Toys 'R Us and/or PETSmart .-by, 1.,
entering said stores for the purpose of obtaining

universal pricing label information to create false and

forged universal pricing labels; 2., by affixing false,
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forged or counterfeited universal pricing labels to
merchandise at said stores to purchase said merchandise
for less than the posted retail price; 3., by purchasing
said merchandise under the false pretense with a forged
or counterfeit pricing label as a true and valid
document; and/or, 4., by removing the false and forged
inventory pricing labels and subsequently returning some
of the fraudulently discounted merchandise for the
original valid retail price thereby making a profit;
- Count II, burglary, a violation of NRS

205.060, a felony, committed as follows:

That the said defendant on the 4% day of
September, A.D., 2001 or thereabout at the County of
Washoe, State of Nevada, did willfully and unlawfully
enter a certain Wal-Mart located at 2863 Northtowne Lane,
Reno, Washoe County, Nevada, with the intent then and
there po commit theft, forgery, uttering a forged
instrument, larceny and/or obtaining property by false
pretenses therein by entering to obtain UPC label and/or
other pricing information;

Count III, burglary, a violation of NRS
205,060 a felony, committed as follows:

That the said defendant on or between the 11

day of September, A.D., 2001 and the 2gth day of
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September, A.D., 2001, or thereabﬁut, at the County of
Washoe, State of Nevada, on one or more occasions did
willfully and unlawfully enter a certain Home Depot
located at 5125 Summit Ridge Court, and/or 28955
Northtowne Lane, Reno, Washoe County, Nevada, with the
intent then and there to commit theft, forgery, uttering
a forged instrument, larceny and/or obtaining property by
false pretenses therein by endeavoring to scout
miscellaneous UPC labels and/or other pricing information
and/or obtain a toilet and/or said defendant did aid and
abet Brett Bowman in the commission of said burglary by
providing him a fictitious UPC bar code label to affix to
said merchandise, by providing him with U.S. currency to
fraudulently purchase said merchandise, by driving him to
and/or from the scene, by acting as a lookout, by
counseling, encouraging, inducing or otherwise procuring
him to enter said store and fraudulently obtain said ;
merchandise with said fictitious UPC bar code label;

Count IV. Burglary, a violation of NRS
205.060, a felony, committed as follows:

That the said defendant on the 21°° day of
September, A.D., 2001, or thereabout, in the County of
Washoe, State of Nevada, did willfully and unlawfullyb

enter a certain Bed Bath & Beyond located at 4983 South
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Virginia Street, Reno, Washoe County, Nevada, with the
intent then and there to commit theft, forgery, uttering
a forged instrument, larceny, and/or obtain property by
false pretenses therein by entering with the intent to
fraudulently obtain one or more coffee pots and/or scout
pricing information related to said merchandise, and/or
did aid and abet Brett Bowman in the commission of said
burglary by providing him with a fictitious UPC bar code
label to affix to said merchandise, by providing him with
U.S. currency to fraudulently purchase said merchandise,
by driving him to and/or from the scene, by acting as a
lookout, by counseling, encouraging, inducing or
otherwise procuring him to enter said store and
fraudulently obtain said merchandise with said fictitious
UPC bér code label;

Count V. Burglary, a violation of NRS
205.060, a felony, committed as follows:

That the said defendant on the 287 day of
September, A.D., 2001, or thereabout, at the County of
Washoe, State of Nevada, did willfully and unlawfully
enter a certain Wal-Mart located at 4855 Kietzke Lane,
Reno, Washoe County, Nevada, with the intent then and
there to commit theft, forgery, uttering a forged

instrument, larceny and/or obtaining property by false
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pretenses therein by entering to obtain UPC label and/or
other pricing information to be used for an unlawful
purpose;

Count VI. Burglary, a violation of NRS
205.060, a felony, committed as follows:

That the said defendant on the 5 day of
October, A.D., 2001, or thereabout, in the County of
Washoe, State of Nevada, on one or more occasions did
willfully and unlawfully enter a certain Lowe's Home
Improvement store located at 5075 Kietzke Lane, Reno,
Washoe County, Nevada, with the intent then and there to
commit theft, forgery, uttering a forged instrument,
larceny and/or obtaining property by false pretenses
and/or unlawful possession, making, forging or
counterfeiting of inventory pricing labels therein, by
entering with the intent to fraudulently obtain one or
more wool rugs and/or scout pricing information related
to said rugs, and/or said defendant did aid and abet
Brett Bowman in the commission of said burglary by
provi?ing him a fictitious UPC bar code label to affix to
said merchandise, by providing him with U.S. currency to
fraudulently purchase said merchandise, by driving him to
and/or from the scene, by act;ng as a lookout, By

counseling, encouraging, inducing or otherwise procuring
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him to enter said store and fraudulenﬁly obtain said
merchandise with said fictitious UPC bar code label;

Count VII. Burglary, a violation of NRS
205.060, a felony, committed as follows:

That the said defendant on or between the 30"
day of August, A.D., 2001, and the 13™ day of October,
A.D., 2001, or thereabout, at the County of Washoe, State
of Nevada, on one or more occasions did willfully and
unlawfully enter a certain Wal-Mart located at 2863
Northtowne Lane and/or 155 Damonte Ranch Parkway, Reno,
Washoe County, Nevada, with the intent then and there to
commit theft, forgery, uttering-a forged instrument,
larceny and/or obtaining property by false pretenses
and/or unlawful possession, making, forgery, or
counterfeiting of inventory pricing labels therein by
entering with the intent to fraudulently obtain a
Panasonic home theater system, Emersdn TV-DVD combo,
KDSRAE-5 15-inch monitor, surgef sewing machine and/or a
Hewlett Packard printer and/or scout pricing information
related to said merchandise and/or said defendant did aid
and abet Brett Bowman in the commission of said burglary
or burglaries by providing him a fictitious UPC bar code
label to affix to said merchanaise, by providing him with

U.S. currency to fraudulently purchase said merchandise,
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by driving him to and/or from the scene, by acting as a
lookout, by counseling, encouraging, inducing or
otherwise procuring him to enter said store and
fraudulently obtain said merchandise with said fictitious
UPC bar code label;

Count VIII. Burglary, a viclation of NRS
205.060, a felony, committed as follows:

That the said defendant on or between the 30
day of August, A.D., 2001, and the 17°tP day of October,
A.D., 2001, or thereabout, at the County of Washoe, State
of Nevada, on one or more occasions did willfully and
unlawfully enter a certain Shopko located at 5150 Mae
Anne Avenue and/or 6139 South Virginia Street, Reno,
Washoe County, Nevada, with the intent then and there to
commit theft, forgery, uttering a forged instrument,
larceny and/or obtaining property by false pretenses
and/or unlawful possession, making, forgery, or
counterfeiting of inventory pricing labels therein by
entering with the intent to fraudulently obtain a
Sonicare electric toothbrush and/or one or more Willow
Bay éomforters:

Count IX. Burglary, a violation of NRS
205.060, a felony, committed as follows:

That the said defendant on the 17 day of
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October, A.D., 2001, or thereabout, at the County of
Washoe, State of Nevada, did willfully and unlawfully
enter a certain Wal-Mart located at 155 Damonte Ranch
Parkway, Reno, Washoe County, Nevada, with the intent
then and there to commit theft, forgery, uttering a
forged inétrument, larceny, and/or obtaining property by
false pretenses and/or unlawful possession, making,
forgery or counterfeiting of inventory pricing labels
therein by entering with the intent to fraudulently
obtain a Mongoose bicyc¢le and/or scout pricing
information related to said bicycle, and/or said
defendant did aid and abet Brett Bowman in the commission
of said burglary by affixing‘a fictitious UPC bar code
label to said merchandise, by providing Bowman with U.S.
currency to fraudulently purchase said merchandise, by
driving him to and/or from the scene, by acting as a
lookout, by counseling, encouraging, inducing or
otherwise procuring him to enter éaid store and
fraudulently obtain said merchandise with said fictitious
UPC bar code label;

Count X. Unlawful possession, making,
forgery or counterfeiting of inventory pricing labels, a
vioclation of NRS 205.965, Subsection 2 and 3, a felony,

committed as follows:

96 \V5.812




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

That the said defendant on the 17 day of
Qctober, A.D., 2001, or thereabout, at the County of
Washoe, State of Nevada, did willfully, unlawfully and
with the intent to cheat or defraud a retailer, possess,
make, forge or counterfeit 15 or more inventory pricing
labels, commonly known as UPC bar code labels, in a motor
vehicle located at 9400 block of South Virginia Street,
Reno, Washoe County, Nevada.

Dated this 11™ day of June, 2003, Richard A.
Gammick, District Attorney, by Cheryl Heir-Johnson,
Deputy District Attorney, to which indictment the
defendant entered a plea of not guilty as.charged.

THE COURT: Those charges will ‘again be read
to the jury by me during the course of reading you the
jury instructions. And Mr. Bartlett did such an
outstanding job with such a lengthy, the wordiness of the
charges, I wish you could do that again because I don't
think I could do it that well.

Anyway, I am wondering, since it's now less
than 15 minutes to 12:00, if you'd like just to let the
jury go and come back at 1 o'clock. We had expected that
we would get the opening statements done before our
break, but this would allow the jurors to get kind of a

jump on the lunch rush, I'm thinking.
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Does counsel have any objection to just
letting the jury go and coming back at 1:007?

MS. RIGGS: State will have no objection,
Your Honor.

MR. VAN RY: ©No objection.

THE COURT: All right. I think that's best
to do. That way you can take care of some of your
affairs again avoiding the lunch rush.

I'm going to give you some special
instructions and these are instructions that I will be
giving to you at every recess during the course of the
trial. And that is that you are not to discuss this case
among yourselves or with anyone else. You are not to
read, watch or listen to any media account of this
proceeding and you are not to form or express any opinion
on any matter connected with this trial until the matter
is submitted to you for your deliberations. There are
some other instructions that I will give to you as well,
and that is that you are not to do any, any independent
research into the law that applies to this case or
research as to the scene of any event or, you know, other
research that you might do to prove or disprove any fact
in the case. All the information you need to determine

the case will be provided here in open court and we want
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you to use that information, not information that you
might investigate and discover outside of this courtroom.

And with that, court will stand in‘recess,
then, until 1 o'clock this afternocon. Court will stand
in recess.

THE BAILIFF: All rise.

{(Midday recess taken at 11:51 a.m.)

-000-
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RENO, NEVADA, WEDNESDAY, NOVEMBER 11, 2003, 1:16 P.M.

in session.

-o000-

THE BAILIFF: All rise. This Court is again

THE COURT: You may be seated.

The record will reflect that we are meeting

outside the presence of the jury and we would like to

take up any issues of stipulations that our parties may

enter at this time. &aAnd Ms. Riggs.

stipulated
or State's

stipulated

MS. RIGGS: Your Honor, the parties have
to the admissibility of most of the exhibits,
exhibits in this case. Parties have

to the admissibility of State's 1 through 10

and 12 through 43. As I understand, defense's only

objection will be to State's Exhibit 11 entitled

Transpositions.

THE COURT: And i1s that correct?
MR. VAN RY: That's correct, Your Honor.
THE COURT: All right. Thanks Mr. Van Ry.

MS. RIGGS: And Your Honor, I do have omne

more matter. If I may have leave to approach witnesses

with the exhibits rather than asking each -time I go up,

since we do have 43 exhibits,

100 \V5.816
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a bit of time,

THE COURT: Does the defense have any
objection to that?

MR. VAN RY: No objection, Your Honor.

THE COURT: Aall right. Ms. Riggs, I will
give you the court leave, then, to approach witnesses
with exhibits.

MS. RIGGS: Thank you, Your Honor.

The COURT: I guess we can bring the jurors
in.

Well, all those exhibits that Ms. Riggs has
stated are stipulated exhibits, that is, all the exhibits

we have up through 43 with the exception of No. 11 are

admitted.
MS. RIGGS: Thank you, Your Honor.
MR. VAN RY: Thank you, Your Honor.
THE BAILIFF: All rise for the jury.
Your Honor, I believe we have one in the
restroom.

THE COURT: You may be seated.

I don't want to say anything of consequence
outside the presence of Ms. White, but we are lucky that
at least the weather is good today. I went out strolling

and I saw some of you walking along the river today.
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That's pretty nice. Let's hope it stays that way for the
rest of the week.

And now that we're all presenf, I'm going to
ask Ms. Riggs if she would like to .present the opening
stateﬁent on behalf of the State.

MS. RIGGS: Thank you, Your Honor.

Ladies and gentiemen, as you heard from the
reading of the indictment in thislcase, this is a very
serious case. The defendant i1s charged with eight counts
of burglary, one count of conspiracy, conspiracy to
commit several crimes including theft and larceny, and
one count of possession for counterfeiting of inventory
pricing control labels or commonly known as UPC codes.

At the end of the State's case, State will
have proven all of these charges to you beyond a
reasonable doubt and at that point I will ask you to find
this man, Ferrill Joseph Volpicelli, guilty of all ten
counts.

The State will show you that between June and
October of 2001, this defendant conceived cof a scheme to
defraud local retail stores in Washoe County out of
thousands of dollars. Now, he did this knowing two
pieces of information that the'general public may or may

not know.
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First piece of information. This defendant
knows about UPC bar codes. UPC bar codes are the
square stripy bar codes on anything, or just about
everything you can purchase. For instance, I'm showing,
for the record I'm showing you the bottom of a tissue box
from off of counsel table. That sgquare with the stripes,
that's the UPC bar code.

And you'll notice it has a series of numbers
under it. Retailers use these bar. codes forleVerything
from shipping to tracking to inventory control to pricing
information. Just about every aspect of a piece of
merchandise from the time it is manufactured to the time
it leaves the store in your hand is tracked by UPC bar
code. Retailers depend upon the information generated
from these UPC bar codes and this defendant knows it.

Second thing this defendant knows 1is that
cashiers at checkout registers at almost every superstore
are extremely busy. A cashier at your basic superstore
does not have time to scan an item, make sure that the
item on the receipt matches the item that they just
scanned. They just don't have time for it. Their job is
to get that line moving as guickly as possible and get
the people out as quickly as possible.

Defendant knows this as well and he exploited
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those two facts. Knowing those two facts he developed a
scheme, and this is how it worked.

The defendant would enter a retail stcre,
picked out something that he liked. For instance, the
State will show you that one .0f these things was a DVD
and a very expensive home theater system and the kind yoﬁ
hook up a TV to make it go into Sensurround so you can
listen to your favorite movies in very high-quality
sound. He would pick out an item such as that. Then he
would leave that item and go and find a lower end item in
the same category, for instance, the State will show you
in this case he found a CD player, one of those little CD
rlayers .that you put in, it holds up to three CDs. Very
much less expensive than the large ticket item.

The defendant would then collect the bar code
information from that lower end product, either by
looking right on the shelves, some stores list those
right on the shelf right in front of the product, or by
examining the item itself and recording that bar code
number, because it's the number that's important here.

He 'doesn't have to copy the stripes or the bars, it's the
number is what is the tool or his tcools in this case.

So, for example, the DVD system costs around

$500, the CD player costs around 70. Then the defendant
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would turn, would return to his vehicle where he had a
bar code maker. Now, it's not a specialized piece of
egquipment. It's.a simple item that can be boﬁght at any
store, a label maker that made .UPC bar code numbers.

And by the way, when I told you that he
recorded some of these bar codes, he would use them again
and again. Anyway, he'd go back to his vehicle, make the
bar code. Then he would take that sticker, the new
sticker, and either himself or his accomplice would go
back into the store, stick that bar code that came from
the lower end item onto the higher end item. Then he
would take, or his accomplice would take the large end
item out to the register, hand it to the checker who
would just scan it in the normal place that they are used
to scanning it, because he would place that bar code
right over the normal bar code, scan, it would show up on
the register tape CD player. But does the checker have
time to check that? No.‘ Checker doesn't notice.

Then either the defendant or his accomplice
would hand $60 or another form, aﬁother amount of cash;
$100 to the clerk, gets his change back and walks out
with a $500 DVD system for 60 bucks, 70 bucks.

Then the defendant would either take this to

a storage unit, this item to a storage unit and store it

105 \V/5.821




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

for some future purpose or he would take off the UBC
code, the new UPC code from the lower end item, bring it
back to the store where he got it from and say., hey, I
need to return this. Here you goqsir, here's your $500.
There you go. He pays $70, that's $430 profit.

In this way the defendant was able to
accumulate thousands of dollars of merchandise attained
at a fraction of its actual price from local merchants
all over Washoe County.

At the end of the State's case you will see
overwhelming evidence of the defendant's guilt on all the
counts charged in the criminal indictment. I mentioned
to you that he was also charged with conspiracy, working
with another in pursuit of a criminal scheme, which is
what he did, and we will show you that. Also we are
going to be showing you that he had in his possession at
least 15 of these UPC bar codes at the time of his
arrest, which is what is charged in Count X.

S50 at that time, ladies and gentlemen, I'm
going to be asking you to find him guilty. Now, due to.
some scheduling issues, the State is going to be
presenting some of these witnesses slightly out of order,
but we believe you will have no, no confusion as to, as

far as what is going on here and we believe you will find
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him guilty of all counts. Thank you.

THE COURT: Mr. Van Ry, you can either make
an opening statement at this time or reserve it for
later. Would you like to make it at this time?

MR. VAN RY: I would, Your Honcr. Thank you.
May I approach?

THE COURT: You may proceed.

MR. VAN RY: Good afternoon. Thank you for
bearing with us this morning.

This case is about reasonable doubt. We're
here because there exists reasonable doubt. We're here
because from our viewpoint the evidence will show that
there's reasonable doubt. And I will talk about that in
a minute, but first let me thank you for your service.

Service on a jury is a sacrifice, it's a
hardship, it's trouble, it's time-consuming. It takes
you away from your family, friends, job, occupation,
hobbies, et cetera. We recognize that imposition. But
you are fulfilling an important purpose. There's a
dispute between the State and my client and you are here
to help resolve that dispute. So we thank you for that
and want you to recognize it's important. Your duty here
is important.

There are numerous counts against
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Mr. Volpicelli, as has been stated and has been read to
vou, and there are going to be many items of evidence
documentary. There's also going to be many witnesses.
But the reasonable doubt in this case does not
necessarily arise from the documents that you are going
to see. And it doesn't necessarily arise from all of the
State's witnesses. It will arise from one witness,
namely Brett Bowman. You heard him referred to in voir
dire as a coconspirator. That's what the State believes
he is. We believe the evidence will not show that he's a
coconspirator, that he acted solely in his best interest.
And there are a lot of, a lot of things that we will go
into to demonstrate that he is not c¢redible and that he
has much to gain by pinning this elaborate scheme upon
Mr. Volpicelli. But I want you to pay very careful
attention when he testifies, because that's where
reasonable doubt exists in this case.

fhere really will be no other witness, the

evidence will not show that Mr. Volpicelli was engaged in

c¢riminal activity. Walking into a store, writing down
“pricing information is not a crime. Possessing the label
maker, it's sold over the counter. 1It's not a crime. So

there will be a lot of evidence to demonsﬁrate that

Mr. Volpicelli's actions were not criminal. Were not
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criminal. | '

And as a result I will ask you, at the end of
the evidence I will ask you to find him not guilty under
all the counts, under all the counts charged. Thank you.

THE COURT: Ms. Riggs. you may call your
first witness.

MS. RIGGS: Thank you, Your Honor. The State
will call Dave Della.

MR. VAN RY: Your Honor, defense would invoke
the rule of exclusion.

THE COURT: All right. You have the right to
do that, and that means that all witnesses in the case,
other than a party to the case, would have to be excluded
during the course of testimony.

And, sir, if you'll please step right up into

this area, Mr. Bartlett will administer the ocath.

DAVID DELLA,
having been first duly sworn by the court clerk,

was examined and testified as follows:

THE COQURT: Please have a seat in the witness
chair.

THE WITNESS: Thank you.
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~.~ DIRECT EXAMINATION ~."
BY MS. RIGGS:
Q Would you please state your name and spell it

for the record?

A David Della, D-e-1-1-a.

Q And what agency employs you, please?

A The City of Reno Police Department.

Q What's your rank at RPD?

A Detective sergeant.

Q  And Detective, do you prefer to be called

Detective or Sergeant or both?

A Whichever vou prefer.

Q How about Detective Della?

A That's fine.

Q Detective Della, what is your current
assignment?

-\ I am assigned to the detective division, I'm

H
in a unit that gathers intelligence and conducts

surveillances on persons suspected of criminal activity.

0 So you supervise a group of detectives?
A Yes, I do.
Q And can you tell me, what kind of activities

do the detectives in your unit typically perform during

the investigation?
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A The initial part that we do would be the
intelligence gathering and that can be from both public
and private sources. Get as mucH intelligence as we can
on individuals and then we conduct surveillances as
needed on that individual up to and incluaing arrest, if
appropriate.

Q And can you telllme what the detectives in

your unit are typically wearing when they are on duty?

A It oftentimes depends on the assignment, but
we're never in uniform. It's always in one form of
civilian attire or another. Could be anywhere from jeans

tc a suit.

Q Depending on where they are and what they are
doing?

A Exactly.

Q | Detective, in 2001 did you and the detectives

in your unit become involved in investigating the

activities of a person named Ferrill Joseph Volpicelli?

A Yes, we did.
Q Do you recall when that investigation began?
A I assigned that file to Detective Thomas on

September 4m, 2001.
Q And did you have any personal participation

in the investigation?
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A Subsequent to the assignment of the file,
ves, I did.

Q Did you and the detectives inlyour unit
observe the defendant over a period of time?

A Yes, we did.

Q Do you recall apéroximately what that period
cof time was?

A It would have started shortly after September
4™. I believe it was probably like three or four days
prior that we actually started the surveillance portion
where the'entire unit would be assisting and that would
habe gone up through and including October 17" of the
same year.

Q And at some point in time in that ﬁeriod did

you become familiar with what Ferrill Volpicelli looks

like?

A Yes, I did.

Q Would you recognize him if you saw him again?
A Yes, I would.

Q Do you see him in the courtroom today?

A Yes.

Q Would you please point him out and describe

what he's wearing-?

A Sure. Certainly., He's seated at the defense
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table next to Mr. Van Ry in a white, long-sleeved,
collared shirt and a tie.

MS. RIGGS: Your Honor, may the record
reflect that the witness has correctly identified the
defendant in this case?

THE COURT: Yes, the record will reflect the
witness has identified Mr. Volpicelli.

MS. RIGGS: Thank you, Your Honor.

BY M5. RIGGS:

Q Detective, do you recall participating in
surveilling the defendant on September 26, 20017

A Yes, I do.

Q And do you recall what general area or what

city or cities that surveillance was occurring?

A Reno-Sparks, primarily in Sparks in the
morning.

Q and, sir, is that in Washoe County?

A Yes, it is.

Q Do you recall approximately what time of day

you began watching him?

A I believe it was between 8:00 and 9:00 in the
morning.

Q And did you follow him somewhere? Did he go

somewhere that morning?
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A Yes, he did.
Q Where did he go-?
A To a business called Ausgssie Self-Storage on

East Victorian Avenue in Sparks.

Q And can you tell me how he was traveling that
day? By foot, vehicle, how?

A He was driving a gold color, light color

Mazda MPV van.

Q Now, you said vou followed him to Aussie
Self-Storage. That's a business establishment, correct?

A Yes, it is.

Q And is the name of that business

establishment self-explanatory for the‘kipd of business
it conducts? In other words, is it a storage facility?

-\ It is, those mini storage rentals.

Q Did you follow the defendant all the way into
the storage facility?

A Not into the business itself. Traditiocnally
what we would do is not follow the vehicle in, but drive
by and just continue to watch where the vehicle went
into, and there's also trailing units that would also see
where it went. So we saw it go in, but I did not follow
it in.

Q But were you able to maintain eye contact

114 V/5.830




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

with him from some other vantage point?

A | I went to the restaurant next door after I
saw his vehicle pull into the self-storage unit. Could"
not see actually where he was at that time, so I drove
back onto the street across the front of the business
which 1s open with one of those, just like wrought iron

gates and I could see through that as to where he was.

0 Apd you saw his van?

A I did.

Q You saw him?

A I did.

Q Can you describe where the defendant went

once he was inside the storage unit complex?

A Oyer to the east side of this actual storage
complex where several of the garages are located. He had
parked his van there and there was one open garage door
when I drove back by in front.

Q- From your wvantage point -- And by the way,
Detective, can you tell me approximately how many feet
Yyou were away from him?

A When I drove by the frontiof the business I
would estimate thét to probably be, probably 60 yards.

Q Did you have an uncbhstructed view of what he

was doing?
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A Yes, I did.

Q Could you see what he was doing in front of
the sﬁorage unit?

A He was actually going in and out of the
storage unit with boxes in his hand like he was putting
stuff in the unit.

Q At some point, Detective, did you determine

exactly which storage unit it was --

A Yes.

Q -- that he was moving in and out of?

A Yes.

Q - Do you recall which number it was?

A It was B, as in boy, 114.

Q Now, Detective, I'm showing you State's

Exhibit 1. Do you recognize what's depicted in that

photograph?
A Yes, I do.
Q What is that?
A This is the east side of the mini storage

unit that I was mentioning a moment ago where the garages
were that his vehicle was parked in front of.

Q And can you take my pen, please, and mark
with an X the unit that he was parked in front of?

A As I recall it was the fifth one in from the
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left and that's where I have placed the X.

Q Thank you. May I have the exhibit, please?
A Certainly.
Q Thank vyou.

Detective, I am now showing you what's been
marked as State's Exhibit 2. Can you tell me what that
exhibit is, please?

A This is a photograph that depicts the numbers
on front of the actual storage unit, B, as in boy, 114.

Q And 1s that, is that the unit that you saw
him in front of, Detective?

A Yes.

Q ‘ Thank you.

MS5. RIGGS: Your Honor; may I show State's
Exhibits 1 and 2 to the jury?

THE COURT: Yes, you may publish them to the
jury. |

MS. RIGGS: Thank you.

BY MS :RIGGS: |

Q Now, Detective, did you also participate in

surveilling the defendant on October 17, 20017

A Yes, I did.
Q In what general area were you watching him?
A Again, Reno-Sparks located within Washoce
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County.

Q Was the defendant ;raveling by vehicle that
day?

A Yes, he was.

Q Was he driving the same van that you had

observed him in earlier?

A Yes, he was.

Q Detective, do you recall whether he had
anyone else with him that day? |

A I do recall. 1Initially he did not, however,
I observed him on Third Street pick up another

individual, so there were then two in the, in the van.

Q Was that person identified later that day?

A Yes, he was.

Q And who was that person?

A Brett Bowman.

Q Detective, where did the defendant ana Bowman

go from this Third Street location Qhere you observed him
pick him up-?

: To the Wal-Mart on South Damonte Pafkway in
south Reno.

Q Now, once they got there, did you observe

either the defendant or Bowman go into the Wal-Mart?

A Yes, I did.
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Q Which one, or both?
A I did not observe the Defendant Volpicelli go
into the Wal-Mart. I did not have eyes on at that time.

Someone else in my unit would have. Shortly after that I

did observe Mr. Bowman go inside.

Q Detective, did you follow Bowman?

A I did.

Q Where did he go once he was inside the store?

A Directly to the bicycle rack inside of
Wal-Mart.

Q Now, were you able to keep your eyes on him

while he was in the bicycle section?

A . Yes, I was.
Q Describe to me what your vantage point was.
A When I went in the west doors to the store,

which as you are facing Wal-Mart would be to the left,
when I went in those doors, the bicycle racks are just
inside those doors to the left. Again, you almost come
across them right away. So as soon as I came through the
door I could see where he was.

Q And what did you do at that point? Were you
standing there watching him? Were you doing something
else?

A I went to an aisle right across from where he
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was, almost like I was shopping, agd just peered over the
top and watched what he was going.

Q What did he -- And what was he doing there as
you observed him.

A He was having one of the store clerks remove
a bicycle off the rack.

Q Now, were you close enough to observe what
kind of bicycle it was?

A Yes.

Q And do you remember it well enough té
describe it?

A I do. I could see it was a mountain bike
when they were taking it off the rack. When he wheeled
it toward the front of the store I could see it was a
Mongoose mountain bicycle.

Q So with the assistance of someone else he was

able to get that bicycle down?

A Yes.

Q What did he do with it once he had it down?

A Took it to the first register that he would
have come to inside the store. Again, if you went inside

those same west doors to Wal-Mart, it would be the
register right in front of you, the first one.

Q Once he got to the cashier or the register,
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what did he do-?

A He handed the tag to the cashier and paid for
the bicycle and then exited the store with the bicycle.

Q What did you do at that point?

a While he was at the cash register, I went
over to where the bicycle rack is and took a lock at the,
they have tags in there, when you buy a bicycle normally
in those stores you pull out a little tag and téke that
to the front and usually they send you around béck or
something to get the box. But I looked at the tag on it
to see how much the bicycle was. After he exited the
store, I went to the cashier, he being Mr. Bowman. He
exited the store, I went to the cashier to see how much
was paid for the bicycle.

Q And you brought the cashier one‘of those tags

that you were talking about or one of the price tags?

A Yes, I did.

Q Okay. Detective, I'm showing you State's
Exhibit 3. Can you describe what that is, pleaée?

A This is the tag that is located at the

bicycle rack that's for a 26 Mongoose XR 350, which is

‘the model number of the Mongoose bicycle, for 249.66.

Q And that was the sale price of the bicycle at

the time that you saw it, correct?
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A Yes, it was.
MS. RIGGS: Your Honor, may I show this
exhibit to the jury?
THE COURT: Ask which number is that?
MS. RIGGS: This would be State's Exhibit 3.
THE COURT: Yes, you may publish Exhibit 3 to
the jury.
MS. RIGGS: Thank you, Your Honor.
BY MS. RIGGS:
Q Now, when you went up to the cashier, what
specifically did you ask the cashier?-
A I asked the cashier how much that person had
just paid for the bicycle.
Q ‘ Now, during the time that you were watching
that register, did anybody else approach the register
between the time that Bowman left and the time that you

got there?

A No.

Q Was the clexrk able to assist you --

A Yes, she was,.

Q -- 1in getting that price?

A ' Yes, she was.

Q Did you watch her produce a document?

A She printed a receipt right out of the cash
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register and handed that to me.

Q And was it any particular type of feceipt?
Was it a special kind of receipt?

A I'm not sure. It was a Wal-Mart receipt for

the purchase that had just been made.

0 Detective, I'm showing you what's Eeen marked
as State's Exhibit 4. Do you ;ecbgnize this item?

A Yes, I do.

Q @ And what is that item that I just showed you?

A .This is the receipt that I just mentioned
that the cashier printed up. It's the previous

transaction printout for what he had paid for the

bicycle.

Q What time is printed on that, sir?

A 17:08:41.

Q So approximately ten after 5:00 or nine after
5 p.m.f

A Correct.

Q On what date?

A October 17, +01.

0 What price is indicated on the receipt that

the previous purchaser had bought that item for?
A $74.96.

Q What happened, sir, after the, after Bowman
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left the Wal-Mart?

A I radiced the information about what had been
paid for the bicycle to the units outside and
subsequently a traffic stop and arrest was effected.

MS. RIGGS: Your Honor, may I show State's
Exhibit 4 to the jury, please?
THE CQOURT: Yes, you may do So.
BY MS. RIGGS:
Q Now, again, Detective, you got a good look at

the bicycle that Bowman took off the rack that day,

correct?
A Yes.
Q I'm showing you State's Exhibit 5. Do you

recognize that item, sir?

A Yes, I do.
Q What is that item?
A It is a photograph depicting the Mongoose

mountain bicycle that was taken at the place of the
traffic stop.
Q Thank vou.
MS. RIGGS: May I show State's Exhibit 5 to
the jury, Your Honor?
THE COURT: Yes, you may.

f1777
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BY MS. RIGGS:

Q Now, you said a traffic stop was effected
upon the gold van, correct?

A Yes.

Q At that time were both the defendant and

Mr. Bowman in the wvan-?

A Yes.

Q Do you recall where that vehicle was stopped?

A It was a used car sales lot probably about a
mile or so north of the Wal-Mart. The exact address I
don't -~

0 Were they arrested?

A Yes.

Q And was a search conducted of the Mazda MFPV?

A It was inventoried, yes.

0 And can you describe to the jury whét an
inventory search is, please?

A Actually it would be two different things.
One is an inventory where anytime -- We have a policy in
the Reno Police Department, anytime we are towing a
vehicle, to protect both the city and the person who owns
or is driving the vehicle, we conduct an inventbry of
everything located within that wvehicle. Just so, one of

two things, somebody says something was in there that
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wasn't, or vice versa, if they say something wasn't in
there and it was and they didn't get it back, then the
City needs to take a loock at that also. So every vehicle
we conduct an impound and is being towed we do an
inventory on.

Q And that's the reason why the vehicle was
inventoried, correct?

A Yes.

Q Was the bicycle I showed you in State's

Exhibit 5 recovered during that time, sir?

A It was.
Q It was in the wvan?
A Yes, it was.

MS. RIGGS: State has nothing further for
this witness. Thank you.

THE COQURT: Mr. Van Ry, do you have‘questions

for the witness?

MR. VAN RY: I do. If I may approach.

THE COURT: All right. |

MR. VAN RY: If I may move the lectern over
so counsel can see the witness? |

THE COURT: Yes, you may.
Iy

r17r7
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~." CROSS-EXAMINATION ~.%

BY MR. VAN RY:

Q Good afternoon, Mr, Della.
A Good afternoon.
Q I think it only fair the jury know that you

and I know each other.

A Yes, we do.

Q And how do we know each other?

A A few years ago we went to high school
together.

Q _And played footbhall together?

A : Yes, we did.

Q And you understand that I have a duty to my

client to cross-examine you to the best of my ability; is
that correct?

A Oh, ves.

Q Sounds like there were two distinct personal

events that involved you and my client, that of September

th

26™ and on October 17™; is that correct?
A There were actually more than that, sir.
Q There were more, but you actually testified

to those two today?
A That is correct.

Q Okay. Let's talk about the September 26
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testimony that you gave earlier. When yvou were situated
so you could see what Mr. Volpicelli was doing, you
testified that he was moving boxes in and out of the

unit; is that correct?

A No, I believe I testified he was moving them
in. I don't recall seeing him taking anything out.
0 Okay. But vou recall him putting something

into the unit?

A Yes.

Q Could you specifically say what that.was?

A No. |

Q Was 1t boxes?

A Yes.

Q Big boxes, little boxes, mixture of both?

A I don't recall. I didn't see him long enough

to see multiple trips inside. Like I said, I drove by
the front, it wasn't like I was sitting somewhere in that
whole time to see everything that he did.

Q Ch, okay, so you really saw a snapshot as you
drove by?

A Right.

Q Would you drive around and come back every
minute or so or was it just one time vou drove by?

A For me specifically it was just the one time.
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Well, two. One when he pulled in I ‘drove past,'énd,
gecondly, when I drove back westbound, then I sgw where
the van was parked.
0 - And that's when you saw him taking sémething
from the van into the storage unit?
A Yes.
Q It's not a crime to put something in a
storage unit, is it?
MS. RIGGS: Objection, it calls for a legal
conclusion.
THE COURT: The objection is overruled.
THE WITNESS: Just to put something in a
storage unit, no. |
BY MR. VAN RY:

Q Let's go to October 17", and I believe you
testified that you saw my client pick up Mr., Bowman
around Third Street; is that cgfrect?

A Yes.
0 And then you testified that he went down to

Wal-Mart; is that correct?

A Yes.
Q Did they drive directly to wWal-Mart?
A I believe they did. It's -- I'm trying to

recall since it's been two years, but I believe he did.
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Q Did -- And I'm sorry I cut you off.
A I was done.
Q I was thinking. I'm sorry.

Did Mr. Volpicelli give Mr. Bowman a ride to
another place before they went to Wal-Mart?

A - Yes, I believe they went to, to --

MS. RIGGS: Objection. 1I'm going to have to
object to this line of guestioning, Your Honor. May we
approach?

THE COURT: Yes, you may approach,

{A discussion was held at the bench off the

record.}

THE COURT: Mr. Van Ry, you may proceed.

MR. VAN RY: Thank you, Your Honor.

BY MR. VAN RY:

Q ° To kind of clarify that question, when
Mr. Volpicelli picked up Mr. Bowman, he took Mr. Bowman
to a‘place; ig that correct?

A Yes, they went to a place.

Q Okay. TIt's very -- This is important. And

isn't it true that Mr. Bowman went to that place?

A Yes.
Q And that place was the Division of Parcle and
Probation?
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A Yes.
Q Now, you testified later that evening on
October 17™ that Mr. Volpicelli did not go into Wal-Mart;

is that correct?

A No, sir, I did not testify to that.

Q I'm Sorry?

A I did not see him go in.

Q Got it.

A Was that -- Okay.

Q Got it. You did not see Mr. Volpicelli go

into Wal-Mart, you observed Mr. Bowman go into Wal-Mart?
A Correct.
Q Now, Mr. Volpicelli dropped off Mr. Bowman,

Mr. Bowman went into Wal-Mart; is that what you saw?

A No.

0 That's not what you saw?

y:\ No, sir.

Q What did you see?

A The vehicle was parked in the parking lot at

the point I was asked to come forth to the front of the
building by other detectives, was when Mr. Bowman went
in,

Q And that's when you observed Mr. Bowman ¢go

in?

131 V5.847




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

o | o
A Yes.
Q So you can't say for sure whether
Mr. Volpicelli went into Wal-Mart this night or not based
upon what you observed? |
A Based upon my actual observation,,ﬁo)

Q So Bowman goes into Wal-Mart, and it's Bowman

who takes the bicycle off the rack; is that correct?

A I believe he has the clerk do it for him,.

Q But Mr. Volpicelli is not around at this
time? |

A He's outside the store.

o I mean, vou didn't observe him in the bicycle

area at this time?

A No, out —-- No,

Q And Mr. Bowman is the one who takes the tag
out of wheréver the tag was and presents that along with
the biké to the cashier; is that correct?

A I'm not sure where he got the tag f;om, but
he is the one that presented it to the cashier.

MR. VAN RY: Let me have a moment, Your
Honor.
BY MR. VAN RY:
Q Did you observe Mr. Bowman at the time he was

in the bicycle area place a different UPC label on this
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tag?
A | No, I did not.
Q And you certainly didn't observe
Mr. Volpicelli put a UPC label on this bicycle tag, diad
you?
A I did not observe him in the store, sir.
MR. VAN RY: Nothing further, Your Honor.
Thank you.
THE COURT: Ms. Riggs, anything else?
MS5. RIGGS: State will have nothing further
for this witness, Your Honof.
THE COURT: All right. Detective Della, ybu
may be excused.
THE WITNESS: Thank you, Your Honor.
MS. RIGGS: Your Honor, State will céll
Karinah Prevost, please. Also, Your Honor, may- I collect
the previous exhibits from the jury, please?
THE COQURT: Oh, yes, you may collect the
exhibits from the jurors.
Ma'am, please step right into this area.

Mr. Bartlett will administer the cath.
KARINAH PREVOST,

having been first duly sworn by the court clerk,
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was examined and testified as follows:

THE COURT: Please have a seat in the witness
chair.

THE WITNESS: Okay.

~.~ DIRECT EXAMINATION ~.~
BY MS5. RIGGS:
Q Would you please state your name and spell

your last name for the record?

A Karinah Prevost, last name P-r-e-v-o-s-t.

Q Are you employed, ma'am?

A Yes.

Q And are you self—employed?

A Yes.

Q Can you tell me what your business is?

A I own a self-storage facility 1in Sparks.

0 What is the name of it?

A Aussie Self-Storage.

Q Can you tell me where in Sparks that business

is located?

A 30 East Victorian Avenue.
Q Is that in Washoe County?
) Yes, it is.
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Q

Can you describe the business activities of

Aussie Self-Storage, please?

A

Q

A

Q

We rent storage space.

And are you full owner of that business?
Part owner.

Who else owns that business.with you?
Dale Prevost.

And is that person related to you?

Yes, my father.

Ms. Prevost, were you employed at Aussie

Self-Storage as of August 20017

A

0

Yes, I was.

And are you responsible for renting or

leasing these storage spaces or units to customers?

A

Q

Self-Storage?

A

0

Yes, I am.

Do you also maintain records at Aussie

L

Yes, I do.

And do you personally maintain those records?
Yes, I do. -

Are you familiar‘with Unit B-114 --

Yes. |

-- at Aussie Self-Storage?

Yes.
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Q Can you describe what sort of storage unit
that is, please?

A It's a 10-by-20 storage with about an
eight-foot standard roll-up garage style door.

Q Are you familiar with the rental history of
that unit from August 2001 to October 20017

A Yes, I am,

Q And do you recall who rented Unit B-114
during that period-z

A Ashley Schilling.

Q Did Ashley Schilling complete a contract for
renting that unit?

A Yes, she did.

Q Now, Ms., Prevost, 1n addition to a standard
contract, is there other documentation that your renters
are required to fill out prior to their renting a unit

from you?

piy Yes, there is.

Q What kind of documentation?

A An occupant information sheet.

Q Ms. Prevost, I;m showing you State's Exhibit
6. Could you -- First of all, are you familiar with that
exhibit?

A Yes, I am.
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Q Can you tell me what it is?
A It's an additional information sheet that we

ask the occupants to fill out.

Q And Ashley Schilling filled that form out,
correct?

A Yes.

Q Ma'am, is there a section in that form that

indicates other persons, in addition to the renter, in
this case Ashley Schilliné, who are allowed access to
that storage unit?

A Yes.

Q And did Ms. Schilling indicate on that form
whether anyone was allowed access to the storage shed
besides hér?

A Yes, she did.

Q Who was allowed access to Unit B-114 besides
Ashley Schilling?

A Ferrill Joseph Volpicelli, Travis Volpicelli
and Shanell Volpicelli.

Q Thank you.

MS. RIGGS: May I show this exhibit to the
jury, Your Honor, Exhibit 67
THE COURT: Yes, you may.

MS. RIGGS: Thank you, Ms. Prevost. I don't
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have any further gquestions.

THE COURT: Mr. Van Ry, do you have
questions?

MR. VAN RY: No questions, Your Honor.

THE CQURT: All ;ight. Then Ms. Prevost, you
may be excused.

THE WITNESS: Thank vyou.

MS. RIGGS: Your Honor, at this time State
will call John David Ellis, Jr.

THE COURf: Please step into this area.

Mr. Bartlett will administer you the oath.

JOHN DAVID ELLIS,
having been first duly sworn by the court clerk,

was examined and testified ags follows:

THE CQURT: Pleacse have a seat in the witness

chair.

~.” DIRECT EXAMINATION ~."
BY MS. RIGGS:
Q Sir, would you please state your name and
spell yvour last name for the record?

A John David Ellis, E-1l-1-1i-s.
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Q And, sir, who employs you?

A Lowe's Home Improvement Warehouse.

Q What's your position with Lowe's?

A  It's a district loss prevention manager.

Q Was this your position as of January 20027
A Yes, 1t was.

Q Do vou work out of the same area now as you

did in January 20022

A No, I don't.

] Can you describe the area that you éover now,
please?

A I cover the Southern California districts,

just the Orange County area, for those of you who know

the area.

0 And in January of 2002 what was your area of
coverage?

A All of Northern California, Northern Nevada.

Q Can you describe your duties as loss

prevention manager?

A Inventory control primarily. By that I mean
we focus on conducting audits for things like review of
receiving pricing, inventory integrity checks from the
vendors, that type of work.

Q Now, sir, in November 2001 through January
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2002, were you in charge of loss prevention at the Lowe's

store on Kletzke Lane in Reno?

A

Q

November 6,
A

Q

Yes.

Did you happen to be in the Reno sﬁore on
20012

Yes.

At that time, sir, on that date do you recall

being contacted by Reno Police Detective Reed Thomas?

A

Q

i

Q
A

Yes, I do.

Did he make a request from you on that date?
Yes, he did.

What was that request?

He asked that I Validate a UPC code on a

purchase against the actual product in the building and

the surveillance tapes, the CCTV tapes that we have on

file.

Q

Do you recall what product from Lowe's he was

specifically asking vyou about?

A

Q

the Lowe's?

A

Q

It was a rug.

When he came to speak to you, did he come to
Yes, he did.

Did he bring that rug with him?

I want to say, yeah, I'm pretty sure he did,
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ves.
Q Okay. Sir, I'm showing you State's Exhibit
7. Do you recognize that, sir?
A It's a packaged rug.
0 Is that the rug that Detective Thomas brought

to show you that day?
A I would believe so, vyes.
Q Now, what condition is that rug in that vyou

see in the photograph?

A Looks to be in its original vendor packaging.
0 Is it rolled up-?

A Yes, it is.

Q Sir, I'm showing you State's Exhibit 8. Do

you recognize what is depicted in that photograph,
pPlease?

A It's a bar code, specifically on the outside
of the packaged rug.

0 Sir, before we go on further with this
exhibit, would you mind explaining to the jury what a bar
code is, specificglly a UPC bar code and what it is used
for in your business?

A It's kind of like a fingerprint for each
product inside of the building. All bar codes that come

in from a vendor have a certain series of numbers that
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correspond specifically to products in our stores so that
our computer recognizes it when you scan it. Is that --
Q In -- Well, we'll get a little bit more

specific. What does UPC stand for, first of all?

A Universal product code.

Q And does Lowe's only use UPC codes for
pricing?

A Yes.

Q Okay. Are there other uses that UPC codes

have relaﬁed to merchandise?

A It does contain things like the pricing, the
product information, it tells you specifically what the
product is as well.

Q So when you say that a UPC code is scanned,
what does that mean? What happens during the scan?

A Well, it captures the UPC information, it
tells you what the product is, the specifics of the
product as well, something that's vexry verifiable by
simply looking at the product, you know, in gquestion.
For instance, it may be something tan and it may be 15
inches long and it will say 15 inches tan and whatever
that item may be. And it captures the price of that item
in the system that our system has it set at.

Q So when you are saying "it," you are talking
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® ‘ ®
about the register?
A The register. I'm sorry, yes.
Q Where is the register getting that
information from?
A There's a central database from our corporate
office.

Q And, sir, do you recognize the UPC codes as

the codes that were on the rug that day?

A Yes.

Q Bar codes? I'm sorry, I didn't hear your
answer.

A Yes.

Q Sir, can you explain how those UPC codes are

arranged on the actual package of the rug?

A " Can you clarify that?

Q Certainly. You see one or more than one UPBC
bar code in that photograph?

A There's technically two UPCs on there.

Q Sc can you tell me how they are arranged on
that package?

A Well, it's obvious that there is, one UPC is
overlald on the original UPS that's there, the vendor's
UPBC.

] Now, sir, do you know whether Lowe's rugs
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.

normally contain yet another UPC code attached to them?

A Typically no.

Q Is there one that would be rolled up inside
or stapled to the inside?

A In, specifically with our rugs they come
packaged from the vendors with a vendor packaging on the
outside so it's scannable, but i1f for some reason the rug
was taken out of its package, on the inside of the rolled
rug there's a tag, much like you have on any other fabric
type item you would buy, that has a UPC that's scannable
on the inside as well.

Q Now, sir, I'm showing you State's Exhibit
8.1. Do you recognize that, that document that I'm
showing you?

A That looks like that came off of the inside
of the rug.

0 And would you mind looking at the document I
just showed you, 8.1, State's Exhibit 8.1, compare it to
the photograph, State's Exhibit 8, and verify whether
those have the same information on them?

A It is in fact the same rug; however, the UPC
that has been placed over this is not the UPC from the
inside of the rug.

Q Sir, in vour position as the loss prevention
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manager, district loss prevention manager at Lowe's, are
vyou familiar Qith the format that Lowe's uses for its UPC
bar code labels?
S I'm sorry, you'll have to clarify that.
Q Okay, sure. Let's try it another way.
Sir, vyou allude to the fact that_ it looks

like the outside UPC bar code was placed there?

A Um-hum.
Q What makes you say that?
A Well, typically, we are a large company, we

wouldn't have vendors come into 900 stores and stick
labels on top of existing product. Our computer’ systems
are such that we simply can go into them from our general
law offices, if we need to make any changes to the
information in the computer system, we just change the
information already associated with the existing UPC. So
it's rare, that I know of, that we would have someone
come in and place new UPCs on top of existing UPCs. We
simply do that in the computer and it would automatically
update everything associated with the normal UEC.

0 Sir, do you recall checking that UPC code
that was on the outside of that rug for Detective Thomas?

A Yes.

Q And do you recall whether the Lowe's computer
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database returned a Lowe's item corresponding with that
UPC code that appears to have been supplied ;here?

A If I recall, and, you know, forgive me
because it has been some time, but I do believe it
scanned as ancother item inside the building. . BuE when,
in fact, when you match the descriptions up, it wasn't
the same item at all.

MS. RIGGS: May I have the Court's indulgence
for one moment, Your Honor?
THE COURT: Yes.
BY MS. RIGGS:
Q Sir, I am now showing you State's Exhibit 34.

Do you recognize that document?

A Yes, that's a, what we call a project
estimate. Something we would typically ring up just to
give to a customer. If they were thinking about

purchasing something and they wanted to see what the
total price with tax and that type of thing would be.

Q Did you produce that document, sir?

A Yes. It contains the two different universal
product code numbers. We also call them item numbers or
sku's and-it has two separate item numbers. One 1s for
the UPC that was placed on the outside of the package rug

and the other is for the actual rug itself from the
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interior tag.
Q What is the price -indicated which you call

the actual price from the interior tag on that project

estimate?
A 499,
Q And, sir, can you tell me what price

corresponded with the exterior tag that you classified as

being previously -- or applied consequently?
A $74.
Q Thank you.

MS. RIGGS: Your Honor, may I show these four

-

exhibits to the jury? This would be State's %, 8, 8.1
and 347 ;

THE COURT: Yes, you may publish those to the
jury.

MS. RIGGS: Thank you.
BY MS. RIGGS:

Q Sir, are you familiar with Lowe's carpet
inventory and the prices that Lowe's normally charges for
its Orient products?

A Pretty intimately, yes.

Q And based on your knowledge of Lowe's

inventory and their pricing policies, do you know whether

Lowe's would ever charge $74 for the rug that was brought
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in to yvou by Detective Thomas on that day?

fA - Not through a scannable UPC code, no.

o) Oh, I'm sorry, sir. I didn't hear your full
answer. Would you repeat that, please?

A Not through a scannable UPC code. If

something was ever marked down that drastically it would
be becéuse of a product defect, a rip or tear and it may
be -- And we have in-store labeling we would use at that
point &hich is ﬁandwritten with the manager's signature
writteq on it. So a markdown that extreme, to answer
your q@estion, no.

fo! So that UPC code that had been applied did
not have any kind of manager's initial on itz

A No.

f
|

;Q In fact, did it look to you like the package
had even been opened?

A I don't -- At the time I don't think that it
did.
Q Sir, does the Reno Lowe's store have a
videotape system for the purposes of security?.

B Yes.

Q And I believe you testified earlier that

Detective Thomas had asked about a, any kind of security

tape for this transaction, correct?
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A Yes.

Q Did the detective inform you of the date and
time of the rug purchase?

A Yes, he did.

Q And is that the way you were able to pull the

security tape?

A - Yes, it was.

Q Are they filed by date and time?

A Yes, they are.

Q You were able to provide a copy to Detective
Thomas?

A Yes, a copy was provided to him.

Q Thank you, sir.

MS. RIGGS: State has no further gquestions
for this witness, Your Honor.

THE COURT: Mr. Van Ry, do you have
gquestions?

MR. VAN RY: Yes, I do.

~.” CROSS-EXAMINATION ~.7

BY MR. VAN RY:

Q Mr. Ellis, hello.
A Hi.
Q You appear to be a little uncomfortable. Are
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you a little nervous?

2 A little bit, sir.

Q I understand. I understand. If you don't
understand a guestion, please let me know.

2 Okay.

Q I believe you testified just a few minutes
ago. that it's rare that a UPC label migh; be produced
in-store and then placed over thé existing UPC label; is
that correct?

A Yes, it 1is.

Q Well, if it's rare, it may not be likely but
it's possible; is that correct?

A Yes, sir.

Q And that would also mean that in-store you,

as Lowe's own and possess a label maker, to make such UPC

labels?
A ‘ No.
0 You do not?
YA No, we do not.
) How would you do‘that?
A We wouldn't do that. As I was stating

earlier, if we need to change information in the UPC we
do it through the computers where we don't have to

actually put a new UPC on the outside of the product.
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Q Okay. So I guess I need to backtrack. How
would a UPC label in a rare occasion get a new one to be
placed upon the old existingJUPC label?

A In my experiences in the past, sometimes UPCs
come in defaced from the vendors, smudges or blurs, and
we will request that they come out to the entire shipment
area that they sent the shipment to and place new UPCs on
the outside of all those blurred, you know, so that thef
are scannable. That's typically how you would probably
get a new UPC on the outside.

Q Would that happen before it got to you?

A In many cases, I say in many cases, I've been
with Lowe's eight years and I can probably think of two
or three times that I've had to contact a vendor to come
out and do it specifically for a district, maybe eight,
ten, twelve stores, something of that size, so it has
been pretty rare. But we would contact the vendor after
the product has arrived, someone has notified us that
none of these UPCs are scanning at the point of sale and
we would ask that they would come in and put new UPCs on
those items.

Q Okay. So the wvendor would come into the
store? |

A Yeah.
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Q Okay. Thank you.

As you sit here you have no personal
knowledge as to who actually placed this other UPC label
over the existing label, do you?

A No, sir.
Q So you can't say for certain that it was my
client that did that?
A No, sir.
MR. VAN RY: Thank vyou.

Nothing further, Your Honor.

~on REDIRECT EXAMINATION ~."
BY MS. RIGGS:

Q Sir, you just testified that it's a rare
event to have to have a vendor come in and have to
reapply a UPC code, correct?

A Yes.

Q Is this event so rare that you would know
about it if it happened?

A Typically I would be the one to make the call
or someone else would let me know that it was happening.

Q Between June and November of 2001, do you
recall receiving any kind of -phone call or mak;ng a phoné

call to the vendor of that carpet that I just showed you
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regarding the UPC codes?
A No.

MS. RIGGS: Thank you. State has nothing
‘further, Your Honor.

THE COURT: Anything élse?

MR. VAN RY: Nothing fﬁrther, Your Honor.

THE COURT: Mr. Ellis, you may be excused.

And we'll go ahead and take our first recess
at this point. And I will instruct the jurors that you
are not to discuss this case among yourselves or with
anyone else. Do not read, watch or listen to any medié
account of this proceeding and do not form or express any
opinion on any subject of this trial before the matter is
submitted for your deliberations. And we will take about
a ten-minute recess.

THE BAILIFF: All rise.

(Recesé taken from 2:24 p.m. to 2:42 p.m.)

THE BAILIFF: All rise. This Court is again
in session.

THE COURT: You may be seated.

‘Ms. Riggs, you may call your next witness.

MS. RIGGS: Thank you, Your Honor.

State will call Brett Bowman.

THE COURT: Sir, if you'll please step into
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this area, Mr. Bartlett will administer the oath.

BRETT BOWMAN,
having been first duly sworn by the court clerk,

was examined and testified as follows:

THE CQURT: Please have a seat in the witness

chair.

~."~ DIRECT EXAMINATION ~."
BY MS. RIGGS:
Q Sir, would you please state your name and

spell it for the record.

A Brett Bowman, B-r-e-t-t, B-o-w-m-a-n.

Q Sir, vou live in Nevada?®?

A Yes, I do.

Q How long have you lived in Neyada?

A Since '99, November of '99.

Q Sir, are you currently incarcerated?

A Yes, I am.

Q Where are you incarcerated?

A The Northern Nevada Restitution Center.

Is that in Reno? ;

=

Yes, it is.
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Q

Sir, can you tell me how long you've been at

the Northern Nevada Restitution Center?

A

A

Q

Since October of last year.
Upon what charge are you serving time now?

Burglary.

. When were you convicted of that crime?

February of 2001, I believe.

Do you recall perhaps in 2002, sir?
2002, could have been.

Could it have been May 20027

Yes.

Do you recall what day you were arrested on

the charge of burglary?

date?

A

Q

October 17%.
And what year was that?
2001.

Was someone else arrested with you on that

Yes, there was.

And who was that?

The defendant.

And what was, what is his name?
Mr. Volpicelli,

Is that Ferrill Volpicelli-z
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A Yes, it is.

Q Is Ferrill Volpicelli seated in the courtroom
today?

A Yes, he is.

Q Would you please point him out and describe

briefly what he is wearing?
A (Indicating) white shirt, blue tie.

MS. RIGGS: Your Honor, may the record
reflect that the witness has identified the defendant in
this case?

.THE COURT: Yes, the record will reflect that
the witness has identified Mr. Volpicelli.

MS. RIGGS: Thank you, Your Honor.

BY MS. RIGGS:

Q . Now, on the date of October 17", 2001,
Mr. Bowman, do you recall where you were arrested?

A Down the street from Wal-Mart on Del Monte,
South Virginia.

Q You were on South Virginia Street when you
got arrested?

A Yes, we were,

Q Prior to your arrest on that date, do you
recall how long you had been acguainted with the

defendant?
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A Six months, in that area. Maybe about a

year.
Q Six months to a year?
A Yes.
Q At some point during your acquaiptance, sir,

did the two of you discuss a scheme to defraud retail
stores?

A Yes, we did.

Q And did that scheme include obtaining
merchandise at drastically reduced prices --

A Yes.

. Q -- from those stores?

Do you recall about what time of yvear during

2001 that topic¢ first came up?

A 'The spring of 2001.

Q Who brought up the topic?

A The defendant did.

Q Did the defendant describe the scheme to you?

A Yes, he did. Over a period of time he did,
yes.

Q Did he ask you to participate in it?

A Yes, he did.

Q And when he asked you to participate, did you

jump on the chance, did you think about it for a while;
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what did you do?
A I thought about it for a while.

Q Did there come a time when you took him up on

his coffer?

A Yes, there was.

Q Do you recall when that was?

A June of 2001.

Q As a general overview, Mr. Bowman, so I'm

asking you to answer very generally, what did he ask you

to do?z

A He asked me to go into different stores
and --

Q And I'm going to have you stop there for a
second. I'm having a difficult time hearing you, sir, so

would you please bring the microphone to your mouth a
little bit more and speak ﬁp a little bit. And I'll ask
the guestion again.
What generally did he ask you to do?
a To buy the merchandise after he placed a

fraudulent bar code on the merchandise.

Q Did he ask you to do that with your own
money? .

A Pardon?

@  Did he want you to use your own money to buy
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that merchandise?

A

Q

i

Q
A

Q

No, he did not.

Whose moﬁey did he want you tg uge?
I used his.

Was that your iQea or his?

His.

And when you finally made the agreement with

the defendant, was part of the agreement who would

actually be making those UPC codes?

A

Q

A

Q

Yes, there was.
Who was to be making the UPC codes?
The defendant.

And during the time, between the time you

were arrested in October 2001 back to June of 2001, sir,

did you ever produce or make a single bar code?.

A

Q

A

Q

No, I did not.

Who made those bar codes?

The defendant did.

Did you ever see'him‘make those?
Yes, I did.

How did he make those bar codes?
With a label maker.

Was it, did this appear to be a specialized

piece of equipment to you?
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A No.

Q Did he tell you where he got the label maker?
A Yes.

Q Where did he get the label maker?

A At QOffice Depot.

Q When you saw him making those UPC bar codes,

where specifically was he producing those?

A In the van.

Q What van are you talking about?

A It was a Mazda MPV.

Q Sir, did your original agreement include who

would actually place those fraudulent UPC codes on

merchandise that you were to obtain?

A Originally, yes.
Q And what was the original agreement? .
A The original agreement was that he'd go in

the store, place the UPC bar code on an item and I'd come

in the store afterwards or a day later and purchase the

item.

Q And how would you know which item to
purchase?

A He would tell me where it was at and what
it was -- well, what was it and whe;e was it at’.

Q And this obviously was after he had placed
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the bar code?

A Yes.

Q Now, did that arrangement change during the

course of this scheme, sir?

A Yes, it did.
Q How did that arrangement change?
A It changed to the point where he would make

the label and I would take it in and place it on the

item.

Q And then what would you do?

A I'd place it on the item and puréhase the
item.

Q Again, where did you get the money to

purchase the item?

A From the defendant.

Q At any time, sir, did you use your own money
to make any of the purchases during this scheme?

A No.

Q Now, you, I believe you previously testified,
sir, that you began carrying out the scheme in June 2001;
is that correct?

A It is.

Q Sir, did you participate in this scheme

continuously between June 2001 and the time of your

16l . \/5.877




10

11

12

13

14

15

le

17

18

18

20

21

22

23

24

arrest in October 20017

A

Q

Yes.

Did your activity escalate at some point

during that time?

A -

Q

A

Yes, 1t did.
Could you describe that escalation, please?

It started off maybe two or three stores to

as many as ten in a night.

Q
stores?
A

Q

A

Q

Now, when generall§ would you go out to the

It was mostly on my days off.
Which were when?
Wednesday. Mainly Wednesdays.

Is there any particular time of day that you

usually went?

A

Q

A

Q

Early. It would be early evening.
And why did you go in the early evening?
Because he had to deal with his boys.

When the defendant went into a store to place

a bar code on an item, you came in after him to purchase

the item,
A

Q

COorrect?
That's correct.

Where generally had he placed Ehe UPC bar

code that he had produced-?
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A On top of the original bar code on the

merchandise.

Q Did he tell you the reason for that was?
A It was to cover up the original bar code.
Q Sir, do you recall on approximately how many

evenings total, not stores, but evenings, you
participated in this scheme?

A Roughly around 12.

Q And on these approximately 12 evenings, do
you recall which stores you entered and obtained

merchandise from?

A Yes, I do.

Q Can you tell me which stores were involved,
please?

A Wal-Mart, Kmart, Shopko, PETSmart, CompUSA,

Bed & Bath. Right off the top of my head. I'm sure

there's more than that.

Q Do you recall going into Target to obtain
merchandise --

A Yes.

0 -- fraudulently, sir?

A Yes.

Q Do you recall going into Lowe's improvement
warehouse?
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A

Q

Yes.

Do you recall going into Home Depot?
Yes.

Do you recall going into Office Depot?
Yes.

. Do you recall going into Qffice Max?
Yes.

Do you recall going into Best Buy?
Yes.

And do you recall going into Toys 'R Us?
Yes.

Now, in all the stores that I just mentioned,

sir, did you carry out the scheme that you just

described?

A

Q
Mr. Bowman,
County?

A

Q

Yes, ma'am.
All those stores that I just described,

are those stores all located in Washoe

Yes, they are.

Now, who 1s the one who decided which stores

you were going to be going to when you would get together

with the defendant for the night?

A

Q

The defendant did.

Did you ever discuss, did you tell him you
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ever wanted to go someplace different tonight or -- -

A7 No.
Q -- how did that work?
A No. We always went where he wanted to go.

We bought what he wanted to purchase.

Q So he was the one who also -- Did he tell you
what you were going to be bu&ing that night, or buying in
guotation marks?

A Usually not until we got to the - store. When
he picked me up in the afternoon, earlier in the evening,

he'd discuss which stores. 2aAnd sometimes, right, he

~would tell me what he planned on buying that night. But

tfor the most part, when he got to the store, he would
tell me what he wanted when he got to the parking lot.
Q And what would happen to the merchandise

after you obtained it?

A Obtain it, put it in the van.
Q Did you ever keep it and take any of it home?
A No. Just -- Let me back up here. A couple

items, vyes.

Q What were those couple items?

A One was a shaver, a bronze shaver, a coffee
maker.
Q Those were the two items that you obtained
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for yourself during the entire course ¢of the scheme?

A Yes. Yes, it.is.

Q And, again, going toward the end of the
period, you are hitting up to ten stores per night,
right?

A Yeah.

Q Well, sir, if all you got in merchandise out
0of this scheme was a coffee maker and a shéver;-what was

the benefit to you?

A He was paying me cash.

Q How much was he paying you?

A Roughly around $200 a night.

Q Sir, I know you described this a little bit

earlier, but now I would like you to go into a little
more detail and tell the jury on a particular night after
Mr., after the defendant had told you what you were going
to get, how the scheme would work from there. Can you
tell -- Describe to the jury typically how it worked
after he had decided what he wanted to get for that
night.

A After he decided what he wanted, right, what
he would do, he would pull out a --

Q And again, sir, I'm going to have to ask you

to speak up a little bit into the microphone because I'm
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having a hard time hearing you.

.y What would happen,.we'd pull into a parking
lot, he'd pull out the master sheet.

Q And I'm sorry, let's stop there, You said a

market sheet?

A Yes.
Q What do you mean by master sheet?
A It would be a sheet of paper with different

stores with merchandise and the price of items with the

bar codes.

Q He had a list of those?
A Yes, he did.
Q Did you -- And where did he normally keep

that; do you know?

A With, in a black pouch with a label maker and
receipts. They were all contained in a little carry bag.
Q Okay. And I'm sorry to interrupt, sir. Go

on. After he would pull out the master sheet what would
happen?

A He would go down the list, find what he
wanted. Then he'd either make up the label or he already
had the labels made. He had an organizer right where he
would make the labels. Tell me where the stuff was

located at in the store. After that I would go in the
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store with the cash, adhere:the label to the merchandise
over the original bar code. If the bar code was too big,
he would hand me another label, right, to place over the
original kar code. And I'd adhere the bar code to the
box and then walk up to the casﬁier line, right, picked

out a cashier that looked dumb to me and I'd buy the

merchandise.

Q And you'd buy the merchandise using whose
money?

A The defendant's.

Q Now, you say that if the UPC code on the

original package was too big he'd give you some kind of
label to cover that?

A Right.

Q Does this mean that he would have already
scouted the area where you were going before yoﬁ got
there or would he typically get out of the van after you
got there, do his scouting and come back to talk to you?

-\ For the most part, right, it was already
pre-scouted. Once or twice, a couple times, right, he
scouted the store while I was in it.

Q "What happened with the change after -- Say,
you said thé defendant would éive you money to make the -

purchase, correct?
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A ' C(Correct.

Q Would he have you ﬁay with a credit card?

A No, always cash.

Q Always cash? )

A Always cash.

Q what happened with the change if there was
change?

A With the change, right, I kept ahold of the

change, right, until we got to the next store. And if I
had enough from the previous, buy, right, I'd just buy
it, if not he would add more to it.

Q And what happened with the spare chahge at
the end of the night?

A The end of the night, right, I kept it and-
then he, if it was a small amount, right, then he would
give me more money.

Q Did you typically have a lot of change left
at the end of the night?

A No.

0 Now, describe to me how you and the defendant

typically would get to the stores themselves.

A wWe'd drive.
Q And who would drive?
A The defendant.
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Q Do you have a vehicle or did you have a
vehicle at this time?

A No, I did not.

Q Is there one vehicle in particular that the

defendant would be driving or did he drive various

vehicles?
A It was always the same.
Q What wvehicle was that?
A It was the van.
Q Mr. Bowman, I'm showing you State's Exhibit

10. Do you recognize what's depicted in that photograph,
please?
A That's the van he drives.

Q That's the van that Mr., or the defendant

- would drive during the course of this scheme?

y:\ Yes, it is.

9] Is that the vehicle he always drove?
A Yes, it is.

0 At least when he was with you?

A Yes.

Q Thank you.

MS. RIGGS: Your Honeor, may I show this
Exhibit 10 to the jury?

THE COURT: Yes, you may publish Exhibit 10
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to the jury.
MS. RIGGS: Thank you, Your Honor.
BY MS. RIGGS:

Q . Now, Mr. Bowman, we talked earlier about a
label maker that the defendant would use to produce the
UPC bar codes in question, correct?

A Yes.

Q I'm showing you what's been marked as State's

Exhibit 9. Sir, do you recall what that exhibit is?

A Yes, I do.

Q What is that exhibit?

A It is the label maker, ma'am.

Q Is that the device that the defendant would

use to produce these labels?

A Yes, it isg.

Q And, again, where did he typically keep that?

A With everything else in a black carry bag.

Q And do you know where he kept the black carry
bag?

A It was always in the van when he was with me,

but where he actually kept it when we weren't together, I
have no clue.
Q So when he was with you it was always in the

van?
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A Yes, it was.
0 Thank you.
' MS. RIGGS: May I show State's Exhibit 9
the jufy, Your Honor? & |
THE COURT: Yes, you may.
MS. RIGGS: Thank you.

BY MS. RIGGS:

Q Now, sir, you said that you did not own a

vehicle during the period of this scheme between June
2001 and October 2001, correct?

A Yes.

Q Did you have access to a vehicle that you

could drive?

A No, I did not. I don't have a driver's
license.

Q So do you drive at all?

A No, I do not.

Q Now, you testified that -- Well, let's back
up to make sure this is what you testified to. You said

that the defendant would sometimes pull out a trans -
pardon me, a sheet of paper, what you call the master
sheet, correct?

A Yes.

Q Did the defendant tell you how the
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information got onto the master sheet or where that

information came from?

A Yes.
Q Where did that information come from?
A It came from each individual store. He would

go into a store, looked for something he wanted.

Q I'm sorry, I can't hear you.

A I'm sorry. He'd go into a store, locok for an
item that he wanted, okay, he'd find the item and then
he'd look for an alike item 6n1y cheaper and he'd take

the bar code off that item and write it down.

0 And did you ever see him do this?
A Once or twice, yes.
Q Did he tell you that that's how that

information got into the, to that master sheet?

A Yes.

Q And I believe you testified earlier that he
kept that master sheet in the bag with the label maker,
correct?

A Yes.

Q Was the master sheet in the wvan on the
evening of October 17, 20017

A Yes, it was.

Q To your knowledge did he use any of the UPC
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code numbers from the master sheet more than once to make

fraudulent UPC codes?

A

Q

A
same item.

Q

~Yes, he did.

How do you know this, sir?

Because I'd buy several,

several items of the

And would the same item keep appearing on the

cash register tape?

A

Q

A

Q
produce it?

A

Q

A

Q

Yes.

Even though you were buying different things?

Yes.

Now, regarding the master sheet, sir, did you"

No, I did not.

Do you know who produced itz

The defendant did.

Sir, I'm showing you what has been marked for

identification as State's Exhibit 11.

that piece of paper, sir?

A

Q

Yes, I do.
How do you recognize it?

This is the master sheet.

Do you recognize

The master sheet you were just discussing?

Yes, it 1is.
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Q Is that the master sheet that was in the
Mazda MPV vehicle on October 17, 20012
a Yes, 1t 1is. |

MS. RIGGS: State moves to admit State's
Exhibit 11, Your Honor.

MR. VAN RY: Objection, lack of foundation.
Improper, inadequate authentication, Your Honor.

MS. RIGGS: Your Honor, this has been
authenticated. This defendant knows exactly what it is.
He knows where it came from, he knows where it was when
it was found and he knows where the information in it
came from.

| THE COURT: Well, I'm just wondering, are
there any voir dire questions you would like to ask?

MR. VAN RY: Let me approach, Your Honor.

(A discussion was held at the bench off the

record.)

THE COURT: The objection will be overruled
and Exhibit 11 will be admitted.

MS. RIGGS: Thank you, Your Honor. .

BY MS. RIGGS:
Q Now, again, Mr. Bowman, can you describe to
the jury what is in that sheet or how that sheet is

organized?
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item.

Q And is that the actual price of each of those
items?

A It's the price that shows up for the bar
code.

Q

Do you also see a series of handwritten notes

on the, in the margins?

A

Q

Yes, I do.

Do you have any perscnal knowledge of what

those indicate?

A

Q

A

instance,

underneath it,
What BB is I hawve no clue,

the gseries of numbers.

Q

Yes, I do.
What are they?

The ones that I can read are his,

for

DVD theater system and the bar code numbers

then there's a video of the bar codes.
but I recognize the number,

They are bar code numbers.

Sir, do you recognize the handwriting on,

those notesv?

A

Q

A

I know it's not mine.
So do you recognize whose it is?

No, I do not.
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Q Thank you.

MS. RIGGS: May I show State's Exhibit 11 to
the jury, Your Honor; please?
4

THE COURT: Yes, you may publish that to the
jury.

MS. RIGGS: Thank you.
BY MS. RIGGS:

Q Mr. Bowman, the scheme you just deécriﬁed
that you participated in with the defendant, did that
scheme ever involve returﬁing items to retail stores?

A Yes, it did.

Q So when you returned those items, did you
return them for the price that you originally paid, that
is, the discounted price?

A No, I 4did not.

Q Well, how did you return them if you weren't
returning them for the price that you paid for them?

A The label that I saw Qas removed and returned
for the original.

Q Could you repeat the answer to my question,
please?

A The label would be removed from the item and
then it would be returned at the fﬁll price.

Q Who would remove that label?
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A The defendant.

Q Did you ever remo&e fraudulent UPC bar codes?
A No.

Q Sir, did you obtain printed receipts for the

purchases you made at the various stores?

A Yes, I did.

Q S50 when you went, for instance, let's say to
Wal-Mart, you would walk out with an item, you would have
a receipt in your hand, correct?

A That's correct.

Q What would you do with these receipts when

you returned to the defendant's vehicle?

A I gave them to the defendant.
Q Were you able to see what he did with them?
A He'd either put them on the visor or he'd put

them in the organizer.

Q Did you ever see where he kept the organizer?

A It was with the label maker and the master
sheet.

0 Sir, I'm now showing you what's been marked

State's Exhibit 12. That actually is admitted as State's
Exhibit 12. Can you tell me what that is?
A It's the organizer.

Q Is that the organizer that the defendant
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would typically put your receipts in?

A Yes, it is.
Q Sir, would you mind opening that exhibit and
taking a quick look inside. What is contained inside

State's Exhibit 12, please?

Y Receipts and bar coaes.

Q '~ Thank you.

MS. RIGGES: Your Honor, may I show State's
Exhibit 12 to the jury?

THE COURT: Yes, you may.

. MS5. RIGGS: Thank you.
BY MS. RIGGS:

Q Now, again, sir, you testified that you
didn't keep any of the merchandise except for a shaver
and a coffee pot, correct?

a That's correct.

Q So what would typically happen after you
would be done for the evening with your activities?

A He would give me some cash and drop .me back
off at my apartment.

Q So he didn't --- He paid you after you were
done, correct?

A That's correct.

Q Did he keep all ﬁhe rest of the merchandise
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'y

with him?

A Yes, he did.

0 Did he ever tell you what he did with it?

A He told me he kept it in a storage unit.

0 Did you ever go to the storagé unit?

A No, I did not.

0 Sir, do vyou have acbess‘to a storage unit at
all?z?

A I don't.

Q Did the defendant ever drop you off anywhere

else besides at home after yo&-were finished?

A Sometimes he'd drop me off at Sierra Sid's
before he took me home to droé‘things off at the storage
unit before he went home himself.

Q So is it fair to say, Mr. Bowman, that the
defendant wouldn't allow you to go to the storage shed
with him?

A ‘Yes.

0 You weren't allowed to see where all the
stuff was kept?

A No.

Q . Did the defendanﬁ Eell you whether the
storage unit was somewhere in Sparks?

A I assumed that, but; no. Like I said, he'd
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drop me off at Sierra Sid's, tell me he was going to the
storage unit and he'd be back, pick me back up.

Q Now, sir, you testified that on about 12
occasions you participated in this scheme, about 12
evenings, hitting up to ten stores at a time. Thinking
back on those evenings, were there any particular

transactions that you remember better than others?

A Yes, I do.

Q Can you tell me about one of them, please?

A One of them was late in the evening, right,
we went to a Wal-Mart. He told me what he wanted, which

was a Panasonic theater system, and that while I was in
the store he was going toc go across the street and get
fuel for the van. I went in the store, purchased the
item, came back out and he was nowhere in sight. I ended
up waiting 30, 35 minutes out in front of the store

before he finally showed up.

Q How did that make you feel, Mr. Bowman?

A I was hot. I was mad.

Q Why were you angry?

A Because here I am sitting in front of a store

with a theater system in a shopping cart just freshly
bought. I had previously told him, "Don't leave me

stranded. Always be somewhere where I can see you when I
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come out of the store."

Q And why did you always want him there out
front in front of the store when you came out?

A So I wasn't spending time in the parking lot
locking for him.

Q So when you are here spending time in the
parking lot, Mr. Bowman, is it fair to say that security
has more chances to notice you?

A Exactly.

Q Well, tell me this, then. Did the scheme

ever work in reverse? Did you ever become the one to

-wait in the van and have the defendant go in and come out

with merchandisev?
A No.
Q S0 he never had to be exposed to that kind of

risk, did he?

A Exactly.
Q You just testified about an incident that
occurred at Wal-Mart. Sir, do you recall approximately

when this incident occurred?

A Late September, early October of 2001.

Q Sir, did you obtain any other Panasonic DVD
theater systems using this same method during this period

of time?
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A

Q

those items

A

A

Q

Yes.

Do you recall how many?

Mayvbe four or five.

Sir, do you recall whaé‘Wal—Mart.was selling
for?

Roughly 4- to 5500.

Do you recall what you paid for those?

1 $60.

Apiece?
Apiece.

When you obtained those or when yvou purchased

those theater systems, did you obtain receipts for them?

A

Q

sir, do you

Yes, I did.
For those Panasonic DVD home theater systems,

recall what item was printed on the register

receipt when the tape came out?

A

Q

A

Q

Yes, I do.

What item was that?
An Emerson CD player.

Sir, I'm showing you State's Exhibit 13. Do

Yyou recognize what is depicted in that photograph?

A

Q

A

" Yes, I do.

What is depicted in that photograph?

The Panasonic DVD theater system.
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That's one of the --
Yes.

-~ several that you --

-- that you obtained?
Yes, it is.
Thank you.

MS. RIGGS: May I show this exhibit to the

jury, Your Honor?

THE COURT: Yes, you may.

MS. RIGGS: Thank you.

BY MS. RIGGS:

Q

the theater

A

Q
same date?

A

A

Q

Sir, did you and the defendant purchase all
systems from the same Wal-Mart store?
No.

Did you ever purchase more than one on the

Yes.

Were those from the same Wal-Mart store?
No.

From different stores, correct?

Yes.

Sir, I'm showing you Exhibit 14. Do you

recognize those, please?
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A Yes.

Q What are those receipts that I just handed
you?

A . They are the receipts for the theater system.

Q What item is present or is indicated on the

receipts?

A Three-CD Emerson.

Q Now, sir, would you mind loocking at the back
of the top receipt in that exhibit, please. What do you
see there?

A It's a bar code.

Q Sir, is that typical of the bar code that you

would normally place on an item --

A Yes, it is.

Q -- when going into a store?

A Yes, it is.

Q Is that typical of the bar codeg that the

defendant would make using the Brother label maker?
A Yes, it is a label that, it's the same tape
that the label maker does make.
Q Thank you.
A White on black.
MS. RIGGS: Your Honor, may I show Exhibit 14

to theljury?

185 V5.901




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

THE COURT: Yes, you may.
MS. RIGGS: Thank you.

BY MS. RIGGS:

Q Are there any other purchases or
transactions, sir, that stand out in your mind?

A Yeah, there is. I had bought a lot of
computer monitors.

Q Qkay. Sir, regarding the computer monitors,
do you recall about how many of those you obtained?

A Right around ten, 11, somewhere, maybe more.

Q And over what kind of time period did you
obtain these?

A Couple weeks,

Q Sir, I'm showing you State's Exhibit 15. Do
you recognize what is depicted in that photograph?

A Yes, those are the monitors.

Q Those are the monitors you were just speaking
of you obtained eight or nine of?

A Yes.

] Mr. Bowman, why would those computer monitor
transactions be particularly memorable to you?

A It was the fact that I'd go into stores,
right, and I'd keep going into stores until they were

completely gone off the shelf so there was no more left
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on the shelf at all.

Q What store would that be?
A It would be Wal-Mart.
Q So you would keep perpetuating this scheme

until Wal-Mart didn't have any of these left?

A Exactly.

Q Thank vyou.

MS. RIGGS: May I show State's Exhibit 15 to
the jury, Your Honor-?

THE COURT: Yes, you may.
BY MS. RIGGS:

Q By the way, Mr. Bowman, did you ever
participate in this activity by yourself?

A No, I did not.

0 Even though the defendant had shown you how
to do this?

A Exactly.

Q At all times when you participated in this
scheme you were in the personal presence of the
defendant?

A Yes.

Q Sir, do you recall the approximate posted
price or Wal-Mart's posted price‘for those computer

monitors?
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A 4377, approximately, I believe.

Q Do you recall what you were paying for them?
A 177.

Q And, sir, who placed those bar codes on the

computer monitors?

A I did.

Q Who made the bar codes?

A The defendant.

Q Do you recall, sir, what showed up on the

register tape when you made the purchases for those
computer monitors?

A Seventeen-inch computer monitor.

Q Sir, I'm showing you State's Exhibit 16. Do

you recognize the items in that exhibit?

A Yes, I do.

Q Can you explain to me what those items are,
please?

A A 17-inch monitor and some personal items.

Q Do each of those receipts contain an entry

for a 17-inch monitor?

A Yes, they do.

Q Are each of those receipts for a Wal-Mart
store?

2 Yes, they are,.
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Q Are they for wvarious Wal-Mart stores at
various times?
A Yes, they are.
Q Thank you, Mr. Bowman.
MS. RIGGS: May I show State's Exhibit 16 to
the jury, Your Honor?
THE CQOURT: Yes, you may.
MS. RIGGS: Thank you.
BY MS5. RIGGS:
Q Sir, did you and the defendant ever
fraudulently obtain any DVD-TV combos at Wal-Mart?
A Yes, we did.
Q And can you briefly describe what that is, a
DVD-TV combo?
A It's a DVD player built into a small TV.
Q Do you happen to recall the brand name on

those items?

A Yes, Emerson.

Q Do you recall how many you obtained?

A Four or five.

Q And did you, you and Mr. -- or you and the

defendant obtain those from Wal-Mart using a fraudulent
UPC bar code?

A Yes, we did.
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Q-

Can you tell me who made the bar codes that

were applied to those --

A

Q

A

Q

The defendant.
-- please? Who affixed them to thé TV boxes?
I did.

Do you happen to recall the approximate price

that Wal-Mart was asking for those items?

A

Q

T™Vs?
‘A

Q

I believe %250, somewhere 1in that area.
Do you recéll what you were paving for them?
120.

Did you obtain a receipt for each of, these

Yes, I did.

And do you recall what item appeared on each

receipt that you received?

A

Q

A

Q

recognize those, sir?

A

Q

Yes. A nine-inch TV.

Did you purchase the TVs at the same time?
No, I did not.

Did you purchase them all at - the same store?
No.

I'm showing you State's Exhibit 17. Do you

Yes.

And can you tell me or tell the jury what
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those are, please-?

A They are the receipts for the TV-DVD combos.
Q And what item appears on those receipts?

A Sanyo color TV.

Q Can you tell me on what date those receipts

were printed, please?

A 9/24/01, 9/21/01, 9/24/01, 9/26.
Q Thank you, sir.
MS. RIGGS: Your Honor, may I have permission

to show Exhibit 17 to the jury?
THE CQURT: Yes, you may.
BY MS. RIGGS:
Q Sir, I'm now showing you State's Exhibit 18.

Do you recognize what's depicted in that photograph?

A I do.

Q What is depicted in that photograph?

A The TV-DVD player.

Q Is that one of the items that vou obtained?
A Yes, it is.

Q Thank you.

MS. RIGGS: Permigsion to show State's
Exhibit 18 to the jury, Your Honor?

THE COURT: Permission granted. You may show

.1t to the jury.
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MS. RIGGS: Thank you, Your Honor.
BY MS. RIGGS:
Q Sir, do you ever recall fraudulently

obtaining with the defendant any sewing machines at

Wal-Mart?
A Yes, I did.
Q And would you proceed as you previously

described to the jury here today?

A 'Yes.

Q Did you ever have an occasion to return one
of those sewing machines to Wal-Mart?

A Yes, I did.

Q Did you return that 'sewing machine for the
price you paid for it or for the full retail price?

A For the price we paid for 'it.

Q - So you testified earlier that you would

normally return things for the higher retail price --

A Right.
Q -~ 18 that correct?
A That's correct.

What happened in this case?

B0

The defendant forgot to take the fraudulent

bar code off the item.

Q So it ended up getting returned for the lower
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® e
price?
A " Yeg, 1t did.
Q What did‘the defendant do about this
particular transaction, sir?
A He waited for it to come back under the shelf

and when it came back on the shelf, we had to go back in

and buy it.

Q So he kept watching and waiting to --

A Yes.

Q -- make sure he got that sewingimachine --
A Exactly.

Q -- for the reduced price?

A Exactly. They didn't take the bar code off

of it. They left the same bar code on it.

Q So Wal-Mart never noticed that the new
fraudulent bar code was on 1it?

A No, they did not.

Q And you went back-in and repurchased that
sewing machine?

A Yes, I did.

Q Do you recall how much you paid for the
sewing machine?

A $99.

Q Do you recall about how much Wal-Mart was
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asking for those?
A Roughly 300.
Q Sir, I'm showing you Exhibit 19. Do you

recognize this?

A Yes, I do,.

Q and can you tell the jury what that is,
please?

A They are the receipt for the sewing machine.

And one of the receipts is for the machine that went
wrong.
Q Thank you, sir.
MS. RIGGS: Your Honor, may I have permission
to show Exhibit 19 to the jury?
THE COURT: Yes, you may.
BY MS5. RIGGS:
Q Sir, I'm now showing you State's Exhibit 20.

Do you recognize what that 1is?

A " Yes, I do.

Q What 1is that?

A This is the sewing machine.

Q Is that the sewing machine that you bought,

returned and then rebought again?

A It very well could be.
Q Is that the type of sewing machine that was
194
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involved in that transaction?

A

Q

It is the type, yes. VYes, it is.
Thank vyou.

MS. RIGGS: Your Honor, may I have permission |

to show State's Exhibit 20 to the jury?

THE COURT: Yes, you may.

MS. RIGGS: Thank you.

BY MS. RIGGS:

Q

Sir, on the day that you were arrested,

October 17w; 2001, did vou engage in a fraudulent

transaction at Wal-Mart?

A

Street -

sir?

Yes, I did.
Do you remember which Wal-Mart?

The one on Del Monte.

Would that be Del Monte or Damonte?

Del Monte. The brand-new one.

It's the new one down on South Virginia

Yes.
-- 0off of Arrowcreek Parkway?

What merchandise Hid you obtain that day,

I bought a mountain bike.

Was the bicycle obtained using a fraudulent
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UPBC bar code label?

label?

Q

A

made it.

Q

Yes, it was.

On October 17m, 2001, sir, who made that

The defendant did.

Did you watch him make that label that day?

That label, no. Tt was already made.

It was made when?

It was made when -- I have no idea when he
It was already made when he picked me up.

So by the time you arrived at Wal-Mart it had

already been made-?

A

Q

Yes.

Do you recall about approximately what time

of day you went to Wal-Mart?

A

Q
bicycle,
A

Q

It was roughly arocund 4 o'clock.

And who placed the UPC bar code on that
sir?

The defendant did.

50 during this tfansaction it was actually

the defendant who went into the store, correct?

A

Q

Correct.

Did vou meet him inside the store or did you

meet him outside the store?
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A I waited outside the store for him.
Q Where approximately were you?
A I was in the wvan, roughly in the middle of

the parking lot.
Q ° And what were
waiting for him?

A I was smoking

you doing while you were

a clgarette,

Q And did the defendant eventually come out of

the store?

A Eventually, vyes.
0 And what was his conversation with you?
A Conversation with me was that he had placed

the label on a Mongoose mountain bike, he told me where

it was at and handed me the money and told me to go get

it.

Q And did you go into the store?

o

Yes, I did.
Q And where did
A I went around
electronic section of the

bicycle display and found

it off the rack by myself.

you go?

to the electronics shop, the
store and worked my way to the
it on the rack. Couldn't get

I had one of the store clerks

help me get it off the rack and then I wheeled it up to

the cashier.
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Q Okay.

MS. RIGGS: And, Your Honor, I apologize at
this time, it looks like the jury is beginning to
accumulate some exhibits. I believe that the éourt clerk
will have no objection if they want to, when they are
finished looking at them, put them in the spare chair up
at the top, if you have mno objection tc that.

' THE COURT: No. I see that Mr. Christiansen
is placing them in the extra chair there in the corner
and that's a fine place for them for the time being.

MS. RIGGS: oOkay. Thank you, Your Honor.

BY MS. RIGGS:

Q Sir, you said that Mr. Volpicelli did place
the UPC tag on this bike. Where was that located
specifically?

A It was located specifically on the bar that

holds the seat to the bike.

Q So what happened when you got to the
register?
A I wheeled it up to the register, right, I

proceeded to tear the UPC bar code off and handed it to
the cashier. I told her it would be a lot easier if I
handed it to her than if she scanned it.

Q And did she go ahead and scan the bar code?
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A

Q

Yes, she did.

Sir, do you recall what Wal-Mart's asking

price was for that bicycle?

a

Q

A

Q

$249.

Do you recall what price you paid for it?
$80.

Where did you get the money to ‘pay for it?
From the defendant.

And what did you do with the bike after

paying for it?

A

Q

A
Q
bicycle?
A

Q

A

Q
bicycle?
A

Q

I put it in the wvan.
Now, sir, do you ride a bicycle?
No, I don't.

Even though you don't drive you don't ride a

No, I take the bus wherever I go, or I walk.
Do you have any children? .
Not in this state, no.

No small children that would be using a

No.

So did you, at any time did you intend to

retain the bicycle?

A

No, I did not.
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Q And, again, where did you put the bicycle
when you came out of the store?

A In the back of the van.

Q aAnd you received a receipt when you purchased
the bicycle, correct?

A Yes, I did.

Q I'm showing you State's Exhibit 21. Can you
tell me what's, what I have just handed you, please?

A It's a receipt for the bike.

Q And can you tell me what date is printed on

that, please?

A October 17, 2001.

Q And what is indicated on that receipt,
please?

A 26-inch mountain bike. "

Q And what is the price indicated?

A 74.96.

Q $74.967?

A Yes, it is.

Q Now I'm showing you State's Exhibit 3,
Mr. Bowman. Can you tell me what that is or do you

recognize 1it?
A It's the price for the 26-inch Mongoose,

Q And is that the actual price that was posted
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at Wal-Mart?

A | Yes, it is.

0 And I'm showing you State's Exhibit 5. Do
YyOou receognize what that is, sir?

A That's the bicycle.

Q That's the bicycle that you took down from
the rack and obtained with a UPC bar code that the

defendant gave you?

A It is.

Q And with the defendant's money, correct?
A That's correct.

Q ° Thank you.

MS. RIGGS: Your Honor, may I have permission
to show State's Exhibit 21 to the jury?

THE COURT: Yes, you may.

MS. RIGGS: Thank you.
BY MS.'RIGGS:

Q Sir, you mentioned that you obtained some
expensive rugs -- Oh, I'm sorry, you did not say that.
Did you have occasion to go to Lowe's?

A Yes.

Q . Did you ever purchase anything at Lowe's
using a fraudulent UPC bar code?

A Yes,
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Q

A

Q

you mean by

you went in
A

Q

A

Q

What did you purchase at Lowe's?

Rugs, high-end rugs.

Okay. When vyou sa§ high-end rugs, what do
that?

Rugs that retailed for $500 apiece.

How many times did you do this; do you

Twice.

And who made the bar codes that you used when
to Lowe's?

The defendant.

Who placed the bar codes on the rugs?

I did.

Do you recall whether those rugs had any

packaging when you --

A
packaging,
Q
do you reca

A

Q

Yes, they were in a white fiberglass
fiberglass mesh packaging.

And were the rugs flat, were they rolled up:;
117

They were rolled up.

Where on the rugs, sir, specifically did you

place the bar codes?

A

package.

Over the original bar code at the end of the
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A

Q

You said how many of these did you purchase?
Two.

Were they bought at the same time?

No, they were not.

Approximately how far apart were they bought?
A week.

And you said earlier, you had mentioned

earlier what the store's purchase price or list price was

for those rugs; do you recall?

A

Q
rugs?

A

Q
for the rug

A

Q
you tell me

A

Q

A

Q

They were listed. at $500 apiece.

Do you recall what you were paying for those

$80.

And, sir, do you recall receiving receipts
transactions?

I do.

Sir, I'm showing you State's Exhibit 22, can
what this is?

It's a receipt for an area rug.

What is the price indicated on that rug?
$74.

Do you recognize that as one of the receipts

you obtained during one of these two fraudulent

transactions?
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A Yes, it is.
Q Thank you.
MS. RIGGS: Your Honor, may I have permission

to show State's Exhibit 22 éo the jury?
THE CQOURT: Yes, you may.
MS. RIGGS: Thank you.
BY MS. RIGGS:
Q Now, sir, what happened to the rugs after you
obtained them?

:\ I put them in the wvan.

Q Did you ever see them again after that?
A I did not.
Q 'Sir, did you ever have occasion to go into

Home Depot?

A Yes, I did.

Q Do you remember a barticular transaction at
all that you conducted in Home Depot? |

A Yeah, I bought a toilet for the price of a
one-horsepower garbage disposal.

Q So did the -- Am I to assume from Ehat
statement, did the register tape read out one-horsepower

garbage disposal when a toilet was rung up?

A _ Yeah, it rung up as a garbage dispcsal.
Q + Do you recall what time of day that was, sir?
204
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A It was in the morning.
Q | Do you recall approximapely how much Home
Depot was.charging for that toilet?
A Roughly 3- or 5400, I believe.

Q Was the toilet obtained using a fraudulent

UPC code iabel?

A It was.

Q Again, who made that label?

A . The defendant.

0 And was, how was the toilet packaged?

A A big box.

Q And you checked out at the register; is that-
correct?

A That's correct..

0 Do you recall receiving a receipt?

A Yes, I do. |

0 Did the clerk ask you any questions when here

you are with this big box obviously containing a toilet
and a one-horsepower or a garbage disposal appears on the

register tape?

A No. All he asked was the money.

Q - Nobody at Home Depot picked up on it?

A No.

Q How did you pay for the toilet, sir?
205
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A Cash.

Q And where did you get that cash?

A From the defendant.

Q I'm showing you what's been marked as State's

Exhibit 23. Can you tell me what that is oxr do you

recognize it?

A It's a receipt for the tollet.

Q What is indicated on the receipt?

A One-horsepower disposal.

0 And how much is, what's the price as

indicated . on the receipt?

A 194,

Q aAnd, again, that's far less than what Home

Depot - was asking for the toilet?
A A lot less.
Q Thank you.
MS. RIGGS: Permission to show State's
Exhibit 23 to the jury, Your Honor?
THE COURT: Yes, you may.
MS. RIGGS: Thank you.
THE COURT: We're headed towards a recess
again since it appears this witness will be still a bit
longer from what I can tell. But if we have a recess,

don't want the actual exhibits to go into the jury room
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at this time. I don't think that's appropriate. So
perhaps, since you keep giving these items to the jury
and they are still looking at them, perhaps I can let the
last receipt be placed in the chair and then we'll take a
recess.

MS. RIGGS: That's fine, Your Honor.

THE COURT: Now, during the course of this
upcoming recess, I will admonish‘the jurors that you are
not to discuss this case among yourselves, with anyone
else, do not read, watch or listen to any media account
of this proceeding, and do not form or express an opinion
on any subject connected with this trial until the matter
is submitted to you for youf deliberation.

And perhaps we could just pass the last of
the receipts and have them placed in the chair there-
since welwant to preserve the integrity of these
exhibits. ‘

Court will stand in recess.

THE BAILIFF: All rise.

({Recess taken from 3:46 p.m. to 4:08 p.m.}

THE BAILIFF: Court is again in session.

THE COURT: You may be seated.

Ms. Riggs, you may continue.

MS. RIGGS: Thank- -you, Your Honor.
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BY MS. RIGGS:

Q Sir, before the break we were talking about
the purchase of a toilet at Home Depot. Do you recall
that?

A Yes, I do.

Q And you recall your testimony that you had

purchased that toilet with a bar code that had come from
a garbage disposal, correct?

A Exactly.

Q Sir, I'm showing you State's Exhibit 24. Cén
you tell me what that is, if vou recall?

A It's the toilet,

Q That's the toilet that you purchased?
A Yes, 1t is.
Q Thank you.

MS. RIGGS: Your Honor, may I show the jury
State's Exhibit 247

THE COQURT: Yes, you may.

MS. RIGGS: Thank you.
BY MS. RIGGS:

Q Mr. Bowman, do you also recall in conjunction

with the defendant making fraudulent purchases at a bed
and bath store?

A Yes, I do.
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Q Do you recall the name of that store?
A Bed & Bath Beyond.
Q Okay. Do you recall what merchandise you

obtained at that store?
b Two coffeemakers.
Q Did you use fraudulent UPC bar codes to

obtain those two items?

A Yes, I did.

Q Who made those bar codes, sir?

A The defendant.

Q Who placed those on the coffeemakers?

A I did.

Q Do you recall what Bed Bath & Beyond was

charging for those coffeemakers?

A A hundred dollars apiece.

Q And how much were you paying for them, if you
recall?

A $30.

0 Did you receive a receipt for each of these

transactions?

A Yes, I did.

Q I'm showing yvou what's been marked as State's
Exhibit 25. Do you recognize that, sir?
A Yes, I do.
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Q And what is it?
A It's for the coffeemakers.
Q And they were -- How many coffeemakers were

purchased during that transaction?
A Two.
Q " And that's the ~-- Can you tell me what date

that was, please?

A 9/21/01.

Q September 21, 20017
A Yes.

Q Thank you.

MS. RIGGS: Permission to show State's
Exhibit 25 to the jury, Your Honor?

THE COURT: Yes, you may.

MS. RIGGS: Thank you.
BY MS. RIGGS:

Q Now, sir,ﬁthe two coffeemakers that you

bought, you did mention earlier that you kept a coffee
maker. Did you keep one of these coffeemakers purchased

at Bed Bath & Beyond?

A Yes, I did.

Q What happened to the other one?

A I gave it to the defendant.

0 Sir, I'm showing you State's Exhibit 26. Do
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you recognize what's depicted in this paragraph?

A Yes, I do.

Q And what is that?

A It's one of the coffeemakers.

Q And that's one of the coffeemakers that was

prurchased on this night in question?
A Yes, it is.
Q Thank you.
MS. RIGGS: Your Honor, may I show State's
Exhibit 26 to the jury?
THE COURT: Yes, you may.
MS. RIGGS: Thank you.
BY MS. RIGGS:
Q We're going to return your attention now,
Mr. Bowman, to the night you were arrested. And before

we do go on, can vou tell me if you have a job now?

A I do.

Q Where do you work now?

A T work at Baldini's Grand Pavilion.

Q What are your work hours?

A | From 8:30 at night to whenever I get off,

usually by 7:00 a.m.

] Do you work graveyard shift?
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Q So did you get any sleep right now?
A About an hour.
Q So you are running on one hour sleep right

now, correct?

A That's correct.

Q We'll move through this as fast as we can,
Mr. Bowman.

Returning your attention to October 17,

2001, you testified that you just obtained a Mongoose
bicycle, correct?

A That's correct.

Q After yvou returned to the vehicle, did the

two of. you, meaning you and the defendant, leave

Wal-Mart?
A Yes, we did.
Q How far did you get?
A Just down the street.
0 Why did you get just down the street?
A We were pulled over.
0 By whom?
A The police.
Q And how did you become aware that the police

were trying to stop the two of you?

A By the red and blue flashing lights.
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A

Q

immediately when it became apparent that the two of you

And who was driving at this point?

The defendant.
What vehicle was he driving?

The Mazda MPYV.

Now, did the~defendant stop the .vehicle

were being pulled over by the police?

‘A
0

A

Q

No, he did not.
He kept driving-?

He did.

Did either -- Do you recall whether either of

you had a cellular telephone with you that day-?

A

0

A

Q

make any phone calls before the vehicle was pulled to the

He did.
Did vyou?

I did not.

pDid Mr. -- or did the defendant attempt to

side of the road?

a
Q

A

Q

was speaking, or who he was speaking to?

A

Just one.

and you could hear him speaking?

I could.

Could you tell from what he was saying who he

One of his boys.
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Q One of his children?
- A Yes.
Q What was the defendant saying to his child?
A He was apologizing to him.
Q Apologizing saying what?
A That he had screwed up, that he wag headed

)

back to jail.

Q Did the defendant eventuélly pull the car
over?

A He did.

Q Did you have to do anything to convince him

to pull that car over?

A No. It was a big -- As we went down the
road, right, the bigger the police car procession got
behind us.

Q So you got down to, what, the 9000‘block of
Virginia Street?

A I truly don't remember how far. It wasn't
very far, a couple lights.

Q Would you say it was about the same -- You
got to about where the Winco store is now, maybe. not
guite that far-z

A To be honest with you I don't remember.

Q Okay.
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A I know it was a used car lot at the time.
Q Sir, when the officer stopped the two of you,

was any of the evidence that you described today in the

van?

A Yes.

Q Can you tell me what was in the van?z

A The bike. There was a comforter. The label
maker, the carry -- all the equipment to, to make the bar

codes, the bar code receipts, everything.
Q So the little plastic organizer, the

accordion folder was in there?

A Yes, it was.

Q And, again, the label maker?

A Yes.

Q Do you have any personal knowledge:about how

all that stuff, discounting the bicycle, got into the

van?
3 No,
Q Did you put any of that stuff in the van?
A I did not.
Q Sir, was the defendant arrested that evening-?
A He was.
Q Were you arrested that evening?
A I was.
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Q Were you charged with any crimes resulting
from your participation in the scheme that you have just

described to the jury?

A Yes, I was.

Qo What was the charge?

A Burglary.

Q During the police investigation of this

defendant, did you cooperate with the police?

A I did.

Q How did you cooperate?

A By answering the guestions truthfully.
Q@  Did you give statements to the police

regarding dates, times, stores, items obtained, methods

that you used, things like that?

A I did.

Q What's the status of your criminal case now,
sir?

A I'm currently incarcerated, coming towards

the end of it.

Q When is your incarceration going to be over?

A February 9™ of next year.

Q Do you anticipate being on parole at that
time?

A I do.
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Q Did you plead guilty pursuant to a plea
bargain in this casgse, sir?

A I did.

Q Were any other charges dismissed by the
district attorney in exchange fér your plea of guilty to

one count of burglary?

A Yes, there was.

Q Has anyone told you what to say here today?
A No.

Q Were you threatened or promised anything in

exchange for your plea or your testimony here today?

A No.

Q Sir, during -- between June and October 2001,
did you have a job?

A I did.

Q  And how many hours per week do youf did vou

work during that time?

A Forty to 56.

Q Up to 56 hours per week?

A Up to 56 hours per week.

Q During the time you were acquainted with tﬁe

defendant, did you have any personal knowledge as to
whether he had a job?

A Yes, I do.
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Q Did he have a job or didn't he?
A He did not.
Q Did he ever inform you about whether he had

any other source of income since he wasn't working-?
A Just his credit cards from what I know.
MS. RIGGES: State has nothing further for
this witness. Thank you, Your Honor.
THE COURT: Mr. Van Ry, you may ask guestions
of the witness.
MR. VAN RY: I do. Thank you. May I

approach?

~.” CROSS-EXAMINATION ~.°

BY MR. VAN RY: |

Q Mr. Bowman, I note that you are, yocu appear
to be very tired; is that correct?

A I am tired, vyes.

0 Is that tirednesg the result of any
medication you might be taking?

A No, it is not.

Q So your testimony is you are not taking any
medication?

A None.,

Q You are not taking any Xanax?
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A No.

Q No Paxil-z ‘

a No. :

Q You testified that you did plead 'guilty in

this matter, that there were charges dismissed; is that

correct?

A That is correct.

Q How many charges were dismissed?

A Six.

Q And were those six aléo burglarf charges?

A Some were burglary, some were conspiracy.

Q When you agreed to plead guilty to one count,

was there a stipulation or an agreement as to the

possible sentence you would receive?

A Yes.

0 And what was that?

A A one-to-ten.

Q So you gave up six, at, least six other

charges in return for an agreed one-to-ten sentence; 1is
that correct?

A That's correct.

Q And in fact when you were sentenced, the
sentence was even better than a one-to-ten; is>that

correct?

219 V5.935




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A That's correct.

Q The judge gave you a lighter sentence. What
was that éentence that he gave you?

A Sixteen to 48, 16 months to 48 months.

Q S50 instead of the six charges you may have
had as felonies, you ended up with a 16 to, lé-month to
four-year sentence; 1is that.correct?

A That's correct.

Q What other felonieg, if any, do you have in
your background?

MS. RIGGS: Objection. Objection, Your
Honor. Prior bad acts.

THE COURT: I am just wondering, is this
something that would fall into the category of statutory
prior convictions? Is this what you are after?

ME. VAN RY: That's correct.

THE COURT: Well, that would be limited to
felony convictions within the past ten years.

MR. VAN RY: That's correct, Your Hohor. I
can clarify that question.

THE COURT: &all right.

I would overrule the objection insofar as

we're only talking about statutory convictions.

11177
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BY MR. VAN RY:
Q In the last ten years have you been convicted

of any other felony?

A Yes, I have,

Q What was that?

A Burglary and forgery.

Q And was that here in Nevada?

A . Yes, it was.

Q When you say forgery, was that forging of
checks?

A It was forging of checks.

Q In effect during the time that you allege

that you were involved with Mr. Volpicelli in this
scheme, you were on parcle and probation for those
charges; is that correct?

A That's correct.

0 And in fact Mr. Volpicelli gave you rides
because you didn't have a car to check in to your parole
and probation officer; is that correct?

A One time, yes, and then we were arrested.

Q Did Mr. Volpicelli give you rides to other
places, like to purchase culinary items for your work?‘

A That was on the way back from doing our

scheme.
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Q So that would be 'a yes, he did?

A Yes.

Q Did he ever drop you off at the Gold Dust
West?

A Yes, he did.

Q Did he ever drop you off at the Silver
Legacy?

A Yes, he did.

Q Did the detectives in this case ever assist

you in obtaining a paycheck from the Sands?

A No.

0 So your testimony 1is you never received
assistance from the detectives in this matter to receive

your paycheck from the Sands?

A To receive my paycheck?

Q Right.

A That's correct.

0 So that would be a no, it didn't happen?

A It didn't happen.

0 Okay. This case has been pending for quite-

some time in terms of my client and when these actions
allegedly occurred. How many conversations have you
personally had with detectives?

A ‘ Several.
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0] Pardon?
A The actual number I couldn't say. There's

been several.

Q Would it have been more than five?
A Yes,
o] and, again, additionally in preparing for

your role in this, because it was understcood pursuant to
the agreement that you would, you might be called upon to
testify against Mr. Volpicelli; is that correct?

2 That's correct.

Q During the course of the preparation for
that, have you spoken with the district attorney or any

district attorneys?

A Yes, I have.

0 How many times?

A Twice.

Q Now, you testified earlier that you éid keep

& shaver and a coffee maker in your apartment; is that

correct?
A That's correct.
O Isn't it also true that you kept a CD player?
A Not to my knowledge.
0 Isn't it also true that you kept an alarm
clock?
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A Don't recall.

Q Is it also true that you kept one of those
home theater systems we talked about?

A No, it is not.

Q Have you ever purchased a Brother label maker
at a Staples in California?

A No, I have not.

Q During this time in the summer to the fall of

October, excuse me, of 2001, did you have access to a

computer?
A No, I did not.
Q - You did not?

Now, you testified that on most occasions you
claim that you would go in separate from Mr. Volpicelli

into the store that, whatever the place was; 1is that

correct?
A That's correct.
Q What dates and what times were there when

Mr. Volpicelli entered the store at the same time you
did?

A There's too much of a time in between to give
you those_exact dates for sure.

Q You are not sure of those exact dates?

A No.
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Q

Were there times when Mr. Volpicelli would

walk in by himself without you and then you would follow

him?

recall that.

A

Q

a

Q

A

Q

There was times, yes.
And what dates and times would those be?

I, again, it's been too long of a time to

You donjt recall for sure?
No.

And were there also times when you walked

into the store on your own without Mr. Volpicelli

entering at allv?

right,

But to

answer

Honor.

11177

A

Q

a

That's correct.
And what dates and times were those?

Again, just the times when I had gone in,

to do the purchase or he'd stay out in the van.

remember dates and times, again --

Q

So the answer -- I'm sorry to interrupt. The

would be you don't reéall?

A

I don't know.

MR. VAN RY: If I may have a moment, Your

THE COURT: Yes.
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BY MR. VAN RY:

Q Let's go back to your plea agreement. During
the course of the negotiations of your plea agreement,
which means that where you were to enter a plea in return
for some agreement by the State, was there a discussion

of the habitual criminal statute?

A For me?

Q Um-hum.

A No.

Q | That didn't come up?

A No.

Q You testified at one point that you became

angry at Mr. Volpicelli because he didn't arrive soon

enough to pick you up, you had to wait for 30, 35

minutes. Do you remember that testimony?
A Yes, I do.
Q Is that the only time you became angry with

Mr. Volpicelli?

A Yes, it is.

Q So your testimony is you never at any time
during this summer and fall escapade, you only became
angry with him once?

A Only one time. It's the only time he left me

standing out in front of the store for a half hour.
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Q Are you angry with him because you were with

him when you were arrested?

A I was mad, sure. ‘
Q Yes?
A I was upset I was going back to jail.

MR. VAN RY: If I may have a moment, Your
Honor.
BY MR. VAN RY:
Q Did you ever ask Mr. Volpicelli if you could
use his vehicle for the purpose of you going on a date?
A No, I did not.
Q Did Mr. Volpicelli give you money to help you

go to Salt Lake City for the funeral of your father?

A Only after when I did the service for him.

Q But he did give you some money for that?

A Yes, he did.

Q So you could go to Salt Lake for the funeral

of your father?

A That's correct. But like I said, the prior
day, right, we went on three or four stores.

Q This is a broad gquestion, but I need some
clarification on this point. Is it your tesfimony that
you never actually saw Mr, Volpicelli affix these

fraudulent UPC labels to any item that you purchased?
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: That's correct.
Q So the only way you know that he put those on
those items is based upon what you claim he told you; 1is

that correct?

A That's correct.
Q Just one further moment, Your Honor, if I
may .
MR. VAN RY: Nothing further, Your Honor.
Thank you.

THE COURT: Ms. Riggs, you may ask additional
questions, if yvou wish.
MS. RIGGS: Thank ydu, Your Honor, I just

have a couple.

AR REDIRECT EXAMINATION ~."
BY MS. RIGGS:
Q Mr. Bowman, you had indicated to defense
counsel that you were angry with Mr. Veolpicelli on, at

the time of your arrest, correct?

A That's correct.
Q Do you have a reason for that, sirz
A Yes, I was headed back to jail. I know I was

headed back to jail. I had been caught, he wouldn't pull

over.
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Q And you were angry at him because he wouldn't

pull over?

A Mainly because I was going back to jail
because I was mad. I was more mad at myself than him.
Q Did the defendant indicate to you that he

knew he was being followed?

A Yes, he did.

Q By the police?

A Yes.

Q Didn't bother to tell you this during the

time of your scheme with him, did he?

A No, he didn't.
Q And let's go into this a little more. You
said that you were angry at yourself. Mr. Bowman, why,

if you had just gotten out of prison, you said, why did

you start participating in this particular scheme?

. At the time I was making $7 an hour. I
just -- and garnishment for half my pay before taxes.

Q What was the purpose of that garnishment?

2 Child support. And I hadn't really had a

4

chance to get on my feet and I was sinking.

Q Sinking, is that the --

.3 Yeah, I was losing everything.

Q And did that $200 a night seem attractive to
229

V5.945




i0

11

12

13

14

15

16

17

18

19

20

21

22

23

24

you?

per week at

A

Q

A

Q

A

Q

Very attractive.

And, again, you were working 40 to 56 hours
this time --

Per week.

-- at this time, correct?

That's correct.

As far as you know the defendant wasn't

working at all, correct?

A

Q

No.

So what are you doing now? What is ~-- You

have testified that you are working, correct?

Restitution

job?

A

Q

A

Q

That's correct.

And what is yvour job again?

I cut donuts.

And where is this?

The Grand Pavilion at Baldini's.

And how many hours per week do you work?
Close to 66.

Since you've been at the Northern Nevada

Center, sir, have you maintained a steady

I have.

What's your plans for when you get out of
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that facility?

A To maintain work, get an apartmenqa get on my
feet. The facility has actually offered me an
opportunity where I can get a good start, to where when I
do get the garnishment, which is coming, I guarantee a 50
peréent garnishment when I got out, but this time I'll
have money in my pocket to weather the storm. And if I
have to I'll go get a second part-time job to maintain
it.

Q So Mr. Bowman, you sound like you are
determined to make it out on the outside this time?

A I've had enough. Enough's enough.

Q Okay. Now, you testified to defense counsgl
that sometime during the duration of this scheme your

father died in Utah, correct?

A That's correct.
Q At that time did the defendant approcach you
and say, "Hey, Brett, you know, I'm sorry to hear your

bad news, I know you are short, here's some money, go
see, you know, go do what you got to do in Utah?" Was
the convefsation anything like that?

A Nothing like that at all.

Q So you sound like or it sounds like by the

testimony you gave you basically had to work for it,
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correct?

A That's correct.

Q After -- Well, let me ask you this.

‘On the day that the defendant gave you some
money to go to Utah, you said that was after you had
completed the work or the scheme for the day before,
correct?

A ' That's correct.

Q Did you tell him about your father before or
after you started that work?

A It was after.

Q So, so now I'm a little confused. Was he
aware prior to when you started doing the job or hitting
the stores that your dad had died? ’

A He was aware that my father was deathly ill
in the hospital at the time, and over the course of a
12-hour period he had passed away. And then I had

informed him, right, that I might have to go back to Utah

for a couple of days.

Q What was his response when you said that?
A -Sorry to hear basically.

Q But no "here's some money"?

A No.

Q You did the work first?
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A bid the work first.

Q fhen he --

A I went out and worked for it. He didn't pay
me that day. He paid me the following day before I left.

Q Now, why didn't he pay you that day?

A Because he didn't have enough money in his
pocket to pay me after we got done doing what we did.

Q Did he tell you that before you hit the
storesAthat night?

A No.

Q . He didn't tell you he didn't have enough

money to pay you that night?

A No.

Q So then what happened?

A At the end of the day, "I'll get with you
tomorrow and I'll pay you tomorrow." And I said that

would be fine.
Q Okay. And then --
A It happened like that a few times, which was

okay with me because he was always good for the money.

Q But not always good the day that you --
A Right, that's correct.
Q And to finish my question, I was going to say

that the day you hit the stores, sometimes he would not
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pay you right away, you would have to wait for a day or

so?
A Right.
Q Okay. Thank you.
MS. RIGGS: State has nothing further, Your
Honor.

THE COURT: Anything else?

MR. VAN RY: Youf Honor, I do have a matter
we need to consider outside the presence of the jury.

THE CQURT: Would.you, in general, though, be
finished with this witness?

MR. VAN RY: Yes, Your Honcor. Well, may I
approach?

THE COURT: Yes, you may apprcach the bench.

(A discussion was held at the benéh off the

record.)

THE COURT: Mr. Bowman, you may be excused.
And we will be excusing the jury for the day as well.

I will admonish the jury that you are not to
discuss this case amongst yourselves or with anyone else.
Do not fead, watch or listen to any media account of this
proceeding.and do not form or eipress any opinion on any
subject connected with this trial until the matter is

submitted to you for your deliberation.
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Now, on Tuesday and Thursday mornings this
department has some summary criminal matters, so we have
that at 8:30 tomorrow morning as well. I'm informed we
have 19 matters and eight of those are sentencings, so I
am going to anticipate that it will take a while to work
through that morning docket, so we'll be in recess until
10:30 tomorrow. So if you would be back here at 10:30,
we'll start up then. I would imagine the morning
criminal matters will be over. So with that we'll all
rise for the exit of the jﬁry.

And Mr. Bowman, you are excused.

THE WITNESS: Thank you, Your Honor.

MR. VAN RY: For the record, defense reserves
the right to recall Mr. Bowman.

MS. RIGGS: And also the State, Your Honor.
Thank vyou.

THE COURT: All right.

MS. RIGGS: Thank you.

THE WITNESS: No problem.

(The following proceedings were had in open

court, defendant present, out of the presence

of the jury.)

MR. VAN RY: Your ﬁonor, I think it would be

appropriate that I speak, unless you have something vou
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wanted to direct me to do.

THE COURT: I just want to make sure
Mr. Bowman had exited the room before we get into any
other matter. And I was informed, Mr. Van Ry, that you
wish to put something on the record outside the presence
of the jury.

MR. VAN RY: Yeah, thank you, four Honor.
After cross-examination of several witnesses, and
particularly Mr. Bowman, my client indicates a desire to
do further cross-examination of the witness by himself.
And that's where we're at. And we bring that to the
Court's attention because I know that I am currently
counsel of record and I believe strategic guestioning is
within the domain of my skill, expertise and my
representation in this matter.

THE COURT: Well, Mr. Volpicelli, is it true
that you wanted to ask additional questions of the
witness?

THE DEFENDANT: Your Honor, I have a slurry
of guestions which I would like‘to address to each of the
witnesses. And in the event that the questions are not
in line with the protocol of the Court, I would be glad
to consult with counsel to modify those questions to suit

the Court's needs.
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THE COURT: Well, Mr. Volpicelli, you are
represented by counsel and your side does not get two
attorneys, so to speak, to ask guestions of the witness.
As long as you are represented by counsel, questions will
be asked by Mr. Van Ry and no one else for the defense
side. And if you are dissatisfied with the services of
your attorney, you know, that's something that can be
brought up, you know, after the trial. But we're not
going to disturb the way the trial is proceeding in this
matter in that you did make a motion to rep;esent your,
yourself and we are pfoceeding with you being represented
by counsel. But we do have the record that, you know,
you wanted to ask additional qgestions.

| THE DEFENDANT: Yes, Your Honor.

THE COURT: But your attorney is the one
asking thé gquestions and representing you in -this matter.
He's the trained legal expert and has to make those
strategic decisions as to what is going to be most
favorable for you in the eyes of the jury.

And with that we will stand in recess
until --

MS. RIGGS: Your Honor, I apologize. May I
bring one more matter to the Court's attention?

During Mr. Van Ry's cross-examination of
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Mr. Bowman, he went into the fact that Mr. Bowman has a
felony conviction and that he was going to his parole
officer. I believe that -- and that was specifically
interested his character at part -- or specifically gone
into as character evidence. What I believe that does is
it opens up the door for the State to show where

Mr. Bowman met Mr. Volpicelli, which was in prison.

Mr. Volpicelli, or the defendant has now attacked Brett
Bowman's character with a felony conviction. The State
should have right to say, okay, so how did you two meet.
If he's going to be characterized as an ex-felon person
who was recently in prison, State has a right to preseﬁt,
well, where did they meet in Juné 2001 if Mr. Bowman was
recently in prison. They met in prison, Your Honor.

THE COURT: 2and Mr. Van Ry, do you have
anything to say as to this?

MR. VAN RY: Yeah, I do. I think that's a
ridiculous leap. Mr. Bowman is the one who is testifying
for the State, and as a defense we have a right to ’
examine his motives, his bias, his interests, and that
does not open the door to my client's potentially prior
bad acts and/or location. I think that may be a
different story if my client chooses to testify, however,

but I don't think inquiring about Mr. Bowman's ﬁrior
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previous felony convictions opens any door as to
Mr. Volpicelli's location at the time they met.

THE COURT: Well, I see that NRS 50.095 talks
about impeachment by evidence of conviction of crime, and
that's where we get the evidence of a felony conviction
within the preceding ten,years.. And that simply goes to
the issue of the credibility of the witness, not to other
issues. And so long as Mr. Volpicelli does not himself
take the stand and his personal credibility come into
play here, I would not authorize the State to go into
testimony with regard to Mr. Bowman concerning, well,
where did you meet the defendant, in prison. I don't
feel that's appropriate. The cross-examination by
Mr. Van Ry simply went into the prior offenses which are
admissible pursuant to NRS 50.095. And that's as far as
it would go at this point.

And then with that we will be in recess until
10:30 tomorrow.

THE BAILIFF: All rise.

MR. VAN RY: Thank you, Your Honor.

{The proceedings adjourned for the day at

hour of 4:50 p.m.)

-000-
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STATE OF NEVADA |}
} 85,
COUNTY OF WASHOE )

I, DAWN B, GUSTIN, Certified Court Reporter
in and for tﬁe State of Nevada, do hereby certify:

That the foregoing proceedings were taken by
me at the time and place therein set forth; that the
proceedings were recorded stenographically by me and
thereafter transcribed via computer under my supervision;
that the foregoing is a full, ‘true and correct .
transcription of the proceedings to the best of my
knowledge, skill and ability.

I further certify that I am not a relative
nor an employee of any attorney or any of ﬁhe parties,
nor am I financially or otherwise interested in this
action.-

I declare under penalty of perjury under the
laws of the Stéte 0of Nevada that the foregeoing statements
are true and correct.

Dated this 30 day of June, 2004.

Dawn B, Gustin, CCR #253
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this day of
— ‘
MW Pergbn Mgking Service
Motary Public ‘ .
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