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certain instances were Cight years old. In order to “pretend” that The sale occurred closer in time to the
date of reappraisal, the ASSESSOR applied the time adjustment methodology in the form of a “paired
sales analysis” in effect to guess as to what the sales price would be for those previous sales had the
sale of those properties occurred currently.

In the case of lakefront, there was finally a sale of a lakefront home that illustrated the flawed
time adjustment methodology (paired sales analysis) being applied by the ASSESSOR. All lakefront
homes had to be reduced as a result of the recent sale (“Quiet Waters”). The balance of the
homeowners in Incline Village/Crystal Bay were not so fortunate. The ASSESSOR’s time adjustment
methodologies directly conflicts with NRS 361.227(5) which require comparable sales to be based on
prices actually paid in market transactions. - |
D.  The COMMISSION

L Regulations

The COMMISSION is required to adopt regulations on valuation for local assessors to adhere
to in furtherance of determining the taxable value of land. NRS 360.250(1). Shortly after the 1981
tax shift, the COMMISSION promulgated regulations in 1982 pursuant to the process set forth in
Chapter 233B of the Nevada Revised Statutes governing the determination of the taxable value of land
during reappraisal by the local assessors. The 1982 regulations of the COMMISSION were applicable
during the 2003-2004 reappraisal of Incline Village/Crystal Bay. NAC 361.118 and NAC 361.122, as
adopted in 1982, are the regulations that goverﬂ the determination of the TAXPAYERS’ lands’ taxable
value for the 2003-2004 reappraisal year.

The DEPARTMENT had not performed its 10-year review of NAC 361.118 and NAC 361.127
as is required by NRS 233B.050(1)(e) after the conclusion of the ASSESSOR's reappraisal of Incline
Village. Thus, NAC 361.118 and NAC 361.122 were 10 years past due for their statutority-mandated
review. NRS 233B.050(1)(e) should have occurred in 1992 and had this review timely occurred,
possibly the problem in Incline Village/Crystal Bay currently pending before the Supreme Court could

have been avoided.

“generaily accepted appraisal standard.”
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The COMMIS&)N did {after receiving a request from @residents in Incline Village and
Crystal Bay) hold 32 workshops and ultimately adopted a new revised regulation on Aungust 4, 2004.
The regulation represented consensus between the 17 local assessors and interested taxpayers. The
purpose of the regulation as stated by the COMMISSION was “[T]he immediate and long-term effects
of the regulation is to promote better understanding of the valuation process by the public and to
promote the use of standardized valuation methods by county assessors for a more efficient and
equitable system of appraisal for property tax purposes.” AA 0980. The newly- adopted regulation
addresses each of the disputed methodologies and ultimatety the COMMISSION rejected every
standard and methodology utilized by the ASSESSOR during the 2003-2004 reappraisal of
InclineVillage and Crystal Bay. AA 0982-099%. '

2 Special Study

As a result of the issues that were arising in Incline Village and Crystal Bay, the
COMMISSION ordered the DEPARTMENT to perform a special study of the valuations of the
residential property located in Incline Village, Crystal Bay and the residential property located in
Douglas County at Laké. Tahoe, AA 0969-0973. The DEPARTMENT due to time constraints only
completed the special study as to Incline Village and Crystal Bay. AA 0969-0973. The finding of the
DEPARTMENT"s staff was that the residential property in Incline Village was poorly equalized with
property values being too low, too high and some just right. AA 0969-0973. The results of the special
study were so poor that the DEPARTMENT recommended that the residential property in Incline
Village and Crystal Bay be reappraised by an outside appraiser. AA 0969-0973,

3. Ratio Study

The Nevada Legislature charged the COMMISSION and its staff (the DEPARTMENT) with
the obligation to perform a statutory function to monitor the assessment practices in the State of
Nevada. The function is referred to as the “ratio study” which is required by NRS 361.333. The
Attorney General opined that due to the manner in which the DEPARTMENT had been selecting the
parcels for audit of the local assessors as required by NRS 361.333, that prior to the 2003-2004 tax
year, the COMMISSION had not been discharging its statutory function. RA 2290-2296. In fact, the

Attorney General indicated that had the DEPARTMENT been properly selecting parcels for review
15
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that the problems in InW¥he Village and Crystal Bay would havegen detected at an early stage and
may have been headed off. RA 2298-2296.
E. The County Board

At the beginning of the County Board session for the 2003-2004 tax year, the County Board
held an orientation workshop on December 19, 2002. RA 0707-0708. During the workshop, the
Chairman of the County Board indicated that he was concerned that some of the taxable values |
determined by the ASSESSOR in Incline Village and Crystal Bay were so high that the taxable value |
as determined by the ASSESSOR exceeded the property’s full cash value, RA 1750-1751. As a result
of the Chairman’s stated concerns, the County Board ultimately reduced two entire neighborhoods
because the taxable value as determined by the ASSESSOR had exceeded the parcel’s respective
taxable value. RA 1681-1682, Thus, even though the County Board attempted to address the resuits
of the use of ill-advised and illegal methods of valuation, the County Board’s primary concern was that
the taxable value not exceed the property’s full cash value. NRS 361.227(5). The County Board,
while making a large valuation reduction, entirely disregarded the fact that the methodologies resulted
in a violation of Nevada’s uniform and equal mandate as set forth in the Nevada Constitution.
F. The STATE BOARD

The STATE BOARD heard the requests of the TAXPAYERS that the standards and
methodologies utilized by the ASSESSOR were not prescribed by law and resulted in the imposition
of unequal and non-uniform determinations of taxable value. RA 2195-2206. In response, the STATE
BOARD stated that the ASSESSOR was unconstrained and was able to utilize any method of
valuation that he deemed appropriate. RA 2616-2617. In its June 30, 2003 Decision supporting the
use of the four disputed methodologies utilized by the ASSESSOR, the STATE BOARD concluded
that the methodologies did not need to be included in a regulation prior to their utilization for the
determination of land’s respective taxable value. RA 2539-2540.

TAXPAYERS also requested the STATE BOARD to perform its statutory equalization
function set forth in NRS 361.395(1)(b). Specificaily, TAXPAYERS requested that the STATE
BOARD review the tax rolls as adjusted by the respective County Boards of Equalization and adjust

parcels 1o the correct taxable value, The STATE BOARD refused to discharge its express statutory
16
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the homeowners with a retaliatory assessment. AA 0695-0696.

i t

function even though gTAXPAYERS had requested them to do so. RA 2577-2609. The STATE
BOARD dismissed the requests of TAXPAYERS as being not relevant, misplaced or even threatening

v,
STANDARD OF REVIEW

TAXPAYERS?’ petition is reviewed under NRS 361.420 which is specific to challenges to tax
assessments and permits a property owner denied relief by the STATE BOARD to petition for judicial

review.” The TAXPAYER bears the burden of proof “to show by clear and satisfactory evidence that

any valuation ... is unjust and inequitable.” Imperial Palace v. State of Nevada, 108 Nev. 1060, 1069
(1992). This burden is not satisfied “unless the court can find that the Board applied a fundamentally
wrong principle, of refused to exercise its best judgment, or that the assessment was so excessive as to
give rise to an implication of fraud or bad faith. " Id

V.
A EN

A.  The ASSESSOR and STATE BOARD Applied Fandamentally Wrong Principles in
Determining the Taxable Value of TAXPAYERS’ land for tax year 2003-2004

Judge Maddox concluded as follows:

The Legislature shall provide by law for a uniform and equal rate
of assessment and taxation, and shall prescribe such regulations as shall
secure a just valuation for taxation of all property, real, personal and
possessory, except mines and mining claims. Nev. Const, Art. X Sec. 1.

The State B.oard of Equalization is permitted to value property by
any method of appraisal approved by law. Washoe County v. Golden
. Road Motor Iun, 105 Nev. 402, 406 (1989). Properly promuigated
regulations have the full force of a law. NRS 233.B.040(1).
AA 0755-0756.

The uniform and equal clause in Nev. Const. Art. 10, §1 has been interpreted by the Nevada

§

In their opening brief, the ASSESSOR atleged that four parcels have not paid their taxes under protest, Frankly,
this argument of the ASSESSOR is simply outrageous because the ASSESSOR’s own record on appeal reflects
that the ASSESSOR voluntarily withdrew his objections in this regard. AA 0413. Asio TAXPAYER
MORIARTY, the TAXPAYER attempted to pay under protest and the Treasurer rejected his payment.
MORIARTY, through counsel, then re-subumitted his taxes under protest and the Treasurer accepted the same and
granted a refund of a penalty. The documents evidencing payment regarding MORIARTY are not in the record as
this issue was handled between counsel,

17
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Supreme Court many times. Recently, the Nevada Supreme Court in Sun City Summerlin v. State of
Nevada, 113 Nev. 833, 841 (1997) provided the following interpretation of the uniform and equal
clause regarding assessment and taxation.

The Supreme Court held:

Nev. Const, Art. 10, §1 requires the Legislature to “provide by law for a
uniform and equal rate of assessment and taxation™ and “prescribe such
regulations as shall secure a just valuation for taxation on all property.”
Early in its history, this Court explained that the constitutional provision
requires ‘that all ad valorem taxes should be of a uniform rate or
percentage. That one species of taxable property should not pay a higher
rate of taxes than other kinds of property.” State of Nevada v.
Eastabrook, 3 Nev. 173, 177 (1867). The Court concluded that a statute
providing for a different tax rate for the products of mines was
unconstitutional and void: “The legislature could neither make the tax
greater nor, less on the products of mines than on other property.” Jd at
179. This Court has reaffitmed its holding in Eastabrook many times.
See List, 99 Nev. 138, 660 P.2d 107.

Supra @ 841.

The Supreme Court in Boyne v. State ex rel, Dickerson, 80 Nev. 160, 390 P.2d 225 (1964) also
addressed the “uniform and equal rate of assessment and taxation™ language set forth in Nev. Const.
Art. 10, §1. The Supreme Court in Boyne further addressed the interaction of Nev. Const. Art. 10, §1
with Nev, Const. Art. 4, §20 and Nev. Const, Art. 4, §21.

Conversely, when the STATE BOARD utilizes a method of valuation not prescribed by law it
is applying a fundamentally wrong principle. fmperial Palace @ 1069 stated that “Specifically, these
cases are based upon the proposition that the State Board is permitted to use any method to determine
taxable value that is prescribed by law.” Id @ 1069. The failure to utilize a method of valuation
prescribed by law constitutes the application of a fundamentaily wrong principle. The importance of
utilizing only those methods of valuation as prescribed by law is that different methods of valuation
derive different taxable values.

The District Court in TAXPAYER BAKST’s matter provided as follows:

Both the Nevada Revised Statutes and the Nevada Administrative Code
outline several methods in which to assess property for taxation
purposes. However, none of the disputed methodologies are listed in
either the statutes or codes. Despite not being codified, the ASSESSOR

sléll used them in the reappraisal of Incline Village and Crystal Bay in
2003.

The State Board is allowed to assess property by any method of appraisal
18
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1 approved by law. This rule requires that the assessment methods be
codified in a law and promulgated through regulations, codes, or
2 statutes. By utilizing methods that are not part of the law, the methods
are therefore not approved by law.
3
While the county assessors must establish standards for appraising land
4 pursuant 1o the Nevada Revised Statutes, it is the Nevada Tax
Commission that shall adopt formulas and incorporate them in its
5 records, providing the methods used in establishing the taxable value of
all real property assessed by it. Since the Nevada Tax Commission shall
6 adopt these formulas, in furtherance of assessing property uniformly and
equally, it does not logically fit that each individual appraiser in the
7 ASSESSOR's office is free to determine their own methodalogy.
Furthermore, the individual adoption by the appraisers does not comply
8 with the procedures enumerated in the Nevada Revised Statutes for
. making regulations.”
AA0744.
10
u I As concluded by the District Court, none of the four disputed methodologies are in a statute or
12 regulation of the COMMISSION. Accordingly, based upon the holding in Imperial Palace, supra, no
s further analysis shouid be required as none of the disputed methodologies are prescribed by law and
1
: thus constitutes the utilization of a fundamentally wrong principle when determining a property’s
14
respective taxable value.
15
16 The STATE BOARD and ASSESSOR alternatively argue that NRS 361.260(7) bestow upon
the ASSESSOR the unconstrained authority to utilize any standard or methodology that the
17
8 ASSESSOR deems is appropriate irrespective as to whether the particular methodology is set forth in a
statute or regulation of the Nevada Constitution. This interpretation of NRS 361.260(7) of the
19 .
COMMISSION and ASSESSOR as affirmed by the STATE BOARD on June 23, 2003 is the catalyst
20
5 for the DEPARTMENT’s finding that the taxable values in Incline Village/Crystal Bay are out of
1
equalization and thus as a matter of law, is a violation of the uniform and equal mandates of the
22
Nevada Constitution,
23
B.  The Assessor Did Not Follow NAC 361.118 During the Reappraisal of Incline Village &
24 Crystal Bay
25
26
7
27)( The Appellants suggest that because Judge Maddox’s referenced NRS 361,320 in his Order, that the legal basis of
his Order is fundamentally flawed, While NRS361,320 is applied to central assessment, the Court's reference in
that regard appears to be erroneons as the proper statutory reference should have been NRS 360.250,
19
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The regulation’the COMMISSION that governs the &wolngics that can be used by a
local assessor in determining the taxable value of land is set forth in NAC 361.118. NAC 361.118

provides as follows:

W9 3 e B W N e

NGO e s el ek ke

Land. (NRS 360.090, 360.250) In making a physical appraisal, each
county assessor shall determine the full cash value of land by using
market-data or a comparative approach to valuation. If suffictent
market data is not available, the county assessor may use one of the
following procedures: ,

1. AI%ocation {abstraction) procedure: An allocation of the appraised
total value of the property between the land and any improvements
added to the land,

2. Anticipated use or development procedure: An estimate of the
value of undeveloped land which has the potential for development,
determined by decE:cting from the value of the parcel as fully developed
the cost of the development of the site, overhead, the expenses of sales
;mddany profit. The remaining portion is attributable to undeveloped

and.

3. Land residual technique: The income from a property is split
between the land and any improvements so that the portion allocated to
land can be capitalized into value.

[Tax Comm’n, Property Tax Reg. part No. 2, eff. 1-14-82]

The 1982 version of NAC 361.118 was effective for the reappraisal of Incline Village and
Crystal Bay as well as the 2004-2005 tax year. A review of NAC 361.118 provides that if there is
insufficient market data, then the ASSESSOR must value land by either: (1) allocation/abstraction
method; (2) anticipated use or development procedure; or (3) the land residual technique, ASSESSOR

Appraiser Ron Sauer testified under oath during the County Board hearings as follows:

As the assessor in Douglas — well, teardowns aren’t the best sales.
They’re finc. We wish we had vacant land sales of every other
property in Incline Village, If we had that we wouldn’t have to use
teardowns or use listings. We have to use the best data available.
Teardowns involve the best data. The reason we don’t believe that
they’re a bad transaction is because when a buyer, when he buys the
property, tears the house down, he’s indicating to us that there’s no
contributory value to the improvements that he’s purchasing, he’s
removing them.

RA 1172,

1t is clear that the ASSESSOR utilized two of the disputed methodologies because of the lack
of vacant land sales data. Pursuant to NAC 361.118, since as testified to by the ASSESSOR there waé
an absence of market data, the ASSESSOR was then required to use one of the alternate
methodologies set forth in NAC 361.118. Instead, the ASSESSOR utilized the disputed

20
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methodologies/standards. It is interesting to note that now before the Supreme Court, the STATE and
ASSESSOR now suggest that all of the disputed methodologies were either authorized or implied by
the 1982 version of NAC 361.118. Any arguments in this regard should be construed by the Supreme
Court as a last ditch attempt to justify the actions of the STATE BOARD and ASSESSOR. The record
on appeal is very clear that not only did the existing regulatory scheme provide that the disputed
methodologies are not included within the existing regulations on valuation by the COMMISSION, but
that the ASSESSOR refissed to follow the COMMISSION’s regulations on valuation. AA 0797-0799.
C.  The ASSESSOR and the COMMISSION’s Arguments to Substauntiate that the

ASSESSOR is not Subject to the Rule-Making Requirements of NRS 233B Disregards

130 Years of Stare Decisis as Applied to the Ad Valorem Valuation System of Taxation

Within the State of Nevada

The COMMISSION and ASSESSOR argue that the District Court was legally incorrect when
he stated that the ASSESSOR was not immune from Chapter 233B and that methodologies or
standards of valuation prior to their use must be set forth in 2 statute or a duly promulgated regulation
of the COMMISSION. The COMMISSION and ASSESSOR argue that because NRS 361.260(7)
requires assessors to adopt standards of valuation and since NRS Chapter 233B is applicable to only
State agencies, therefore the ASSESSOR is free to adopt methods and standards of valuation as he sees
fit. This interpretation of the foregoing authorities directly contradicts the historical interpretation of
the Nev. Const. Art. 10, §1, Nev. Const. Art. 4, §20 and Nev. Const. Art. 4, §21 as well as the duties
and obligations of the STATE and ASSESSOR as set -forth in Chapter 361 of the NRS.

1. The STATE and ASSESSOR's Inierpremrmn Conflicts with the County Board’s

Stated Position _

At the inception of this case, there were no dispute as to the applicability of Chapter 233B to
the ASSESSOR or the County Board. The County Board correctly represented in its website that the
County Board hearing process is subject to the Administrative Procedures Act. RA 2187-2190, Thus,
the County Board represented to every taxpayer in Washoe County that the Nevada Administrative
Procedures Act (Chapter 233B) was applicable to the proceedings before the Washoe County Board of
Equalization.

Moreover, the District Attorney representing the County Board in a letter dated January 10,

21
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2003 represented to the TAXPAYERS, in direct conflict with her client, that “NRS 233B would not
apply to CBOE hearings.” And, in the same letter, the Deputy District Attorney represented to the
TAXPAYERS that the procedures for “CBOE hearings can be found in Nevada Administrative Code
Sections 622-643.” RA 2255. The inconsistency of the District Attomey’s position in her January 10,
2003 correspondence is clear, when she stated that NRS 233B is inapplicable to County Board
proceedings yet on the other hand states that the proceedings are governed by the NAC which are the
regulations adopted pursuant to Chapter 233B. How can regulations adopted in compliance with
Chapter 233B of the NRS govern the proceedings before the County Board while the balance of
Chapter 233B be inapplicable to the same administrative proceedings? Simply put, there is no
reasonzble legal basis upon which the position of ASSESSOR in this regard can be reconcilc;:l.

It was only when the TAXPAYERS claimed that the STATE BOARD and the ASSESSOR
rendered decisions in violation of the requirements set forth in Chapter 233B of the NRS that the
ASSESSOR and the STATE BOARD began to argue that the language set forth in NRS 361.260(7)
authorizes al} 17 loca) assessors to apply any standard and rule of valuation that suits their fancy
because the ASSESSOR is not subject to Chapter 233B of the NRS. AA 0792-0799. As will be
addressed later in this brief, the arguments by the Appellants regarding NRS 361.260(7) is the only
argument that will legally justify the actions of the STATE and ASSESSOR that were taken during the
2003-2004 reappraisal of Incline Village/Crystal Bay. o

2. The STATE and ASSESSOR'S Intemretarioh and Application of NRS 361.260(7)
Conflicts with Previous Decisions of the Nevada Supreme Court

The only way any Court can accept the tortured analysis regarding NRS 361.260(7) as being
offered by the STATE BOARD and ASSESSOR that the ASSESSOR can utilize any standard or rule
on valuation is to make the illogical leap that the ASSESSOR is somehow a legally separate and
distinct entity from the STATE in the valuation process contemplated in Chapter 361 of the NRS.
Both the COMMISSION and ASSESSOR argue the same, See COUNTY's opening brief @ p. 2 and
COMMISSION’s opening brief @ p. 21. The arguments of the ASSESSOR and COMMISSION in
this regard contradict the current statutory scheme set forth in Chaptcr 360 and Chapter 361 of the

NRS as well as previous decisions of the Nevada Supreme Court and the Constitution of the State of
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First, the Nevada Supreme Court as well and the Federal District Court had clearly delineated

Nevada.

‘the function and role of county govemment in the ad valorem valuation process set forth in Chapter

361 of the NRS. In State of Nevada v. Reeco, 272 F. Supp 942 (1967), the Federal District Court
quoted a Nevada Supreme Court decision addressing the role of county government in the ad valorem

valuation system of taxation,
Reeco, at page 945, provides:
In 1876, in State of Nevada ex rel. Piper v. Gracey, 11 Nev 223, the

Court stated, at pages 227 and 228:

“* * * It relates to the collection of taxes imposed by the authority of
public statutes enacted by the sovereign power of the state, and the
money when collected, is received by the county in its public political
capactty, to be applied by the officers of the county to the specific public
purposes designated in the respective statutes which provide for its levy
and collection. In fact, all taxes imposed for county purposes emanate
from state authority, and the collection thereof can only be enforced in
the name of the state. Both the levy and collection is the action of the
state, operating through the instrumentality of ifs county
organizations. Counties are but integral parts or local subdivisions
of the state, instituted merely as means of government, and they, and
the officers thereof, are but parts of the machinery that constitute
the public systems, and designed to assist in the administration of
the civil government.” :

* [Emphasis added ]
TAXPAYERS submit that the long-established interpretation of the role of the ASSESSOR
and the STATE is the correct legal and constitutionally-required analysis. Based upon the
longstanding proposition that the ASSESSOR is simply performing a function required of it by the
State, it defies common sense how the COMMISSION and ASSESSOR could believe that the Nevada
Legislature in adopting the language in NRS 361 .260(7) sorme how reversed 125 years of stare decisis
permitting all local assessors the ability to create their own methodologies and standards of valuations.

D.  The ASSESSOR and COMMISSION’s Interpretation and Application of NRS 361.260(7)
Conflicts with Statutes in NRS Chapters 360 & 361

Moreover, the interpretation by the COMMISSION and ASSESSOR of NRS 361.260(7)
directly contradicts the very reason the COMMISSION was creaied by the Twenty-Sixth Session of the
Nevada Legislature in 1915, The COMMISSION was created to supervise the local assessors because

prior to the time the COMMISSION was created, the taxpayers of this State had been indulging in
23
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what has been referred to as a carnival of “individual equalization.” The phrase “individual
equalization™ means that each county was assessing property as it saw fit with no centralized
supervision to assure the “uniform and equal” requirements of the Nevada Constitution had been
satisfied. The Nevada Legislature, concerned about its constitutional obligations regarding prescribing
a uniform system of regulations, intended to secure a uniform and equal valuation thereby creating the
COMMISSION.

The intent behind the creation of the COMMISSION was to “centralize” the assessment and
equalization functions and to eliminate or otherwise minimize the “individual equalization.” Until
the reappraisal of Incline Village and Crystal Bay, neither the STATE nor any of its political
subdivisions had disputed the fact that the ad valorem valuation system set forth in Chapter 361 of the
NRS was centralized both as to assessment valuation as well as collection of the tax. It has always
been accepted that the methods of valuation and assessment would need to be general and uniform in
operation throughout the State. Now, the STATE and ASSESSOR in order to justify the actions of the
ASSESSOR, argue that the Nevada Legislature’s promulgation of NRS 361.260(7) represents a
reversal of the intent to centralize the ad valorem system set forth in Chapter 361 of the NRS. Neither
the COMMISSION nor ASSESSOR offer any support for its position in this regard with the exception
of their interpretation of one subsec.;tion of one statute contained in Chapter 361 of the NRS.

Contrary to the COMMISSION and ASSESSOR's interpretation of NRS 361.260(7), the exact
language that was inserted in the NRS when the COMMISSION was created regarding the supervision
of the local assessors is presently today found in NRS 360.215(6). Comsequently, had the Nevada
Legislature intended to reverse its very purpose of creating the COMMISSION, wouldn’t it had been
advisable to also change the very statute that was adopted to centralize the assessment and collection
function of the ad valorem system of taxation? Stare v. Weddell, 117 Nev. 651 (2001) ( Legislature is
presumed to be aware of existing statutes when new enactments are adopted).

E. The ASSESSOR and COMMISSION’s Interpretation of NRS 361.260(7) Violates Nev.
Const. Art. 4, §20 and is Inconsistent with Existing Authorities

Appellants argue that since the Nevada Legislature in NRS 361.260(7) requires assessors to
adopt standards/methods of valuation for land, the ASSESSOR nor any other local assessor is
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constrained in any manner as to how those standards are adopted and utilized in determining taxable
value of land. In addition, Appellants raise the applicability of AB 392 of the 2005 Session of the
Nevada Legislature for the first time in this case before the Supreme Court and the TAXPAYERS will
respond to the new arguments raised by the Appellants before the Supreme Coust.

NRS 361.260(7) provided at that time as follows:

The county assessor shall establish standards for appraising and
reappraising land pursuant to this section. In establishing the standards,
the county assessor shall consider comparable sales of land before July 1
of the year before the lien date.

The COMMISSION and ASSESSOR's interpretation of the language found in NRS 361.260(7)
is an unconstitutional interpretation of NRS361.260(7). Since as offered by the STATE and .
ASSESSOR, the Legislature bestowed the statutory authority to adopt any applicable standard that the
ASSESSOR deemed appropriate then each of the 17 assessors are free to practice their “ART” in the
manner that each local assessor deems appropriate. This interpretation and application of NRS
361.260(7) by the COMMISSION and ASSESSOR is violative of Nev. Const. Art. 4, §20 and Nev.
Const. Art. 4, §21 which provides as follows:

The legislature shall not pass local or special laws in any of the
enumerated cases - that is to say: . , .

For the assessment and collection of taxes for state, county, and
township purposes;

Based upon the express language of Nev. Const. Art. 4, §20, no law promulgated by the
Nevada Legislature relating to the assessment and collection of tax will be constitutionally valued
unless those laws are of a general and uniform operation throughout the State. The Nevada Supreme
Court has had occasion to previously interpret Nev. Const. Art. 4, §20 and has held that the
constitutional constraints set forth in Art.4, §20 to be as follows:

The prohibition in section 20 against the passage of local or special laws
“or the assessment and collection of taxes for state, county and township
purposes”, was only intended to apply to laws regulating the method of
Assessing and collecting taxes for the purpose of general revenue.........

State v. Fogus, 19 Nev. 247, 249 (1885).
By this provision, it was evidently intended simply to inhibit local or
special laws, respecting or Regulating the manner or mode of

assessing and collecting taxes. Assessment, as used in this section,
evidently has reference to the duties of the subordinate officer, known
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under our laws as an Assessor, who duty it is to ascertain the value of the
taxable property, and determine the exact amount which each parcel or
individual 1s {able for.

Gibson v. Mason, 5 Nev. 283, 304 (1869),

It is clear based on the Supreme Court’s decisions in Fogus and Mason that the methods of
assessing property must constitutionally be general and uniform in operating throughout the State. The
STATE and ASSESSOR’s interpretation in their application of NRS 361,260(7) will, and may have,
resulted in potentially 17 different systems of ad valorem valuation of land in the State of Nevada.
Thus, the interpretation of the COMMISSION and ASSESSOR is in direct conflict with Nev, Const.
Art. 4, §20 as interpreted by the Supreme Cowrt. The Supreme Court should note that the term
“assessing” stated in the Nevada Constitution has consistently been interpreted to mean the “method
and mode of assessing property.” The COMMISSION and ASSESSOR argue that the Legislature in
200} in SB 389 when it promulgated NRS 361,260(7) intended to permit each local assessor the right
to set forth his own “methods and modc of valuing and assessing property.” Neither the Legislative
History of SB 389 or the Nevada Constitution support or permit the COMMISSION and
ASSESSOR’sinterpretation and application of NRS 361.260(7). '

The Nevada Supreme Court in 1964 interpreted Nev. Const. Art. 4, §20 and Nev. Const, Art.
10, §1 within the context of the property tax system set forth in Chapter 361 of the NRS. In Boyne v.
State of Nevada, 30 Nev. 160 (1964), the Nevada Supreme struck down a system of texation that was
provided by the Nevada Legislature to mitigate the impacts on the State’s ranchers and farmers
attributable to the “urban explosion that had engulfed” Nevada in the years that preceded 1964. In
Boyne, the Supreme Court stated:

it is self-evident under Nevada law that no special laws can be passed ‘for the
assessment and collection of taxes for the state, county and township purposes’
(Article IV, Section 20); that all laws shall be general and of uniform operation
throughout the State’ {Article IV, Section 21)
Id @ 166. In furtherance of the constitutional and legal conclusion, the Nevada Supreme Court
declared a separate system of valuation and taxation afforded to t‘armérs and ranchers by the Nevada

Legislature as unconstitutional. Ultimately, the Nevada Constitution was amended which provided for

a separate classification of agriculture property to be subject to a separate and distinct appraisal and
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valuation of the agriculture property. See Nev. Const. Ast. 10, §1; NRS Chapter 361A.

If as suggested by the ASSESSOR and COMMISSION that each local assessor is permitted to
set his own standards of valuation for land, how can the constitutional mandate that all laws be general
and operate uniformly throughout the State be satisfied when as suggested each of the 17 local
assessors can adopt their own standards and methodologies? The answer to the question posed is that
it cannot and the record in this case supports this point.

In Incline Village and Crystal Bay, the STATE BOARD ultimately approved and utilized a 13-
step view classification system to measure the view of 3,200 parcels. The ASSESSOR’s next door
neighbor, Douglas County, used a 4-step view system on parcels located in Douglas County. RA
0272-0274. Currently, as a matter of fact, in Northern Nevada there are already two differenf view
classification standards attempting to measure the same view, a view of Lake Tahoe being utilized in
Nevada. Accordingly, presuming you had two identical parcels side-by-side and separated only by the
invisible county line, the two identical properties would have two different taxable values simply
because one is located in Washoe County subjected to a 13-step view system and the parcel is located
in Douglas County and subjected to a 4-step view classification system. The reason that Douglas
County and Washoe County were able to adopt different land valuation standards is because the ratio
study as required by NRS 361.333 has not been performed correctly at the DEPARTMENT level
denying the COMMISSION the opportunity to detect these differences in land valuation standards.

It is respectfully submitted that Nev. Const. Axt. 4, §20 is complementary to the uniform and
equal mandates set forth in Nev. Const. Art. 10, §1 as articulated in Boyne. Based upon Nev. Const.
Art. 4, §20 and Nev. Const. Art. 4, §21, the Appellants’ interpretation and application of
NRS361.260(7) is in violation of the Nevada Constitution because it permits each assessor to adopt
their own methodologies and standards regarding the determination of a land’s taxable value which has
resulted in a non-uniform method of assessment being implemented in Nevada. The District Court
recognized this point and stated:

Without standards regulating and maintaining the appraisers as a
collective group, each is free to apply and evidence as shown, do apply,

whatever method they desire. As a result, any one property has 17
potential assessed values,
AA 0755-0756.
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In this case, there is no dispute that the ASSESSOR interpreted and the STATE BOARD
approved the four disputed methodologies for use in only Incline Village and Crystal Bay. In fact the
District Attorney representing the ASSESSOR stated that “Certainly, Incline Village is a distinct area
requiring its own classification system to assure equalization.” RA 2237, It is ironic that the
ASSESSOR represented that the reason they created these methods of valuation was to assure
equalization when, as we know today, the parcels in Incline Village and Crystal Bay have been valued
in violation of the uniform and equal mandate are out of equalization. AA 0973.

In Boyne, the Nevada Supreme Court struck down a system of taxation for agriculture property
that was to be utilized statewide because it set up a different classification for agriculture property. In
this case the ASSESSOR has created four dispmed methodologies for only two neighborhoocis in
Washoe County (Incline Village and Crystal Bay) relying upon NRS 361.260(7) which the
ASSESSOR states permits all 17 assessors to do exactly as he did.

As the Supreme Court did in Boyne, so should the Supreme Court in this case and strike down
the STATE BOARD and ASSESSOR’s interpretation and application of NRS 361.260(7) as being a
violation of Nev. Const. Art. 4, §20 and Nev. Const. Art. 10, §1. Based upon the COMMISSION and
ASSESSOR’s interpretation of NRS 361.260(7) and the STATE BOARD’s application of NRS
361.260(7), there will be no general and uniform set of laws for the determination of taxable value of
land since every assessor is free to practice his “ART” unconstrained by anyone. Accordingly, due to
the STATE BOARD’s June 30, 2003 Decision, TAXPAYERS had their lands’ taxable value
detemined in a manner violative of Nev. Const. Art. 4, §20 and Nev. Const. Art. 10, §1.

Finally, the legislative history of SB 376 (2001) also refutes the arguments of Appellants that
the statutory language found at NRS 361.260(7) permits the local assessors to adopt land appraisal
standards outside the NRS Chapter 233B process.

In support of SB 376 (2001), the Clark County Assessor testified to explain the statutory
language now contained in NRS 361.260(7). Speciﬁca!ly, Clark County Assessor Mark Schofield

testified as follows:

On page 12, line 18, this langvage deals with the standards we use for .
the appraisal of land. We use sales, however, the sales we use by
Nevada Administrative Code (NAC) are cut off 18 months in arrears
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of the,ctllal start of the fiscal year in which h!y will be billed.
What we are asking you to do is push that up an additional 6 months to
give us a more accurate database with which we can value land. Section

20 ﬁeals with the letter of authorization for the appeal I spoke about
earlicr,

RA 0712,

Thus, from reviewing the testimony of the Clark County Assessor, it is clear from the explanation the
Clark County Assessor gave justifying the need for the changes propased by SB 376 that the NAC did
govem the appraisal standards for valuation of land by local assessors. In addition, Appellants have
produced no authority whatsoever that would support their interpretation that the language of NRS
361.260(7) entirely removed the land valuation standards from the regulatory process of the
COMMISSION. The NAC has always set the standards for the valuation of land by the ASSESSOR
and no legislative acts have occurred to change the land valuation standards and methodologies. In
fact, AB 392 of the 2005 Legislative Session “clarified” that land valuation standards and
methodologies must be included in a duly-promulgated regulation of the COMMISSION prior to use.

In an attempt to support the actions of the ASSESSOR and STATE BOARD in their
reappraisal of Incline Village and Crystal Bay, Appellants have exalted the language in NRS
361.260(7) above the constitutional mandates set forth in Nev. Const. Art. 10, §1 and Nev. Const. Art.
4, §20. In Foley v. Kennedy, 110 Nev. 1295 (1994), the Nevada Supreme Court rejected a similar
attempt by an appellant to reqﬁire the Constitution to conform to a statute as opposed to the statutes
conforming to the Constitution. In Foley, the Supreme Court held that “ The constitution may not be
construed pursuant to a statute enacted pursuant thereto...rather statutes must be construed consistent
with the constitution and, where necessary, in a manner supportive of their constitutionality.” /d @
1300. Appellants have interpretated NRS 361.260(7) to permit all 17 local assessors the ability to
create and implement their own independent set of land valuation standards while Nev. Const. Art. 4,
§20 requires the laws of Nevada regarding the assessment and collection of tax to be general and
uniform in operation throughout the State. An appropriate and constitutional interpretation of NRS
361.260(7) would be that NRS 361.260(7) requires local assessors to adopt standards of valuation
regarding land but prior to the use of any land valuation standards, the ASSESSOR must petition the

COMMISSION and include those land valuation standards in a regulation of the COMMISSION
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thereby assuring that gvaluation standards advocated by one assessar will be utilized throughout the
entire State. The interpretation of NRS 361.260(7) by the STATE BOARD and ASSESSOR are
violative of the Nev. Const. Art. 10, §1, Nev. Const. Art. 4, §20 and Nev. Const. Art. 4, §21.

F. “Ad Hoc¢ Rule Making” by the STATE BOARD has Denied TAXPAYERS their Due
Process of Law by Setting a Standard of Valuation not Prescribed by Law

On June 30, 2003, the STATE BOARD approved the four disputed methodologies for use in
Incline Village and Crystal Bay even though the four disputed methodologies were not in State statute
or a duly-promulgated COMMISSION regulation. The Nevada Supreme Court has stated the
importance of the regulatory process as set forth in Chapter 233B of the Nevada Revised Statutes.

If an administrative agency needs to adopt a regulation which
comes within the definition of that term as found in the Administrative
Procedure Act, then it is, in my opinion, essential that the agency
proceed in accordance with the provisions of the Act. This is required,
in my opinion, because of the great scope of authority vested in
administrative agencies, the broad discretion allowed to them in the
exercise of that anthority, because of the impact of their actions on the
vital interest of all citizens of this state, including the business entities
and other persons who come before that agency, and because the
deference accorded their determinations by the courts on judicial review.

If the procedures of 233B are followed there will be adequate
notice given to all persons who will be immediately or may be in the
future affected by the proposed regulation. They will be afforded an
opportunity to appear at hearings and to offer evidence and argument in
suppont of or in opposition to the proposed regulation. The agency and
its staff will have the benefit of various opposing views on the
subject, and who knows, in the process the agency might even
change its position and modify or even withdraw a proposed
regulation,

Public Serv. Comm 'n v, Southwest Gas, 99 Nev.
268 @ 273 (1983) {Emphasis added.]

This case is alse unique in that the Supreme Court is afforded the ability to see the results that
have occurred when the regulatory process before the COMMISSION is given the opportunity to work
after the TAXPAYERS have been afforded the opportunity to participate in a properly-noticed
regulatory process. The COMMISSION, at the conclusion of the public regulatory process, rejected
all of the methodologies and standards that were applied during the 2003-2004 tax year in Incline
Village and Crystal Bay. Thus, even though the COMMISSION rejected the disputed methodologies,
Appellants are now asking the Supreme Court to validate the valuation methodologies/standards that
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the COMMISSION itg rejected for the 2003-2004 tax year. .

In furtherance of this point, the District Court stated:

The Court cannot emphasize the importance of public comment and
awareness of generally applicable rules and regulations that affect
monetary interests of the citizens as a whole. A voice that is not heard,
is a voice that has not spoken. The individualistic approach of the
appraisers has led to taxes that are not uniform and equal, as required by
the Nevada Constitution.

AA 0755-0756.

The District Court understood the importance of requiring the STATE BOARD to adhere to the
tule of law that the STATE BOARD may only determine the taxable value of property by a method of
valuation prescribed by law.

In spite of the foregoing the STATE BOARD, COMMISSION and ASSESSOR continue to
advocate that the appraisal standards for the valuation of land do not need to be adopted in any formal
process prior to utilization. Moreover, the arguments of the Appellants in this case must be reviewed
in the light of the facts as they unfolded during the administration hearings for 2003-2004 tax year
because the Appellants are asking the Supreme Court to support what in fact occurred during the
administrative hearings before the County and STATE BOARD during the 2003-2004 tax year. For
example, the STATE and ASSESSOR believe that NRS 361.26(0(7) permits the ASSESSOR to change
his standards and methodologies during the course of an administrative hearing to justify his previous
taxable value even though those same standards were not used during the reappraisal of the subject
properties (¢.g. ASSESSOR changed the written view standards to the view book standards during a -
contested case). The facts of this case illustrate the type of conduct which the framers of the
Constitution intended to prohibit through the enactment special and local legistation.

G. NRS 233B.038(1)(d) and NRS 233B.038(2)(d) Required the Four Disputed Methodologies
be Included in a Regulation of the COMMISSION Prior to Utilization by the STATE
BOARD
AB 171 of the 1997 Session and AB 12 of the 1999 Session were ultimately codified in NRS

233B.038(1)(d) and NRS 233B.038(2)(d) which currently define what constitutes a regulation for

purposes of Chapter 233B. The purpose of these two legislative changes were to provide all citizens of
the State of Nevada who interact with state agencies the right to have the standards, policies and

methodologies utilized against them for determining compliance to be subjected to the regulatory
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process prior to thoseﬂicy’s utilization in a contested case ag that citizen.
NRS 233B.038(1)d) provides:

“Regulation”™ defined. . ...

_ (d) The general application by an agency of a written policy,
interpretation, process or procedure to determine whether a person is in
compliance with a federal or state statute or regulation in order to assess
a fine, monetary penalty or monetary interest. .

NRS 233B.038(2)(d) provides:

{d) A manual of internal policies and procedures or audit procedures of
an agency which is used solely to train or provide guidance to employees
of the agency and which is not used as authority in a contested case to
determine whether a person is in compliance with a federal or state
statute or regulation;

Based on the foregoing, the operative inquiry becomes whether the four disputed

methodologies/standards in ciuestion were of general applicability and whether the standards were used

as authority in a contested case to determine whether a person is in compliance with State Law in order

to assess a monetary fee, fine or penalty.

The STATE BOARD utilized the disputed standards/methodologies delineated in the June 30,
2003 Decision and applied that decision against 107 separate TAXPAYERS appearing before the
STATE BOARD as well as applying the four disputed mcthodoldgies to the balance of the 9,000
parcels Incline Village and Crystal Bay. The proceeding/hearing before the STATE BOARD
constituted a contested case as defined by NRS 233B.032.

In this case, the four disputed methodologies/standards were utilized to determine the
TAXPAYERS® taxable value of their property. The determination of a TAXPAYER’s property’s
taxable value is a process by which property owner’s liability for the ad valorem tax imposed by
Chapter 361 of the NRS is established. The determination of a property’s taxable value clearly has a
monetary impact on the owner of that property. In fact, each of the TAXPAYERS remitted the
following ad valorem taxes for the 2003-2004 tax year as follows:

TAXPAYERS Taxes Paid
Under Protest

Bakst $37.261.74
Barnhart 9.428.57
Bender 14,558.78
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Leach . 7,252.66.
Moriarty 15,577.94
Myerson 3,971.81
Nakada 8,129.23
Rebane 17,450.08
Schwartz 8.544.17
Stewart 5,853.19
Watkins : 12,909.72
Wilson 6,303.21
Winkler 9.417.43
Zanjani 21.643.47
Taxes Paid Under Protest

by 14 Plaintiffs for 03-04 $178,302.02 AA 0784,

The legislative history regarding AB 171 and AB 12® answers any remaining questions as o
whether the standards/methodologies utilized by the STATE BOARD to determine the taxable value
of the respective properties were required to be included in a duly- promulgated regulation before the
COMMISSION prior to utilization of these standards by the ASSESSOR in determining the taxable
value of the TAXPAYERS” residences.

The purpose of AB 171 and AB 12 was stated as follows:

Assemblyman Amodei asked whether it was the Nevada Taxpayers
Association’s desire that anything which might be used as a basis for
an adverse administrative finding be contained in NAC, Ms. Vilarde
answered affirmatively.

See Legislative Minutes re: AB 171 dated 2/26/97
[Emphasis added.] -

The legislative history also makes it clear that AB 171 and AB 12 were intended to be
applicable to taxation matters. |
Ms. Angres suggested the Department of Taxation’s problems might be
unique and more properly addressed by amending the chapter of NRS

which pertained to that department rather than amending a chapter which
applied to all state agencies.

See Legislative Minutes re: AB 171 dated 2/26/97
[Emphasis added.]

AB 171 of the 1997 session of the Nevada Legislature was never adopted into law. The sponsor of AB171 also
spensored AB 12 of the 1999 session of the Nevada Legislature. AB 12 utilized much of the Janguage that was the
result of the deliberations that occurred during the 1997 Legislative Session on AB 171,
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The disputed nghodologies were utilized to substantiaxe.the ASSESSOR’s determination of
taxable value in all the contested cases before the STATE BOARD. In conclusion, the four disputed
methodologies of general applicability and have a direct monetary impact on the TAXPAYERS and
thus were requiring them to be included in a duly-promulgated regulation of the COMMISSION prior
to their utilization by the STATE BOARD. The COMMISSION and ASSESSOR argue that since the
ASSESSOR contrived the four disputed methodologies that the STATE BOARD’s consideration and

approval of the four disputed methodologies is not a violation of NRS 2338.038. Fortunately for the
TAXPAYERS, the Nevada Legislature foresaw this type of manetvering by State agencies and both
discusscd and addressed the situation when State agencies utilize policies, standards and
methodologies to determine compliance with a State statute that were not “State” initiated policies,
standards and methodologieé and whether the State agencies are required to include those non-state
initiated policies in a regulation before utilizing those non-state standards, policies and methodologies.

Chairman (’Connell asserted she would like to add "of state policy”
after "interpretation” in section 1, subsection 1, paragraph ¢), of A.B.
171. Mr. Wasserman said this would clarify the general application of a
state policy. He suggested language stating "or other interpretation”
would cover any interpretation a state agency may be attempting to
use in order to apply a rule of general applicability, Ms. Vilardo
commented the Nevada Taxpayers Association would not oppese the
language referred to by Mr. Wasserman as, she indicated, there are
other interpretations besides those of state, She remarked agencies
having the authority to make interpretations are covered in section 1,
subsection 2, paragraph (g) of A.B. 171 to aveid impacting an agency
with this ability. She reiterated previous amendments attempt to address
all concerns brought forth by state agencies as A.B. 171 is intended to
allow a user-friendly regulatory environment in which businesses are
made aware of regulations to be followed.

See Legislative Minutes re: AB 171 dated 5/23/97
[Emphasis added.]

Thus, based upon the express language of NRS 233B.038(1)(d) and the removal of the word
“state,” it is clear that the fact that the disputed methodologies/standards were initiaily offered by the
ASSESSOR as opposed to STATE is of no moment in the consideration as to whether the four -
disputed methodologies were requited to be included in a regulation prior to use.

H.  The STATE BOARD Did Adopt and Utilize the Disputed Methodologies/Standards
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The STATE BQRD has suggested to the Supreme Co& that the STATE BOARD only
“reviewed the standards and methodologies™ utilized by the ASSESSOR and in fact, never adopted the
disputed methodologies and standards. See STATE BOARD’s opening brief @ p. 22. This statement
is false. The June 30, 2003 Decision of the STATE BOARD provides as follows:

5. In making the finding that adjustments to the value of land for time
and view are standard accepted valuation methodologies, the State Board
referenced The Appraisal of Real Estate (12" Edition) and the Digtionary
of Real Estate Appraisal. The State Board determined the use of “tear-
downs” as comparable sales to vacant land is very common and typically
used by brokers, owners, buyer, sellers, and real estate appraisers in the
Lake Tahoe real estate market as well as other areas in the nation. The
State Board further determined the Assessor is correctly using these
valuation methodologies pursuant to NRS 361.260(7). . . .

DECISION
Upon hearing the arguments on methodology made by the parties, the
State Board determined time adjustment is a standard principle for
adjusting sales in a sales comparison approach; view is a physical
characteristic of land which is considered in valuing land; and the use of
“tear-downs” as comparable sales is an accepted valuation methodology,
all of which may be used by the Assessor in the appraisal of iand.

RA 2616-2617. Thus, the express terms of the Decision of the STATE BOARD not only directly
contradicts the STATE BOARD’s position but also the testimony of the STATE BOARD Members
themselves. In response to an inguiry by a homeowner, STATE BOARD Member Lowe boasted how
the STATE OF NEVADA had in fact adopted the disputed methodology/standards:

MR. FISCHER: Il try and keep it very short. I’'m Wayne
Fischer. I spent 24 years of my professional career writing computer
standards. That computer over there probably has 20 to 40 standards on
the hardware, software interfaces and 5o on, and I’m somewhat appalled
by the use of the word standards on appraisal methods,

We have no standard. It's whatever they want it to be. If
we’re going to write a standard it should [be] called methods and
procedures of appraisal. If I'm anal retentive enough to go through and
read through a 500,000-page document, at least I should have the right to
verify that my property is appraised properly, whether it’s land values
are Marshall-Swift factor. That should be well documented whether |
get it over the Internet or call the appraiser’s office.

We should have it fully documented. What Norm and Elaine
have done is reverse engineered the whole process and we still are
up in the air on how it’s really done. We really don’t know.

MEMBER LOWE: The State of Nevada has adopted the
uniform standards of professional appraisal practice and it is a
requirement of every appraiser to fulfill those standards.

MR. FISCHER: Is that available to the public?

MEMBER LOW: Sure. It’s a state law. '
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9& FISCHER: It's a law, but it is all tim‘e valuations, is the
Marshall-Swift factor, everything in there?

MEMBER LOWE: No, because there’s different entities that
have different opinions and a value here can be the same as a value in
New York or Las Vegas or Los Angeles, but the methodologies and
techniques are the same throughout.

MR. FISCHER: How can I get a copy of that?

MEMBER LOWE: Write to the Appraisal Foundation or the
Appraisal Institute.

MR. FISCHER: Here in Nevada? If ] ask my attorney, can he
get a copy of it?

MEMBER LOWE: Anyone can get a copy of it.

RA 2523. [Emphasis added.]

Thus, contrary to the assertions of the STATE BOARD that it only reviewed the ASSESSOR’s

disputed methodologies/standards, the record and the June 30, 2003 Decision provide otherwise.
stated by STATE BOARD Member Lowe, the STATE OF NEVADA has adopted the Uniform

As

Standards of Appraisal (USPAP) which at that time was, as Member Lowe stated was “state law.”

Neither NRS Chapters 360 or 361 or NAC Chapters 360 or 361 contain any reference to the supposed

“adoption” of the USPAP as was stated by STATE BOARD Member Lowe as support for the STATE

BOARD’s decision to determine that the ASSESSOR could utilize the disputed methodologies and

standards for property tax purposes, As such, the TAXPAYERS can only conclude that the STATE

BOARD adopted the USPAP without observing the process required by Chapter 233B of the Nevada

Revised Statutes. Again, another example of ad hoc rule making.’

L The State Board is an Agency as Defined in NRS 233B.031 and the Administrative
Proceeding Before the State Board Is a Contested Case as Defined in NRS 233B.032

First, the ASSESSOR has previously argued that the STATE BOARD is not an agency as that

term is contemplated within NRS 233B.031. NRS 233B.031 provides as follows:

“Ageney” defined, “Agency” means an agency, bureau, board,
commission, department, division, officer or employee of the Exccutive
Department of the State Government authorized by law to make
regulations or to determine contested cases.

9

The STATE and ASSESSOR argue that NRS 233B.038(2)(h) enables the STATE BOARD the ability to adopt the
four disputed methodologies without assessing the formal regulation process in Chapter 233B. This argument, for
the grounds set forth in this brief, represent a violation of Nev. Const. Art. 4, §20 and no further discussion will
address this point.
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The STATE B&R.D is a duly comprised board of the Egutive Branch of State Government
with its members being appointed by the Go§ernor. See NRS 361.375. Moreover, the STATE
BOARD has the authority to issue regulations. See NRS 361.375(9). Finally, the STATE BOARD
has the statutory duty to determine contested cases. Based on the foregoing, the STATE BOARD is an
agency as that term is defined by NRS 233B.031

Second, NRS 233B.032 defines contested case and provides as follows:

“Contested case” defined. “Contested case™ means a proceeding,

including but not restricted to rate making and licensing, in which the

legal rights, duties or privileges of a party are required by law to be

determined by an agency after an opportunity for hearing, or in which an

administrative penalty may be imposed.
NRS 233B.032 defines a contested case as a proceeding in which the legal rights, duties or pﬁvileges
of a party are required to be determined by an agency after the opportunity for a hearing, In the case of
the STATE BOARD, NRS 361.400 sets forth the gencral hearing obligations of the STATE BOARD
where the rights and duties of TAXPAYERS are determined every time the STATE BOARD |
convencs. Ina STATE BOARD hearing, the STATE BOARD fisst determines whether the taxable
value as calculated by the local ASSESSOR was correctly determined and second, whether the taxable
value as determined by the local ASSESSOR exceeds the subject property’s full cash value, See NRS
361.227(1)&(5). Thus, the STATE BOARD determines the duties and rights of a1l TAXPAYERS
appearing before the STATE BOARD as to the amount of ad valorem tax that each taxpayer will owe
pursuant to Chapter 361 of the Nevada Revised Statutes.

Based on the foregoing, the STATE BOARD is an agency as defined by NRS 233B.031 and
the cases of the TAXPAYERS before the STATE BOARD were contested cases as defined by NRS
233B.032. As further support, it is important to note that NRS 233B.039 contains a long list of state
agencies which are exempt from Chapter 233B of the NRS and the STATE BOARD is not one of the
listed exempt entities. Clearly, had the Nevada Legislature intended to exernpt the STATE BOARD, it
would have done so.

£ The Disputed Standards/Methodologies are not Generally-Accepted Appraisal Standards

In Nevada, the ASSESSOR is required by law to determine a property’s “taxable value.” See
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NRS 361.227(1). Once the ASSESSOR has determined the taxable value of the subject property, heis’
required to determine that the taxable value as calculated by the ASSESSOR does not exceed the
property’s full cash value. See NRS 361.227(5). Taxable value of property is not the property’s
market value or full cash value. Jd Both the STATE BOARD and the ASSESSOR argue that the
appraisers in the ASSESSOR’s office are permitted to utilize generally-accepted appraisal standards or
genetally-recognized standards of appraisal in determining a property’s taxable value. AA 0794; AA
0797-0799. Neither Appellant point to one book, treatise or other authority that contain the alleged
generally-accepted appraisal practices. The reason the Applellants fail to provide such book for the
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Court’s consideration is because it does not exist. In an attempt to justify their appraisal standards
and methodologies the ASSESSOR and STATE BOARD referenced seven treatises that the STATE
11]| BOARD and ASSESSOR relied upon. The list of authorities relicd upon to date are as follows:

o
i

12 I) USPAP (Uniform Standard Appraisal Practices). AA 0579G-0579H.

13 2) Frequently Asked Questions About USPAP. AA 0579G-0579H.

14 3y The Appraisal of Real Estate 12" Edition. AA 0579G-0579H.

15 4) The Appraisal of Real Estate 10" Edition. AA 05796—05791—1.

16 3) The Appraisal of Real Estate 9" Edition. AA 0579G-0579H.

17 6)  The Dictionary of Real Estate Appraisal. AA 0579G-0579H.

18 7 Property Assessment Valuation.”® AA 0579G-0579H.

19 None of the foregoing textbooks contain references to generally-accepted appraisal practices.

20{{ Again, no such authority has been brought forward to substantiate that the ASSESSOR in fact did

21 || apply generally-accepted appraisal practices as appropriate in the taxable value system of valuation and
22 || taxation. The STATE BOARD and the ASSESSOR néver will be able to produce such authority
23| as the only entity that can make the determination as to what are acceptable appraisal practices
24/|| for the determination of taxable value is the COMMISSION. Moreover, after 32 workshops the

25|| COMMISSION has rejected the disputed methodologies and standards.
26

271 The Property Assessment Manual was recently referenced in the ASSESSOR'’s responsive brief, During
the previous |8 months, neither the STATE BOARD ner the ASSESSOR had relied upon this particular
treatige,
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The ASSESSOR in his opening brief states that the IAAQ and the Appraisal Institute are the’
certifying organization for “the profession.” AA 0550. The Court needs to be aware that neither the
[AAO nor the Appraisal Institute certify anything in the STATE OF NEVADA with respect to the
determination of ad valorem valuation tax imposed pursuant to Chapter 361 of the Nevada Revised
Statutes. In fact, it is the COMMISSION who certifies the appraisers in the local assessor’s office to
perform property tax appraisals. See NRS 361.221, et seq. The State Board of Real Estate Appraisers
is the public body who regulates fee appraisers and is specifically prohibited from regulating tax
appraisers, See NRS 645C.150. See also SB 358 of the 1989 Session of the Nevada Legislature. The
STATE BOARD argues to the Court that it would be “highly impractical” to codify all standards by
which county assessors typically rely. This statement is erroneous, As an example, the State Board of
Real Estate Appraisers correctly adopted the USPAP as being applicable to fee appraisers in NAC
645C.400. NAC 645C.400 provides as follows:

Adoption of professional standards by reference; review of
revisions. (NRS 645C.210)

1. The Commission hereby adopts by reference the Uniform
Standards of Professional Appraisal Practice adopted by the Appraisal
Standards Board of the Appraisal Foundation, 2004 edition. The
Uniform Standards of Protgssional Appraisal Practice may be obtained
from the Appraisal Foundation Distribution Center, P.O. Box 381,
Annapolis Junction, Maryland 20701-0381, for the price of $40.

2. If the publication adopted by reference pursuant to subsection 1 is
revised, the Commission will review the revision to determine its
suitability for this State. If the Commission determines that the revision
is not suitable for this State, the Commission will hold a piblic hearing
to review its determination and give notice of that hearing within 30 days
after the date of the publication of the revision. If, after the hearing, the
Commission does not revise its determination, the Commission will give
notice that the revision is not suitable for this State within 30 days afier
the hearing, If the Commission does not give such notice, the revision
becomes part of the publication adopted by reference pursuant to
subsection 1.

(Added 10 NAC by Comm'n of Appraisers of Real Estate, eff. 1-26-90;
A 11-19-91; R017-98, 10-23-98; R100-03, 1-30-2004)

Thus, it is not impractical nor difficult as it only requires the ASSESSOR to obtain the consent
of the COMMISSION and for the COMMISSION to comply with NRS 233B in adopting a regulation

in this regard. The COMMISSION has never agreed to provide local assessors with that level of

unsupervised discretion.
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K.  The Recently-Adopted Commission’s Permanent Regulations Reject All of the Disputed

MethodoiogxesfStandards

The STATE BOARD argues that the COMMISSION's August 2, 2004 regulations shouid not
be read to mean that appraisal methodologies need to included in a regulation prior to their use by a
local assessor. If the STATE BOARD is correct, it begs the question as to why the COMMISSION
held 32 workshops to reach consensus amongst the TAXPAYERS and the 17 assessors prior to the
pro.mulgaticn of the August 4, 2004 regulation by the COMMISSION. The STATE BOARD’s
statement in this regard is wrong. |

The COMMISSION regulations effective August 4, 2004 reject each of the disputed
standards/methodelogies, Reguiations which have yet to implemented by the ASSESSOR. even
though they became effective for the 2005-2006 tax year. AA 0789-0800.

L Teardowns

As stated above, the ASSESSOR determined improved land sales to be a vacant comparable
land sale when the ASSESSOR deemed the sale to be a teardown. The recently-adopted regulation of
the COMMISSION on August 4, 2004 specifically prohibits the use of teardowns because of the
inclusion of the language of “vacant at the time of sale” in section 13 of LCB File R031-03. AA 522.
See also Section 13(2}(b)(2).

All of the teardowns utilized for the recent reappraisal of Incline Village were not vacant at the
time of sale. As such, the methodology approved by the STATE BOARD was rejected by the
COMMISSION.

2. Time Adjustments

The ASSESSOR in determining the taxable value of the TAXPAYERS’ land adjusted the
actual sales price of the comparable sales to pretend that the actual sale occurred on July 2, 2002.
Section 18(1)(f)(2) of the August 4, 2004 COMMISSION regulations prehibit the utilization of a time
adjustment to the actual sales price of a comparable sale. The time adjustment methodology as was
utilized during the reappraisal of Incline Village and Crystal Bay for the 2003-2004 tax year has been
rejected by the COMMISSION,

3. View Classifications
40
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During the reapplaisal of Incline Village, the ASSESSOR Tequired access to the main living
are of the home to determine the appropriate view classification, Section 18(1)(f)(1) specifically
mandates that the view influence be determined from the land. Thus, this section of the August 4,

2004 regulation rejects both the ability to determine the view from within the home and the ability to
classify views."'

4. Rock Classifications

The August 4, 2004 regulation requires the ASSESSOR to have market data for each
adjustment for physical attribute (rock/sand) and to provide a comprehensive analysis sufficient to
enable the owner to determine that the value of his parcel was properly adjusted. See Section
18(1)}()(2) &(3). As represented in the statement of facts, the STATE BOARD approved the: rock
classification system of the ASSESSOR even though there were no standards to diﬁ‘crentiate between
any one of the five classifications.

Based upon the foregoing, all of the disputed standards/methodologies have been rejected or
modified by the COMMISSION. Since the COMMISSION rejected the disputed standards and
methadologies as not being appropriate for determining taxable value so should the Supreme
Court,

L. The State Board has Never Performed its Equalization Function as Mandated by NRS

361.395 and all other Statutory Protections Afforded by the Nevada Legislature Have

Failed or Have Been Discharged in an Ill-Advised Manner

The Nevada Legislature has set forth three separate statutory functions to be performed by
different State Agencies or their staffs to assure that the levy and collection of the tax imposed by
Chapter 361 of the NRS is done in uniform and equal manner. All three statutory protections have

failed for one reason or another. The three statutory protections are as follows:

A The STATE BOARD is required to equalize taxable values annually. NRS

1

The ASSBESSOR attempt to characterize the TAXPAYERS® arguments regarding the view classification system as
being in conflict with NRS 361.228(3). This atternpt to construe the TAXPAYERS’ arguments in this regard is
disingenuous. The TAXPAYERS have disputed the manner in which the ASSESSOR chose to measure the view
aribute of their property both as to the absence of a legally-adopted regulation as well as the inconsistent and
unconstitutional application of the ASSESSOR’s various vew classification standards,
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| Ql‘395(1)(b) ®

. The COMMISSION is to perform a mtio study designed to assure that
assessments are properly performed. NRS 361.333

. The DEPARTMENT is to carry on a continuing studv regarding equalization.
NRS 360.215(%)

L The STATE BOARD has never equalized pursuant to NRS 361.395(1}(b)

NRS 361.395(1)(b) requires the STATE BOARD to review the tax rolls as adjusted by the
respective county board of equalization and to equalize and establish the taxable value of all property
subject to the uniform and equal clause of the Nevada Constitution. The STATE BOARD has never
discharged this function for the 2003-2004 tax year or for any other year that the TAXPAYERS are
aware of. RA 2580-2581; RA 2606-2609.

The consequence of the STATE BOARDS’s decision affording the ASSESSOR to value
property with the four disputed methodologies and the failure of the STATE BOARD to equalize
values pursuant to NRS 361.395(1)(b) was formally enunciated by the DEPARTMENT in its results of
its special study. The DEPARTMENT concluded that the residential properties in Incline
Village/Crystel Bay are poorly equalized and the DEPARTMENT recommended a reappraisal of the
entire area. This conclusion came as no surprise to the TAXPAYERS since they knew that when 30
out 50 view classifications were wrong as proven through the STATE BOARD process which resulted
inan error rate of 60%, Moredver, the STATE BOARD should not be surprised by this conclusion
since the STATE BOARD was aware that the ASSESSOR did not adhere to his own view
classification standard by failing to gain access to the residence to properly measure the view

attribute.” RA 0494-0495,

i2

In addition, the record on appeal before the STATE BOARD illustrates that the STATE BOARD was well aware
that preperties were not in equalization and the STATE BOARD failed to address the disparity. AA 0696, The
appraiser of the STATE BOARD made & specific point of bringing to the attention of the TAXPAYERS the
percentage difference between a preperty’s respective taxable value as compared to its full cash valhie, Even
though it was apparent to the STATE BOARD that the taxable value of the residences in Incline Village/Crystal
Bay were significantly disparate as compared to the respective market value, the STATE BOARD simpiy refused
ta address discriminatory and disparate determination of taxable value by the ASSESSOR.
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Specifically, thg)EPARTMENT concluded: '

“we need to make it clear that the allocation study and the abstraction
study using vacant land sale comparison, that we believe that there is a
need to correct a unsatisfactory equalization that is evidenced, by the
high dispersion and as Doug said, the bimodal dispersion and high
vertical inequality, the only way to cure it is to do a reappraisal and
that is our recommendation to this body...”

AA 0973, [Emphasis added.]
“..improved land looks poorly equalized, shows high dispersion,
bimodal distribution with most properties either tea low or too high,
very few in the statutory range and we find what we eall vertical
inequality where we see the highest ratios on the lawest value
properties and the lowest ratios on the highest value properties.”
AA 609, [Emphasis added.]
It is ironic that the appraiser for the STATE BOARD professed as follows:
MEMBER JOHNSON: I think it is (the) responsibility of the State
Board of Equalizatien to equalize values of all properties in the
State of Nevada. In faimess to other taxpayers throughout the State of
Nevada who did not file a timely appeal and were not heard by this
Board, in all those cases historically we have denied their request for
appearance...
AA 1718. [Emphasis added.]
Yet the STATE BOARD appraiser qualified the STATE BOARD’s equalization duties to only those
taxpayers who timely appealed which is in direct conflict to the STATE BOARIDY s express statutory
duties and constitutional obligations. Clearly NRS 361.395(1)(b) requires the STATE BOARD to
equalize without the need for an appellant to file a petition in order to evoke the equalization duties of
the STATE BOARD. The STATE BOARD was created in its current format in 1975 as a result of the
Assessment and Tax Equity Committee’s final report submitted to the Honorable Mike O’Callaghan in
October, 1974. AA 0606. The role of the STATE BOARD is defined in that report on page 7, as
follows (emphasis added):

. .. That the State Board of Tax Appeals and Equalization be
established:
(a) To perform the tax equalization function.
(b} And hear appeals from decisions of the Department of
Taxation and county boards. . . .

AA 0606.
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This also cxpiag why when TAXPAYER STEWART appeared before the STATE BOARD
for the 2003-2004 tax year, he was dcnigd relief even though he and the ASSESSOR were in
agreement that his view classification was too high. AA 2544. The STATE BOARD disregarded their
statutory duties under NRS 361.395(1)(b) and simply acknowledged that TAXPAYER STEWART
was over-valued and to appeal the succeeding tax year. AA 2504-2526; AA 2544,

This same member of the STATE BOARD in response to TAXPAYER BAKST’s request for
equalization pursuant to NRS 361.395(1)(b) threatened him with a retaliatory assessment.
Specifically, STATE BOARD Member Johnson stated:

What Shelli is saying too is if you're going to have - we want all citizens

of the state of Nevada treated equally and if Clark County is on the tax

roll at 100 percent of their full cash value, Incline is on at 70 and

Dougias is on at 60, we should find some way where they're all treated

the same and maybe we should bring them all up to 100 percent of

market vaiue and maybe that would be the most equitable thing.

AA 0696. [Emphasis added.]

Accordingly, even though the STATE BOARD professes to adhere to the constitutional mandates of
valuing praperty in a uniform and equal manner when requested by TAXPAYERS to equalize their
property, the TAXPAYERS’ requests have been either summarily dismissed as not relevant or
threatened with a retaliatory assessment. AA 0696, STATE BOARD Member Johnson's statements
to TAXPAYER BAKST cannot be reconciled with the statute since NRS 361.395(1)(b) requires
property to be equalized to its taxable value which is always less than market value. NRS 361.227(5).

2 The COMMISSION has Never Properly Discharged its Statutory Obligatian in
Performing the Ratio Study

NRS 361.333 requires the DEPARTMENT and COMMISSION to perform a study to assure
that property is assessed in a correct and timely manner as well as to assure that there is an equality of
assessment. NRS 361.333(1)(b) & (3). On October 6, 2003 the Attorney General opined 1o his client
that “ The ratio study, as currently conducted, does not permit the Commission tc fulfill its statutory
duty to insure that “all property” is being taxed appropriately.” “...A sample of Incline Village
properties was not included in the most recent ratio study for Washoe County, primarily

because Incline Village was not within the reappraisal area at the time the DEPARTMENT
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conducted the ratio study. Had the ratio study included a sample of properties from Incline
Village , it may have alerted the DEPARTMENT and/or the COMMISSION to a potential
problem, thus affording an opportunity to facilitate an early resolution of the problem.” RA

2290-2296. Once again, had the ratio study been performed correctly, the statutory study may have

headed off the problem currently pending before the Supreme Court, Moreover, even though the
Attorney General representing the COMMISSION acknowledged the problem in Incline
Village/Crystal Bay, the Appellants consistently dispute any decision of a Court which agrees with the
Attorney General’s advice to its own client. Thus, there is a problem in Incline Village and Crystal
Bay and a problem which the District Court addressed in his January 13, 2006 Order.

3. The DEPARTMENT Has Never Performed its Continuing Study on Equali;:ation

NRS 360.215(4) provides that the Department “[SThall carry on a continuing study, the object
of which is the equalization of property values between counties.” The DEPARTMENT has not
performed this function. It is most telling of the DEPARTMENT’s failure to perform this function
when the Attorney General representing the STATE BOARD indicated that the reason the STATE
BOARD never discharged its statutory function was because it was a part time board and did not have
the time to equalize the property values in this STATE. RA 2607. Specifically, the Attorney General
stated that the STATE BOARD simply did not have time as a part-time body to perform the
gqualization function and that the DEPARTMENT was performing that function on behalf of the
STATE BOARD. RA 2607.

Accordingly, every protection provided to TAXPAYERS failed for one reason or another. Yet
in light of the foregoing, the Appellants are requesting the Supreme Court to uphold the taxable values
as determined by the STATE BOARD on their behalf. Finally, it is incomprehensible to the
TAXPAYERS that the STATE BOARD could represent that it did not have sufficient time to equalize
when that is the precise function that the STATE BOARD was created to perform,

M.  The Sierra Pacific Case Requires the Assessment Formula to Be Codified in 8 Regulation

Irrespective of Whether the Property Tax Is Centrally Assessed or Locally Assessed

Appellants argue that State Board of Equalization v. Sierya Pacific Power Co., 97 Nev. 261,

634 P.2d 461 (1981) is inapplicable in this case because there are differences between local assessment
45
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and central assessmen"he primary point of the Sierra Pacific, case is that assessment formula
constitutes a standard that needs to be included in a regulation promulgated pursuant to Chapter 233B
of the Nevada Revised Statutes. The STATE BOARD attempts to characterize the actions of the
ASSESSOR as interpreting market data. If that was in fact the case, the TAXPAYERS would not be
involved in this action. The ASSESSOR created assessment formulas and applied them to the
determination of the TAXPAYERS® taxable value. The Deputy District Attorney stated it best as what
occurred during the administrative hearings as follows:

MS. ADMIRAND: It’s not so much of an equalization issue when

you're looking at how the formula was applied to each of the properties

as it is maybe a land valuation.

: RA 1248.
There is no dispute that the disputed methodologies/standards were in fact formulas and not

interpretations of comparable sales data. As our Nevada Supreme Court held in Sierra Pacific, supra,
the determination of assessment formula are subject to the regulatory process. Morever, the assessor
attempts to argue that all the ASSESSOR was doing was interpreting market data when they created
the four disputed methodologies. This statement is a matter of fact, false. For example, as to the rock
classification standard, three of the respective classifications (rocky-cobble, cobble, or cobble sandy)
have no comparable sales. According to the ASSESSOR, there has never been a comparable sale of
any pmpény in Incline Village/Crystal Bay that possessed those types of beach fronts. The
ASSESSOR simply made them up, he was not interpreting market data since it did not exist.

N. The Nevada Legislature Clarified its Intent with Respect to NRS 361.260(7)

Finally, as a result of the actions of the ASSESSOR and the STATE, the Nevada Legislature
was compelled to “clarify” what the legal rolls of the various political bodies are in the ad valorem
valuation system of taxation. During the 2005 Session of the Nevada Legislature, AB 392 was passed
as clarifying changes to Chapters 360 and 361 of the Nevada Revised Statutes. In that clarifying act,
the Nevada Legislature made it sledge-hammer clear that all local assessors must follow the
COMMISSION’s rules on valuation. The Legislature further clarified that the respective boards of
equalization must also follow the COMMISSION’s rules on valuation.

Specifically, on April 7, 2005, Assemblyman Lynn Hettrick, the sponsor of AB 392, introduced
6
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AB 392 as follows. “gemblx Bill 392, is proposing to c!arify‘where fhe regulations will come
from and that must be used by the foiks doing assessed evaluation.” *....the Nevada Tax
Commission shall adopt general and uniform regulations governing the assessment of property. This
is to be used by the various counties, county boards, State Boards and Equalization, and the
Department of Taxation.”

On May 10, 2005, Assemblyman Hettrick, stated the foliowing after the 1% Reprint of the AB
392: “What the bill does is simple. Section 1 says the Tax Commission shall adopt general and
uniform regulations governing the assessment of property. In addition, it shows who would be
regulated by that assessment, state boﬁrds, county boards and the Department of Taxation.” See
attached Addendum 2: Correspondence to Steven Sparks, Chair, Washoe County Board of '
Equalization, dated March 7, 2006.

Again, on May 10, 2005, Senator Coffin addresses the followiné concerning views: “Will the
first five floors be worth less than the next five, ef cetera? If one side of the building is facing
The Strip and another is facing my district, one side might be worth more than the other. What
arguments would those people have?” Later in the meeting Senator Coffin remarks, “There
could be 10 or 15 views variations, based upon that kind of calculation. Maybe this bill is the
vehicle to start addressing this.” Assemblyman Hettrick responds, “We have to fake the
subjectivity” out of this and give some kind of rule.”

The clarifying language of Assembly Bill 392 is simple and unambiguous.

[ ] Section 1 - mandates that the COMMISSION shall adopt
reguiations governing the assessment of property by county
assessors, county boards of equalization, the STATE BOARD
and the DEPARTMENT of Taxation.

. Section 3 (7) - mandates that the county assessor shall use the
standards adopted by the COMMISSION.

. Section 3 (10) - mandates the STATE BOARD shall comply
with regulations adopted by the COMMISSION.

Based upon the foregoing, this Court should not accept the arguments of the ASSESSOR and
STATE that the ASSESSOR can utilize any method or standard of valuation as such an argument is

against the all known authorities in the State of Nevada. Moreover, the Legislature felt compelled to
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clarify the existing langge set forth in NRS 361.26((7) and th!egislativc clarification rejected the
ASSESSOR and COMMISSION’s interpretation of NRS 361.260(7). Even though the Legislature
clarified this position, the ASSESSOR and his staff refuses to follow the COMMISSION's regulations
as promulgated by the COMMISSION on August 4, 2004,

0. The Roll Back of Taxable Values to 2002-2003 was the Correct Remedy Given the

Finding of the Court that the TAXPAYERS Were Valued in Violation of the Uniform

and Equality Mandates of the Nevada Constitution and thus Were Subject to a

Discriminatory Tax '

In World Corp. v. State of Nevada, 113 Nev, 1032 (1997), the Nevada Supreme Court held that
“When a tax is determined to be unconstitutional, the taxpayer is entitled to arefund.” fowa Des
Moines Nat’l Bank v. Bennett, 284 U.S. 239.247 (1931); World Corp @1040.

In this case the valuation of the TAXPAYERS’ residences were done in violation of Nev.
Const. Art. 4, §20 and Nev. Const. Art. 10, §1 and thus, unconstitutional. Morever, sincé the
COMMISSION and ASSESSOR properly determined the TAXPAYERS’ taxable values for the 2002-
2003 tax year, any difference in taxable valuation between the 2002-2003 tax year and 2003-2004 tax
year, is directly attributable to the use of the four disputed methodologies which are illegal and
unconstitutionally applied. Accordingly, a refund is due based upon the difference between the 2002-
2003 taxable vatue and the 2003-2004 taxable value.

P, Response to Amicus Curie Briefs

T’he local governments who filed Amicus Curie Briefs focus primarily on the financial impact
a refund will cause to their respective political subdivision. The case before the Supreme Court is not
about how to address the fiscal impact of the consequence of the granting of a refund. The case before
the Supreme Court is addressing whether the valuations were done lawfully or constitutionally. If the
District Court is upheld, the fiscal consequences of the STATE BOARD's decision permitting the use
of unlawful methodologies is of no moment,

Really what is at issue is whether the ASSESSOR and STATE BOARD are required to adhere
to the regulations of the COMMISSION. In 2003, the Nevada Legislature passe_d AB 392 which made
it very clear that both the ASSESSOR and STATE BOARD are required to follow the
COMMISSION’s regulations. AB 392 became effective on October 1, 2005. Even though AB 392
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was effective in OctonOOS, the ASSESSOR refused to follo“e COMMISSION regulations
adopted on August 4, 2004 for the 2006-2007 tax year. An Appraiser for the ASSESSOR testified
before the County Board that Gary Warren stated:

Now, I would like to - - during the tunch hour [ went through all the

statutes, both Chapters 360 and 361. 1 could not find a statue that

specifically states that the Nevada Tax Commission will set forth how

the assessors are to value land as far as standards. However, I can direct

you attention to statute 361.260, subsection 7. That’s contained in

Exhibit 3. It’s found on page 2 and I can quote from it. This is about

midway through the page on page 2. The County assessor shall

establish standards for appraising and reappraising land pursuant

to this section,

See Addendum 2 attached hereto.

in addition, the Attorney General representing the STATE BOARD made it clear that the STATE
BOARD has never equalized pursuant to NRS 361.395(1)(b). See Addendum 3: Correspondence from
Attorney General dated March 7, 2006.

Finally, in a workshop held by the STATE BOARD intended to solicit comments on how it
should discharge its equalization function it became clear to the TAXPAYERS that absent clear
guidance from the Supreme Court, that equalization would never occur. A STATE BOARD member
in this workshop equated NRS 361.195(1)(b) {the statute requiring the equalization function) to 2
statute prohibiting sodomy. This STATE BOARD member went as far as to suggest that all the
participants in the audience would be guilty of sodomy if the sodomy laws were applied and enforced.
See Addendum 4: Transcript of March 27, 2006 State Board Meeting.

Based upon the foregoing, the COUNTY BOARD due to the ASSESSOR’s failure to follow
the COMMISSION’s regulations for the fourth year in a row, rolled back all taxable values for all
9,000 parcels in Incline Village and Crystal Bay for 2006-2007 tax year to the 2002-2003 taxable
values. In the 2006-2007cases, the ASSESSOR simply fails to follow the COMMISSION’s
regulations even when the Nevada Legislature clarifies that the ASSESSOR must do so in AB 392.

VL
ONCLUSION

To the TAXPAYERS in this case, this case represents the most important issue that the

Supreme Court may address with respect to their constitutional rights as property owners in Nevada. -
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While all the TAXPA’S acknowledge that it is their civic duMio remit a fair and uniform tax to
fund their government, that is not the issue before the Supreme Court. The STATE and ASSESSOR
believe that NRS 361.260(7) has permitted the ASSESSOR the right to value TAXPAYERS’
properties differently simply because the properties were located in Incline Village or Crystal Bay.
The TAXPAYERS respectively submit that even though Lake Tahoe is the jewel of the Sierras and its.
beauty, in their opinion is unsurpassed, the same could be said of Lake Mead. Lake Mead, even
though different, is the jewel of Clark County. Why does the Clark County Assessor not utilize a view
classification system and beach front classification system when determining the taxable value of the
residences surrounding Lake Mead? Simply put, the Clark County Assessor has adhered to the
COMMISSION mandates set forth in Nev. Const, Art. 4, §20 and Nev. Const. Art. 10, §1 and is
prohibited from doing so until the either the Nevada Legistature passes a statute in this regard or the
COMMISSION adogfﬁ a duly-promuigated regulation.

Dated this 13" day of May, 2006,

712 E. Musser Stréet ﬁ]
Carson City, NV 89701

(775) 883.7000

Attorney for Respondents Bakst, Barnhart, Bender,
Leach, Moriarty, Myerson, Nakada, Rebane, Schwartz,
Stewart, Watkins, Wilson, Winkler & Zanjani
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®  crumcare or comrfice
T hereby certify that I have read this Respondents® brief, and to the best of my knowledge,
infonna_tion and belief, it is not frivolous or interposed for any improper purpose. [ further certify that
this brief complies with ali applicable Nevada Rules of Appellaté Procedure, in particutar NRAP
28(e), which requires every assertion in the brief regarding matters in the record to be supported by a
reference to the page of the transcript or appendix where the matter relied on is to be found. I
understand that I may be subject to sanctions in the event that the accompanying brief is not in

conformity with the reqmremcms of the Nevada Rules of Appeilate Procedure.

Dated this _ﬁ_ day of May, 2006.
ﬂ@aaﬂ 75

N 1. AZEVEDO, ES
StateB No. 3%0
712 E. Musser Stre /

Carson City, NV 89701/

(775) 883.7000

Attorney for Respondents Bakst, Barnhart, Bender,
Leach, Moriarty, Myerson, Nakada, Rebane, Schwartz,
Stewart, Watkins, Wilson, Winkler & Zanjani
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. CERTIFICA F SERV&
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Nmrmcw . Azevedo .. ®

7000

Attorney at Law TR 8859001 lfax)
wwwhevbataxlawyers.com 712 B. Mussey Street

Carson City, Nevadd 89701
March 7, 2006
. I af

Steven Sparks, Chairman JA'\ @
Washoe County Board of Equalization ' DE K'Y ﬁ
Washoe County Clerk’s Office . -
75 Court Street Room #131

Reno, NV 89520

Re: March 8, 2006 Equalization Meeting
Dear Mt. Sparks:

Attached as Exhibit A is a copy of the letter and exhibits delivered to the Nevada Tax
Cormmission (NTC) and Department of Taxation today. It summarizes our twenty-eight (28)
clients concems that property has not been equalized in Washoe County because the Assessor
does not follow NTC regulations or Nevada Law, specifically Assembly Bill 392 that passed
during the 2005 Legislative Session. As you will note on page 3 of the letter to the NTC dated
March 7, 2006, Gary Warren of the Assessor’s Office referenced a statute (NRS 361.260(7))that
has been changed through “clarification” delineated in the AB 392 of the 2005 Legislative
Session. As stated in our letter, “Not only does the Washoe County Assessar not use the NTC
regulations on valuation, his office staff does not recognize the Legislative “clarification” of AB
392"

I addition to the information provided to the NTC concerning the Lake Tahoe Special
Study, we would also like to provide to you and the Board another example of the Washoe
County Assessor ignoring Nevada Law. I bring this information forward as [ believe it is directly
relevant to vour discussion in your public meeting of the March 8, 2006.

As you may recall, on February 10, 2005, Mr. William Brooks appealed the value of four
parcels to the Washce County Board of Equalization {See Exhibit B: WCBE Decision Letter
dated February 22; 2005). The Findings by the WCBE were that the subject parcels were out of
equalization with surrounding properties. The decision was to reduce the values of the four
parcels owned by Mr. William Brooks.

The Washoe County Assessor disagreed with the WCBE decision in this regard and
vetitioned the deciston to the State Board of Equalization (SBE). He asserted that the WCBE
was required to equalize property to its full cash value pursuant to NRS 361.345 as opposed
{0 its taxable value pursuant to NRS 361.345. His assertion was supported by using AGO 80-34
that opines on the practice of backdating new construction. AGO 80-34 is an opinion that pre-
dates the shift from market value in 1981 to taxable value. The SBE concluded that the
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Washoe County Board .qualization

March 7, 2006 ‘ '
P wo

properties as adjusted (reduced) by the WCBE were in equalization with adjacent property and
denied the Assessor’s appeal (See Exhibit C: SBE Decision - dated January 5, 2006). The SBE
rejected the Assessor’s misplaced reliance upon AGO 80-34.

~ Included for your information is a copy of the parcel map used during the SBE hearing by
the Petitioner William Brooks. You will note four parcels are colored pink and four parcels are
colored green. Mr. Brooks® parcels are the green-colored parcels on the map (See Exhibit D). As
you may recall, Mr. Brooks’ parcels had a taxable value twice.of the adjoining parcels noted in
pink. Al of the parcels, both Brooks and his neighbors, had a taxable value below the property’s
respective full cash value.

The next exhibit is troubling for all of our clients. Mr. Shane of the Assessor’s Office -
states during the hearing that, “The reason that this was brought before the State Board of
Equalization is an issue of the application of what we feel is appropriate law and was not a real
disagreement - well, it becomes a disagreement on value, but it’s the position of the Washoe
County Assessor that the County Board of Equalization made the wrong application of law
in equalizing the subject properties’ taxable values with those of similar neighborhood
parcels whose taxable values had been established in a prior year's appraisal (See Exhibit E:
SBE Transcript December 5, 2005 @ page 12), In other words, the Assessor has no problem
increasing taxable values for some taxpayers to their property’s full cash value in the same fiscal
tax year while the balance of the respective reappraisal district remain at their properly
determined taxable values, This is not equalization as requited by NRS 361.345. In fact, this
administeation of Chapter 361 of the NRS by the Assessor results in a direct lack of equalization
as mandated by NRS 361.345. Mr. Shane also testifies that, “We apply the same standard if
we’re doing developments where we have hundreds of lots coming on the tax roll that are
new, and so the principle here is a very broad principle and that bas been applied in a way that
really is within the law and if we look at the values, the values are substantiated by the comps.”
(See Exhibit E: SBE Transcript December 5, 2005 @ page 16). Again, the Washoe County
Assessor has determined that similar parcels can have two different values in the same tax year.
In this example, the parcels are side by side and are identical in all practicable respecis!

In conclusion, the principle offered by M. Shane has not been accepted. It is in direct
contradiction of the meaning of equalization. It also points out, based on his testimony, that
hundreds of parcels in Washoe County are out of equalization and you may wish 1o pursue this
point during your March 8, 2006 hearing. Unfortunately for the WCBE, the SBE failed to pursue
the other parcels not related to William Brooks by simply ignoring the testimony of the Assessar.

NJA/ra

Enclosures as stated

cc: Amy Harvey. Washoe County Clerk
Thomas Sheets. Chairman, Nevada Tax Commission
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Nom. J. Azevedo ®

Attorvey at Law IRAR7RS o
wwiseradatax ¥S.LOM E Musser
March 7, 2006

Tom Sheets, Chairman

State of Nevada Department of Taxation . | A’ﬁ"."_‘;
1550 E. College Parkway, Suite 115 - R - e
Carsan City, NV 89706-7937 BB 20 e

Charles Chinnock, Executive Director
State of Nevada Department of Taxation
1550 E. College Parkway, Suite 115
Carson City, NV 89706-7937

Re: Lake Tahoe Speciat Study

Dear Chairman Sheets and Director Chinrnock:

~ On behalf of my twenty-eight (28) property tax clients, [ would like to offer the following
for the Nevada Tax Commission’s (NTC) consideration on March 13, 2006. Assembly Bill 392
of the 2005 Legislative Session was approved by the Govemnor with an effective data of Qctober
1, 2005 (Exhibit 1- bill history). The bill passed unanimously with 63 Yen votes,

On April 7, 2005, Assemblyman Lynn Hettrick, the sponsor of the bill, offered the
following introduction of the bill, “ Assempbly Bill 392 is proposing to “clarify” where the
regulations will come from and that must be used by the folks doing assessed evaluation.”
“... the Nevada Tax Commission shall adopt general and uniform regulations goveming the
assessment of property. That is to be used by the various counties, county boards, State Board of
Equalization, and the Department of Taxation” (Exhibit 2 - Minutes of April 7, 2005 pages 2 and
3. -

On May 10, 2005, Assemblyman Hettrick, stated the following after the 1* Reprint of the
bill. “What the bill does is stmple. Section 1 says the Tax Commission shall adopt general
and uniform regulations governing the assessment of property. In additlon, it shows whe
would be regulated by that assessment, state boards, county boards and the Department of
Taxation.” (Exhibit 3 - Minutes of May 10, 2005 page 9)

You have heard various individuals state that appraisal is an “art” and subjecrive, The
Washoe County Assessor went as far to say that he implements appraisal methods first before
NTC regulations because of thig subjectivity. Again, on May 10, 2005, Senator Coffin asks the
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following canceming views; “Will the first five floors be worth less than the next five, et
cetera? If one side of the building is facing The Strip and another is facing my district, one
side might be worth more than the other. What argaments would those people have?”
Later in the meeting Senator Coffin remarks, “Ihere could be 10 or 1S view variations, based
upon that kind of calculation. Maybe this bill is the vehicle to start addressing this.”
Assemblyman Heurick responds, “We have to take the “subjectivity” out of this and give
some kind of rule,” (Exhibit 3 - Minutes of May 10, 2005 page 14).

The clarifying language of Assembly Bill 392 is simple and unambiguous (Exhibit 4 -
copy attached), ‘

Section 1 - mandates that the NTC shall adopt regulations govering the
assessment of praperty by county assessors, county boards of equalization the
SBE and the Department of Taxation.

Section 3 {7} - mandates that the county assessor shall use the standards adopted
by the NTC.

Section 5 (10) - mandates the SBE shail comply with reguiations adopted by the
NTC.

The NTC has followed the mandata of the 2005 Legislature as delineated in AB 392
(Effective October 1, 2005). Cn August 4, 2004 Regulation R031-03 was adopted. Judge
Maddox has ordered that “Standards for determining the taxable value of land by local assessors
do not apply until adopted by the Commission.” (January 13, 2006) . The Supreme Court has
ordered that “The Washoe County Board of Equalization should, however, proceed with its
determination, based on the reasoning of the district coust’s order, of any additional petitions that
seek a roll back of petitioners’ properties to the 2002/03 tax year velues.”

. The Washoe County Assessor does not follow the NTC's regulations or AB 392, Inan
affidavit dated January 20, 2006 attached to the County’s Motion to Stay Judge Maddox’s order
he states,”It has always been the practice of the assessors in this State that county assessor3
do not observe the regulation-making provisions of the APA, before using generally-
accepted appraisal practices to value real and personal property for tax purposes.” This
practice of the Washoe County Assessor has not changed.

Mr, Warren of the Washge County Assessor’s Office stated on February 7, 2006, “ Now,
in Mr. Azevedo’s presentation, he stated that the State has the full rule-making and regulatory
authority to make standards for the assessors to use, and he basically said that we weren't

following that and that the net impact of that was that Judge Maddox's decision wiped the slate
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clean, so to speak, in that those adjustments that we made during the reappraisal don’t apply. I
would respectfully disagree. "(Exhibit 5 Transeript February 7, 2006 pagesé)

In addition Mr. Warren addeq “Now, I would like to - - during the tunch hour I went
through all the statutes, both Chapters 360 ang 361. I could not find a statue that specifically
states that the Nevada Tax Commission will set forth how the assessors are to value land as far as
standards. However, I can direct You attention to statute 361.260, subsection 7. That's contained
in Exhibit 3. It's found on page 3 ang T cap quote from it. This is abowt midway through the
page on page 2. The County assessor shall establish standards for appraising and
veappraising land pursuant to this section.” (Exhibit 5 - Transcript February 7, 2006 page 88)

Not only does the Washoe County Assessor not use the NTC regulations his office staff
does not recognize the Legislative “clarification™ of AB 392. Stated again, Section 3 (M of.
AB 392, NRS 361,260 is amended, The county assessor shall use the standards for
appraising and reappraising land adopted by the Nevada Tax Commission pursuant to
NRS 360.258. In using the standards, the county assessor shail consider comparable sales of
land before July 1 of the year before the lien date. (Exhibit 4 - AB 392 page 5)

The State Board of Equalization and the Executive Director of the Department of
Taxation as Secretary to the SBE do not follow the NTC's regulations or AB 392, In the Notice
of Decision in the mattey of Leonard and Roberta Gang dated January 5, 2006 in Findings of Fact
(7) - The State Board found the evidence supports the Assessor’s testimony that the subject
property view classification jg superior to the neighboring parcel and justifies a difference in
valuation between the two parcels. (Exhibit 6 - SBE Decision)

This is the same view classification standard developed by the Washoe County Assessor
in 2003 that was not adopted by regulation through the NTC.

Finally, the Department’s website inciudes 3 menu describing Administrative Roles of
various entities (copy attached wag printed from the site on March 3, 2006). Under the County
Assessors role it is stated that, “The Assessor establishes standards for appraising and
reappraising land. (NRS 361.260).” As simted above Section 3 (7) of AB 392- mandates that the
county assessor shall use the standards adopted by the NTC. As such the Departmient website §s
in direct contradiction to the law. (Exhibit 7 - Website Administrative Roles) -

The Department is tesponsible for implementing tax policy as established by the NTC., Six
months aﬁer the effective date of AB 392 the Department has not accepted the mandate of the

Washoe County, the County Assessors Association, and Chuck Chinnock, Department of
Taxation.”(Exhibit § - Assembly Work Session)
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In conclusion, we appreciate the effort of the Department in conducting the Special Study.
However, we respectfully request the NTC either affirm or deny that local assessors must utilize
the NTC regulations to develop taxable values, '

Sincerely,

NJA/ra

Enclosures
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ATTORNEY GENERAL .

. NEVADA DEPARTMENT OF JU E
100 North Carson Street
Carson Cily, Nevada 88701 7471 7

GECRGE J. CHANOS
Aliomey General

RANDAL R. MUNN
Assistant Aliemay General

RECEIVED

March 7, 2006 MAR 10 2006

Norman J, Azevedo

A tLaw
VIA FACSIMILE (775) 883-7001 ftorney a

AND U.8. MAIL

Norman J. Azevedo, Esq.
712 E. Musser Street
Carson City, NV 88701

Re: Request for Public Records

Bear Norm:

Thank you for your response dated March 6, 2006. | am somewhat confused by your
second to the last paragraph. What wouid persuade you to belisve that the State Board
of Equalization (hereinafter “State Board”) made any “secret’ decisions? Since you
were Senior DAG from at least March of 1999 over Tax, and then Chief of Civil until
December of 2002, | am sure you made certain that no “secret” decisions were made by
the State Board during your tenure. Since that time, | have been assured that no
“secret” meetings and/or decisions have been held or made.

When speaking in Court February 1, 2006 | stated that:

On behaif of the State Board of Equalization, they feei like they have
equalized every year... the Department serves as their staff, and they've
already begun preparing all the documentation and backup necessary for
the Board to put that on the record.

Nothing was said or inferred that any compoenent of the State Board's duty to equalize
was performed in “secret.” They have not prior to this year stated in an open meeting
how their duty under 361,395 of the NRS has been met. However, that is not to say
that it was secret and in any other way in violation of the open mesting law. For
example, an element of the State Board's responsibility to equalize reiates to reviewing
the tax rolls of the various counties as corrected by the county boards of equalization.
The Department, in large part, acting as staff to the SBE, performs that function. Those
tax rolis would be public record both with the counties and the Department.

Additionzily, every appeal the SBE hears from the county boards is part of the State
Board's function of equaiizing.

Telephone 775-684-1100 « Fax 775-684-1108 « www.ag.state.nv.us « E-mall aginfo@ag.state.nv.us
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Page 2 '
Again, | must ask that you narrow your request. Every single document produced by
and/or for the State Board, including the thousands of records on appeal from the

county boards, would fill a small room if produced for just one year. Without ciear

delineation of what exact documents you want, it is impossible to comply with your
request. }

Additionally, as stated in my correspondence of February 28, 2008, “[flhe vast majority
of public records requests are surely handled in under 30 minutes and requests of over
30 minutes are more likely to be of a nuisance type or to hinder governmental
operations.” AGO No. 2002-32. After | receive a more meaningful request, | will
determine if the request is “extraordinary” and advise you accorgingly.

Since the records retention schedule differs as to types of documents, | refer you to the
Nevada State website. You will find all state agencies and their record retention
schedules under the Department of Cultural Affairs.

Thank you.

Sincere regards,

GEORGE J. CHANOS
Aftorney General

"
7 i
REN R. DICKERSON
Senior Deputy Attorney Generai
Tax Section
{775)684-1100

By:

KRD/fcb
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DEPARTMENT OF TAXATION
STATE BOARD OF EQUALIZATION

TRANSCRIPT OF PROCEEDINGS
FUBLIC MEETING
MONDAY, MARCH 27, 2006
CARSON CITY, NEVADA

THE BOARD: CLAY FITCH, Chairman
. STEPHEN R. JOHNSON, Member
MICHAEL CHESHIRE, Member
WES SMITH, Member
RICHARD M. MASON, Member

FOR THE BOARD: DAWN KEMP
Deputy Attorney General
FOR THE DEPARTMENT: CHUCK CHINNOCK
Executive Director
TCM SUMMERS

Deputy Executive Director
TERRY RUBALD, Chief, Division
of Assessment Standards

SARA MARTEL

Coordinator

NAN PAULSON

Coordinator

REPORTED BY: CAFITOL REPORTERS
Certified Court Reporters
BY: MARY E. CAMERON, RPR, CP
Nevada CCR #98
410 East John Street, Ste. A
Carson City, Nevada 89706
{(775) 882-5322
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of parties trying to provide us with information so that at

I think all we've done so far is listen to a lot

the end we will affirm, whether yoﬁ like it or not or anyone
else likes it or not, we will affirm what we feel we've done
or should do.

MEMBER MASON: May I?

CHATRMAN FITCH: Go ahead.

MS. FULSTONE: If you don't mind, I wasn't
suggesting that the Beard say anything like that.

CHAIRMAN FITCH: What did you mean by shine on a
Judge? What's that mean?

MS. FULSTONE: T said specifically at the outset
of my remarks that I was responding to Mr. Chinnock. That's
what I understood the gist of his remarks to be.

CHAIRMAN FITCH: Are you saying that his remarks
were that he was suggesting to the Board that we should
shine on the Judge?

MS. FULSTONE: He was suggesting to the Board
that you need not be concerned about the order of remand.
That's what I understood him to say.

CHAIRMAN FITCH: I don't believe that's even
close to what he said. Go ahead, you have a gquestion?

MEMRER MASON: I have a couple of questions.
First, when I asked Mr. Chinnock whether or not he viewed it

as a vestigial statute, that's for me to know. There are

110
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we're taking it from adverse parties to the Department and
we are indeed looking at it. That is what this order says.

MS. FULSTONE: That's I believe what I was
suggesting that the order says, that you have a duty, an
affirmative duty to equalize. I don't believe any of my
remarks suggested that you were reviewing the actions of the
Tax Commission. You have an affirmative duty to equalize
under 361.395. That's the point of my remarks.

 MEMBER MASCN: Mary, could we read back from the
record the part about that we could not in essence pass the
buck to the Tax Commission that sﬁe testified to?

{The record was read.}

CHAIRMAN FITCH: Why don't we continue forward.
Any other questions? Thank you, Sir.

MR. SCHMIDT: For the record, Gary Schmidt. I
can't help but respond and make some comments to Dr. Mason
in regards to laws on the books not enforced_ I'ma firm

believer that laws on the books not enforced create the

opportunity for government bureaucrats to discriminate and

harass citizens, and I'm & fimm believer that laws on the
books not enforced must be, in order to have due process and
any level of fair application of the laws, must be
immediately repealed or revisited. And I cite as an
example, I'm a little bit off the subject matter, but I'm

responding to something.
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RESPONDENTS® ANSWERING BRIEF
1. INTRODUCTION
This Answering Brief is being filed only on behalf of the clients represented by Norman
J. Azevedo, Bsq. pursuant to the Court’s Order of May 21, 2007. Specific clients” names are:
Bakst, Buck, Erdman, Glen, Thomas, FFQ, Vento, VIFX & Winkler in Case No. 47400; and
Austin, Barnhart, Bender, Cumming, D’ Andre, Frei, Gastanaga, Leach, Edwards, Moriarty,
Nakada, Pendergraft, Peno Bottom, Taylor, Watkins, Wilson and Zanjani in Case No. 47401
(hereinafter referred to as “Respondents”).
i1. ISSUES PRESENTED

Appellants® Opening Brief raises both factual and legal issues which will be set forth

hereinbelow.

1. Whether the District Court’s reliance on the Maddox Decision was appropriate for
the 2004/20035 tax year, given the representations of the State and County that the
cases were factually identical, as well as the Record on Appeal.

2. Whether the temporary regulation adopted by the Commission on December 12,
2002 supports the utilization by the Assessor and State Board of the four
unconstitutional methodologies in only Incline Village and Crystal Bay.

3. Whether the Assessor and State Board utilized the four unconstitutional
mcthodologics to determine the Respondents’ taxable value for 2004/2005 tax
year.

4, Whether the State Board and Commission ever equalized taxable values pursuant
to NRS 361.395 or NRS 361.333.

5. Whether the refund remedy imposed in Bakst is the appropriate remedy to address
taxes collected in contravention to Nev. Const. Art. 10, §1 and are illegal and void
.because of the failure of the State Board and Commission to equalize taxable
values pursuant to NRS 361.395 and NRS 361.333.

III. STATEMENT OF THE CASE
On December 28, 2006, this Honorable Court addressed in a reported opinion, the legality

1
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of the four different valuation methodologies utilized by Appellant Washoe County Assessor
(“Assessor”)' during the reappraisal of Incline Village and Crystal Bay for the 2003/2004 tax
year. The Nevada Supreme Court ultimately concluded that the adoption and utilization of the
four disputed valuation methodologies by the Assessor were in violation of Nev. Const. Art. 10,
§1 and ordered a refund of tax plus interest be paid to the Taxpayers. See Siate of Nevada v.
Bakst, 122 Nev.___, 148 P.3d 717 (2006) @ p. 22. The methodologies utilized by the Assessor
for the 2003/2004 tax year were part of the reappraisal process mandated by NRS 361.260(1) &
{6).

The case currently before the Supreme Court is addressing the reversal by the Distzict
Court of the Assessot’s determination of taxable value of the Respondents’ land value for the
2004/2005 tax year was affirmed by Appellant State Board of Equalization (“State Board”).
Appellant Nevada Tax Commission (“Commission”) determined the Respondents’ taxable value
of their land by utilization of the “factor” process set forth in NRS 361.260(5) when the
Commission adopted a factor of 1.0 due to inconclusive sales dates. See Respondents’
Countermotion to Take Judicial Notice @ Exhibit 1.

The State Board affirmed the County Board and permitted the Assessor to utilize the four
unconstitutional methodologies to determine the Respondents’ taxable value for the 2004/2005
tax year. Respondents will show that even though the process utilized to determine the taxable
value for 2004/2005 was the “factor process” and not the “reappraisal process,” the Assessor and
the Commmission utilized and relied upon the exact same four disputed appraisal methodologies
determined to be unconstitutional in Baksz. Moreover, contrary to the affidavit of the current
Assessor Josh Wilson, the previous Assessor and State Board utilized for the 2004/2005 tax year
the exact same view classification system, the exact same rock classification system, the exact
same “tear down” methodology and the exact same time adjustment methodology determined to

be unconstitutional in Bakst for the 2004/2005 tax year,

1

References to Assessor in this Brief means the previous Assessor Robert McGowan, except for
the affidavit cited in the Opening Brief filed by the State and County which is an affidavit of the
current Assessor Josh Wilson.
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Respondents will also show that every statutory protection put in place by the Nevada

Legislature to assure that property is both valued and taxed in a wniform and equal manuet, as

required by Nev. Const. Art. 10, §1 has not only failed but have been disregarded by both the

State Board and the Commission. Specifically, Respandents will show the following;

L.

As aresult of the failure to regulate the factor methodology, the Commission has
inconsistently calculated the land factors required by NRS 361.260(5) for tax
years before 2005/2006.

The State Board, subsequent to its separation from the Commission in 1975, never
equalized the taxable values in the State of Nevada as required by NRS 361.395.
Once again, as in Bakst, the four unconstitutional methodologies were utilized to
determine the land “factor” only in Incline Village and Crystal Bay.

The ratio study required by NRS 361.333 had not been properly administered to
discharge the Commission’s dutics regarding equalization for tax years
2004/2005.

Due to the failure to equalize taxable values by the State Board and the

Commission, and as a result of the application of the four unconstitutional

- methodologies in only Incline Village and Crystal Ray, the taxes imposed for the

2004/2005 tax year are both illegal and void.

The appropriate remedy, given the facts of this case, is not a remand to the State
Board but a refund of the taxes that were unconstitutionally and fllegally imposed
and coilected.

The State and County have not disputed the fundamental finding of the District
Court in this case when he concluded that .“Thc evidence establishes that the taxes
assessed in the Incline Village area are not uniform or equal to other areas in the

county.” See May 1, 2006 Decision, @ p. 2:7-9.

In their Opening Brief, Appellants argue that the District Court’s May 6, 2006 Order is

flawed for two basis reasons:

1,

Neither the Assessor nor the State Board utilized Any of the four unconstitutional

3
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methodologies in determining Respondents’ taxabie value for their land for the
2004/2005 tax year; and
2, Even if the Supreme Court believes that the taxable value of the Respondenis’
land is attributable to the four unconstitutional methodologies, refund is not the
appropriate remedy, but a remand is the appropriate remedy.
IV. FACTS

A, General Facts

This case before the Court is addressing the Assessor’s determination of the Respondents
taxable value for land for the tax year 2004/2005. RA 1449. The Court in Baksz was addressing
the Assessor’s determination of the Respondents’ taxable value for land for the tax year
2003/2004. Bakst @ p. 3. Respondents’ taxabie value of land for the 2004/2005 tax year was
calculated by applying a factor to the previous 2003/2004 tax year's assessed value for land. AA
46972 The land factor “approved” by the Commission was 1.0 for Incline Village and Crystal
Bay. AA 4398-4404. The Commission determined a factor of 1.0 because there were
insufficient or inconclusive sales data to caleulate an alternate taxable value. See Respondents®
Countermotion to Take Judicial Notice @ Exhibit 1. The Assessor calculated the factor of 1.0
which was ultimately approved by the Commission by utilizing the exact same four
unconstitutional appraisal methodologies that were used for the 2003/2004 tax year, AA 622,
822, 946, 1027, 1090, 1289, 5104, 6203, 6359, 6480, 6526, 6646, 6722, 6760, 6842, 7173, 7234
& 7406,
ol
ot

b

Appellants confse the terms “appraisal” and “reappraisal.” In their Opening Brief,
Appellants represent that “Consequently, no appraisals by the Washoe County Assessor were
performed at Incline Village/Crystal Bay.” See Opening Brief @ p. 1:13-14. NRS 361.260
provides as follows in its title: “NRS 361.260 Method of assessing property for taxation;
appraisals and reappraisals.” The reappraisal referenced in the title of the statute is the
reappraisal contemnplated in NRS 361 260(6). The appraisal referenced in the title is
addressing the valuation methodology refered to as factoring as set forth in NRS 361.260.

4
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An example of the application of the 1.0 factor approved by the Commission for the
2004/2005 tax year to Respondent Bakst's assessed value is as follows:

Tax Year Assessor’s Value
Land

2002/2003 850,500

200372004 040,450

ek - 1 0

2004/2005 940,450

B. Procedural Facts
All of Respondents represented by the undersigned counse] followed and adhered to the
required procedural steps necessary to dispute the Assessor’s determination of their land’s
taxable value. Specifically, Respondents followed the following administrative and judicial
process:
-1 Filed a timely petition for review for assessed valuation to the Washoe
County Board of Equalization (“County Board”). AA 540.}
2. Participated in a hearing before the County Board. AA 640.
3. Received an adverse decision from the County Board. AA 647-648.
4. Filed a timely petition with the State Board for appeal from the decision of
the County Board. AA 536.
5. Participated in a hearing before the State Board. AA 226.
6. Received an adverse decision from the State Board. AA 216-222.
7. Filed a timely petition/complaint pursuant to NRS 233B.130 and NRS
361.420 with the First Judicial Court in Carson City, Department I. AA 2-
12.
8. Received a favorable decision from the District Court in Carson City,

Department I. AA 3271-3275, 3294,

3

References only to the Record on Appeal for Dr. Alvin Bakst will be made even though all
Respondents pursued the identical process. The 2003/2004 assessed value shown for
Respondent Bakst’s land is shown unagiusted as required by Bakst,

' 5
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C. Land Factor Methadology Utilized by the Assessor and Approved by the
State Board for the 2004/2005 Tax Year

The Assessor represented in its Opening Brief that in lieu of utilizing the four
unconstitutional appraisal methodologies, he in fact determined the taxable value of the
Respondents’ land by calculating a “factor” based upon a different methodology, which is
supported by statute contained in NRS Chapter 361, namely NRS 361.260(5). See Opening Brief
@ pp. 23-24. In order to make this factual assertion, the Assessor was required to go outside the
Record on Appeal because neither the State nor the County ever offered such an argument to the
County Board, State Board or the District Court. The failure to previously raise the argument
that the Assessor utilized the factor methodology described by the current Assessor before the
County Board and State Board is easy to reconcile as the use of such a methodology is
completely belied by the Record on Appeal.

One example of how the Record on Appeal contradicts the affidavit submitted by the
current Assessor is the record on the case of the property owned by Esmail & Sally Zanjani.

Specifically, the minutes from the County Board hearing on February 17, 2004 in the Zanjani

matter reflect the following testimony, under oath, by Appraiser Gary Watren:

Gary Warren, Appraiser, duly sworn, submitted Assessor’s fact
Sheet(s) and Maps, Exhibit [TI, pages 1 through 6, and oriented the
Board as to the location of subject property....

He said the subject is a unique parcel, and it was valued using the

nearest sales on Gonowabie Road.
' AA 7487. [Emphasis added.]

A review of Exhibit HI referenced by Appraiser Warren illustrates that the Zanjani’s
residence was valued using “time adjustments” and a view classification, AA 7480 & 7483.

The State, to support their argument that the four unconstitutional methodologies were
not used for the 2004/2005 tax year, even attempts to re-characterize Respondents’ argument to
the District Court to support their argument that the four unconstitutional methodologies were
not utilized by the Assessor for the 2004/2005 tax year as follows:

Taxpayers primary basis for judicial review was the Assessor’s .
property appraisal meﬂaodolofes used for the prior vears
assessment 2003-2004, not whether the State Board should have

determined that assessment was out of proportion to and above the
6
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taxable full cash value of the properties assessed or the assessment
was not in accordance with a uniform and equal rate of assessment.

See Opening Brief @ p. 2.

The State’s characterization of Respondents’ argument for the 2004/2005 tax year to the District
Court is at best, misleading. A review ofthe State Board’s “complete” decision for the
2004/2005 tax year makes it clear that the State Board concluded that the Assessor in fact,
utilized the four unconstitutional methodologies for tax year 2004/2005 to calculate
Respondents® taxable land values. AA 219 & 7625. Respondents agree with this conclusion by
the State Board.

The Record on Appeal provides the following with respect to the Assessor’s use of the
four unconstitutional methedologies as follows:

1. The Unconstitutional View Classification Methodology

The Assessor applicd the identical view classification methodology during the 2004/2005
tax year as he did for the 2003/2004 tax year. AA 756, 1644-1649, 6461, 6348 & 7326. This
uncenstitutional methodology primarily constituted a methodology where the Assessor “drove
by” and “guessed” (estimated) as to what view a particular residence may have from the main
living area_ AA 4138. The Assessor created a 12-step view classification standard. Due to the
“drive-by” technique for the 2003/2004 tax year, 30 out of 50 views were incorrectly classified,
with 29 being too high and 1 too low. AA 2690 & 4142, In order to correct this problem, the
Assessor would perform an interior inspection of the home to “properly” determine his
uncanstitutional view classification. AA 4138-4140,

Not only did the Assessor utilize the “identical® view classification methodology to
determine the Respondents’ taxable value for the 2004/2005 tax year, but the Assessor also
recommended changes to Respondents’ land value by changing the view classification based
upon interior examination of the respective residences. AA 6225-6227.

2. The Unconstitutional Rock Classification Methodology
The Assessor utilized the identical rock classification methodology for the lakefront

properties in Incline Village for the 2004/2005 tax year as he did for the 2003/2004 tax year. AA
7
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622. The County Board even made changes to the respective rock classification to properties
during the 2004/2005 tax year. AA 6172-6173
3. The Unconstitutional Tear Down Methodology

The Assessor utilized the identical tear down methodology for all of Incline Village and
Crystal Bay for the 2004/2005 tax year as he did for the 2003/2004 tax year. AA 1644-1649. A
review of the evidence submitted by the Assessor to the County Board shows his designation of
tear downs to certain sales which were used during reappraisal, as well as “new” sales as they
became available subsequent to the reappraisal year of 2003/2004.

4. The Unconstitutional Time Adjustments Methodology

The Assessor utilized the identical time adjustment methodolo gy for all of Incline Village
and Crystal Bay for the 2004/2005 tax year as he did for the 2003/2004 tax year. AA 622,

D. State Board of Equalization Decisions

Appellants provided for the Court a part of the State Board’s decisions for some
Respondents for the 2004/2005 tax year. See Opening Brief @ pp. 2-6. Appellants omitted the
most relevant conclusion of law by the State Board which addressed the Assessor’s use of the
four unconstitutional methodologies during the 2004/2005 tax year.

Because the Assessor represented he utilized the four unconstitutional methodologies for
the 2004/2005 tax year, Respondents continued to dispute the utilization of the four
unconstitutional methodologies and brought their concerns to the attention of the State Board for
the 2004/2005 tax year. AA 216-221. In response to the concerns of Respondents, the State
Board made the following conclusion of law in its decisions for Respondents represented by the
undersigned counsel:

The comparable sales for land only used by the Assessor include
“teardown” parcels, the application of time-adjustments, and
classification of beachfronts, The State Board previously found the
use of “teardowns”, time-adjustment, and view classifications were
approptiate appraisal tools and standard accepted valuation
methodologies (See, Notice of Decision of Leonardini et al, Case
No. 143, dated May 30, 2003, Findings of Fact Subsection 4). The
State Board also previously concluded the use of “teardowns” as
comparable sales of vacant land is very common and typically used

by practitioners in the Lake Tahoe real estate market, and that the
Assessor is correctly using teardowns, time adjustments, and view

8
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classifications pursuant to NRS 361.260(7). (See, Notice of
Decision of Leonardini, et al. Case No. 143, dated May 30, 2003,
Conclusions of Law Subsection 5).

AA 6158,

As stated above, the State Board correctly concluded that the Assessor, for the 2004/2005
tax year, did in fact utilize the tear down methodology, the time adjustment methodology, the
rock “beach front” classification methodology, as well as the view classification methodology.
The State Board, in approving the use of the four unconstitutional methodologies, relied upon its
May 30, 2003 Decision as support for upholding the Assessor’s use of the four unconstitutional
methodologies for the 2004/2005, The May 30, 2003 Decision of the State Board was the
Decision of the State Board reversed in Bakst @ pp. 5-6.

The State Board for the 2004/2005 tax year also correctly concluded that the view
classification system that was first used in the 2003/2004 tax year was also used as an appraisal
method during the 2004/2005 tax year by the Assessor. Specifically, the State Board concluded
as follows:

The comparable sales for land only used by the Assessor include
“teardowns” parcels and the application of time-adjustments.
View premiums are added ta value based on a view rating system.
The State Board previously found the use of “teardowns,” time-
adjustments, and a view rating system were appropriate apprisal
tools and standard accepted valnation methodologies (See, Notice
of Decision dated May 30, 2003, Finding of Fact Subsection 4),
The State Board also previously concluded the use of “teardowns”
as comparable sales of vacant land is very commeon and typically
used by practitioners in the Lake Tahoe real estate market, and that
the Assessor is correctly using teardowns, time adjustments, and
view rating system pursuant to NRS 361.260(7) (See, Natice of
Decision dated May 30, 2003, Conclusions of Law Subsection 5).
AA 217,

Once again, for support of the proposition that the view classification methodology was
an appropriate methodology, the State Board relied upon its May 30, 2003 Decision. The May
30, 2003 Decision of the State Board was invalidated by the Nevada Supreme Court in Bakst.

The State Board went further in its 2004/2005 decisions and offered as support of the
Assessor’s use of the four unconstitutional methodologies that the Respondents’ land’s taxable

value can be appraised as provided for in NRS 361.227 and as provided for in NRS 361 260(7).
9
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AA 5730. The same State’s interpretation of NRS 361.260(7) was rejected by the Nevada
Supreme. Court in Baks¢ and resulted in the Supreme Court concluding that the State’s
interpretation of NRS 361.260(7) undermined the ad valorem property tax system. Bakst @ p.
18.

What is most significant in reviewing the decisions of the State Board is that the State
Board correctly concluded that Respondent Bakst’s land was vatued utilizing the four
unconstitutional methodologies for tax year 2004/2005. AA 216-220. In fact, in order to
substantiate their “rock” classification of Respondent Bakst’s land, the Assessor submitted
photos of Respondent Bakst’s “rocks”as evidence to support their rock classification. AA 304 &
310. In addition, Appraiser Warren represented to the State Board as follows: “...[tThe land sales
that are used to establish the land value for Dr, Bakst’s property... Contained in the analysis is an
adjustment process based upon sales analysis to come up with a derivative using these sales to
come up with a value for Dr. Bakst” AA 312. The sales that Appraiscr Warren references are
located at AA 622 which clearly illustrates that the Assessor utilized the four unconstitutional
methodologies in determining Respondent Bakst’s values. The sales data at AA 622 relied upon
by the Assessor to value Respondent Bakst’s land illustrates the use of the rock classification
method, the time adjustment method and the tear down method. The Assessor utilized his four
unconstitutional methodologies for 2004/2005.

E. The District Court’s Decision

- The District Court ultimately rendered its decision adopting the decision rendered by the

Honorable William Maddox because all the parties before the Court cortectly, and in a manner
consistent with the Record on Appeal, represented to the District Court that the two cases
(Maddox and Griffin) were factually identical. AA 3310, 3581, 4696, After receiving
affirmation from all parties’ counsel that the cases were “identical,” the District Court ordered
briefing and rendered a decision based on the parties’ representations and brief. AA 3271-3275,
3294,

Both the State Appellants and the County Appellants represent that the District Court

erred by adopting the reasoning of Maddox because the Appellants now suggest that the facts
10
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between the two cases are different and not identical. Based upon this allegation by the
Appellants, a comparison of the representations to the Supreme Court and the previous
representations by Appellants to the District Court is necessary.

First, the County represented the following in its Opening Brief'to the Supreme Court: “In
other words, Judge Griffin decided that these consolidated cases were based upon facts that were
identical to the facts in Bakst, This is not accurate.” See Opening Brief @ p. 21:17-21.

Second, the County, represented to Judge Griffin in its Opposing Brief, just the opposite:
¢ ts of the plaiptiffs are foreclosed under the
doctrine of administrative res judicata :
The plaintiff has made or has had the opportunity to make
all of the same arguments in front of the CBOE and the SBOE in
the 2003/2004-tax year. There the parties were identical, the issues
were identical and they were adjudicated to a final determination.

AA 4696,

Thus, the County, in order to support its claim that the doctrine of res judicata barred
Respondent Lowe from seeking relief for 2004/2005, represented to the District Court that the
parties and the issues were identical...not similar, but identical. Now, before the Supreme Court,
the County argues that the facts and issues are different.

Second, the State Appellants in their Opening Brief indicate that the District Court failed
to take into consideration “different circurnstances” that were present in Bakst. Specifically,

State Appellants represent, in their Opening Brief, the following:

In doing so, the District Court erred by failing to consider the
different circumstances existing for the 2004/2005 tax year.

See Opening Brief @ p. 9:13-14.
Conversely, the State represented to the District Coust, in its Motion Requesting a Stay,

as follows:

Rather than rehash the arguments that led to the Nevada Supreme
Court granting a Stay, in part, of the Maddox decision, the State
respectively requests this Court to follow the Supreme Court’s lead
by granting the State’s Motion to Stay in this case because this
Honorable Court correctly noticed the two cases are factually

identical.
AA 3310,
11
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In furtherance of the representation by the State Board and County that the Maddox

Decision and Griffin Decision were factually identical, the District Court made the following

conclusion in its decision dated May 1, 2006;

The decision issued by the Honorable William Maddox in cases
with identical facts competently and thoroughly decides these
issues, This Court therefore concurs with the Findings of Fact,
Conclusions of Law, and Judgment as wet forth in Case No. 03-
01501A, adopts and incorporates the decision of the Honorable
William Maddox as though fudly set forth herein,

AA 3273,

The District Court in its May 1, 2006 Decision made additional conclusions that provide

insight into the second District Court Judge to reverse the decisions of the State Board regarding

the ability of the Assessor to utilize valuation methodologies that are not properly included in a

duly-promulgated regulation of the Commission. The Honorable Michael Griffin concluded as

follows:

(@) The appraisal of real property for purposes of assessment of
taxation is an art, and not a science. But there are rules for the
practice of the art.

See May 1, 2006 Decision @ p. 2:2-3.

{b) Taxes in Nevada must be uniform and equal. Nevada
Constitution, Article 10, Section 1. Assuring that real property
taxes are “uniform and equal” within a County is the County
assessor’s obligation. The County Board of Equalization is then
charge with assuring that taxes within the County are, indeed,
“uniform and equal.” The evidence establishes that the taxes
assessed in the Incline Village aren are not uniform or equal to
other areas in the County. The Assessor and County Board have
adopted policies which assess the property in Incline Village on a
different basis from other Washoe properties.

See May 1, 2006 Decision @ p. 2:4-10,

(¢} As a result of the varying, subjective assessment of Incline
Village property utilizing factors that have not been promulgated as
regulations, or applied uniformly in the County, a taxpayer cannot
determine on what basis his property is assessed.

See May 1, 2006 Decision @ p. 2:16-17.

(d) There is no consistent regulation or procedure established by
the county to ensure that the assessment of real property is not
solely subjective “guess work.” No two assessors could agree
upon the methodology used, let along the value resulting from the

12
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methodology, because the assignment of view components and the
resulting valuation are arbitrary standards with no limitations on
them by regulation or procedure.

See May 1, 2006 Decision @ p. 2:21-25.

In its Opening Brief, the State suggests that the District Court did not base its decision on
substantial evidence in the Record on Appeal. See Opening Brief @ p. 8. As noted above, the
District Court did review the evidence in the Record on Appeal and concluded that based on the
evidence in the record, the evidence established that the valuations performed by the Assessor for
2004/2005 and affirmed by the State Board were neither equal nor uniform. Thus, contrary to
the assertions of the State, the District Court did review the evidence in the record and concluded
that the State Board and Assessor violated Nev. Const. Art. 10, §1 by valuing property in a non-
uniform and non-equal manner. This conclusion by the Court that the vaiuations in Incline
Village and Crystal Bay are not uniform or equal is not disputed by Appellants.

V. STANDARD OF REVIEW

The Supreme Court in Bakst @ pp. 8-9 stated the standard of review applicable to
Petitions for Judicial Review challenging determinations by the State Board. Specifically, the
Supreme Coutt articulated the applicable standard of review as follows:

In reviewing orders resolving petitions for judicial review that
challenge State Board decisions, the State Board’s determinations
are presumed valid. The burden of proof is on the taxpayer “to
show by clear and satisfactory evidence that any valuation
established by the Nevada Tax Commission or the county assessor
or equalized by the county board of equalization or the State Board
of Equalization is unjust and inequitable.” The taxpayer “does not
satisfy this burden ‘unless the court finds that the [S]tate [B]oard
applied a fundamentally wrong principle, or refused to exercise its
best judgment, or that the assessment was to excessive as to create
an implication of fraud and bad faith. Additionally, the district
court may not foreclose the State Board’s exercise of independent
judgment on matters within its expertise, particularly since the
State Board is composed of members with particular knowledge
about property valuation. Agency decisions that are based on
statutory construction, however, are questions of law, which this

court reviews de novo. And, we will declare a government action
invalid if it violates the Constitution.

See Bakst @ pp. 8-9 (footnotes omitted).

13
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As 1n Bakst, Respondents represented by the undersigned counsel have carried their
burden of proof and established their entitlement to a refund of taxes paid attributable to value
determined by use of unconstitutional methodologies, plus interest at 6%.°

VI. ARGUMENT

A, The State and County De Not Dispute the Two District Court Conclusions
that the Evidence in Both Cases Establish that the Assessor’s Determination
of Taxable Value Has Resulted in Non-Uniform and Non-Equal Valuations,
Assessments and Taxes

Initially, for the 2003/2004 tax year, the Honorable Williarn Maddox concluded as

follows:

The individual implementation of these four disputed
methodologies by mdividual appraisers that are not promulgated
through the formal process of NRS 233B do not provide for a
uniform and equal rate of assessment.

AA 3823,

Without standards regulating and maintaining the appraisers as a
collective group, each is free to apply, and evidence has shown do
apply, whatever method whenever they desire. As a result, any one
property has seventeen potential assessed values. Furthermore, the
lake-front rock and view classifications have no standards defined,
or if the standards are defined, the application of these standards
has been inconsistent. This again by definition does not provide
for equal and uniform assessments.

See Order, May 2, 2006 @ p. 14:27-28 &
15:1-5.
Due to the lack of equal and uniform application of these disputed
methodologies, the reappraisal of Incline Village and Crystal Bay
are not enforceable as to the excess in valuation.

See Order, May 2, 2006 @ p. 15:24-26.

5

The State argues that 5 Respondents failed to present sufficient evidence to support the
relief provided by the Court. See Opening Brief @ p. 7:2-4. The evidence excluded were
photos of the results of a physical inspection of the subject properties. The District Court
did not invalidate the Assessor’s application of the disputed methodologies but
invalidated the disputed methodologies themselves. Thus, the exclusion of the evidence
is of no moment,

14
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Addressing the next tax year 2004/2005, the Honorable Michael Griffin concluded as

follows:

The evidence establishes that the taxes assessed in the Incline
Village area are not uniform or equal to other areas in this county.
The Assessor and the County Board have adopted policies and
procedures which assess the property in Incline Viilage on a
different basis from other Washoe properties.

See Order, May 2, 2006 @ p. 2:7-10.
The Nevada Supreme Court in Bakst, stated as follows:

Article 10, Section 1 of the Nevada Constitution declares
that “[t]he Legislature shall provide by law for a uniform and equal
rate of assessment and taxation, and shall prescribe such
regulations as shall secure a just valuation for taxation of all
property, real, personal and possessory.” The Legislature has
created the Department of Taxation, headed by the Nevada Tax
Commission, to administer the state taxation system. The Tax
Commission has the duty to administer Nevada’s revenug and
taxation laws.

...Those methodologics are unconstitutional, however,
because they are inconsistent with the methodologies used in other
parts of Washoe County and the entire state.

See Bakst @ p. 9.

Thus, two District Courts concluded that the valuation of Incline Village and Crystal Bay
violated Nev. Const. Art. 10, §1 because the methodologies utilized resulted in values and
assessments that were neither uniform nor equal. None of the Appeliants dispute these
conclusions by the District Coutts.

In this case, Appellants only dispute the fact that the Assessor utilized four
unconstitutional methodologies to determine the taxable value of land for the 2004/2005 tax year
and the Appellants do not dispute that vaiuations performed by the Assessor and Commission
resulted in nop-uniform and non-equal taxable valuations. Since Appellants have never disputed
the District Courts’ conclusions that the valuations in Incline Village and Crystal Bay are non-
uniform and non-equal, and as such, will not be considered. See, e.g. Holland Livestock v. B&C
Enterprises, 92 Nev. 473, 474, 553 P.2d 950, (1976) & Weaver v. State, Dep 't of Motor Vehicles,
121 Nev. 494, 502, 117 P.2d 193, 198-99 (2005). In addition, the State Appellants attempt to

craft an argument that the Supreme Court cannot provide relief to the 38 Respondents because to
15
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do so would cause an equalization problem. See Opening Brief @ p. 14:15-18.

The argument will be addressed in detail in Section H of this brief, but what the State
Appellants fail to represent to the Court is that all of Washoe County is out of equalization
because of the Assessor’s use of the four unconstitutional methodologies. Thus, by reducing the
38 Respondents to the 2002/2003 tax year will only refund tax dollars attributable to use of the
four unconstitutional methodologies. In addition, by refusing to lower Respondents’ taxable
values, the Supreme Court would be further compounding the equalization problem created by
the State Board and the Assessor.

B. The Assessor has Failed to Adhere to the Directive in Bakst and Reset
Respondents’ Taxable Values to the 2002/2003 Level

In Bakst, the Supreme Court stated ag follows:

Accordingly, the district court properly ordered that their 2003-
2004 valuations be set to the 2002-2003 level.

See Bakst @ p. 21.
In the case of Respondent Bakst, his assessed value for land was $940,450 for the
2003/2004 tax year as a result of the Assessor’s determination of his taxable land value utilizing
three of the four unconstitutional methodologies. Specifically, Dr. Bakst’s assessed value history

is as follows:

INCORRECT APPLICATION OF BAKST

Tax Year Dr. Bakst
Assessed
Land Value
20022003 $850,500
2003/2004 940,450
% ok 10
2004/2005 940,450

Accepting the Supreme Court’s directive to “reset” the taxable value for land to the
2002/2003 level for the 2003/2004 tax year should have resulted in a reduction of Dr. Bakst’s
assessed value for land from $940,450 to $850,500. Thus, based on the ruling in Bakst,

Respondent Bakst’s taxable value for land for 2003/2004 should be $850,500; however, the
16
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Assessor has not reset the value as ordered in Baksz. Since 2004/2005 was a factor year, then the

application of the factor derived by the Assessor should have been applied by simply multiplying

the assessed value for 2003/2004 times the factor of 1.0, resvlting in a carry-forward of the

2003/2004 assessed taxable value. The second chart below illustrates the correct application in

Bakst, by resetting the 2003/2004 assessed value to the 2002/2003 assessed value, as follows:
CORRECT APPLICATION OF BAKST

Tax Year Assessor’s Value | Comments
2002/2003 $850,500
2003/2004 940,450 *Unconstitutional Value
850,500 Bakst Ordered Reset Value
1.0 NTC Factor for 2004/2005
2004/2005 850,500 *Constitutionally Assessed Value

Thus, had the Assessor properly reset Respondent Bakst’s 2003/2004 taxable value as
provided for in Bakst, then his land value would simply carry forward from tax vears 2003/2004
t0 2004/2005. However, in lieu of actually resetting the assessed value for the 2003/2004 tax
year, the Assessor maintains this appeal.

C. The Commission and the Assessor Utilized the Four Unconstitutional
Methodologies in Calculating the Factor for Tax Year 2004/2005

It is important to note that the Assessor represented to the District Court what valuation
methodologies were utilized by the Assessor and the State Board in this case for the 2004/2005
tax year, as follows:

Not one of the four appraisal practices at issue can be said to suffer
any greater defect or success in the imprecise art of mass appraisal
land valuation work than any other professional land appraisal
practice, ‘

AA2987-2988,
County submits that the Assessor’s year 2002 land valuation
practices, now being challenged for tax year 2004/2005, were not
required to be codified in order to be lawful.

AA 2899,

17
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It is also important to know what the State Board represented to the District Court with
respect to the use of the four unconstitutional methodologies for the 2004/2005 tax year.
Specifically, the State Board represented to the District Court as follows:

The State Board found that that (sic) the Assessor correctly
used certain appraisal methodologies:

The comparable sales for land only used by the Assessor
include the application of time-adjustments, The State Board
previously found the use of time-adjustments was an appropriate
appraisal tool and standard accepted valuation methodology (See,

. Notice of Decision of Leonardini et. al, Case No. 143, dated May
30, 2003, Finding of Fact Subsection 4). The State Board also
previously concluded the Assessor is correctly using time
adjustments pursuant to NRS 361.260(7) See, Notice of Decision of
Leonardini et al, Case No. 143, dated May 30, 2003, Conclusions
of Law Subsection 5.

See Administrative Record on Appeal (“RA™), p. 4
(emphasis original); see aiso, e.g. RA at 445, 757. The May 30,
2003, decision, which involved a taxpayer apparently unrelated to
this litigation, states as follows: ,

In making the finding that adjustments to the value of land
for time and view are standard accepted valuation methodologies,
the State Board reference The Apprisal of Real Estate (12
Edition) and Diction of Real Estate Appraisal. The State Board
determined the use of “tear-downs” as comparable sales to vacant
land is very common and typically used by brokers, owners,
buyer(s], sellers, and real estate appraisers in the lake Tahoe real
estate market as well as other areas in the nation, The State Board
further determined the Assessor is correctly using these valuation
methodologies pursuant to NRS 361.260(7).

RA at 1359. In its May 30, 2003, decision, the State Board
then concinded:

Upon hearing the arguments on methodology made by the
parties, the State Board determined time adjustment is a standard
principle for adjusting sales in a sales comparison approach’ view
is a physical characteristic of 1and which is considered in valuing
land; and the use of “tear-downs” as comparable sales is an
accepted valuation methodology, all of which may be used by the
Assessor in the appraisal of land.

AA 2869,

In addition to the representations by the District Attorney’s Office and the Attorney
General’s Office, the actions of the appraisers in the Assessor’s Office and the statements also
support the fact that the appraisers in the Assessor’s Office utilized the four unconstitutional
methodologies for the 2004/2005 tax year. The appraisers of the Assessor’s Office determined

the taxable value of Respondents represented by the undersigned counsel as follows:

wd
18
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1. View Classification

As previously addressed before the Supreme Court in Baksz, the Assessor created a view
classification system that required an appraiser from the Assessor’s Office to petform an interior
inspection of the homes which théy had not done. Instead, the appraisers did a drive-by appraisal
attempting to classify the respective view.

For example, for the 2003/2004 tax year, the Assessor performed an interior inspection of
the residence ewned by Dr. & Mrs, Bender, located at 733 Champagne Road, Incline Village. As
noted in the Record on Appeal, the Assessor performed his interior examination on July 30, 2003
which resulted in a view classification reduction from a View-6 to a View-5. AA 6348, Thus,
the appraisal pr.actice viilized by the Assessor for the 2003/2004 tax vear to properly determine
what has now been deemed to be an unconstitutional view classification methodology, was to
perform an interior inspection to be assured that the view was properly classified either by
utilization of the written standard or the view book standard.

For the 2004/2005 tax year, the Assessor implemented the exact same view classification
methodology. In the case of the property owned by the D’ Andre Trust, on August 13, 2004, the
Assessor performed a physical examination of the parcel’s respective view classification. The
result of the physical examination that took place on August 13, 2004 resulted, yet once again, in
a view reduction from a View-6 to a View-4.5, with a comresponding reduction of the land value
being reduced from $800,000 to $650,000. AA 6459-6461. Thus, the appraisers in the
Assessor’s Office utilized the exact same view classification method for 2004/2005 as they did in
2003/2004, even though it was a factor year. During the course of the administrative hearing
before the State Board, Appraiser Lopez boasted that the Assessor’s Office stands behind the
view classification system. AA 4400. Consequently, the Assessor utilized the same
unconstitutional appraisal methodologics for both the reappraisal year 2003/2004 as well as the
factor year 2004/2005.

2. Time Adjustment Methodology
A review of the appraisal data submitted by the Assessor for the 2004/2005 factor year

illustrates very clearly that the same unconstitutional methodologies were utilized for the
19
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2004/2005 tax year. A review of the valuation evidence submitted by the Assessor to the County
Board and the State Board clearly illustrates that the time adjustment methodology had been used
for the 2004/2005 factor. In the case of the D’ Andre Trust (AA 6480), the Assessor submitted
his substantiation for Respondent D’ Andre’s taxable value. Each Respondent has a similar
submission by the Assessor illustrating the use of time adjustments and tear downs. A review of
the data (AA 6480) shows the Assessor’s time-adjusted sales prices and classifies the view of the
D’ Andre property, The time adjustment methodo logy (AA 6480) was applied to new sales data
as it became available. Contrary to the assertions of the Assessor and the State, the time
adjustment methodology was utilized for the 2004/2005 factor year.
3. Rock Classification Methodology
The Assessor clarified his utilization of the rock classification methodology during the
2004/2005 factoring of Incline Village. Specifically, it was learned that the Assessor classified
the propeﬁy owners’ rocks by reviewing GIS photos from inside the Assessor’s Office that had
been taken years earlier. AA 7149. The GIS Map review only permitted an approximate 100"
downward panoramic viewing. In fact, the State Board approved the rock classification
methodology within the éon‘text of the Respondent Pendergraft’s property. AA 7144, The
Assessor did not suggest to the State Board wi.thin the context of any case that he had applied a
different valuation methodology from the four unconstitutional methodologies. If fact, just the
opposite is true.
' D. Appellants® Arguments that the Temporary Regulation Adopted by the
Commission on December 12, 2002 Supports their Determination of Taxable
Value is Belied by the Record and the Express Language of the Temporary
Regulation
The Appellants atternpt to suggest that the fact that the Commission adopted the
temporary regulation on December 12, 2002, namely LCB File number T032-02, somehow
mitigates the concemns raised by the Supreme Court in the Baks? decision. See Opening Brief @
p- 10:10-22. While it is a fact that a temporary regulation was adopted on December 12, 2002 by
the Commission, that is the only point that can be recognized by Respondents. In reviewing the

Opening Brief of Appellants, neither the State Appellant nor the County Appellant suggests that
20
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the temporary regulation adopted by the Commission on December 12, 2002, in fact, supports
what the Assessor and State Board did for the 2004/2005 tax year. It is only the affidavit
submitted by the currently-seated Assessor who suggests that the December 6, (sic) 2002
regulation authorized his factor methadologies for the 2004/2005 tax year which conflicts to
what actually occurred before the County Board and State Board.

The affidavit submitted by Assessor Wilson is inaccarate and contradicts the previous
representations of his counse] to the District Cout, the representations by State Appellants to the
District Court and the statements of the appraisers in his office. A detailed review of the
previous representations of all of the foregoing parties in the record is warranted to establish the

false nature of the Assessor’s representations in his affidavit. Assessor Wilson submitted the

following portion of his affidavit for the Supreme Court’s consideration:

e v e e
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methodology in his affidavit, he does not assert that the 2002 temporary regulation supports the
use of the four unconstitutional valuation methodologies because it does not. Altematively, the

District Attorney previously represented to the Supreme Court as follows:

8. The following valuation techniques were specifically adopted in

regulation by the Nevada Tax Commission on December 6, (sic)

2002: (AA 76-78)
. Abstraction (the so-called “tear down” method)

Allocation method

Capitalization of ground rent

Cost of development method

Extraction method.

L s 1 0

See Opening Brief, p. 24:14-18.

Thus, even though the Assessor sﬁggests that the 2002 regulation supports his “factor”

Because of this court’s order nullifying the assessment
standards developed by the Assessor relative to view
classifications and beachfront classification, the reappraisal of a
large percentage of the parcels will violate the Nevada
constitutional mandate that the property in this state be assessed for
tax purposes at a “uniform and equal rate of assessment and
taxation.” Art, 10, sec { Constitution of the State of Nevada, This
is because there are no assessment standards deating with these
attributes of real property that have been adopted pursuant to
the regulation making provisions of NRS Chapter 233B,

AA 2782 [Emphasis added].

21
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The above quote by the District Attorney is from his January 2006 Emergency Motion for |
Stay filed with the Nevada Supreme Court, Consequently, as of January 2006, which is after the
adoption of the 2002 temporary regulations as well as the approval by the Commission of the
August 4, 2004 regulations, the District Attorney correctly represented that neither set of
regulations (2002 temporary regulation or 2004 permanent regulation) support the Assessor’s
determination of taxable value in Incline Village and Crystal Bay because he used the disputed
view classification and beachfront classification systems,

The previous Assessor, Robert McGowan, submitted an affidavit in support of the
Emergency Motion to Stay, wherein he testified as follows:

If a county assessor may only use assessment standards that have
been codified in accordance with NRS Chapter 233B, then this
court’s order effectively nullifies the procedures used in the
Washoe County Assessor’s Office and in al] of the assessors’
offices of the other counties that deal with land attributes such as
view and/or beachfront classifications. Without being able to use
the assessment standards adopted by your affiant’s office to
appraise and reappraise real property, it wiil be impossible to
equally and uniformly reappraise the Incline Village/Crystal Bay
Area this year in accordance with the reappraisal schedule Washoe
County has adopted.

AA 2786. [Emphasis added. ]

The affidavit of Robert McGowan makes it clear that he would be unable to prepare a
land factor for submission to the Commission without the use of his view and beachfront (rock)
classification methodologies, In his affidavit when Assessor McGowan referred to “this year,”
he was referring to the 2006/2007 tax year which the Assessor determined the taxable value of
the property owners’ land through the factor process conternplated in NRS 361.260(5). The
affidavit of Robert McGowan is factually accurate because the appraisers in the Assessor’s
Office utilized the four unconstitutional methodologies for the 2004/2005 tax year.

During the proceedings before the County Board, 22 cases were consolidated in an
agreement between Respondent and the Assessor based on the recommendation of the Assessor
to inspect the subject properties for proper view classifications and rock classifications which
were to be resolved at the State Board level. AA 7185, It begs the question: Why would the

Assessor go out and perform physical examinations of the subject properties for the 2004/2005
22 '
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tax year to verify his view and rock classifications when, as alleged by the current Assessor in his
affidavit, the Assessor and Commission utilized a different methodology by calculating the factor
which does not apply to any of the four disputed unconstitutional methodologies? The record is
clear: The Assessor did utilize the four disputed unconstitutional methodologies and those four
disputed unconstitutional methodologies have never been included in a duly-promulgated
reéulation of the Cormmission.

E. The State Board of Equalization is Requesting the Supreme Court to
Retroactively Apply the August 4, 2004 Regulation of the Commission

State Appellants scem to suggest that even if the temporary regulations are found to be
inadequate, which they were, that somehow the State Board would be able to rely on the
regulations adopted by the Commission on August 4, 2004 for the 2004/2005 tax year. °
Specifically, the State Board in its Opening Brief, stated as follows:

Therefore, even if the temporary regulations in effect when the
various county assessors formulated the factors for the 2004-2005
tax year are found wanting in determining initial values, these
values were subject to correction on equalization, using the new
regulations.

See Opening Brief @ pp. 11-12.

The “new regulations” referred to by State Appellants in their Opening Brief is a
reference to the current regulations adopted by the Commission on Avgust 4, 2004. The
suggestion by the State Appellants that the August 4, 2004 regulations could be applied to the
200472005 tax year is in direct conflict with the decision of the State Board, the directives of the
Commission and the express language of NRS 233B.040 for the 2004/2005 tax year. The State
Board in its decisions, made the following finding:

5) Taxpayers offered a second exhibit consisting of
documentation with regard to regulations adopted by the
Commission and effective August 4, 2004. The Taxpayers
admitted the new regulations do not have retroactive application to
the 2004-2005 tax year. See Tr., p. 57, il 15-18, The State Board
determined the documentation had no relevance to the specific

valuations for 2004-2005 tax year. See Tr., p. 62, l. 22-25; p. 63,
. -6.

AA 6969.
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The Commission similarly addressed the applicability of the regulations adopted on

August 4, 2004, Specifically, at a sub-committee meetiﬁg of the Commission on September 27,
2004, the following dialogue cceurred:

MB.RUBALD: If 1 may, I even have it in writing here. On the
time line, it talks about land values are estzblished based on sales
occurring before 7/1/04, and then it refers to the new regulations
that say, “cannot use sales earlier than 7/1/04", and that's I guess
my demonstrated proof that we expect to apply the new
regulations. :

MR. OTTO: To When?

MS, RUBALD: To the ‘05-06 year.

MR. OTTO: Terrific.

AA 116,

Both the State Board and Commission represented to all Respondents and local
governments alike that the regulations adopted on August 4, 2004 would only apply to tax years
2005/2006 and later. The Attorney General, on behalf of these State agencies, is Now suggesting
a different effective date for the August 4, 2004 regulation...to the 2004/2005 tax year. The
suggestion by the Attorney General is also violative of NRS 233B.040. Specifically, NRS
233B.Q40( 1) provides as follows:

Regulations: Adoption; enforcement; contents; adoption of
material by reference.

1. To the extent authorized by the statutes applicable to it, each
agency may adopt reasonable regulations to aid it in carrying out
the functions assigned to it by law and shall adopt such regulations
as are necessary to the proper execution of those functions. If
adopted and filed in accordance with the provisions of this chapter,
the following regulations have the force of law and must be
enforced by all peace officers:

(a) The Nevada Administrative Code; and

(b) Temporary and emergency regulations.

In every instance, the power to adopt regulations to carry out a
particular function is limited by the terms of the grant of anthority
pursuant to which the function was assigned.

Thus, NRS 233B.040 provides that a regulation promulgated by & State agency does not
have the force of law until such time as it is approved by the respective State agency and “filed”
as provided for in Chapter 233B of the NRS. In this case, the Augusi 4, 2004 regulation did not
become effective until August 4, 2004. The appraisers for the 2004/2005 tax year were required
to use sales that occurred no later than July 1, 2004. See NRS 361 .260(7). Assuch, it was

24
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impossible to apply the newly-promulgated regulations to the 2004/2005 tax year, either by the

Assessor in the determination of taxable value or by the State Board, had it, in fact, performed

the requisite equalization function pursuant to NRS 361.395,

F.

The Factor Methodology Described in Assessor Wilson’s Affidavit is
Unconstitutional

NRS 361.260(5) provides as follows:

NRS 361.260 Method of assessing property for taxation;
appraisals and reappraisals.

5. In addition to the inquiry and examination required in
subsection 1, for any property not reappraised in the current
assessment year, the county assessor shall determine its assessed
value for that year by:

(a) Determining the replacement cost, subtracting all applicable
depreciation and obsolescence, applying the assessment ratio for
improvements, if any, and applying a factor for land to the assessed
value for the preceding year; or
(b) Applying to the assessed value for the preceding year a factor
for improvements, if any, as adopted by the Nevada Tax
Commission in the mauner required by NRS 361.261, and a factor
for land developed by the county assessor and approved by the
Commission. The factor for land must be so chosen that the
median ratio of the assessed value of the land to the taxable value
of the land in each area subject to the factor is not less than 30
percent nor more than 35 percent.

Before the Supreme Court, the current sitiing Assessor, for the first time, articulated the

process he either intends to follow or believed the previous Assessor foliowed to calculate the

factor utilized for the 2004/2005 tax year.® Specifically, the Assessor stated that he calculates the
land factor as follows:

2. The assessor then compares the assessed values of these
parcels to their sale prices to develop a factor ratio, This analysis
creates a ratio of the assessed value of this parcel from the previous
year {as the numerator) over the sales price that represents “full
cash value” of the land (as the denominator). NRS 361.227(1)(a)
requires the taxable value of vacant land to be assessed at its full
cash value,

3. NRS 361.260(5) then directs the assessors to choose the
median ratio of these sales. NRS 361.260(5)(b) states that “The
factor for Jand must be so chosen that the median ratio of the

6

As shown in Section C of this brief, the Assessor utilized the four uncenstitutional
methodologies to determine the Respondents’ taxable land values for tax year 2004/2005.
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assessed value of the land to the taxable value of the land in each
area subject to the factor is not less than 30 percent nor more than
35 percent.”

See Opening Brief @ p. 23:6-23.

The Assessor has described his methodology to determine the land factor pursuant to
NRS 361.260(S5). The factor method described and utilized by the Assessor is not contained
within a duly-promulgated regulation of the Commission nor is it contained in a statute
promulgated by the Nevada Legislature. The Assessor, as will be discussed below, has yet once
again created an unconstitutional method of valuation to implement the statutorily-prescribed
factor method of valuation prescribed by NRS 361.260(5).

In paragraph 2 of his affidavit, the Assessor describes his own unique unconstitutionally
determined methodology to prepare the land factor. The Assessor desctibes a process where
sales are analyzed by him to calculate the factor ratio prescribed in NRS 361.260(5). He
describes a process where he develops his ratio by comparing the previous assessed value for a
particular sale to the subject property’s sales price. In short, the Assessor describes a fraction
where the numerator consists of the property’s previously determined assessed value and the
denominator is the property’s sales price. In short, the Agssessor is determining the ratio between
the properties’ assessed values for the previous year and the properties’ sales price, which is
commonly referred to as a “sales ratio.” The Assessor testified through his affidavit that this is
the manner in which he calculates the factor for all properties, both improved and vacant. A
detailed review of NRS 361.260(5) is warranted because it does not support the Assessor’s factor
methodologies.

NRS 361.260(5) in pertinent provides as follows;

The factor for land must be so chosen that the median ratio of the

assessed value of the land to the taxable value of the land in

each area subject to the factor is not less than 30 percent nor more
than 35 percent,

The statute requires that the Assessor and the Commission adopt a land factor that

provides a ratio of not less than 30% and not more than 35% of the land’s previously assessed

value to its “taxable value,” not sales price.
26
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In fact, in the taxable value system, taxable value for improved property is not equivatent
to the sales price of the subject property. The Assessor on his own has interpreted “taxable
value™ within the context of NRS 361.260(5) to mean sales price. There is no authority to
support his determination in this regard. In fact, because of the lack of regulation guidance, the
matiner in which the factor had been calculated for tax years prior to 2005/2006 were done
inconsistently from Assessor to Assessor. Specifically, the Executive Director of the Department
represented to the State Board on March 27, 2006 as follows:

Then in May 2004 there was a realization that land
factoring studies that were being accomplished by the county
assessors were only developing factors in areas where there was a
plethora of vacant land sales but not in such areas as built-up areas
cven when there were substantial sales of improved parcels and
that also is documented in various reports.

Recalling the statutory concept that was envisioned under
NRS 361.260 wherein if property is not physically reappraised then
it needs to be factored, the Department recommended and the
Commission approved that in developing a land factor for all areas,
not just for those areas where vacant land sales were abundant. In
other words, the assessor needed to keep in mind that statutory
scheme of keeping all properties maintained at a reasonable taxable
value or level, :

AA 2981,

Thus, as noted by the then Executive Director, the Assessors were inconsistently
calculating and applying land factors, The former Executive Director represented to the State
Board that the Commission directed factors be approved for all areas. This direction is not set
forth in a regulation of the Commission. In Bakst, the Supreme Court concluded:

The Nevada Tax Commission failed to fulfill its statutory
duty to update general and uniform regulations governing the
assessment of property. Without uniform regulations from the Tax
Commission, the Assessor, understandably, created the
methodologies he deemed necessary to assess the properties in the
Incline Village and Crystal Bay areas. Those methodologies are
unconstitutional, however, because they are inconsistent with the
methodologies used in other parts of Washoe County and the entire
state,

See Bakst @ p. 22.
In the case of the factor methodology submitted by the current Assessor, the current

Assessor indicates that he looks to the sales price of property and compares it to the previous
27
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year’s assessed value since, yet once again, the Commission has failed to give regulation
guidance to local assessors to assist them in properly calculating land factors. Neither the 2002
temporary regulation nor the August 4, 2004 regulation provides any guidance on the uniform
means to calculate the ratio prescribed in NRS 361.260(5).

As authority for his conclusion in this regard, the Assessor references NRS 361 227(1)(a).
The Assessor’s reference to (1)(a) while accurate, is incomplete. NRS 361 227(1) in total
provides as follows:

NRS 361.227 Determination of taxable value.
1. Any person determining the taxable value of real property
shall appraise:
(a) The full cash value oft
-{1) Vacant land by considering the uses to which it may
lawfully be put, any legal or physical restrictions upon those uses,
the character of the terrain, and the uses of other land in the
vicinity,
(2) Improved land consistently with the use to which the
improvements are being put.

In 1981 » the Nevada Legislature set up different valuation standards for improved land
and vacant land, Improved land being valued in a manner consistent with the use to which the
improvements are being put and vacant land being valued at its full cash value taking into
consideration the applicable deed restrictions associated with that land. The Assessor’s
methodology articulated in his affidavit disregards the mandate to value improved land
differently than vacant land. The comments of the former Executive Director established that
Assessors only factored property in areas where they were in abundance of vacant land sales. In
this case, Incline Village was factored by the Washoe County Assessor even though there was
little or no vacant land sales. It was this fact, lack 6f vacant land sales, that resulted in the
Assessor creating the four unconstitutional methodologies. Applying the conclusion in Bakst to
the factor methodology offered by the current Assessor leads to the same conclusion as what was
reached in Bakst. The conclusion being that due to lack of regulatory guidance, the Assessor
created his own factor methodology and applied that factor methodology to the taxable values of
Respondents’ properties. It is important to note that in the entire transcript where the Executive

Director was briefing the State Board on March 27, 2006, he never indicated that the
28
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Commission had regulated the factor methodology prescribed in the Assessor’s affidavit. AA
2961-3000.

Further, in addressing the Assessor’s methodology described in his affidavit, he indicates
that the assessed value for the sales that he obtains from the title companies, is the numerator in
his ratio caleulation, The numerator in the case of property located at Incline Village and Crystal
Bay for the 2004/2005 tax year would be the assessed value calculated for the 2003/2004 tax
year, which was unconstitutionally detived. How could the Assessor’s sales ratio be valid if the
numerator containg an uncoustitutionalty-determined assessed value?

G. Respondents Have Never Alleged that their Properties’ Taxable Value
Exceeds its Full Cash Value

On pages 2-6 of the Opening Brief, Appellants argue that “portions of the State Board’s
decision that indicate that the respective subject property’s taxable value did not exceed its |
respecﬁve full cash value, While in many instances this was a correct conclusion by the State
Board, the Respondents did not express a concern in this regard,

Given the nature of the taxable value system imposed by virtue of NRS 36_1 227, it is
almost without exception that residential propeﬂy;s taxable value will not exceed its full cash
value. NRS 361.227(5) prohibits a property’s taxable value from exceeding its market value,
Taxable value of residential property is, if properly calculated, done by valuing the land and
improvements separately. The improvements receive a 1,5% annual depreciation. See NRS
361.227(1)(b). The 1.5% mandatory depreciation historically has exceeded the amount of
economic obsolescence actually occurting on the marketplace. Consequently, the fact that the
taxable value of a residential property is less than that property’s full cash value is nothing more
than a simple recognition that the Assessor is applying the statitorily-mandated depreciation.
None of Respondents have ever disputed otherwise.

H. A Remand is Not an Appropriate Remedy Given the Fact that the

Commission and State Board have Failed to Timely and Properly Regulate
and Equalize Values Pursuant to NRS 361,395
Both the State Appellant and the County Appellant in essence, argue that the relief they

are seeking from the Supreme Court is to “remand to the State Board for it to make findings as to
' 29
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the correct valuations under what this Court determines to be the regulations’ validity in effect
with respect to those valuations.” See Opening Brief @ p. 17:22-24. Appellants’ request for
remand is both factually and légally inappropriate primarily attributable to the actions and
inactions of the Commission, State Board and Assessor. Appellants suggest that by reducing the
value of the 38 parcels, a roll back to 2002/2003 would create an inequalily amongst taxpayers.
Specifically, Appellants provide as follows:

Additionally, the remedy given to the taxpayer should not create

inequality among other taxpayers. Imperial Palace, 108 Nev. @
1068, 843 P.2d at 818.

See Opening Brief @ pp. 15:1, 16:1-2

The Maddox Court and the Griffin Court both have concluded that the valuations
performed by the Assessor for tax year 2003/2004 and tax year 2005/2005 have resulted in non-
uniform and non-equat assessments of taxation. Thus, the purported inequality that Appellants
suggest would occur as a result of the roll back to 2002/2003 is already present. It is the outright
refusallof the Commnission and State Board to apply the reasoning of Bakst to all similarly-
situated parcels that continues to maintain the inequality. Many State courts have had the
opportunity to interpret the constitutional requirement of equality and uniformity. In Village of
Ridgefield Park, et al. v. Bergen County Board of Taxation, 160 A2d 316 {1960}, the Superior
Court provided as follows:

“Generally equality and uniformity of taxation are
necessary under the provisions of the constitutions of many of the
states * * *. Such requirements lie at the foundation of the taxing
power of the state, * * *, A constitutional requirement of equal
and uniform taxation substantially covers the ground of the due
process and equal protection clauses of the federal Constitution and
state constitution, that is, the requirements of these provisions in

~ tax matters are substantially similar, and what violates one of these
provisions will contravene the other.”

See Ridgefield @ p. 337.
The Court in Ridgefield went on to state as follows:

“Taxing is required to be by a “uniform rule” - that is, by
one and the same unvarying standard. Taxing by a uniform rule
requires uniformity not only in the rate of taxation, but also
uniformity in the mode of assessment upon the taxable valuation.
Uniformity in taxing implies equality in the burden of taxation, and

30
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this equality of burden cannot exist without uniformity in the mode
of assessment, as well as the rate of taxation. But this is not all,
The uniformity must be coextensive with the territory to which it
applies. If a State tax, it must be yniform all over the State. Ifa
county or city tax, it must be uniform throughout the extent of the
territory to which it is applicable. But the uniformity in the rule
required by the Constitution does not stop here. It must extend to
all property subject to taxation, so that all property may be taxed
alike - equally - which is taxing by a uniform rule.”

See Ridgefield @ pp. 333-334.
The Superior Court in Ridgefield further stated the function of equalization:

“The function of equalization is the adjustment of aggregate
valuations of property, * * * between the different taxing districts
of the same county, so that the share of the whole tax imposed on
each * * * district shall be justly proportioned to the value of
taxable property within its limits, in order that one * * * district
shall not pay a higher tax, in proportion to the value of its taxable
property, than another. * * *_ The object to be accomplished by
equalization is to produce relative equality among the several
taxing districts.”

See Ridgefield @ p. 334.
In Nevada, two State agencies are responsible for equalizing values statewide. NRS
361.395 bestows this equalization function upon the State Board. NRS 361.395 provides:

NRS 361.395 Equalization of property values and review of
tax rolls by State Board of Equalization; notice of proposed
incerease in valuation.

1. During the annual session of the State Board of Equalization
beginning on the fourth Monday in March of each year, the State
Board of Equalization shall:

(a) Equalize property valuations in the State.

(b) Review the tax rolls of the various counties as corrected by
the county boards of equalization thereof and raise or lower,
equalizing and establishing the taxable value of the property, for
the purpose of the valuations therein established by all the county
assessors and county boards of equalization and the Nevada Tax
Commission, of any class or piece of property in whole or in part
in any county, including those classes of property enumerated in
NRS 361.320.

2. If the State Board of Equalization proposes to increase the
valuation of any property on the assessment roll, it shall give 10
days’ notice to interested persons by registered or certified mail or
by personal service. The notice must state the time when and place
where the person may appear and submit proof concerning the
valuation of the property. A person waives the notice requirement
if he personally appears before the Board and is notified of the
proposed increase in valuation.

31
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Even though NRS 361.395 on its face is very clear that the State Board is required to
equalize values statewide by reviewing the tax rolls of the various counties as adjusted by the
County Board, the Executive Director of Taxation advised the State Board that the duty to
equalize between counties is the obligation of the Commission. Specifically, former Director

Chinnock provided as follows:

The Nevada Tax Commission in adopting the study makes
their decision on the record I a public process and in accordance
with the Opening Meeting Law. Now, the point I'm trying to make
is twofold. From a general standpoint and with respect to one
county versus another and with respect to the various classes of
property listed in NRS 361.333 and through the adoption of factors
m accordance with NRS 361.320, the Nevada Tax Commission
ensures equalization among the various counties, not the State
Board of Equalization, * * *,

Therefore, with respect to making general valuation
adjustments there is no need and no authority for the State Board of
Equalization, just as there is little specific authority provided to the
Boards of Equalization to involve itself in general equalization
studies and efforts.

AA @ 2976-2977.

The Attorney General similarly advised that the provisions of NRS 361.395 regarding
reviewing the tax rolls did not require the State Board to be proactive in its approach to
equalization, Specifically, the Attorney General writes:

By your interpretation, NRS 361.395 requires the SBE to be
highly proactive in its approach to equalization, By our
interpretation, NRS 361.395 requires the SBE to equalize
valuations in the context of administrative appeals.

AA 8418,

The Department and the Attorney General simply refuse to acknowledge the affirmative
duty to equalize property values statewide as provided for in NRS 361.395. For the first time,
the Attorney General now suggests that in order to equalize Area 1, which is the arez where
Incline Village and Crystal Bay are located, that it is necessary to remand the 38 parcels that are
the subject of this appeal purportedly to the State Board so that their values can be properly
determined through the application of uniform rules and standards. As such, it is appropriate to
ol

od
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determine what the requisite remedy is when the equalization function has not been performed
statewide. In Ridgefield, the Superior Court of New Jersey, addressed this point as well:

Al acts relating to taxation and the enforcement thereof are
subject to the constitutional requirement of equality and
uniformity. The constitutional mandate that property shall be
assessed for taxes by uniform rules is self-executing. No
legislation is needed to give it effect; and anything done in
violation thereof is absolutely void and of no effect. Consequently,
no tax can be lawfully laid on property which is not determined b
a valuation of the property by a uniform rule. :

See Ridgefield @ p. 336.

Much like this Honorable Court in Bakst which concluded that when a tax statute is
determined to be unconstitutional, thé Taxpayer is entitled to a refund, the Superior Court in New
Jersey similarly held that acts related to taxation that are done in violation of uniformity and
equality, are illegal and void. The unconstitutional imposition of a tax which occurs in violation
of Nev. Const. Art. 10, §1, warrants a refund and the measure of the refund is to be calculated in
the identical manner as Bakst. As was shown above, Respondents’ properties were valued
utilizing the same four unconstitutional methodologies. The use of those same unconstitutional
methodologies results in a violation of Nev. Const. Art. 10, §1 which warrants a refund.

To accept the State’s suggestion that the remand remedy is appropriate would place these
38 homeowners in peril. It is clear that neither the State nor the Assessor determined the taxable
value of land in Incline Village and Crystal Bay by utilizing regulations promulgated by the
Commnission. The Record on Appeal makes this point abundantly clear. Consequently, the
suggestion by the State to remand the 38 parcels and single those parcels out for the application
of the methodologies prescribed in either the 2002 temporary regulation or the August 4, 2004
regulation, would again violate the uniform rule of valuation, assessment and taxation. Is the
State suggesting that the entire State of Nevada’s property be remanded and revalued by the State
Board for tax year 2004/2005? If so, what uniform appraisal standard will be used? The 2002
temporary regulation does not provide for a uniform system of valuation. In fact, to the contrary,
it provides the Assessor the ability to select any method of valuation and once again, resulting in

non-uniform and non-equal valuations, assessments and taxation.
33
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Moreover, the Commission and State Board have either permitted or refused to take
action to require the Assessor to follow duly-promulgated regulations of the Commission. As
noted in Ridgefield, if valuations are performed pursuant to a uniform standard, then equalization
is self executing,

The Supreme Court in Bakst addressed the requirement of the Assessor to apply regulated
appraisal methodologies. In addition, the Nevada Legislature clarified in 2005, within the
context of AB392, the same issue that the Supreme Court addressed in Beakst which is that the
Assessor is required to value property for ad valorem purposes pursuant to valuation
methedologies and standards that are set forth in a regulation of the Commission and uniformly
applied statewide,

On March 27, 2006, the undersigned counsel transmitted a letter to the Commission to
apply the August 4, 2004 regulation of the Commission, requesting assistance with regard to the
conduct of the Assessor. Specifically, the Assessor for the 2006/2007 tax year still refused to
value property applying the regulations of the Commission promulgated on.August 4, 2004,
Thus, even though the Legislature clarified the issue on the proper methodology to be applied
and utilized by the Assessor for tax years 2005/2006 forward, both the Assessor and State Board
refused to comply. In fact, the State Board on January 5, 2006 utilized the Assessor’s view
classification for the 2005/2006 tax year, even though that view classification system has never
been authorized by a properly-promulgated regulation of the Commission. In response to the
March 7, 2006 correspondence, the Commission took no action, even though the statrtes not
only permit, but require, the Department to consult and assist Assessors to maintain standard
assessment procedures in all of the counties of this State, See NRS 360.215.

Moreover, the State Board, when faced with a request to egualize, pursuant to NRS
361.395, told the Respondents that their request was irrelevant. AA 316. In addition, members
of the State Board have equated their duties pertinent to equalization as set forth in NRS 361.395
to be the equivalent of the act of sodomy. AA 3018. It has been established through the
statements of the Chairman of the State Board that the express statutory obligation to review the

tax rolls of each county as adjusted by the. County Board, had never been performed by him. See
34
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Respondents’ Countermotion to Take Judicial Notice @ Exhibit 3. In addition, the State Board
has indicated that if forced to equalize values, they would in fact, engage in retaliatory
assessment by raising values to their full cash values or market values, as opposed to equalizing
at its properly determined taxable value. AA 2993.

Accordingly, even though two District Court Judges concluded that the valuations
performed in Incline Village and Crystal Bay were neither uniform nor equal, none of the
Appellants have disputed these findings and have argued to the Court that the valuations
performed were in fact, uniform and equal. The Commission and State Board have simply
refused to assist the parties in equalizing taxable values either in Incline Village, Crystal Bay,
Washoe County or for that matter, the State of Nevada. A remand to either the Commission or
State Board would most likely be met with the retaliatory assessment as was su ggested by State
Board Member Johnson on August 24, 2004, when he stated as follows:

What Shelli is sayirig too is if you’re going to have - we
want all citizens of the state of Nevada treated equally and if Clark
County is on the tax roll at 100 percent of their full cash vaive,
Incline is on at 70 and Douglas is on at 60, we should find some
way where they’re all treated the same and maybe we should
bring them all up to 100 percent of market value and maybe
that would be the most equitable thing,

AA 4243,

Thus, even though the State Board acknowledged the disparate values between Clark,
Washoe and Douglas, instead of taking some corrective equalization action, the State Board
suggested to Respondent Bakst that it would consider equalizing at market value which is in
direct conflict to NRS 361.395 requiring properties be equalized to their respective taxable value,

VII. CONCLUSION

The Record on Appeal makes it abundantly clear that the Assessor utilized the four
disputed unconstitutional methodologies in determining the taxable value of Respondents’ land
for 2004/2005 tax year. As mandated in Bakst, the use of those methodologies warrant a refund
of the monies paid on the valuation increase between 2002/2003 and 2004/2005.

Moreover, a remand is appropriate for prospective equalization by the Commission for

the 2008/2009 tax year since the Assessor is currently reappraising Incline Village and Crystal
_ 35 _
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Bay based on his five-year cycle. A statewide reappraisal is the only manner to remedy the non-
uniform, non-equal values, assessments and taxes imposed thereby due to the failure of the State
Board to discharge its equalization function statewide. The Department performed a special
study of the taxable values in Incline Village and Crystal Bay and concluded they were “poorly
equalized” and that the only remedy for poor equalization is a reappraisal. AA 8446,

Dated this * day of July, 2007.

Carson City, NV 89
(775) 883.7000
Attorney for Respondents Bakst, Buck, Erdman,
Thomas, FFO, Vento, VIFX & Winkler,

Austin, Barnhart, Bender, Cumming, D’ Andre, Frei,
Gastanaga, Leach, Edwards, Moriarty, Nakada,
Pendergraft, Peno Bottom, Taylor, Watkins, Wilson
and Zanjani
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CERTIFICATE OF COMPLIANCE

Ihereby certify that I have read this Respondents’ brief, and to the best of my knowledge,
information and belief, it is not frivolous or interposed for any improper purpose. I further
certify that this brief complies with all applicabie Nevada Rules of Appellate Procedure, in
particular NRAP 28(e), which requires every assertion in the brief regarding matters in the record
to be supported by a reference to the page of the transcript or appendix where the matter rejied on
isto be fc-uhd. Tunderstand that ¥ may be subject to sanctions in the event that the accompanying
brief is not in conformity with the requirements of the Nevada Rules of Appeliate Procedure.

Dated this® . day of July, 2007,

Carson City, NV 89
(775) 883.7000
Attorney for Respondents Bakst, Buck, Erdman,
Thomas, FFO, Vento, VIFX & Winkler,

Austin, Barnhart, Bender, Cumming, D’ Andre, Frei,
Gastanaga, Leach, Edwards, Moriarty, Nakada,
Pendergraft, Peno Bottom, Taylor, Watkins, Wilson
and Zanjani
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Office of the Attorney General
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100 North Carson Street Carson City, Nevada 88701
Carson City, Nevada 89701-4717
775-684-1223 Attorneys for Respondents
Terrance Shea Leslie Barta

821 Jeffrey Court
Incline Village, Nevada 89451
Respondent in Pro Per

Deputy District Attorney

Washoe County District Attorney’s Office
One South Sierra Street, 4™ Floor

Reno, Nevada 89501

Attorneys for Appellants ~ InPro Per

APX01287



Nevada Office of the Attorney General
100 Nerth Carson Street
Carson City, NV 897014717

@ ~N 3 A WN -

1"
12

13

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TABLE OF CONTENTS
Page Number
TABLE OF AUTHORITIES. ....cooviieiimiuiricoriaessicmesieseecranesesseseseetosrersesssoneesemsasreseseseens i
ARGUMENT ON BEHALF OF STATE AGENCIES
l. ISSUES PRESENTED...........coovoitiiuieeiei e eeseeeeseesaoe e svasesenerseane e 1
L Il STATEMENT OF THE CASE.....ccceoiieeertireceeeeeioreeiveeetesos s 1
ML ARGUIMENT oottt re e v see e st rees et enee e san s 1
A. The Nevada Tax Commission Discharged Its Responsibility
TO Engage In RUIBMAKING............coeurmr s rieeceresresereesasssseseessasessacoresaenas 2
B. Respondents Have Not Established That The Assessor's
Land Factor Development for Tax Year 2004-05 Produced
Unjust or Inequitable VaIUBHONS..............cc...ooceeeriioneeeeeeeee s s e sren s 4
C. Respondents Failed to Show That The Valuations Established
By The State Board Were Not Just and Equitable..............cocoeoevvvennnes, 7
D. The Bakst Respondents Fail To Justify Another Rollback
To 2002-2003 Values In Light of the Probable Unjust and
inequitable Results Such Would Produce, In Violation of
The Nevada and U.S. ConstitUtions.............cco.ovvcevrecverereeeeeeeeeoan, 8
Vo CONGLUSHON. ..c.coviiietis sttt eeese s e eaeee s s s s e s s s s s s s 14
CERTIFICATE OF COMPLIANCE ............oocomietrieeeeeeeeeesereseessssesessesseseesssssseas oo es e 15
| CERTIFICATE OF COMPLIANCE.........c.c e 16
CERTIFICATE OF SERVICE.......coccvivreeeereeieereeesrirnn, ettt e it e esa ennarn s ateneasn 17
111
i
il
Iy
111
111
1171
i

APX01288



Nevada Office of the Attorney General
100 North Carson Street
Carson City, NV 89701-4717

' .
i i
i

o’

4

1 TABLE OF AUTHORITIES
2 |iCases , - Page Number
3 || Alleaheny Pittsburah Coal Company v. County Comm’n of Webster Clv..
. 488 US 336, 109 S.CL B33 (1989).....cveveeeeeereeecsieee e ss ot oo 12,13
Bishoo v. State Board of Tax Commissioners.
S || 743 N.E.2d 810, 812 (ING. 2001 ).vvceeeieeeeeeereeeeseteeo st esest e 12
6 || Department of Taxation v. DaimierChrysier Services North America.
121 Nev. 541, 119 P.3d 135, 142 n.15 (2008).....0ee et 11
7
Huahes Properties. Inc. v. Stafe, 100 Nev, 295. 208,
8 [|680 P.2d 870, 71 (19B4).....oeiei it 11
9 | Impenal Palace v. State, Department of Taxation,
108 Nev. 1060, 1066, 843 P.2d 813, 817 {1992 .. 6,7
10 Kindsfater v. Butte County, 458 N.W.2d 347, 349 (8.D.1990).......coeirierra, 10
Q Nordlinger v. Hahn, 505 US 1, 112 S.Ct. 2325 (1992) .. e 12
12 State ex rel, State Board of Equalization v. Bakst,
13 1 122 Nev. __ , 148 P.3d 717 ( 006) .............. 1,2,3,4 5,6,8, 11,12,13
14 || State of Nevada, Dgpaﬂment of Insurance v. Humana Health
Insurance of Nevada, 112 Nev. 356, 362, 914 P.2d 627, 831 (1996).......c.ccecuen.. 7
15 Sun Citv Summerfin Communitv Ass'n v. State.
18 113 Nev. 835, 840-841, 944 P 2d 234, 238 (1997)....................._. ............................ 12
17 || Vilage of Ridgefield Park v, Beng;en County Board of Taxation,
160 A.2d 316 (N.J. SUDEF. Gt 1960)............ooveooeoeeeeeeeeeese e 8, 9
18 | Vittage of Ridgefield Park v. Bergen County Board of Taxation,
19 183 A.2d 144 (N 1860).. .. st cvereme oo s e e oo 89
20 !l Nevada Constitution
21 JArticle X, §1..cc.ovvvenn At et b e s anant sy e batn R a S Eetes e ameeee s vaseee vene et s ennnene s seeenas 12
22 | Nevada Revised Statutes
23 JENRS 233B.050(1)(E):cvvuvrcerrrerereiorisrieereerseseeseees e estesessrsessse s e ee et esee oo 2
24 INRS 233B.135. ..ot et rerasans e e en et e s st anyarannrans 3]
25 JINRS 361.260(5).........ccomrireemrrneiireereee s s eeeeeeoeseeeeoese 4
26 [INRS 3B1.358..... ...t ess e oo e oeeeeeee oo 7
27 |[NRS BE1.356(4).........cocoocrerrerreeiseemteeesee s ee et et oeeeeeeeoe 7
28 [|NRS 3B1.360............cooecemremrrvne e scores e eseeeeeess e ees st eeeeeeeeee e 3]
i

APX01289



e 10

. 10, 11,12

NRS 361.420(5).....occcocerrereerrsirmeeesessereesssessssses oo

e 12

e 2,3

th

r
NAC 381008 et e et st e e et s mee s st s ettt eeoses

O

it

1

2 |[NRS 361.420(6}........

3 {INRS 361.695(5)....c...ccocvurercrernnn,

|

4
5
6
7
8
9

10

TN e ¥ Lo
LLL-10£68 AN 3D Moste)
19906 uosIe) 1RPICN 0T
feIRauacy AuIo)y Ayl O OO vpRAN

0
-

o))
—

(=]
o™

1
o~

&

o
N

b
(2]

o]
&

w
o™

P~
ol

w
o~

APX01290



Nevada Office of the Attorney General

100 North Carson Street

Carson City. NV 897014717

© @ ~N @ B WO -

RN NN NN NN =S o o aa a aa a o s o
mwmmhwwaoomﬂmmhmwao

1.‘ l'f_

l. ISSUES PRESENTED

A. Has the Nevada Tax Commission discharged its responsibility to engage In
rufemaking?

B. Have the Respondents established that the Assessor's Land Factor Development
for Tax Year 2004-05 produced a just or equitable valuation?

C. Have the Respondents shown that the valuations established by the State Board
were not just and equitable?

D. Have the Respondents justified ancther rollback to 2002-2003 values in light of the
probable unjust and inequitable results such would produce?

il. SUPPLEMENTAL STATEMENT OF THE CASE
On July 17, 2007, after Appellants filed their opening brief, this Court granted, in
part énd denied in part, Appellants’ motion for judicial notice and denied the countermotion of
Respandents represented by Attorney Azevedo (Bakst, Buck, Erdman, Glen, Thomas, FFQ,
Vento, VIFX, Winkler, Austin, Barnhardt, Bender, Cumming, D'Andre, Frei Gastanaga, Leach,
Edward. Moriarty, Nakada, Pendergraft, Peno Bottom, Taylor, Watkins, Wilson and
Zanjani)}(hereinafter “Bakst Respondents”)'. The motions were granted insofar as they
requested judicial notice of certain temporary regulations put in place by the Nevada Tax
Commission, and denied the request for judicia_l notice concerning a district court order and an
excerpt of the Department of Taxation's “Assessor's Recommended Land Factors.”
. ARGUMENT |

State ex rel. State Board of Equalization v. Bakst, 122 Nev. 148 P.3d 717 (2008)
this Court upheld a decision of the Honorable Judge Maddox ordering “Washoe County te roll
back the tax valuations" on certain properties for assessment year 2003-2004 “to their 2002-
2003 amounts. The district court aiso ordered refunds to any Taxpayers who had paid more
14
iy

1 This brief wili refer to respondents generally as "Respondents” and respondents reprasented by Ms.
Fuistone as "Anderson Respandents.”
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than the 2002-2003 amounts, with interest.” id. at __, 148 P.3d at 721. As noted in this
Court's order herein dated March 18, 2007, this appeal addresses the applicability of Baksf to
the factor year 2004-2005.

A. The Nevada Tax Commission Discharged |ts Responsibility to Engage in
Rulemaking,

In Bakst, this Court affirmed the District Court's decision based on the Nevada Tax
Commission’s faifure “to fulfill its statutory duty to update general and uniform regulations
governing the assessment of property.” /d. at ___, 148 P.3d at 726. Starting Juiy 30, 2002,
the Department of Taxation commenced workshops as part of its ten-year review pursuant to
NRS 233B.050(1)(e) of substantive regulations within its authority. As a result of the
workshops that ensued, the Nevada Tax Commission adopted temporary® reguiations
discussed in Appeilants’ Opening Brief. Again, as part of its ten-year review of reguiations
under NAC chapter 361, on August 6, 2003, while the foregoing temporary reguiations were
still in effect, the Department of Taxation published notice for the first in a series of regulation
workshops for the adoption of permanent regulations. As discussed in Appellants’ Opening
Briefs, the regulations that resulted were adopted by the Nevada Tax Commission at a
hearing on June 25, 2004 and were filed with the Secretary of State on August 4, 2004, See
Notice of Adoption of Proposed Reguiation, LCB File No. R031-003.3

The December 2002 regulations did not refer specifically to the view, beach quality,
tear-down, or time-adjustment methodologies. However, in requiring the assessor to
determine full cash value of vacant and improved land by making appropriate adjustments “for
differences in physical attributes,” (see NAC 361.118, as amended by the December 2002
regulations), the Nevada Tax Commission directed that all the assessors address ali value

influences when appropriate—that would include view and beach. In requiring the assessors

2 Buring the pericd July 1 of even years to July 1 of odd years, the Legistative Counse! is not given a
deadline in its review of permanent regulations. NRS 233B.083(2). The practical resuit is that agencies proceed
by temporary regulations during this period pursuant o NRS 233B.083(3).

* htip:/twww.leq state nv.us/register/2003Register/R031-03A pdlf.

2

-l

APX01292



Carson City, NV 897014717

Nevada Office of the Attorney General
100 North Carson Street

0 O ~N O koW N -

NNMNNN‘NMN—L—\-—\A—&-—L—L—L*_\.
0 ~N O ¢ B W N 2O ®© 0N DM R W N A D

K ) o

to consider adjustments for tme of sale, the December 2002 reguiations required that
assessors use time adjustments. “Tear-downs” are a creature of market conditions in which,
because of a shortage of vacant, deveiopable tand, buyers will purchase improved land for the
purpose of removing existing stru&ures. Thus, the assessor would be required to consider
tear-downs as “similarly situated or comparabie propéﬁiés,” under the December 2002
reguiations, to properties without such improvements. '

The foregoing regulations gave guidance to the assessors. The August 2004
regulations, excerpted in the Bakst decision at 122 Nev. ___, 148 P.3d at 722, n.19, gave
further guidance, specifying, for example, how view is to be considered. NAC 361.118 (2004).
The appropriate evaiuation shouid be whether the assessors followed that guidance.

Respondent Les Barta (‘Respondent Barta”) argues that the December 2002
regulations do not authorize the four methodoiogies, and therefore, under Bakst, they are
invalid. Bakst described the methodologies as follows:

These disputed methodologies adjusted the comparable sales for
(1) a parcel's view of Lake Tahoe, using a point system to ciassify
each parcel and increasing the values accordingly; (2) a five-step
‘rack” classification, which raised the value of the land based on its
refationship to the lakefront; (3) a “paired sales analysis® which
estimated the value of a subject property based on previous sales
of comparable properties adjusted, however, as though those
properties had sold currently; and (4) for properties with residences
slated to be demolished for rebuilding, the Assessor adopted a
“tear-down” method to determine comparable sales in which the
entire value of an improved property was assigned to the land.

122 Nev. __ , 148 P.3d at 719.
The Nevada Tax Commission does not, itself, value locally assessed property or sit in
on appeals of such valuations. While indeed reguiations governing land values have been a

A

work in progress, given the millions of properties that are subject to assessment, the fact is
-

that the ission- i identi cHfic issues relating to
metho

til-they-are—brought 1o ité attention.
have been aware of taxpayers' concems about methodologies untii 2003. Appeliants’
Appendix (‘“AA™) 00007,

Respandents themseives claim not to

APX01293



Nevada Office of the Attorney General
100 North Carson Street

Carson City, NV 897014717

© oo ~N D O A W N

BN N NN NN A A A ek e = el A =
A N A W N 2O © - D AWM= O

27
28

.
® -
' . i

If further clarification is in order from this Court, it would be to guide ail concerned as to
ﬂi what ievel of specificity would be needed from regulations of the Nevada Tax Commission, or
conversely, to what degree may the assessors be allowed to exercise judgment in identifying
factors that influence value and in putting ihto plade formulae for ascertaining the probable
refative contribution the muitiple predictors of value may make to the full cash value of land.
Further, assessors’ workioads and the computing and other tools they have available may
factor intd the methods {e.g., computerized mass appraisal) through which they can perform
their work. This would, in turn, raise the issue whether under this Court’s analysis in Bakst, it
would suffice for reguiations to permit different mathematical models for valuation as long as
regulations require that the mathematical models meet statistical tests imposed by the
Department of Taxation pursuant to regulation.

B. Respondents Have Not Estaﬁlishe% That the Assessor's Land Factor®

V'aglv_tfa ggnm:“t or Tax Year 2004-U> Produced Unjust or Inequitable
Under NRS 361.260(5), county assessors are required to devetop and apply factors for

land values to raise or lower those values in non-reappraisal areas so that the median ratio of
assessed values to taxable values in those areas are between 30 and 35 percent. The
assessors conduct sales-ratio studies comparing sales of property to the previous-year's
recorded assessed values for the sold properties. If these sales show a median ratio of less
than 30 percent or greater than 35 percent, then a factor {i.e., a multiplier) that would piace
the median ratio in between 30 and 35 must be used.

/11 “

111

* The Bakst Respondents contend “factoring” is reappraisal under NRS 361.260. On the contrary,
factoring was created to be used as an alternative means for adjusting value when there is no reappraisal.
Unlike reappraisals {which are simply new appraisais of properties previously appraised), factors are across-the-
oard adjustments of value. The purpose of factoring is to minimize the abruptness of the valuation changes that
can ofherwise be created by the five-year reappraisal cycle. See Minufes of the Assembly Comrmittee on
Taxation, February 25, 1983, p. 8. Factoring was first Instituted in 1981, As a result, it is not clear how
Recanzone v. Nevada Tax Commission, 92 Nev. 302, 550 P 2d 401 (1978), ciled by Barla, sheds light on
Lr factaring, other than to give background to the problem that factoring was intended to address—the disparate
effects of the five-year cycle. ‘
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For 2004-2005, the Washoe County Assessor was required to compare sales that
occurred between July 1, 2002 and June 30, 2003 with the assessed values set for 2003-2004
for the soid property, which values had been derived from reappraisais. The Washoe County
Assessor, assuming the validity of the assessed values éet for 2003-2004, determined that the
median ratio was between 30 and 35 percent, and thus arrived at a 1.0 factor.’ Of course, the
Washoe County Assessor did so without foreknowledge of this Court's decision in the Bakst
matter. in that decision, this Court, in affirmance of the District Court's decision, held invalid
the reappraisais used in the 2003-2004 land valuations and required refunds of the tax
amounts paid by the taxpayers in excess of "what taxes shoulci have been paid." This Court
deemed, based on taxpayers’ concessions, that the amount that should have been paid was

the amount based on valuations for 2002-2003. Bakst, supra, 122 Nev. ___, 148 P.3d at 727

-
N

- —
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J
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(2008).

Had the Washoe County Assessor had the benefit of the Bakst decision when
formulating the 2004-2005 iand factor for Incline Village and Crystal Bay, his mathematical
calcuiation would most iikely have been very different, but the values produced by that
calcufation would most fikely have been the same. He would have formulated the iand factor
for 2004-2005 by determining the number that needed to be multiplied by the 2002-2003
assessed vaiues, the vaiues this Court found valid, to achieve a median ratio within the
statutory range based on the factor data. Logically, the number would have been very

different than the 1.0 found by the Assessor working off of the 2003-2004 values. _The

outcome, the values produced by use of that number to achieve a ratio within the statutory

range, wouid have been the same. T

o

Respondents attembt to cast doubt on the facior data by references to the record

herein that they suggest prove that the factor data were based on the methodologies rejected

® This Court's July 17, 2007 order appears to foreclose reference to materials caneerning the 2004-05
factors, Wera that not the case, Appeliants would draw this Court’s attention to the erronecus interpretation of
the Deparment's “I" rating for the Washoe County Assessor's factor. On the contrary, “I" does not reflect
insufficiency of the data, but rather that it was inconclusive as to whether the median ratio of all proparties within

the area was over or under 30 percant. In other words, the median ratio was not conclusively within the statutory
range.
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by this Court in Bakst. Even assuming for argument that intervening reguiations did not cure
any defect in the methodologies, the proof from the record to which the Bakst Respondents
cite consists entirely of information submitted in the equalization process®i.e., before fhe
Boards of Equalization—in support of Washoe County's position that taxable vaiue of the
properties undergoing that process did not exceed full cash value. See, e.g., NRS 361.360.
Reference to the methodologies in the record do not discredit the factor data.

Rather, presentation at the equalization stage of data derived from methodoiogies not
approved by statute or regulation would be significant only if that data was relied upon in the
equalization process to the detriment of tﬁe Bakst Respondents’ substantial rights.
NR872338,1 35. Absent an indication of such on the record, the State Board's decision should
stand. In the event that the record indicates such reliance to the detriment of a given taxpayer
on unapproved methodologies, then the reliance could constitute “application of a
fundamentally wrong principie” or be otherwise in violation of the review standards set forth in
Imperial Palace v. State, Depariment of Taxation, 108 Nev. 1060, 1088, 843 P.2d 813, 817
(1992). For reasoné discusséd below, in the event of the latter instance, the appropriate
remedy would be to remand the individual taxpayer matter for application of a correct principle
and a determination whether the taxpayer's substantial rights were adversely affected
thereby.’

Respondents argue that the land factors themselves were invalid because they were
not adopted according to statute or regulation, This Court in Bakst referred to factors as “a
statutorily approved method of adjusting the value of iand.” Bakst, supra, 122 Nev. 148
P.3d at 719. That is the Washoe County Assessor and the Nevada Tax Commission were
11

® Their references are to comp shaets. As an example, ses AA 000622. See Bakst Respondents’'
Answering Brief, p. 4.

7 Insofar as the State Board tested the factor-based values using data that passed muster under either
the December 2002 temporary reguiations or the August 2004 permanent regulations, then that testing did not
constitute application of a fundamentally wrong principle. This is not a retroactive application of a regulation,
contrary fo the Bakst Respondents’ assertions.
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implementing a statutorily approved method. Cf, State of Nevada, Depariment of insurance v.
Humana Health Insurance of Nevada, 112 Nev. 356, 362, 914 P.2d 627, 631 (1998)
(implementation of meaning of “home office” for tax credit not required to be in regulation).

Therefore, no additional regulations were required.®

C. Respondents Failed To Show That The Vaiuations Estabiished by the State
Board Were Not Just and Equitable.

On page 29 of their brief, the Bakst Respondents concede that their taxabie
values do not exceed full cash (i.e., fair market) .value. They attempt to diminish the
significance of this fact by asserting the unsupported assumption that the statutory 1.5 percent
per year depreciation of improvements will exceed obsolescence (i.e., market depreciation).

The effect of this concession is that the only basis for relief concerning the State
Board's decision is a failure to equalize land values under NRS 361.356. Respondents have
not demonstrated that they are paying more than their fair share of taxes as a resuit of the
alleged inequity. The fact that their valuations are less than fair market value, shouid give rise
to a strong presumption that their valuations are just and equitable. See Imperial Palace,
}L supra, 108 Nev. at 1065, n,10, 1066, 843 P.2d at 817 (1992) (where taxable vaiue does not

exceed full cash value, relief is limited to errors of high inequitability). Absent a showing that
ri specifically complies with NRS 361.356 (soe, e.g., NRS 361.356(4)), the Bakst Respondents
must be denied relief on claims of ineguity. *
. Respondent Barta cites to a spreadsheet that he apparently produced that he claims
show the ratios of sales prices to taxable values in Incline Village, Crystal Bay and Douglas

County. AA 000740-744. That spreadsheet was not authoritatively validated in proceedings

J

8 Respondents incorrectly regard factoring as a form of appraisal akin to physical appraisal. Factoring
Does Not involve a comparison between a subject property and sales of other property, but rather cails for the
assessor lo make adjustments that “reflect any general increase or decrease in value during the preceding year
bul in any case must result in a median fand assessment ratio in the factoring district of not less than 30 or

gréater than 358." Minutes of the Assembly Committee on Taxation, Exhibit G, May 11, 1883, at page 3
{emphasis in original).

® It shouid be noted that Respondents’ quataticns from Department parsonnel as to a lack of
enuahization in Incline Village is given without sufficient context. None of said quotations actually say that land
values in Incline Village and Crystal Bay are higher than, or even equal to, full cash value,

7
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below and omits critical information, such as the age of the improvements in Dougias County,
which can be a critical factor in taxable value (because of the statutory straight-line
depreciation).

Most importantly, aggregate analyses offered by Respondents do not show the actuai
effect of the four methodologies on the Incline Village and Crystal Bay properties. Probably
the most significant of the four methodologies is the view classification system. See, e.g.,
AA00484. Even if the view classification system were eliminated, there is no indication why

view could not be valued using the sales comparison approach in the existing regulations.

D. The Bakst Respondents Faii to Justify Another Roliback to 2002-2003 Values
n of the Pro e Unjust and Ineqgu o Resulfs Such Would Produce
n Violation of the Nevada and U.S. Consgtitutions,

In Bakst, Judge Maddox rolled back the 2003-2004 vaiues for at least the seventeen

taxpayers involved in that proceeding, which this Court affirmed based on the Nevada Tax
Commission’s failure “to fulfill its statutory duty to update general and unifarm reguiations
governing the assessment of property.” Bakst, supra, 122 Nev. __, 148 P.3d at 726. As
noted above, the Nevada Tax Commission has fulfiled that duty. Even had the Nevada Tax
Commiission not discharged that duty, there are compeliing reasons not to freeze fand values
for Inctine Viilage and Crystat Bay at the 2002-2003 {evels for ancther year. Two authorities
cited by Bakst Respondents in their brief and errata thereto are very heipful. They are Village
of Ridgefield Park v. Bergen County Board of Taxation, 160 A.2d 316 (N.J, Super. Ct.
1960)("Ridgefield Park A”), and the decision that reversed it, Village of Ridgefield Park v.
Bergen County Board of Taxation, 163 A.2d 144 (N.J. 1960)(“Ridgefield Park B").

in Ridgefield Park A, the lower court iooked at the vaiuation process for the 70
municipalities within Bergen County, New Jersey, one of which is Ridgefield Park. The lower
court noted that the New Jersey Constitution required that county taxes be imposed simply by
a uniform rule, and that uniform rule was simply the ‘judgment of the County Board of
Taxation." The court found that the Bergen County Board of Taxation had merely accepted
without scrutiny the vaiuations of the 70 essentially lay municipal assessors with respect to

personal property subject to the ad vaiorem tax, but had scrutinized values of real property.

8
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Personal property values had been undervaiued by most of the assessors, and the real
property bore a disproportionate burden. Certain municipalities, such as Ridgefield Park, bore

a significantly greater tax burden than others. The lower court set aside the tax as follows:

Whatever the situation may be, the Bergen County tax apportioned
to the Village of Ridgefield Park is unconstitutional and void for the
reasons heretofore given.,  Therefore, the Bergen County
equalization table for the year 1959, insofar as it affecis the Village
of Ridgefield Park will be set aside as unconstitutional and void; the
Bergen County table of aggregates for the year 1969, insofar as it
affects the Village of Ridgefield, will also be set aside as
unconstitutional and void; and the Bergen County taxes
appartioned to the Village of Ridgefield Park for the year 1959,
together with all things touching and concemning the same insofar
as they affect the Village of Ridgefield Park wiil be set aside as
unconstitutionat and void.

Ridgefield Park A, 160 A.2d at 215,

. The New Jersey Supreme Courl, in reversing the remedy awarded in Ridgefield Park
A, noted that “(a)bsclute equality in taxation is a practical impossibility.” The court rejected the
wholesale refund ordered by the lower court;

To recapitulate, the equalization table for 1959 and the
apportionment of the county tax for that year could be reviewed as
such only in the administrative process; and with respect to a
claimed inequity for the year 1859 which was beyond relief by way
of administrative review, Ridgefield Park can at most seek a credit
against a future apportionment in such amount as it shows to be in
excess of the share it would have owed if the statutory provisions
had been honored by the local assessors within the county.

We cannol agree that the Constitution requires the claimed inequity
to be rectified only by nullification of the apportioned tax with the
govemmental chaocs which would ensue. The appropriate course,
as held upon the first appeal, is to seek a credit in another yoar for
the overcharge. We are nat unmindful of the problems of proof in
demonstrating the amount of the claimed excess, but the answer

lies in a common sense approach to the sufficiency of the required
showing, and not in a destruction of tax revenues.

Ridgefield Park 8, 163 A.2d at 146 (emphasis added).

Ridgefield Park B thus directed impiementation of a remedy that more closely met the
| harm to be addressed.
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Assuming for argument that the assessments for Bakst Respondents’ land were based
on methodologies that are invalid, the reiief requested by Bakst Respondents is excessive to
the point of being unconstitutional. Land values at Lake Tahoe did not stand still from July 31,
2001 to June 30, 2003, but rather have substantially increased. See AA5127. To again order
a rollback to 2002-2003 valuations would be to put the taxpayers receiving the rebate
completely out of equalization, in violation of the Nevada and U.S. Constitutions, with those
other taxpayers, inside and outside of Incline Village and Crystal Bay, who do not receive the
roilback, because those taxpayers experienced valuation increases attributable to the
prevailing market tendencies, while the rolled-back taxpayers would not.

The proper approach, in aécordance with Nevada iaw, is to correct the error in
assessment. Nellis Housing Corporation v. Stale, 75 Nev. 267, 277, 339 P.2d 758, 7634
(1959), (citing NRS 361.420(5) (currently NRS 361.420(6), which calls for a discriminatory

assessment to be void only to the extent of the excess of valuation). It should not be

assumed that “discriminatory” procedures produced discriminatory values. See, e.g.,
Kindsfater v. Bulte County, 458 N.W.2d 347, 349 (S.D. 1990). The amount of any
discriminatory assessments to be set aside should be limited to the amount, if any, that the
assessments exceed the values that would be arrived at using methodoiogies that are duly
authorized. Further, there is atways the possibility that some of the Respondents received
lower values as a direct resuit of the methodologies. (AA 622, 5014)(respondents with rocky
beach clagsifications).

The Bakst Respondents’ rationale for not using a remedy in accord with the foregoing
is illogical. On one hand, the Bakst Respandents posit that the only afternative to another
Jroliback would be to reappraise the whole State of Nevada. Statewide reappraisal offers a
hypotheticaily best case, one that the Bakst Respondents must realize will be rejected

because it is prohibitively expensive™ and, even assuming statewide lack of equalization,

e Noah's Ak Family Park v. Board of Review of tha Village, 210 Wis.2d 301, 322, 5685 N.W.2d 230,
239 (1987)(court declined to order costly and burdensome reappraisal when limited, less burdensome
reappraisal available, even though latter remedy called for non-statutory basis for reappraisal).

10
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CATHERINE CORTEZ MASTO ATTORNEY AT Law
Aftorney General

DAWN BUONCRISTIAN!

Deputy Attorney Generai

Nevada Bar No. 7771

100 North Carson Street

Carson City, Nevada 89701-4717

Telephone: (775) 684-1129

Facsimile: (775) 684-1156

Email: dbuoncristiani@ag.nv.qov
Aftorneys for the State Board of Equalization

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY
TARGET INVESTMENTS, LLC,, CASE NO. 12-0C-00429 1B
, | Petitioner, DEPT. NO. |
Vs,
STATE RESPONDENTS' REPLY TO
STATE OF NEVADA ex rel, NEVADA TAX OPPOSITION TO RESPONDENTS’ MOTION
COMMISSION; NEVADA STATE BOARD TO DISMISS PETITION FOR JUDICIAL
OF EQUALIZATION; WASHOE COUNTY REVIEW
ASSESSOR and WASHOE COUNTY,
political subdivisions of the State of Nevada,

Respondents,

Respondents, State of Nevada ex rel. the State Board of Equalization (State Board),
and Nevada Tax Commission (NTC), through their counse! Catherine Cortez Masto, Aftorney
General, by Dawn Buoncristiani, Deputy Attorney General, pursuant to FJDCR 15(4) hereby
submit their Reply to Target Investments, LLC.'s (Petitioner) Opposition to State Respondents’
Motion to Dismiss (Reply).
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The State Board and NTC submit this Reply in Support of Their Motion te Dismiss

Petitioner’s Petition for Judicial Review (Petition). This Reply is based upon the pleadings and

papers on file herein, and the foliowing Peints and Authorities.

Dated this _22nd_ day of March, 2013.

CATHERINE CORTEZ MASTO
Attorney General

By:

Qéi 2, %“ Do
DA NCRIST

Deputy Attorney General

Nevada Bar No, 7771

100 N. Carson Street

Carson City, Nevada 89701-4717

(775; 684-1219

(775} 684-1156 (fax)

Attorneys for Defendant

State Board of Equalization and Nevada Tax
Commission
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POINTS AND AUTHORITIES

A. Introduction

On December 26, 2012, Petitioner filed a Petition for Judicial Review pursuant to NRS
361.410 (Petition). On February 28, 2013, Respondents State Board and NTC filed a Motion
to Dismiss Petition for Judicial Review (Motion). The State Board and NTC filed the Motion to
dismiss the State Board and NTC from Petition. In its Petition, Petitioner asked this court to
set aside the Washoe County Treasurer's bill in the total amount of $106,031.86 for tax years
2007-2008, 2008-2000, 2009-2010, and 2010-2011. See Petition, pp. 2-3. Petitioner's
dispute is with the Washoe County Treasurer (Treasurer) regarding the retroactive calculation
of property tax abatement. See Petition, pp. 1-4. Petitioner corrected the facts as stated in |
State Board’s Motion to the following: “there is no refund as the taxes have not been paid.”
See Opposition, p. 3.

Petitioner also clarified that the “action before the Court is a Petition for Judicial Review
addressing the refusal of the Board to take jurisdiction over Petitioner's claim which ratified the
Treasurer's position that the Treasurer can issue muitiple tax bills for the same tax year.”
State Board agrees the issue is the Sfate Board's decision not to take jurisdiction. Therefore,
the arguments should be about the State Board's jurisdiction, not about the details relating to
Petitioner's dealing with various agencies about the retroactive billing. See generally,
Opposition, Exhibits 1-4, 6-12.

Petitioner appealed to the State Board based on the reason that it was on the “advice
of the District Attorney.” See Opposition, p. 4, Exhibit 13. At the State Board hearing on
September 17, 2012, the issues heard by the State Board were: (1) whether the State Board
had jurisdiction to hear the appeal since the tax years appealed were not the current tax year;
and (2) whether the subject matter was beyond the authority of the State Board to act. See

Petition, Attachment (Att) pp. 2-3. The State Board did not accept jurisdiction to hear

! State Board and NTC moved to dismiss the Petition because the State Board and NTC had no

jurisdiction to hear the appeal, Petitioner provided none at the hearing and Petitioner agreed the State Board did
not have jurisdiction. Now in its Opposition, Petitioner takes an opposing position. See Motion, pp. 8-9; Petition,
AR, p. 2. Petitioner is judicially estopped from taking this position. See Motion, pp. 14-16. Pettioner provides
not direct opposition o State Board's and NTC's judicial estoppel argument. See Oppasition, p. 18.

3
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Petitioner's case because Petitioner was appealing prior tax years and Petitioner's request for
relief was outside the authority of the State Board to act. See Petition, p. 2; Att. p. 2.
Petitioner agreed that the State Board had no jurisdiction to hear the case. See Petition, Att.
p. 2. In its Opposition, Petitioner states at length facts which do not relate to the issue of the
'State Board not taking jurisdiction. See generally, Opposition. In the end without explaining
why, Petitioner took the District Attorney's Aadvice to appeal to the County Board of
Equalization and the State Board. See Opposition, pp. 6, 8; Exhibit 12. Petitioner does not
explain how taking the District Attorney’s advice is supported -by relevant authority that the
State Board has jurisdiction to hear such appeal. See Opposition, pp. 8, 8 Exhibit 12. The
State Board was not a participant in the facts discussed prior to the. State Board hearing. See
generally Opposition. The State Board had no jurisdiction to hear the appeal. See Petition,
Att. pp. 1-4. '

The State Board is a state executive branch agency with special and limited
jurisdiction.  See Stafe v. Central Pac. R.R. Co., 21 Nev. 172, 26 P. 225, 226 (1881) ("A board
of equalization is of special and limited jurisdiction, and, like all inferior tribunals, has only such
powers as are specially conferred upon it.") The State Board has the jurisdiction to equalize
property valuations, NRS 361.395. The State Board has the jurisdiction to hear appeals and
decide contested cases. NRS 361.360; NRS 361.400; NRS 361.403. The State Board has
Jjurisdiction to review the county assessor's valuation methods. Stafe ex rel. Slate Bd. of
i Equaslization, et af. v. Barta, et al., 124 Nev. 612, 188 P.3d 1092, 1102 (2008). The State
Board has the authority to determine whether it has jurisdiction to hear a matter. Checker,
inc. v. Pub. Serv. Comm'n, et al., 84 Nev. 623, 629-630, 446 P.2d 981 (1968) (It is the
universal rule of statutory construction that whenever a power is conferred by statute,
everything necessary to carry out the power and make it effectual and complete will be
implied.” (citation omitted)). Without proper legal authority, the State Board cannot hear cases
appealing past tax years. At the State Board hearing, Petitioner maintained agreement with
the foilowing statement regarding the State Board's authority to act and/or take jurisdiction on

Petitioner's issues. The State Board has no authority to sat aside a retroactive tax bill by the

4
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Treasurer for past tax years. See Petition, Att. p. 2.

Petitioner was not appealing the Assessor's valuation of the Subject Property. See
Petition, Att. pp. 1-4. Petitioner was not appealing an equalization issue. See Petition, Att.
pp. 1-4. Petitioner was not compiaining about a method of valuation. See Petition, Att. pp. 1-
4. Petitioner's issue related to retroactive tax bills sent to Petitioner by the Treasurer for prior
tax years. See Petition, p. 2; Att. p. 2. Petitioner did not think “an appeal to the State Board
was an appropriate place for Taxpayer's dispute with the Washoe County Treasurer." See
Petition, Att. p. 2. Petitioner provided no legal authority under which the State Board could
hear its case. See Petition, Att. p. 2.

Nevada Rule of Civii Procedure 12(b)(5) authorizes a Court to dismiss an action for
failure to state a ciaim upon which relief can be granted. A Court may dismiss a compiaint
“only if it appears beyond a doubt that it {Target] could prove no set of facts, which, if true,
would entitle it [Target] to relief.” Buzz Stew, LLC v. City of North Las Vegas, 124 Nev. 224,
181 P.3d 670, 672 (2008). A court will recognize ali factual allegations in Petitioner's Petition
as true and draw all inferences in Petitioner’s favor. id.

Here, Petitioner asserts many allegations and arguments about events that occurred
prior to the State Board hearing. See generally Opposition. Petitioner does not explain how
such allegations and arguments provide the State Board with jurisdiction to hear the matter or
how such allegations and arguments make the NTC a party to the appeai.

None of these allegations and arguments are persuasive. Some provide no authority
for the arguments, and others run contrary to the limited authority provided to the State Board
by the Legislature or to the position of the NTC as a non-party in a petition for judicial review.
There is no support to make the NTC a respondent when the NTC was not a party at the State
Board hearing or the agency that made the final decision.

B. LEGAL ARGUMENTS ,

Contrary to Petitioner's argument, Petitioner is barred from seeking relief through a
collateral court action when appealing a State Board decision and Petitioner's sole remedy is
to seek judicial review from the district court. NRS 361.420; NRS 233B.130(6). See
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Opposition, pp. 12-15. Pestitioner claims an action for the set aside of retroactive taxes biiled

{ by the Treasurer as an independent basis provided for in NRS 361.410. See Petition, pp. 1,
8, Opposition, pp. 12-15. Petitioner argues that State Board of Equalization, st al, v. Bakst, et
al, 122 Nev. 1403, 148 P.3d 717 (2006) stands for the proposition that a petition and
complaint may both be filed. See Opposition, pp. 12, 20. Such was not the holding in Bakst.
Pursuant to Bakst, four methods were determined to be invalid and unconstitutional:
adjustments for view, adjustments for time, adjustments for teardowns, and adjustments for
beach type. Bakst, of al, 122 Nev. at 1408. The NRS 361.410 issue was not presenf in
Bakst. Id. The Bakst case is distinguishable from the facts of this case. The Bakst Court

reviewed a petition for judicial review requesting a refund of taxes and found that the

assessment methods used were unconstitutional. Bakst, 122 Nev. 1408. The Bakst Court

addressed issues relating to assessment and valuation, not a retroactive tax biling by a

|| county assessor. The issues related to matters over which the State Board has jurisdiction,

NRS 361.410 dees not provide for a separate cause of action and does not provide a |
review different from NRS Chapter 233B. See Opposition, p 14. Petitioner filed the Petition
seeking judicial review of a decision of the State Board. See generally, Petition, Atl. pp. 1-4;
Opposition, pp. 12-14. Petitioner is barred from seeking reiief from a collateral court action
and its sole remedy in appealing a State Board decision is to seek judicial review by the
district court. “When a judgment is attacked in a way other than by‘proceeding in the original
action to have it vacated, reversed, or modified, or by a proceeding in equity to prevent its
enforcement, the attack is a ‘collateral attack.” County of Adams v. Nebraska State Bd. of
Equalization and Assessment, 568 NW.2d 392, 397 (1997).

Petitioner's sole remedy is limited to judicial rewew by the district court. NRS 361.410
and NRS 361 420 provide the proper procedure to appeal a State Board decision and such
sections are to be harmonized with NRS 233B.130. In Mineral County v. State 8d. of
Equalization, 121 Nev. 533, 119 P.3d 706 (2005}, the Nevada Supreme Court harmonized the
provisions of NRS Chapter 361 and NRS Chapter 233B. See Mineral County, 121 Nev. at
536 (in judicial review of a State Board decision “the provisions of NRS Chapter 361

APX01307
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supplement . . . the provisions of NRS Chapter 233B . . . . This interpretation is optimal
because it permits harmonious construction of NRS Chapter 233B and NRS Chapter 361"). 2
Certain provisions of NRS Chapter 361 appear to give a taxpayer a separate right of action or
collateral action in a dispute on the amount of taxes owed.

NRS 361.410; NRS 361.420; NRS 361.710. See Opposition, pp. 12-14. However,
NRS Chapter 233B, the Administrative Procedure Act, provides that if the parties have
submitted an issue to a state agency, the aggrieved party may only seek redress by a petition
for judicial review. NRS 233B.130(6) provides: “The provisions of this Chapter are the
excitisive means of judicia! review of, or judicial action concemning, a final decision in a

3

contested case involving an agency to which this Chapter applies.”"” The Legislature’'s clear

intent was that - state agency decisions be reviewed exclusively by a petition~ferjudicial ;
review. See Mineral County, 121 Nev. at 536. NRS 233B.130 (€). Accordingly, any collateral
action contemplated by Petitioner is barred and the only reilief available is throﬁgh NRS
Chapter 233B and NRS Chapter 361.

Contrary to Petitioner's claims, there is no separate cause of action under NRS
361.410. NRS 361.410 is a condition precedent to filing an appeal pursuant to NRS 361.420.
First Am. Title Co. of Nevada v. State, 31 Nev. 804, 805-808, 543 P.2d 1344, 1345 (1975).*

“No taxpayer may be deprived of any remedy or redress in a court
of law relating to the payment of taxes, but al} such actions must
be for redress from the I‘Ldings of the State Board of Equallzation,
and no action may be instituted upon the act of a county assessor
or of a county board of equalization or the Nevada Tax
Commission until the State Board of Equalization has denied
complainant relief."

NRS 361.410. This section represents the exhaustion of administrative remedies doctrine.

? The issue in the Mineral Counly case was whether an assessor could appeat a State Board decision.
Minaral County, 121 Nev, at 534,

3 Howaever, Petitioner must comply with other rutes to seek review of the State Board decision by this
Court. Petitioner's failure to comply with such rules has been discussed in the State Board Motion to Dismiss.
For example, NTC was not a party to the appeal to the State Board. See Petition, Att. pp. 1-4; State Board's
Motion to Dismiss, pp. 9-10.

4 Contrary to Petitioner's allegation, State Board did not advise Petitioner to flle a Writ. See Opposition,
pp 15-16. See Petition, p. 16; att. pp. 1-4. in the hearing before the State Board NTC did not tell Petitioner 10
file a Writ. See Petition, p. 16; alt. pp.1-4.

7
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First Am. Title Co. of Nevada, 91 Nev, at 805-808. This condition must be met before a
" taxpayer may appeal pnder NRS 361.420. Id. Petitioner, without authority, argues that
because the First American Title case does not state it is not a separate remedy, such
ﬂ section; therefore, does provide a separate remady. See Opposition, p. 13. Without citations
to legal authority, Petitioner's contention need not be considered. See Humane Soc. of
{ Carson City and Ormsby County v. First Nat. Bank of Nevada, 92 Nev. 474, 478, 553 P.2d
863, 965 (1976) ("Appellant cites no authority to support its contention, and we need not
consider it.”) (citations omitted).

Under NRS 233B.135(2) and (3), taxpayers’ remedy in a petition for judicial review is
limited to: the court may reverse the State Board's decision and “[t]he court may remand or
affirm the final decision or set it aside in whole or in part. . . .” Washoe Counly v. Dermody,
99 Nev. 608, 612, 668 P.2d 280, 282 (1883). NRS 381.420(8) and (7) provide for interest on
the amount of the judgment, which is the excess in valuation, “not to exceed 6 percent per
annum from and after the date of payment of the tax Petitioned of.” The relief Petitioner seeks
is sefting aside the Treasurers retroactive billing for $106,031.86. See Petition, p. 3.
Petitioner does not seek relief from the State Board's decision not to take jurisdiction to hear
the matter. See Petition, p. 3. The State Board and NTC cannot provide the relief requested.
The State Board’s decision has nothing to do with the setting aside of the Treasurer's
retroactive tax bill. See Petition, Att. pp. 1-4.

Petitioner may have exhausted its administrative remedies pursuant to NRS 381.410,
but such hearings before the Washoe County Board of Equalization and State Board were not
timely because Petitioner was appealing prior tax years: 2007-2008, 2008-2009, 2009-2010,
and 2010-2011. NRS 361.360.° See Opposition, pp. 8, 14-15, 17; Petition, Att. pp. 1-4. “An
examination of the relevant statutes indicatés that the legislature did not intend that the State

Board of Equalization (Board) concern itself with property assessments other than for the

s “Any taxpayer aggrieved at the action of the counly board of equalization in equalizing, or failing to

equaiize, the value of his or her property, or property of others, or a county assessor, may file an appeal with the
State Board of Equalization on or before March 10 and present to the State Board of Equalization the matters
complained of at one of its sessions. if March 10 falls on a Saturday, Sunday or legat holiday, the appeal may be
filed on the rext business day.” NRS 381.350.

8
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particular revenue year in which it is convened. Metropolitan Water Dist. of Southem

California v. State, 99 Nev. 506, 508, 665 P.2d 262, 263 — 264 (1983) citing NRS 361.380(1).

NRS 361.380(1) requires that the Board shall act on all cases by
October 1 [November 1], and on those cases which may have “a
substantial effect on tax revenues,” egualization must be
concluded by April 10. Clearly, these rules requiring that the Board
meet certain deadlines, designed to allow the state to achieve
some degree of certainty regarding the amount of its tax revenue,
would serve no purpose if the actions of the Board of Equalization
could apply.to previous years. See also NRS 361.320, 381.380,
and 361,395, which contain annual deadiines.® (Emphasis added.)

Metropolitan Waler Dist. of Southem California, 99 Nav. at 508. In light of Metropolifan Water,
even if the State Board had authority to hear the subject matter of setting aside the
Treasurer's retroactive tax billings, the State Board does not have authority to hear appeals
from previous tax years. Petitioner admits it did not timely appeal for the tax years in
question. Hence, the State Board did not have jurisdiction to hear the prior tax years'
appeais.” See Opposition, p. 4.

Contrary to Petitioner's claim, NRS 361.410 and McKeman do not provide for a
separate cause of action to review a State Board decision. See Opposition, p. 14. in
McKeman, the taxpayer had exhausted its administrative remedies in an appeal of a valuation
issue. See State v. McKeman, 275 P. 369, 368 -370 (1929) (“We are of opinion that the
report of the land committee, approved by the state board of equalization, which'repoa:t states,
‘We make no recommendation,’ was tantamount to the refusal of that boérd o Qrant the
petitioner the relief demanded in its application, and by virtue of the provisions contained in
section 6 it had the right to complain to the Nevada tax commission to remedy any inequality
in the assessed valuation of its land”). The McKeman case does support Petitioner's
argument that this “District Court action in no way is iimited to the topic of jurisdiction before

the State Board. The nature of review pursuant to NRS 361.410 is different from NRS

® NRS 351.380 has been amended to now provide; “Cases may be heard at addtional meetings which
may ke held at any time and place in the state before November 1." .

" Petitioner asserts that aithough, Ihe State Board may not be able to hear such tax years, Petitioner
can still appeal them. See Opposltion, p. 17. Petitioner goes on te discuss Metropofitan Water's application, but

the State Board and NTC have already countered this argument in the fellowing pages.

8
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233B.135." Seeq Qpposition, p. 14. The state board in McKeman taok jurisdiction to hear the
appeal on valuation but made no decision on the valuation issue._ The McKernan Court made
a finding on the state board's action which was a non-action. Petitioner cites no legal
authority to support such claim and this Court need not consider it. See Humane Soc. of
Carson City and Ormsby, 92 Nev, at 478,

The Mineral County court found “NRS 361.410(1) and NRS 361.420(2) provide a
specific mechanism for taxpayers to protest State Board valuations.” Mineral County, 121
Nev. at 536. The Mineral County court did not find that each provided a different mechanism,
but "a” [one] mechanism. Therefore, the nature of NRS 361.410 is not different from NRS
233B.130 because the court found harmonious construction of NRS Chapter 361 and NRS
Chapter 2338 to be optimal. Id. at 7088

Petitioner alleges it has faced discrimination like the taxpayer in Metropolitan Water but

does not provide evidence that dther taxpayers have not been treated (retroactively billed) the

| same way Petitioner has been retroactively billed. See Opposition, p. 18. Metropolitan Water

is distinguishable from this case because the subject mafter of the case addressed a
discriminatory assessment. See Metropoiitan Water Dist. of Southemn California, 99 Nev. at
507 (“In August, 1979 the Water District learned for the first time that while the assessment of
the Water District's transmission lines was based on historical cost without deduction for
depreciation, cther similar entities owning electric transmission iines in Nevada had their
property assessed on an historical cost less depreciation basis.”). Here, Petiticner disputes a
retroactively abatement tax biling made by the Treasurer. See Petition, p. 2. There is no
discriminatory assessment invoived in this matter. Metropolitan Water does not provide
authority for a separate action pursuant to NRS 361.410 or jurisdiction for the State Board to
hear the matter of the retroactive tax billing.

Petitioner does not directly oppose State Board's argument that Petitioner is judicially
estopped from appealing jurisdiction after Petitioner stated the State Board did not have

jurisdiction to hear the appeal. See Opposition, p. 18. Rather, Petitioner argues the State

¥ The State Board did not direct Petitioner to file a Writ in District Court. See Opposition, p. 16. See
Pelition, Att., pp. 1-4. .

10
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Board should be judicially estopped because Petitioner has followed the process presumably
outlined in its Opposition. See Opposition, pp. 3-12. The State Board did not advise
Petitioner to follow any administrative process for two years, nor did any such act accur within
the State Board hearing by the NTC. See Opposition, p. 18. See Petition, Att. pp. 1-4.
Petitioner admits Washoe County directed it to follow the administrative process.  See
Opposition, p. 18. There is no switching of horses, See Opposition, p. 18.

Accordingly, this case is distinguishable from Southem California Edison where the
Department of Taxation adopted a new policy for refund cases. See Southem Califomia
Edison v. First Judicial Dist. Court of State of Nevada, 255 P.3d 231, 234 (2011) (it appears
that the Department has adopted a new policy for refund cases.”). Petitioner does not apply
the elements for judicial estoppel to indicate that judicial estoppel applies to the facts of this |
matter. See Opposition, p. 18, Southem California Edison, 256 P.3d at 237. Petitioner
merely asserts that judicial estoppel applies. See Colwell v. Sfafe, 118 Nev. 807, 814, 59
P.3d 463, 468 (2002) (conclusory claims that fail to provide specific allegations and argument
do not warrant relief) (declined to follow Colwell based on other grounds by Danforth v. State,
718 N.W.2d 461, 457 (Minn. 2008}). This Court need not provide Petitianer relief based on
this argumént.

Petitioner argues that NTC is properly named as a party respondent because the NTC
was named as a respondent in Baksf, See Oppasition, p. 18. However, whether the NTC
was a proper respondent was not the issue before the Bakst Court. See Bakst, et al., 122
Nev. at 1417 (without uniform regulations adopted by the Tax Commission methods of
valuation were unconstitutional). Petitioner argues that the same arguments were made in
Bakst and rejected by the district court and Supreme Court. However, Petitioner points to no

specific authority in Baksf to support such an argument. See Humane Soc. of Carson City

| and Ormsby County, 92 Nev. at 478. (“Appeliant cites no authority to support its contention,

and we need not consider it.”) (citations omitted). Such was not the holding in Bakst. See
Bakst, et al., 122 Nev. at 1417. Hence, the NTC is not a proper party in this matter.

Petitioner states that “there is no statutory provision in State law pemitting the

11
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Treasurer or any other party to issue multiple bills for the same tax year.” See Opposition, p.
20. This appears to be the substantive issue underlying Petitioner's appeal to the State
Board, but the State Board never heard this issue because it did not take jurigdiction to hear
the case. See Petition, p. 2; Att. pp. 1-4. Petitioner was required to exhaust its administrative
remedies regarding areas in which the State Board has jurisdiction to hear the matter. The
State Board is a state executive branch agency with special and limited jurisdiction. See Stafe
v, Central Pac. R.R. Co., 21 Nev. 172, 26 P. 225, 226 (1891) ("A board of equalization is of
special and limited jurisdiction, and, like all inferior tribunals, has only such powers as are
specially conferred upon it.") The State Board has the jurisdiction to equalize property
valuations. NRS 361.395. The State Board has the jurisdiction to hear appeals and decide
contested cases. NRS 361.360; NRS 361.400; NRS 361.403. The State Board has
jurisdiction to review the county assessor's valuation methods. Barta, et al., 124 Nev. 612,
188 P.3d at 1102. The State Board has the éuthority to determine whether it has jurisdiction
to hear a matter. Checker, Inc., 84 Nev. at 629-630. Without praper legal authority, the State
Board cannot hear cases'appealing prior {ax years or issues over which it has no jurisdiction.
The State Board had no jurisdiction to hear Petitioner's appeal and correctly declined to take
jurisdiction.

) At the State Board hearing, Pefitioner maintained agresment with the following
statement regarding the State Board's authority to act andior take jurisdiction on Petitioner's
issues. The State Board has no authority to set aside a retroactive tax bill by the Treasurer for
past tax years. See Petition, Att. p. 2. Petitioner followed the correct procedures to appeal in
the current tax year, a valuation issue, certain equalization issues and the use of a
questionable method. However, Petitioner did not provide legal authority for the State Board
to set aside a retroactive abatement tax billing pursuant to the statutes and case law granting

i

the State Board authority to act.? See Opposition, p. 20. Petitioner is mixing apples and

® Petitioner cites to Bakst to state NTC oversees Nevada's revenue system in various ways, but this has
nothing to do with the State Board's authority fo act. See Opposition, p. 20. in Bakst the State Board and county
assessor had no codified reguiations to assess certain types of properties. The subject matter of Bakst related to
the State Board's authority to review property assessments. Sakst, 122 Nev. 1417, Such is not the case here
regarding a retroactive abatement tax billing. See Petition, p. 2.
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oranges when it discusses the actions of other government entities because this is an appeal
of a decision of the State Board not to take jurisdiction. Accordingly, the State Board and NTC
should be dismissed from this action. '

Contrary to Petitioner's argument, Petitioner is required to serve the Office of the
Attorney General with its Petition. See Opposition, pp. 21-22. Motion, pp.12-14. In NRS
41.031(2), the State of Nevada waives its sovereign immunity. Such section does not provide
any substantive right to sue the State of Nevada. See Opposition, p. 21. Rather, such section
reguires service on the Office of the Attorney General and State entity for notice that an action
has been filed.’® NRS 41.031(2) provides: “In any action against the State of Nevada, the
action must be brought in the name of the State of Nevada on relation of the particular
department, commission, board or other agency of the State whose actions are the basis for
the suit. . . " Petitioner did bring this action against the State of Nevada ex rel. NTC and State
Board; however, Petitioner did 'not follow the requirement that the summons and compiaint
must be served upon the'Attorney General and State agency. See Petition, p. 1. NRS
41.031(2). Petitioner goes on at length with Petitioner's own legal analysls about why no
summons was required, but does not distinguish the legal arguments supported by case law
in State Board's Motion.!! See Opposition, pp. 21-22; Motion, pp. 12-14. See Humane Soc.
of Carson City and Omsby County, 92 Nev. at 478,

Contrary to Petitioner's argument that no summons was required by NAC 361.748,
Petitioner provides this response while citing to authority: “The rules governing service of a
summons and a complaint are intanded to provide a defendant with notice of an action against
it and to require its presence in Court to defend the action,” See Opposition, p. 24. This is
exactly the reason the State Board, NTC and Attorney General shouid have been served with

a summons. Petitioner states "the parties to a Petition for Judicial Review are already aware

By giving up its sovereign immunity the State of Nevada has by statute required that the State's
attorney is notified of any actions against a state entity. This seems reasonable since non-lawyer empioyees are
not generaily aware that specific time deadiines are triggered with the servica of 2 summons.

" Ppelitioner also alleges this Court did not order Petitioner to serve the Office of the Attorney General,
but does not provide authority to support such argument that this Court can relieve Pelitioner from the
requirements of law.

13
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of the matter, and NRCP 4's servica of process requirements do not apply.” The State Board
and NTC were not parties to the underlying action before the State Board. See Opposition, p.
25. The State Board was the agency that made the final decision. The NTC was not present
at the hearing before the State Board. Petition, Att. pp. 1-4. Consistent with NRS 361.710,
NRCP 4 service of process requirements do apply, See NRS 361.710 ("NRS 361.710
Applicability of NRS, N.R.C.P." and NRAP to proceedings. The provisions of title 2 of NRS and
the Nevada Rules of Civil Procedure and Nevada Rules of Appeilate Procedure, so far as the
same are not inconsistent with the provisions of this chapter, are hereby made applicable to
the proceedings under this chapter [NRS Chapter 361].") As argued in State Board's and
NTC's Motion, service of the Petition with a summons on the State Board, NTC and Aftorney
General is consistent with an appeal of a State Board decision and with NRS 361.710. See
Motlon, pp. 12-14.

Contrary to Petitioner's argument, NAC 361.748 does not provide authority for two
separate rights to appeal. See Opposition, p. 13. Such regulations merely provide for service
of an appeal. The State Board has not been granted the right to provide for appeal. NRS
361.375(9). The right to appeal is provided by statute. In Kokkos v. Tsalikis, 91 Nev. 24, 25, |
530 P.2d 756. 757 (1975) this court held that “[W}here no statutory authority to appeal is
granted, no right exists." Ciling State v. Langan, 29 Nev. 459, 91 P. 737 (1207), Davis v.
Davis, 66 Nev. 164, 207 P.2d 240 (1949). See State Taxicab Authority v. Greenspun, 109
Nev. 1022, 1024, 1025, 862 P.2d 423, 424 (1993) (The right to appeal is statutory; where no
statute or court rule provides for an appeal, no right to appeal exists citing Taylor Constr. Co.
v, Hilton Hotels, 100 Nev. 207, 678 P.2d 1152 (1984) and Kokkos v. Tsalikis, 91 Nev. 24, 530
P.2d 756 (1975)). Therefore, NAC 361.748 does not provide for or support the argument that
there are two separate rights to appeal a State Board decision. The regulation mentions
petitions and compiaints because NRS '361.420(6) provides for a complaint but NRS
233B.130 provides for a petition for judicial review. But both chapters apply to appeals of a

State Board decision.
I
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CONCLUSION

Petitioner argues that NRS 361.410 provides a separate cause of action with no
support by case law. Petitioner ignores the Mineral County and First American Title cases
which interpret the relationship of NRS 361.410, NRS 361.420, ard NRS Chapter 361 in an
appeal of State Board decision. NRS 361.410 is a condition precedent to NRS 361.420 which
provides for an appeal of a State Board decision. First Am. Title Co. of Nevada, 91 Nev. at
805-806. NRS 361.410 and NRS 361.420 The Mineral County court did not find that each
provided a different mechanism,'but together they provided “a" [one] mechanism. Minerai
Couhty, 121 Nev. at 538, The Mineral County court “concluded the provisions of NRS
Chapter 361 supplement, rather than preempt, the provisions of NRS Chapter 233B. . ." Id.
Accordingly, NRS 361.410 shouid not be read to stand alone.

The issue in this appeal is that the State Board did not take jurisdiction to hear
Petitioner's appeal because the State Board did not have authority over the subject matter,
the retroactive tax abatement billing. The State Board did not have authority to hear appeals
for prior tax years. Even if NRS 361.410 provided a separate cause of action, the State Board
would not have jurisdiction of the subject matter or jurisdiction to hear matters regarding prior
tax years. Nor would the NTC be a proper party because the NTC was not a party in the
hearing before the State Board or the agency that made the final decision. Accordingly, all of
the issues raised in Petitioner's Opposition other than those regarding the State Board's
decision arise outside of the issues determined by the State Board. See generally,
Opposition; Petition, Att. pp. 14. NRS 2338.135(1)(a). State Board and NTC canndt provide
the relief requested.

Petitioner's Petition must be dismissed as to the State Board and NTC. Petitioner fails
to state a ciaim upon which relief may be granted as to the State Board because the State
Board cannat grant the rellief requested; the State Board cannot hear appeals from prior tax
years without legai authority to do so; and the State Board has no jurisdiction of the subject
matter. Petitione.r fails to state a claim upon which relief may be granted because the NTC

was not a party to the State Board proceeding; the NTC did not make the final decision

18
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appealed from; nor is the NTC a proper party to this appeal. The matter should be dismissed
because the State Board did not hear the issue of the retroactive billing by the Treasurer;
therefore, such subject is not reviewable through the Petition because it is a new issue on
appeal. Petitioner's Petition shouid be dismissed as to the State Board and NTC because
Petitioner did not properly serve the State Board and NTC; and, did not serve the Office of the
Attorney General at all. Finally, Petitioner should be judicially estopped from making
conflicting claims regarding the State Board's power to hear a matter regarding a retroactive
tax billing of the Treasurer.

Based on the foregoing points and authorities, the State Board and NTC respectfully

request this Court dismiss the State Board and NTC as respondents from Petitioner's Petition.

Dated this _22nd day of March, 2013.

CATHERINE CORTEZ MASTO
Attorney General

By: %(%WIZ %ZJ}CC‘C;; Z«:_-u,é.
DAWN BUONCRISTIANI

Deputy Attorney General

Nevada Bar No. 7771

100 N. Carson Street

Carson City, Nevada 89701-4717

(775) 684-1219

(775) 684-1156 (fax)

Attormeys for Defendant

State Board of Equalization and Nevada Tax
Commission
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CERTIFICATE OF SERVICE
| hereby certify that | am an employee of the State of Nevada, Office of the Attorney
General, and thaf on March 22, 2013, | served a true and correct copy of the foregoing
STATE RESPONDENTS’ REPLY TO OPPOSITION TO RESPONDENTS' MOTION TO

| DISMISS PETITION FOR JUDICIAL REVIEW by mailing a copy thereof in the United States

Mail, postage prepaid, fully addressed as follows:

Norman J. Azevedo, Esq.
405 North Carson Street
Carson City, NV 89703
Attorneys for Petitioner
Target investments, LLC.

Terry Shea, Esq

Washoe county District Attorney's Office

One South Sierra Street, South Tower, 4th Fioor
Reno, NV 89520

(courtesy copy)

Josh Wlison

Washoe County Assessor
P.O. Box 11130

Reno, NV 89520
(courtesy copy)

Dated: March 22, 2013

Office of the'Attorney General
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IN THE SUPREME COURT OF THE STATE OF NEVADA

IMPERTAL PALACE, INC., A No. 23948

NEVADA CORPORATION, D/B/A
' IMPERTAL PALACE CASING,

Appellant,

FILED

OCT 04 1985

vE.

THE STATE OF NEVADA,
'DEPARTMENT OF TAXATION AND
NEVADA TAX DIVISION,

T e Y e Rl S Sl gy g o Yt S st S

. Ctsﬁﬂemsa.e&m
Respondents. v SUFREME COURT
F DEPU "
OR DISMISSTNG APP

This is an appeal from an order of the district court
| denying a petition for judicial review of an agency decision.
H&vings reviewed the record and briefs, and having heard the
parties’ oral arguments, we conclude that the district court was
correct in dismissing appellant’s petition. The dactrir_te of
collateral estoppel prevents appellant from relitigating {:he issue -
| ‘which was previously raised, litigated and decided 611 the merits,

| See HRS 372.775; NRS 374.780; Sunnen v. Comm’r, 333 U.S. 591
{(1948) .

Accordingly, we hereby

ORDER this appeal dismissed.

sStaffen.
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1 litigated in Lrnggj_aj_l._ Accordingly, the application of the rile of res judicata is not legally | _'
2 sound. See NRS 372.775. ' o "
: _ However, the application of the doctrine of collateral estoppel is not-only épprapriatc. g
S but s imperative in order to respect the finality of the decision in Imperial 1. This is
6 | consistent with the decision in Sgnpnep which provided that "ﬁu: if the Jater proceeding is
7 concerned with a simifar or uplike claim relating to a different tax year, the prior judgment |
_ 8 | acts as a collateral .esioppe! only a5 to the matters in the secemif préceédin‘g- which were
9 acmaily presented and detemﬁned:in the first suit.” Summen v, Comm'r., 333 US 591 at
:_‘: ! 594 (1948), | -
12 Collaterat estoppelhas been defined by the Nevada Suprcme Court as a doctrine w&ﬁch: ]
13 "operates 1o precinde the parties or their privies from fefli:igaﬁﬁg issues previously litigated |
14 - and-actually determined in the prior proceeding, State v, Kallio, 92 Nev. 663, 557 P.2d 705 |
15  (1976); Clatk v, Clark, 80 Nev. 52, 389 P.2d 330 (1976)." State, ex rel.,
1 | List, 94 Iev. 469, 582 P.2d 786 (1978). : i
: The Nevada Supreme Court in. rift, 100 Nev, { f
19 ' 4_83—, 686 P.2d 231 (1984) clearly dé!:i‘mawd three: questionswhich must be answered:
20 affirmatively in order for callatera‘i ésmppe,i to be properiy applied in a case. Thcthree -'
21 - questions. delineated therein are as follows: 4 '
2 {)  Was the issue decided iis the prior adjudication?
= 2} Was there a final judgment on the merits?
z: é)- © Was the party against whom the plea is asserted a party or. in privity with a
26 party o a prior adjudication?
27 L7
28 7z
sEVADS 1
ST S e . K
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Montana Supreme Coort addressed this exact issue as applied to the imposition of a use.tax,

Muperacy, ineéé msnesare sef Torta.on p. 1 of this respm;ding bn;f Thus, the idé;zti't_;ﬁf |
issues requircmes:spouscd by the Supreme Court has 3 0: been satisfied.

The Supreme Court of Nevada has not previously addressed the application of
collateral estoppel to a tax dispute involving different tax periods. However,. in Pacific Power!

of Revenue, 246 Mont, 398, 804 P.2d 397 (1992) the’

11

H

and concluded that where the substance of the chaflenge 0 a tax is identical to the challenge
made in a prior proceeding then collateral estoppel shonld apply:

[R]es judicata bars the same parties from re-fitigating the same
cause of action, collateral estoppel bars the parties from re-
litigating the. identical issues that have aleeady been decided in
a different cause of action. There are three elements that must
be satisfied in order for collateral estoppel to apply, First, the -
issue mmst be identical to an issue that has been decided in 2
prior adjudication. Second, a final judgment on the merits must
have been made in the prior adjudication, Third, the party
against whom the plea is made must have been a party, or have
privity to-the party, in the prior adjudication. . . . In applying
each element in turn to the facts of this case it becomes
clear that coltateral estoppel should be applied. . . . The
fact that différent tax years are being challenged makes no
differepce. The censtitutional chalienge remains the same,
and it is the substance of these challenges that have faifed.
The year in which they were brought have no bearing upon
lack of success. Allowing the Colstrip Owners to raise the
same challenges to the sume tax each subsequent tax year
serves no purpose. If such were the case, each new year
would provide a clean siate for any and all previons clzims
to be readjudicated. The challenges raised in the previous
case before this Cowt and thus satisfy the first element.”
{Emphasis added.]

Pacific Power, 804 P.24 ar 404,
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STATE OF NEVADA
STATE BOARD OF EQUALIZATION
BR":,WAL 1550 Callege Parkway, Suite 115 CHRIHS";E:;!:R e
Carson City, Nevada B89706-7921 Sscretary

Telephone (775) 884-2160
Fax {778) 684-2020

It the Matter of;
Proceedings Reqarding Equalization
Of Real Progerty throughout the Stats of Nevada
From 2003-2004 Tax Year through
2010-2011 Tax Year

Equalization Order
12-001

N Vg et et S

EQUALIZATION ORDER

Appearances

Mo one appeared on behalf of Louise Modaretli, a Clark County Taxpayer,

Wililam J. NEKean. Esq. of Lionel, Sawyer and Collins appeared on behalf of City Mall, LLC, a
-Clark Caunty Taxnayer {City Hall).

Jeff Payson and Rocky Stesla of the Clark County Assassor's Office and Paul Johnson, Clark
County Daputy District Attorney, appeared on behaif of the Clark County Assessor (Clark County
Asgsessor),

Willlam Bracks appeared on behalf of himsalf, a Oouglas County Taxpayer.

Douglas Sonnemann, Douglas County Assessor, appeared on bahalf of the Dotsglas County
Assessor (Douglas County Asgessar),

Paul Rupp and Dehnert Queesn appeared on hehaif of Paul Rupp, an Esmeralda County
Taxpayer

Rith Lee, Esmeraida County Assessor, appeared on behalf of the Esmeraida County Assessor
{Esmeralda County Assessor)

Suellen Fulstone, Esq., of the Reno office of Snell and Wilmer, appeared on behalf of the
Village l.eague to Save incline Assats, inc., et al. {Fulstone)

Joshua G. Wilson, Washae County Assessor, appeared on behalf of the Washoe County
Assessor (Wasrkoe County Assessor)

Tery Rubald appeared on behalf of the Qepanment of Taxabion (Deparimant).
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Summary

Hearings Hald September 18, 2012, November §, 2012, and December 3, 2012
Notics, Agendas, and Aifendance

This equalization action came heforg the State Board of Equalization {State Board) as a resull
of a Writ of Mandamus filed on August 21, 2012, Village League to Save Incline Assats, inc. v. State
Board of Equalization, et al. In case number Cv-03-06022, the Second Judicial District Court of the
State of Nevada, Department 7. commandad the State Board to take such actions as are required tg
notice and hold a public hearing or hearings, 1o hear and determine the grievances of property owner
taxpayers regarding the fatiure, or lack, of equalization of real propery valuations throughout the State
of Nevada for the 2003-2004 tax year and each subsequent tax year to and including the 2010-2011
tax year; and o raiss, lower or leave unchangad the taxable value of any property for the purpose of
equalization. Tha first public equalization hearing under the Writ of Mandamus was to be held not mora
than 60 days after the Writ was 1ssued. See Record, Writ of Mandamus; Tr, 9-18-12, p. 5,1, 12 through
p. 6,18

Accardingly, the State Board noticed the public that it would held an equalization hearing. The
notice was placed in 21 newspapers of ganeral circulaticn throughout the State of Nevada during the
week of September 2, 2012, through the Nevada Press Association which has six members that
publish daily and 28 members that publish non-daily newspapers. The rotice advised that the Stale
Board would hold a public hearing to hear and consldsr evidenca of property ownar taxpayers
regarding the equalization of real property valuations in Nevada for the period 2003-2004 tax year
through 2010-2011 on September 18, 2012 at 1 p.m. in the Legislative Building, Room 3137 in Carson
City, Nevada. The notice also advised that video confarencing would be available in Las Vegas, Elko,
‘Winnemucca, Ely, Pahrump, Callente, Eureka, Battle Mountain, and Loveiock, as wall as on the
internat, interasted parties could also participate by telephone. See Tr, 9-158-12, p. 10, & 2-18; Record,
Affidavit of Publication dated Seplembar 11, 2012. in additlon to the published notice, certified hearing
notices were sant to Suetlen Fulstone, the representative of tha Vilage League to Sava incline Assets,
In¢., et al; Rlchard Gammick, Washes County District Attormey: and Joshua G. Wilson, Washos Couniy

“Assessar.

For the November 5, 2012 haearing, carlified notices were sent to all county assessors, as well
as the taxpayers or their represantatives who presented grisvances at the Seplember 18, 2012 heanng,
In addition, the State Board posted a notice of heanng on the Department of Taxation's website and
sent a general notice to a list of afl interested parties maintalnad by the Dapartment. The notice
adwised that the purpose of the second heanng was to take infarmation and testimeny from county
assessors in responss o the grievances made by property owner taxpayers regarding the equalization
of properly vaiuations in Navada for the 2003-2004 tax yaar through 2010-2011. In particular, the State
Board requested the Clark, Douglas, Esmeralda, or Washoe County Assessors to respond on the
‘ollowing matters:

1) Classification pracedures for agneuitural property, with oarticular information on the
classification and valuatian of APN 1349-08-02-020 and surrounding properties 1319-09-
301-028, 1319-09-702-019, and 119-05-801-004, and in general, the valuation of properties
w the Town of Genga, Dougtas County,

Z2.) Valuation procedures used on APN 162.24-811.-82 including information regarding the
<omparabie sales used to establish the base ot value of the neighborhoad and whether any
adjusiments weve made {o the basa lot value for ttws proparty (Modarelli progenty in Clark
Caunty), .

3.) Valuation procedures used to value exempt properties and in partictlar APM 139-34-501-

Euua'galon Ordm 12.00%
Nolicy of Dacan
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903, owned by City Half LLC in Clark County,

4} Property tax system in Nevada (Esmerakda County): and

5 ) Use of unconstitutional valuation methodologies for properties in Ingline Village ang Crystal
Bay in Washoe County.

The November 57 agenda reciied that respanses were not limied to the itemized topics

For the December 3 heaning, the State Board placed notices in the Reno Gazetts Journal and
the Incline Bonanza newspapers, In addition, certified notices of the hearing were sant to Sueilen
Fulstane on bahalf of Vilage League and the Washoe County Assessor, and Washoe Courty district
attorneys for the Washoe County Baard of Equalization and Washoe County. A general nolice was
alse sent to the interested partias list of the State Board and piaced on the Depanment of Taxation
website. The naolice advised that the purpase of the Decembear 3 hearng was to take information and
testimony from the Washoe County Asseesor in responsa to the direction of the State Board mada at
the hearing heid on November 5, 2012 regarding equealization for the Incine Village and Crystal Bay
area.

At the September 18, 2012 hearing, 95 parsons attended the hearing in Carson Cily, and 7
persons attended fram other areas of the stata, Twenty-two persons attended the November 5, 2012
hearmng, and 17 persons attended the Dacember 3, 2012 heanng. See Record, Sign-in shesls.

Al the September 18, 2012 hearing, the State Board called upon taxpayers from each county ta
come forward to bring evidence of inequity. No taxpayers came forward from Carson City, Churchill,

Eike, Eureka, Humbaldt, Lander, Lincaln, Lyon, Mineral, Nye, Pershing, Storgy, or White Fine countles.

Grievances were received frem Clark, Douglas, Esmeralda, and Washoe caunties. At the November §
and December 3, 2012 hearings, responses from aseessors were heard, as weli as additional rernarks
fram petttioners.

Clark County Grievances and Responses
City Hail, |.LC Griavance

The first grievance heard on September 18, 2012 was from City Hall, LLC. City Hall, LLC
asserted that the property it purchased had been incorrectly valued for property tax purposes for many
years ptior to the purchase. Prior to purchase, the property had been exempt. City Hall, LLC asserted
that the vaiuation was based on tha 1973 permit valua and used as a place holder during the years it
was axempt rather than based on the methodoliogies requirad by statute and regulation, The taxpaysr
askeq the State Board to arder the Clamk County Assessor to set up an appropriate valua for its parcel
and any similarly situated parcels; and to allow the taxpayer an opportunity to appeal the value In
January, 2013, See Tr, 9-18-12, p. 11,1 16 through p. 14,1 12

Response to City Hall, LLC grigvance

Al the Novembaer 5, 2012 rearing, the Departmant recomiranded dismissal of the petition of the
garticular oroperty of City Hall LLC, because tne taxpayer requested the value for the 20122013 tax
yedr be daclared an ilegal and unconstifutional valuation mathodaiogy  he year n quastion waa
autsige the scope of this equalization action; the request appsarad ta be an attempt to file an ndividuat
appeal that would otherwise be cansidered late, and the State Board would be without jurisdiction to
near the appeal, Sea Tr, 11-5-12,p. 12, 1} 1-18.

Tha Clark County Assessor respanded that Gity Hall LLC did nat own the property until 2012
and the grievance was not coverad by the Writ issued by the Court. The Assessor also rasponded that
an individual appeai for the current tax year would have besn late and questioned whether the State

Equelzalton Ordar 12.001
Notice of Decison
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Beard had jursdiction if this was an individual appeal. Ses Tr, 11-5-12,p. 73,1 18 through p. 14, 1. 8

Fhe State Board ordered the Department to sghedule a pedcrmance audit investigation to
determine whether and how county assessors value property that is exempt. Sse Tr, 11-5-12 p. 12,1
21 through p. 13,1. 4, 2. 14,1 Qthrough p. 15,1 10

Louise Modarelll Grevance

Louse Modarelli by telephone call 1o staff asked the State Board to review the value establishad
for her residential property. Ms. Modarell: had previously appeared before the State Board in case
number 11-502, in which she appealed the values established for the ysars 2007-2012. See Tr, $-15-
12, p. 16, Il 12-17; Record, SBE pags 1, case no. 11-502

Response o Modaralii grigvance

At the November 5, 2012 heanng, the State Board noted that Ma. Modareil's appeal had
previcusly appeared on tha State Board's agenda n September 2011; the State Board at that time
feund it was without jurisdiction to hear the appeal because it wag lata filad to the State Board and
becauss it was for prior years, and ths 1axpayer did not provide a legal basis for the State Board to take
junisdiction. See Tr,, 711-5-12, p. 6, . 7-13. In addition, Ms Modaralll sought reliaf from payment of
penalty and interast for failure 1o pay the tax from the Nevada Tax Commission and received such
raliof. Soe Tr., 11.5-12, p. 6 1 14-25,

The State Board requested the Clark County Assessor to provide information regarding the
comparable salas used to establish the bass lot value of the neighborhood and whethar any
adjustments were made to the base lot value for the subject property. The Clark County Assessor
responded by describlng how the proparty was valued; (hat each lot it the subject property’s
neighbarhood had a land value of $20,000 per ot and there were no other adjustments to the subject
praperty. The improvement value of 359,654 was based on replacemant cost new less statutory
depreciat:on, The total value of $79,654 was raduced by the Clark County Board of Egualization to
$60,000. The Clark County Assessor did not find anything in the valuation that was inequiable and
racornmendad dismissal. See Tr, 17-5-12, p. 9,1 7 through g. 11,1 1. The Depariment aiso
racommended dismizsal because there was no indication provided by the Taxpayer of inequitable
treatment compared to neighboring properties. See Tr, 11-5-72, p.7, I 1-4.

The State Board accepted the Clark County Assessor and the Depariment's recommendations
to dismiss the matter frorn further considaration for equalization action, See ¥r, 11-5-12, p. 11 4. 2-14,

Douglas County Grievances and Reaponses
Wilfiam Brocks Griavance

On Septerber 13, 2012, William Sraoks gneved that parceis in the Town of Genoa, Oouglas
Caounty, suffered fram massiva dispartty of valuations, citing i particular @ subject oroperty, APN 1319.
£8-702-020 and properties surounding the subject.  The Department notad that one of the parceis in
gquestion was classified as agneultural property, which was why the parcel was significantly lower in
value than other parcels The Deparntment also noted that a special study had been done on this
specific gnevance with legislaters as part of the reviewing committes in 2004, The study was made
pact of the record of this equalization hearing. See Record, Williarn 8roaks evidarce, page 1 and
Recorg, 2004 Spacial Sludy; Tr, 9-18-12 p. 17, 1. 8 through p. 21, (.14,

Equakgalion Oroet 12-G01
“olicg of Oacision
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Response to Brooks Griavance

Al the November 5, 2012 hearing, the Douglas County Assassor responded that the four
parcels referanced by Mr, Brooks are Iocated in Genoa, Nevada and all are zened neighborhood
commaercial. The zaning affects only one of the four parcels with regard to valus. Farcel 1319-09-801-
028 15 vacant, with ne established use. The valua 13 therefore baged on its neighberhood commercial
zonming, Parcals 1315-09-709-019 and 1319-08-801-004 are both used as resicential properties and
are valued accordingly, 2ven with the aliowed zoning, nating that there is not a lot of valuation
differerce batween commercial and residential valuation in the Genoa Town. Finally, parcel 1319-09-
702-0200 ia used for grazing 28 part of a large famiiy ranch, The parcel is not contiguous with the rast
of the ranth, which consists of approximately 750 acres in agricultural use, primanly cattle and hay
production. The parcel is valued as required by NRS Chapter 3681A regarding agricuitural properties.
Saea Tr, 11-5-12, p. 16,1 20 through p. 17,1 13,

The Assessor further responded thal the differances in valuation ace pamanly the result of
diffarences in use, as well as adjustments for shape and size. In particular, agricultural use property 1s
based on an \ncome approach and the values per acre ars established by the Nevada Tax Commission
11 its Agricultural Builefin. Differanceg in laxes are also due to the application of the abatement, which
1S 3 percent for residential property and up tc 8 percent for ali other property. See Tr., 11-512, p. 17. 1.
t4 fhroughp. 181 7.

The Department further described how the values are established for the Agricuttural Buiietin,
See Tr, 11-5-12.p. 18,1 22 through p. 20,1, 11.

Mr. Brooks replied that the nen-contiguous parcel vaiued as agricultural land is rot owned by
the same ranch entity and that as a stand-alone parcel, could not sustain an agricultural use and should
not be classified as eligible for agnculiural vaiuation. As a rasult, adjeining parcels similarly situated are
not being treated uniformiy, See Tr, 71-5-12 p. 22,1 20 through p. 23,1. 8 p. 26,1 11.

The Department recammeanded that the matier be refarred to the Department 10 he included in a
future performance audit regarding the proper classfication of agricultural lands. The State Soard
directed the Depariment to conduct a parformance audit of assessors with regard 1o the procadures
used to properly qualify and clagsify lands used for agricultural purposes. Ses Tr, 11-8-12. p. 27, 1. 16
throughp. 29,1 8.

Esmeralda County Grievances and Responses
Queen/Rupp Gnevance

Dehnert Queen grievad that the actual tax due has nothing to do with the assessment value.
Mr. Queen propesed an alterrative property tax system based on acquisition cost to each taxpayer.
See Ir, 9-18-12, p. 24, 1. 24 through p 28,1 2.

Response to Quesn/Rupp Gnavance

Al the Novembaer §, 2012 hearing, the Esmeralda County assessor noted that Mr. Queen gwns
na property in Esmeralda County and filed no agent authorization to reprasent Mr. Rugp,  She had no
response to Mr Queen's proposal {0 go to a fair market value system, See Tr, 771-5-12, 0.29, #. 158-25.
Mr. Queen replied that he and Mr Rupp had found discrapancies in the Usting of Mr Rupp's proserty,
the actual taxes fluctuate signficantly from year to year; and the actual tax has littla relationship ta
assessed value. He briefly described again an altemative property tax system. See ¥r, 11-5-12, p 31,
I 3throughp. 34, 1. 2. Mr. Rugp grieved about the counly beard of equaiization process and how his
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propenrty valuation was derived, See Tr, #1-5-72 p 35,1 13 throughp. 38, p. 15.

The Stata 8oard requested the Esmeraida County Assessor to inspact the property ta ensure
ihe improvements ate carrectly hsted. The State Board took no further action on the grievance
tecause it wouid require changes in the faw. Ses Tr, 11-5-12 p. 36, il 2-25. The Depariment offered
to pravida training to the county board of equabization, See Tr. 17-5-12, p. 38, 1. 1-9.

Washoe County Grievances and Responses
Village League Grisvence

Suellen Fuistone on behalf of Vilage League to Save Incline Assets, Inc., representing
approximately 1350 taxpayers, grievad that all residential proparty valuaticns in Incline Village and
Crystal Bay be sat at constiutianal levels for the 2003-2004 tax year and subdequent yaars thraugh
2008-2007, based on the results of a Supreme Court case where the Court determined the 2002 re-
appraisal of certain prapenties at Incline Village used methods of valuation that were null, voud, and
unconstititional, See Tr, 9-18-12, p. 31,1 1 through p. 40,1 24,

Response to Village League Grievance

Tha State Soard asked the Washoe County Assessor ta respond to the Village Laague
assertion that unconstilutional valuation methadologies were used for properties in incline Village and
Crystal Bay in Washos County, The Assessor responded that teardown properties were included in the
saies comparison approach for many, but not all, properties. In addition, when determining the land
value for some proparhies, one or more adjustments were made far time, view, and or beach type.
Sirmilarly, there were many parceis whose [and value was determined without the use of teardowns in.
the sales analysis and without adjustmeants far tma, wiew, or beach type. See Tr., 11-5-1 2 p. 39, 1.6-
15.

The Assessor further respondad that for the 2008-2007 and 2007-2008 tax years, the State
Roard previously hek hearings to address matters of equalization. The Assessor also responded that
tha Court's Wril doss not require revisiting land valuation at Incline Village and Crystal Bay nearly a
Jdecada after the valuas were established, but rather 1o correct the failure to conduct a public hearing as
it reiates to the aqualization procesa pursuant to NRS 361.388. See Tr, 11.5-12, p. 40, L § through p.
43,1 21

Fulstone repked that she objected 1¢ the charactarization of this matter as having 10 do with the
methodalagies: the mattar is apout equalization and nat about methodologies,  She aisa objected to the
denial of a proper rebuttal; and fallure of the depariment to provide a propet recard to the State Board,
which she assarted would show a fallura of equalizatian at Incline Village for the 2003-2004; 2004-
2005; and 2005-2006 tax years. Sge Tr, 11-8-12 p, 44, 1. 8 through p. 45,1 15,

Tha Depariment commented that NAC 161.652 definas *equalized property,” which means to
‘@nsure that the pragerty i this state 1s assessed undormly in accordance with the methads of
appraigal and at tha level of assessment required by law.” The Departmant further commented that
there 1s insufficient information wn the recard to determine whether the methods of appraisal used on all
;e properties at incine Village were or were not uniform  In adcition, the Department recommended
the Stale Board examine the effects of ramoving the unconstitutional methodoiogies to determine the
rasulting value and whethsr the resulting value complies with the leve) of assessment required by iaw.
3ae Tr, 11-5-12,p 85,1 10through p 58 | 3.

For tha December 3, 2012 hearing, the Department brought approximately 24 banker boxes
containing the record of cases heard by the State Scard far pragerties at Incline Village and Crystal Bay
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for prior years The Dapartment responded i the complaint of Fulstone that the Al record was not
wefore the State Board by stating that the record in the boxes had not been reduced lo digital records
due to a lack of reseurces in preparing for \his haaring, but nevertheless he full record was available to
the State Soard and to the parties. The Depariment also stated tnat the Saksf and 3arta case histories
would be included in the record upon recaipt from the Attorney General's office. See Tr, 12.3-12,p 4,
i1 12.25.

Al the December 3, 2012 haanng, the Washoe County Assessor provided lists of progertias for
the 2003-2004, 2004-2005, and 2005-2008 fiscal years, showng those properties which were subject
to one of the four methodologles deemed unconstitutional by the Nevada Supreme Court. See Tr, 12-
3-12,p. 6,1 1 through g, 7, 112,

The Department recommanded that the State Board measure the lavel of assessment through -

an additional sales ralio study after tha valuations at inciine Villags and Crysial Bay are revised, in
arder to ansura tha Incline Village praperties have the same relationship to taxable value as all ather
praperties in Washoe County. Ss8 7r, 12-3-12, p. 24,/ &through p. 27, 115,

Fuistone rabusted the notlon that a sales ratip study shouid be performed. Fulstone stated that
for purposes of equalization, tha Supreme Court's decision in Bakst to roli back values established for
the 2002-2003 fiscal year should be detarmnative for the current equalization action. Further, the State
Board should exclude any value that by virus of resetting values to 2002-2003 would result In an
increase. Fulstone assertad the values of those propertiss are already not in excess of the
constitutional assassment. See Tr, 12-3-12, p, 32, | 10 through p. 33, 1. 17 Fulstone also argued the
regulatians adopted by the State Board in 2010 regarding equalization do not apply, and the oil-back
procedures adopted by the Supreme Court do apply for purposes of equalization. See Tr, 12-3-12 p.
35 /. 8throughp. 37,1 24 p. 41,1 18throughp. 42,1 4

The State Board discussed the meaning of equalization at langth and whather regulations
goverming equalization adopted in 2010 could be used as a guideline for purposes of equaiizing values
in 2003-04, 2004-08, and 2005-08, See Tr, 12-3-12, p. 42, 1. 12 through p. 47, 1. 22. The Washae
Caounty District Attornay concurred with the Department that a sales ratio study should be perfonmed to-
ensure property values sre fully egqualized and reminded the State Board that the current reguiations
provide far several alternatives, including doing nothing, referring the matter ta the Tax Commission,
arder a reappraisal or adjust vaiues up or down, based on an efféctive ratig study. Sae Tr, 12-3-12 p.
50, 1. 21 through p. 53, 1. 12. The Depuly Attomey General advised the State Board the writ of mandate
does not limit tha State Board to the roll-back procedures used by tha Nevada Suprame Court 1o effect
equaiization. See Tr, 12-3-12, p.71, /. 2-21.

Tha State Board, having considered alt svidence, documents and tastimony pertaining to the

equakizalion of properties in accordance with NRS 361.227 and 361 395, hereby makes the foilowing
Findings of Fact, Conclusions of Law and Dacision,

FINDINGS OF FACT

1 The State Board is an administrative body ¢reated pursuant to NRS 361 375,

ry The State Board is mandated to equaiize property valyatians in the state pursuarit to NRS
361 395

3 The State Board found there was insufficient evidance (o show a broad-based equallzation
action was necessary to equalize the taxable vaius of residential property in Clark County that
wa$ the subject of a gnavance brought forward by L.ouise Modarelll, Tha State Board dismissed
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4)

5)

8)

7

8

9

10)

Y

2)
3

ihe gnevance from further action. -See Tr, 11-8-12, p. 11, I 2-14.

The State Board found thare was insufficient evidence to show 3 broad-based equalization
action was necessaty to equalize the valuation of exempt property in Clark County that was the
subject of a grievanca brought forward by City Hall, LLC. The State Board dismissed the
gnevance from further action. The State Board, hawever, directed the Depariment to caonduct a
performance audit of the work practces of county assessors with regard lo how valus IS
established for exempl propenties. Sea Tr, 11-5-12, p. 12, 1. 21 throughp. 13, 1. 4 p. 14,1 9
through g 15,1 10.

The State Board dig not make a finding with regard to a broad-based equafization action on
agncultural proparty in Douglas County, however, the State Board directed the Department to
conduct a performance audit of the work pradices of county assessors in the proper
classification of agricultural iands. See Tr, 11-5-12, p. 27, | 16 through p. 29, /. 3.

The State Board founc the grievance brought forward by Dehnert Queen and Faul Rupp.
Esmeralda County, with regard 1o the property tax system requined statutory changes. The
Stats Board dismissed the gAsvance from fusher achon. See Tr, 11-5-12, p. 34, /. 25 through
p 3514

Tha State Board found there was sufficient evidence to support a finding that serme properties
located m Incline Village and Crystal Bay, Washos Caunty, were valued in 2003-2004, 2004-
2008, and 2006-2008 using methodologias that were subsaguently found o be unconstitutional
by the Nevada Supreme Court. See Tr, 11-5-12, p. 92, /. 19 through p. 94,1 24;:p.98 1. 1-9; p.
100, . 3-23; Slate Board of Equalization v. Bakst, 122 Nev. 1403, 148 P.3d 717 {2008).

The State Board found there was no evidence to show methods found to be unconstitutional by
the Nevada Suprems Courl in the Bakst decision were used outside of the Inciine Village and
Crystal Bay area. Sae ir, 11-5-12, p. 94, L 15through p. 95,1. 7; p. 108, ¢ 7 through p. 108, I
2 Tr. 12-3-12, o, 81, 1. 3-21.

The State Board found that equalization of the Incline Village and Crystal Bay area which might
rasult in an increase In value 1o individual properties requires sepacate notification by the State
Board of Equalization pursuant to NRS 351.395(2). See Tr, 11-5-12, p. 103, K. 12-21; Tr., 12-3-
12,074, ) 12throughp 75,1 9.

Any finding of fact abova consirued to canstitute a conclusion of law is adooted as such to
the same axtent as f originally so denominated.

CONCLUSIONS CF LAW

The Slate Board has the authonity 1o determine the taxable values in the State and 10 equaize
praperly pursuant {o the requirements of NRS 361 395,

County assessors are subject (o the junsdiction of the State Board.

The YWt of Mandamus issued in Case No Cv-03-06922 requwes the State Board to t2ke such
actions as are required {o notce and hold public hearinga, detenmine the gnevances of property
cwner taxpayers ragarding the failure or lack of equahzation for 2003-2004 and subsequent

yaars to and neluding the 2010-2011 tax year, and to raise, lowar, or leave unchangad the
taxable value of any property for the purpose of egualization. See Wnt of Mandamus issued
August 21, 2012, The State Board found the Writ did not limit the type of egualization action 16
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4)

5)

)]

7

8)

oe takan. See Tr, 12-3-12, p. 71, I 11 through p. 73, | 25.

Except for NRS 361 333 which is equahzation by the Nevada Tax Commission, thers were no
stalutes or reguiations defining equalization by the State Board prior to 2010. As a result, the
State Board for the current matter relied on 1he definition of equalization provided in NAC
381 652 and current equalization regulations for guidence in how to equalize the property
values in incling Village and Crystal Bay, Washoe County, Nevada. Tha State Board found ths
incine Viliage and Crystal Bay properties to ‘which unconstitutional methodologies were applied
to estabiish taxable value in 2003-2004, 2004-2005, and 2005-2008 should be reappraised
using the consiitutional methedologies available in those years; and further, that the taxable
values resulting from said reappraisal should be tested to snsure the level of assessment
required by law bas teen attained, by using a sales ratio study conducted by the Oepariment,
Sea Tr, 12-3-12, 5. 76, 1. 2 through p. 79, 1. 21.

The standard for the conduct of a sales ratio study 13 the IAAQ Standard on Ratic Sludies
{2007). Sea NAC 381.658 and NAC 361 662.

The Mevada Suprame Court defined uhconsiitutional methodologies used on properties iocated
at Incline Village and Crystal Bay as: classification of properiies based on a rating system of
view, claseification of properies based on a rating system of quality of beaghfront; time
adjustments and use of teardown salss as comparable sales, Seg Stale Boarg of Equalization
v. Bakst, 122 Nev. 1403, 148 P 3d 717 (2008).

NAC 161 683 providea that the State Bosrd require the Department to conduct a systematic
rvestigation and avaluatien of the procedures and operations of the county assessor before
making any determination concerning whether the property in a county has been assessed
unifarmly in accordance with the methods of appraisal required by law.

Any conclusion of taw above construed to constitute a finding of fact is adogpted as such to the
same extertt as if originally so denomnated.

QRDER

Based on the Findings of Fact and Canclusions of Law above, the State Board determined that

no statewids equalization was required. See Tr,, 12-3-12, p. 80, 1. 1 through p. 81, | 10. Howaver,
based on the Findings of Fact and Canclusions of Law above, the State Board detarmined certain
regional of property type equalization action was required. The Slate Board hereby orders the following
actions,

f)

2)

The Washoe County Assessor is directed to reappraise ail resrdential properties iocated in
Incline Village and Crystal Bay to which an unconstitutional methodeology was appliad to derve
taxable value during the tax years 2003-2004, 2004-2005. and 2005-2005, The reappraisal
must be conducted using methadolagies consistent with Nevada Revised Statutes and
regulations approved by the Nevada Tax Commisson in existence during each of the fiscal
Jears being reagpraised. The reapprasal must resuit i a taxable value for :and for each
affected propenty for the tax years 2003-2004; 2004-2005; and 2005-2008.

The Washoe County Assessor must complete the reappraisal and report the resulls to the State
Board no [ater than ane year from the date of this Notice of Degision. The report shall Include 2
hist for each year, of each property by APN, the name of the taxpayer owning the property during
tha relevant years, the onginal taxable value and assessed valug and the reaopraised taxagle
value and assessed value. The report shail also include a namative and discussion of the

Equahzabon Crder 1200
MNehice of Cetision

APX01332



3)

4}

3)

&)

7)

processes and methodologias Used to reappraise the affecled properties. The Washoe County
Assessor may request an extension if necessary. See Tr., p. 78, 1. 14 through p. 79,1 1. The
\Washoe Catnty Assessor may not change any tax roll hased on tha resuits of the reappraisal
until directed fo do so by the State Board after additional hearing(s) to consider the resuits of the
reappraisal and the salas ratio study conducted by the Dapariment,

The Department is directed to conduct a sales ratio study consistant with NAC 381 558 and
NAC 381.652 to determine whether the reappraised taxable values of each affected residential
praperty in Inciine Vilage and Crystal Bay meets the l¢vel of assassment required by law; and
to report the results of the study to the State Board priof to any change bewng applied 1o the
2003-2004. 2004-2005, or 2005-20086 tax rolls. The Washoe County Assessor is directed to
cooparate with the Depanimen in providing all sales from the incline Village and Crystal Bay
area accuring between July 1, 1999 to June 30, 2004, along with such information necessary
and in a format 10 be enified by the Department, for the Dapartment 1o perform the ratio study.

The Wazhoe Counly Assessor shali separately identify any parcal for which the reappraised
taxable vaiue 1 greater than the onginal taxable valus, along with the names and addresses of
the taxpayer owning such parcels to enable the Stats Board to natify sald taxpayers of any
proposed merease in value.

The Washos County Assessor shall send a prograss report to the State Board on the status of
the raappraisal activities six menths from the date of this Equalization Order including the
estimated date of completion, uniess the reappraisal is aiready completed.

The Depariment is directad to conduct a parformance audrt of the work pracices of ait county
assessors with regard o the valuation of exampt properties, and to report the results of the audit
1o the State Baard no later than the 2014-15 session of the State Beard. All county assessors
are directed to cooperate with the Department in supplying such information the Departmant
finds necessary 10 review in order to conduct tha audit; and to suppty the infarmation in the
format required by the Department. Sse Finding of Fact #5. :

The Department is directed 10 conduct a parformance audtt of the work practices of all county
aseesgors with regard to the proper qualfication and classification of lands having an
agricultural use, and to include in the audit the spacific properties brought forward in the Brooks
grievance. Tha Department is diected to repor the results of the audi to the State Board no
Iater than the 2014-15 session of the Stals Board. All county assessors am direcled o
tooperate with the Oepartment in supplyng such information the Department finds necessary 10
review In order to congduct the audit; and to supply the information in the format required by the
Department. See Finding of Fact 48,

BY THE STATE BOARD OF EQUALIZATION THIS (6’ DAY CF FEBRUARY, 2013,

Chnstopner G. Nielsen, Secretary

CGFfter
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I hereby cerify on the 8’

day of February, 2013 | served the foregoing Findings of Fact,

Conclusions of Law, and Decision by placing a true and correct copy thereof in tha United States Mail,
postage prepad, and properly addressed to the following:
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PETITIONER
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P.O. Box 64
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CERTIFIED MAIL: 7010 3090 0002 0369 9148
PETITIONER

CITY HALL, LLC (Taxpayer)

Represented Dy:

William J. McKean, Esg

Lione! Sawyer and Colling
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50 West Liberty Street
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Reno, NV 86501

CERTIFIED MAIL: 7010 3050 0002 0369 9162
PETITIONER

Paul Rupp

P.O. Box 125

Silver Peak, NV 89047

CERTIFIED MAIL: 7010 3090 0002 0369 9188
PETITIONER

VILLAGE LEAGUE TO SAVE INCLINE
ASSETS, INC., ET AL

Represented by:

Susgllen Fulstone

Snell and Witmer

3100 Neil Road, #5355

Reno, NV 83511

CERTIFIED MAIL: 7010 308C 0002 0369 5209
RESPONDENT

Dave Dawley

Carson City Assessor

201 N. Carson Street, #8
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Morma Green

Churchilt County Assessor
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RESPCONDENT

MS. MICHELE SHAFE

CLARK COUNTY ASSESSOR

500 SQUTH GRAND CENTRAL PARKWAY
2ND FLOOR

LAS VEGAS NV 89106

CERTIFIED MAIL: 7010 3080 0002 0389 9155
RESPONDENT

Douglas Sonnemann

Douglas County Assessor

P.O. Box 218

Minden, NV 89423

CERTIFIED MAIL: 7010 3090 0002 0359 9179
RESPONDENT

Katrinka Russell

Elko County Assessor

571 daho

Elko, NV 85801

CERTIFIED MAJL: 7010 3030 0002 0269 2193
RESPONDENT

Ms. Ruth Lea

Esmeralda County Assessor

PO Box471

Galdfield, NV 89C13
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‘ike Mears

Eureka County Assassor
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Jeit Johnson
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RESPONDENT

Lura Duvall
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RESPONDENT
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P.O. Box 420
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Pershing County Assessor
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RESPONDENT

Jana Seddon

Storay County Agsessof
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RESPONDENT

Robert Bishop

Whita Pina County Assessor
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CATHERINE CORTEZ MASTO Transaction # 3704342

Attorney General

DAWN BUONCRISTIANI

Deputy Attorney General

Nevada Bar No. 7771

100 North Carson Street

Carson City, Nevada 89701-4717
Telephone: (775} 684-1129

Facsimile: (775) 664-1156

Email: dbuoncristiani@ag.nv.gov

Attorneys for the State Board of Equalization

IN THE SECOND JUDICIAL DISTRICT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

VILLAGE LEAGUE TO SAVE INCLINE ASSETS, Case No. CV13-00522
INC., a Nevada nan-profit corporation, as :
authorized representative of ihe owners of more Dept. No. 3

than 1300 residential properties at Incline

Viltage/Crystal Bay; MARYANNE INGEMANSON, trustee
of Trustee of the Lamy D. and Maryanne B,
Trust; KATHY NELSON, Trustee of The Kathy Nelson

Trust; ANDREW WHYMAN; on behalf of themselves and MOTION TO TAKE JUDICIAL NOTICE

others similarly situated,

Petitioners,
Vs,

THE STATE OF NEVADA, on relation of the
STATE BOARD OF EQUALIZATION; WASHOE
COUNTY; TAMMI DAVIS, Washoe County
Treasurer; JOSH WILSCN, Washoe County
Assessor; LOUISE H. MODARELLI; WILLIAM
BROOKS; CITY HALL, LLC; PAUL RUPP; DAVE
DAWLEY, Carson City Assessor; NORMA
GREEN, Churchill County Assessor; MICHELE
SHAFE, Clark County Assessor; DOUGLAS
SONNEMANN, Douglas County Assessor,
KATRINKA RUSSELL, Elko County Assessor;
RUTH LEE, Esmeralda County Assessor; MIKE
MEARS, Eureka County Assessor, JEFF
JOHNSON, Humboldt County Assessor; LURA
DUVALL, Lander County Assessor; MELANIE
McBRIDE, Lincoin County Assessor; LINDA
WHALIN, Lyon County Assessor, DOROTHY
FOWLER, Mineral County Assessor, SHIRLEY
MATSON, Nye County Assessor; CELESTE
HAMILTON, Pershing County Assessor; JANA
SNEDDON, Storey County Assessor; ROBERT
BISHOP, White Pine County Assessor,

Respondents.
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MOTION TO TAKE JUDICIAL NOTICE

Respondent, State of Nevada, ex rel. State Board of Equalization, by and through its
counssl Catherine Cortez Masto, Attorney General, by Dawn Buoncristiani, Deputy Attorney
General, submits its Motion to Take Judicial Notice (Motion) of Nevada Supreme Court
Order Affirming in Part and Reversing in Part and Remanding entered in the Docket for
Nevada Supreme Court Case No. 56030 on February 24, 2012. A true and correct copy of
the Order Affirming in Part and Reversing in Part and Remanding is attached hereto as
Exhibit 1.

This Motion is made pursuant to WDCR 12, NRS 47.130, NRS 47.140, NRS 47.150,
and based upon the pleadings and papers on file herein, and the- following Points and
Authorities.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned hereby affirms that this document doss not contain the social

security number of any person.

DATED this (3% day of May, 2013.

CATHERINE CORTEZ MASTO
Attorney General

By: ﬁﬂm/f /{/MM@@&L
DAWN BUONCRISTIANI
Deputy Attorney General
Nevada Bar No. 7771
100 N. Carson Street
Carson City, Nevada 89701-4717
(775) 684-1219
Attorneys for Respondent State Board of
Equalization
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POINTS AND AUTHORITIES

The State Board moves this Court to take judicial notice of Nevada Supreme Court
Order Affirming in Part and Reversing in Part and Remanding, Case No. 56030 dated
February 24, 2012. See Exhibit 1 - Nevada Supreme Court Order Affirming in Part and
Reversing in Part and Remanding, Case No. 56030 dated February 24, 2012 (Order).
Pursuant to NRS 47.130(2), a court may appropriately take judicial notice of facts generally
known within the jurisdiction or readily verifiable from sources of indisputable accuracy. The
Order is readily verifiable from sources of indisputable accuracy, the Nevada Supreme
Court. See Exhibit 1. |

As a result of the Order, a Writ of Mandamus was issued ordering the State Board to

hold statewide equalization hearings from which Petitioners filed their Petition for Judicial

| Review (Petition). See Petition, Exhibit 1 - State Board's Equalization Order; Exhibit 2- Writ
of Mandamus.
{ NRS 361.140 provides for a Court to take judicial notice of matters of law. Usually,
judicial notice would be taken of a published opinion. Andolino v. State, 99 Nev. 346, 351,
‘l 662 P.2d 631, 633 (1983). However, “the law of Nevada as found in reported court opinions
is similarly subject to judicial notice. The law of the case is necessarily included within the
ambit of this law.” Id. The Order provides the law of the case in this matter.
i
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11
i
11
1
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111
111
i
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CONCLUSION

In conclusion, the State Board respectfully requests this Court take judicial notice of
Nevada Supreme Court Order Affirming in Part and Reversing in Part and Remanding,
Case No. 56030 dated February 24, 2012,

AFFIRMATION PURSUANT TO NRS 2398.030

The uhdersigned hereby affirms that this document does not contain the social
security number of any person.

DATED this g,@‘féay of May, 2013,

CATHERINE CORTEZ MASTO
Attorney General

By: ﬂ/z/m W
DAWN BUONCRISTIANI, Deputy Attorney General
Nevada Bar No. 7771
Attorneys for Respondent State Board of
Equalization
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I hereby certify that | am an employee of the State of Nevada, Office of the Attorney
General, and that on May 3, 2013, | electronically filed the foregoing MOTION TO TAKE
JUDICIAL NOTICE with the Clerk of the Court using the electronic filing system (CM/ECF),

CERTIFICATE OF SERVICE

which served the following parties electronically:

SUELLEN FULSTONE for Petitioners
DAVID CREEKMAN for Washoe County

The parties below will be served by depositing a true and correct copy of the
MOTION TO TAKE JUDICIAL NOTICE in a sealed, postage prepaid envelope for delivery
{ by the United States Post Office fully addressed as foilows.

Attorney/Address Phone/Fax/E-Mail Party Represented
‘Norman J. Azevedo Phone: 775-883-7000 Petitioners T
405 North Nevada Street Fax: 775-883-7001
Carson City, NV 89703
Dave Dawiley, Assessor Phone: 775-887-2130 Dave Dawley,
City Hall Fax: 775-887-2139 Carson City
201 N. Carson Street, Suite 6 Assessor
Carson City, NV 89701 .
Michele Shafe, Assessor Phone: 702-455-3882 Michele Shafe, Clark
Clark County - Main Office | Fax: County Assessor
500 South Grand Central E-Mail:
Parkway, Second Floor
Las Vagas, Nevada 89155

ouglas Sonnemann, Assess{ Phone: 775-782-8830 Douglas
Dougias County Fax:  775-782-9884 Sonnemann,
1616 8th St. Douglas County
Minden, NV 89423 Assessor
Mike Mears, Assessor Phone: 775-237-5270 Mike Mears, Eureka
Eureka County Michael A. Mej Fax: 775-237-6124 County Assessor
P.O. Box 88 E-Mail: ecmears@eurekanv.org
20 S Main St
Eureka, NV 89316
Jeff Johnson, Assessor Phone: 775-623-6310 Jeff Johnson,
Humboldt County Fax: Humboldt County
50 West Fifth Street E-Mail: assessor@hcnv.us Assessor
Winnemucca, NV 89445
Lura Duvall, Assessor Phone 775-635-2610 Lura Duvall, Lander
Lander County Fax 775-635-5520 County Assessor
315 $. Humboldt Street E-Mail:
Battle Mountain, NV 88820 | assessor@landercountynv.org

1
i1

APX01340



Nevada Office of the Attorney General
100 North Carson Street
Carson City, NV 89701-4717

© 0w N G O B RN -

0 - [o)] o E~Y (€3] [ - L] > o -4 fo)) o ) 2 A ] -t o

Attorney/Address

Phonel/Fax/E-Mail

Party Represent

ed

Melanie McBride, Assessor
Lincoln County

181 North Main Street
Suite 203

P.C. Box 420

Pioche, NV 89043

Phone: 775-962-5880
Fax: 775-962-5892
E-Mai:

Melanie McBride,
Lincoin County
Assessor

Linda Whalin, Assessor
Lyon County

27 S. Main Strest
Yerington, NV 89447

Phone: 775-463-6520
Fax:  775-463-6599

Linda Whalin, Lyon

County Assessor

Dorothy Fowler, Assessor
Mineral County

105 South "A" Street, Suite 3
PO Box 400

Hawthorne, NV 89415-0400

Phone: 775-945-3684

Fax.  775-945-0717

E-Mail:
difassessor@mineralcountynv.org

Dorothy Fowler,
Mineral County
Assessor

Shirley Matson, Assessor
Nye County

101 Radar Rd.

P.C. Box 271

Tonopah, NV 89049

Phone: 775-482-8174
Fax. 775-482-8178
E-Mail:

Shirley Matson, Nye

County Assessor

Jana Snaddon, Assessor
Storey County
Courthouse 26 8. B Street
Post Office Box 494
Virginia City, NV 89440

Phone: 775-847-0961
Fax: 775-847-0904

Jana Sneddon,
Storey County
Assessor

Dated: May 3, 2013.

Ik - itéclun

;

An Employge of the State of Nevada

Office of tie Attorney General
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INDEX OF EXHIBIT TO MOTION TO TAKE JUDICIAL NOTICE

Exhibit No. Description of Exhibit Pages
1 Order Affirming in Part, Reversing in Part and Remanding 6
2 Writ of Mandamus 2
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Joey Orduna Hastings
Clerk of the Court

EXI‘" B'T 1 Transaction # 3704342
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INTHE SUPREME COURT OF THE STATE OF NEVADA

VILLAGE LEAGUE TO SAVE INCLINE
ASSETS, INC., A NEVADA NON-
PROFIT CORPORATION, ON BEHALF
OF THEIR MEMBERS AND OTHERS
SIMILARLY SITUATED; MARYANNE
INGEMANSON, TRUSTEE OF THE
LARRY D. AND MARYANNE B.
INGEMANSON TRUST; DEANR.
INGEMANSON, INDIVIDUALLY AND
AS TRUSTEE OF THE DEAN R.
INGEMANSON TRUST; J. ROBERT
ANDERSON; AND LES BARTA, ON
BEHALF OF THEMSELVES AND
OTHERS SIMILARLY SITUATED,
Appellants,

va.
THE STATE OF NEVADA ON
RELATION OF THE STATE BOARD OF
EQUALIZATION; WASHOE COUNTY;
AND BILL BERRUM, WASHOE
COUNTY TREASURER,
Respondents.

No, 56030

FILED

FEB 2 4 2012

TRACIE K, LINDEMAN

F SYPREME COURT
| “%&P"'ﬁgcwm

ORDER AFFIRMING IN PART, REVERSING IN PART AND

REMANDING

This is an appeal from a district court order dismissing a

petition for a writ of mandamus in a property tax action. Second Judicial

District Court, Washoe County; Patrick Flanagan, Judge.

In 2003, appellant Village League to Save Incline Assets, Inc.
filed a complaint in district court concerning property tax assessments
against the Nevada Department of Taxation, the Nevada Tax Cbmmission,
the State Board of Equalization, the Washoe County Assessor, and the
Washoe County Treasurer. Village League alleged, in relevant part, that

the Washoe County Assessor used unconstitutional methodologies to

12 - OL0IH
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assess property values in Incline Village and Crystal Bay for the 2003-
2004 tax year, and that the State Board of Equalization had failed to carry
out its constitutional obligation to equalize property valuations statewide.
Because Village League failed to exhaust its administrative remedies
before bringing suit, the district court dismissed the complaint and Village
League appealed the dismissal.

In 2009, this court affirmed in part and reversed in part the
district court’s order. See Village League v, State, Dep't of Taxation,
Docket No. 43441 (Order Affirming in Part, Reversing in Part and
Remanding, March 19, 2009). While agreeing that Village League failed
to exhaust available administrative remedies on the majority of its claims,

this court concluded that “[ijt is not clear, however, that Village League

" had available any means to administratively challenge the State Board pf
Equalization's alleged failures to carry out its equalization duties.” Id.
Consequently, the case was remanded to the district court for the limited
purpose of determining the viability of Village League's equalization
claim. Id.

On remand, Village League amended its complaint to seek a
writ of mandamus, alleging that the State Board of Equalization (the
State Board) failed to equalize valuations throughout the state, as well as
between Washoe and Douglas counties, for the 2003-2004 tax year, and
that writ relief was warranted to compel it to do so. Respondents the
State Board, Washoe County, and the Washoe County Treasurer filed a
motion to dismiss, arguing, in relevant part, that a writ of mandamus was
unavailable to control the State Board's discretion in effecting equalization
for that tax year and that Village League had an adequate remedy at law.
The district court agreed and denied the petition for a writ of mandamus.

Village League appealed the dismissal of its petition.

SURREME COURT
oF
NevaDa 2

() 15474 =
t
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We affirm in part, reverse in part, and remand this case to the
district court. As the parties are familiar with the facts, we do not recount

them further except as necessary to our disposition.

The State Board has an obligation to act and the proper forum for a
taxpayer to request statewide equalization is before the State Board

Generally, the district court’s denial of a writ petition is

reviewed for an abuse of discretion; however, when the petition contains
questions of law, we review the district court’s decision de novo. Reng
Newspapers v. Gibbons, 127 Nev. ___,_ ,_ P.3d.__, __ (Adv. Op. No.
79, December 15, 2011).

The Nevada Constitution guarantees “a uniform and equal
rate of assessment and taxation” with respect to real property. Nev.
Const. art. 10, § 1; see State, Bd. of Equalization v. Bakst, 122 Nev. 1403,
1413, 148 P.3d 717, 724 (2006). Also, it is well settled that the State
Board had a duty in 2003.2004, as it does now, to equalize property
valuations in the state. NRS 361.395(1) (“[Tlhe State Board of
Equalization shall ... [e]qualize property valuations in the State.”); see
Marvin v. Fitch, 126 Nev. __, __, 232 P.3d 425, 430 (2010) (“NRS
Chapter 361 . . . obligates the State Board to equalize property valuations
throughout the state .... The State Board’s predominant concern . . .
should be the guarantee of a uniform and equal rate of taxation.”); State.
Bd. of Equalization v. Barta, 124 Nev. 612, 627-28, 188 P.3d 1092, 1102
(2008) (recognizing that the State Board has a duty to equalize property

valuations statewide).

In this case, the district court correctly stated that the State
Board has an obligation to determine the proper equalization of property
valuations throughout the state of Nevada, as well as between Washoe

County and Douglas County. The district court, further, correctly

APX01346



concluded that the proper forum for a taxpayer to request or discuss the

need for the adjustment of property valuations is before the State Board.

The district court erred in concluding that Village League had an
adequate remedy at law ‘

Village League argues that the district court erred in

determining that it had an adequate remedy at law, and in dismissing its

petition for a writ of mandamus. We agree.

A writ' of mandamus will not issue if the petitioner has “a
plain, speedy and adequate remedy in the ordinary course of law.” NRS
34.170, The petitioner bears “the burden of demonstrating that
extraordinary [writ] relief is warranted.” Pan v. Qig.t. Ct., 120 Nev. 222,
228, 88 P.3d 840, 844 (2004). A petition for a writ of mandamus “should
be dismissed only if it appears beyond a doubt that [petitioners] could
prove no set of facts, which, if true, would entitle [them] to relief.” Buzz
Stew, LLC v. City of N, Las Vegas, 124 Nev. 224, 228, 181 P.3d 670, 672
(2008); see also NRS 34.300 (the “Nevada Rules of Civil Procedure relative

to civil actions in the district court are applicable tc and constitute the

rules of practice in [mandamus] proceedings”).

Here, Village League petitlioned for a writ of mandamus to
direct the State Board to equalize property valuations throughout the
state. As noted above, the district court properly determined that the only
available forum for taxpayers to be heard regarding the statewide
adjustment of taxable property valuation is in front of the State Board.
The State Board has repeatedly stated in its motions and briefs that no
hearings have been held to equalize all property values in the state. The
State Board has previously met to discuss how to implement the
requirements of NRS 361.395, but has not held a public hearing during

which taxpayers could air their grievances with the equalization process,

SupREME CouRT nor has it affirmatively acted to equalize property values. The State
OF
Nevapa . 4
©) 19474 <S53e
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Board's failure to conduct public hearings with regard to statewide
equalization has denied Village League an adequate remedy at law. See
Pan, 120 Nev. at 224, 88 P.3d at 841 (concluding that a writ of mandamus
is appropriate if the petitioner does not have an adequate remedy at law);
see also NRS 34.170. The district court erred in determining that Village
League had an adequate remedy at law. The State Board is required to

hold a public hearing, and its failure to do so has precluded Village League
from availing itself of available administrative remedies.! For the
foregoing reasons, we

ORDER the judgment of the district court AFFIRMED IN
PART AND REVERSED IN PART AND REMAND this matter to the

district court for proceedings consistent with this order.?

I . ca

Cherry | ! o
- J. [ L—Lv' ..
ﬁbons ' Hardesty
Parraguirre

1Because we have determined that Village League did not have an
adequate remedy at law, and are remanding this case to the district court,
we do not reach the substantive merits of Village League's arguments,

2The Honorable Kristina Pickering, Justice, voluntarily recused
herself from participation in the decision of this matter.
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Hon. Patrick Flanagan, District Judge

Morris Peterson/Reno

Washoe County District Attorney/Civil Division
Attorney General/Carson City
Wasghoe District Court Clerk

APX01349



FILED
Electronically
05-03-2013:02:49:05 PM
Joey Orduna Hastings
Clerk of the Court

EXH l B'T 2 Transaction # 3704342

EXHIBIT 2

APX01350



FILED
Electronicaily
08-21-2012:04:37:23 PM
Joey Orduna Hastings
Clerk of the Court
Transaction # 3166671

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

Case No.: CV-03-06922
Dept. No. 7

| VILLAGE LEAGUE TO SAVE INCLINE
ASSETS, INC,, et al.,

Petitioners,

V8.

STATE OF NEVADA on relation of the State
Board of Equalization; WASHOE COUNTY
COUNTY; BILL BERRUM, Washoe County
Treasurer;

Respondents

et Nt N Nt "t et gt it "t vt gt St St Vet St

WRIT OF MANDAMUS
TO THE NEVADA STATE BOARD OF EQUALIZATION, ACTING BY AND
. THROUGH THE CHAIRMAN AND MEMBERS OF SAID BOARD:

AND TO WASHOE COUNTY AND THE WASHOE COUNTY TREASURER:

YOU ARE COMMANDED BY THIS COURT AS FOLLOWS:

(I)  The Nevada State Board of Equalization ("the Board")shall take such actions as
are required to notice and hold a public hearing, or hearings as may be necessary, to hear and
determine the grievances of property owner taxpayers regarding the failure, or lack, of
equalization of real property valuations throughout the State of Nevada for the 2003-2004 tax
year and each subsequent tax year to and including the 2010-2011 tax year and to raise, lower
or leave unchanged the taxable value of any property for the purpose of equalization.

(2)  The Board shall take such actions as are required to hold the first public

APX01351



equalization hearing under this writ of mandamus on a date not more than 60 days after the date
of the writ's issuance.

(3) If, in the course of the equalization hearings held pursuant to this writ of
mandamus, the Board proposes to increase the valuation of any property on the assessment roil
of any county, the Board shall take such actions as are required to comply with the provisions
of NRS §361.395(2).

(4)  The Board shall take such actions as are required to certify any changes made by
the Board in the valuation of any property to the county assessor and county tax
receiver/treasurer of the county where the property is assessed.

(5)  Upon the receipt of a centification from the Board of any change made in the
vaiuation of any property within Washoe County for any tax year, Washoe County and the
Washoe County Treasurer (collectively "the County") shall issue such additional tax
statement(s) or tax refund(s) as the changed valuation may re'quirc to satisfy the statutory
provisions for the collection of property taxes.

(6)  The Board and the Cbunty shall report and make known to the Court how this
writ of mandamus has been executed no later than 180 days after the date of its issuance and on
such further dates as may be ordered by the Court,

ISSUED by the Court this_2!__ day of ﬁg;ap—, 2012.

By RAY% ro»é
District Judge
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IN THE SUPREME COURT OF THE STATE OF NEVADA

VILLAGE LEAGUE TO SAVE INCLINE ) Supreme Court Ga 5, ab s o om.
ASSETS, INC.; MARYANNE ) Tracie K. Lindeman

INGEMANSON, TRUSTEE OF THE
LARRY D. & MARYANNE B.
INGEMANSON TRUST; ET AL.,

District Court NcCIEMO3#(Bap2eme Court

Appellants,
Vs.

THE STATE OF NEVADA, BOARD
OF EQUALIZATION; ET AL,,

Respondents.

JOINT APPENDIX — VOLUME 7

Suellen Fulstone, No. 1615

SNELL & WILMER L.L.P.

50 West Liberty Street, Suite 510

Reno, Nevada 89501

Attorneys for Village League to Save Incline

Assets, Inc.; Maryanne Ingemanson, Dean Ingemanson,
J. Robert Anderson, Les Barta,

Kathy Nelson and Andrew Whyman

Docket 63581 Document 2013-35990



ALPHABETICAL INDEX

Document Date

2003/2004 Incline Village/Crystal
Bay list to the State Board of
Equalization per request on
November 5, 2012 (first and last

page)

2004/2005 Incline Village/Crystal
Bay list to the State Board of
Equalization per request on
November 5, 2012 (first and last

page)

2005/2006 Incline Village/Crystal
Bay list to the State Board of
Equalization per request on
November 5, 2012 (first and last

page)

Addendum to Objections to State 2/22/13
Board of Equalization Report and
Order

Amended Complaint/Petition for 6/19/09
Writ of Mandamus

Bakst Intervenors’ Notice of Appeal 7/19/13
Baskt Intervenors’ Joinder in Notice 7/19/13
of Appeal

Certificate of Delivery of Writ of 8/30/12
Mandamus

Vol. Pages

1 APX00229-
APX00230

1 APX00231-
APX00232

1 APX00233-
APX00234

3 APX00644-
APX00651

1 APX00019-

APX00028

8 APX01507-
APX01515

8 APX01525-
APX01526

1 APX00065-
APX00078



Churchill County Notice of Non-
Participation and Motion to Dismiss

Complaint for Declaratory and
Related Relief

County’s Motion to Dismiss NRCP
12(b)(5) and NRCP 12(b)(6)

County’s Notice of Non-Aversion to
Requested Stay and Response to
Objections

County’s Response and Opposition
to Motion for Leave to Seek
Reconsideration of July 1, 2013
Order

Minutes of the August 3, 2012
Status Hearing

Motion for Leave of Court to File
Motion to Intervene

Motion for Leave to Seek
Reconsideration or, in the
Alternative, for Stay of July 1, 2013
Order and Reinstatement of Stay of
February 8, 2013 State Board of
Equalization Decision Pending
Appeal

Notice of Appeal
Notice of Entry of Order and

Judgment for Issuance of Writ of
Mandamus

5/20/13

11/13/03

4/4/13

3/22/13

8/1/13

8/14/12

3/28/13

7/19/13

7/3/13

8/30/12

APX01370-
APX01375

APX00001-
APX00018

APX00903-
APX00934

APX00847-
APX00859

APX01527-
APX01534

APX00046-
APX00048

APX01133-
APXO01335

APX01516-
APX01524

APX01496-
APX01504

APX00057-
APX00064



Notice of Entry of Order Granting
Defendants’ Motion to Dismiss
Petitioners’ Petition for Judicial
Review and Denying Petitioners’
Objections to State Board of
Equalization Report and Order

Notice of Equalization Hearing

Notice of Equalization Hearing

Notice of Equalization Hearing

Notice of Joinder in “State Board’s
Opposition to Motion for Leave of
Court to File Motion to Intervene”

Notice of Washoe County’s
Concurrence with “State Board’s
Reporton Execution of Writ of
Mandamus” and “Equalization
Order”

Objections to State Board of
Equalization Report and Order

Oral Arguments Transcript

Order and Judgment for [ssuance of
Writ of Mandamus

Order Denying Churchill County’s
Motion to Dismiss

7/1/13

8/28/12
10/15/12
11/16/12

4/18/13

2/14/13

2/21/13
6/14/13

8/21/12

7/5/13

APX01485-
APX01495

APX00054-
APX00056

APX00141-
APX00142

APX00226-
APX00227

APX00998-
APX01000

APX00552-
APX00568

APX00569-
APX00643

APXO01385-
APX01479

APX00051-
APX00053

APX01505-
APX01506



Order Denying Motion for
Reconsideration

Order Granting Defendants’ Motion
to Dismiss Petitioners’ Petition for
Judicial Review and Denying
Petitioners’ Objections to State
Board of Equalization Report and
Order

Petition for Judicial Review

Petitioner’s Response to Churchill
County Assessor Motion to Dismiss

Petitioners’ Response to Pershing
County Assessor Motion to Dismiss

Points and Authorities in Opposition
to County Respondents’ Motion to
Dismiss

Points and Authorities in Opposition
to State Board of Equalization
Motion to Dismiss

Reply Points and Authorities in
Support of Motion for Leave to
Seck Reconsideration or, in the
Alternative, for Stay of July 1, 2013
Order and Reinstatement of Stay of
February 8, 2013 State Board of
Equalization Decision Pending
Appeal

Reply to Plaintiffs’/Petitioners’
Opposition to State’s Motion to
Dismiss

9/4/13

7/1/13

3/8/13

6/7/13

5/10/13

4/22/13

4/23/13

8/13/13

5/3/13

APX01590-
APX01593

APX01480-
APX01484

APX00652-
APX00759

APX01376-
APX01379

APX01366-
APX01369

APX01001-
APX01009

APX01016-
APX01084

APX01583-
APX01589

APX01101-
APX01132



Reply to State Board of 4/24/13 6 APX01085-
Equalization’s Opposition to the APX01100
Bakst Intervenors’ Motion to

Intervene (without CD attachment

of Assessor Schedules)

Respondent Celeste Hamilton’s 4/22/13 6 APX01010-
Motion to Dismiss APX01015
SBOE Agenda for December 3, 11/28/12 1 APX00228
2012 Hearing (amended)
SBOE Agenda for November 5, 10/31/12 1 APX00143-
2012 Hearing APX00145
SBOE Agenda for September 18, 9/12/12 1 APX00079-
2012 Hearing APX00083
SBOE Hearing — Agenda Item L —  9/18/12 _ APX00093-
Transcript APX00140
SBOE Hearing — Agenda Item L5 - 11/5/12 1 APX00146-
Transcript APX00225
SBOE Hearing — Transcript 12/3/12 2 APX00311-
APX00393
State Board of Equalization’s Notice 2/8/13 2 APX00394-
of Equalization Order APX00410
State Board’s Motion to Dismiss 4/4/13 5 APX00878-
Petition for Judicial Review APX00902

(without exhibits of SBOE
November 5, 2012 Hearing —
Agenda Item 1.5 — Transcript and
SBOE December 3, 2012 Hearing
Transcript)



State Board’s Opposition to Motion
for Leave of Court to File Motion to
Intervene (without exhibits of
Petition for Judicial Review, SBOE
November 5, 2012 Hearing —
Agenda Item L5 — Transcript and
SBOE December 3, 2012 Hearing
Transcript)

State Board’s Opposition to Motion
for Leave to Seek Reconsideration
and Opposition in Part to
Rejnstatement of Stay of February
8, 2013 State Board of Equalization
Decision

State Board’s Report on Execution
on Writ of Mandamus

State Board’s Supplement to
Authorities in Response to
Petitioners’ Objection

State’s Motion to Take Judicial
Notice

State’s Response to Plaintiffs’
Objection to State Board of
Equalization Report and Order

State’s Surreply to Petitioners’
Reply to State Board of
Equalization Response to
Objections to February 2013
Decision on Equalization

Status Hearing Transcript

4/15/13

8/5/13

2/12/13

6/10/13

5/3/13

3/11/13

5/8/13

8/3/12

APX00959-
APX00988

APX01535-
APX01582

APX00411-
APX00551

APX01380-
APX01384
APX01336-
APX01352
APX00760-
APX00822

APX01336-
APXO01365

APX00029-
APX00045



Summons with Proof of Service of
Petition for Judicial Review on
Washoe County

Summons with Proof of Service of
Petition for Judicial Review on
Washoe County Assessor

Summons with Proof of Service of
Petition for Judicial Review on
Washoe County Treasurer

Summons with Proof of Service of
Petition for Judicial Review on State
Board of Equalization

Summons with Proof of Service of
Petition for Judicial Review on State
of Nevada, Attorney General’s
Office

Summons with Proof of Service of
Petition for Judicial Review on
Douglas County Assessor

Summons with Proof of Service of
Petition for Judicial Review on City
Hall LLC

Summons with Proof of Service of
Petition for Judicial Review on
Carson City Assessor

Summons with Proof of Service of
Petition for Judicial Review on
Lincoln County Assessor

Summons with Proof of Service of
Petition for Judicial Review on
Hurmboldt County Assessor

3/19/13

3/19/13

3/19/13

3/19/13

3/19/13

3/19/13

3/19/13

3/19/13

3/25/13

3/26/13

APX00823-
APX00825

APX00826-
APX00828

APX00829-
APX00831

APX00832-
APX00834

APX00835-
APX00837

APX00838-
APX00840

APX00841-
APX00843

APX00844-
APX00846

APX00860-
APX00862

APX00863-
APX00865



Summons with Proof of Service of
Petition for Judicial Review on
Lander County Assessor

Summons with Proof of Service of
Petition for Judicial Review on
Mineral County Assessor

Summons with Proof of Service of
Petition for Judicial Review on
FEureka County Assessor

Summons with Proof of Service of
Petition for Judicial Review on
Clark County Assessor

Summons with Proof of Service of
Petition for Judicial Review on
Pershing County Assessor

Summons with Proof of Service of
Petition for Judicial Review on
Storey County Assessor

Summons with Proof of Service of
Petition for Judicial Review on
Louise Modarelli

Summons with Proof of Service of
Petition for Judicial Review on Elko
County Assessor

Summons with Proof of Service of
Petition for Judicial Review on
Esmeralda County Assessor

Summons with Proof of Service of
Petition for Judicial Review on
Lyon County Assessor

3/27/13

4/2/13

4/2/13

4/3/13

4/5/13

4/9/13

4/11/13

4/12/13

4/12/13

4/12/13

APX00866-
APX00868

APX00869-
APX00871

APX00872-
APX00874

APX00875-
APX00877

APX00935-
APX00937

APX00938-
APX00940

APX00941-
APX00943

APX00944-
APX00946

APX00947-
APX00949

APX00950-
APX00952



Summons with Proof of Service of
Petition for Judicial Review on Paul
Rupp

Summons with Proof of Service of
Petition for Judicial Review on
White Pine County Assessor

Summons with Proof of Service of
Petition for Judicial Review on
Churchill County Assessor

Summons with Proof of Service of
Petition for Judicial Review on
William Brooks

Summons with Proof of Service of
Petition for Judicial Review on Nye

County Assessor

Taxpayers’ Rebuttal Brief to SBOE

Taxpayers’ Submission to SBOE

Washoe County’s Brief to the
Nevada State Board of Equalization
Regarding Statewide Equalization

Writ of Mandamus

4/12/13

4/15/3

4/16/13

4/16/13

4/17/13

11/30/12

9/13/02

11/28/12

8/21/12
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APX00955

APX00956-
APX00958

APX00989-
APX00991

APX00992-
APX00994

APX00995-
APX00997

APX00262-

APX00310

APX00084-
APX00092

APX00235-
APX00261

APX00049-
APX00050
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- THE STATE OF NEVADA, on relation of the

FILED

Electronically
05-03-2013:04:14:33 PM

Joey Orduna Hastings
3795 Clerk pf the Court
CATHERINE CORTEZ MASTO Transaction # 3704841
Attorney General
DAWN BUONCRISTIANI
Deputy Attomney General
Nevada Bar No. 7771
100 North Carscn Street

Carson City, Nevada 89701-4717
Telephone: (775) 684-1129
Facsimile: (775) 684-1156

Email: dbuencristiani@ag.nv.gov
Attorneys for the State Board of Equalization

IN THE SECOND JUDICIAL DISTRICT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

VILLAGE LEAGUE TO SAVE INCLINE ASSETS, Case No. CV13-00522
INC,, a Nevada non-profit corporation, as
authorized representative of the owners of more Dept. No. 3

than 1300 residential properties at Incline

Village/Crystal Bay; MARYANNE INGEMANSON, trustee
of Trustee of the Larry D. and Maryanne B. Ingemanson
Trust, KATHY NELSON, Trustee of The Kathy Nelson
Trust; ANDREW WHYMAN; on behalf of themselves and
others similarly situated,

Petitioners,
Vs,

STATE BOARD OF EQUALIZATION; WASHOE DISMISS
COUNTY; TAMMI DAVIS, Washoe County
Treasurer, JOSH WILSON, Washos County
Assessor; LOUISE H. MODARELLI; WILLIAM
BROOKS; CITY HALL, LLC; PAUL RUPP; DAVE
DAWLEY, Carson City Assessor, NORMA
GREEN, Churchill County Assessor, MICHELE
SHAFE, Clark County Assessor, DOUGLAS
SONNEMANN, Douglas County Assessor,;
KATRINKA RUSSELL, Elko County Assessor,
RUTH LEE, Esmeralda County Assessor; MIKE
MEARS, Eureka County Assessor; JEFF
JOHNSON, Humboldt County Assessor; LURA
DUVALL, Lander County Assessor; MELANIE
McBRIDE, Lincoin County Assessor; LINDA
WHALIN, Lyon County Assessor; DOROTHY
FOWLER, Mineral County Assessor; SHIRLEY
MATSON, Nye County Assessor; CELESTE
HAMILTON, Pershing County Assessor, JANA
SNEDDON, Storey County Assessor; ROBERT
BISHOP, White Pine County Assessor,

Respondents.
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REPLY TO PLAINTIFFS'/PETITIONERS’ OPPOSITION
TO STATE'S MOTION TO DISMISS

Respondent, State of Nevada, ex rel. State Board of Equalization (State Board), by
and through its counsel Catherine Cortez Masto, Attorney General, by Dawn Buoncristiani,
Deputy Attorney General submits its Reply to Petitioners' Points and Authorities in
Opposition to State Board of Equalization Motion To Dismiss (Reply). This Reply is based
upon the pleadings and papers on fiie herein, and the following points and authorities.

. POINTS AND AUTHORITIES

A. Introduction

Petitioners seek to have this Court review the State Board's Equaiization Order
pursuant to é petition for judicial review. See Petition for Judicial Review (Petition), Exhibit
1. The Petition must be dismissed because the State Board's action was a legisiative action

not an adjudicatory action. There was no contested case pursuant to NRS 233B.130.

govemning State Board equalization decisions, does not provide a right to appeal an
equalization action by the State Board. NRS 361.395. The statute does not provide a
remedy for a person to dispute a general equalization decision of the State Board. The
Nevada Legislature could easily have provided such a right to a "person” if it had intended
to do so. NRS 361.395. However, as the Legislature did not so provide, Petitioners’
Petition should be dismissed. - |

. The issue of whether the State Board's equalization decision pursuant to NRS
361.395 is appealabie through a petition for judicial review pursuant to NRS Chapter 233B
is a matter of first impression. The State Board had not previously heard statewide
equalization issues. See Petition, Exhibit 2, pp. 1-2; See, Exhibit 1 - Nevada Supreme
Court Case No. 56030, Order Affirming in Part, Reversing in Part and Remanding dated
February 24, 2012 (Order), p. 4 (“The State Board has repeatedly stated in its motions and
briefs that no hearings have been held to equalize all property values in the state.”).
Petitioners rely heavily on the Marvin v. Fitch, 232 P.3d 425, 430-431 (2010) case to _

APX01102

Further, the right to appeal must be provided by statute and NRS 361.395, the statute . | .. .
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oppose State Board's Motion to Dismiss Petition for Judicial Review (Motion). The Marvin

case is distinguishable from this matter as will be explained in the following Reply. The
procedural posture of such case was based on a hearing before the State Board when the
State Board was sitting to hear contested cases pursuant to NRS 361.360 and NRS
361.400. Marvin, 232 P.3d at 427. Otherwise, Petitioners do not directly oppose or
distinguish much of the law and cases upon which State Board based its Maotion. |
Contrary to Petitioners’ argument, the State Board's equalization decision was not
the result of a contested case. See Points and Authorities in Opposition to State Board of
Equalization Mgtion to Dismiss (Opposition), pp. 5-7. The State Board's equalization action
pursuant to 361.3'95(1) is a legisiative action. May Dept Stores Co. v. State Tax
Commission, 308 SW.2d 748, 756 (M0.1958). After the State Board completes ifs
legislative action, it may consider raising the valuation on individual properties. See
Petition, Exhibit 1, p. 10." At this point, if the State Board “proposes to increase the
valuation of any property on the assessment roll,” the State Board shali give notice and an
opportunity to be heard to “interested persons.” NRS 361.395(2). Such interested persons
“may appear and submit proof concerning the valuation of the property.” NRS 361,395.

Pursuant to Marvin, the matter may become a contested case.

NRS 361.395(2) and 361.405(1) require notice be given to property owners
when equalization results in a proposed or actual increase to a property's
valuation. . . In the event that the State Board proposes to increase the
valuation of any property, the State Board is required to give specific notice to
the interested property owner detailing when and where the groperty owner
i may appear and submit evidence of the property's value. NRS 361.395(2). If
r the State Board does increase the property's valuation, the property owner is
entitied to another notice of the increased value. NRS 361.405(1).

|{ Marvin, 232 P.3d at 430-431.
Mence, prior to proposing an increase in value, the State Board's actions are
legislative in nature. Otherwise, it would be impossible for the State Board to equalize

pursuant to NRS 361.395, because it would be impracticable for the State Board to provide

' *“The Washoe county Assessor shall separately identify any parcel for which the reappraised

taxable value is greater than the original taxable value, along with the names and addresses of the taxpayer
owning such parcels to enable the State Board to notify said taxpayers of any proposed increase in value.”
Il NRS 361.395(2).

APX01103
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individual notice and a hearing to the entire State. *It wiil not be assumed that one part of a
legislative act will make inoperative or nullify another part of the same act, if a different and
| more reasonable construction can be applied.” Board of Com'rs of Nya Countj/ v. Schmidt,
157 P. 1073, 1075 (1916). "Where possible, a statute should be construed so as to give
meaning to all of its parts.” Nevada State Personnel Division v. Haskins, 90 Nev. 425, 427,
929 P.2d 795, 796 (1974) (citation omitted). With the foregoing interpretation of NRS
361.395, each part of NRS 361.395 is given meaning, no part is nullified, and the
interpretation is consistent with Marvin as well. Marvin, 232 P.3d at 431. See American

| Federation of State, County and Mun. Employees, Council 31, AFL-CIO v. Department of

|| Cent. Management Services, 681 N.E.2d 998, 1005, (lilLApp. 1 Dist.,1997) ("Although the

Commission has quasi-judicial powers, the Commission's required approvai of the
reclassification plan was a quasi-legisiative function.”) Similar to requirements of NRS
361.395, in American Federation the legislature allowed the “Commission to hear appeals of
employees” who did not accept the deci.sion of the Commission after such individuals had
the opportunity to present their views at the iegisiative hearing by providing “information to
the Commission."? Id.

B. APPLICABLE LAW

NRS 361.360 Appeals to State Board of Equalization.

1. Any taxpayer aggrieved at the action of the county board of equalization in
equalizing, or failing to egualize, the value of his or her property, or property of others, or a
county assessor, may file an appeal with the State Board of Equalization on or before March
10 and present to the State Board of Equalization the matters complained of at one of its
sessions. If March 10 falls on a Saturday, Sunday or legal holiday, the appeal may be filed

on the next business day.

2. All such appeals must be presented upon the same facts and evidence as were

2 As in the American Federation case, Petitioners had the opportunity to present their views in a

legisiative type hearing. See Opposition, p. 7. The State Board also took lestimony and evidence as well as
briefs from Washoe County. See Record on Appeal, CD 1, 4, Transcripts, November 5, 2012 and December
3, 2012; 7. Washoe County Responses. Similar to the hearing in American Federation, legislative actions do
not take place without input from a variety of sources. id. NAC 361.660-NAC 361.663, NAC 351.667.

4
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submitted to the county board of equalization in the first instance, unless there is discovered
new evidence pertaining to the matter which could not, by due diligende. have been
discovered before the finai adjournment of the county board of equalization. The new
evidence must be submitted in writing to the State Board of Equalization and served upon

the county assessor not iess than 7 days before the hearing.

NRS 361.395 Equalization of property values and review of tax rolis by State
Board of Equallzation; notice of proposed increase in valuation.

1. During the annual session of the State Board of Equalization beginning on the
fourth Monday in March of each year, the State Board of Equalization shall:

~ (a) Equalize property valuations in the State.

(b) Review the tax rolls of the various counties as comected by the county boards of
equalization thereof and raise or lower, equalizing and establishing the taxable vaiue of the
property, for the purpose of the valuations therein established by all the county assessors
and county boards of equalization and the Nevada Tax Commission, of any ciass or piece
of property in whole or in part in any county, including those classes of property enumerated
in NRS 361.320.

2. If the State Board of Equalization proposes to increase the valuation of any
property on the assessment roil, it shall give 10 days' notice to interested'persons by
registered or certified mail or by personal service. The notice must state the time when and
place where the person may'-appear and submit proof concerning the valuation of the
property. A person waives the notice requirement if he or she pe.rsonally appears before the
Board and is notified of the proposed increase in valuation.

[Part 4:177:1917; A 1929, 341; 1939, 279; 1953, 5786] + [Part 6:177:1917; A 1929,
341; 1933, 248; 1939, 279; 1943, 81; 1953, 576]—(NRS A 1977, 605; 1981, 799; 1983,
1196; 1987, 294, 1993, 96).

NRS 361.400 Appeals from action of county boards of equalization.

1. The State Board of Equalization shall hear and determine all appeals from the

action of each county board of equalization, as provided in NRS 361.360.

APX01105
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2. No such appeals shall be heard and determined by the State Board of
Equalization where overvaluation or excessive valuation of the claimant's property, or the
undervaluation of other property, or nonassessment of other property, was the ground of
complaint before the county board of equalization, save upon the terms and conditions
provided in NRS 361.350 and 361.355. (Emphasis added.)

3. No appeal shall be heard and determined save upon the evidence and data
submitted to the county board of equalization, uniess it is proven to the satisfaction of the
State Board of Equalization that it was impossible in the exercise of due diligence to have
discovered or secured such evidence and data in fime to have submitted the same to the

county board of equalization prior to its final adjournment.

NRS 361.356 Complaints of overvaluation or excessive valuation by reason of
undervaluation or nonassessment of other property.

1. Any person, firm, company, association or corporation, claiming overvaluation
or excessive valuation of its real or secured personal property in the State, whether
assessed by the Nevada Tax Commission or by the county assessor or assessors, by
reason of undervaluation for taxation purposes of the property of any other person,
firm, company, association or corporation within any éounty of the State or by reason
of any such property not being so assessed, shali appear before the county board of
equalization of the county or counties where the undervalued or nonassessed property is
located and make compiaint concerning it and submit proof thereon. The complaint and
proof must show the name of the owner or owners, the location, the description, and the
taxable value of the property claimed to be undervaiued or nonassessed. (Emphasis
added.}

2. Any person, firm, company, association or corporation wishing to protest the
valuation of real or personal property placed on the unsecured tax roll which is assessed
between May 1 and December 15 may appeal the assessment on or before the following
January 15, or the first business day following January 15 if it falls on a Saturday, Sunday or

holiday, to the county board of equalization.

APX01106
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3. The county board of equalization forthwith shall examine the proof and all data
and evidence submitted by the complainant, together with any evidence submitted thereon
by the county assessor or any other person., if the county board of equalization determines
that the complainant has just cause for making the complaint it shall immediately make such
increase in valuation of the property complained of as conforms to its taxable value, or
cause the property to be placed on the assessment roll at its taxable value, as the case may
be, and make proper equalization thereof.

4. Except as provided in subsection 5 and NRS 361.403, any such person, firm,
company, association or corporation who fails to make a complaint and submit proof to the
county board of equalization of each county wherein it is claimed property is undervaiued or
nonassessed as provided in this section, is not entitled to file a complaint with, or offer proof
concerning that undervalued or nonassessed property to, the State Board of Equalization,

5. If the fact that there is such undervalued or nonassessed property in any county
has become known to the complainant after the final adjournment of the county board of
equalization of that county for that year, the complainant may file the compiaint on or before
March 10 with the State Board of Equalization and submit his or her proof as provided in
this section at a session of the State Board of Equalization, upon complainant proving to the |
satisfaction of the State Board of Equalization he or she had no knowiedge of the
undervalued or nonassessed property before’ the final adjournment of the county board of
equalization. If March 10 falis on a Saturday, Sunday or legal holiday, the complaint may be
filed on the next business day. The State Board of Equaiization shall proceed in the matter
in the same manner as provided in this section for a county board of equalization in such a
case, and cause its order thereon to be certified to the county auditor with direction therein

to change the asséssment roll accordingly.

11
11
11

APX01107




Nevada Office of the Attorney General
100 North Carson Street
Carson City, NV 897014717

©w 0 N A AW NN -

o N S T N T | T N e N N A O L N O S S
LA O 2O O 0 NN R W N o O

[\
[$)]

NN
@ ~ ¢

h

C. LEGAL ARGUMENTS

1. VALUATIONS DEVELOPED BY ASSESSMENT ARE APPEALABLE PURSUANT
TO NRS 361.420 AND NRS CHAPTER 233B; HOWEVER, A STATE BOARD
EQUALIZATION ACTION IS NOT APPEALABLE PURSUANT TO NRS 361.420
AND NRS CHAPTER 233B BECAUSE IT WOULD BE IMPRACTICABLE.®
Contrary to Petitioners' allegations, Marvin, is not binding precedent in this matter.®
See Opposition, pp. 5-7. The Marvin Court was discussing equalization within the context of
NRS 361.355 for disputing an unequal assessment which an individual property owner
could appeal to the county board of equalization or State Board.® The valuation would not
be developed by a State Board act of equaiization pursuant to NRS 361.395.% The foliowing
quotation from Marvin provides support that the the valuation was developed through

assessment by the county assessor.

At the meetings, an individual may challenge a property's valuation recorded
on the county tax rolis and submit evidence for the State Board's consideration
‘with respect to the valuation of his or her property or the property of others.’
Id.; see NRS 361.355. We conclude that the ability to contest the assessed
value of one's own property or present evidence questioning the value of
the property of others is a quintessential indication of the adversariai nature
of the equaiization process. Thus, we deem the State Board's equaiization
process to be adversarial in nature and “functionally comparable” to an
adjudicatory proceeding. (emphasis added) (citation omitted).

Marvin, 232 P.3d at 431. Hence, equalization pursuant to NRS 361,355 is in the form of a
contested case.

Procedures for developing valuations by assessment and equalization are distinctly
different: Valuations developed by assessment and equalization are developed by different

procedures.

¥ See Section A for discussion of an appeal of a valuation developed pursuant to NRS 361.395.

*  Petilioners mention judicial estoppel but do not provide the analysis or ¢itation to authority for such
an argument, consequently, the State Board does not respond to such allegation and this Court need not
consider it. See Opposition, p. 5. See Humane Soc. of Carson City and Ormsby County v. First Nat, Bank of
Nevada, 92 Nev. 474, 478, 553 P.2d 963, 965 (1976) (“Appellant cites no authority to support its contention,
and we need not consider iL") (citations omitted). Should the Court determine such is an issue, the State
Board reserves the opportunity to respond at such time.

% To the extent the Marvin Court addressed NRS 361.395, Seg Section A of this Reply.

® Until the 2012 hearings the State Board had never addressed statewide equalization, hence this
case was remanded back to the State Board to address statewide equalization. See Order, pp. 4-5.

8
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Assessment is the act of placing a value for tax purposes upon the property of
a particular taxpayer. Equaiization, on the other hand, is the act of raising or
lowering the total vaiuation placed upon a class, or subclass, of property in the
aggregate. Equalization deals with all the property of a class or subclass within
a designated teritorial limit, such as a county, without regard to who owns the
individual parcels making up the class or subclass. Assessment relates to
individual properties; equalization relates to classes of property collectively.

Board of Sup'rs of Linn County v. Department of Revenue, 263 N.W.2d 227, 236 (lowa

1978) (citation omitted). Accordingly, the underlying legal principles and procedures are

{ different for equalization than those for assessment. “[I}t is the statutory duty of the county
assessor to initially set the assessment percentage on all property within the county, . . . it
was the overriding constitutional and statutory duty of the Board to make such adjustments
as will achieve uniformity and equality of taxation on a statewide basis, . . ." State ex rel.
Poulos v. State Bd. of Equalization for State of Okl., 646 P.2d 1269, 1273 (Okl., 1982)
(citation omitted) (Intemal quotations omitted). See also, Idaho State Tax Com'n v. Staker,
663 P.2d 270, 274 (ldaho,1982) (cou¢ “concluded that the tax commission [state board of

equalization] does have the constitutional authority to override the counties’ valuation, . . ."),
Like the Staker case, the procedures to appeal an individual assessment do not

apply to a State Board equaiization action. id.

[Tlhe legisiature has made no provision for an appeal to be taken from the
decision of the tax commission in equalizing assessments made pursuant to
I.C. § 63-805, et seq. Therefore, it is apparent that the legislature did not
contemplate that the action of the State Tax Commission in equalizing
assessments would be subject to review by either the district courts or by the
Board of Tax Appeals. . . There is no method of appeal pointed out by statute
to secure review of the action of said board. The writ of certiorari is the proper
and only means of bringing such action before this court for review.

! Staker, 663 P.2d at 273-274 (citation omitted) (internal quotation marks omitted).

The procedures to appeal valuation in a contested case before State Board are
different than those for an equalization action and necessarily so. To appeal to the State
Board, a property owner must first appeal to a county board of equalization. Property
owners must strictly follow the appeal procedures. Property owners must appeal to the
county boards of equalization. NRS 361.360. “Taxpayers must exhaust their administrative

remedies before seeking judicial relief.” County of Washoe v. Golden Road Motor Inn, Inc.,
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105 Nev. 402, 403, 777 P.2d 358, 360 (1989). See also, First Am. Title Co. of Nevada v.
State, 91 Nev. 804, 806, 543 P.2d 1344, 1345 (1975). The property owner, only after
having protested the payment of taxes pursuant to NRS 361.420(1), and after having been
denied relief by the State Board, may seek judicial review. NRS 361.410(1). These
requirements are jurisdictional, failure to exhaust administrative remedies deprives the
district court of subject matter jurisdiction. Golden Road Motor inn, 105 Nev. at 403.

The State Board did not hear the property owner appeals in Marvin because they did
not first go to the county board of equalization. Marvin, 232 P.3d at 427 (“The State Board
conducted a hearing on the matter and determined that it lacked jurisdiction because the
Taxpayers had failed to first petition the County Board, as required by NRS 361.360."). The
Marvin Court did not accept appellants’ Motion to Take Judicial Notice that “the matter of
statewide equalization did not appear on any State Board agenda for the relevant term.” Id.
Hence, the State Board hearing under consideration by the Marvin Court was a contested
case pursuant to NRS 361.360, appeal of a county board decision. Id. The Marvin Court
did not address the procedures of a State Board hearing regarding state wide equalization
except 10 the extent of notice pursuant to NRS 361.395(2). Iid. at431. The Marvin case is
not binding authority that the State Board's statewide équalization hearingé were contested
cases.

Even if the State Board's equalization action was based on some characteristics of a
quasi-judicial nature, the review need not be subject to NRS Chapter 233B. The Staker
Court opined that the equalization board was “clothed by statutory authority with quasi-
judicial powers in regard to the assessment of certain classes and kinds of property.”
Staker, 663 P.2d at 273. Still the action of the equalization board was reviewable by writ of
certiorari because “no method of appeal was pointed out by statute. . ." Id. Similarly, in this
matter NRS 361.395 does not provide for appeal of a State Board decision like NRS
361.420 provides for appeals by property owners whose cases were heard in individual
appeals. NRS 361.360; NRS 361.355; NRS 361.400.7 Therefore, judicial review pursuant

7 NRS 361.400(2) provides for individual appeal of a county board decision based on claims made
pursuant to NRS 361.365. The Marvin case identifies equalization in a disputed Stale Board action as one

10
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to NRS Chapter 233B is not appropriate. There was no contested case with notice and
hearing pursuant to the statutes and regulations applicable when an individual appeals
pursuant to NRS 361.420 There was no requirement the individuals exhauét administrative
remedies before the county board of equalization and appeal to the State Board.

The Bakst and Barta Courts also distinguished between the State Board's duty to
hear individual appeals pursuant to NRS 361.360 and NRS 361.400, and the State Board's
duty to equallze statewide. The Bakst Court opined:

The State Board, which is responsible for equalizing all property valuations in
this state, also considers taxpayer appeals from the actions of the County
Boards of Equalization. NRS 361.360; NRS 361.400.° If the State Board does
not provide a taxpayer with relief, a taxpayer may, after protesting the payment
of taxes in excess of what the owner believes is justly due, “commence a suit
in [district court] against the State and county in which the taxes were paid, . .
NRS 361.420(1).

State ex rel. State Bd. of Equalization v. Bakst, 122 Nev. 1403, 1412, 148 P.3d 717,
723 - 724 (2008). The Barta Coutt specifically opined in response to Taxpayers'

request to:

address the State Board's duty to equalize taxes statewide. Under NRS
361.395(1), the State Board clearly has a duty to equalize property valuations
throughout the state: “the [State Board] shall ... [e]qualize property valuations
in the State.” [NRS 361.395(1)(a)]. Furthermore, NRS 361.400 establishes a
requirement, separate from the equalization duty, that the State Board
hear appeals from decisions made by the county boards of equalization. The
two statutes create separate functions: equalizing property valuations
tthug;'}out the state and hearing appeals from the county boards. (Emphasis
added).

State ex rel. State Bd. of Equalization v. Barta, 124 Nev. 612, 628, 188 P.3d 1082, 1102 -
1103 (2008).

Accordingly, the Marvin Court's analysis was about the State Board's equalization
actions pursuant to NRS 361.355 which was an appeal pursuant to NRS 361.400(2) from a

county board of equalization action. Such appeals provide for individual notice and hearing

for a contested case as previously discussed. The Marvin case is distinguishable from the

pursuant to NRS 361.355 where an individual presents an issue of over or under valustion in a hearing.
Marvin, 232 P.3d at, 431 {citation omitted).

® NRS 361.400, titled “Appeals from action of county boards of equalization” references NRS

361.358, the equalization section addressed by the Marvin Court. Marvin, 232 P.3d at 431.
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present action. The present action before this Court is based on the State Board's separate
duty to equalize statewide pursuant to NRS 361.395. See I?etition. Exhibit 2. Accordingly,
review pursuant to NRS Chapter 233B is not an appropriate means to review the State
Board's Equalization action. But the State Board did not state the Equalization Order was

not reviewable at all.

Even though an agency is performing a legislative function, the Legisiature
may confer upon it judicial power to determine facts and equities under which
legisiation authorizes some changes to be made. . .One cannot be denied his
right of review in the appellate courts, and proceedings in error are always
resorted to where no other method is pointed out or provided for.

Richardson v. Board of Ed. of School Dist. No. 100, 290 N.W.2d 803, 808 (Neb., 1980)

(citations omitted) (internal quotations omitted).

2. The State Boarb DID NoT ARGUE THAT THE STATE BOARD’S EQUALIZATION
DECISION WAS NOT REVIEWABLE: THE STATE BOARD ARGUED THE STATE BCOARD'S
DECISION WAS NOT REVIEWABLE PURSUANT TO NRS CHAPTER 233B, NEvVADA
ADMINISTRATIVE PROCEDURE ACT, BECAUSE THE HEARINGS BEFORE THE STATE
BoOARD WERE NOT CONTESTED CASES,

Contrary to Petitioners’ allegation, the State Board did not argue that the State
Board's Equalization Decision was not reviewable. See Opposition, pp. 1-2, 7, 8. The Stéte
Board argued with supporting case law that the State Board's decision was not reviewable
pursuant to the Nevada Administrative Procedure Act because the hearings before the
State Board were not contested cases, the State Board's equalization action was a
legisiative action, and NRS 361.395 doés not provide a right to appeal a State Board
equalization decision. See generally, Motion. Various states hold differing views on the
means to review state board of equalization decisions. The following are just a few of such
positions.

The Staker court opined that the legislature provided for appeals of an individual
property dispute but “[t]here is no method of appeal pointed out by statute to secure review
of the action [equalization of assessments] of said board. ‘The writ of certiorari is the proper
and only means of bringing such action before_ this court for review." Staker, 663 P.2d at
273 (citation omitted). Similarly, there is no means of review provided by NRS 361.395.

Other courts reviewing legislative actions by administrative agencies generally have
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held various positions on the means by which a legislative action may be reviewed. See
East St. Louis School Dist.-No. 189 Bd. of Educ. v. East St. Louis Schoof Dist. No. 189
Financial Oversight Panel, 811 N.E.2d 692, 698 (lll.App. 5 Dist.,2004) ("Quasi-legisiative
actions of an administrative agency can be reviewed in a declaratory judgment action if it is
alieged that the action is unléwful.") (citing Woolfolk v. Board of Fire & Police
Commissioners of Village of Robbins, 79 ill.App.3d 27, 29, 34 Il.Dec. 551, 398 N.E.2d 226
(1979); 860 Executive Towers v. Board of Assessors of Nassau County, 377 N.Y.S.2d 863,
868 (N.Y.Sup. 1975) (“The state rate once determined is the result of an administrative
decision (RPTL s 202(1)(b)) not reviewable by the taxpayer but by the taxing district under
the limitation of an Article 78 proceeding. . ." ) (citation omitted); Town of Riverhead v. New
York State Office of Real Property Services, 802 N.Y.S.2d 698, 700 (N,Y.'A.D. 2 Dept.,2005)
{(pursuant to § 1218, review of final determinations of state board of real property tax
services relating to state equalization rates, “individual taxpayer such as Densieski lacks
standing to chalienge the methodology employed by the Board to calculate equalization
rates, even when those rates are calculated for the municipality in which the taxpayer owns
property.” (citations omitted), Fierce v. Green, 294 N.W. 237, 254 (lowa 1940Q) (property
owner could bring suit to review equalization action in mandamus proceeding). See also,
American Federation, 681 N.E.2d at 1005.

Finally, the Linn court, in spite of the fact that an equalization action was a legisiative
action, found review was available through the administrative procedure act. Board of
SQp'rs of Linn County v. Department of Revenue, 263 N.W.2d 227, 238-240 (lowa 1978).
This ruling was made in a single statement without explanation or analysis. in contrast, the
May Court held the administrative procedure act did not apply to an equalization, legislative
action, It explained its rationale.

111
111
i1
111
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The first question which confronts us is whether the validity of the order of the
Commission increasing valuations in St. Louis County, on July 6, 1955, may
properly be considered in this action. We have determined that it may not.
Equalization between counties was a duty expressly imposed upon the
Commission by the mandate of § 138.390 [to classify and equalize property).
That order of the Commission did not constitute a ‘contested case’ within the
meaning of § 536.100 [Administrative Procedure and Review] providing for
judicial review of administrative decisions in such matters; § 536.010 defines a
‘contested case' as a 'proceeding * * * in which legal rights, duties or privileges
of specific parties are required by statute to be determined after hearing.’ In
matters thus reviewable under Chapter 538, notice to the parties affected is
expressly provided for (§ 536.090), and the petition for review must be filed
within 30 days after the mailing or delivery of notice. it would be wholly
impracticable for the Commission to give notice of a blanket increase to
all owners of real estate in 26 counties, or even in St. Louis County. The
order here affected counties and classes of taxpayers, and not ‘specific
parties’; and it was not a subject of contest, within the usual understanding of
that term. We hold that the equalization order of July 6, 1955, was not a
decision of which a review is contemplated under § 536.100 [Administrative
Procedure and Review]. (Emphasis added).

May Dept. Stores Co., 308 SW.2d at 756. The May Court's rationale provides a sound

basis for not providing appeal of a State Board of Equalization decision pursuant to NRS
Chapter 233B.

3.THE STATE BOARD D0 NOT HEAR CONTESTED CASES AT THE GENERAL
EQuUALIZATION HEARINGS PURSUANT TO NRS 361.395: IT WouLD HAVE BEEN
WHOLLY IMPRACTICABLE FOR THE STATE BOARD TO PROVIDE INDIVIDUAL NOTICE TO
ALL PROPERTY OWNERS IN INCLINE VILLAGE, CRYSTAL BAY AND THE REST OF THE
STATE WHEN THE STATE BOARD NOTICED ITS STATEWIDE EQUALIZATION HEARINGS
OR TO FOLLOW THE PROCEDURES FOR HEARING CONTESTED CASES PURSUANT TO
NAC CHAPTER 361.

Contrary to Petitioners' aillegations, the equalization hearings were not contested
cases within the meaning of NRS Chapter 233B.° See Opposition, pp. 5-7. First, the State
Board did not hear contested cases at the equalization hearings. See Motion, pp. 14-17. if
the equalization hearings had been accorded contested case status, the notice and hearing
requirements would have been much difierent pursuant to the applicable statutes and
regulations for a contested case. NAC 361.702; NRS 2338.121. Although the State Board

® Petitioners go on at length with Petitioners’ own legal analysis about why the equalization hearing
was a contested case, but does not distinguish the legal arguments supported by case law in State Board's
Maotion. See Oppesition, pp. 5-7; Motion, pp. 17-19. See Humane Soc. of Carson City and Ormsby County,
92 Nev. at 478 (“Appellant cites no authority to support its contention, and we need not consider it.") (citations
omitted).
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is required to provide notice of an increase in value pursuant to NRS 361.395 in a general
equalization action, it would be wholly impracticable for the State Board to provide individual
notice to all of Incline Village and Crystal Béy or the entire state pursuant to NAC 361.702
and NRS 233B.121 when considering a general equalization action. May Dept. Stores Co.,
308 S.W.2d at 756. See NAC 361.702; NRS 2338.121."°

In a general equalization hearing it would be wholly impracticable for the State Board
to hear individual contested cases with each party receiving 15 minutes of oral argument
and a rebuttal of 5 minutes. NAC 361.741. May Dept. Stores Co., 308 SW.2d at 756. “A
common rule of statutory construction requires the court to avoid interpretation that will
result in absurd consequences.” Schmidt; 157 P. at 1075 (1916). it would lead to absurd

consequences to determine that the State Board general equalization action is an action like

" NAC 361.702 provides:

1. The Stale Board will give reasonable notice of any hearing held before it to each party or the
authorized agent of a parly at the address of each of those perscns as those addresses appear in the records
of the Department.

2. The State Board will notify the appropriate county assessor of a hearing retating to any property in
his of her county or which may have a direct effect upon his or her county. . .

NRS 233B.121 further requires.

1. In a contested case, all parties must be afforded an opportunily for hearing after reasonable
notice,

2. The notice must include:

(a) A statement of the time, place and nature of the hearing.

(b) A statement of the legal authority and jurisdiction under which the hearing is to be held.

(c) A reference to the particular sections of the statutes and regulations involved.

{d) A short and plain statement of the matters asserted. If the agency or other party is unable to state
the matters in detail at the time the notice is served, the initial notice may be limited to a statement of the
issues involved. Thereafter, upon application, a more definite and detailed statement must be furnished.

3. Any party is entitled to be represented by counsel.

4. Opportunity must be afforded all parties to respond and present evidence and argument on alf
i3sues involved. An agency may by regulation authorize the payment of fees and reimbursement for mileage to
witnesses in the same amounts and under the same conditions as for witnesses in the courts of this state.

5. Unless precluded by law, Informal disposition may be made of any contested case by stipulation,
agreed settlement, consent order or default. If an informal dispesition is made, the parties may waive the
requirement for findings of fact and conclusions of law.

6. The record in a contested case must include:

(a) All pleadings, motions and intermediate rulings.

{b) Evidence received or considered.

{c) A statement of matters officially noticed.

(d) Questions and offers of proof and objectians, and rulings thereon.

(e) Proposed findings and exceptions.

{f} Any decision, opinien or report by the hearing officer presiding at the hearing.

7. Oral proceedings, or any part thereof, must be transcribed on request of any party.

8. Findings of fact must be based exclusively on substantial evidence and on matters officially
noticed. :
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lthe Marvin Court reviewed where taxpayer/property owners would each have individual
notice and an opportunity to be heard. NRS 361.360; NRS 361.400: NRS 361.355. The
equalization action was a legislative action affecting classes of taxpayers not specific
parties. See Motion, pp. 14-17. Therefore, NRS Chapter 233B does not apply to this
matter. The Petition should be dismissed.

Accordingly, if the State Board hearings had been adjudicative in nature with

contested hearings providing notice and opportunity to be heard pursuant to the applicable

Wstatutes and regulations, the State Board would not have been able to even consider

statewide equalization. It wouid have been impracticable for the State Board to provide
individual notices to all property owners prior to the hearings and provide each property
owner with at least a thirty-five minute hearing.!’

4. Reponses to Petitioners’ Other Arguments.

Contrary to Petitioners’ allegations, the State Board correctly foliowed its own
Equalization Regulations. See Opposition, p. 7. The equalization regulations were lawfully,
uniformly, and equally applied retroactively to the equalization cases before the State Board
because such regulations provide procedures and remedies and do not cut off any of
Petitioners’ substantive rights as alleged. The general rule is that a newly enacted statute
will not apply to ongoing proceedings. See Valdez v. Employers Ins. Co. of Nevada, 123
Nev. 170, 179-180, 162 P.3d 148, 154 (2007) (Newly enacted statutes “apply prospectively
unless the Legislature clearly indicates that they shouid apply retroactively or the
Legislature's intent cannot otherwise be met.”) (citation omitted).

But,"[tlhis general rule does not apply to statutes that do not change substantive |
rights and instead relate solely to remedies and procedure, however; in these instances, a
statute will be applied to any cases pending when it is enacted.” Valdsz, 123 Nev. at 179-
180 (citation omitted). See also, Madera v. State Indus. Ins. System, 114 Nev. 253, 258,

956 P.2d 117, 120 (1998) (“the general rule against retrospective construction of a statute

"' In this case perhaps the hearing requirements could have been met since not many individual

property owners appeared and roughly 1300 of the 8700 Incline Viliage and Crystat Bay property owners were
represented by one attorney. However, in the future the possibility exists that it would be impraclicable to hear
the number of property owners who may appear for their individuai equalization hearing.
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does not apply to statutes relating merely to remedies and modes of procedure™).

These rules of statutory construction apply to regulations as well as statutes. See
Meridian Gold Co. v. State ex rel. Depariment of Taxation, 119 Nev. 630, 633, 81 P.3d 516,
518 (2003) (‘Rules of statutory construction apply to administrative regulations.”). Hence,
the equalization regulations have the force of law and must be followed. See State Bd., of
Equalization v. Sierra Pac. Power Co., 97 Nev. 461, 464, 634 P.2d 461, 463 (1981) (A
properly adopted substantive rule establishes a standard of conduct which has the force of
law.").?

The equalization regulations lawfully and correctly applied to this case which was
pending when the equalization regulations were enacted, codified. See Frie!/ v. Cessna
Aircraft Co, 751 F.2d 1037, 1039 (9" Cir. 1985) (no danger ih applying statute [regulation]

retroactively where statutes [regulations] merely affect remedies or procedures.”). The

‘[t equalization regulations merely provided the State Board with procedures and remedies to

address general equalization issues. The equalization regulations provide the modes of
procedure to hear equalization issues and the remedies to follow when the State Board
determines action is necessary. Applying its discretion and following the equalization
regulations with the procedures and remedies available, the State Board voted to direct the
Washoe County Assessor (Assessor) to reappraise residential land in Incline Village and
Crystal Bay. See Petition, Exhibit 1, p. 9. NAC 361.665. The Assessor was directed to
reappraise those parcels where one of the methods was applied which had been declared .
unconstitutional by Bakst. See Petition, Exhibit 1, p. 9. The State Board's actions were
lawful because the foregoing rules of statutory construction apply to the equalization
regulations as well as statuies. See Hallowell v. Commons, 239 U.S. 506, 508-509, (1916}

(the change in the statute took "away no substantive right” but simply changed the

procedure of who would hear appeals which procedure “applies with the same force to ali

" The equalization regulations were properly adopted as R153-09 and became effective on October 1,
2010. The State Board properly adopted the equalization regulations by the Legislative authority given to it
pursuant to NRS 361.375(8). Hence, when the State Board followed the equalization procedures it acted
legally and its actions are nat void. See Objection, pp. 13-14.
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cases. . .in a statute that. . .was intended to apply to all,. , .")."*

Similarly in this case, retroactive application of the equalization regulations is, not
only legally correct, but it provides uniformity and equality because the State Board, for
reasons explained above, previously had no standard by which it could equalize large areas
of the state. If the State Board acted with no equalization regulations, a property owner
could easily reference the Bakst and Barta cases claiming an unconstitutional lack of
uniformity and equality because the State Board action couid lead to a change of property |
assessments without the guidance of regulations to provide uniformity and equality.
Bakst, 122 Nev. at 1413, 1417, Barta, 124 Nev. at 626. At the December 3, 2012,
equalization hearing, Petitioners’ attorney made a similar statement regarding the purpose
of regulations, stating “the uniformity of regulations and uniformity of assessors in foliowing

those regulations is the only basis for assuring constitutional valuation.” See Record on
L Appeal, CD 1, Transcripts, December 3, 2012, p. 29, This same concept of uniformity
applies to the equalization process: the equalization regulations provided uniformity of
equalization.

Even if the equalization regulations do not apply retroactively. The State Board
should aiso be accorded latitude in its discretion executing equalization pursuant to .NRS
361.3095. See Opposition, p. 6. See Grant County v. State Bd. of Equalization and
Assessment, 63 N.W.2d 459, 467 (Neb.1954) (When “statute does not require any particular
method of procedure to be followed by the State Board in equalizing the assessment of
range and grazing lands between the various counties. It [state board] may adopt any
reasonable method for that purpose.”). See also, Boyd County v. State Bd. of Equalization
{ and Assessment, 2968 NW. 1562, 156 (Neb. 1941) (“The statute . . . does not require any
particular kind nor standard of evidence. The method to be used is left to the discretion of
the state board. No formal hearing is required. In addition to the evidence mentioned in the
record, the State Board may take into consideration matters within the general knowledge of

its members.” (citation omitted)). NRS 361.395 does not require any particular method for

 NRS 361.395 provides broad authority for the State Board to equalize and the equalization
regulations did not exceed such broad authority. NRS 361.375.
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statewide equalization purposes. -The State Board foliowed its own regulations.

Petitioners provide no authority for their allegation that the Writ of Mandarﬁus itself
which directed the State Board to hold equalization hearings, “does not direct the SBOE to
equalize for the tax years 2003-2004 to 2010-2011 using the equalization regulations. . .
See Opposition, p. 6. Without citations to legal authority, Petitioners’ contention need not
be considered. See Humane Soc. of Carson City, 92 Nev. at 478 ("Appellant cites no
authority to support its contention, and we need not consider it.” (citations omitted)). The
Court need not consider this argument or Petitioners' allegation that “[i}he contested case is
created here by the writ of mandate.” See Opposition, p. 6. Neither statement is supported
by citation to authority to support such contentions.

Contrary to Petitioners’ argument, the right to appeal is granted by statute or rule.
See Opposition, pp. 7-8. “The right to appeal is not a vested right; rather it is an inchoaté
right which is wholly derived from statute and the right no longer exists after the repeal of
the statute granting the right.” Chapman Industries v. United Ins, Co. of America, 110 Nev.
454, 457, 874 P.2d 739, 741 (1994) (citation omitted) also citing Gary v. Sheriff, 96 Nev. 78,
605 P.2d 212 (1980); Neilson v. Perkins, 86 Conn. 425, 85 A. 686 (1913); Lake Erie & W.R.
Co. v. Watkins, 157 Ind.' 600, 62 N.E. 443 (1902). in the Chapman case the party was
appealing a matter pursuant to a statute that had been repealed. The Chapman court held
such party had no right to appeal since the statute had been repealed.

The Legislature did not provide for an appeal of an equalization decision; therefore,
no appeal should be granted to Petitioners. See Clark County Sports Enterprises, Inc. v.
City of Las Vegas, 96 Nev. 167, 174, 606 P.2d 171, 176 (1980) ("It is clear from the
language of NRS 361.157 that it was the intent of the legisiature to limit the facilities
described to those operated by a public entity. Had the legislature intended inclusion, it
would have specifically so provided by language to that effect.”). The Legisiature expressly
provided for judicial review of an individual contested case. NRS 361.420. The Legislature
did not provide such review for a State Board general equalization decision applying to

classes of property. “The maxim of statutory construction, ‘expressio unius est exciusio
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alterius,’ applies to the judicial review provision of the Gaming Control Act. By expressly
designating the areas to which NRS 463.315 shall apply, the legislature, by implication,
excluded other areas therefrom.” O'Caflaghan v. Eighth Judicial Dist. Court In and For Clark
County, 89 Nev. 33, 35, 505 P.2d 1215, 1216 (1973) (citations omitted). In the O'Callaghan
case judicial review was not available pursuant to the applicable act; however, the court did |
not deny appéllant equitable relief. /d. at 36. Accordingly, the Legislature has not provided
for judicial review of a State Board equalization decision.

D. Conclusion

The issue before this Court is one of first impression. whether a State Board
equalization action is appealable pursuant to NRS Chapter 233B as a petition for judicial
review. The decision on this matter will determine if property owners from possibly large
portions of the state each have an individual right to appeal an equalization order and be
accorded the rights provided by a notice and a hearing through a contested case pursuant
to NRS Chapter 233B and NAC Chapter 361. If this is correct, then it wouid seem that
those same individuals would have to comply with the other statutory requirements in NRS
Chapter 361 such as NRS 361.420 which requires payment of the disputed taxes under
protest before appealing to a district court for judicial review of a State Board decision.

The Legislature has provided the exclusive remedy for taxp'ayers dissatisfied with
their property assessments in NRS 361.420. "All [taxpayer] actions must be for redress
from the findings of the State Board of Equalization." NRS 361.410(1). Property owners
must “pay each installment of taxes as it becomes due under protest in writing." NRS
361.420(1). [Emphasis Added]. Only then may the property owner seek a recovery in court
"of the difference between the amount of taxes paid and the amount which the owner claims

justiy to be due." NRS 361.420(2). This specific procedure for obtaining judiciai review of

property tax determinations precludes all other avenues for relief. Labruce v. City of North
Charleston, 234 S.E.2d 866, 877 (S.C. 1977) (statutory tax refund action is exclusive
remedy). NRS 361,420 exclusively governs all actions for disputes over assessments of

property taxes. “[I}f a statutory procedure exists either for recovery of taxes collected
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erroneously or for disputing an excessive assessment, that procedure must be foiiowed.
Golden Road Motor Inn, 105 Nev. at 404 (citing Lovelace Center for Health Sciences v.
Beach, 93 N. M. 793 (Ct. App. 1980) (Emphasis in original)).

Taxpayers would have to first appeal to the county board of equalization. Complaints

© W N ® O B oW N

based on the valuation of property are confined to review of "the record before the State
Board of Equalization.” 'NRS 361.420(5). NRS 233B.135(1). The burden of proof is on the
taxpayers to show that the valuation is unjust and inequitable. NRS 361.430. "To prevail on
a petition for judicial review, the taxpayer . . . must show that the tax valuation established
by the state board is unjust and inequitable." Golden Road Motor Inn, Inc., 105 Nev. at 405
(emphasis added). |
However, the foregoing procedure is unnecessary because the appeal process is for
appéal of a valuation developed through an assessment by a county assessor or county
board of equalization, or the State Board, not for an act of equalization by the State Board.
The matter before this Court is not a dispute over individual assessments appealed
pursuant to NRS 361.360 and NRS 361.400. Rather, this is a statewide equalization action
ordered pursuant to a writ of mandamus. NRS 361.395. See Petition, Exhibit 2, pp. 1-2;
Order, p. 4. See Bakst, 122 Nev. at 1412; Barta, 124 Nev. at 628, (Duty to equalize
pursuant to NRS 361.395 is separate and apart from from duty to hear individual contested
case appeals pursuant to NRS 361.400). To this point in time, the State Board has not
heard individual contested case appeals pursuant to NRS 361.395(2). Should the State
Board determine that the taxable value of some properties must be adjusted up, then such

property owners will be entitled to notice and a hearing pursuant to NRS 361.395(2).

\ " In its February 24, 2012 Order in this matter, the Supreme Court stated, "The State Board has
repeatedly stated in its motions and briefs that ne hearings have been held to equalize all property values in
the state. The State Board has previously met to discuss how to implement the requirements of NRS 361.385,
but has not held a public hearing during which taxpayers could air their grievances with the equalization
process, nor has it affirmatively acted to equalize property values.” The Marvin Court addressed taxpayers
petition to the State Board made in March, 2007. Marvin, 232 P.3d at 427 (taxpayers appealed to State Board
in March, 2007). Since the State Board had not held statewide equalization hearings prior to and up to March,
2007, it would be impossible for the Marvin opinion to address a statewide equalization action of the State
Board pursuant to NRS 361.395. Nevada Administrative Code Chapter 361 equalization regulations were -

effective April 20, 2010, pursuant to LCB File No. R153-09.
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The State Board respectfully requests this. Court dismiss Patitioners’ Petition for

Judicial Review and requests such other and further relisf this Court deems just and

equitable.
AFFIRMATION PURSUANT TO NRS 2398.030
The undersigned hereby affifrrs that this document does not contain the social -
security number of any person.

Dated: May 3, 2013. _
CATHERINE CORTEZ MASTO
Attorney General

. u’ T e A il

DAWN BUONCRISTIANT

Deputy Attorney General

Nevada State Bar No. 7771

100 N. Carson Street

Carson City, Nevada: 897014717

(775) 6841219 |

Aftorneys for the' State Board of Equalization

By:
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Nevada Office of the Attorney General
100 North Carson Street
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CERTIFICATE OF SERVICE
I hereby certify that | am an employee of the State of Nevada, Office of the Attorney
General, and that on May 3, 2013, | electronically filed the foreg-oing REPLY TO
PLAINTIFFS’/PETITIONERS’ OPPOSITION TO STATE'S MOTION TO DISMISS, with the
Clerk of the Court using the electronic filing system (CM/ECF), which served the following

parties electronically:

SUELLEN FULSTONE for Petitioners
DAVID CREEKMAN for Washoe County

The following parties will be served by depositing a true and correct copy of the
REPLY TO PLAINTIFFS'/PETITIONERS' OPPOSITION TO STATE'S MOTION TO
DISMISS, in a sealed, postage prepaid envelope for delivery by the L{_nited States Post

Office fully addressed as follows:

Attorney/Address Phone/Fax/E-Mail Party Represented
Norman J. Azevedo Phone: 7/75-883-7000 Petitioners

405 North Nevada Street Fax: 775-883-7001

Carson City, NV 89703

Dave Dawley, Assessor Phone. 775-887-2130 Dave Dawley,

City Hall _ Fax: 775-887-2138 Carson City

201 N. Carson Street, Suite 6 Assessor

Carson City, NV 89701

Michele Shafe, Assessor Phone: 702-455-3882 Michele Shafe, Clark
Clark County - Main Office | Fax: County Assessor .
500 South Grand Centrai E-Mail:

Parkway, Second Floor -

Las Vegas, Nevada 89155

Douglas Sennemann, Assess{ Phone: 775-782-9830 Douglas

Douglas County Fax: 775-782-9884 Sonnemann,

1616 8th St. Douglas County
Minden, NV 89423 Assessor

Mike Mears, Assessor " | Phone: 775-237-5270 Mike Mears, Eureka
Eureka County Michael A. Meg| Fax: 775-237-6124 County Assessor
P.O. Box 88 E-Mail; ecmears@eurekany.org :

20 S Main St :

Eureka, NV 89316

Jeff Johnson, Assessor Phone: 775-623-6310 Jeff Johnson,
Humboldt County Fax: Humboldt County
50 West Fifth Street E-Mail: assessor@hcnv.us Assessor
Winnemucca, NV 89445 '

Lura Duvall, Assessor: Phone 775-635-2610 Lura Duvall, Lander
Lander County Fax 775-6835-5520 County Assessor
315 8. Humboldt Street E-Mail:

Battle Mountain, NV 89820 | assessor@landercountynv.org

23

APX01123



£

Nevada Office of the Attorney General.
100 North Carson Sireet
Carson City, NV 89701-4717
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14
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19
20
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23
24
25

26

27
28

Attomey!Address

Phone/Fax/E-Mail

| Party Represented

| Melanie McBride, Assessor

Lincoln County

18% North Main Street
Suite 203

P.O. Box 420

Pigche, NV 89043

' Fax;

Pnone: 775-962-5890.
. F15-962-5802
E-Mail:

Melanie McBride,
Lincoln County
Assessor

|'T.inda Whalin, Assessor

Phone: 775-463-8520

Linda Whaln, Lyoen~

® N e G s LN o

PO Beox 400
Hawthorne, NV 8§9415-0400

difagsessor@@mineraicountynv,.org.

Lyon County Fax:  775-463-6599 County Assessor
27 5. Main Street.
Yerington, NV 89447 _ —
. | Dorothy Fowler, Assessor Phone: 775-945-3684 Dorothy Fowler,
| Mineral County Fax:  775-945-0717 Mineral County
105 South "A" Street, Suite 3 | E-Mall; ) - Assessor

Shirley Matsan Assessor

Nye County.

101 Radar Rd,
P.Q, Box 271

' Tonopah, NV 88049

Phone; 778-482-8174

Fax: 775-482-8178

=-Mail:.

Shirley Matson, Nye: |
County: Assessof

Jana - Sneddoh; Assessor
Storey County
Courthouse 26 S. B Street
Post Office Box 494

Fhone: 775-847-0981
Fax: 775-847-0904.

Jana Sneddon,
Storey-Cotnty
Agsessor

1 Virginia City, NV 89440

Dated: May 3, 2013,

Office q,ff 18 At‘torney General
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INDEX OF EXHIBIT TO REPLY TO PLAINTIFFS'/PETITIONERS'

OPPOSITION TO STATE'S MOTION TO DISMISS

Exhibit No.

Description of Exhibit

Pages

1

Nevada Supreme Court Case No. 56030, Order Affirming in
Part, Reversing in Part and Remanding dated February 24,
2012
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EXHIBIT 1

EXHIBIT 1

FILED
Electronically
05-03-2013:04:14:33 PM
Joey Orduna Hastings
Clerk of the Court
Transaction # 3704841
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IN THE SUPREME COURT OF THE STATE OF NEVADA

VILLAGE LEAGUE TO SAVE INCLINE No. 56030

ASSETS, INC., A NEVADA NON-
PROFIT CORPORATION, ON BEHALF F I L E D
OF THEIR MEMBERS AND OTHERS _

SIMILARLY SITUATED; MARYANNE

INGEMANSON, TRUSTEE OF THE FEB 2 % 2012
LARRY D. AND MARYANNE B. LIS I LN
INGEMANSON TRUST; DEANR. ar R
INGEMANSON, INDIVIDUALLY AND | oepoTveleR

AS TRUSTEE OF THE DEAN R, S

INGEMANSON TRUST; J. ROBERT
ANDERSON; AND LES BARTA, ON
BEHALF OF THEMSELVES AND
OTHERS SIMILARLY SITUATED,
Appellants,

vs,
THE STATE OF NEVADA ON
RELATION OF THE STATE BOARD OF
EQUALIZATION; WASHOE COUNTY;
AND BILL BERRUM, WASHOE
COUNTY TREASURER,
Respondents.

ORDER AFFIRMING IN PART, REVERSING IN PART AND
REMANDING

This is an appeal from a district court order dismissing a
petition for a writ of mandamus in a property tax action. Second Judicial
District Court, Washoe County; Patrick Flanagan, Judge.

In 2003, appellant Village League to Save Incline Assets, Inc.
filed a complaint in district court concerning property tax assessmenta
against the Nevada Department of Taxation, the Nevada Tax Commission,
the State Board of Equalization, the Washoe County Assessor, and the
Washoe County Treasurer, Village League alleged, in relevant part, that

the Washoe County Assessor used unconstitutional methodologies to

12- 06015
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assess property values in Incline Village and Crystal Bay for the 2003-
2004 tax year, and that the State Board of Equalization had failed to carry
out its constitutional obligation to equalize property valuations statewide.
Because Village League failed to exhaust its administrative remedies
before bringing suit, the district court dismissed the complaint and Village
League appealed the dismissal.

_ In 2009, this court affirmed in part and reversed in part the
district court's order. See Village l.eague v. State, Dep't of Taxation,
Docket No. 43441 (Order Affirming in Part, Reversing in Part and
Remanding, March 19, 2009). While agreeing that Village League failed

to exhaust available administrative remedies on the majority of its claims,

this court concluded that “[ijt is not clear, however, that Village League

" had available any means to administratively challenge the State Board of
Equalization’s alleged failures to carry out its equalization duties.” Id.
Consequently, the case was remanded to the district court for the limited
purpose of determining the viability of Village League’s equalization
clairh. Id.

On remand, Village League amended its complaint to seek a
writ of mandamus, alleging that the State Board of Equalization (the
State Board). failed to equalize valuations throughout the state, as well as
between Washoe and Douglas counties, for the 2003-2004 tax year, and
that writ relief was warranted to compel it to do so. Respondents the
State_Board, Washoe County, and the Washoe County Treasurer filed a
motion to dismiss, arguing, in relevant part, that a writ of mandamus was
unavailable to control the State Board’'s discretion in effecting equalization
for that tax year and that Village League had an adequate remedy at law.
The district court agreed and denied the petition for a writ of mandamus, .

Village League appealed the dismissal of its petition.

SupremE Court
oF
Nevana

0 19478 o
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We affirm in part, reverse in part, and remand this case to the
district court. As the parties are familiar with the facts, we do not recount

them further except as necessary to our disposition.

The State Board has an obligation to act and the proper forum for a
taxpayer to request statewide equalization is before the State Board

Generally, the district court's denial of a writ petition is
reviewed for an abuse of discretion; however, when the petition contains
questions of law, we review the district court’s decision de novo. 'ng_w.g
Newspapers v. Gibbons, 127 Nev. __, ., P.3d. __, __ (Adv. Op. No.
79, December 15, 2011).

The Nevada Constitution guarantees “a uniform and equal
rate of assessment and taxation” with respect to real property. Nev.
Const. art. 10, § 1; see State, Bd. of Equalization v. Bakst, 122 Nev. 1403,
1413, 148 P.3d 717, 724 (2006). Also, it is well settled that the State
Board had a duty in 2003-2004, as it does now, to equalize property
valuations in the state. NRS 361.395(1) (“[T)lhe State Board of
Egualization shall ... {e]qualize property valuations in the State.”); see
Marvin v. Fitch, 126 Nev. __, __, 232 P.3d 425, 430 (2010) (“NRS
Chapter 361 . .. obligates the State Board to equalize property valuations

throughout the state .... The State Board's predominant concern ..
should be the guarantee of a uniform and equal rate of taxation.”); State.
Bd. of Equalization v. Barta, 124 Nev. 612, 627-28, 188 P.3d 1092, 1102
(2008) (recognizing that the State Board has a duty to equalize property
valuations statewide).

In this case, the district court correctly stated that the State
Board has an obligation to determine the proper equalization of property
valuations throughout the state of Nevada, as well as between Washoe

County and Douglas County., The district court, further, correctly
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concluded that the proper forum for a taxpayer to request or discuss the

need for the adjustment of property valuations is before the State Board.

The district court erred in concluding that Village League had an
adequate remedy at law -

Village League argues that the district court erred in
determining that it had an adequate remedy at law, and in dismissing its
petition for a writ of mandamus. We agree.

A writ of mandamus will not issue if the petitioner has “a
plain, speedy and adequate remedy in the ordinary course of law.” NRS
34.170. The petitioner bears “the burden of demcnstrating that
extraordinary [writ] relief is warranted.” Pan v. Diét. Ct., 120 Nev. 222,
228, 88 .P.3d 840, 844 (2004). A petition for a writ of mandamus “should
be dismissed only if it appears beyond a doubt that [petitioners] could
prove no set of facts, which, if true, would entitle [them] to relief.” Buzz
Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 228, 181 P.3d 670, 672
(2008); see also NRS 34.300 (the “Nevada Rules of Civil Procedure relative
to civil actions in the district court are applicable to and constitute the
rules of practice in [mandamus] proceedings”).

Here, Village League petitioned for a writ of mandamus to
direct the State Board to equalize prﬁperty valuations throughout the
state. As noted above, the district court properly determined that the only
available forum for taxpayers to be heard regarding the statewide
adjustment of taxable property valuation is in front of the State Board.
The State Board has repeatedly stated in its motions and briefs that no
hearings have been held to equalize all property values in the state. The
State Board has previously met to discuss how to implement the
requirements of NRS 361.395, but has not held a public hearing during
which taxpayers could air their grievances with the equalization process,

nor has it affirmatively acted to equalize property values. The State

4
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Board's failure to conduct public hearings with regard to statewide
equalization has denied Village League an adequate remedy at law. See
Pan, 120 Nev. at 224, 88 P.3d at 841 (concluding that a writ of mandamus
is appropriate if the petitioner does not have an adequate remedy at law);
see also NRS 34.170. The district court erred in determining that Village

League had an adequate remedy at law. The State Board is required to
hold a public hearing, and its failure to do sc has precluded Village League
from availing itself of available administrative remedies.! For the
foregoing reasons, we

ORDER the judgment of the district court AFFIRMED IN
PART AND REVERSED IN PART AND REMAND this matter to the

district court for proceedings consistent with this order.? |

cJd.
p Saitta %

we [as 3. - nn- o
m | Cherr !
- . /LA J.

(ﬁbons : Hardesty

Parraguirre U

IBecause we have determined that Village League did not have an
adequate remedy at law, and are remanding this case to the district court,
we do not reach the substantive merits of Village League’s arguments.

®The Honorable Kristina Pickering, Justice, voluntarily recused
herself from participation in the decision of this matter. :

SueREME Count

Nuvapa
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cc.

Hon. Patrick Flanagan, District Judge

-Morris Peterson/Reno

Washoe County District Attorney/Civil Division
Attorney General/Carson City
Washoe District Court Clerk

APX01132



4§7g~&79
aAges
2 04 339;:;1
2499
HASALr

Dc;gsmaaa
DE;
03/2872a15 |

ETa

IR

06927
LERGUE

i

1i| 2490 .
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511 Attomey for Intervénors
6
7
8 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
9 IN AND FOR THE COUNTY OF WASHOE
10
11 || VILLAGE LEAGUE TO SAVE INCLINE ) Case No.: CV03-06922
ASSETS, INC., a Nevada non-profit )
12 || corporation, on behalf of their members and ) Dept. No.. . 7
others similarly situated; MARY ANNE )
13 | INGEMANSON, Trustee of the Larry D. and )]
Maryanne B, Ingemanson Trust; DEAN R. )
14 || INGEMANSON, individually and as Trustee )
of the Dean R. Ingemanson Trust; J. ROBERT )
15 |{ ANDERSON: and LES BARTA; on behalf of )
16 themselves and others similarly situated; )
: )
Petitioners, )
17 )
Vs, )
18 )
STATE OF NEVADA on relation of the State )
19 | Board of Equalization, WASHOE COUNTY; and ) MOTION FOR LEAVE OF
BILL BERRUM, Washoe County Treasuret, ) COURT TO FILE
20| . J ) MOTION INTERVENE
Respondents, )
21 )
)
22 _
23 COME NOW Intervenors, Ellen Bakst, Jane Barnhart, Carol Buck, Daniel Schwartz,
24 || Lillian Watkins, Don & Patricia Wilson and Agnieszka Winkler, hereinafter referred to as
25 || BAKST INTERVENORS, by and through their counsel of record, Norman J. Azevedo, Esq., and
26 || hereby files their Motion for Leave of Court to File Motion to Intervene pursuant to NRCP 24
27§} and NRS 12.130.
281 ../
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L INTRODUCTION

The BAKST INTERVENORS are seeking intervention in Case No. CV03-06922 because
the February 8, 2013 Order of the State Board of Equalization (“SBOE”) is in direct conflict with
their judgments received in State of Nevada v. Bakst, 122 Nev. 1403, 148 P.3d 717 (2006) and
State of Nevada v. Barta, 124 Nev. 612, 188 P.3d 1092 (2008).

Attached as Exhibit 1is the BAKST INTERVERNORS’ Brief in Intervention.

I.  POINTS & AUTHORITIES

BAKST INTERVENORS?® ability to intervene in the above-captioned matter is governed
by NRCP 24 and NRS 12,130, NRCP 24 provides as follows: |

RULE 24. INTERVENTION

() Intervention of Right. Upon timely application anyone
shall be permitted to intervene in an action: (1) when a statute
confers an unconditional right to intervene; or {2) when the
applicant claims an interest relating to the property or transaction
which is the subject of the action and the applicant is so situated
that the disposition of the action may as a practical matter impair or
impede the applicant’s ability to protect that interest, unless the
applicant’s interest is adequately represented by existing parties.

(b) Permissive Intervention. Upon timely application anyone
may be permitted to intervene in an action: (1) when a statute
confers a conditional right to intervene; or (2) when an applicant’s
claim or defense and the main action have a question of law or fact
in common. In exercising its discretion the court shall consider
whether the intervention will undaly delay or prejudice the
adjudication of the rights of the original parties.

(c) Procedure. A person desiring to intervene shall serve a
motion to intervene upon the parties as provided in Rule 5. The
motion shall state the grounds therefor and shall be accompanied
by a pleading setting forth the claim or defense for which
intervention is sought. The same procedure shall be followed when
a statute gives a right to intervene.

As set forth in NRCP 24(a), “Upon timely application anyone shall be permitted to
intervene ln an action... when the applicant claims an interest relating to the property or
transaction which is the subject of the action and the applicant is so situated that the disposition
of the actior: may as a practical matter impair or impede the applicant’s ability to protect that
interest, unless the applicant’s interest is adequately represented by existing parties.” See
Bartlett v, Bishop, 59 Nev, 283 (1939).

d
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The BAKST INTERVENORS are individual taxpayers who own residential real estate in
either Incline Village or Crystal Bay, Nevada and have a judgement in their favor which was
affirmed by the Nevada Supreme Court .

By way of background, the BAKST INTERVENORS contested their taxable values
determined by the then Washoe County Assessor all the way to the Nevada Supreme Court for
the tax years 2003/2004 and 2004/2005. The BAKST INTERVENORS were awarded two
Jjudgments pursuant to NRS 361.420 indicating their respective taxable values of their residences
had been determified in violation of Art. 10, Sec. I of the Nevada Constitution. The BAKST
INTERVENORS had finally resolved all of their outstanding matters with the Washoe County
Assessor during calendar year 2008 for all tax years through 2012/2013.

The SBOE recently rendered an Order on February 8, 2013 directing the Washoe County
Assessor to “reappraise all residential property in Incline Village and Crystal Bay.” See Exhibit
2: SBOE Order @ p. 9, paragraphs 1-2. The SBOE order dated February 8, 2013 directed the
Washoe County Assessor to reappraise “all residential properties™ which would include the
residential properties owned by the BAKST INTERVENORSl.

Thus, even though the BAKST INTERVENORS have a final judgment affirmed by the
Nevada Supreme Court determining their respective taxable values for the 2003/2004 and
2004/2005 tax years, the SBOE has ordered the Washoe County Assessor to disregard the
BAKST INTERVENORS?® final judgments and to “reappraise” their residences. Currently, in
Case No. CV03-06922, the existing parties to that case cannot protect or adequately represent the
interests of the BAKST INTERVENORS because no parties in Case No. CV03-06922 were
parties in Bakst, save and except Barta. Even though Barta was a party in Bakst, his interests
were different than the balance of the parties in that case as he is a party in Case No. CV(3-
06922.

1t is a fundamental tenant of tax law that “where a claim relating to a particular tax year is
litigated to a judgment on the merits, that judgment is res judicata as to any subsequent
proceedings involving the same claim and the same tax year.” See CIR Sunnen, 331 U.S. 591, 68
S.Ct. 715, 92 L.Ed. 898 (1948). Moreover, a judgment on the merits between the same party

3
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operates as an estoppel not only as to every matter which was offered and received, but as to
every other matter which might with propriety have been litigated and determined. International
Curtis Machine Turbine v. U.S., S.Ct. 56 F.2d 708 (1932). The BAKST INTERVENORS are
protected by these principles with regard to this matter before the court.

Further, NRS 12.130 provides any person with the right to participate in an action or
proceeding if that person has an interest in the matter being litigated. Specifically, NRS 12.130
provides as follows:

Intervention: Right to intervention; procedure, determination
and costs; exception.

1. Except as otherwise provided in subsection 2:

(2) Before the trial, any person may intervene in an action or
proceeding, who has an interest in the matter in litigation, in the
success of either of the parties, ot an interest against both.

{b) An intervention takes place when a third person is permitted
to become a party to an action or proceeding between other
persons, either by joining the plaintiffin claiming what is sought
by the complaint, or by uniting with the defendant in resisting the
claims of the plaintiff, or by demanding anything adversely to both
the plaintiff and the defendant,

(c) Intervention is made as provided by the Nevada Rules of
Civil Procedure.

" (d) The court shall determine upon the intervention at the same
time that the action is decided. If the claim of the party intervening
is not sustained, the party intervening shall pay all costs incurred

~ by the intervention.

2. The provisions of this section do not apply to intervention in
an action or proceeding by the Legislature pursuant to NRS
218F.720.

Case No. CV03-06922 clearly is either an action or a proceeding as defined by NRS
12.130(1)Xa). The SBOE in its decision has ordered the Washoe County Assessor to reappraise
all the residential properties in Incline Village and Crystal Bay which would include the
residences owned by the BAKST INTERVENCRS. Baséd on the SBOE's order directing the
Washoe County Assessor to reappraise their homes, the BAKST INTERVENORS now have a
direct interest in the outcome of the matter being litigated in Case No. CV03-06522. State v.
Wright, 10 Nev. 167 (1875).

!
!
wid
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{II. CONCLUSION
Based on the foregoing points, it is clear that the BAKST INTERVENORS have a direct
interest in the matter being litigated before the Court and should be granted intervener status as

provided in NRCP 24 and NRS 12.130.
DATED this { {) "day of March, 2013,

'ed

RMAN AZEV DO, ESQ.
e Bar
405 North evada Street
Carson City, NV 85703
(775) 883.7000
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1 ERTIFICATE OF SERVICE
2 [ hereby certify that on thecﬂaay of March, 2013, I placed a copy of the MOTION TO
3 INTERVENE, in the U.S. Mail, postage pre-paid, addressed as follows:
4 Suellen Fulstone, Esq.
5 Snell & Wilmer LLP
50 West Liberty Street, Suite 510
6 Reno, NV 89501 '
Attommey for Petitioner
7 Dawn Buoncristiani, Esq.
3 Office of the Attorney General
100 N. Carson Street
9 Carson City, NV 89701
10 David Creekman, Esq.
Washoe County District Atterney’s Office
1 Civil Division
P.0O. Box 30083
Reno, NV 89520
12
14 Johdnna Maher
15 :
16
17
18
19
20
21
22
23
24
25
26
27
28
6
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SECOND JUDICIAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA -

AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding document, MOTION FOR
LEAVE OF COURT TO FILE MOTION TO INTERVENE in Case No. CV03-06922, DOES
NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY PERSON.
DATED this @,_)5 dt;y of March, 2013

Nevada Bar » 4
405 Narth Nevada Street
Carson City, NV 89703
775.883.7000

Attorney for Intervenors
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Norman J. Azevedo, Esq. #3204
405 N. Nevada Street

Carson City, NV 89703
775.883.7000

775.883.70001 fax
norm(@nevadataxlawyers.com

Attorney for Intervenors

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

VILLAGE LEAGUE TO SAVE INCLINE Case No.: CV3-06922
ASSETS, INC., a Nevada non-profit
corporation, ont behalf of their members and
others similarly situated; MARYANNE
INGEMANSON, Trustee of the Larry D. and
Maryanne B, Ingemanson Trust; DEAN R,
INGEMANSON, individually and as Trustee
of the Dean R. Ingemanson Trust; J. ROBERT
ANDERSON; and LES BARTA; on behalf of
themselves and others similarly situated;

Dept. No.: 7

Petitioners,
Vs,

STATE OF NEVADA on relation of the State
Board of Equalization; WASHOE COUNTY:; and
BILL BERRUM, Washoe County Treasurer,
BRIEF IN INTERVENTION

Respondents,

Mt Vgt g “prgtt? vt vt g et e "t Nt e "t Vet Nt et e e’ st g N "

COME NOW Intervenors, Eilen Bakst, Jane Barnhart, Carol Buck, Daniel Schwartz,
Larry Watkins, Don & Patricia Wilson and Agnieszka Winkler, hereinafter referred to as the
BAKST INTERVENORS,' by and through its counsel of record, Norman J. Azevedo, Esq., and
hereby submits its Brief in Intervention pursuant to NRCP 24.

1

None of the BAKST INTERVENORS were or. are a party to Case No. CV03-06922, yet
somehow the State Board of Equalization has decided to extend its Equalization Order
beyond the actual Petitioners to all of Incline Village and Crystal Bay. This extension
by the State Board of Equalization includes the BAKST INTERVENORS.
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POINTS & AUTHORITIES
A.  BACKGROUND
Over ten (10) years ago, the BAKST INTERVENORS received notices of value from the
Washoe County Assessor (“Assessor”) that in many instances increased their taxable value of
their homes as much as 300% from the previous tax year. In order to increase the taxable value

of the residences in Incline Village and Crystal Bay, the Assessor changed his appraisal

methodologies from the previous tax year. The lead Plaintiff in State ex rel. State Bd. Of

Equalization v. Bakst, 122 Nev. 1403, 148 P.3d 717, 719-720 (2006) “Bakst I" was Dr. Alvin
Bakst. Dr. Bakst and the other property owﬁers were resolute in their conviction that the
Assessor’s appraisal methodologies (view classifications, rock classifications, time adjustments
and tear downs), were discriminatory and resulted in a violation of their constitutional right to a
uniform and equal assessment pursuant to Article X, Section 1 of the Nevada Constitution. In
furtherance of these convictions, the BASKT INTERVENORS proceeded through four (4) years
of very contentious administrative and judicial litigation.
B. BAKSTI

The Nevada Supreme Court, on December 28, 2006, rendered State ex rel. State Bd. Of
Equalization v. Bakst, 122 Nev. 1403, 148 P.3d 717, 719-720 (2006), agreed with the BAKST
INTERVENORS finding that the Assessor had violated the Constitution and the Nevada Tax
Commission (“Commission™) had been derelict in their duties for failing to properly adopt
regulations that allowed the Assessor to perform his statutory and constitutional function. See
Bakst I @ p.1416-1417. The BAKST INTERVENORS having prevailed on a four (4) year
highly contested tax case, rightfully assumed the case was concluded because they had received a
“Final Decision” in their favor from the Nevada Supreme Court adverse to the State Board of
Equalization “SBOE,” the Commission and Washoe County.

Six (6) years after the Nevada Supreme Court rendered its final decision in Bakst I, the
SBOE, as if the Bakst I decision had never been rendered, ordered the Assessor to go out and
reappraise the BAKST INTERVENORS’ homes in Incline Village and Crystal Bay, for tax years
2003/2004, 2004/2005 and 2005/2006. See SBOE Equalization Order dated February 8, 2013,

2
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The Bakst ] case finally adjudicated all claims for the 2003/2004 tax year. Even .though Bakst I
had finally adjudicated on the merits, all claims for the 2003/2004tax year, the SBOE
Equalization Crder did not direct the Assessor to exclude the BAKST INTERVENORS from the
recently ordered reappraisal.

Since the BAKST INTERVENORS have a final decision from the Nevada Supreme
Court addressing their taxable values for 2003/2004 and 2004/2005, a review of the arguments
before the Nevada Supreme Court in Bakst I and Bakst 1 will provide the Court with the
understanding that the recent SBOE Equalization Order directing a reappraisal of Incline Village
and Crystal Bay is nothing more than a rehash of the same arguments made to the Nevada
Supreme Court by the SBOE and County in Bakst I and Bakst I, all of which were rejected by
thé Nevada Supreme Court.

While the Nevada Supreme Court focused primarily on the constitutional requirements
attributable to the determination of taxable value by the Assessor in Bakst I, that was only one of
many issues litigated in that case by the BAKST INTERVENORS, the State and County.

The BAKST INTERVENORS will illustrate for the Court that all of the issues pertinent
to the SBOE Equalization Order have been previously raised in the proceedings both
administratively and judicially, and ultimately decided by the Nevada Supreme Court.
Specifically, the following points were litigated by the parties during the administrative and
Jjudicial action in Bakst I

1, The failure of the SBOE to equalize taxable values pursuant to NRS 361.395.

2, The threat of a retaliatory valuation (100% of FM.V.) by the SBOE to
TAXPAYER BAKST if the SBOE would be required to perform its equalization function as
provided for in NRS 361.395.

3. That the refund remedy being sought by the BAKST INTERVENORS was an
incorrect remedy and that it was nécessary to remand the case to the SBOE to reappraise not only
the BAKST INTERVENORS, but all residential properties in Incline Village and Crystal Bay.
ol '

o
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C. BAKSTII
After the Nevada Supreme Court rendered its decision in Bakst 1, the State and County
refused to correct the taxable values for the next succeeding tax year 2004/2005, claiming that
because the 2004/2005 taxable values of the residential properties in Incline Village and Crystal
Bay had been determined utilizing a statutorily prescribed methed of valuation, namely
“factoring,” that the BAKST INTERVENORS were required to once again receive a decision
from the Nevada Supreme Court addressing the taxable value of their residences for the
2004/2005 tax year. In State ex rel. State Board of Equalization v. Barta, 124 Nev. 58, 188 P.3d
1092 (2008) “Bakst I1,” the Supreme Court again rejected all of the arguments of the County and
State and ordered a refund for the 2004/2005 tax year. The recent SBOE Equalization Order
again directed the Assessor to reappraise the BAKST INTERVENORS” properties for the
2004/2005 tax year even though the BAKST INTERVENORS have a final decision from the
Nevada Supreme Court addressing the 2004/2005 tax year,
D, . THE SBOE EQUALIZATION ORDER DATED FEBRUARY 8, 2013
Recently, the SBOE held a series of hearings and published notifications in a variety of

newspapers, but never specifically noticed any of the BAKST INTERVENORS regarding the
equalization hearings, even though ﬂ;e EAKST INTERVENORS had received final judgments
for all of the years that were before the SBOE on its equalization matters. In the SBOE
Equalization Order, pertinent to the BAKST INTERVENORS, the following portions are
relevant for the Court’s consideration:

The Department comments that NAC 361.652

defines “equalized property,” which means to

“ensure that the property in this state is assessed

uniformly in accordance with the methods of

appraisal and at the level of assessment required by

faw.” The Department further commented that there
is insufficient information in the record to determine

whether the methods of appraisal used on all the
properties at Incline Village were not uniforin. In
addition, the Department recommended that the
State Board examine the effects of removing the
unconstitutional methodologies to determine the
resulting value and whether the resulting value
i:ompiies with the level of assessment required by
aw.
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As stated above, in the SBOE Equalization Order the findings indicate the only “party”
that suggested that Incline Village and Crystal Bay were out of equalization was the Department
and not Washoe County. Based on this finding, the SBOE rendered the following Order:

The Washoe County Assessor is directed to
reappraise all residential properties located in
Incline Village and Crystal Bay to which an
unconstitutional methodology was applied to derive
taxable value during the tax years 2003-2004, 2004-
2005 and 2005-2006. The reappraisal must be
conducted using methodologies consistént with
Nevada Revised Statutes and regulations approved
by the Nevada Tax Commission in existence during
each of the fiscal years being reappraised. The
reappraisal must result in a taxable value for land
for each affected property for the tax years 2003-
2004, 2004-2005 and 2005-2006.

E. LEGAL ARGUMENTS |

1. Generally

The primary substantive issue before the Court in Case No, CV03-06922 is equalization
pursuant to NRS 361.395, and the ability or the proper remedy of the State and County within the
context of a finding that certain parcels may be out of equalization, Specifically, as noted above,
the SBOE ordered a reappraisal of Incline Village and Crystal Bay’s residential properties for the
2003/2004, 2004/2005 and 2005/2006 tax years. This Order by the SBOE did not exclude any of
the residential properties in Incline Village or Crystal Bay. As such, all of the residential
properties of the BAKST INTERVENORS are going to be reappraised as provided for in the
SBOE Equalization Order.

Even though the BAKST INTERVENORS have final decisions for the three (3) tax years
that are the subject of the SBOE Equalization Order, the SBOE did not exclude those properties
from its Order. This failure on the SBOE to exclude the BAKST INTERVENORS’ residences
from the SBOE Equalization Order can be explained by reviewing the advice provided to the
SBOE during the deliberative phase of the SBOE hearing, prior to rendening its Equalization
Order. Specifically, the Deputy Attorney General advising the SBOE provided as follows:

MEMBER JOHNSON: .... What can we or

can’t we do as a board?

MS., BUONCRISTIANI: I think if you look at your
writ of mandate, I agree with what Dennis was

5
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saying in that it leaves it pretty open as to what
you can do. [’m not sure, and I couldn’t teill you
that [ agree with Ms, Fuistone in terms of you
are limited to what the Supreme Court has said
in Bakst or Barta. Because you have the
opportunity,

This is very similar properties, but these, this is a
hearing where you're taking information. And for
you to ignore information that you take or that you
could take there wouldn’t be a purpose to the
hearing, Does that answer your question?

[Emphasis Added]

See Transcript of Department of Taxation
State Board of Equalization, December 3,
2012@p,71 &p.72.

Given that legal advice, the SBOE rendered the Equalization Order. The SBOE ordered a
reappraisal of the residences in Incline Village and Crystal Bay based on the advice of the Deputy
Attomney General that the SBOE was not constrained by two (2) Nevada Supreme Court
decisions, namely Bakst [ and Bakst II. The Deputy Attorney General advised the SBOE that it
was not constrained by Bakst I and Bakst i1, even though Bakst I and Bakst I specifically
litigated the identical facts present before the SBOE, and addressed legal arguments pertinent to
both the unconstitutional valuations and assessments of ad valorem property tax that occurred in
Incline Village and Crystal Bay for the 2003/2004 and 2004/2005 tax years, and also legal
arguments regarding the failure of the SBOE to equalize pursuant to NRS 361.395.

2. The SBOE Equalization Order violates the BAKST INTERVENORS’

‘Taxpayers’ rights as no further action is permissible as the Assessor and
SBOE are collaterally estopped for taking any action as to the 2003/2004,
2004/2005 and 2005/2006 tax years and the Bakst I and Bakst IT are res
Jjudicata to the current action

In tax cases, the Iegal princi'pals of collateral estoppel and res judicata are applicable to
prohibit vexatious litigation by the Government adverse to Taxpayers, as well as prohibiting
Taxpayers from re-litigating the same issue over and over again . See e.g. NRS 372.775 [res
Jjudicata and collateral estoppel applicable to sales tax]. Previously, the Nevada Supreme Court
on two (2) occasions has specifically addressed the application of the doctrine of res judicata in
o

wd
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the ad valorem property tax context. See Kroeger Properties & Development, Inc. v. Douglas
County Commissioners, 101 Nev. 583; 707 P.2d 544 (1985). Bissell v. College Development
Co., 89 Nev. 558, 517 P.2d 185 (1974).

Based on the above stated Supreme Court decisions, the stare decisis in the State of
Nevada has long observed that res judicata (claim preclusion) and collateral estoppel (issue
preclusion), are related but distinct preclusion doctrines and are applicable to tax matters. The
judicial doctrine of Res judicata prevents re-litigation of claims, i.e. it “puts an end to the cause
of action, which cannot be brought into litigation between the parties upon any ground
whatever,” regardless of whether that ground or issue was actually litigated when the claim was
first adjudicated. See Nevada v. United States, 463, U.S. 110, 129-30 (1983). By conirast,
collateral estoppel precludes re-litigation of particular issues. Collateral estoppel operates to
preclude litigation of a particular issue in a second suit even if the claim for a cause of action
involved in the second suit is different from a previous adjudicated claim involving the same
issue, but only if the issue was actually litigated in connection with the prior claim. See Parkiane
Hosiery Co., Inc. v. Shore, 439 U.S. 322,326 (1979). See nternational Curtis Machine Turbine
v. U.S, S.Ct. 56 F.2d 708 (1932).

The definitive case addressing the application of res judicata and collateral estoppel ina
tax matter is CIR Sunnen, 331 U.S. 591, 68 S.Ct. 715,92 L.Ed. 898 (1948). While the tax in
issue before the United States Supreme Court in Sunnen was an income tax, the conclusions of
the U.S. Supreme Court in Sunnen have been adopted by the Nevada Supreme Court in applying
the judicial doctrine of res judicata and collateral estoppel in tax cases. See Case No. 25948
Imperial Palace v. Nevada Department of Taxation. See Exhibit 5. Accordingly, a detailed
review of the U.S. Supreme Court’s reasoning and holding in Sunnen is warranted in this case.
Specifically, the Supreme Court in Sunnen concluded as follows:

o
wd

2

Reference to unpublished decision No. 25948 is done pursuant to Supreme Court Rule
123, and is being offered as an example of a rule of the case.
7
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a.

follows:

b.

The U.S. Supreme Court in Sunnen explains the doctrine of res judicata as

The general rule of res judicata applies to repetitious
suits involving the same cause of action. It rests
upon considerations of economy of judicial time
and public policy favoring the establishment of
certainty in legal relations. The rule provides that
when a Court of competent jurisdiction has entered
a final judgment on the merits of a cause of action,
parties to the suit and their privies are thereafter
bound “not only as to every matter that was offered
and received to sustain or defeat the claim or
demand but as to any other admissible matter which
might have been offered for that purpose.”
Cromwell v. Sac County, 94 US 351,352,24 L ed
195, 197. The judgment puts an end to the cause of
action which cannot again be brought between the
patties upon any ground whatever absent fraud or
some other factor invalidating the judgment.

See Sunnen @ p.596, 597.

The U.S. Supreme Court explains the difference between res judicata as

compared to collateral estoppel as follows:

But where the second action between the same party
is upon a different cause or demand the principal of
res judicata is applied much more narrowly. In this
situation, the judgment in the prior action operates
as an estoppel, not as to matters which might have
been litigated and determined, but “only as to those
matters in issue or points controverted, upon the
determination of which the finding or verdict was
rendered. See Cromwell v. Sac County, 94 US
351,352,24 Led 195, 197. ...

Since the cause of action involved the second
proceeding is not swallowed in the prior suit, the
parties are free to litigate points that were not issue
in the first proceeding, even though such points
might have been tendered and decided at that time.
But maiters which were actually litigated and
determined in the first proceeding cannot be
relitigated. Once a party Las fought out a matter in
litigation with the other party, he cannot later renew
that duel. In this sense, res judicata is usually and
muore accurately referred to as estoppel by judgment
or collateral estoppel. ...

See Sunnen @) 598.
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c. The U.S. Supreme Court explains the application of res Judicata in a tax case as
follows:
.. Taxes are levied on an annual basis. Each vear is
the otigin of a new liability and of a separate cause
of action thus if a claim of liability or non liability
relating to a particular tax year is litigation a
judgment on the merits is res judicata as to any
subsequent proceeding invoiving the same claim
and the same tax year. ..

See Sunnen @ 598.

d. The U.S. Supreme Court explained when a claim constitutes a separate claim in a
tax case.
.. If the later proceeding is concerned with a similar
or unlike claim relating to a different tax year, the
prior judgment acts as a collateral estoppel only as
to those matters in the second proceeding which
were actually presented and determined n the first
suit.
[Emphasis Added]

See Sunnen @ 598, 599.

Applying the legal principals set forth in Swsnen to the fac;ts of this case result in the
inevitable conclusion that the SBOE is estopped from reappraising the BAXST
INTERVENORS? residences for the 2003/2004, 2004/2005 and 2005/2006 tax years. The SBOE
has ordered the Assessor to reappraise the residences of the BAKST INTERVENORS, and if
such reappraisal indicates that 2 higher value is warranted, then a second hearing will occur
wherein the BAKST INTERVENORS will be required to re-litigate their taxable value for their
homes for the same tax years upon which they have already received a final judgment on the
merits. As provided for in Sunnen, because the SBOE is attempting to reappraise the same tax
years thet the BAKST INTERVENORS have final judgments on the merits, the SBOE and
County are bound “not only as to every matter which was offered and received to sustain or
defeat the claim or demand, but as to any other admissible matter which might have been offered
for that purpose.” See Cromwell v. Sac County, 94 US 351, 352,24 L ed 195, 197. The SBOE

must accept once and for all, as very aptly articulated in Sunmen, “ Once a party has fought out a
9
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matter in litigation with the other party, he cannot later renew that duel.” The duels engaged
during the pendency of Bakst I and Bakst I] were contentious, exhaustively litigated between the
parties on all factual and legal points and there was nothing left on the table at that time by either
party. The SBOE Equalization Order is a direct attempt to start the valuation process all over for
the three (3) tax years previously resolved by the Nevada Supreme Court. The case is over and
has been for five (5) years to six (6) years.

Even if the Court cannot conclude somehow that the judgments in Bakst I, Bakst If and
the administrative decision from the SBOE for tax year 2005/2006 constitutes estoppel by
judgment or res judicata , the SBOE and Assessor are collaterally estopped from proceeding
forward, as all of the issues present in the case before the Court have previously been litigated by
the parties. Specifically, the parties argued the failure of the SBOE to equalize pursuant to NRS
361.395, as weil as whether the correct remedy in the case should have been a reappraisal of the
tresidential propertié in Incline Village and Crystal Bay, as opposed to 2 refund.

During Bakst 1, Bakst II, and the proceedings before the SBOE for 2005/2006, the
following points were exhaustively litigated by the partics.

@ The failure of the SBOE to equalization pursuant to NRS 361,395 was raised
in Bakst I and Bakst IT

The issue regarding the failure of the SBOE to equalize pursuant to NRS 361,395 was
raised both in Bakst I and Bakst If cases. Specifically, the lead Plaintiff in Bakst /, namely Dr.
Alvin Bakst, raised the failure of the SBOE to equalize pursuant to NRS 361.395. In the
responding brief filed by the BAKST INTERVENORS in Bakst { before the Nevada Supreme
Court, the following was offered:

The STATE BOARD has never equalized
pursuant to NRS 361.395(1)(b)

NRS 361.395(1)(b) requires the STATE BOARD to
review the tax rolls as adjusted by the respective
county board of equalization and to equalize and
establish the taxable value of all property subject to
the uniform and equal clause of the Nevada
Constitution, The STATE BOARD has never
discharged this function for the 2003-2004 tax year
or for any other year that the TAXPAYERS are
aware of. RA 2580-2581; RA 2606-2609,

10
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..... The STATE BOARD in response to
TAXPAYER BAKST’s request for equalization
pursuant to NRS 361.395(1)(b} threatened him with
a retaliatory assessment. S}veciﬁcally, STATE
BOARD Member Johnson® stated:

What Shelli is saying too is if you're going to have -
we want all citizens of the state of Nevada treated
equally and if Clark County is on the tax roll at 100
percent of their full cash value, Incline is on at 70
and Douglas is on at 60, we should find some way
where they’re all treated the same and maybe we
should bring them all up to 100 percent of
market value and maybe that would be the most

equitable thing. A D696
[Emphasis added.]

Accordingly, even though the STATE BOARD
professes to adhere to the constitutional mandates of
valuing property in a uniform and equal manner
when requested by TAXPAYERS to equalize their
property, the TAXPAYERS’ requests have been
either summarily dismissed as not relevant or
threatened with a retaliatory assessment. AA 0696.
STATE BOARD Member Johnson’s statements to
TAXPAYER BAKST cannot be reconciled with the
statute since NRS 361.395(1)(b) requires property
to be equalized to its taxable value which is always
less than market value. NRS 361.227(5).

See BAKST INTERVENORS’ Bakst /

Answering Brief @ p. 42:6:11 & p. 44:6-19.

See Exhibit 1.

In Bakst 11, once again the topic of NRS 361.395 on the equalization functions was raised

during the administrative and judicial litigation. Specifically, in BAKST INTERVENORS’

Answering Brief in Bakst /T the following is provided.

H, A Remand is Not an Appropriate Remedy
Given the Fact that the Commission and
State Board have Failed to Timely and
Properly Regulate and Equalize Values
Pursuant to NRS 361.395

3

The Member Johnson referenced in this quote is not the same Member Johnson currently
seated on the SBOE. The current Member Johnson on the SBOE is the son of the Board
Member quoted above, which indirectly reflects how long this matter has been
maintained by the State and County.

11
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Both the State Appellant and the County Appellant
in essence, argue that the relief they are seeking
from the Supreme Court is to “remand to the State
Board for it to make findings as to the correct
valuations under what this Court determines to be
the regulations’ validity in effect with respect to
those valuations.” See Opening Brief @ p. 17:22-
24. Appellants’ request for remand is both factually
and legally inappropriate primarily attributable to
the actions and inactions of the Commission, State
Board and Assessor. Appellants suggest that by
reducing the value of the 38 parcels, a roll back to
2002/2003 would create an inequality amongst
taxpayers. Specifically, Appellants provide as
follows:

Additionally, the remedy given to the taxpayer
should not create inequality among other taxpayers.
Imperial Palace, 108 Nev. @ 1068, 843 P.2d at
818. ,

See Opening Brief @ pp. 15:1, 16:1-2

The Maddox Court and the Griffin Court both have
concluded that the valuations performed by the
Assessor for tax year 2003/2004 and tax year
2005/2005 have resulted in non-uniform and non-
equal assessments of taxation. Thus, the purported
inequality that Appellants suggest would occur as a
result of the roll back to 2002/2003 is already
present. It is the outright refusal of the Commission
and State Board to apply the reasoning of Baks? to
all similarly- situated parcels that continues to
maintain the inequality.

See Exhibit 2 @ p.29:25-28, p.30:1-18.

As shown by the excerpt from the BAKST INTERVENORS' Responsive Brief in Exhibit

2, the SBOE long ago began its crusade to persuade the Nevada Supreme Court to reappraise
Incline Village and Crystal Bay as opposed to paying a refund within the context of Bakst I/,

furtherance of its desire to revalue the residential properties in Incline Village and Crystal Bay at

100% of their full cash value, as stated by Member Johnson, the SBOE argued to the Nevada
Supreme Court in Bakst II as follows: |

The Bakst Respondents’ rationale for not using a
remedy in accord with the foregoing is illogical. On
one hand, the Bakst Respondents posit that they
only altemative to another rollback would be to
reappraise the whole State of Nevada. Statewide
reappraisal offets a hypothetically best case, one

12
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that the Bakst Respondents must realize will be
reject because it is prohibitively expensive and,
even assuming statewide lack of equalization, could
only minimally affect statewide tax burdens. In the
present case, it would be more appropriate to follow
NRS 361.420(6) by reappraising and valuing the
properties without using the point systems and view
classifications.

See Reply Brief of State Board of
Equalization, Nevada Tax Commission, and
Depariment of Taxation to Briefs on behalf
of Respondents @ p.10-21-25, p. 11 @ 1-3.
See Exhibit 3.

Accordingly, it is clear that the topic of equalization pursuant to NRS 361.395 was argued
extensively in both Bakst J and Bakst JI. Furthermore, the SBOE argued against a refund to the
BAKST INTERVENORS and wanted the opportunity to do a reappraisal of Incline Village and
Crystal Bay instead of giving a refund. The Nevada Supreme Court previously rejected all of
these arguments and awarded the BAKST INTERVENORS a refund for both the 2003/2004, and

2004/2005 tax years. The SBOE similarly issued an administrative decision for 2005/2006, once

_ again awarding a refund to the BAKST INTERVENORS.

While the BAKST INTERVENORS do believe that the SBOE should discharge its
equalization fimction as required by NRS 361.395, it cannot do so retroactively. The BAKST
INTERVENORS were never a party to Case No. CV03-06922, as such that case cannot extend to
them retroactively as contemplated by the SBOE Equalization Order. This is true whether the
results of a reappraisal would generate a further refund or indicate a different value is required.
The tax years which are the subject of the SBOE Equalization Order are closed as to the BAKST
INTERVENORS. Furthermore, as discussed below, those tax years are closed for all property
owners because the SBOE has no authority to issue deficiencies for previous tax years.

(ii) The SBOE does not have jurisdiction to order the Assessor to reappraise the
residential properties in Incline Village and Crystal Bay

The SBOE, without exception, argues to 21l Courts in the State that “The State Board is a
state executive branch agency with special and limited jurisdiction. See State v. Central Pac.
wd
wd
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R.R. Co., 21 Nev, 172,26 P. 22, 226 (1891) (“A Board of equalization is of special and limited

jurisdiction, and, like all inferior tribunals, has enly such powers as are specially conferred upon

it”) See Exhibit 4 @ p.4:13-16.

361.395 only permits the SBOE to review tax rolls except reviewing tax rolls as part of its
equalization. Clearly, if as represented by the SBOE, it is a Board of limited and special

jurisdiction, there would need to be some statute or regulation that bestowed that power upon the

NRS 361.395 provides as follows:

NRS 361.395 Equalization of property values
and review of tax rolls by State Board of
Equalization; notice of proposed increase in
valuation.

1. During the annual session of the State Board
of Equalization beginning on the fourth Monday in
Mharch of each year, the State Board of Equalization
shall:

(2) Equalize property valuations in the State.

(5) Review the tax rolls of the various counties
as corrected by the county boards of equalization
thereof and raise or lower, equalizing and
establishing the taxable value of the property, for
the purpose of the valuations therein established by
all the county assessors and county boards of
equalization and the Nevada Tax Commission, of
any class or piece of property in whole or in part in
any county, including those classes of property
enumerated in NRS 361.320.

2. If the State Board of Equalization proposes
to increase the valuation of any property on the
assessment roll, it shall give 10 days’ potice to
interested persons by registered or certified mail or
by personal service. The notice must state the time
when and place where the person may appear and
submit proof conceming the vahzation of the
property. A person waives the notice requirement if
he or she personally appears before the Board and is
notified of the proposed increase in valuation.

NRS 361.395 does not authorize SBOE to direct any Assessor to take any action, NRS

SBOE. NAC 361.665 provides in pertinent part as follows:

wd
)
o
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NAC 361.665 Hearing on preliminary finding:
Order of State Board; additional hearing

following order for reappraisal. (yr g 361 375,
. 361.395) ‘

1. Upon the completion of a hearing scheduled
pursuant to NAC 361.664, the State Board will
1ssue: ..

(c) An order requiring the reappraisal by the
county assessor of a class or group of properties
in a county; or

2. If the State Board orders the reappraisal of a class
or group of properties pursuant to this section, the
State Board will:

(a) Schedule an additional hearing to determine
whether to issue an order ...

[Emphasis Added]

Therefore, the SBOE does have the authority from 2010 forward to order the Assessor to
reappraise a class or group of property within the County. What the SBOE does not have is the
authority to require an Assessor to reappraise property ten (10) years in amrears or reappraise
retroactively.

Chapter 233B of the NRS provides that regulations adopted by an agency of the State of
Nevada are not effective until after the agency has complied with all of the administrative
requirements of Chapter 233B of the NRS applicable to the adoption regulations by State agency
(see NRS 233B.0395 et seq.) and the Legislative Counsel Bureau files the regulation with the
Secretary of State. See NRS 233B.040, Specifically, NRS 233B.070(1) provides as follows:

NRS 233B.070 Effective date of permanent,
temporary and emergency regulations;
d}sseminaﬁon of regulations; duties of Secretary
of State.

1. A permanent regulation becomes effective when
the Legislative Counsel files with the secretary of
State the original of the final draft or revision of a
regulation, except as otherwise provided in NRS
293.247 or where a later date is specified in the
regulation,

15
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NAC 361.665 did not become effective until 2010, long after the BAKST

INTERVENORS cases were final and the tax years which are the subject of the SBOE’s Order

has long since closed. Since none of the BAKST INTERVENORS were a party to Case No..
CV03-06922, there is no lawful manner upon which unrelated parties to the BAKST
INTERVENORS could initiate and maintain an action that could somehow disturb their final
decisions in Bakst I and Bakst Il. The Supreme Court in Sunnen did discuss the proper
application of the doctrine of res judicata when there is a change in legal principals subsequent
to the rendering of the first judgment. Specifically, Sunner provides as follows:
A taxpayer may secure a judicial determination of a
particular tax matter, a matter which may reoccur
without substantial variation for some years
thereafier. But a subsequent modification of the
significant facts or a change or development in the
controlling legal principals may make that
determination obsolete or erroneous for future
purposes.
[Emphasis Added)
See Sunnen @ 599.

What appears to the BAKST INTERVENORS may have happened in that case is the
Department and the SBOE after the conclusion of Bakst I and Bakst II, hatched an ill advised
plan to collaterally attack the prevailing parties, namely the BAKST INTERVENORS, and other
sitnilarly situated Taxpayers who prevailed in Bekst I and Bakst II, when the Nevada Supreme
Court issued its order on February 24, 2012. See Order Affirming in Part, Reversing in Part and
Remanding. The guestion before tbe Court is whether a party to a litigation who was found by
the Supreme Court to have been derelict in its duties; can adopt retroactive regulations to “claw
back” what has already been lost. There is no legal authority that can be found by the BAKST
INTERVENORS that would permit such unprecedented and unlawful activity.

Equalization today in Nevada does not exist. The Court should challenge the SBOE to
substantiate its findings in its Equalization Order. Any Taxpayer who is vigilant in verifying his
taxable value can check from County Assessor to County Assessor in the State of Nevada and
quickly verify that taxable values and methodologies for valuation vary from County to County.
The SBOE should endeavor to discharge its constitutional function on a prospective basis with

16
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the hope that one day equalization will occur in the State of Nevada, given the fact that prior to
2006/2007, it appears the SBOE never discharged is constitutional function as set forth in NRS
361.395,

The application of res judicata and collateral estoppel in tax cases is of vital importance
because without exception one of the parties to the litigations is a Government agency. Since
one party to a tax case is the Government, the application and enforcement against the
Government of this judicial doctrine is sirictly adhered to. Otherwise, the Government, or in this
case the SBOE, could lose a case and after such a loss, promulgate new regulations or statutes,
then retry the case utilizing the new retroactive regulations or statutes, thereby effectively re-
stacking the deck so that the re-litigation of the issue would place the Taxpayer in an un-
winnable scenario. This is exactly what is occurring in this case. The SBOE in its Response to
Plaintiff’s Objection provides as foltows:

Similarly in this case, retroactive application of the

equalization regulations is, not only legally correct,

but it provides uniformity and equality because the

State Board, for reasons explained above,

previously had no standard by which it couid

equalize large areas of the state.
See State’s Response to Plaintiff’s
Objection to SBOE Report and Order
@p.11:22-24, p.12:1.

The SBOE adopted new regulations in 2010 regarding equalization which are being
implemented against the BAKST INTERVENORS as set forth in the Equalization Order. The
SBOE does not hide the fact that it promulgated new law to utilize not only against the
Petitioners in this case, but against the BAKST INTERVENORS, all of whom have a final
judgment. As stated in Sunnen, when the Government, in this case the SBOE, changes the
controtling legal principals after the issuance of the first judgment, the change in the controlling
legal principals may make the judgment or erroneous but only for “future purposes.” See
Sunnen @) 599.

o
vl
o
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(iii) Contrary to the assertions of the SBOE, the equalization process embodied in
NRS 361.395 is not intended to balance the State Budget
‘The SBOE describes the purpose of the equalization process as follows:
“The State Board was to assure there would be

enough assessed value to support the expenses in
the State budget.”

See State’s Response to Plaintiff’s Objection
to SBOE Report and Order @ p.4:14-15

The single statement by the SBOE in its response explains the reasoning and rationale of
the SBOE in issuing its Equalization Order. The Equalization Order is nothing more than an
attempt and hope to raise additional tax revenue. As stated above, the State, after having been
found to violate the Nevada Constitution, is implementing a process with the hope of “clawing”
back the tax dollars it lost. In order to revive a new tax process, the SBOE must justify to the
Court the following of its actions:

1. Disregarding two (2) Supreme Court decisions that have already rejected the
request of the SBOE to do a reappraisal of the residents of Incline Village and Crystal Bay.

2. Disregarding the well established judicial doctrines of collateral estoppel aﬁd res
Judicata.

3. Extending CV03-06922 to the BASKT INTERVENORS, and other similarty
sitnated Taxpayers whe previously have never been a party to the case.

4, Disregarding the fact that there is no provision in Chapter 361 of the NRS that
would permit either a reappraisal of the BAKST INTERVENORS' homes, or a statutory
provision that would permit a retroactive billing to the BAKST INTERVENORS, or any other
party.

The only reasonable explanation why Nevada SBOE would attempt to initiate a tax
process ten (10) years in arrears with absolutely no legal support for the same is to collaterally
attack its losses in Bakst [ and Bakst Il
wd
wd
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(iv)  The SBOE cannot equalize retroactively residential property in Incline
Village and Crystal Bay

Chapter 361 of the Nevada Revised Statutes govern the imposition of the ad valorem
property tax which is the subject of the case before the Court. The SBOE Equalization Order
requires the Assessor to revalue all residential property in Incline Village and Crystal Bay and it
seems that to the extent the reappraisal indicates the taxable value is too low, then a second
hearing will occur.

Chapter 361 of the NRS does not contain a provision that allows retroactive billings or
deficiency determinations to be issued by the SBOE, Commission, or the County. In Nevada, for
other taxes, there are statutory provisions that permit retroactive billings, namely NRS 360.300 et
seq., but those statutory pro.visions are inapplicable to the taxes levied pursuant to Chapter 361 of
the NRS. Therefore, irrespective of the outcome from the reappraisal, there is no provision in
law that zllows a retroactive billing adverse 10 a property owner, let alone ten (10) years in
arrears.

A review of the statutory provisions in Chapter 361 further support that a retroactive
billing by the SBOE or Assessor, would constitute a due process violatioﬁ because all statutory
time lines have expired. Specifically, the following deadlines are applicable in Chapter 361 of
the NRS.

The notice of the Assessor’s determination of taxable value is transmitted in the latter
part of November or early December of the calendar year preceding the tax year in question. See
NRS 361.260. For exampie, for tax year 2003/2004, the notice of taxable value was required to
be transmitted by the Assessor in the latter part of November 2002, or early December 2002. If
an Incline Village resident wanted to appeal the taxable value determination for a particular tax
year, that resident was required to file an appeal by January 15 of 2003. See NRS 361.356.
Accordingly, the time frame for all tax years which are the subject of the Equalization Order have
lapsed. '

The Counfy Treasurer, based én the Assessor’s determination of taxable value, calculates

the ad valorem tax due and bills the same on the secured tax roll pursuant to NRS 361.300.

19
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Once the ad valorem tax bill is calculated, then the abatement provisions set forth in NRS
361,471 to NRS 4735, are applied to the ad valorem tax bill to provide that such bill can only
increase from the previous tax year by 3% for primary residences and 8% for all other property.
If a Taxpayer believes there is an error in the abatement calculation for a particular tax year, there
is a statutory process that allows the Taxpayer to dispute the same. The Assessor explains very
well the process and the time lines a Taxpayer must follow in order to avail oneself of the
contested case process. A Taxpayer must file a written Petition with either the Assessor or the
Treasurer by a specific time. For all tax years prior to 2009/2010, the Petition deadline was
January 15. For example, appeals of abatement calculation for 2008/2009 were due on January
15,2009, For all tax years after 2009/2010, the appeal must be filed with the Assessor by June
30 of the current fiscal year. For example, appeal of abatement calculations for 2011/2012 must
be filed not later than June 30, 2012, On the Assessor’s Webgite these requirements and time
lines are fully explained.

The abatement provisions were not added to Chapter 361 until the 2005 Legislative
Session. The ahatement provisions are cﬁmulative from year to year. Consequently, a
retroactive change to a property owner’s taxable value will have a ripple effect from the date of
the change through the current tax year. The Incline Village and Crystal Bay homeowners will
have no process to contest this change because all of the deadlines will have lapsed from
2005/2006 through tax year 2011/2012. If the Court supports the SBOE Equalization Order, the
Taxpayers will have no process to dispute the abatement calculation,

vl
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ONCLUSION
The Nevada Supreme Court in Bakst [/ made a very important finding for this Court’s
constderation in Case No. CV(3-06922. Specifically, the Nevada Supreme Court in Baksz /
found as follows:
Neither of those regulations gave the County

Assessors the guidance they needed to perform their
responsibilities or uniformly apply the statutes, ...

The Assessor violated the Constitation
In the absence of guidance from the Tax

Commission, the County Assessors in 2002 had to
find their own methodologies for assessing property
values. ...

See Bakst 1 @ p. 1417.

It begs the guestion, if the Assessors did not have the sufficient regulations in 2002 to
calculate the 2003/2004 taxable value, how did the passage of ten (10} years change this fact?
The SBOE has directed the Assessor to do what he could not do in the first instance. The
Equalization Order as to the BAKST INTERVENORS must be dismissed as the BAKST
INTERVENORS have final decisions for each of the three (3) tax years referenced in the
Equatization Order.,

Dated thistday of March, 201 3.

NE

State B

405 North N eva t
Carson City, chada 8
(775) 883-7000
Attorney for Petitioners
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INTERVENTION, in the .S, Mail, postage pre-paid, addressed as follows:
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Office of the Attorney General
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David Creekman
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Reno, NV 89501 :
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SECOND JUDICIAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding document, BRIEF IN
INTERVENTION in Case No. CV03-06922, DOES NOT CONTAIN THE SOCIAL
SECURITY NUMBER OF ANY PERSON. |
DATED this g~dday of March, 2013

405 North Nevada Street
Carson City, NV 89703
775.883.7000

Attorney for Intervenors
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IN THE SUPREME COURT OF THE STATE OF NEVADA

STATE OF NEVADA, ex rel. STATE
BOARD OF EQUALIZATION, an agency of

the State of Nevada; WASHOE COUNTY, Supreme Court Case No. 46752
a subdivision of the State of Nevada;
WASHOE COUNTY ASSESSOR; District Court Case No. 03-01501A

NEVADA TAX COMMISSION; and
NEVADA DEPARTMENT OF TAXATION,

Appellants,
vs.
RESPONDENTS®
ALVIN BAKST, JANE BARNHART, ANSWERING BRIEF

LESLIE BARTA, ROBERT BENDER,

ROGER LEACH, PAUL LEVY, BYE BYE
BENTON, LLC., MAUREEN MORIARTY,
ZOE MYERSON, JAMES NAKADA,
TOOMAS REBANE, DANIEL SCHWARTZ,
JERRY STEWART, LARRY WATKINS,
DONALD WILSON, AGNIESZKA WINKLER,
and ESMAIL ZANJANI,

Respondents.

COME NOW Respondents represented by NORMAN J. AZEVEDO, ESQ., and pursuant to
the Court’s May 3, 2006 Crder, respectfully submit their Answering Brief. The undersigned counsel
only represents Respondents Bakst, Barnhart, Bender, Leach, Moriarty, Myerson, Nakada, Rebane,
Schwartz, Stewart, Watkins, Wilson, Winkler & Zanjani (hereinafter referred to as “TAXPAYERS"™).

State MND:W ' '

712 E. Musser Street

Carson City, NV 86701

(775) 883.7000

Attorney for Respondents Bakst, Barnhart, Bender,
Leach, Moriarty, Myerson, Nakada, Rebane, Schwartz,
Stewart, Watkins, Wilson, Winkler & Zanjani
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. L STATEMENT OF THE CASE

The framers of the Nevada Constitution promised the citizens of the State of Nevada through
Nev. Const. Art. 10, §1 that the legislature would provide a system of assessment and taxation that
would secure a just valuation of all property, whether real, personal and/or possessory, which results
in a uniform and equal rate of assessment and taxation. The Nevada Legislature has honored this
promise to the citizens of the State of Nevada through the promulgation of the statutes set forth in
Chapter 361 of the NRS. The State Board of Equalization (*STATE BOARD”) and the Washoe
County Assessor (“ASSESSOR™) however, broke this promise to the TAXPAYERS listed above
through their administration of the ad valorem valuation system of taxation set forth by the Nevada
Legislature in Chapter 361 of the NRS. '

Judge Maddox in his January 13, 2006 Order concluded as follows:

The individualistic approach of the appraisers have led to taxes that are
not uniform and equal as required by the Nevada Constitution. Without
standards regulating and maintaining the appraisers as a collective group,
each is free to apply, and evidence has shown do apply, whatever
method whenever they desire. As a result, any one property
seventeen (17) different values.

AA 0755-0756.

The Department of Taxation (“DEPARTMENT") has independently confirmed this conclusion
of the District Court through its special study of Incline Village and Crystal Bay. The fact that the
residential properties in Incline Village and Crystal Bay are out of equalization is not in dispute by any
of the Appellants with the exception of the ASSESSOR.

In this brief, TAXPAYERS will show without factual dispute that every statutory protection
provided by the Nevada Legislature to assure that the ad valorem valuation system adhered to the
uniform and equal mandaes set forth in Nev. Const. Art. 10, §1 has failed. These statutery protections
failed because the agencies charged with those statutory obligations either willfully failed to discharge
their obligation or alternatively, discharged their statutory obligation in such a ill-chosen manner that
in fact that statutory obligation was not discharged. TAXPAYERS will further show that when the
property owners inquired about equalization, the STATE BOARD (the agency charged with this

obligation) told them that their inquiry was either irrelevant or misplaced. In one instance, the
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appratser on the STAT&OARD even threatened a TAXPAYER with a retaliatory valuation raising
his total taxable value to fair market value. All of this occurred because the STATE BOARD has
never discharged its statutory mandate to equalize property value pursuant to NRS 361.395(6)(g).

The STATE BOARD and ASSESSOR alternatively have stated and will state to the Court that
their administration of the ad valorem valuation laws of this State is an “art” not subject to codification
in a regulation or otherwise. RA 1314, They will further state that cach local assessor and every
appraiser within their respective offices are free to adopt, without any public process, their own
independent system of valuation and taxation for “land.” It was the affirmation of the ASSESSOR’s
position in this regard by the STATE BOARD in its June, 2003 Decision that has resulted in the lack
of equalization currently present in Incline Village and Crystal Bay. The Court should note that not
one of the Appellants addressed the District Court’s finding that the consequence of the June, 2003
Decision of the STATE BOARD has resulted in a violation of the uniform and equal mandates set
forth in the Nevada Constitution. In the text of this brief, TAXPAYERS respectfuily submit that no
interpretation of any statute or statutes should be upheld when that interpretation results in a violation
of Nevada Constitution,’s mandate that the ad valorem taxes be uniform and equal.

11, ISSUE
Whether the ASSESSOR has the authority pursuant to NRS 361.260(7) to adopt any standard

or method of valuation he deems appropriate for ad valorem valuation purposes.

II1. FACTS
A. The Taxable Value System

In Nevada, the ASSESSOR is required every year to determine the taxable value of all property
located in their respective county, NRS 361.045. In the determination of taxable value, all assessors
are required to comply with the statutes promulgated by the Nevada Legislature and the regulations
prescribed by the Nevada Tax Commission (“COMMISSION™). NRS 360.250(2). The regulations on
valuation prescribed by the COMMISSION are intended to insure uniformity and equality. NRS
360.215(2).

NRS 361.260(6) requires that an assessor reappraise property at least once every five years. In
tax years in which the ASSESSOR did not reabpraisc as required by NRS 361.260(6), the taxable

3
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value of property is determined through factoring which is another statutorily-prescribed manner of
valuation. NRS 361.260(5). The factoring method of valuation requires the COMMISSION approve
the taxable value of land for that section of the county subject to factoring. /d. As required by law, all
property has its taxable value determined annually by one of two prescribed methods of valuation.
The law permits the respective local assessor to select whether it will appraise all of its property
annually or utilize the factoring methodology. Id. In Nevada, all local assessors utilize the factoring
method in conjunction with a five-year reappraisal cycle with the exception of Clark County who
reappraises annually and does not factor. RA 0726-0727. The factor method valuations are
performed utilizing the same regulations on valuation of the COMMISSION as utilized for the
valuations done during reappraisal. NAC 361.118, et seq. ‘

B. The 2003-2004 Reappraisal of Incline Village and Crystal Bay

The ASSESSOR reappraised the Incline Village/Crystal Bay area for the 2003-2004 tax year,
RA 0248. The ASSESSOR in conjunction with the COMMISSION determined the taxable value of
land by utilizing the statutorily-prescribed factor method for the previous tax year 2002-2003. NRS
361.260(5)(b); RA 0661-0685. The ASSESSOR in many instances utilized the same comparable sales
data for the 2002-2003 tax year to determine the taxable value of the TAXPAYERS’ homes as was
used for the 2003-2004 tax year. Even though the ASSESSOR used the same comparable sales data,
the ASSESSOR significantly increased the taxable values of all TAXPAYERS® property for the 2003-
2004 tax year. RA 0748, The ASSESSOR increased the taxable value of all of TAXPAYERS’
property simply by changing the methodologies utilized to determine a property’s respecﬁve taxable
value. RA 0748. _

After utilizing the disputed methodologies, the ASSESSOR acknowledged that the disputed
methodologies resulted in many residences’ total taxable value in Incline Village/Crystal Bay
exceeding the parcels’ respective fair market value. RA 0249, NRS 361.227(5) prohibits the taxable
value of any parcel exceeding its market value. After acknowledging this fact, the ASSESSOR
arbitrarily lowered the parcels’ taxable value in order to adhere to the statutory mandate that 2 parcels’
taxable value is not to exceed its full cash value, NRS 361.227(5); RA 0249. The ASSESSCR
however, nevet addressed the equalization of the parcels in Incline Village and Crystal Bay when he

4
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decided to arbitrarily lower the values determined by the four disputed methodologies. Moreover, the
ASSESSOR failed to address the fact that the four disputed methodologies resulted in a factual
violation of NRS 361.227(5).
C. The Disputed Methodologies

The ASSESSOR used the following standards/methodologies during their reappraisal of Incline
Village/Crystal Bay for the 2003-2004 tax year." The ASSESSOR created each of the disputed
methodologies for the 2003-2004 tax year. RA 1754-1755; RA 2539-2540.

L View Classification Standards |

The ASSESSOR created a methodology/formula to determine the value of a residential parcel
based on that parcel’s respective view. The effect of the ASSESSOR’s various view classification
systems was that it singled out one attribute of real property and exaited the view attribute above all
others and attempted to measure the view attribute as the primary indicator of value for the land.
None of the view classification systems created by the ASSESSOR for the 2003-2004 tax year is in
any statute or COMMISSION regulation. RA 2410. Nore of the view classification systems at issue
in this case were utilized anywhere else in Washoe County or the State of Nevada, RA 0714-0713.

Depending upon the view classification attributed to a parcel of land, the respective taxable
value of the land could increase as much as 368% solely attributable to the view classification given by
the respective ASSESSOR appraiser, RA 0251-0255, ,

Prior to the County Board proceeding for the 2003-2004 tax year, TAXPAYERS’ counsel
requested from the ASSESSOR a copy of the applicable standards regardinﬁ the view classification
system. RA 2232. In response to counsel’s inquiry, a written document was produced setting forth six

different view classifications. RA 0365. The view classification standard document produced set

Appellants argue to the Supreme Court that because the TAXPAYERS set forth the factual circumstances
surrounding the four disputed methodologies, the TAXPAYERS were more concernexd about the application of the
standards and methodologies and not whether the standards and methodologies are required to be included in a
property-promulgated regulation. Appeliants misconstrued the reason that the TAXPAYERS set forth all the facts
associated with the disputed methodologies, It is necessary to factually address each of the four disputed
methodologies because there is no written standard to rely upon, except the view book. Attached as Addendum 1
to this brief is a matrix showing which disputed methodologies were utilized against each TAXPAYER.

5
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forth written standardsgdifferentiate between each of the respective six view classification steps. It
was represented by the ASSESSOR that in order to properly apply the written view classification
standard, the view was to be measured from the main living area of the residence. RA 1361. Duning
the reappraisal of Incline Village/Crystal Bay, the ASSESSOR did not request or demand access into
any of the parcels that were subject to the view classification methedology. RA 1065.

Upon receipt of the written standards from the ASSESSOR, counsel for the TAXPAYERS
took photos from within the TAXPAYERS’ homes and attempted to reconcile the photos with the
written standards previously provided by the ASSESSOR. RA 2138-2186. Comparing the views of
the respective homes to the written standards, it became readily apparent that the ASSESSOR had
grossly over-classified (valued) TAXPAYERS® view classification when compared to the written
standards. RA 2138-2186.

The photos taken of the views from the respective homes were produced during the County
Board proceeding and the respective views were compared to the written standards previously
pravided. RA 0764-0797. Once the appraisers for the ASSESSOR during the County Board heating
saw the pictures taken from the homes of the respective TAXPAYERS” residences and the attempts of
the TAXPAYERS to correlate the actual view from the residence to the written standards, the
ASSESSOR took action. Specifically, observing the TAXPAYERS’ comparison of the photos to the
written standard previously provided prompted Ernie McNeill, a Senior appraiser of the ASSESSOR,
to announce during the course of the County Board proceedings that “the written standards would
no longer be used.” RA 1312. Until this point in time, the ASSESSOR had represented to the
TAXPAYERS that the written standard was the applicable standard.

The reason the ASSESSOR denounced any reliance on the written standard was because the
views from the respective TAXPAYERS® residences were significantly inferior than what the
ASSESSOR had placed on the subject parcel during reappraisal which, if the written standards were in
fact the applicable standard, then reliance on the written standards would result in a reduction in the
land value of anywhere from $100,000 to several hundred thousand doilars. RA 0253-0256.

After the ASSESSOR abandoned the previously submitted written standards as the applicable
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standard, the ASSESSQ{ stated that the new standards would be a picture book that had been recently
compiled from the “inside views” of specific homes. RA 1322. The view book was yet a new
standard that had not been applied during the ASSESSOR’s reappraisal of Incline Village/Crystal Bay.
RA 1160-1162. The view book contained 12 different view classifications while the written standards
only contained six different view classifications.> Moreover, the view book represented photos taken
of a lakeview from inside a residence. RA 1321-1322.

The ASSESSOR testified under oath that the view classifications for the 3,200 view parcels
within the East Slope and West Slope during reappraisal was done by doing a “drive-by” or
“windshield” appraisal.’ RA 1065. Accordingly, based on the ASSESSOR’s own testimony, they did
not apply the view bock standard because they did not request nor gain access to the 3,200 ﬁew
parcels. The most troubling aspect of the view book standard was that the Chief Appraiser for the
ASSESSOR testified under oath that in order to do the view book standard classification correctly, it
must be done from within the home. RA 1360-1361. The ASSESSOR did not gain access to the
TAXPAYERS’ residences to apply the view book standards during his reappraisal of Incline
Village/Crystal Bay. RA 1063-1070.

The County Board and STATE BOARD knew that the ASSESSOR did not gain access to the
3,200 homes and thus, the view book standard, as enunciated by the ASSESSOR, was not followed.
RA 1160. Nonetheless, both the County Board and STATE BOARD supported the ASSESSOR’s
utilization of the view book standard. STATE BOARD Member Steve Johnson told the
TAXPAYERS that, “Appraising is an art, it’s not a science.” AA 0482,
STATE BOARD Member Johnson also stated the following:-
“] have to say that this photo book that the Washoe County Assessor’s

2

The ASSESSOR stated that they created one-half (14) classes for the purpose of providing a mechanism to give
TAXPAYERS a reduction in value if they complained. RA 1547-1548.

3

The term drive-by and windshield appraisal simply means in the context of the view classification standard, that
the ASSESSOR drove by and guessed at what he believed the view to be from within inside the home. The drive-
by appraisals were necessary because the ASSESSOR neither requested nor accessed all 3,200 parcels that he
classified based upon its respective view,

7
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Ofﬁcegs put together is probably one of the best efforts, it is the best
effort I've ever seen to stratify the views and assist somebody in
interpreting the various view levels or view classifications in the basin.
So 1 compliment the Washoe County Assessor’s Office in that. It's very
helpful. Iwill probably even use it with my staff.”

AA 0482,

It is unconscionable how the appraiser for the STATE BOARD could compliment the 7
ASSESSCR for the use of the view book standard when the STATE BOARD knew that of the 3,200
view parcels, only a handful had an interior examination which, as stated by Steve Churchfield (Chief
Appraiser for the ASSESSOR), is necessary to properly impiement the alleged view book/
classification standard of the ASSESSOR. Moreover, the STATE BOARD knew that of the 50 clients
having gone forward during the 2003-2004 tax year, 30 out of S0 were wrong with 29 being classified
too high thus resulting in a significant over valuation and an error rate of 60%. RA 2186,

It even becomes more troubling when the statements of the other appraiser on the STATE
BOARD directly contradict the statements of STATE BOARD Member Johnson. Specifically,
STATE BOARD Member LOWE stated as follows:

MEMBER LOWE: I have a question. | want to make sure that
when you look at a view you’re looking at it, it doesn’t matter what
room you're looking at it from because the view is a value to the lot. So
whether the house is there or not, [ mean, what if T had the best view in
the world and 1 decided to build a house with no windows? Wouldn’t I
still have a view lot? . C

MR. SAUER; No, probably not.

MEMBER LOWE: That’s the wrong answer. '

MR.SAUER: That’s one opinion. For us to be consistent —

MEMBER LOWE: No, it’s not an opinion, it’s a fact. If a view
is an amenity of the lot and that’s what you're adding it to, the lot is
always valued as vacant and unimproved. '

AA 483.

Thus, based upon the comments of Board Member Lowe, the ASSESSOR*s methodology

requiring access to the main living area was in fact misplaced.

Prior to the County Board and STATE BOARD hearing, TAXPAYERS had no way of
knowing that access to the residence was necessary or that there was a written view classification ora
view book classification standard. There were other aspects of the view classification system that
made it impossible for the TAXPAYERS to adequately address the ASSESSOR’s determination of

3
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their lands’ respective taxable value. A list of the unresolved view classification issues that were never
resolved with the ASSESSOR’s View Classification Systems are as follows:
A)  From what location within the home is the view classification to be determined?
D Where a person is most likely to drink a glass of wine? RA 1530.
2} Leaning over an outside deck? RA 1125,
3) Peeking around the fireplace? RA 1530.
4 Peeking between homes? RA 1501.
5)  Fromthe land? RA 2483.
B) Is the view classification the same for a home who has a V-6 (panoramic view) out of
one window and for a home who has a V-6 out of 20 windows? RA 0456-0457.
C)  Why was the 12-step view classification only applicable to lake views?
D)  Does the view from the parcel change when a home is torn down and a new home
erected? RA 2058.
After hearing four days of testimony addressing the ASSESSORs view classification systems,
the County Board Members made the following comments regarding the ASSESSOR’s view .
classification standard within the picture books:

O’BRIEN: “I think there’s probably a lot of lots in Incline that
don’t have the proper view classification...”

RA 1287.

OBESTER: “I think Mr. Azevedo has shown that the view
classification cannot be relied upon...”

- RA 1295,

ALLISON: “And I'm very troubled and I’ sure that the
assessor's office is troubled. They just need to go and figure this out, to
make a process that is absolutely more fair and more accurate on
establishing values that are based on view, and I’m sure when they see
these pictures that they know that they took a picture from the road
because they didn’t get in the house and what have you. There’s just
going to have to be an effort made to rectify this...”

RA 1676.

. O’BRIEN: “I don’t like half classes of views either. I think it's
starting to get into the ridiculous.”
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RA 1561,

O’BRIEN: “I think since it is such a big valuation, since it does
affect the value so much up there, a lot of time does need to be given to
these views, and my opinion is on reappraisal, they really ought to try to
make an effort to get into every house to look at the view.”

RA 1573.

Even though the County Board Members made the foregoing comments, the
County Board applied the view classification standards as suggested by the ASSESSOR. The County
Board upheld the ASSESSOR’s view classification picture book standard even though the view book
was not used by the ASSESSOR in performing his reappraisal of Incline Village/Crystal Bay. The

decision to uphold was based on the following statement of the Chair of the County Board:
O’BRIEN: “I would just say again I think we have to rely on the
assessor to make these decisions. It is subjective, but hopefully, they’re
consistent, consistently right or wrong, but anyway, they’ve been in the
field, they've looked at it, that’s their opinion, so [ would be inclined to
uphold the assessor’s valuation.”

RA 1523,

The County Board Chair’s hopes were misplaced as 30 out of 50 of the view classifications
were wrong. RA 2186, The Chair of the County Board never knew this outcome as the results never
occurred until the matters were before the STATE BOARD. RA 2144-2186. Even though the STATE
BOARD was aware that the ASSESSOR did not follow its own illegal written standards, neither the
County Board or STATE BOARD took any action to equalize the balance of the parcels that the
ASSESSOR subjected to a view classification (3,200 parcels int all). The STATE BOARD and County
Board never required the ASSESSOR to adhere to its written standard of view classification, which
was purportedly the basis upon which the ASSESSOR determined the homes with a view
classification land’s taxable value. The ASSESSOR’S view classification system was created in
violation of Nev. Const, Art, 4, §20 and Nev. Const. Art. 4, §21.

2 Lakefront Rock Classification

Similar to the view classification standard, the ASSESSOR created a five-step rock
classification for residential properties located in Incline Village on the lakefront. RA 1754-1755.

10
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The ASSESSOR created the following five-rock classiﬁcaﬁons’

) Sandy;

2)  Sandy-Cobble;

3 Cabble;

4) Cobble-Rocky; and
5)  Rocky. '

There are no written or photographic standards being offered by the ASSESSOR to
differentiate the type of rocks or the amount of rocks on a lakefront residential property that would
enable a homeowner to be able to make a determination as to whether their parcel is a rocky, cobble or
cobble-rocky. Yet such a determination can affect the 1axable vaiue of the land as much as 23%, RA
1754-1755. Again, depending upon the classification given to a particular residential parcel, the value
of the parcel could range from $4,500,000 (rocky) to $5,500,000 (sandy) for the typical 100-wide
lakefront lot located in Incline Village, constituting a difference in taxable value of $1,000,000.00.
Moreover, the ASSESSOR created three new beach front classifications of rocky-cobble, cobble and
cabble rocky even ihough there was no market data ever produced or reviewed by the ASSESSOR that
would justify the creation of such a methodology.

Neither the applicable statutes and/or regulations contain any reference to rock classifications.
Again, due to the absence of written regulations, may questions remain, namely:

D Daoes the volume of rocks on the beach matter or just the size of the rocks?

2) Is the rock determination to be made at high or low lake level?

3 Does the shape of the rocks differentiate the respective classification?

4) What happens if a parcel has boulders? Is that considered rocky?

5) What happens when you have large rocks with a secluded sandy beach between the

rocks?

6) Does the taxable value of a home vary in high water year versus a low water year?

4

The ASSESSOR alleged in his opening brief that the rock classification system was not raised during the County
Board and STATE BOARD hearings. This statement is incorrect. RA 1754-1755.

11
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)] Does tl? taxable value of a parcel change when a storm redistributes the rocks along the
lake front?
The rock classification standard was used as a methodology to determine the taxable value of the land
of gvery lakefront property owner in Incline Village and was used in the contested cases to defend the
ASSESSOR'’s determination of taxable value. The ASSESSOR did not utilize the same rock
classification in Crystal Bay even though in Crystal Bay there is the same lake, same water, same rocks
and same sand as is Incline Village. RA 0277.

Prior to the 2003-2004 reappraisal, there never existed a five-step rock classification system
anywhere in the State of Nevada. The ASSESSOR’s rock classification system was created and
applied in violation of Nev. Const. Art. 4, §20 and Nev. Const. Art. 4, §21. '

3 Teardown Methodology

The ASSESSOR created a rule that in essence provided that if a parcel was sold with an entire
home (improved property)and either the residence was at a later date demolished or the buyer
expressed the intent to demolish the home or some portion of the home, then that sale of an improved
property was deemed to be a vacant land sale for prdperty tax purposes. RA 1210. The practical effect
of the ASSESSOR deeming the “teardown” sale to a vacant land sale is that he was then able to treat
the entire purchase price as only a land purchase price and then increase all of the neighboring parcels
land values Based upon the sales price of this new “teardown™ sale. The impact of the ASSESSOR’s
new rule is that he has determined that all residential land in Incline Village and Crystal Bay to be a
“teardown” even if the cutrent owner has no desire to demolish the residence. Never before had the
concept of a “teardown” been addressed by either the Nevada Legislature, Nevada Supreme Court,
STATE BOARD, COMMISSION or the DEPARTMENT (all collectively referred to as “STATE”).

In fact, the ASSESSOR could not even locate any appraisal treatise that either supported or addressed
the topic of “teardowns.”

At the time the reappraisal was occurring there existed no statute or regulation as to how such a

determination was being made. In fact, many of the alleged teardowns utilized by the ASSESSOR to

determine the taxable value of the parcels at Incline Village and Crystal still had their homes on the

parcel through the administrative proceedings before the respective Boards of Equalization. RA 1219-
12
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Moreover, the ASSESSOR did not consistently apply this unwritten “teardown” standard from
appraiser-to-appraiser within the ASSESSOR’s own office. The inconsistency of the teardown
concept can be best addressed by looking to the discussions that occurred before the respective Boards
of Equalization. First, an appraiser from the ASSESSOR’s Office responded to a question from the
County Board that an improved land sale bécomcs a teardown when the house is “actually™ torn down.
RA 1210. Conversely, the appraiser whe did the reappraisal of the golf course areas in Incline Village
actually determined sales of improved properties to be a “teardown” even though the residence was
still being occupied on the parcel at the time the ASSESSOR designated thé sale as a “teardown.” RA
1210. The ASSESSOR testified under oath that the only reason they created this teardown '
methodology and utilized the same was because there were insufficient vacant land sales. RA 1171-
1173.

The standard for determining what constituted teardown became so corifusing that County
Board Member Fox stated that “...F think it was when Gary Warren was testifying the question was
asked when is a house a teardown, and... his reply was we know a house is a teardown when they tear
it down, So that was the answer then. 1 don’t kniow if that’s still the answer today.” RA 1242. The
teardown methodology was used in the County Board and STATE BOARD hearings for the
TAXPAYERS to defend the ASSESSOR’s determination of taxable value of all of their respective
properties. The ASSESSOR’s teardown methodology is in direct conflict with NAC 361.113.

A Time Adjustment Methodology

Ron Sauer, Senior Appraiser for the ASSESSOR, stated that the reason they used time
adjustments is that “...appraisal practice dictates that we used time adjustments...” RA 1158, This
statement is consistent with the ASSESSOR in the ASSESSOR’s Office believes that adbering to
generally-accepted appraisal practice is what guides the ASSESSOR s determination of taxable value
and not the statutes and regulations.” The ASSESSOR utilized comparable sales of property that in

§

The ASSESSORs often refer to their ad hoc standards as “generally accepted appraisal standards™ yet the
ASSESSOR is unable to cite to authority to support the ASSESSOR's reference to his standards constituting a

13
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