
1 that they’re required to treat taxpayers uniformly and

2 consistently under the taxpayer bill of rights far any taxes

3 administered by the State. And while the State is afforded

4 the ootion, prospectively to change as to the Sunnen

5 decision, what I would submit to the Court is that uniform

6 and cansistent treatment set forth in the taxpayer bill of

7 rights —- taxpayers bill of rights, excuse me, is applicable

S in this instance.

9 These taxpayers, whether they’re not in my case,

10 Dr. Alvin Bakst cr otherwise, are entitled to the same

11 consistent treatment from the State and the County under that

12 particular charge.

13 :t, candidly, surprises me that you go from year to

14 year and potentially have the template in this case entirely

15 rewritten based on the concept of stare decisis not being

16 applicable.

17 The Nevada Legislature is very clear; the taxpayers

18 are entitled to uniform and equal treatment under their

19 rights.

20 With that, Your Honor, I think I’ll rest.

21 THE COURT: Thank you. Ms. Fuistone.

22 MS. FULSTONE: Thank you, Your Honor. I will not

23 promise to be brief, but I will promise that I will try to

24 address the issues as best I made my notes raised by the
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1 statements of the County and State Board representatives.

2 I loved hearing the part from the County Assistant

3 District Attorney that the Supreme Court did, in fact,

4 invalidate the 20D3-4 appraisal. I’m looking forward to how

5 I might implement that for all taxpayers at Incline Village.

6 I don’t think he meant to say that, and certainly

7 the County Assessor has not operated as though the 2002

S appraisal is void as to :ncline Village—Crystal Bay in all

9 aspects. It would not have been able to assess or appraise

10 or collect taxes for any of the following five years.

11 Addressing the separation of powers argument, I’m

12 not familiar with the case. I saw it, I didn’t read it. And

13 it wasn’t, obviously, cited as supplemental authority here.

14 But in terms of the discussion from counsel, what he talked

15 about was some determination that separate bodies of

16 government have inherent authority and, you know, and we

17 would be overstepping the inherent authority here of the

18 State Board of Equalization to challenge its jurisdiction to

19 order reappraisals.

20 But one, the State Board of Equalization is not a

21 separate agency, separate government. It is an agency

22 created by che legislature. As such, you know, if you go

23 back and read the cases that are cited in the brief about the

24 agencies that are creations of the legislatures, created by
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1 statute, they specifically do not have any inherent power.

2 They do not have any common law power.

3 They have under the case law exactly the powers

4 given to them by the legislature that created them. They

5 have the expressed powers stated in the statute, and they

6 have the implied powers that are necessary based on the

7 expressed powers. They have no inherent powers. You know,

8 there is no separation of powers issue here. And there isn’t

9 any inherent power to reappraise. It would be in the

10 legislature.

11 If the legislature wanted to create the option for

12 the State Board, or the tax comn’.ission for that matter, for

13 reaupraisal, it certainly has the power to do so. It’s never

14 done sc. Even in NRS 361.333, the ratio study statute where

15 there is a specific provision for what happens if the ratio

16 study shows thac the assessor hasn’t done his job correctly,

17 there’s no reappraisal. There’s no provision for

18 reappraisal.

19 What happens is that there is the appointment of a

20 third person to examine the appraisals done by the assessor.

21 Nobody reappraises. The County has to spend the money to

22 hire someone to examine and tell the assessor, you know,

23 where he was wrcng, and —— but there’s no reappraisal. You

24 can study that statute beginning to end, there is no
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i reappraisal order.

2 And that would be the logical place if the

3 legislature thought reappraisal ought to be an option.

4 There’s certainly nothing under the State Board of

5 Equalization enabling statutes.

6 Another place where reappraisal might have been ——

7 the authority to reappraise might have been engendered, and

9 that would be in the tax commission when it provided the

9 regulations under 361.250 for assessment for the County

10 Board, for the State Board, all the, you know, the

11 regulations that by statute the State Board must comply with,

12 the County Board must comply with, what the assessor must

13 comply with, and so on, which are specifically the

14 regulaticts governing appraisal.

15 No provision in the regulations adopted by the tax

16 commission for reappraisals ordered by the tax commission,

17 ordered by the State Soard of Equalization, ordered by the

18 Governor for that matter.

19 So which brings us, I think, to this notion that

20 Mr. Creekman proposed that well, you know, if the assessor is

21 the problem, let’s hire a third party at taxpayer expense.

22 He doesn’t say taxpayer expense, but it doesn’t make any

23 difference who pays for it, whether the State pays for it,

24 the County pays for it or the State and the County together
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1 pay for it. Ultimately it’s the taxpayer who pays for it.

2 There is no money that isn’t taxpayer money in this process.

3 The issue, though, is not, you know, who does a

4 reappraisal. The issue is, there is no authority for a

5 reappraisal and there should not be a reappraisal.

6 When the assessor makes an unconstitutional

7 appraisal, all the public policy in the world would say, you

S know, you go back to the most recent constitutional

9 appraisal, and that’s the basis for taxation. You know, if

10 the assessor gets a free do—over whenever he does something

11 wrong, what would be the point of challenging what the

12 assessor does?

13 You know, you’re simply making more work for the

14 assessor, not getting any kind —— the only thing that will ——

15 the only disincentive to the assessor is not the opportunity

16 to do a new appraisal, it’s the fact that he needs to live

17 with the appraisal that was done before.

18 Let me look at my ——

19 THE COURT: Take your time, please.

20 MS. FULSTCNE: -— notes briefly. I may kind of

21 jump around in these arguments. But one of the things I did

22 want to touch briefly on, at least, is the representations

23 made by the attorney general, the deputy attorney general,

24 about what I said at the time of the State hearing and how
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1 those hearings progressed.

2 First of all, what I said was, and what I repeated,

3 and I repeated it here today, all the properties at Incline

4 village—crystal Bay were appraised in that 2002 appraisal for

S the following five tax years unconstitutionally. Every

6 residential property, single—family residence or condominium,

7 in my opinion, was appraised unconstitutionally.

S And if you look at the methods that were used, the

9 Court, the State Board, anyone looking at that under the

10 standard established in Bakst would agree with me. I did not

11 say the methods were used in all of the appraisals, the four

12 methods identified in Bakst, 1 said —— but I said all the

13 appraisals were unconstitutional. The Deputy Attorney

14 General goes back to the four methods, but I go back to the

15 four methods are not exclusive. You know, there is a

16 standard for unconstitutional valuation. It isn’t limited to

17 four methods.

18 But I want to talk -— what happened is, you know,

19 counsel for the taxpayers didn’t point out in the record

20 where these unconstitutional methods were.

21 THE COURT: I read the transcript. I saw the 24

22 file banker boxes comments.

23 MS. FULSTONE: Well, what I want to make sure that

24 the Court understands is that at the time they asked me the
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1 question, there were no 24 banker boxes. I mean, this is the

2 most schizophrenic hearing process I’ve ever encountered.

3 You know, we file a writ. We get a notice for the first

4 hearing ——

5 THE COURT: Ms. Fuistone, slow down.

6 MS. FtJLSTONE: Well, you’re having fun, Your Honor.

7 Aren’t you keeping up with me?

8 The first hearing noticed to hear taxpayer

9 grievances, we don’t have four taxpayer grievances, we have

10 1400 properties, which is usually twice that many taxpayers

11 or more, because there are a lot of multiple ownerships in

12 Incline Village.

13 You know, I file a brief, I say this is the record.

14 The record that’s in the possession of the department, which

15 is the staff of the State Board of Equalization. I want the

16 2003—4 cases, because that will show you the unconstitutional

17 methods.

18 There was a special hearing at the beginning of the

19 2003—4 session of the State Board which specifically

20 addressed the methods. I wasn’t there, because I wasn’t

21 involved at that time, but Mr. Azevedo can address it. It

22 was specifically devoted to the methods.

23 There were not —— there were 17 plaintiffs in

24 Bakst, and I think 33, 34, 35 in the second case, the Barta

77

APXO1461



1

t
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4

S

6

7

S

9

21

22

23

24

from the chairman’s mouth

And there’s questions and

took counties alphabetica

said, you know, “I’ve got

I have somewhat more than

times 1400, but more than

“Nope. Five minutes.”

So obviously, I

notice. It wasn’t in the

presentation. I did what

questions. But there was

was “five minutes to a taxpayer.”

so on. They went longer. They

lly. Washoe County went last.

at least 1400 properties here.

five minutes, not necessarily 5

five minutes?” Chairman said,

mean, five minutes wasn’t in the

preparation. I couldn’t make my

I could, and they asked me

no record.

case. There were 100 cases from —— there were at least 100,

more than 1CC, appealed from the County Board to the State

board, you know, where Mr. Azevedo represented the :ncline

Village or Crystal bay taxpayer for that ‘C3—’04 year. They

had a special hearing devoted to methods, but, you know, when

the chairman of the Board said “where is that,” there weren’t

any banker boxes. They didn’t provide them for the first

hearing.

At the first hearing, you know, the first thing

10

11

12

13

14

15

16

17

18

19

20

I

uan

The next hearing in November, still no record.

That was, the assessor came in, again, the taxpayers’

representative was allowed to participate some in that

hearing. That’s where I said again, I believe, that all
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1 those properties at Incline Village—Crystal Bay were valued

2 unconstitutionally. And the chairman said to me, “Well, how

3 do you know this?” And when I tried to explain —— for all

4 those five years, what I tried to explain to him was we only

5 have one assessment here, one evaluation, one appraisal.

6 It’s used for five years. It doesn’t get any better. It

7 doesn’t change. That’s what the Supreme Court recognized in

8 Barta. If it’s unconstitutional in 2003, it’s just as

9 unconstitutional in 2007.

10 And once the Bakst case came down, the County Board

11 and the State Board started making reductions based on Bakst

12 and subsequently Barta. But, you know, it’s simply a matter

13 of I don’t have to go through every single property at

14 Incline Village—Crystal Bay and point out to the State Board

15 of Equalization how they were valued. The valuation methods

16 were in the record. The record was not provided to the

17 Board.

18 And again at this November hearing, the second

19 hearing, the assessor said, well, you know, he was

20 specifically asked about the four methods. He said every

21 single—family residence was valued using the four methods or

22 one or mare of the four methods. And, you know, a thousand

23 maybe at the condominiums valued using one of those methods,

24 either the condo had a view or the condo was a timeshare ——
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1 time valued or whatever. And the Board said, okay, those are

2 the ones we’re going to pick, notwithstanding argument that

3 all, all of the properties were unconstitutionally valued.

4 They made a final decision at that November

5 hearing. It was described in the record as a final decision.

6 The assessor, Washoe County Assessor, wanted to come back

7 with this adjusted value based on their final decision for

8 confirmation. And they agreed with that, that they would

9 have another hearing when the assessor had put those values

10 together, and they would put that perhaps on the consent

11 calendar.

12 In December, when we ccme to a hearing, all of a

13 sudden we have, notwithstanding the fact that the case is

14 over, we have 20 some bankers boxes. Now we have the record.

15 As demonstrated later, it still didn’t have, and doesn’t have

16 in it the record filed with the State before the Court today,

17 those ‘03—’04 cases. It still doesn’t have those in the

18 records, which is where the original evidence on methodology

19 was provided. But, you know, there they are.

20 The Board members joke about who wants to review

21 the records. Nobody reviews the record. No opportunity is

22 given to counsel for taxpayers. You know, the Board Member

23 Marnell who had made the decision, made the motion that was

24 approved unanimously in the prior hearing, and said I’m
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1 making this, I want this to be a final determination. He

2 said, “I thought we made a final decision last time.” And

3 the chairman of the State Board says, well, we did, but we’re

4 undoing it. I mean, I’m not quoting him, but that’s

S essentially the practical effect of what he said.

6 Then no notice, no opportunity to prepare, but this

7 time we can take, you know, the taxpayers’ representative can

S have as much time as available, just no access to the record,

9 no notice as to what’s been held. That’s why, you know, this

10 is a very haphazard procedure to follow. Then over our

11 objections that they don’t have the authority to reappraise,

12 they make the motion to reappraise and to do a ratio study.

:3 The deputy attorney general also argues that the

14 ratio study is going to confirm that these new values

15 established by the reappraisal are good. The ratio study

16 they ordered is only for Incline Village and Crystal Bay.

17 They’re going to compare the appraisals they’ve done with the

18 appraisals they’ve done —- you know, not the old original

19 appraisals, those are, you know, but with the —— the new

20 appraisal. All they’re going to do is compare one

21 reappraisal with another reappraisal.

22 Then, you know, under the ratio study ordered by

23 the Board, and there’s no authority for their to order a ratio

24 study either, but we’ll —— but, you know, in that ratio study
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I they’re not saying, you know, let’s look at the State of

2 Nevada for ‘03—’04. They’re not even saying, let’s look at

3 Incline Village—Crystal Bay and the properties in Douglas

4 County at the Lake for ‘03-’04, because they know what they’d

5 find. They’re not even saying let’s look at the reappraised

6 values for Incline Village—Crystal Bay in the context of the

7 entirety of Washoe County for that year, because they know

S what they’d find.

9 So what they’re doing is a completely meaningless

10 ratio study, or what they’re ordering is a completely

11 meaningless ratio study.

12 I should probably address the Chevron thing and the

13 City of Arlington. I have addressed that within my

14 supplemental response, some of the poznts I tried to make

15 there.

16 Really, Chevron doctrine of deference is a federal

17 doctrine applicable to federal agencies. The Arlington case

18 involved the Federal Coamunications Coxrnission. The other

19 cases involved the Environmental Protection Department, the

20 SEC and so on, you know, established federal agencies.

21 One of the bases for the application of the Chevron

22 doctrine, even in the federal courts, is the general

23 authority to regulate. The State Board has no general

24 authority to regulate, it only has specific authority to
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1 adopt regulations. The general authority to regulate is with

2 the tax commission.

3 But, you know, more importantly, even if you lock

4 at Chevron and say okay we’re going to apply Chevron

5 deference. And again, as I put in my brief, you can’t really

6 compare what is a citizen board that meets three a times a

7 year, you know, a few times a year, more than three times

8 usually, but a few times a year with a federal agency like

9 the Federal Communications Commission and its established

10 history of regulating and interpreting federal statutes

11 governing communications.

12 But if you get right down to what Chevron says, it

13 says if the statute is silent, or ambiguous — the statute

14 isn’t silent —— the statute says the State Board of

15 Equalization can increase, decrease or leave the same. The

16 statute is also not ambiguous. There isn’t a single

17 ambiguity; raise, lower, leave alone. You can’t make an

18 ambiguity out of the statutory provision.

19 The deputy attorney general also said the job of

20 the Board is equalizing to create constitutional values. And

21 the Bakst and 3arta decision weigh in directly on that. The

22 issue is uniform treatment of the uniformly situated

23 taxpayers. Stare decisis aside, what the County board did

24 and the State Board affirmed for the 2006 year is an
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I appropriate exercise of equalization, because in returning

2 everybody at Incline Village—Crystal Bay to ‘02—’03 because

3 of the, you know, determined unconstitutional evaluations,

4 admittedly now unconstitutional evaluations of a substantial

5 part, I think it’s all —— but the assessor certainly has

€ admitted to more than, I don’t know, 50, 60 percent.

7 To return them all to ‘02—’03 value is a way of

8 creating constitutional values, just as the Supreme Court

9 said. We’re going to go back to the last constitutional

10 value. If they want to create constitutional values, that’s

11 what they would do. And that’s what they decided to do here

12 in November, at least as to the portions the assessor

12 admitted were unconstitutional.

14 I’m going to talk briefly about the makeup of the

15 Board. When a statute says the Board shall be constituted of

16 one appraiser, one person versed in the evaluation of

17 centrally—assessed properties, one CPA and two business

18 people, it doesn’t mean that you can appoint an appraiser in

19 addition to the appraiser who fills the appraiser job, but

20 you can appoint an appraiser in one of the business people

21 positions. It doesn’t mean —— I know appraisers in business.

22 Most of them are, anyway. I’ve never met one that wasn’t,

23 but that doesn’t mean, you know, I mean the —— all of the

24 rules of statutory construction would say that when the
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1 legislature specifies what it wants, that’s what it means.

2 It doesn’t mean that you can sneak appraisers in in these

3 other slots, you know.

4 And she argues, well, you know, the other cases

5 that I cited where an unlawfully constituted board couldn’t

6 make —— was determined -- and the decisions of that board

7 were determined to be invalid. The focus is on the

8 unlawfully constituted board. She wants to distinguish those

9 cases by saying well, that board was unlawfully constituted

10 because there was a conflict of interest or that board was

11 unlawfully constituted because they appointed the members

12 themselves, you know.

13 How the Board got unlawfully constituted is not the

14 issue. The fact that the Board is unlawfully constituted

15 invalidates any decision made by that Board.

16 She said, well, they did all the paperwork, you

17 know, they did all the paperwork. I don’t think we refuted

18 that they did all the paperwork. The point is, they didn’t

19 stay within the provisions of the statute.

20 She also said if this gets to the point where

21 there’s equalization every year —— which is a very strange

22 way to put it, since the Supreme Court has told them there’s

23 a statute, and the legislature has, too. What NRS 361.395

24 means is that there is a duty of equalization by the State
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I Board every year. It isn’t like, if it hapoens. It’s going

2 to happen.

3 Now, if they mean are there going to be

4 equalization grievances, there’s no —— as I said, there’s no

5 provision in that regulation for equalization grievances.

6 she says well, maybe we should be doing this by writ of

7 certiori. And this is, of course, why I did what I did here

8 on behalf of the taxpayers. The provisions of the writ

9 require a report of compliance.

10 I filed objections to protect my clients’ interest

Ii in to the decision of the Board. I filed the

12 Petition for Judicial Review so that nobody could come in and

13 say, oh well, objections was the wrong way to go, you should

14 have filed a Petition for Judicial Review.

15 And if I’m —— you know, if we’re told now that

16 well, you can’t adjudicate this through objections, and you

17 can’t adjudicate this with a Petition for Judicial Review,

18 you know, I’ll file my extraordinary writ petition in

9 prohibition or certiori or whatever is available.

20 When government acts inappropriately —- I mean, its

21 always been my firm conviction that there has to be a way to

22 get review of that determination in the courts. Now, I don’t

23 think we should play tnusical chairs here about how to get it

24 reviewed. The point is to get it reviewed to establish
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1 whether at least in the Court’s view there has been error and

2 move on from there, whether it’s to a Supreme Court decision,

3 to a remand, to whatever it is. This is the decision that

4 has to be reviewable, and is reviewable, and whatever the —-

S whatever the cuise that review takes. I just don’t like

6 being flipped, you know, from one to another.

7 The deputy attorney general also says well,

8 assessment and equalization are different functions. And she

9 had raised this with regard to the condo argument. And she

10 said well, the State Board of Equalization is not looking at

11 specific cases, but I mean that’s exactly what they did. Now

12 we didn’t argue for that, but that’s exactly what they did.

13 They said assessor, you tell us what specific cases you used

14 one of these four methods in, and those we’ll fix.

15 If they’re going to look at specific cases, they

16 shouild have looked at specific condo cases. They should have

17 looked at all of the methods used, not ust the four methods

18 that were identified in Bakst.

19 You know, you can’t —— what the State seems to want

20 is, you know, we want these grievances that we’re hearing,

21 but at the same time we want our equalization regulation over

22 here, which has nothing, to do with grievances. We want to be

23 able to say well, order reappraisals and ratio studies, and

24 whatnot, based on the regulations adopted in 2010, even
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1 though that’s not what the writ requires. The writ requires

2 a hearing or as many hearings as necessary on specific

3 taxpayer equalization grievances.

4 she said they addressed the specific grievances.

5 They certainly didn’t address rae topic grievances. They

6 didn’t look at the record. They joked about the record,

7 about looking at the record.

8 She also says that again —— now we’re talking about

9 constitutionality —— and I really won’t be much longer ——

10 tnat the order does not require —— again, the order requires

11 the regulation, the methodology regulations to be used by the

12 assessor in these reappraisals that are used in the rest of

13 the state. And that is deliberately, I think, misleading.

What the —— what the order specifically requires,

15 and this part of the order is written by the department. You

16 know, you said at your outset that this order was issued by

17 the Board. This order actually isn’t issued by the Board.

18 This order is issued by the Department. It’s another funky

19 part of the procedure down there, is that the actual written

20 decision never even gets looked at by the Board, doesn’t get

21 signed by the Board, doesn’t get approved by the Board, you

22 know, gets issued by the secretary, the executive director of

23 the firm.

24 Okay. With that little aside, what the order
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1 specifically says is that the assessor will use the regs in

2 the tax year being valued. And I may have slightly misquoted

3 it, but that’s what it says, “The regs in the tax year being

4 appraised.” Okay. And that is not what the assessor or any

S assessor throughout Nevada used for that year.

6 You know, this is a trailing system. This

7 appraisal for ‘03—’04 to 07—’08, some in 2002 with the regs

8 in 2002. If you’re going to redo ‘03—’04, ‘04’05, ‘05—’06

9 using the regs that were in place in those years, you’re

10 going to do ‘03—’04 with the 2002 temporary regs, not the

11 regs that were actually in place when the first appraisal was

12 done, not the regs that were used for all the rest of the

13 appraisals for ‘03—’04 throughout the State. That’s the

14 conflict.

15 I mean, maybe they don’t understand that, but what

16 their order says is you’re going to use these later

17 regulations, so that every single appraisal done under this

18 order, assuming they get done, is done under the wrong year’s

19 regulations essentially, because it’s the later years,

20 they’re not done in the year they would have been —— using

21 the regulations for the year that they would have been done,

22 because they’re not applying this trailing system.

23 So there are no ‘03—’04 valuations on which taxes

24 were based, property taxes were based throughout the rest of
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1 the state that were done based on the regulations in place in

2 ‘03—’34. Not a single one, because all of those were done in

3 2002. The same thing for the subsequent years.

4 She also said that if the Court were to say that

5 the Board cannot order reappraisal, it would be, as I

6 understood her, interfering with the discretion of the Board.

7 The Board does not have discretion to exceed its

8 statutory jurisdiction. It does not have discretion to adopt

9 regulations that are substantive. It doesn’t have discretion

10 to violate the constitution. It has discretion within its

11 authority, its statutory authority; not beyond it.

12 And do you have any questions?

13 THE COURT: No. Thank you, Counsel.

14 All right. I want to supplement the record and

15 make sure that the motion to intervene that this Court

16 granted is granted pursuant to NRCP 24(b) (2). That’s clear.

17 Take the other motions, I said the Motion to

18 Dismiss, that were more brief, we will take those under

19 submission. I agree with counsel. I don’t think it’s

20 necessary to hear argument on those as well as this.

21 I want to —— before we recess, I want to end where

22 I started. I want to compliment the attorneys on all sides.

23 Its always good to have good lawyers in front of you. It

24 doesn’t make a judge’s job any easier. These are difficult
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1 issues. And I also want to address the citizens here.

2 I meant no disrespect when asked that the Court

3 come to order during Mr. Creekman’s presentation. It is

4 important that everybody be heard. We are a court of general

S jurisdiction. That means I handle civil cases,

6 administrative law cases as well as criminal cases every

7 week. And it’s fly oath of office that requires me to hear

8 these difficult matters and make a decision. And even in

9 criminal cases the law requires that everybody be heard. And

10 before I impose sentence in a criminal case, I turn to the

11 defendant, and I say that the law affords them an opportunity

12 to be heard in terms of mitigation, punishment, or any matter

13 they wish to say before judgment is passed and sentence is

14 imposed.

15 It’s no different here. Sverybody is entitled to

16 be heard. And I know ail of you respect that as well.

17 It is the purpose of this hearing to hear from both

18 sides. Also I want to compliment the attorneys who represent

19 the public agencies, these are not faceless bureaucrats,

20 these are citizens as well.

21 The citation to the Sparks Municipal Court case

22 dealing with separation of powers highlights how unique

23 America is. The concept of separation of pcwers was a French

24 political concept written about by Baron He Montesquieu. He
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1 had oropcsed a free party, three branches of government; an

2 executive branch, a legislative branch and a judicial branch

3 to keep the power balanced, each of them to operate as a

4 check on the power of each other to prevent a monarchy from

5 arising, to keep a check on the people, and to keep a check

6 on who passes the laws.

7 You’ll notice that these are open courtrooms, and

8 citizens are free to come here and sit and listen, watch

9 their government at work. This is probably the only country

10 in the world in which an ordinary citizen can haul their

11 government into court and have them explain their decisions,

12 have them deal with their property, their life, their

13 happiness. No other country in the world can do that.

14 Some time ago I was presiding over a jury trial,

15 and Juror Number 1 seated up there in the top left-hand

:6 corner started to cry. Obviously : was very concerned about

17 that. I had my bailiff go over to check on the jurcr, and

18 she said she was fine. And the trial concluded, and I have

19 the distinct honor and privilege to meet with these citizens

20 who serve as jurbrs back in my chambers. And I asked her if

21 she was all right, and what was it that prompted that

22 emotional response.

23 And she said she was born in Iran, and her father

24 was a university professor under the Shah of Iran, and at
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I that time he was a political science teacher teaching

2 democracy. And he was arrested by the Shaw’s secret police

3 and taken to prison and sentenced to death. Didn’t have a

4 trial, wasn’t able to have an attorney represent him or

5 defend him, sentence was passed by somebody he never saw.

6 His life was spared about a week before he was to

7 be executed, and shortly thereafter they immigrated to the

8 United States. She is a very successful businesswoman in her

9 own right. She said to me as I sat there and I saw that

10 there were no bars in the windows, the doors were open, that

11 the parties were represented by counsel. And she says, “This

12 never would have happened in Iran.” She said, “America is

13 the best country in the world.”

14 Today we celebrate Flag Day. I encourage each and

15 every one of you when you drive home today, look around, look

16 at the public buildings, the courthouses where people come,

17 have their grievances heard and see their flag, and think

18 about that. America is the greatest country in the world.

19 Well, as I said, I’ll take these cases under

20 submission. I thank the attorneys for the good work they’ve

21 done in this case. I appreciate the briefs that they

22 submitted, and I certainly appreciate spending the time with

23 you.

24 All right. Anything further, Ms. Fuistone?
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I Mr. Creekside?

2 MS. FUISTONE: No. I think you’re going to make me

3 cry here in a rainute.

4 THE COURT: No.

5 MR. CREEKSIDE: No. Thank you.

6 THE COURT: Ms. Buoncristiani, anything further?

7 MS. BUONCRISTIANI: No, Your Honor.

8 THE COURT: All right. This court is in recess.

9 (Prcceedings Concluded)

10 ——oDe——

12

12

14

15

16

17

18

19

20

21

23

24
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I STATE OF NEVADA
ss

2 COUNTY OF WASHOE

4 I, EVELYN STUBBS, certified court reporter of

5 the Second Judicial District Court of the State of Nevada, in

6 and for the County of Washoe, do hereby certify:

7 That as such reporter I was present in

S Department No. 6 of the above court on FRIDAY, JUNE 14, 2013,

9 at the hour of 9:00 a.m. of said day, and I then and there

10 took stenotype notes of the proceedings had and testimony

11 given therein upon the case of VILLAGE LEAGUE, FT AL,

12 Plaintiff, vs. DEPATENT OF TAXATION, ET AL, Defendant, Case

13 No. CVO3—06922.

14 That the foregoing transcript, consisting of

15 pages numbered 1 to 94, inclusive, is a full, true and

16 correct transcript of my said stenotype notes, so taken as

17 aforesaid, and is a full, true and äorrect statement of the

18 proceedings had and testimony given therein upon the

19 above-entitled action to the best of my knowledge, skill and

20 ability.

2: DATED: At Reno, Nevada, this 28th day of

22 June, 2013.

23 Is! Evelyn Stubbs

24 EVELYNJ. STUBBS, CCR #356
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FILED
Electronically

07-01-2013:10:45:25 AM
Joey Orduna Hastings

Clerk of the Court
1 Transaction # 3825250

2

3

4

5

6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF WASHOE

8

9 VILLAGE LEAGUE TO SAVE Case No.: CVO3-06922 (and
INCLINE ASSETS, INC., a Nevada consolidated case

10 non-profit corporation, on behalf of CV13-00522)
their members and other similarly

11 situated; M.ARYANNE Dept. F.o.: 7
INGEMANSON, Trustee of the Larry

12 D. and Maryanne B. Ingemanson
Trust, DEAN R. INGEMANSON,

13 individually and as Trustee of the
Dear R. Ingemanson; J. ROBERT

14 ANDERSON; and LES BARTA; on
behalf of themselves and others

15 similarly situated,

16 Petitioners,

17 vs.

18 STATE OF NEVADA on relation of
the State Board of Equalization;

19 WASHOE COUNTY; BILL BERRUM,
Washoe County Treasurer,

21 Respondents.

22

_________________________________/

23 ORDER

24 Petitioner Village League to Save Incline Assets, Inc. (hereinafter “Village

25 League”), a group of residents from Incline Village and Crystal Bay, Nevada, seeks

26 to set aside a recent determination by the State Board of Egualization (“the Board”)

27 ordering certain properties in the Incline Village and Crystal Bay communities to be

28 appraised to determine their taxable value.
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1 This Petition for Judicial Review and Objections to State Board of

2 Equalization Report and Order stem from lengthy litigation in which the members

3 of Village League believed their residential properties were improperly assessed by

4 Washoe County resulting in an increased tax burden. Specifically, Village League

5 contended the county used impermissible factors, such as views of and proximity to

6 Lake Tahoe, in determining the taxable value of its members’ property. That issue

7 went to the Nevada Supreme Court, which ultimately decided the County’s use of

8 such factors was unconstitutional. See State Board of Equalization v. Bakst, 122

9 Nev. 1403, 148 P.3d 717 (2006). In light of that decision, this court entered a Writ oil
10 Mandamus ordering the Board to hold public hearings to determine the grievances

11 of Village League and its members. The Writ also envisioned the possibility that

12 new valuations of the property would be made and that the County may have to

13 “issue such additional tax statement(s) or tax refund(s) as the changed valuation

14 may require.”

15 In response to the Writ, the Board held several meetings in 2012 addressing

16 Village League, and other taxpayers’, grievances. After the public hearings, the

17 Board issued Equalization Order 12-001. In that Order, the Board found many

18 parcels of residential property in the Incline Village and Crystal Bay communities

19 had been assessed based upon unconstitutional factors. The Board therefore ordere

20 the Washoe County Assessor to “reappraise all residential properties located in

21 Incline Village and Crystal Bay to which an unconstitutional methodology was

22 applied to derive taxable value” using constitutional methodologies. In response to

23 the Board’ Equalization Order, Village league filed Objections to State Board of

24 Equalization Report and Order in the original case (CVOS-06922) and a Petition for

25 Judicial Review (CV13-00522). Those cases have now been consolidated by order of

26 this court. In both documents Village League argues, inter alia, that the Board is

27 not properly constituted and that it lacks the authority to order reappraisals. The

28 Board and the County have moved to dismiss the petition.
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Among the arguments in support of the motions to dismiss is that the Board’s

2 Equalization order is not final and, therefore, not reviewable. All parties agree that

3 the Board’s order is not a final determination of Village League’s grievances, though

4 Petitioner invokes the provisions of NRS 233B.130(l)(b) in support of its petition.

5 That section provides that “[amy preliminary, procedural or intermediate act or

6 ruling by an agency in a contested case is reviewable if review of the final decision

7 of the agency would not provide an adequate remedy.” Petitioner asserts that

8 permitting the Board to go forward, allegedly in excess of its jurisdiction and

9 without authority, would cause irreparable harm and leave the members of Village

10 League without an adequate remedy. The court disagrees.

II Pursuant to the Board’s order, the Washoe County Assessor will appraise the

12 residential properties in Incline Village and Crystal Bay that were previously

13 assessed in an unconstitutional manner. While the Board and the parties classi&

14 this as a “reassessment,” the use of that term is not necessarily clear. Yes, an

15 assessment has previously been done on these properties. However, those

16 assessments were based upon constitutionally infirm factors and are thus null and

17 void. There is no current valid assessment of any of the properties in question. Once

18 the assessments are completed, the Board may then seek additional taxes or refund

19 taxes to the homeowners based upon the new valuation of their property for the

20 years in question. At that point, any homeowners who disagree with the valuations

21 of their property have an adequate remedy at law by challenging those valuations

22 through the normal and standard process for challenging tax assessments.

23 Declining to rule on the petition at this time does not preclude the members of

24 Village League from obtaining necessary relief, if any is required, in the future.

25 Accordingly, Defendants’ Motions to Dismiss Petitioner’s Petition for Judicial

26 Review are GRANTED.

27 III

28 III
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I For the same reasons, Petitioner’s Objections to State Board of Equalization

2 Report and Order are DENIED for lack of ripeness. The court also notes that the

3 method of filing objections to the Board’s order as opposed to seeking a second writ

4 of mandamus appear to be procedurally dubious. Finally, it is HEREBY

5 ORDERED that the stay issued by this court on April 1, 2013 prohibiting the

6 Board from implementing the Equalization Order is LIFTED.

7 IT IS SO ORDERED.

8 DATED this /67 day of 2013.

9

10 12,tnet a—s.
PATRICK FLANAG

11 District Judge

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5(b), 1 hereby certiê that I am an employee of the Second

3 Judicial Distric Court of the State of Nevada, County of Washoe; that on this
pr day 2013, I electronically filed the following with the Clerk of the

5 Court by using the ECF system which will send a notice of electronic filing to the

6 following:

7 David Creekman, Esq. for Washoe County et al.

S Dawn Buoncristiani, Esq. for State Board of Equalization

9 Suellen Fuistone, Esq. for Village League to Save Incline Assets, Inc. et al.

10
I deposited in the Washoe County mailing system for postage and mailing

12
with the United States Postal Service in Reno, Nevada, a true copy of the attached

document addressed to:
13

Norman J. Azevedo
14 405 N. Nevada Street

Carson City, NV 89703
15

16

17

ig

19

20

21

22

23

24

25

26

27

28
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CAThERINE CORTEZ MASTO
Attorney General
DAWN M. BUONCRISTIANI
Deputy Attorney General
Nevada Bar No. 7771
100 N. Carson Street
Carson City, Nevada 897014717
Phone: (775) 684-1129
Fax: (775) 684-1156
Attorneys for the State Board of Equalization
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IN THE SECOND JUDICIAL DISTRICT COURT OF ThE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

Consolidated with:

THE STATE OF NEVADA, on relation of the
STATE BOARD OF EQUALIZATION, et al.

Respondents.
VILLAGE LEAGUE TO SAVE INCLINE ASSETS,
INC., et al.,

Petitioners,
vs.

STATE OF NEVADA, on relation of the STATE
BOARD OF EQUALIATION, et aL,

Respondents.

Case No. CV1 3-00522

formerly assigned to Dept. No. 3

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that this Court entered its Order in the above-entitled action

on July 1, 2013, granting Respondents’ Motions to Dismiss, Denying Petitioner’s Objections

to State Board of Equalization’s Report and Order, and lifting the stay issued by this Court

on April 1, 2013. A copy of said Order is attached hereto as Exhibit 1 and incorporated

herein by reference.
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1 AFFIRMATION PURSUANT TO NRS 239B.030

2 The undersigned hereby affirms this Notice of Entry of Order does not contain the

3 social security number of any person.

4 DATED: July 1, 2013.

CATHERINE CORTEZ MASTO

6 Attorney General

By: ,éQ91444
8 DAWN BUONCRISTIANI

Deputy Attorney General
9 Nevada Bar No. 7771

10
Attorneys for the State Board of Equalization
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the State of Nevada, Office of the Attorney

General, and that on July 1, 2013, I electronically filed the foregoing NOTICE OF ENTRY OF

ORDER with the Clerk of the Court using the electronic filing system (CM/ECF), which served

the following parties electronically:

SUEL.L.EN FULSTONE for Petitioners

DAVID CREEKMAN for Washoe County

The parties below will be served by depositing a true and correct copy in a sealed,

postage prepaid envelope for delivery by the United States Post Office fully addressed as

follows:

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

AttomeylAddress PhonelFax!E-Mail Party Represented
Norman J. Azevedo Phone: 775-883-7000 i’etitioners
405 North Nevada Street Fax: 775-883-7001
Carson City, NV 89703
Dave Dawley, Assessor Phone: 775-887-2130 Dave Dawley,
City Hall Fax: 775-887-2139 Carson City
201 N. Carson Street, Suite 6 Assessor
Carson City, NV 89701
Arthur E. Mallory, District Atto Phone: 775-423-6561 Norma Green,Churchill County Fax: 775-423-6528 Churchill County165 North Ada Street Assessor
Fallon, NV 89406
Mkhele Shafe, Assessor Phone: 702-455-3882 Michele Shafe,Clark County - Main Office Fax: Clark County500 South Grand Central E-Mail: Assessor
Parkway, Second Floor
Las Vegas, Nevada 89155
Douglas Sonnemann, Assess Phone: 775-782-9830 Douglas
Douglas County Fax: 775-762-9884 Sonnemann,
1616 8th St. Douglas CountyMinden, NV 89423 Assessor
Mike Mears, Assessor Phone: 775-237-5270 Mike Mears, EurekaEureka County Fax: 775-237-6124 County Assessor20 S Main St E-Mail: ecmearseurekanv.orp
P.O. Box 88
Eureka, NV 89316
Jeff Johnson, Assessor Phone: 775-623-8310 Jeff Johnson,Humboldt County Fax: Humboldt County50 West Fifth Street E-Mail: assessor@hcnv.us AssessorWinnemucca, NV 89445
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AttorneylAddress PhonelFax!E-Mail Party Represented
Lura Duvall, Assessdi — — hone 775-635-2610 Lura Duvall, Lander
Lander County Fax 775-635-5520 County Assessor
315 S. Humboldt Street E-Mail:
Battle Mountain, NV 89820 assessorlandercountynv.org
Melanie McBride, Assessor Phone: 775-962-5890 Melanie McBride,
Lincoln County Fax: 775-962-5692 Lincoln County
161 North Main Street E-Mail: Assessor
Suite 203
P.0, Box 420
Pioche, NV 89043
Linda Whalin, Assessor Phone: 775-463-6520 Linda WhaHn, Lyon

• Lyon County Fax: 775-463-6599 County Assessor
27 S. Main Street

LYenngton, NV 89447 ——

Dorothy Fowler, Assessor Phone: 775-945-3684 Dorothy Fowler,
Mineral County Fax: 775-945-0717 Mineral County
105 South “A” Street, Suite E-Mail: Assessor
3 difassessorcEmineralcountynv.org
PG Box 400
Hawthorne, NV 89415-0400
Shirley Matson, Assessor Phone: 775-482-8174 Shirley Matson, Nye
Nye County Fax: 775-482-8178 County Assessor
101 Radar Rd. E-Mail:
P.O. Box 271
Tonopah, NV 89049 .___________ --
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Jana Sneddon, Assessor
Storey County
Courthouse 26 S. B Street
Post Office Box 494
niaCit,W

Dated: July 1, 2013.

Phone: 775-847-0961
Fax: 775-847-0904

Jane Sneddon,
Storey County
Assessor
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Office of The Attorney General
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I transaction # 3825250

2

3

4

5

6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF WASHOE

8

9 VILLAGE LEAGUE TO SAVE Case No.: CVO3-06922 (and
INCLINE ASSETS. INC., a Nevada consolidated case

tO non-profit corporation, on behalf of CVIS-00522)
their members and other similarly

11 situated; MARYANNE Dept. No.: 7
INGEMANSON, Trustee of the Larry

12 D. and Maryanne B. Ingemanson
Trust, DEAN R. INGEMANSON,

13 individually and as Trustee of the
Dear R. Inemaneon J. ROBERT

14 ANDERSON; and LES BARTA; on
behalf of themselves and others

15 similarly situated,

16 Petitioners,

17

18 STATE OF NEVADA on relation of
the State Board of Equalization;

19 WASHOE COUNTY; BILL BERRUM,

20
Washoe County Treasurer,

21 Respondents.

22

________________________________/

23 ORDER

24 Petitioner Village League to Save Incline Assets, Inc. (hereinafter “Viliage

25 League”), a group of residents from Incline Village and Crystal Bay, Nevada, seeks

26 to set aside a recent determination by the State Board of Equalization (“the Board’)

27 ordering certain properties in the Incline Village and Crystal Bay communities to be

28 appraised to determine their taxable value.

APXO 1491



This Petition for Judicial Review and Objections to State Board of

2 Equalization Report and Order stem from lengthy litigation in which the members

3 of Village League believed their residential properties were improperly assessed by

4 Washoe County resulting in an increased tax burden. Specifically, Village League

5 contended the county used impermissible ictors, such as views of and proximity to

6 Lake Tahoe, in determining the taxable value of its members’ property. That issue

7 went to the Nevada Supreme Court, which ultimately decided the County’s use of

S such factors was unconstitutional. See State Board of Equalization v. Bakst, 122

9 Nev. 1403, 148 P.3d 717 (2006). In light of that decision, this court entered a Writ of

10 Mandamus ordering the Board to hold public hearings to determine the grievances

11 of Village League and its members. The Writ also envisioned the possibility that

12 new valuations of the property would be made and that the County may have to

13 “issue such additional tax statement(s) or tax refund(s) as the changed valuation

14 may require.”

15 In response to the Writ, the Board held several meetings in 2012 addressing

16 Village League, and other taxpayers, grievances. Alter the public hearings, the

17 Board issued Equalization Order 12-001. In that Order, the Board found many

18 parcels of residential property in the Incline Village and Crystal Bay communities

19 had been assessed based upon unconstitutional factors. The Board therefore orders

20 the Washoe County Assessor to “reappraise all residential properties located in

21 Incline Village and Crystal Bay to which an unconstitutional methodology was

22 applied to derive taxable value” using constitutional methodologies. in response to

23 the Board’ Equalization Order, Village league filed Objections to State Board of

24 Equalization Report and Order in the original case (CVO3-06922) and a Petition for

25 Judicial Review (CVIS-00522). Those cases have now been consolidated by order of

26 this court. In both documents Village League argues, inter alia, that the Board is

27 not properly constituted and that it lacks the authority to order reappraisals. The

28 Board and the County have moved to dismiss the petition.

2
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I Among the arguments in support of the motions to dismiss is that the Board’s

2 Equalization order is not final and, therefore, not reviewable. All parties agree that

3 the Board’s order is not a final determination of Village League’s grievances, though

4 Petitioner invokes the provisions of NRS 233W 13O(1)(b) in support of its petition.

5 That section provides that “[amy preliminary, procedural or intermediate act or

6 ruling by an agency in a contested case is reviewable if review of the final decision

7 of the agency would not provide an adequate remedy.” Petitioner asserts that

S permitting the Board to go forward, allegedly in excess of its jurisdiction and

9 without authority, would cause irreparable harm and leave the members of Village

10 League without an adequate remedy. The court disagrees.

Ii Pursuant to the Board’s order, the Washoe County Assessor will appraise the

12 residential properties in Incline Village and Crystal Bay that were previously

13 assessed in an unconstitutional manner. While the Board and the parties classify

14 this as a “reassessment,” the use of that term is not necessarily clear. Yes, an

15 assessment has previously been done on these properties. However, those

16 assessments were based upon constitutionally infirm factors and are thus null and

17 void. There is no current valid assessment of any of the properties in question. Once

18 the assessments are completed, the Board may then seek additional taxes or refund

19 taxes to the homeowners based upon the new valuation of their property for the

20 years in question. At that point, any homeowners who disagree with the valuations

21 of their property have an adequate remedy at law by challenging those valuations

22 through the normal and standard process for challenging tax assessments.

23 Declining to rule on the petition at this time does not preclude the members of

24 Village League from obtaining necessary relief, if any is required, in the future.

25 Aecordingly, Defendants’ Motions to Dismiss Petitioner’s Petition for Judicial

26 Review are GRANTED.

27 III

28 II!
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For the same reasons, Petitioner’s Objections to State Board of Equalization

2 Report and Order are DENIED for lack of ripeness. The court also notes that the

3 method of filing objections to the Board’s order as opposed to seeking a second writ

4 of mandamus appear to be procedurally dubious. Finally, it is HEREBY

5 ORDERED that the stay issued by this court on April 1, 2013 prohibiting the

6 Board from implementing the Equalization Order is LIFTED.

7 IT IS SO ORDERED.

S DATED this jr day of 2013.

9

10 ‘p,4vç_
PATRICK FLANAG

11 District Judge

12
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CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5(b), I hereby certify that tam an employee of the Second

3 Judicial Distric. Court of the State of Nevada, County of Washoe; that on this

4 Jf. day of. 2013, I electronically filed the following with the Clerk of the

S Court by using the ECF system which will send a notice of electronic filing to the

6 following:

‘7 David Creekman, Eag. for Washoe County et al.

8 Dawn Buoncristiani, Esq. for State Board of Equalization

9 Suellen Fulstone, Esq. for Village League to Save Incline Assets, Inc. et al.

10
I deposited in the Washoe County mailing system for postage and mailing

12
with the United States Postal Service in Reno, Nevada, a true copy of the attached

document addressed to:
13

Norman J. Azevedo
14 405 N. Nevada Street

15
Carson City, NV 89703

16

_____

17 u a A,ttant

18

19

20

21

22

23

24

25

26

27

28
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Petitioners, Village League to Save Incline Assets, Inc., et al., appeal to the Supreme’

26 Court of Nevada from the decision and Order of this Court entered on July 1, 20 J 3, dismissing

the petition for judicial review (Case No. CVI3-00522) and den’ing petitioners’ Objections to the

28 Report of the State Board of Equalization pursuant to the Writ of Mandamus issued on August 21,

.
$2515
SHELL & WJLMER L.L.P. C 5 p
Suellen Fuistone, No. 1615
50 West Liberty Street, Suite 510 ,, I,

Reno, Nevada 89501 2t!3 JUL PM 202
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Case No. CVI3-00522
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1 The undersigned affirms that this document does not contain the social security number

2 of any person.

3
Dated this jday of July, 2013.

4

5

________

6
405 North Nevda treet 77 Carson City, NV 89703
(775) 883.7000

8

CERTIFICATE OF SERVICE
10

I hereby eerti& that on theJjtfray of July, 2013, I placed a copy of the NOTICE OF
ii

APPEAL in the U.S. Mail, postage pre-paid, addressed as follows:
12

Dawn Buoncristiani
13 Office of the Attorney General

100 North Carson St.
14 Carson City, NV 89701

15 David Creekrnan
Washoe County District Attorney’s Office

16 Civil Division
P.O. Box 30083

17 Reno,NV 89520

18 Suellen Fuistone, Esq.
SNELL & WILMER, LLP

19 50 West Liberty Street, Suite 510
Reno, NV 89501

20
Arthur E. Mallory

21 Churchill County District Attorney
165 N. Ada Street

22 Fallon, NV 89406

23 Jim C. Shirley
Pershing County District Attorney

24 400 Main Street
P.O. Box 934

25 Lovelock, NV 89419

26

27 VtaL’4
28 J7anna Maher
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FILED
ElecLronically

07-0I-2D13:1Q:45:25 AM
Joey Orduna Hastings

Clerk of the Court
1 Transaction # 3825250

2

3

6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF WASHOE

8

9 VILLAGE LEAGUE TO SAVE Case No.: CVO3.06922 (and
INCLINE ASSETS, INC., a Nevada consolidated case

10 non-profit corporation, on behalf of CV13-00522)
their members and other similarly
situated; MARYANNE Dept. No.: 7
INGEMANSON, Trustee of the Larry

12 D. and Maryanno B. Ingemanson
Trust, DEAN R. INGEMANSON,

13 individually and as Trustee of the
Dear R. Ingemanson; J. ROBERT

14 ANDERSON; and LES BARTA; on
behalf of themselves and others

15 similarly situated,

16 Petitioners,

17 vs.

I 8 STATE OF NEVADA on relation of
the State Board of Equalization;

19 WASHOE COUNTY; BILL BERRUM,

20
Washoe County Treasurer,

21 Respondents.

22

_______________________________/

23 ORDER

24 Petitioner Village League to Save Incline Assets. Inc. (hereinafter “Village

25 League”), a group of residents from Incline Village and Crystal Bay, Nevada, seeks

26 to set aside a recent determination by the State Board of Equalization (‘the Board”)

27 ordering certain properties in the Incline Village and Crystal Bay communities to be

28 appraised to determine their taxable value.
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This Petition for Judicial Review and Objections to State Board of

2 Equalization Report and Order stem from lengthy litigation in which the members

3 of Village League believed their residential properties were improperly assessed by

4 Washoe County resulting in an increased tax burden. Specifically, Village League

5 contended the county used impermissible factors, such as views of and proximity to

6 Lake Tahoe, in determining the taxable value of its members’ property. That issue

7 went to the Nevada Supreme Court, which ultimately decided the County’s use of

8 such factors was unconstitutional. See State Board of Equalization v. Bakst, 122

9 Nev. 1403, 148 P.Sd 717 (2006). In light of that decision, this court entered a Writ of

10 Mandamus ordering the Board to hold public hearings to determine the grievances

of Village League and its members. The Writ also envisioned the possibility that

12 new valuations of the property would be made and that the County may have to

13 “issue such additional tax statement(s) or tax refund(s) as the changed valuation

14 may require.”

15 In response to the Writ, the Board held several meetings in 2012 addressing

16 Village League, and other taxpayers’, grievances. After the public hearings, the

17 Board issued Equalization Order 12-001. In that Order, the Board found many

18 parcels of residential property in the Incline Village and Crystal Bay communities

19 had been assessed based upon unconstitutional factors. The Board therefore ordered

20 the Washoe County Assessor to “reappraise all residential properties located in

21 Incline Village and Crystal Bay to which an unconstitutional methodology was

22 applied to derive taxable value” using constitutional methodologies. In response to

23 the Board’ Equalization Order, Village league filed Objections to State Board of

24 Equalization Report and Order in the original case (CVO3-06922) and a Petition for

25 Judicial Review (CVI3-00522). Those eases have now been consolidated by order of

26 this court. In both documents Village League argues, inter alici, that the Board is

27 not properly constituted and that it lacks the authority to order reappraisals. The

28 Board and the County have moved to dismiss the petition.

2
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Among the arguments in support of the motions to dismiss is that the Board’s

2 Equalization order is not final and, therefore, not reviewable. AU parties agree that

3 the Board’s order is not afinal determination of Village League’s grievances, though

4 Petitioner invokes the provisions of NRS 233B.130(l)(h) in support of its petition.

5 That section provides that “[amy preliminary, procedural or intermediate act or

6 ruling by an agency in a contested case is reviewable if review of the final decision

7 of the agency would not provide an adequate remedy.” Petitioner asserts that

S permitting the Board to go forward, allegedly in excess of its jurisdiction and

9 without authority, would cause irreparable harm and leave the members of Village

10 League without an adequate remedy. The court disagrees.

11 Pursuant to the Board’s order, the Washoe County Assessor will appraise the

12 residential properties in Incline Village and Crystal Bay that were previously

13 assessed in an unconstitutional manner, While the Board and the parties claasi&

14 this as a “reassessment,” the use of that term is not necessarily clear. Yes, an

15 assessment has previously been done on these properties. However, those

16 assessments were based upon constitutionally infirm factors and are thus null and

17 void. There is no cunent valid assessment of any of the properties in question. Once

18 the assessments are completed, the Board may then seek additional taKes or refund

19 taxes to the homeowners based upon the new valuation of their property for the

20 years in question. At that point, any homeowners who disagree with the valuations

21 of their property have an adequate remedy at law by challenging those valuations

22 through the normal and standard process for challenging tax assessments.

23 Declining to rule on the petition at this time does not preclude the members of

24 Village League from obtaining necessary relief, if any is required, in the future.

25 Accordingly. Defendants’ Motions to Dismiss Petitioner’s Petition for Judicial

26 Review are GRANTED.

27 I/I

28 ff1

3
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I For the same reasons, Petitioner’s Objections to State Board of Eqtzcslizcztion

2 Report and Order are DENIED for lack of ripeness. The court also notes that the

3 method of filing objections to the Board’s order as opposed to seeking a second writ

4 of mandamus appear to be procedurally dubious. Finally, it is HEREBY

5 ORDERED that the stay issued by this court on April 1, 2013 prohibiting the

6 Board from implementing the Equalization Order is LIFTED.

7 IT IS SO ORDERED.

8 DATED this /S7 day of
£1

2013.

9

10 Pntkc’-
PATRECK FIAANAGii District Judge

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5(b), I hereby certify that I am an employee of the Second

3 Juthcial Distric5.Court of the State of Nevada, County of Washoe; that on this

4 day of 2013,1 electronically filed the following with the Clerk of the

5 Court by using the ECF system which will send a notice of electronic filing to the

6 following:

7 David Creekman, Esq. for Washoe County et al.

8 Dawn Buoncristiani, Esq. for State Board of Equalization

9 Suellen Fulstone, Esq. for Village League to Save Incline Assets, Inc. et al.
10

I deposited in the Washoe County mailing system for postage and mailing

12
with the United States Postal Service in Reno, Nevada, a true copy of the attached

document addressed to:
13

Norman J. Azevedo
14 405 N. Nevada Street

Carson City, NV 89703

udi ‘a Atant
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FILED
Electronically

07-05-2013:02:05:51 PM
Joey Orduna Hastings

Clerk of the Court
Transaction 4 3835846

2

3

4

5

6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF WASHOE

8

9 VILLAGE LEAGUE TO SAVE

10
INCLINE ASSETS, INC., et al., Case No.: CVO3-06922

11
Petitioners, Dept. No.: 7

12
vs.

STATE OF NEVADA on relation of
13 the STATE BOARD OF

14
EQUALIZATION, et al.,

15
Respondents.

16 ORDER

17 On May 23, 2013, Respondent, Norma Green, Churchill County Assessor

18 (hereinafter “Churchill County”), filed its Notice ofNon-Participation and Motion to

19 Dismiss. On June 7, 2013, Petitioner, VILLAGE LEAGUE TO SAVE INCLINE

21) ASSETS. INC. (hereinafter ‘Village League”), filed its Response to Churchill County

21 Assessor Motion to Dismiss. On July 3, 2013, the matter was submitted for decision.

22 However, on July 1, 2013, this Court entered its Order granting Defendants’ Motion

23 to Dismiss Petitioner’s Petition for Judicial Review. Therefore, Churchill County’s

24 Motion to Dismiss is DENIED AS MOOT.

25 DATED this

______

day of July, 2013,

PATRICK FLANAGAN
28 District Judge

1

APXO1 505



CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5(b), I hereby certify that I am an employee of the Second

3 Judicial District Court of the State of Nevada, County of Washoe; that on this

______

day of July, 2013, 1 electronically filed the following with the Clerk of the

5 Court by using the ECF system which will send a notice of electronic filing to the

6 following:

7 David Creekman, Esq. for Washoc County et al.

Dawn Buoncristiani, Esq. for State Board of Equalization

9 Suellen Fuistone, Esq. for Village League to Save Incline Assets, Inc. et al.

10
I deposited in the Washoe County mailing system for postage and mailing

12
with the United States Postal Service in Reno, Nevada, a true copy of the attached

document addressed to:
13

Norman J. Azevedo
14 405 N. Nevada Street

15
Carson City, NV 89703

Arthur K Mallory
16 Churchill County District Attorney

165 N. Ada St.
17 Fallon, NV 89406

DaL)
20 Judi’kf AstC’ant

21

22

23

24

25

26

27

28

2
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VILLAGE LEAGUE TO SAVE INCLINE
ASSETS, INC., a Nevada non-profit
corporation, on behalf of their members and
others similarly situated; MARYANNE
INGEMANSON, Trustee of the Lany D. and
Maiyanne B. Ingemanson Trust; DEAN R.
INGEMANSON, individually and as Trustee
of the Dean R. Ingemanson Trust;). ROBERT
ANDERSON; and LES BARTA; on behalf of
themselves and others similarly situated;

14
Petitioners,

15
vs.

16
STATE OF NEVADA on relation of the State
Board of Equalization; WASHOE COUNTY; and
BILL BERRUM, Washoe County Treasurer,

Respondents.

NOTJCE OEAPPEAL

Notice is hereby given that Ellen Bakst, Jane Barnhart, Carol Buck, Daniel Schwartz,

Larry Watkins, Don & Patricia Wilson and Agnieszka Winkler, who were granted intervenor

status by the Court on July 1,2013, hereinafter referred to as the BAKST INTERVENORS,

hereby appeals to the Supreme Court ofNevada from the decision and Order from this Court

entered on July I, 2013. attached as Exhibit I.

27

.

$2515
Norman). Azevedo, Esq. #3204
405 N. Nevada Street
Carson Cky, NV 89703
775.883.7000
775.883.70001 fax
nont@nevadataxlawyers.com
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1 The undersigned affirms that this document does not contain the social security number

2 of any person.

3
Dated this jfdhy of July, 2013.

7 Carson City, NV 89

8
(775) 883.7000

9
CERTIFICATE OF SERVICE

I hereby certilS’ that on the fitfray of July, 2013, I placed a copy of the NOTICE OF

12
APPEAL in the U.S. Mail, postage pre-paid, addressed as follows:

Dawn Buoncristiani
13 Office of the Attorney General

100 North Carson St.
14 Carson City, NV 89701

15 David Crcckman
Washoe County District Attorney’s Office

16 Clvii Division
P.O. Box 30083

17 Reno,NV89520

18 Suellen Fuistone, Esq.
SNELL & WILMER, LLP

19 50 West Liberty Street, Suite 510
Reno, NV 89501

20
Arthur B. Mallory

21 Churchill County District Attorney
165 N. Ada Street

22 Fallon, NV 89406

23 Jim C. Shirley
Pershing County District Attorney

24 400 Main Street
P.O. Box 934

25 Lovelock, NV 89419

26

27

J4janna Maher
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FILED
Eledronically

07-01-201310:4525 AM
Joey Ordira Hastings

Clerk of the Court
Trasacticn U 3825250

2

3

4

5

6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

8

9 VILLAGE LEAGUE TO SAVE Case No.: CVO3-06922 (and
INCLINE ASSETS, INC., a Nevada consolidated case

10 non.proflt corporation, on behalf of CV13-00522)
their members and other similarly

11 situated; MARYANNE Dept. No.: 7
INGEMANSON, Trustee of the Larry

12 D. and Man-anne B, Ingemunson
Trust, DEAN R. INGEMANSON,

13 individually and as Trustee of the
Dear R. Ingemanson; J. ROBERT

14 ANDERSON; and LES BARTA; on
behalf of themselves and others

5 similarly situated,

16 Petitioners,

17 vs.

IS STATE OF NEVADA on relation of
the State Board of Equalization;

19 WASHOE COUNTY; BILL BERRUM,

20
Washoe County ‘[‘reasurer,

21 Respondents.

22

_________/

23 ORDER

24 Petitioner Village League to Save Incline Assets, inc. (hereinafter “Viljage

25 League”), a group of residents from Incline Village and Crystal Bay. Nevada, seeks

26 to set aside a recent determination by the State Board of Equalization (“the Board”)

27 ordering certain properties in the Incline Village and Crystal Bay communities to bE

28 appraised to determine their taxable value.
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This Petition for Judicial Review and Objections to State Board of

2 Equalization Report and Order stem from lengthy litigation in which the members

3 of Village League believed their residential properties were improperly assessed by

4 Washoe County resulting in an increased tax burden. Specificaliy, Village League

5 contended the county used impermissible factors, such as views of and proximity to

6 Lake Tahoe, in determining the taxable value of its members’ property. That issue

7 went to the Nevada Supreme Court, which ultimately decided the County’s use of

8 such factors was unconstitutional. See State Board ofEqualization v. Bakst, 122

9 Nev. 1403, 148 P.3d 717 (2006). In light of that decision, this court entered a Writ of

10 Mandamus ordering the Board to hold public hearings to determine the grievances

11 of Village League and its members. The Writ also envisioned the possibility that

12 new valuations of the property would be made and that the County may have to

13 “issue such additional tax statement(s) or tax refund(s) as the changed valuation

Pt may require.”

15 In response to the Writ, the Board held several meetings in 2012 addressing

16 Village League, and other taxpayers’, grievances. After the public hearings, the

17 Board issued Equalization Order 12-001. In that Order, the Board found many

18 parcels of residential property in the Incline Village and Crystal Bay communities

19 had been assessed based upon unconstitutional factors. The Board therefore ordered

20 the Washoe County Assessor to “reappraise all residential properties located in

21 Incline Village and Crystal Bay to which an unconstitutional methodology was

22 applied to derive taxable value” using constitutional methodologies. In response to

23 the Board’ Equalization Order, Village league filed Objections to State Board of

24 Equalization Report and Order in the original case (CVO3-06922) and a Petition for

25 Judictal Review (CVI3-00522). Those cases have now been consolidated by order of

26 this court. In both documents Village League argues, inter cilia, that the Board is

27 not properly constituted and that it lacks the authority to order reappraisals. The

28 Board and the County have moved to dismiss the petition.

2
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1 Among the arguments in support of the motions to dismiss is that the Board’s

2 Equalization order is not final and, therefore, not reviewable. All parties agree that

3 the Board’s order is not a final determination of Village League’s grievances, though

4 Petitioner invokes the provisions of NRS 233B. 130(lXb) in support of its petition.

5 That section provides that “[ajny preliminary, procedural or intermediate act or

6 ruling by an agency in a contested case is reviewable if review of the final decision

7 of the agency would not provide an adequate remedy.” Petitioner asserts that

8 permitting the Board to go forward, allegedly in excess of its jurisdiction and

9 without authority, would cause irreparable harm and leave the members of Village

10 League without an adequate remedy. The court disagrees.

11 Pursuant to the Board’s order, the Washoe County Assessor will appraise the

12 residential properties in Incline Village and Crystal Bay that were previously

13 assessed in an unconstitutional manner. While the Board and the parties classify

14 this as a “reassessment,” the use of that term is not necessarily clear. Yes, an

IS assessment has previously been done on these properties. However, those

16 assessments were based upon constitutionally infirm factors and are thus null and

17 void. There is no current valid assessment of any of the properties in question. Once

18 the assessments are completed, the Board may then seek additional taxes or refund

19 taxes to the homeowners based upon the new valuation of their property for the

20 years in question. At that point any homeowners who disagree with the valuations

21 of their pmperty have an adequate remedy at law by challenging those valuations

22 through the normal and standard process for challenging tax assessments.

23 Declining to nile on the petition at this time does not preclude the members of

24 Village League from obtaining necessary relief, if any is required, in the future.

25 Accordingly, Defendant& Motions to Dismiss Petitioner’s Petition, for Judicial

26 Review are GRANTED.

27 II!

28 III

3
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For the same reasons, Petitioner’s Objections to State Board of Equalization

2 Report and Order are DENIED for lack of ripeness. The court also notes that the

3 method of filing objections to the Board’s order as opposed to seeking a second writ

4 of mandamus appear to be procedurally dubious. Finally, it is HEREBY

S ORDERED that the stay issued by this court on April 1, 2013 prohibiting the

6 Board toni implementing the Equalization Order is LIFTED.

7 ITIS SO ORDERED. /
8 DATED this day ofZ”2Ol3.

9

10 P,&vtelet Cto.n a...
PATRICK FLANAG

11 District Judge

12

13

14

‘5

16

17

18

19

20

21

22

23

24

25

26

27

28

4
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CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5Q), I hereby certi4’ that lam an employee of the Second

3 Judicial Distri Court of the State of Nevada, County of Washoe; that on this

day ofW 2013, I electronically ified the following with the Clerk of the

S Court by using the ECE system which will send a notice of electronic filing to the

6 following:

7 David Creelman, Esq. ft>r Washoe County et al.

8 Dawn Ruoncristiani, Seq. kr State Board of Equalization

9 Suellen Fulatone, Esq. for Village League to Save Incline Assets, Inc. et al.

)0
I deposited in the Washoe County mailing system for postage and mailing

12
with the United States Postal Service in Reno, Nevada, a true copy of the attached

document addressed to:
13

Norman J. Azevedo
N 405 N. Nevada Street

Is
Carson City, NV 89703
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FILED
Electronically

07-19-2013:02:24:05 PM

I 2175
Joey Orduna Hastings

SNELL & WILMER L.L.P.
Clerk of the Court

2 Suellen Fulstone, No. 1615
Transaction # 38fi707

50 West Liberty Street, Suite 510
3 Reno, Nevada 89501

Telephone: (775) 785-5440
4

Attorneys for Petitioners
5

6 IN THE SECOND JUDICIAL DISTRICT COURT OF TI-IE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

8

9 VILLAGE LEAGUE TO SAVE INCLINE
ASSETS, INC., ET AL,

10 ) Case No. CVO3 -06922

11 Petitioners, )
Dept. No. 7

12 ELLEN BAKSt JANE BARNHART, )
CAROL BUCK, DANIEL SCHWARTZ,

s 13 LILLIAN WATKINS, DON AND

A
PATRICIA WILSON, AND AGNIESZKA
WINKLER, )

15 )
Petiuoners-rn-Interventton )

; ..z

vs. )
17 )

18
STATE OF NEVADA on relation of the STATE
BOARD OF EQUALIZATION, FT AL,

19. )
Respondents. )

20

_________________________________________

Consolidated with
21 VILLAGE LEAGUE TO SAVE INCLINE

22
ASSETS, INC. El’ AL, ) Case No. CV 13-00522

23 Petitioners, ) formerly assigned to Dept. No. 3

24 vs. )
3

2D STATE OF NEVADA on relation of the STATE

26 BOARD OF EQUALIZATION, ET AL,

27 Respondents. )

28

APXO1516



MOTION FOR LEAVE TO SEEK RECONSIDERATiON OR,
2 IN THE ALTERNATIVE, FOR STAY OF JULY 112013 ORDER AND

REINSTATEMENT OF STAY OF FEBRUARY 8,2013 STATE BOARD OF
3 EQUALIZATION DECISION PENDING APPEAL

4 Taxpayer-petitioners move the Court for leave to seek reconsideration of its Order of July

5 1, 2013, and, upon reconsideration to certify to the Supreme Court its intent to vacate the Order

6 so that the Court may remand for that purpose. In the alternative, Taxpayer-petitioners move the

7 Court to stay its July 1, 2013 order and reinstate the stay previously entered of the February 8,

8 2013 State Board of Equalization decision pending the resolution of the appeal of the July 1,2013

9 decision. This motion is made and based on pleadings on file with the Court, the Nevada Rules

10 of Civil Procedure, the District Court Rules, the Second Judicial District Court Local Rules, and

11 the other authorities cited in the points and authorities which follow.

12 Respectfully submitted this /iiay of July, 2013.

13

14

j17 1156

27

28

-2-

en l-ulstone, No. 1615
50 West Liberty Street, Suite 510
Reno, Nevada 89501
Attorneys for Petitioners
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1 POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR LEAVE TO SEEK
RECONSIDERATION OR, IN THE ALTERNATIVE, FOR STAY OF JULY 1, 2013

2 ORDER AND REINSTATEMENT OF STAY OF FEBRUARY 8,2013 STATE BOARD

3
I. The Court Should Reconsider The Basis For Its July 1,2013 Order.

4
Taxpayers move for leave to seek reconsideration on the grounds that the Court has

5
rnisapprehended the State Board of Equalization’s February 8, 2013 decision and has issued its:

6
ruling based on that misunderstanding. In its July 1,2013 Order, the Court writes:

7
There is no current valid assessment of any of the properties in

8 question. Once the assessments are completed, the Board may then
seek additional taxes or refund taxes to the homeowners based upon

9 the new valuation of their property for the years in question. At
that point, any homeowners who disagree with the valuations of

10 their property have an adequate remedy at law by challenging
those valuations through the normal and standard process for

11 challenging tax assessments. Order (July 1, 2013), p. 3, ins. 17-

12
22. (Emphasis added.)

13 It is simply not true that ‘any homeowners who disagree with the valuations of their property.

14 [may] challeng[e] those valuations through the normal and standard process for challenging tax

is assessments,”

“ 16 The State Board of Equalization February 8, 2013 decision contains no provisions
J) 5’

17 whatsoever for homeowners to challenge the new property valuations of the assessor unless those

i 8 new valuations are at levels greater than the previous unconstitutional valuations. SBOE

19 February 8, 2013 Equalization Order, p. 10, para. 4. Even though, as the Court pointed out,

20 previous valuations of Incline VillagelCrystal Bay properties are unconstitutional, null and void

21 and of no validity whatsoever, the SBOE decision treats those valuations as baselines or

22 standards. On a completely arbitrary basis, the SBOE decision provides for notice and a hearing

23 only to taxpayers whose new valuations are above those invalid baselines. Taxpayers whose new

24 valuations fall below those baselines have no opportunity whatsoever to challenge those

25

26 If a “baseline’ were appropriate, it would have to be the 2002-2003 valuation, the last

constitutional valuation of Ihe various properties, and the valuation used by the Supreme Court as
27 the lawful replacement of the invalid 2003-2004, 2004-2005 and subsequent year valuations. See

State Board of Equalization v. BoAst, 122 Nev. 1403, 148 P.3d 717 (2006); State Board ofEqualization v,
28 Barta, 124 Nev. 58, 188 P.3d 1092 (2008).

-3-
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I valuations. There is no requirement that taxpayers even be advised of new valuations that are

2 lower than the previous, unconstitutional valuations. The Assessor is directed to report those

3 valuations only to the SHOE. SBOE February 8, 2013 Equalization Order, pp. 9-10, para. 2.

4 Since the SHOE has also now decided that its equalization decisions are administrative rather

5 than adjudicative, taxpayers whose valuations are lower will get no individual notice at all, only

6 the three-day published and posted open meeting law notice of any hearing.

7 The SBOE’s February 8, 2013 “equalization” order not only delegates the decision

8 as to which properties were previously valued using unconstitutional methodologies to the

9 Assessor, it also simply “assumes” that new valuations will be constitutional. Accordingly, the

10 SHOE omits any provision for review other than that specifically mandated by the Writ. The

11 SHOE does not reject the previous valuations. This Court, however, has recognized that those

12 previous valuations are totally void and of no effect. On that basis, the Court has determined that

13 the SBOE-ordered new valuations are not truly “reappraisals” but rather, for all practical

14 purposes, the initial valuations done on these properties. As such, the Court, however, apparently

15 believes that property owners will have the “normal and standard processes for challenging those!
a)1

i’ 16 [new) valuations.” The Court is mistaken. In fact, just as there no provision in the SHOE,

17 decision for challenges to new, lower valuations, there is also no provision in the statutes for

18 hearings on new valuations applicable to prior fiscal years or for reopening closed tax rolls for

19 prior years on the basis that prior valuations were unconstitutional, void and invalid. See NRS

20 361300; 361.310.

21 Under NRS 361.300, every property owner is provided by December 18 with a notice of

22 the valuation of his property on the secured tax roll for the upcoming fiscal year. The property

23 owner then has approximately 30 days to file an appeal with the County Board of Equalization.

24 During those 30 days, the property owner can obtain a copy of the basis for the valuation, can

25 meet with the Assessor’s Office to discuss the valuation, can make an investigation of property

26 values, or can retain an appraiser to make an independent valuation. The secured tax roll is

27 closed on January 1 and may be reopened only pursuant to NRS 361.310. Nothing in the statutes

28 provides for, or even allows, taxpayer challenges to be made to new valuations done for prior tax
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1 years, whether or not those new valuadons are characterzed as

2 Under the SBOE February 2013 equalization” order, taxpayers whose proposed new

3 property valuations are greater than the invalid, void. unconstitutional initial valuations do get a

4 hearing. It should be noted, however, that even those taxpayers are not afforded the ‘normal and

5 standard process for challeiiging tax assessments.” Taxpayers whose proposed new property

6 valuations are higher get a hearing before the State Board of Equalization on a JO-day notice

7 (pursuant to the Writ of Mandate and NRS 361,395(2)). A 10-day notice provides no realistic

8 opportunity to contest the Assessor’s valuation, Taxpayers whose proposed new valuations are!

9 greater than the previous unconstitutional values do not get a hearing before the County Board of

10 Equalization let alone the more than a month’s notice of the valuation, the opportunity to review

11 the basis for the valuation, or the time to retain an appraiser to do an independent valuation.

12 Under the February 2013 SBOE “equalization” order, taxpayers whose new valuations are

I 13 lower than the prior, unconstitutional valuations get no hearing at all. Taxpayers whose new

14 valuations are higher than the prior, unconstitutional valuations get, at best, an inadequate

15 ! hearing. There is nothing “unripe” or “less than final” about the provisions of the SBOE order

i” 16 that deny taxpayers their constitutional, due process rights to challenge the valuation of their

17 properties for property tax purposes. The “adequate remedy” described by the Court in its July I,

18 2013 Order as the basis for denying taxpayers an immediate judicial review of the SBOE decision

19 simply does not exist.

20 Taxpayer-petitioners also have no adequate remedy for the negative impact on both

21 completed as well as potential transactions involving their property, on property values, on title

22 insurance and related issues involving the purchase, sale and transfer of property rights resulting

23 from an order for reappraisals dating back eight to ten years. The ‘adequate” remedy described

24 by the Court in its July 1, 2013 Order does not exist. Even if it did, however, taxpayers have no

25 adequate remedy for the adverse impacts on their property rights if they are denied the right to

26 immediate judicial review.

27 Taxpayer-petitioners have taken an appeal from the Court’s July 1, 2013 Order. If the

28 Court determines that it is appropriate to reconsider and vacate its July 1, 2013 Order, it may
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I certify its intent to do so to the Supreme Court. At that point, Taxpayer-petitioners can move the

2 Supreme Court to remand the matter to this Court for the purpose of gianting such relief. See

3 Honeycurt v. Honeycuti, 94 Nev. 79, 575 P.2d 585, 585-586, disapproved on other grounds,

4 Foster v. Dingwall, 126 Nev. _,228 P.3d 453 (2010); Foster v. Dingwall,126 Nev. , 228

S P.3d 453, 455-456.

6 II. In the Absence of Reconsideration, the Court Should Stay Its Order and Reinstate
the Stay of the SHOE Decision Pending the Determination of the Appeal.

If this Court does not reconsider and vacate its July 1, 2013 Order, it should at least stay
8

that order and reinstate the stay of the SBOE decision in order to preserve the status quo pending
9

appeal. Mi/cohn Gaming Corp. v. McCrea, 120 Nev. 248, 251, 89 P.3d 36, 38 (2004); see also
10

Nelson v. Heer, 121 Nev. 832, 835, 122 P.3d 1252, 1254 (2005) (when determining conditions for
11

stay pending appeal, the focus is properly on what will “maintain the status quo”). In determining
12

whether to stay a non-money judgment, the court must weigh the following factors:
13

(1) Whether the object of the appeal will be defeated if a stay is denied;
14

(2) Whether the appellant will suffer irreparabLe injury if a stay is denied;
15

t• (3) Whether the respondent will suffer irreparable or serious injury if the stay is
16

granted; and
17

(4) Whether the appellant is likely to prevail on the merits in the appeal. Mi/cohn
18

Gaming Corp. v. McCrea, supra; NRAP 8(c). All of these factors favor the entry of an order
19

both staying the December 1, 2013 order of the District Court and reinstating the stay of the
20

February 8, 2013 State Board of Equalization order.
21

A The Object of the Appeal Will Be Defeated if a Stay Is Denied.
22

The object of taxpayers’ appeal is to have the threshold issues of the State Board of
23

Equalizations jurisdiction to order mass reappraisals of residential properties dating back ten
24

years determined prior to the actual performance of such appraisals. This object will clearly be
25

defeated if the Order is not stayed and the stay of the SHOE decision reinstated.
26

H. Taxpayers.Will Suffer Irreparable Injury if the Order Is Not Stayed.
27

If the July 1, 2013 Order is not stayed and the stay of the SBOE decision
28
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I reinstated, taxpayers will be subject to unconstitutional reappraisals of their properties without

2 effective recourse, possible additional tax assessments and liens, and interference with property

3 values and marketability before the appeal can be determined. Even if taxpayers are completely

4 vindicated on appeal and the July 1, 2013 Order is eventually reversed, they will have been

5 irrevocably injured in the absence of a stay.

6 C. Respondents Will Not Suffer Injury if the Order Is Stayed.

7 Respondents wilt not suffer any injury in this case if the district court’s July 1,

8 2013 Order is stayed pending appeal reinstating the previously entered order for stay of the State

9 Board of Equalization’s February 8, 2013 order. In fact, the County and State respondents will be

10 benefited just as taxpayers will be by a decision on the threshold issues of jurisdiction before

11 expending limited public funds on what is likely to be ineffective and unnecessary reappraisals,

e 12 and related actions. For that reason presumably, neither the State Board of Equalization nor the!

13 County opposed the previous entry of a stay of the SHOE decision.

14 D. Taxpayers Are Likely to Prevail on the Merits.

= 15 As set forth in the argument for reconsideration, the Court misapprehended the

!ii” 16 availability of the “normal and standard process” for challenging assessments as taxpayers’

17 remedy in this case, On the indisputable facts and law, under the language of the SHOE

18 Equalization Order and the statutes, taxpayers have no effective recourse to challenge the new

19 valuations to be made by the Washoe County Assessor. If this Court does not reconsider,

20 determine to vacate its July 1, 2013 Order, and certify that intention to the Supreme Court so that

21 the matter may be remanded, the Supreme Court will likely reverse that order on appeal.

22 Under the circumstances, even if this Court does not reconsider, determine to

23 vacate its July 1, 2013 Order and certify that intention to the Supreme Court, it should allow a

24 meaningful appeal and preserve the status quo by staying the Order and reinstating the stay of the

25 SHOE decision. The purpose of the appeal will be defeated in the absence of a stay. Mikohn

26 Gaming Corp. v. Mc&ea, supra, 89 P.3d at 38; Nelson v, fleer, supra, 122 P.3d at 1254.

27 III. Conclusion.

28 Taxpayers respectfully submit that the Court should reconsider and determine to vacate its
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• July 1, 2013 Order and certify that intention to the Supreme Court. In the alternative, this Court

2 should stay the July 1,2013 Order and reinstate the stay of the February 2013 SBOE Equalization

3 Orderpending the resolution of the appeal of the July 1,2013 Order,

AFFIRMATION

5 The undersigned affirms that this document does not contain the social security number of

6 any person.

Datedthis/’fayofJuIy,20l3.

SNELL & WILMER L.L.P.

lO

________

Suellen Fulstorie, No. 1615
11 50 West Liberty Street, Suite 510

Reno, Nevada 89501
12 Attorneys for Petitioners
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I CERTIFICATE OF SERVICE

2 Pursuant to Nev. R. Civ. P. 5(b), 1 certify that I am an employee of SNELL & W1LMER

3 L.L.P., and I served the foregoing document via the Courts e-flex flung system on the date and to

4 the addressee(s) shown below:

5 Dawn Buoncristiani
Office of the Attorney General

6 100 North Carson St.
Carson City, NV 89701

7
David Creekman

8 Washoe County District Attorney’s Office
Civil Division

9 P.O. Box 30083
Reno, NV 89520

10
And mailed a copy to the following:

11
Norman J. Azevedo

12 405 N. Nevada Street
Carson City, NV 89703

13
- Arthur B. Mallory

14 Churchill County District Attorney
165 N. Ada Street

15 Fallon, NV 89406
C) :j

i’ 16 Jim C. Shirley
Pershing County District Attorney

17 400 Main Street
P.O. Box 934

18 Lovelock,NV 89419

19 DATED thisl0day of July, 2013.

Employee of Snell & WilmerL.L.P.
22

23

24

26

27

28
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VILLAGE LEAGUE TO SAVE INCLINE
ASSETS, INC., a Nevada non-profit
corporation, on behalf of their members and
others similarly situated; MARYANNE
INGEMANSON, Trustee of the bny D. and
Maryaime B. Ingemanson Trust; DEAN R.
INGEMANSON, individually and as Trustee
of the Dean R. Ingemanson Trust; J. ROBERT
ANDERSON; and LES BARTA; on behalf of
themselves and others similarly situatcd;

vs.

Petitioners,

STATE OF NEVADA on relation of the State
Board of Equalization; WASHOE COUNTY; and
BILL BERRUM, Washoe County Treasurer,

Respondents.

JOINDER

.
FILED

22 COME NOW Intervenors, Ellen Bakst, Jane Banthart, Carol Buck, Daniel Schwartz,

26

27

28

Larry Watkins, Don & Patiicia Wilson and Agnieszka Winkler, hereinafter referred to as the

BAKST INTERVENORS, by and through its counsel of record, Norman J. Azevedo, Esq., and

hereby submits its Joinder in the appeal filed by the Petitioners on July 3, 2013.
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Normanj. Azevedo, Esq. #3204
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DatedthisjdayofJuly, 2013.

Dawn Buoncñstiani
Office of the Attorney General
100 North Carson St

141 CarsonCity,NV89701

Arthur E. Mallory
Churchill County District Attorney
165 N. Ada Street
Fallen, NV 89406

Jim C. Shirley
Pershing County District Attorney
400 Main Street
P.O. Box 934
Lovelock, NV 89419

flL.
i*Jima Maher

.
The undersigned affinns that this document does not contain the social security number

of any person.
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405 Noikh Nevada Street
Carson City, NV 89703
(775) 883.7000

CERTIFICATE OF SERVICE

I hereby certify that on the Jfy of July, 2013, I placed a copy of the JOINDER in the

U.S. Mail, postage pre-paid, addressed as follows:

David Creekman
Washoe County District Attorney’s Office
Civil Division
P.O. Box 30083
Reno, NV 89520

Suellen Puistone, Esq.
SNELL & WILMER, LLP
50 West Liberty Street, Suite 510
Reno, NV 89501
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FILED
Electronically

08-01-2013:11:35:33 AM
Joey Orduna Hastings

1 3880 ClerkoftheCourt
DAVID C. CREEKNAN Transaction#3895021

2 Chief Deputy District Attorney
Nevada State Bar Number 4580

3 P. 0. Box 11130
Reno, NV 89520—0027

4 (775) 337—5700
ATTORNEYS FOR WASHOE COUNTY

5 AND WASHOE COUNTY TREASURER

6 IN THE SECOND JtYDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF WASHOE

8
* * *

9 VILLAGE LEAGUE TO SAVE INCLINE
ASSETS, INC. ET AL,

10
Petitioners,

11 Case No. CVD3—06922
ELLEN BAIKST, JANE BARNHART, CAROL

12 BUCK, DANIEL SCHWARTZ, LILLIAN Dept. No. 7
WATKINS, DON AND PATRICIA WILSON,

13 AND AGNIESZKA WINKLER,

14 Petitioners in intervention

15 vs.

16 STATE OF NEVADA on relation of the
STATE BOARD OF EQUALIZATION, ET AL,

17
Respondents.

18

________________________________________/

19
VILLAGE LEAGUE TO SAVE INCLINE Consolidated with

20 ASSETS, INC., ET AL,
Case No. CV13—00522

21 Petitioners,
formerly assigned to Dept

22 vs.
No. 3

23 STATE OF NEVADA on relation of the
STATE BOARD OF EQUALIZATION, ET AL,

24
Respondents.

25

________________________________________/

26
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1 RESPONSE MD OPPOSITION TO MOIION FOR LEAVE TO SEEK
RECONSIDERATION OF JULY 1, 2013 ORDER

2

3 Washoe County (hereinafter “Washoe”) Defendants and

4 Respondents, by and through their counsel of record, Richard A.

5 Gamrnick, District Attorney of Washoe County, Nevada and David

6 Creekman, Chief Deputy District Attorney, herein file this

7 Response and Opposition to Motion for Leave to Seek

S Reconsideration of July 1, 2D13 Order.

9 INTRODUCTION

10 Without repeating (once again) the extensive decade—long

11 history of this case, the development in this case which

12 prompted Plaintiffs/Petitioners Villaae League’s (hereinafter

13 ITViliage League”) recent Motion for Leave to Seek

14 Reconsideration of July 1, 2013 Order was, in fact, this Court’s

15 July 1, 2013 Order, an Order which the Village League has

16 already appealed to the Nevada Supreme Court and for which a

17 briefing schedule has already been set and imposed upon the

18 parties.

19 The July 1, 2C13 Order of this Court dismissed the Village

20 league’s arguments that the State Board of Equalization

21 (hereinafter “SBOE”) is improperly constituted and lacks

22 authority to act as it has chosen to act in performing its

23 statewide equalization function under Nevada law. The July 1,

24 2013 Order also dismissed a separate petition for judicial

25 review of the SBOE’s earlier actior.s which was consolidated into

26 this case. The July 1, 2013 Order then lifted a stay of the
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1 SBOE’s earlier actions, such stay imposed by this court pending

2 resolution of the Village League’s arguments.

3 Because of the pendency of the Village League’s appeal of

4 the July 1, 2013 Order to the Supreme Court, this Court

5 reimposed the stay of the SBOE’s earlier actions and did so in

6 an Order dated July 31, 2013. The Washoe parties are in accord

7 with the reinposition of the stay cf the 5305’s earlier actions,

8 pending full and final resolution of the Village League’s appeal

9 by the Supreme Court. The Washoe parties oppose the Village

10 League’s attempt to have this Court reconsider its July 1, 2013

11 order, and do so for the reasons set forth below.

12 THE VILLAGE LEAGUE’ S REQUEST FOR RECONSIDERATION
OF THE JULY 1, 2013 ORDER OF THIS COURT

13

14 The Village League cites to no authority for this Court to

15 reconsider its July 1, 2013 Order. A review of the Nevada Rules

16 of Civil Procedure, however, establishes that authority for such

17 a request may be derived from one of two sources —--. either NRCP

18 59 or 63, neither of which lend support to reconsideration of

19 the July 1, 2013 Order cf this Court.

20 I. NRCP 59

21 NRCP 59 provides a procedure for altering or amending a

22 judgment. The three essentials of a motion to alter or amend a

23 judgment are a motion, notice of such motion, and the

24 requirement that it be served not later than 10 days after

25 I/I

26 /1/
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1 written service of notice of entry of the judgment. United Pac.

2 Ins. Co. v. St. Denis, 81 Nev. 103, 399 P.2d 135 (1965) NRC?

3 59 is, by its terms, unavailable to the Village League in this

4 case. This is so because a Motion to Alter or Amend a Judgment

5 must be filed “no later than 10 days after service of written

6 notice of entry of the judament.” NRC? 59(e). :n this case,

7 Notice of Entry of the July 1, 2013 Order was electronically

8 served on the Village League on July 1, 2013. Even assuming an

9 additional three days is provided when a document is

10 electronically filed, the latest date by which NRC? 59’s

11 authority for alter or amending a judgment could have beer.

12 invoked by the Village League was 13 days later on July 14,

13 2013. Yet a review of the Village League’s Motion for Leave to

14 seek Reconsideration of July 1, 2013 order establishes that it

15 was filed on July 19, 2013, nearly a week later than the

16 deadline established by NRC? 59. Thus, reconsideration pursuant

17 to NRC? 59 is not available to the Village League.

is II. NRCP 60

19 NRC? 60 provides a procedure for relief from a judgment or

20 order. The district court has wide discretion in deciding

21 whether to grant or deny a motion to set aside a judgment under

22 NRC? 60(b) . Its determination will not be disturbed on appeal

23 absent an abuse of discretion. Union Petrochemical corp. v.

24 Scott, 96 Nev. 337, 338, 609 P.2d 323 (1980)

25 Under NRCP 60(b) (1), the district court nay relieve a party

26 from a final judgment on grounds of mistake, inadvertence,
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1 surprise, or excusable neglect. NRC? 60(b) (1) . Although it is

2 somewhat difficult to tell with absolute certainty, the Village

3 League’s Motion for Leave to Seek Reconsideration of July 1,

4 2013 Order appears to seek relief from the July 1, 2013 Order

5 based upon its belief that the court made a mistake of law with

6 respect to its statement that:

7 ... any homeowners who disagree with the valuations of their

property have an adequate remedy at law by challenging

8 those valuations through the normal and standard process

for challenging tax assessments. July 1, 2013 Order,

9 3., lines 20 — 22.

10 The July 1, 2013 Order does not state what the “normal and

11 standard process for challenging tax assessments” is in the case

12 of an equalization action. But the Village League certainly

13 does so state, and does so within its Motion itself, in this

14 regard, the Court’s attention to directed to that portion of the

15 village League’s Motion in which the Village League clearly

16 states that “[t)axpayers whose proposed new property valuations

17 are higher get a hearing before the State Board of Equalization

18 on a 10—day notice (pursuant to the Writ of Mandate and NRS

19 361.395(2)).” It is this notice, and opportunity for a hearing,

20 which these Washoe parties believe the Court was referencing, in

21 its Order, as “the normal and standard process for challenging

22 tax assessments” in the context of a SBOE equalization

23 proceeding. While the Village League might not like this

24 process, it does exist in Nevada law, it does provide the

25 taxpayer with appropriate due process, and it is an adequate

26 remedy available to dissatisfied village leaguers who may
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1 ultimately disagree with increased valuations placed upon their

2 property by virtue of the SBOE’s efforts to equalize those

3 property values.

4 It is true, however, that property owners whose values (and

5 tax liability) remain either static or are reduced are without a

6 remedy. But this is the case because when property values (and

7 tax liability) remain static or are reduced, there is no

8 potential or actual deprivation of property to elicit due

9 process prctecticns such as exist when values (and tax

10 liability) are increased. No normal and standard process for

11 challenging tax assessments exists in this case for the simple

12 reason that none is necessary because no prcperty right

13 deprivation occurs.

14 CONCLUSION

15 The Court got it right in its July 1, 2013 Order. The

16 Court made no mistake in stating that there exists an adequate

17 remedy at law for taxpayers to challenge valuations through

18 normal and standard processes. The Court recognizes that

19 equalization by the SBOE is a function separate and distinct

20 from an initial valuation, such initial valuation ultimately

21 invoking the appellate function of the SBOE. The Court should

22 reject the Village League’s Motion for Leave to Seek

23 Reconsideration of July 1, 3313 Order and permit this case to

24 proceed through the resolution of the Village League’s appeal to

25 the Nevada Supreme Court.

26 //!
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1 AFFIRMATION PURSTThNT TO Nfl 239B.030

2 The undersigned does hereby affirm that the preceding

3 document does not contain the social security number of any

4 person.

5 Respectfully submitted this 1st day of August, 2013.

6 RICHARD A. GA.t4t4ICK
District Attorney

7

8 By Is! DAVID C. CREEKNAN
DAVID C. CREEKMAN

9 Chief Deputy District Attorney

P.O. Box 11:30

10 Reno, NV 89520—0027

(775) 337—5700

11
ATTORNEYS FOR WASHOE COUNTY

12 AD WASHDE COUNTY TREASURER

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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1 CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5(b), I certify that I am an employee of

3 the Office of the District Attorney of Washoe County, over the

4 age of 21 years and not a party to nor interested in the within

5 action. I hereby certify that on August 1, 2013, I

6 electronically filed the foregoing with the Clerk of the Court

7 by using the ECE system which served the following parties

B electronically:

9 SUELLEN FULSTONE, ESQ. for VILLAGE LEAGUE TO SAVE INCLINE

ASSETS, INC.
10

DAKN BuONCR:STIANI, ESQ. for STATE BOARD OF EQUALIZATION

11

12 I further certify, that I mailed a copy to the following

13 parties:

14 Norman Azevedo, £sq.
405 N. Nevada Street

15 Carson City, NV 89703

:6 Dated this 1st day of August, 2013.

17
/s/ C. Mendoza

18 C. Mendoza

19

20

21

22

23

24

25

26
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1 2645
CATHERINE CORTEZ MASTO

2 Attorney General
I DAWN BUONCRISTIANI

3 Deputy Attorney General
Nevada Bar No. 7771

4 100 N. Carson Street
Carson City, Nevada 89701-4717

S Phone: (775)684-1129
Fax: (775) 684-1156

6 Attorneys for the Nevada State Board of Equahzation

7

8 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

g IN AND FOR THE COUNTY OF WASHOE

10 VILLAGE LEAGUE TO SAVE INCLINE ASSETS, Case No. CVO3-06922
INC., et al.,

2 ii Dept. No.7
Petitioners,

LDR 12 vs.

13 THE STATE OF NEVADA, on relation of the
STATE BOARD OF EQUALIZATION, et al.

t> 14
U Respondents. Consolidated with:

15 VILLAGE LEAGUE TO SAVE INCLINE ASSETS,
INC., et al,, Case No. Cvi 3-00522

Cc16
- — Petitioners, formerly assigned to Dept. No. 3

17 VS.

7
18 STATE OF NEVADA, on relation of the STATE

BOARD OF EQUALIATION, etal.,
19

Respondents.
20

_______________________________________

21 STATE BOARD’S OPPOSITION TO MOTION FOR LEAVE TO SEEK RECONSIDERATION
AND OPPOSITION IN PART TO REINSTATEMENT OF STAY OF FEBRUARY 8, 2013

22 STATE BOARD OF EQUALIZATION DECISION

23 The State of Nevada, Nevada State Board of Equalization (State Board) by and through its

24 Gounsel, Catherine Cortez Masto, Attorney General, by Dawn Buoncristiani, Deputy Attorney

25 General, pursuant to WDCR 12(2) submits its Opposition to Motion for Leave to Seek

26 ,‘,‘,,

27 ,‘j,’

28 /i/
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1 Reconsideration and Opposition in Part to Reinstatement of Stay of February 8, 2013 State

2 Board of Equalization Decision.

3 DATED: August 5,2013.
CATHERINE CORTEZ MASTO
Attorney General

7 Deputy Attorney General
Nevada Bar No. 7771

8 100 North Carson Street
Carson City, NV 89701-4717

9 Attorneys for the State Board of Equalization

10

11
V N.
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13
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c)
17

z
18

19

20

21

22

23

24

25

26
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1 POINTS AND AUTHORITIES

2 I. Introduction

3 Petitioners seek to have this Court reconsider the basis for its Order Dismissing

4 Petitioners’ Petition for Judicial Review and denial of Petitioners’ Objections to State Board of

5 Equalization Report and Order. Petitioners’ Motion for Leave to Seek Reconsideration or, in

6 the Alternative, for Stay of July 1, 2013 Order and Reinstatement of Stay of February 8, 2013

7 State Board of Equalization Decision Pending Appeal (Motion) should be denied in part based

8 on the following reasons.1 2 First, Petitioners’ Motion should not be reconsidered because it

9 was not timely filed pursuant to WDCR 12 (8).

10 Second, most of the issues raised by Petitioners’ Motion, although reworded, have

11 been fully briefed by the parties and warrant no reconsideration: inadequate notice pursuant

F 12 to NRS 36t395 and Petitioners’ ability to challenge the State Board’s final decision in this

13 matter.3 The notice requirement in NRS 361.395 was addressed by the State Board, See
QC

14 State Board’s Reply to Plaintiffs’JPetitioriers’ Opposition to State’s Motion to Dismiss (Reply),

15 p. 21; State Board’s Response to Objection (Response), pp. 16-17; State’s Surreply to

16 Petitioners’ Reply to State Board of Equalization Response to Objection to February 2013

17 Decision on Equalization, p. 7. The issue of the procedure to review State Board decisions

z
18 was fully briefed by the State Board in its Motion to Dismiss Petition for Judicial Review

19 (Motion to Dismiss PJR) and Reply. See Motion to Dismiss PJR, pp. 3-4; State Board’s

20 Reply, pp. 8-16. On June 14, 2013, this Court heard oral argument for nearly three hours on

21 ‘/

22 I/I

23 III

24 III

25 State Board does not oppose staying the portion of the State Board’s Equalization Order (Equalization

Order) addressing appraisal of Petitioners’ property by the Washoe County Assessor as delineated in the
26 Equalization Order. See Exhibit 1 . State Board of Equalization’s Notice of Equalization Order.

27 . 2 State Board does not oppose staying this Courts Order dated July , 2013.

28 State Board provides some of the pages from briefs where tie issues were argued.
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1 these subjects as well as others.4

2 The Nevada Legislature in NRS 361.395 has provided the notice requirement for

3 equalization hearings and no right to appeal a State Board equalization decision. Courts

4 should not fill in for what may appear to be an improvident means to notice equahzation

5 hearings or review or lack thereof of an equalization decision, but let the democratic process

6 address such issues. Vance v. Bradley, 440 U.S. 93, 97 (1979). See also, Nordlinger v.

7 Hahn, 505 U.S. i, 17-18 (1992).

8 Third, Petitioners are not the real parties in interest and do not have standing to seek a

9 stay of the State Board decisions regarding agricultural and exemption grievances brought by

10 other property owners. Fourth, the stay should not be granted as to the agricultural and

11 exemption grievances because the third element of the requirements for a stay, whether the

12 I State may suffer serious injury, cannot be met.5

13 II. APPLICABLE LAW

14 D.C.R. (7) provides:

15 No motion once heard and disposed of shall be renewed in the same cause, nor shall

16 the same matters therein embraced be reheard, unless by leave of the court granted upon

17 motton therefor, after notice of such motion to the adverse parties.
z

18 WDCR 12(8) provides:

19 The rehearing of motions must be done in conformity with D.C.R.13,
Section 7. A party seeking reconsideration of a ruling of the court, other

20 than an order which may be addressed by motion pursuant to N.R.C.P. 50(b),
52(b), 59 or 60, must file a motion for such relief within 10 days after

21 I service of written notice of entry of the order or judgment, unless the time is
shortened or enlarged by order. A motion for rehearing or reconsideration must

22 be served, noticed, filed, and heard as is any other motion. A motion for
rehearing does not toll the 30-day period for filing a notice of appeal from a final

23 order or judgment. (Emphasis added).

24 Contrary to Petitioners’ allegation, the State Board does not have authority to provide how its decisions
,, will be reviewedlchallenged. See Motion, pp. 3-4. Petitioners provide no authority to support such an allegation.

See Humane Sot, of Carson City and Ormsby County v. First Nat Bank of Nevada, 92 Nev. 474, 478, 553 P.2d
963, 965 (1976) (When party cites no authority to support its contention, Court need not consider it.). The

26 Legislature provides the means to review or appeal agency decisions and the State Board’s decisions in
‘particular See. Motion to Dismiss PJR, pp. 19-22; Repty, pp. 19-20.

By identifying this third element of The requirements for a stay, the State Board is not thereby agreeing
28 with Petitioners’ analysis and application of the other three elements,
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1 III. RELEVANT PROCEDURAL FACTS

2 On July 1, 2013, this Court entered its Order denying Petitioners’ Objections to State

3 Board of Equalization Report and Order! and granting Defendants’ Motions to Dismiss

4 r Petitioners’ Petition for Judicial Review. On July 1, 2013, written Notice of Entry of the Order

5 Iwas filed. On July 3, 2013, Petitioners filed a Notice of Appeal with this Court. On July 15,

6 2013, Petitioners filed a Notice of Appeal with the Nevada Supreme Court. On July 19, 2013,

7 Petitioners filed the Motion.

5 IV. LEGAL ARGUMENTS

9 A. Petitioners’ Motion Should Not Be Reconsidered Because It Was Not
Timely Filed Pursuant to WDCR 12(8) Which Requires Filing of a

10 Motion for Such Relief Within 10 Days After Service of Written
— Notice of Entry of the Order.

11

12 Petitioners’ Motion should not be reconsidered because it was not timely filed pursuant

13 to WDCR 12(8). WCDR 12(8) requires that Petitioners’ Motion should have been filed by July

14 11, 2013, ten days after service of the written Notice of Entry of Order. See Arnold v. Kip,

15 123 Nev. 410, 416, 168 P.3d 1050, 1054 (2007) (“Washoe District Court Rule 12(8) ... sets
‘zc
5 16 forth deadlines for seeking reconsideration.”). Petitioners’ Motion was untimely filed on July

17 19, 2013. The date of filing of the Motion was not compliant with the 10-day requirement in
z

18 WCDR 12(8).6 Petitioners Motion should not be reconsidered.7

19 /1/

20 III

21 III

22 III

23 III

24 f/f

25 III

26

______________________

6 Even adding three days for service, July 14, 2013, the July 19, 2013 filing of the Motion was not timely
27 pursuant toWDCR 12(8)

28 State Board is unaware of any enlargement of time granted by the Court for filling the motion.
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1 B. The Nevada Legislature Provided the Means to Notice and Appeal a
State Board Decision in a Contested Case; It is Logical that the

2 Legislature Could Have Provided the Same Notice and Appeal
Process For a State Board Equalization Decision, If the Legislature

3 Had so Intended, But the Legislature Did Not So Provide.

4 Petitioners raise the issue of inadequate notice and inadequate means to challenge

5 State Board equalization decisions unless such decisions result in an increase in value.8

6 See Motion, pp. 3, 5. NRS 361.395(2) provides the individual notice requirement for a State

7 Board equalization decision. If the State Board proposes to increase the value of a property

8 then “it [State Board] shaH give 10-days’ notice to interested persons NRS 361 .395(2).

9 NRS 361.395(2) was recently amended. Such amendment provides notice of 30 days

10 instead of 10 days, if the State Board proposes to increase taxable value of the property

pursuantto an equalization action. SeeActofJulyl, 2013, Ch. 481, §1,2013 Nev. Stat._.

12 ‘See also, Exhibit 2- Assembly Bill No. 66. Such notice is limited to a ‘fiscal year that begins

13 on or after July 1, 2013” and for “notices of proposed increases in the valuation of property...

14 !d.at2)°

16
B Contrary to Petitioners allegation, the State Board does not have authonty to provide the means for

—
, Petitioners to ‘challenge” valuations that are not increased. See Motion, pp. 3-4. The State Board is an executive

17 branch agency with special and limited jurisdiction and it cannot provide such relief. See State v. Central Pac.

R.R. Co., 21 Nev. 172, 26 P. 225, 226 (1891) (“A board of equalization is of special and limited jurisdiction, and,

.

like all inferior tribunals, has only such powers as are specially conferred upon it. It is essential to the validity of
‘° its actions that they should be authorized by some provision of the statute, otherwise they are null and void.”).

Petitioners provide no authority to indicate that the State Board is authorized by any legal authority to prov.de the
19 means for Petitioners to challenge the State Board’s equaHzatiori decisions. See Humane Soc. of Carson City

and Ormsby County v. First Nat. Bank of Nevada, 92 Nev. 474, 476, 553 P.2d 963, 965 (1976) (When party cites

20 no authority to support its contention, court need not consider it.). However, to the extent the State Board may

reconsider an equalization order pursuant to NAC 361.669, Petitioners have an option for the State Board to

21 reconsider its own decision.

22 It is unclear to the State Board how property rights issues as alleged by Petitioners in this matter may be’

addressed by the State Board. See Motion, p.5. The State Board cannot provide relief for this alleged issue.

23 The State Board has been ordered to equalize which it has the authority to do and which the State Board is

attempting to do; however, the State Board has no authority to settle any property rights disputes as alleged by

24 Petitioner. NRS 361.395. See Motion, p. 5, (Petitioners provide no authority to support Petitioners’ property

rights allegations regarding the State Board’s authority to address their property rights issues. Accordingly, such

,,
property rights issues should not be considered by this court. See Humane Soc. of Carson City and Qrmsby

“ County, 92 Nev. at 478 (When party cites no authority to support ils contention, Court need not consider it.)).

Appraisals by the Washoe County Assessor establish property assessments for property tax purposes not for

26 purposes of other property rights transactions. NRS 361,221; NRS 361.227.

27 1D NRS 361.405 was, also amended by AS 66 to provide notice to property owners after the State Board

has raised the valuation of any property pursuant to NRS 361.395(1) by an act of equalization. In other words,

26 those affected by an increase in property value shall receive notice. See Exhibit 2.
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1 Accordingly, in the legislative session of 2013, the Legislature addressed the issue of

2 notice of a State Board equalization action: when an interested person should be noticed.

3 This Court should not read into the statute another means of notice as argued by Petitioners.

4 The mention of one thing or person is in law an exclusion of all other things or persons.’

5 Virginia & TR. Co. v, Elliott, 1870 WL 2464, 3 (Nev.) (1870). ‘The court should read each

6 sentence, phrase, and word to render it meaningful within the context of the purpose of the

7 legislation.” Board of County Com’rs of Clark County V. CMC of Nevada, Inc., 99 Nev. 739,

8 744, 670 P.2d 102, 105 (1983) citing State Gen. Obligation Bond v. Koontz, 84 Nev. 130, 437

9 P.2d 72 (1968). “(l]t is a common rule of construction that, when not in conflict with thej

10 Constitution, the intention of the Legislature is to govern in the construction of statutes.” State
11 v. Boerlin, 38 Nev. 39. 144 P.738,740(1914).

rJ 12 ‘ Here, the Legislature has affirmed its intention that notice of a proposed equalization

13 ,decision will go to interested persons when the State Board proposes to raise the valuation of

14 their property by an equalization action. There is no room for interpretation because the

15 language is not ambiguous. “It is well settled in Nevada that when statutory language is clear

16 on its face, its [legislative] intention must be deduced from such language.” Worldcorp v.
17 State, DepL of Taxation, 113 Nev. 1032, 1035-1036, 944 P.2d 824, 826 (1997) (citationz
18 omitted). The legislative intent is clear from the plain language of NRS 361.395(2) and

19 affirmed by the recent amendment to such subsection that notice of a proposed equalization
20 decision is required only when the valuation of the property is increased. Notice to those

21 affected by an equalization order is sent only when the valuation of the property is

22 increased,1’

23 NRS 361.405. See Exhibit 2.

24

25 “The Secretary of the State Hoard of Equalization forthwith shall certify any change made by the Boardin the assessed valuabon of any property in whole or in part to the county auditor of the county where the26 property is assessed,.” NRS 361.405. (Emphasis added). The Legislature has chosen to require theSecretary to the State Board to notily only the county auditor of any changes n value and not the property27 owners. Vfrginia & T.R. Co. v. Elliott, 1870 WL 2464, 3 (P1ev.) (1870) (the mention of one thing excludes allothers). Here, the Legislature has excluded notice to property owners whose property valuations are lowered.28 See Motion, p.4.
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1 Petitioners allege many wrongs pursuant to the notice requirements and lack of review
2 of a State Board of equalization decision pursuant to NRS 361395.12 Motion, pp. 3-5. Such
3 allegations of different treatment in an equalization hearing as compared to notice and review
4 for contested cases are related to legitimate state purposes and not irrational such that this
5 Court misunderstood and should vacate its Order.

6 The Constitution presumes that, absent some reason to infer antipathy, evenimprovident decisions will eventually be rectified by the democratic process and7 that judicial intervention is generally unwarranted no matter how unwisely wemay think a political branch has acted. Thus, we will not overturn such a statute8 unless the varying treatment of different groups or persons is so unrelated to theachievement of any combination of legitimate purposes that we can only9 conclude that the legislature’s actions were irrational
10 Vance, 440 U.S. at 97. See also, Nordlinger, 505 11.8. at 18. The State has a legitimate
ii purpose for notice to only those whose values may be increased. Such legitimate purpose is

— 12 that even just noticing those whose value may go up could be quite costly and could have a
13 chilling effect on issuing equallzation orders affecting large portions of the State. NRS
14 361.395 in its current form may have this chilling effect. See Exhibit 3 - Hearing AR. 66
15 before the Assembly Committee on Taxation, 2013 Leg., 77th Session 17-18 (February 21,
16 2013).

, ‘._.)

E 17 Petitioners were represented in the political process during the recent Legislative2

18 session which amended NRS 361395. Assemblyman Randy Kirner represented Petitioners
19 at the February 21, 2013 hearing on A.B. 66 as well as at the March 14, 2013 hearing on
20 such assembly bill. See Exhibit 3, p. 1; Exhibit 4 - Hearing AG. 66 before the Assembly
21 Committee on Taxation, 2013 Leg., 77th Session 3 (March 14, 2013). Hence, the democratic
22 process did not see its way to make such changes as Petitioners allege in the Motion. The
23 Legislature increased notice to 30 days on a proposed equalization order increasing value.
24 See Exhibit 2. The Legislature clarified that notice of an equalization order increasing value
25 must be made by first-class mail, but added no means to appeal such an equalization
26

_______________________

12
Contrary to Petitioners’ allegation regarding a vclabon of due process, Petitioners have appeared27 and spoken at three State Board hearings on equalization so far. See Exhibit 1. See Motion, pp. 4-6. After theAssessor appraises the identified parcels, at least one additional hearing will be held at which Petitioners may be’28 heard. MAc 361.653; MAC 361 .665: NAC 361 .667.
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1 1decision. See Exhibit 2. Therefore, the State has a legitimate purpose for only noticing
2 proposed increases and actual increases in value pursuant to an equalization order.13
3 Additionally, “(if] the legislature had the foresight to provide” for appeal of a State Board
4 decision in a contested case pursuant to NRS 36 1.420, “then it is only logical that the same
5 would be provided” in NRS 361 .395 “if the legislature so intended.” Estate of Delmue v.
S Allstate Iris. Co., 113 Nev. 414, 418, 936 P.2d 326, 329 (1997). The Legislature did not
7 provide for an appeal of a State Board equalization decision pursuant to a petition for judicial
8 review. The Court did not fail to consider any material facts or law and did not misapprehend
9 applicable law. The Court should not reconsider and/or vacate its Order.

10 C. State Board Opposes in Part Petitioners’ Motion to Stay the State
ii Board’s Equalization Order; Petitioners Are Not the Real Parties inInterest and Have no Standing to Seek a Stay of the State Board0 — R 12 Orders Regarding the Agricultural and Exemption Grievances;Petitioners Have Not Met the Third Element Required for a Stay of13 the Equalization Order Addressing the Agricultural and ExemptionGrievances.“> 14suZ

15 Petitioners’ Motion requesting a reinstatement of the stay of the February 8, 2013 State
16 Board of Equalization Order should be denied in part because Petitioners are not the real
17 parties in interest, nor do Petitioners have standing to challenge the agricultural and
18 exemption grievances argued by other taxpayers. See Exhibit 1.14

19 NRCP 17(a) provides: “Real Party in Interest. Every action shall be prosecuted in the
20 name of the real party in interest.”
21

22 hIPS 361.395 applies equally to at! property owners n the State. Pursuant to hIPS 361.395 no group orpersons are subject to varying treatment which is so unrelated to the achievement of a legitimate purpose that the23 Legislature’s actions are irrational. As a matter of fact such statute is consistent with Si-metallic mv. Co. v. StateRd. of Equalization, 239 U.S. 441, 445-446 (1915). In an equalization action wrthout opportunity for property24 owners to be heard before property values were equalized up, the Si-metallic Court held there was no dueprocess violation, The following was the 6i-metall!c court’s rationale, “Where a rule o conduct applies to more, than a few people, it is impracticable that everyone should have a direct voice in its adoption. The Constitution“ does not require all public acts to be done in town meeting or an assembly of the whole. General statutes withinthe state power are passed that affect the person or property of individuals, sometimes to The point of ruin,26 without giving them a chance to be heard. Their rights are protected in the only way that they can be in a complexsociety, by their power, immediate or remote, over those who make the rule. . . There must be a limit to individual27 argument in such matters it government is to go on.” Id.

28 14 See specifically, pp. 3-5 of [Exhibit 1] to State Board of qualization’s Notice of Equalization Order.

0
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1 This (real party in interest] has been defined as the person who by the
2 substantive law has the right to be enforced.’ 3 Moore’s Federal Practice, par.17.02 at page 1305 (2nd ed. 1964). The purpose behind this requirement is to3 protect individuals from the harassment of suits by persons who do not have thepower to make final and binding decisions concerning prosecution, compromise4 and settlement.

5 Lum v. Stinnett, 87 Nev. 402, 408, 488 P.2d 347, 351 (1971). Another purpose of NRS 17(a)j
6 is to assure the State Board of the “finality of the judgment,” and that State Board will be
7 protected against another suit brought by the real party at interest on the same matter.”
8 Painterv. Anderson, 98 Nev. 941, 943, 620 P.2d 1254, 1256 (1980) (citation omitted).
9 Petitioners are not real parties in interest to the agricultural and exemption grievances

io because Petitioners did not bring the grievances; therefore, Petitioners do not have any rights
11 under substantive law to be enforced. City Hall, LLC brought the exemption grievance and
12 William Brooks brought the agricultural grievance. See Exhibit 1) On April 8, 2013, Citj
13 HaIl, LLC filed a Notice of Intent Not to Participate in the current matter. On April 6, 2013,
14 William Brooks was served with a summons but no response was filed. Hence, neither real1 5 is party in interest is participating in this matter.

is If the stay is placed against the entire Equalization Order, the State Board will not be
17 protected from the harassment of this suit by Petitioners who do not have the power to makez
18 final and binding decisions concerning prosecution, compromise and settlement of the
19 agricultural and exemption grievances. There would be an issue of the finality of any
20 judgment in each instance. See Exhibit 1.16 If the stay is applied to the State Board
21 equalization orders regarding the agricultural and exemption grievance, the Department of
22 Taxation will not be able to investigate the issues raised by the grievances of these two
23 taxpayers. Since this case originated in 2003, it could possibly be 10 or more years before
24 the Department of Taxation could investigate the agricultural and exemption grievances.

27 See specifically, pp. 3-5 of [Exhibit 11 to Ste Board of Equahzatons Notice of Equalizahon Order.
28 I b See specifically, pp. 4-5, 10 of [Exhibit 1] to State Board of Equalization’s Notice of Equalization Order.
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1 Additionally, if the State Board determined that agricultural and/or exemptions issues existed,
2 no action could be taken to correct any problems without violating the stay.
3 Here, the State may suffer serious injury if the stay is granted and the State Board is
4 not permitted to perform its equalization duties regarding the agricultural and exemption
5 grievances. One of the required elements to grant a stay is whether respondent will suffer
6 irreparable or serious injury if the stay is granted, . .“ Mikohn Gaming Corp. v. McCrea, 120
7 Nev. 248, 251, 89 P.3d 36, 38 (2004). Therefore, Petitioners do not meet all of the elements,
8 for a stay as to the State Board’s Equalization Order addressing the agricultural and
9 ‘exemption grievances.

10 Accordingly, not only do Petitioners fail to meet the requirements for a stay, but
11 Petitioners lack standing to bring a request for stay of State Board equalization orders
12 regarding the agricultural and exemption grievances because Petitioners were not the real
13 party in interest to such grievances. Deal v. 999 Lakeshore Ass’n, 94 Nev. 301, 305, 579

u , 14 P.2d 775, 778 (1978). Petitioners have no standing to seek the stay because Petitioners will

15 suffer no loss or injury from the State Board’s orders regarding the agricultural and exemption
°

16 grievances. State, Dept. of Taxation v. Chrysler Group LLCI 29 Nev. —, 300 P.3d 713,
17 715 (2013). Petitioners Motion for stay should not be granted for any equalization orderz
18 except the one affecting Petitioners: the appraisal of property by the Washoe County
19 Assessor, See Exhibit 1.17

20 V. CONCLUSION

21 Based on the foregoing reasoning and authority, the State Board respectfully requests
22 the Court deny Petitioners’ Motion seeking reconsideration of the matter before the Court and
23 Motion to vacate the Courts Order. Further, State Board, respectfully requests the Court
24 deny Petitioners’ Motion for Stay relating to State Board’s equalization orders about the
25 agricultural and exemption grievances and for such other and further relief the Court deems
28 III

271

28 17 See specifically, pp. 9-10 of tExhihit 1] to State Board of Equalization’s Notice of Equallzation Order.
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I just and proper.18 See Exhibit 1.

2 AFFIRMATION PURSUANT TO NRS 2398.030
3 The undersigned hereby affirms this document does not contain the social security
4 number of any person.

5 DATED: August 5, 2013.

CATHERINE CORTEZ MASTO6
Attorney General

By: “.i 4vtLi
DAWN SUONCRISTIANI9 Deputy Attorney General
Nevada Bar No. 777110
100 North Carson Street
Carson City, NV 89701-471711
Attorneys for the Nevada State Board ofFt 12 Equalization

13

c’> 14guZ

V oçj: z
16

17
z

16

19

20

21

22

23

24

25

26 IS The State Board dismissal of the Louise Mordareili grievance should not be stayed on the same basisas argued under Section IV. The State Board action relates only to dismissal of her case and there was no27 equalization component to the matter. There is nothing to be gained by not dismissing this mailer until resolutionof the Village League issues. However, there will be no injury to the State if this State Board Order is not stayed.26 See specifically, p.4 of Exhibit 1) to State Board of Equalization’s Notice of Equalization Order.
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1 CERTIFICATE OF SERVICE
2 I hereby certify that I am an employee of the State of Nevada, Office of the Attorney
3 General, and that on August 5, 2013, I served the foregoing STATE BOARD’S OPPOSITION
4 TO MOTION FOR LEAVE TO SEEK RECONSIDERATION AND OPPOSITION IN PART TO
5 REINSTATEMENT OF STAY OF FEBRUARY 8, 2013 STATE BOARD OF EQUALIZATION
6 DECISION, by depositing a true and correct copy in a sealed, postage prepaid envelope for
7 delivery by the United States Post Office fully addressed as follows:

8 Suellen Fulstone, Esq.
Snell & Wilmer, U-P.

9 50 West Liberty Street Suite 510
Reno, NV 89501

10 Attorneys for tntervenors

Norman J. Azevedo
405 North Nevada Sfreet

— 12 Carson City, NV 89703
Attorneys for lntervenors and Petitioners Village League to Save Incline Assets,13 Inc., eta!.

14 David Creekman, Chief Deputy District AttorneyU Washoe County District Attorney’s Officeo
15 Civil Division

Post Office Box 30083
16 Reno, NV 89520—

Attorneys for Washoe County Respondents
17

Arthur E. Mallory, District Attorney
18 Churchill County

165 North Ada Street
19 Fallon, NV 89406

Attorneys for Churchill County Assessor
20

Jim C. Shirley, District Attorney
21 Pershing County

400 Main Street
22 Post Office Box 934

Lovelock, NV 89419
23 Attorneys for Pershing County Assessor

Dated: August 5, 2013.

26
An enpioye of the State of Nevada

27 Office of the Attorney General

28
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3 Hearing AS. 66 before the Assembly Committee on 6
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FILED
Electronically

02-06-2013:02:01:23 PM
Joey Orduna Hastings1 2610 Clerk of the CourtCATHERINE CORTEZ MASTO PransactLQPP.z2 Attorney General

DAWN BUONCRISTIAM
3 Deputy Attorney General

Nevada Bar No. 7771
4 100 North Carson Street

Carson City, Nevada 89701-47175 (775) 684-1219
(775) 684-1156 (1)

6 dbuoncristianiapnv.pov
Attorneys for State Board of Equalization

8 IN THE SECOND JUDICIAL DISTRICT OF THE STATE OF NEVADA
9 IN AND FOR THE COUNTY OF WASHOE

10 VILLAGE LEAGUE TO SAVE INCLINE ASSETS,
INC., a Nevada non-profit corporation, on behalf Case No. CVO3-06922

N of their members, and others similarly situated; De artment No 712 MARYANNE INGEMANSON, trustee of the
a LARRY 0. AND MARYANNE B. INGEMANSON

13 TRUST; DEAN R. INGEMANSON, individually
and as trustee of the DEAN R. INGEMANSON14 TRUST; J. ROBERT ANDERSON; and LES

15 BARTA, on behalf of themselves and others
c Z similarly situated,

16 Plaintiffs,
c-J

17 vs.
18 THE STATE OF NEVADA, on relation of the

STATE BOARD OF EQUALIZATION; WASHOE19 COUNTY; and BILL BERRUM, WASHOE
20

COUNTY TREASURER,

Defendants.21

_______________________________________

22 STATE BOARD OF EQUALIZATION’S NOTICE OF EQUALIZATION ORDER
23 Respondent, State of Nevada ex rel. State Board of Equalization (State Board),
24 through its counsel Catherine Cortez Masto, Attorney General, by Dawn Buoncristiani,
25 Deputy Attorney General, hereby submits its Notice of State Board of Equalization’s
26 Equalization Order (Notice). See Exhibit 1. Such Notice is made in response to this Court’s
27 Writ of Mandamus ñJrit) dated August 21, 2012. The Wilt orders the State Board to report
28 how the Writ has been executed within 180 days after the issuance of the Writ. The Notice
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1 is timely made.

2 AFFIRMATION PURSUANT TO NRS 239B.030

3 The undersigned hereby affirms that this document filed in the above-entitled matter

dces not contain the social security number of any person.

I Respectfulty submitted this 8” day of February, 2013.

CATHERINE CORTEZ MASTO
7

I
Attorney General

8
By:________

9 DAWN BUONCRISTIANI
H Deputy Attorney General

10 Nevada State Bar No. 7771
100 N. Carson Street

11 Carson City. Nevada 89701-4717
(775)684-1219

12

13

- 14

17 p

z
18

19

20H
21

22

23

24

25

26

27

28 U
2
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CERTIFICATE OF SERVICE I;
2 I ceify that I am an employee of the State of Nevada. Oce of the Attorney GeneraL

and that on February 6. 2013, I served the foregoing STATE BOARD OF

4 EQUALIZATION’S NOTICE OF EQUALIZATION ORDER, by depositing a true and correct

5 .1 copy for mailing at Carson City. Nevada, first class mail postage orepaid fully addressed as

6 J follows:

7 Suellen Fuistone, Esq.
Snell & Wilmer L.L.P.
50 West Liberty Street, Suite 510
Reno, Nevada 89501

David Creekman
0 Chief Deputy District Attorney

Washoe County District Attorney’s Office
Civil Division

2 r r. Post Office Box 30083
i 12 Rena, Nevada 89520

13

2:14 C tu
: 15 An Einployøe of the Office of the Aflomey General

6

17

18

19

20

21

22

23B
24

25

26

27

28

3
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1 INDEX OF EXHIBIT TO STATE BOARD OF EQUALIZATION’S
NOTiCE OF EQUALIZATION ORDER2

3 Exhibit No. Description of Exhibit

4
1 State Board of Equalizations Order

6

7

8

9

10

C
p..

t’’r 12

flg 13

.dz 14

15

16

2

18

19

20

21

22

23

24

25

26

27

26

APXO1 553



FILED
Electronicafly
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1

Joey Orduria Hastings
Clerk of the Court

2
EXHIBIT 1
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BRIAN SANOOVAL.
Governor

STATE OF NEVADA
STATE BOARD OF EQUALIZATION

1550 Cotlege Parkway Suite 115
Carson City, Nevada 89706-7921

Telephone (775) 684-2160
Fax (775) 684-2020

CHRISTOPHER G.
NIELSEN
Secreta,y

In the Matter of:
Proceedings Regarding Equalization
Of Real Property throughout the State of Nevada
From 2003-2004 Tax Year through
2010-2011 Tax Year

EQUALIZATiON ORDER

Equalization Order
12-001

Appearances

No one appeared on behalf of Louise Modarelli, a Clark County Taxpayer.

William J. Mokean, Esq. of Lionel, Sawyer and Collins appeared on behalf of City Hall, LLC, a
Clark County Taxpayer (City Hall).

Jeff Payson and Rocky Steele of the Clwk County Assessors Office ana Paul Johnson, Clark
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Assessor).

WIliarn Brooks appeared on behalf of himself, a Douglas County Taxpayer.

Douglas Sonnemann, Douglas County Assessor, appeared on behalf of the Douglas County
Assessor (Douglas County Assessor).
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Paul Rupp and Dehnert Queen appeared on behalf of Paul Rupp, an Esrneralda County

Ruth Lee, Esrneralda County Assessor, appeared on behalf of the Esmeralda County Assessor
(smeralda County Assessor).

Suellen Fulstone, Esq., of the Reno office of Snell and Wilrner, appeared on behalf of the
Village League to Save Incline Assets, Inc., et al. (Fulstone)

Joshua C. Wilson, Washoe County Assessor, appeared on behalf of the Washoe County
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Terry Rubald appeared on behalf of the Department of Taxation (Department).
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Summary

Hearings Held September 18, 2012, November 5, 2012, and December 3, 2012

Notice, Agendas, and Attendance

This equalization action came before the Stale Board of Equalization (State Board) as a result
of a Writ of Mandamus filed on August 21, 2012, Village League to Save Incline Assets, Inc. v. State
Board of Equalization, et at In case number CV-03-06922, the Second Judicial District Court of the
State ot Nevada, Department 7, commanded the State Board to take such actions as are required to
notice and hold a piklic hearing or hearings, to hear and determine the grievances of property owner
taxpayers regarding the failure, or lack, of equatation of real property valuations throughout the State
of Nevada for the 2003-2004 tax year and each subsequent tax year to and including the 2010-2011
tax year; and to raise, tower or leave unchanged the taxable value of any property for the purpose of
equalization. The first public equalization hearing under the Writ of Mandamus was to be held not more
than 60 days after the Writ was issued, See Record, Writ of Mandamus; Tr. 9-18-12, p. I. 12 through
p. 6, 1.8.

Accordingly, the State Board noticed the public that it would hold an equalization hearing. The
notice was placed in 21 newspapers of general circulation throughout the State of Nevada during the
week of September 2, 2012. through the Nevada Press Association which has six members that
publish daiiy and 26 members that publish non-daily newspapers. The notice advised that the State
Board would hold a public hearing to hear and consider evidence of property owner taxpayers
regarding the equalization of real property valuations in Nevada for the period 2003-2004 tax year
through 2010-2011 on September 18, 2012 at 1 p.m. in the Legislative Building, Room 3137 in Carson
City, Nevada. The notice also advised that video conferencing would be available in Las Vegas, Elko,
Winnernucca, Ely, Pahrump, Caliente, Eureka, Battle Mountain, and Lovelock, as well as on the
internet. Interested parties cou’d also participate by telephone. See Tr., 9-18-12, p. 10, IL 2-18; Record,
Affidavit of Pub’ication dated September II, 2012. In addition to the published notice, certified hearing
notices were sent to Suellen Fulstone, the representative of the Village League to Save Incline Assets,
Inc., et al; Richard Gammick, Washoe County District Attorney; and Joshua £3. Wilson, Wa5hoe County
Assessor,

For the November 5, 2012 hearing, certified notices were sent to all county assessors, as well
as the taxpayers or their representatives who presented grievances at the September 18,2012 hearing.
In aodition, the State Board posted a notice of hearing on the Department of Taxation’s website and
sent a generai notice to a list of all interested parties maintained by the Department. The notice
advised that the purpose of the second hearing was to take information and testimony from county
assessors in response to the grievances made by property owner taxpayers regarding the equalization
of property valuations in Nevada for the 2003-2004 tax year through 2010-2011. In particular, the State
Board requested the Clark, Douglas, Esmeralda, or Washoe County Assessors to respond on the
following matters:

Classification procedures for agricuitural property, with oarlicuiar information on the
classification and valuation ofAPN 139-09-02-020 and surrDunding properties 1319-09-
801-028, 1319-09-702-019, and 1’9-09-801-004. and in general, the valuation of properties
in the Town of Genoa, Douglas County;

2.) Valuation procedures used on APN 162-24-811-82 including information regarding the
comparable sales used to establish the base lot value of the neighborhood and whether any
adjustments were made to the base lot value for this property (Modarelli property in Clark
County);

3.) Valuation procedures used to value exempt properties and in particular APN 139-34-501-
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003, owned by City Hall LLC in Clark County;
4.) Property tax system in Nevada (Esmeralda County): and
5.) Use of unconstitutional valuation methodologies for prooerties in Incline Village and Crystal

Bay in Washoe County.

The November 5’ agenda recited that responses were not limited to the itemized topics

For the December 3’d hearing! the State Board placed notices in the Reno Gazette Journal and
the Incline Bonanza newspapers. In addition, certified notices of the hearing were sent to Suellen
Fulstone on behalf of Village League and the Washoe County Assessor, and Washoe County district
attorneys for the Washoe County Board of Equalization and Washoe County. A general notice was
also sent to the interested parties list of the State Board and placed on the Department of Taxation
website. The notice advised that the purpose of the December 3rd hearing was to take information and
testimony from the Washoe County Assessor in response to the direction of the State Board made at
the hearing held on November 5, 2012 regarding equalization for the Incline Village and Crystal Bay
area.

At the September 18, 2012 hearing. 95 persons attended the hearing in Carson City, and 7
persons attended from other areas of the state. Twenty-two persons attended the November 5, 2012
hearing; and 17 persons atended the December 3,2012 hearing. See Record, Sign-in sheets.

At the September 18, 202 hearing, the State Board called upon taxpayers from each county to
come forward to bring evidence of inequity. No taxpayers came forward from Carson City, Churchill,
Elko, Eureka, Humboldt, Lander, Lincoln, Lyon, Mineral, Nye, Pershing, Storey, or White Pine counties.
Grievances were received from Clark, Douglas, Esmeralda, and Washoe counties. At the November 5
and December 3, 2012 hearings, responses from assessors were heard, as well as additional remarks
from petitioners.

Clark County Grievances and Responses

City Hail, LLC Grievance

The first grievance heard on September 18, 2012 was from City Hall, LLC. City Hall, LLC
asserted that the property it purchased had been incorrectly valued for property tax purposes for many
years prior to the purchase. Prior to purchase, the property had been exempt. City Hall, LLC asserted
that the valuation was based on the 1973 permit value and used as a place holder during the years it
was exempt rather than based on the methocologies required by statute ana regulation. The taxpayer
asked the State Board to order the Clark County Assessor to set up an appropriate value for its parcel
and any similarly situated parcels; and to aliow the taxpayer an opportunity to appeal the value in
January, 2013. See Yr., 9-16-12, p. 11, I. 16 through p. 14, L 12.

Response to City Hall, LLC grievance

At the November 5, 2012 hearing, the Department recommended dismissal of the petition of the
particular propetly of City Hall LLC, because the taxpayer requested the value for the 2012-2013 tax
year be declared an illegal and unconstitutional valuation methodology The year in question was
outside the scope of this equalization action; the request appeared to be an attempt to file an individual
appeal that would otherwise be considered late, and the State Board would be without jurisdiction to
hear the appeal. See Ir., 11-5-12, p. 12, II. 1-IS.

The Clark County Assessor responded that City Hall LLC did not own the property until 2012
and the grievance was not covered by the Writ issued by the Court, The Assessor also responded that
an individual appeal for the current tax year would have been late and questioned whether the State
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Board had jurisdiction if this was an individual appeal. See Tr., 11-5-12, p. 13, 1. 16 through p. 14, I. a
The State Board ordered the Department to schedule a performance audit investigation todetermine whether and how county assessors value properly that is exempt. See Tr., 11-5-12 p. 12 I.21 through p. 13, L $;p. 14, I. 9 through p. 15, I. 10.

Louise Modarelli Grievance

Louise Modarelli by telephone call to staff asked the State Board to review the value established
for her residential pxopeily. Ms. Modarelli had previously appeared before the State Board in case
number 11-502, in which she appealed the values established for the years 2007-2012. See Tr., 9-IS-
12, p. 16, II. 12-17, Record, SBE page 1, case no. 11-502.

Response to Modareiti grievance.

At the November 5, 2012 hearing, the State Board noted that Ms. Modarelli’s appeal had
previously appeared on the State Board’s agenda in September 2011; the State Board at that time
found it was without jurisdiction to hear the appeal because it was rate filed to the State Board and
because it was for prior years, and the taxpayer did not provide a legal basis for the State Board to take
jurisdiction. See Tr, 11-5-12, p. 6, Il. 7-13. In addition, Ms. Modarelli sought relief from payment of
penalty and interest for failure to pay the tax from the Nevada Tax Commission and received such
relief. See Tr., 11-5-12, p. 6, IL 14-25

The State Board recuested the Clark County Assessor to provide information regardir the
comparable sales used to estab’ish the base lot value of the neighborhood and whether any
adjustments were mace to the base lot valve for the subject property. The Clark County Assessor
responded by describing hcw the property was valued; that each lot in the subject property’s
neighborhood had a land value of $20,000 per lot and there were no other adjustments to the subject
property. The improvement value of $59,654 was based on replacement cost new less statutory
depreciation. The total value of $79,654 was reduced by the Clark County Board of Equalization to
$50,000. The Clark County Assessor did not find anything in the valuation that was inequitable and
recommended dismissal. See Tr., 11-5-12, p. 9, I. 7 through p. 11, I. 1. The Department also
recommended dismissal because there was no indication provided by the Taxpayer of inequitable
treatment compared to neighboring properties. See Tr., 11-5-12, p.7, II. 1-4.

The State Board accepted the Clark County Assessor and the Department’s recommendations
to dismiss the matter from further consideration for equalization action. See Tr., 11-5-12, p. II, Il, 2-14.

Douglas County Grievances and Responses

Vviuiam Brooks Grievance

On September 18, 2012, Wifliam Brooks grieved that parcels in the Town of Genoa, Douglas
County, suffered from massive disparity of valuations, cfting in particular a subject properly, APN 1319-
09-702-020 and properties surrounding the subject. The Department noted that one of the parcels ri
question was classified as agricultural property, which was why the parcel was significantly lower in
value than other parcels. The Department also noted that a special study had been done on this
specific grievance with legislators as part of the reviewing committee in 2004. The study was made
part of the record of this equalization hearing. See Record, William Brooks evidence, page I and
Record, 2004 Special Study; Tr, 9-18-12, p. 17, 1. 8 through p.21, 1.14.
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Response to Brooks Grievance

At the November 5, 2012 hearing, the Douglas County Assessor responded that the four
parcels referenced by Mr. Brooks are located in Genoa, Nevada and all are zoned neighborhood
commercial. The zoning affects only one of the four parcels with regard to value. Parcel 1319-09-801-
028 is vacant, with no established use. The value is therefore based on its neighborhood commercial
zoning. Parcels 1319-09-709-019 and 1319-09-801-004 are both used as residential properties and
are valued accordingly, even with the allowed zoning, noting that there is not a lot of valuation
difference between commercial and residential valuation in the Genoa Town. Finally, parcel 1319-09-
702-0200 Is used for grazing as part of a large family ranch. The parcel is not contiguous with the rest
of the ranch, which consists of approximately 750 acres in agricultural use, primarily cattle and hay
production. The parcel is valued as required by NRS Chapter 361A regarding agricultural properties.
See Tr., 11-5-12, p. 16, I. 20 through p. 17, I. IS.

The Assessor further responded that the differences in valuation are primarily the result of
differences in use, as well as adjustments for shape and size, In particular, agricultural use property is
based on an income approach and the values per acre are estabhshed by the Nevada Tax Commission
in its Agricultural Bulletin. Differences in taxes are also due to the application of the abatement, which
53 percent for residential property and upto 8 percent for all other property. See Tr., 11-5-12, p. 77, I.
14 through p. 78, L 7.

The Department further described how the values are established for the Agricultural Bulletin.
See Tr., 11-5-12, p. 18, I. 22 through p. 20, I. 11.

Mr. Brooks replied that the non-contiguous parcel valued as agricultural land is not owned by
the same ranch entity and that as a stand-alone parcel, could not sustain an agricultural use and should
not be classified as eligible for agricultural valuation. As a result, adjoining parcels similarly situated are
not being treated uniformly. See Tr., 11-5-12, p. 22, I. 20 through p. 23, I. 8; p, 26, I, 11.

The Department recommended that the matter be referred to the Department to be included in a
future performance audit regarding the proper classification of agricultural lands, The State Board
directed the Department to conduct a performance audit of assessors with regard to the procedures
used to properly qualIfy and classify lands used for agricultural purposes. See Tr., 71-5-12, p. 27, I, 16
through p. 29, I. 6.

smeralda County Grievances and Responses

Queen/Rupp Grievance

Dehnert Queen grieved that the actual tax due has nothing to do with the assessment value.
Mr. Queen proposed an afternative property tax system based on acquisition cost to each taxpayer.
See Tr, 9-l8-l2 p. 24, L 24 through p.28, a

Response to Queen/Rupp Grievance

At the November 5,2012 hearing, the Esmeralda County assessor noted that Mr. Queen owns
no property in Esmeralda County and filed no agent authorization to represent Mr. Rupp. She had no
response to Mr. Queen’s proposal to go to a fair market value system. See Tr., 11-5-1Z p.29,11. 18-25.
Mr. Queen replied that he and Mr. Rupp had found discrepancies in the listing of Mr. Rupp’s property;
the actual taxes fluctuate significantly from year to year; and the actual tax has little relationship to
assessed value. He briefly described again an alternative property tax system. See Tr., 11-5- 12, p. 31,
I. 3 through p. s, i. a Mr. Rupp grieved about the county board of equalization process and how his
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property valuation was derived. See Tr., 11-5-12, p. 35, 1. 13 through p. 36, p. 15.

The State Board requested the Esmeralda County Assessor to inspect the property to ensurethe improvements are correctly listed. The State Board took no further action on the grievance
because it would require changes in the law, See 7Th., 11-5-12, p. 36, II. 2-25. The Department offered
to provide training to the county board of equalization. See Tr., 11-&12 p. 38, IL 1-9.

Washoe County Grievances and Responses

Village League Onevance

Suellen Fulstone on behalf of Village League to Save Incline Assets, Inc., representing
approximately 1350 taxpayers. grieved that all residential property valuations in Incline Village and
Crystal Bay be set at constitutional levels for the 2003—2004 tax year and subsequent years through
2006-2007, based on the results of a Supreme Court case where the Court determined the 2002 re
appraisal of certain properties at Incline Village used methods of valuation that were nuU, void, and
unconstitutional. See Tr., 9-18-12, p. 31,!. 1 through p. 40,!. 24.

Response to Village League Grievance

The State Board asked the Washoe County Assessor to resoorid to the Village League
assertion that unconstitutional valuatior methodologies were used for properties in Incline Viilage and
Crystal Bay in Washoe County. The Assessor responded that teardown properties were included in the
sales comparison approach for many, but not all, properties. In addition, when determining the land
value for some properties, one or more adjustments were made for time, view, and or beach type.
Similarly, there were many parcels whose land value was determined without the use of teardowns in
the sales analysis and without adjustments for time, Aew, or beach type. See Tr., 11-5-12, p. 39, 116-
15.

The Assessor further responded that for the 2006-2007 and 2007-2008 tax years, the Stale
Board previously held hearings to address matters of equalization. The Assessor also responded that
the Court’s Writ does not require revisiting land valuation at Incline Village and Crystal Bay nearly a
decade after the values were established, but rather to correct the failure to conduct a public hearing as
it relates to the equalization process pursuant to NRS 361.395. See Tr., 11-5-12, p. 40,1. 6 through p.
43, I. 21.

Fulstone repued that she objected to the characterization of this matter as having to do with the
methodologies the matter is about equalization and not about methodologies. She also objected to the
denial of a proper rebuttal; and failure of the department to provide a proper record to the State Board,
which she asserted would show a failure of equalization at Incline Village for the 2003-2004; 2004-
2005; and 2005-2006 tax years. See Tr., 11-5-12, p. 44, I. 6 through p. 45, 1. 15.

The Department commented that NAt 361.652 defines eoualized property,’ which means to
‘ensure that the property in this state is assessed uniformly in accordance with the methods of
appraisal and at the level of assessment required by law.” The Department further commented that
there is insufficient information in the record to determine whether the methods of appraisal used on all
the properties at incline Village were or were not uniform, In addition, the Department recommended
the State Board examine the effects of removing the unconstitutional methodologies to determine the
resulting value and whether the resulting value complies with the level of assessment requ’wed by aw
See Tr., 11-5-12, p. 55,1. lathroughp. 56.1 3.

For the December 3, 2012 hearing, the Department brought approximately 24 banker boxes
containing the record of cases heard by the State Board for properties at Incline Village and Crystal Bay
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for prior years. The Department responded to the complaint of Fuistorie that the full record was notbefore the State Board by stating that the record in the boxes had not been reduced to digital recordsdue to a lack of resources in preparing for this hearing, but nevertheless the full record was available tothe State Board and to the parties. The Department also staled that the Bak.sI and Saria case historieswould be included in the record upon receipt from the Attorney Generals office. See Tr., 12-3-I 2, p. 4,II. 12-25.

At the December 3, 2012 hearing, the Washce County Assessor provided lists of properties ‘orthe 2003-2004, 2004-2005, and 2005-2006 fiscal years, showing those properties which were subjectto one of the four methodologies deemed unconstitutional by the Nevada Supreme Court. See Tr., 12-3-12, p.6, LI through p. 7, LIZ

The Department recommended that the State Board measure the level of assessment throughan additional sales ratio study after the valuations at Incline Village and Crystal Bay are revised, Inorder to ensure the Incline Village properties have the same relationship to taxable value as all otherproperties in Washoe County. See Tr., 12-3-12, p. 24, I. 6 through p. 27, L 15.

Futstone rebuffed the notion that a sales ratio study should be performed. Fulstone stated thatfor purposes of equalization, the Supreme Court’s decision in Bakst to roll back values established forthe 2002-2003 fiscal year should be determinative for the current equalization action. Further, the StaleBoard should exclude any value that by virtue of resetting values to 2002-2003 would result in anincrease, Fulstone asserted the values of those properties are already not in excess of the
constitutional assessment. See Tr., 12-3-12, p. 32, I. 10 through p. 33, L 17, Fulstane also argued theregulations adopted by the State Board in 2010 regarding equalization do not apply, and the roll-backprocedures adopted by the Supreme Court do apply for purposes of equalization. See Tr., 12-3-12, p.
35, I. a through p. 37, 24; p. 41, L IS through p. 42, L 4.

The State Board discussed the meaning of equalization at length and whether regulatIonsgoverning equalization adopted in 2010 could be used as a guideline for purposes of equalizing values
in 2003-04, 2004-05, and 2005-06. See ft., 12-3-12, p. 42, I. 12 through p. 47, L 22. The Washoe
County District Attorney concurred with the Department that a sales ratio study should be performed toensure property values are fully equalized and reminded the State Board that the current regulations
provide for several alternatives, including doing nothing, referring the matter to the Tax Commission,order a reappraisal or adjust values up or down, based on an effective ratio study. See Tr., 12-3-12, p.50, I. 21 through p. 53, I. 12. The Deputy Attorney General advIsed the State Board the writ of mandatedoes not limit the State Board to the roll-back procedures used by the Nevada Supreme Court to effectequalization. See Tr., 12-3-12 p.71, II. 2-21.

The State Board, having considered all evidence, documents and testimony pertaining to theequalization of properties in accordance with NRS 361,227 and 361.395, hereby makes the following
Findings of Fact, Conclusions of Law and Decision.

FINDINGS OF FACT

1) The State Board is an administrative body created pursuant to NRS 361.375.

2) The State Board is mandated to equalize property valuations in the state pursuant to NRS
361. 395.

3 The State Board found there was insufficient evidence to show a broad-based equalization
action was necessary to equalize the taxable value of residential property in Claric County that
was the subject of a grievance brought forward by Louise P9lodarelli. The State Board dIsmissed
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the grievance from further action. See Tr., 11-5-12, p. 11, /1 2-14.

4) The State Board found there was insufficient evidence to show a broad-based equalization
action was necessary to equalize the valuation of exempt property in Clark County that was the
subject of a grievance brought forward by City Hall, LLC. The State Board dismissed the
grievance from further action. The State Board, however, directed the Department to conduct a
performance audit of the work practices of county assessors with regard to how value is
estabshed for exempt properties. See Yr., 11-5-12, p. 12, 1 21 through p. 13, I. 4; p. 14, I. 9
through p. 15,1. 10.

5) The State Board did not make a finding with regard to a broad-based equalization action on
agricultural property in Douglas County, however, the State Board directed the Department to
conduct a performance audit of the work practices of county assessors in the proper
classification of agricultural lands. See Tr., 11-5-12, p. 27,1 16 through p. 29,1 3.

6) The State Board found the grievance brought forward by Dehnert Queen and Paul Rupp,
Esmeralda County. with regard to the property tax system required statutory changes. The
State Board dismissed the grievance from further action. See Yr., 11-5-12, p. 34, I. 25 through
p. 35, 1 4.

7) The State Board found there was sufficient evidence to support a finding that some properties
located in Incline Village and Crystal Bay, Washoe County, were valued in 20C3-2004, 2004-
2005, and 2005-2006 using methodologies that were subsequently found to be unconstitutional
by the Nevada Supreme Court. See Yr., 11-5-12, p. 92, 119 through p. 94, I. 24; p. 96, I. 1-9; p.
100, II. 3-23; State Board of Equalization v. Bakst, 122 Nev. 1403, 148 P.3d 717 (2006).

8) The State Board found there was no evidence to show methods found to be unconstitutional Dy
the Nevada Supreme Court in the Bekst decision were used outside of the Incline Viage and
Crystal Say area, See Tr., 11-5-12, p. 94, I. 15 through p. 95, 1. 7; p. 106, 1 7 through p. wa
2; Tr., 12-3-12. p. 61, II. 3-21.

9) The State Board found that equalization of the Incline Village and Crystal Bay area which might
result in an increase in value to individual properties requires separate notification by the State
Board of Equalization pursuant to NRS 361.395(2). See Tr., 11-5-12, p. 103, II. 12-21; Yr., 12-3-
12, p. 74, 112 through p. 75, 1 9.

10) Any finding of fact above construed to constitute a conclusion of law is adopted as such to
the same extent as if originally so denominated.

CONCLUSIONS OF LAW

1) The State Board has the authorily to determine the taxable values in the State and to equanze
property pursuant to the requirements of NRS 361.395.

2) County assessors are subject to the jurisdiction of the State Board.

3) The Writ of Mandamus issued in Case No. CV-03-06922 requires the State Board to take such
actions as are required to notice and hold public hearings, determine the grievances of property
owner taxpayers regarding the failure or lack of equakzation for 2003-2004 and subsequent
years to and includiig the 2010-2011 tax year, and to raise, lower, or leave unchanged the
taxable value of any properly for the purpose of equalization. See WHI of Mandamus issued
August 21, 2012. The State Board found the Writ did not limit the type of equalization action to
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be taken. See Tr., 12-3-1 2, p. 71, I. 11 through p. 73, I. 2.5

4) Except for NRS 361.333 which is equalization by the Nevada Tax Commission, there were no
statutes or regulations defining equalization by the State Board prior to 2010, As a result, the
State Board for the current matter relied on the definition of equahzation provided in NAG
361.652 and current equalization regulations for guidance in how to equalize the property
values in Incline Village and Crystal Bay, Washoe County, Nevada. The State Board found the
Incline Viflage and Crystal Bay properties to which unconstitutional methodologies were applied
to establish taxable value in 2003-2004, 2004-2005, and 2005-2006 should be reappraised
using the constitutional methodologies available in those years; and further, that the taxable
values resulting from said reappraisal should be tested to ensure the level of assessment
requred by law has been attained, by using a sales ratio study conducted by the Department.
See Tr., 12-3-12, p. 76,!. 2throughp. 79, L 21.

5) The standard forthe conduct of a sales ratio study is the IAAO Standard on Ratio Studies
(2007). See N/IC 361.658 and NAC 361.662.

6) The Nevada Supreme Court defined unconst4utional methodologies used on properties located
at Incline Vlage and Crystal Bay as: classification of properties based on a rating system of
view; classification of properties based on a rating system of quality of beachfront; time
adjustments and use of teardown sales as comparable sales. See Slate Board of Equalization
v. Bakst, 122 Nev. 1403, 148 P,3d 717 (2006).

7) NAC 361.663 provides that the State Board require the Department to conduct a systematic
investigation and evaluation of the procedures and operations of the county assessor before
making any determination concerning whether the properly in a county has been assessed
uniformly in accoroance with the methDds of appraisal required by law.

8) Any conclusion of law above construed to constitute a finding of fact is adopted as such to the
same extent as if originally so denominated.

ORDER

Based on the Findings of Fact and Conclusions of Law above, the State Board determined that
no statewide equalization was required. See Tr., 12-3-12, p. 80, I. I through p. 81, tiC. However,
based on the Findings of Fact and Conclusions of law anove, the State Board determined certain
regional or property type equalization action was required. The State Board hereby orders the following
actions:

1) The Washoc County Assessor is directed to reappraise all residential properties located in
Incline Village and Crystal Bay to which an unconstitutional methodology was applied to derive
taxable value during the tax years 2003-2004, 2004-2005, and 2005-2006 The reappraisal
must be conducted using methodologies consistent with Nevada Rev’sed Statutes and
regulations approved by the Nevada Tax Commssion in existence during each of die fiscal
years being reappraised. The reappraisal must result in a taxable value For and for each
affected property for the tax years 2003-2004; 2004-2005; and 2005-2006.

2) The Washoe County Assessor must complete the reappraisal and report the results to lhe State
Board no later than one year from the date of this Notice of Decision. The report shail include a
üst for each year, of each property by APN, the name of the taxpayer owning the property during
the relevant years, The original taxable value and assessed varue and the reappraised taxable
value and assessed value. The report shall also include a narrative and discussion of the
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processes and methodologies used to reappraise the affected properties. The Washoe County
Assessor may request an extension if necessary. See Tr., p. 78, L 14 through p. 79, Li. The
Washoe County Assessor may not change any tax roll based on the results of the reappraisal
until directed to do so by the State Board after additionai hearing(s) to consider the results of the
reappraisal and the sales ratio study conducted by the Department.

3) The Department Is directed to conduct a sales ratio study consistent with NAC 361.658 and
NAC 361,862 to determine whether the reappraised taxable values of each affected residential
property in Incline Village and Crystal Say meets the level of assessment required by law; and
to report the results of the study to the State Bcaid prior to any change being applied to the
2003-2004, 2004-2005, or 2005-2006 tax rolls. The Washoe County Assessor is directed to
cooperate with the Department in providing all sales from the Incline Village and Crystal Bay
area occuning between July 1, 1999 to June 30, 2004, along with such information necessary
and in a format to be identified by the Department, for the Department to perform the ratio study.

4) The Washoe County Assessor shall separately identify any parcel for which the reappraised
taxable value is greater than the original taxable value, along with the names and addresses of
the taxpayer owning such parcels to enable the State Board to notify said taxpayers of any
proposed increase in value.

5) The Washoe County Assessor shall send a progress report to the State Board on the status of
the reappraisal activities six months from the oate of this Equalization Order including the
estimated date of completion, unless the reappraisal is already completed.

6) The Department is directed to conduct a performance audit of the work practices of all county
assessors with regard to the valuation of exempt properties, and to report the results of the audit
to the State Board no later than the 2014-15 session of the State Board. All county assessors
are directed to cooperate with the Department in suppiying such information the Deoartment
finds necessary to review in order to conduct the audit; and to supply the information in the
format required by the Department. See Finding of Fact #5.

7) The Department is directed to conduct a performance audit of the work practices of all county
assessors with regard to the proper qualification and classification of lands having an
agricultural use, and to Include in the audit the specific properties brought forward in the Brooks
grievance. The Department is directed to report the results of the audit to the State Board no
later than the 2014-15 session of the State Board. All county assessors are directed to
cooperate with the Department n supplying such information the Department finds necessary to
review in order to conduct the audit; and to supply the information in the format required by the
Department. See Finding of Fact #6.

BY THE STATE BOARD OF EQUALIZATION THIS

_____

DAY OF FEBRUARY, 2013.

Christopher S Nielsen, Secretary

CGF/ter

Equauzahon Qtder 12’COl
-

Noia of Decision
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CERTIFICATE OF SERVICE
Equalization Order 12-001

I hereby certify on the

______

day of February, 2013 I served the foregoing Findings of Fact,
Conclusions of Law and Decision by placing a true and correct copy thereof In the United Stales Mail,
postage prepaid, and properly addressed to the following:

CERTIFIED MAlL: 70103090000203699100 CERTIFIED MAIL: 70103090000203699117
PETITIONER RESPONDENT
Louise H. Modarelli Norma Green
4746 E. Montara Circle Churchill County Assessor
Las Vegas, NV 89121 155 N. Taylor Street, #200

Fallon, NV 69406
CERTIFIED MAlL: 7010 3090 0002 0369 9124
PETITIONER CERTIFIED MAIL: 7010 3090 0002 0369 9131
William Brooks RESPONDENT
P.O. Box 64 MS. MICHELE SHAPE
Genoa, NV 89411 CLARK COUNTY ASSESSOR

500 SOUTH GRAND CENTRAL PARKWAY
CERTiFIED MIL; 7010 3090 0002 0369 9146 2ND FLOOR
PETITIONER LAS VEGAS NV 89106
CITY HALL LLC (Taxpayer)
Represented by: CERTIFIED MAlL: 7010 3090 0002 0369 9156
William J. Mokean, Esq RESPONDENT
Lionel Sawyer and Collins Douglas Sonnernann
Attorneys at Law Douglas County Assessor
50 West Liberty Street P.O. Box 218
Suite 1100 Minden, NV 89423
Reno, NV 89501

CERTIFIED MAlL: 7010 3090 0002 0369 9179
CERTIFIED MAlL: 70103090000203699162 RESPONDENT
PETITIONER Katrinka Russell
Paul Rupp Elko County Assessor
P.O. Box 125 571 Idaho
Silver Peak! NV 89047 Elko, NV 69801

CERTIFIED MAlL: 7010 3090 0002 0369 9186 CERTIFIED MAIL. 7010 3090 0002 0369 9193
PETITIONER RESPONDENT
VILLAGE LEAGUE TO SAVE INCLINE Ms. Ruth Lee
ASSETS, INC., ET AL Esmeralda County Assessor
Represented by: P.O. Box 471
Suallen Fulstone Goldfield, NV 89013
Snell and Wilmer
6100 Neil Road, #555 CERTIFIED MAIL: 7010 3090 0002 0369 9216
Reno, NV 89511 RESPONDENT

Mike Mears
CERTIFIED MAlL: 7010 3090 0002 0369 9209 Eureka County Assessor
RESPONDENT P.O. Box 88
Dave Dawley Eureka, NV 693016
Carson City Assessor
201 N Carson Street, #6
Carson City, NV 89701

EajaI,za.Ofl Ordor 12.001
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CERTIFIED MAIL: 7010 3090 0002 0369 9223RESPONDENT
Jeff Johnson
Humboldt County Assessor50 W. FWIh Street
VVinremucca, NV 89445

CERTIFIED MAIL: 7010 3090 0002 0369 9247RESPONDENT
Lura DuvaIl
Lander County Assessor
315 South Humboldt Street
Battle Mountain, NV 89820

CERTIFIED MAIL: 7010 3090 0002 0369 9261RESPONDENT
Melanie McBride
Lincoln County Assessor
P.O. Box 420
Pioche, NV 69043

CERTIFIED MAIL: 7010 3090 0002 0369 9285RESPONDENT
Linda Whalin
Lyon County Assessor
27 South Main Street
Yerington, NV 69447

CERTIFIED MAlL: 7010 3090 0002 0369 9306RESPONDENT
Dorothy Fowler
Mineral County Assessor
P.O. Box 400
Hawthorne, NV 89415

CERTIFIED MAIL: 7010 3090 0002 0369 9230RESPONDENT
Shirley Matson
Nye County Assessor
160 N. Floyd Drtve
Pahrump, NV 89080

CERTIFIED MAIL: 7010 3090 0002 0369 9254RESPONDENT
Celeste Hamton
Pershing County Assessor
P.O. Box 69
Lovelock, NV 89419

CERTIFIED MAIL: 7010 3090 0002 0369 9278RESPONDENT
Jana Seddon
Storey County Assessor
P.O. Box 494
Virginia City, NV 89440

CERTIFIED MAIL: 7010 3090 0002 0369 9292RESPONDENT
Robert Bishop
White Pine County Assessor
955 Canipton Street
Ely, NV 89301

CERTIFIED MAIL: 7010 3090 0002 0369 9315RESPONDENT
Joshua G.Wflson
Washoe County Assessor
P.O. Box 11130
Reno, NV 59520-0027

CERTIFIED MAIL: 7010 3090 0002 0369 9322Richard Ganimick
Washoe County District AttorneyP0. Box 30083
Reno, NV 89520-3053

Anita —. Mobre, Prograhi Officer ISlate Board of Equalization
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Assembly Bill No. 66—Committee on Taxation

CHAPTER

AN ACT relating to property tax; revising the manner in which the
State Board of Equalization must provide certain notices
concerning increases in the valuation of property; and
providing other matters properly relating thereto.

Legislative Counsel’s Digest:
Under ecisting law, the State Board of Equalization is required to give 0 days’

notice by registered or certified mail or by personal service to interested persons if
the Board proposes to increase the valuation of any property on the assessment roll.
NRS 361.395) Section I of this bill maintains this requirement if the Board
proposes to increase the valuation of any property on the assessment roll in a
proceeding to resolve an appeal or other complaint before the Board pursuant to
NRS 36) .360, 361.400 or 361,403, However, for notices of proposed increases in
the valuation of a class or group of property that relate to a fiscal year that begins
on or after July 1,2013, section I requires the Board to give 30 days’ notice by
first-class mail to interested persons.

Under edsting law, whenever the valuation of any property is raised by the
Board, the Secretary of the Board s required to forward notice of the increased
valuation by certified mail to the property owner or owners affected. (NRS
361.405) Section 1.5 of this bill: (I) maintains the requirement that this notice be
provided by certified mail if the Board increases the valuation in a proceeding to
resolve an appeal or other complaint before the Board pursuant to NRS 361.360,
361.400 or 361,403; and (2) requires this notice to be provided by first-class mail to
the property owner or owners affected if the Board increases the valuation of a
class or group of properties.

XPLANAfIC’ — Mailer in bnlck’/ i’sll: Is lw. ran &Iween bra,keia .‘.‘—4’+”,..n’..’41 ‘s macrat to 5e omitad.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY. DO ENACT AS FOLLOWS:

Section 1. NRS 36 1.395 is hereby amended to read as follows:
361.395 1. During the annual session of the State Board of

Equalization beginning on the fourth Monday in March of each
year. the State Board of Equalization shall:

(a) Equalize property valuations in the State.
(b) Review the tax rolls of the various counties as corrected by

the counW boards of equalization thereof and raise or lower,
..qualizing and establishing the taxable value of the property, for the
purpose of the valuations therein established by all the county
assessors and county boards of equalization and the Nevada Tax
Commission, of any class or piece of property in whole or in part in
any county, including those classes of property enumerated in
NRS 36 1.320.

if
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2. If the State Board of Equalization proposes to increase the
valuation of any property on the assessment roll 1-4:

(a) Pursuant (0 paragrapl (b) of subsection I. it shall give 30
claps’ notice to in/erected persons byJirst—cla.ss mad.

(b) In a proceeding to resolve an appeal or oilier complain I
before the Board pursuant to 1VRS 361.360, 36 1.400 or 361.403, it
shall give 10 days’ notice to interested persons by registered or
certified mail or by personal service. fl4ief

4 notice provided pursuant to this subsection must state the time
when and place where the person may appear and submit proof
concerning the valuation of the property. A person waives the notice
requirement if he or she personally appears before the Board and is
notified of the proposed increase in valuation.

Sec. 1.5. NRS 361.405 is hereby amended to read as follows:
361.405 I. The Secretary of the State Board of Equalization

forthwith shall certify any change made by the Board in the assessed
valuation of any property in whole or in part to the county auditor of
the county where the property is assessed, and whenever the
valuation of any property is raised H:

(a) In a proceeding to resolve (in appeal or oilier complaint
heflire the Board pursuant to tVRS 361.360, 361.400 or 361.403,
the Secretary of the f Stat.1 Board lof Equalizatioftf shall forward by
certified mail to the property owner or owners affected, notice of the
increased valuation.

h) Purcuant to paragraph (h) of subsectio,, 1 of NRS 361.395.
the Secretary of the Board .sI,aIi forward hi’ /irst—class mail to the
property owner or owners afjected. notice of the increased
iaft,auon.

2. As soon as changes resulting from cases having a substantial
effect on tax revenues have been certified to the county auditor by
the Secretary of the State Board of Equalization, the county auditor
shall:

(a) Enter all such changes and the value of any construction
work in progress and net proceeds of minerals which were certified
to him or her by the Department, on the assessment roll before the
delivery thereof to the tax receiver.

(b) Add up the valuations and enter the total valuation of each
kind of property and the total valuation of all property on the
assessment roll.

(c) Certii’ the results to the board of county commissioners and
the Department.

3. The board of county commissioners shall not levy a tax on
the net proceeds of minerals added to the assessed valuation
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pursuant to paragraph (a) of subsection 2, but, except as otherwise
provided by specific statute, the net proceeds of minerals must be
included in the assessed valuation of the taxable property of the
county and all local governments in the county for the determination
of the rate of tax and all other purposes for which assessed valuation
is used.

4. As soon as changes resulting from cases having less than a
substantial effect on tax revenue have been certified to the county
tax receiver by the Secretary of the State Board of Equalization, the
county tax receiver shall adjust the assessment roll or the tax
statement or make a tax refund, as directed by the State Board of
Equalization.

See. 2. The amendatory provisions of section 1 of this act
apply only to notices of proposed increases in the valuation of
property that relate to a fiscal year that begins on or after
July 1, 2013.

Sec. 3. This act becomes effective on July 1,2013.

20 13
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MINUTES OF THE MEETING
OF THE

ASSEMBLY COMMITTEE ON TAXATION

Seventy-Seventh Session
February 21, 2013

The Committee on Taxation was called to order by Chairwoman
Irene Bustamante Adams at 1:29 p.m. on Thursday, February 21. 2013, in
Room 4100 of the Legislative Building, 401 South Carson Street, Carson City,
Nevada. The meeting was videoconferenced to Room 4406 of the Grant Sawyer
State Office Building, 555 East Washington Avenue, Las Vegas. Nevada. Copies
of the minutes, including the Agenda (Exhibit A). the Attendance Roster
(Exhibit B), and other substantive exhibits, are available and on file in the
Research Library of the Legislative Counsel Bureau and on the Nevada
Legislature’s website at nelisleg.state.nv.us/77th201 3. In addition, copies of
the audio record may be purchased through the Legislative Counsel Bureau’s
Publications Office (email: publications@lcb.state.nv.us; telephone:
775-684-6835).

COMMITTEE MEMBERS PRESENT:

Assemblywoman Irene Bustamante Adams, Chairwoman
Assemblywoman Peggy Pierce, Vice Chairwoman
Assemblywoman Teresa Benitez-Thompson
Assemblyman Jason Frierson
Assemblyman Tom Grady
Assemblyman Cresent Hardy
Assemblyman Pat Hickey
Assemblyman William C. Home
Assemblywoman Marilyn K. Kirkpatrick
Assemblyman Randy Kimner
Assemblywoman Dma Neal
Assemblyman Lynn D, Stewart

COMMITTEE MEMBERS ABSENT:

None

GUEST LEGISLATORS PRESENT:

Assemblyman Paul Aizley, Clark County Assembly District No. 41
Assemblyman Michael Sprinkle, Washoe County Assembly District No. 30

rA,nutes 0; 253
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Assembly Committee on Taxation
February 21, 2013
Page 2

STAFF MEMBERS PRESENT;

Michael Nakamoto, Deputy Fiscal Analyst
Gina Hall, Committee Secretary
Gariety Pruitt, Committee Assistant

OTHERS PRESENT:

Dave Dawley, Assessor’s Office, Carson City
Daphne DeLeon, Administrator, Division of State Library and Archives
Carole Vilardo, President, Nevada Taxpayers Association
Joshua Wilson, Assessor, Washoe County
Kyle Davis, representing the Nevada Conservation League and Education

Fund
Barry Smith, representing the Nevada Press Association
Jennifer J. DiMarzio. representing the Nevada Press Association
Andrea Engleman, Private Citizen, Carson City, Nevada
Chris Nielsen, Executive Director, Department of Taxation
Terry Rubald, Chief, Local Government Services, Department of Taxation
Dan Gouker, Executive Director, Division of Apprenticeship Studies,

College of Southern Nevada
Constance J. Brooks, Ph.D., Director, Government Relations, Nevada

System of Higher Education
Stephen S. Wells, Ph.D., President, Desert Research Institute, Nevada

System of Higher Education
Dennis Perea, Deputy Director, Department of Employment, Training, and

Rehabilitation
Maria C. Sheehan, Ed.D., President, Truckee Meadows Community

College
Thomas C, Piechota, Ph.D., P.E., Vice President for Research and Dean of

the Graduate College, Division of Research and Graduate Studies,
University of Nevada, Las Vegas

Tray Abney, representing the Chamber of Commerce of Reno, Sparks,
and Northern Nevada

Carol A. Lucey, Ph.D., President, Western Nevada College
Collie L. Mutter, President, Click Bond, Inc., Carson City
Jeffrey S. Thompson, Dean, Professor of Physics, College of Science,

University of Nevada, Reno
Tyson K. Falk. representing the Nevada Institute for Renewable Energy

Commercialization
Douglas W. Sonnemann, Assessor, Douglas County
Yolanda T. King, Director, Budget and Financial Planning, Department of

Finance, Clark County
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Joyce Haldeman, Associate Superintendent, Community and Government
Relations, Clark County School District

Ray Bacon, representing the Nevada Manufacturers Association

Chairwoman Bustamante Adams:
Good afternoon everyone. I will call to order the meeting of the Assembly
Committee on Taxation, (Roll was taken.I I would like to open the hearing on
Assembly Bill 75. Assemblyman Aizley, please proceed.

Assembly Bill 75: Revises provisions governing the publication of property tax
rolls. BDR 32-486)

Assemblyman Paul Aizley, Clark Coui’ty Assembly District No. 41:
I am here today to introduce Asseèpbly Bill 75, which proposes to provide
certain county assessors an aIternaive method for publishing the property
assessment tax rolls each year. Count assessors are required to prepare a list
of all the taxpayers on the secured roll {th the total valuation of their property.
The List must be published in the ne’sspaper in the county on or before
January 1 of each year. County assesso are required to provide this list to
each taxpayer in the county by one of thrfl methods: deliver the list, mail the
list, or publish the list in the newspaper f general circulation. In addition
county assessors are required to post the list in a public area: public branch
libraries, the county assessors office, on an )ternet website maintained by the
county assessor, or on a website maintainkd by the county if one is not
maintained by the county assessor. The asseàsors’ offices in Nevada counties
with populations of 100,000 or more, and o course those are Clark arid
Washoe, currently maintain an Internet websitt to which the list can be
published. In the current economic climate this is\a cost-effective measure, as
publishing the list on an Internet website redudes the cost of physically
publishing the list and distributing it to each taxpayer in the county.

Assembly Bill 75 would provide an alternative method for counties with a
population of 100,000 or more to publish the property tax rolls. Section
1 allows the caunty assessors of counties with a population of 100,000 or
more to publish the list on a website maintained by the county assessor.
Section 2 states the effective date of the measure is July 1, 2013.

Providing the local governments a way to reduce expenditures is a prudent
economic decision. Saving the counties the money that they are spending on
publishing this in the newspaper is my main motivation.

I brought with me the full publication from Clark County for one biennium of
two Decembers, 2012 and 2011. The total cost was $580,000 each time, for
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merit increases to the city employees. Now we want to save $8,000 by
denying something to the public that they are used to receiving.

Chairwoman Bustamante Adams:
Are there any questions from the members of the Committee? (There were
none.) Are there any others in opposition? [There were none.) Is there anyone
in neutral? (There was no one.) Assemblyman Aizley, could you please come
back up and give any closing remarks?

Assemblyman Aizley:
I do not have any closing remarks that are really necessary at this time.

Chairwoman Bustarnante Adams:
I heard a good middle ground. I really hope you all can get there. I think it
would be a great transition point for us.

I would like to close the hearing on Assembly Bill 75 and open the hearing on
Assembly Bill 66. Could the presenters please come to the table?

AssembjyIl66: Revises the circumstances under which the State Board of
Equalization must provide notice of a proposed increase in the valuation
of property. (BDR 32-301)

Chris Nielsen, Executive Director, Department of Taxation:
Terry Rubald is here with me today. She is the chief of the Local Government
Services Division at the Department of Taxation. We are here today to present
Assembly Bill 66, which revises circumstances under which the
State Board of Equalization must notify taxpayers by certified mail. Again the
intent of this bill is to address costs, similar in a certain respect to the previous
bill. I am going to turn it over to Ms. Rubald to go over the proposal.

Terry Rubald, Chief, Local Government Services, Department of Taxation
The purpose of AG. 66 is to clarity State Board noticing requirements in
Nevada Revised Statutes (NRS) 367.395. Currently, any action by the
State Board which results in an increased assessed vaiue requires a notice
to the taxpayer by certified or registered mail. [Continued to read trom written
testimony (Exhibit G).l

There is a chart (Exhibit H) if you want to see the breakdown by county.

The basic point is that it becomes very costly to order broad equalization.
The language in this bill is designed to continue individual notice by certified
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mail to resolve appeals and complaints, but to remove the certified mail
requirement for broad equalization actions.

Chairwoman Bustamante Adams:
Are there any questions from the Committee members?

Assemblyman Frierson:
My question involves kind of the grey area. You gave the example of
countywide versus individual. I am just wondering if thpse are the only
alternatives. If there is a change in valuation for someone for a reason other
than an appeal or a complaint, even though it was an individual, it does not
seem to me that they would be notified under this bill as it is written now.
Is there ever a situation where there is just a neighborhood or a smaller number,
smaller than a county, where there would still seem to be a need for notice?

Terry Rubald:
Yes. Sometimes equalization actions come as a result of an appeal by an
individual. I can recall several instances through the years where an individual
would come forward and most of the time those resulted in lowering of value so
notice was not an issue. It is possible that an increase in value would occur and
in that case everyone who was affected by that decision, as a result of the
individual case, would have to be notified. As the bill states, if it is to resolve
an appeal or other complaint everyone affected would have to be notified by
certified mad. The issue that we are trying to bring forward is in the broad
equalization action, which might affect one or more counties, where we are
trying to equalize whole areas, and in that case certified mail would make it
make it very costly to produce, each letter plus the mailing costs, These folks
could still be notified by regular mail or advertisement, just not certified mail.

Assemblyman Frierson:
I am not entirely clear as to whether or not there are ever any circumstances
where there would be a change in valuation due to a reason other than an
appeal or a complaint.

Terry Rubald:
The equalization actions sometimes occur under the earlier part of
NAS 361.395. The State Board is required to equalize property valuations.
They can do that by examining a body of evidence, things we call ratio studies
or performance audits, those types of things, so the information can come
forward to the State Board outside of an appeal. If they were ever to decide
that an equalization action affected more than just a neighborhood they might
have to issue an equalization order. In that case all those affected should be
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notified. What we are trying to say is not by certified mail because it would
have a chilling effect because of the cost.

Assemblyman Frierson:
I think that I am following you, but is there a place that requires notice, short of
certified notice, where we would be certain that those folks would be noticed?

Terry Rubald:
Perhaps we need to clarify that in this bill, to make sure that that is understood.
What we were trying to get to was the cost of certified mail. Perhaps we need
to expand this to make sure that notice is still there.

Chairwoman Bustamante Adams:
Are there any questions from the members of the Committee? [There were
none.I I would like to move to the support position. Could those in favor of
A,B. 66 please come to the table? [There were none.1 Could those in neutral to
A.B. 66 please come to the table?

Joshua Wilson, Assessor, Washoe County:
It is not often that I am at odds with the Department of Taxation. I believe
Assemblyman Frierson hit it on the head here. If the State Board is going to
propose any increase on any taxpayer in the state, they need to be made aware
that they potentially may be liable for this increased tax that may result from
the State Board increasing the value.

I stand here today not necessarily on behalf of the Nevada Assessor’s
Association but more as the Washoe County Assessor who has recently
received an order for equalization of an entire region of my county for the
2003 year, 2004 year, and 2005 year. If the reappraisal that was so ordered
by the State Board of Equalization in December should result in any increase in
any of those assessments those folks need to be made aware of that.

Chairwoman Bustamante Adams:
Are there any questions from the members of the Committee? [There were
none.I I will close the hearing on AR. 66. ((Exhiht_I) was presented but not
discussed and is included as an exhibit for the meeting.]

will now open the hearing on Assembly Bill 1 38. Assemblyman Sprinkle,
please come to the table.
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MINUTES OF THE MEETING
OF THE

ASSEMBLY COMMITTEE ON TAXATION

Seventy-Seventh Session
March 14, 2013

The Committee on Taxation was called to order by Chairwoman
Irene Bustamante Adams at 1:42 p.m. on Thursday, March 14, 2013, in
Room 4100 of the Legislative Building, 401 S. Carson St., Carson City, NV.
Copies of the minutes, including the Agenda (Exhibit A), the Attendance Roster
(Exhibit B), and other substantive exhibits, are available and on file in the
Research Library of the Legislative Counsel Bureau and on the Nevada
Legislature’s website at nelis.leg.state.nv.us/77th201 3. In addition, copies of
the audio record may be purchased through the Legislative Counsel Bureaus
Publications Office (email: publications@lcb.state.nv.us; telephone:
775-684-6835).

COMMITTEE MEMBERS PRESENT:

Assemblywoman Irene Bustamante Adams, Chairwoman
Assemblywoman Peggy Pierce, Vice Chairwoman
Assemblywoman Teresa Benitez-Thompson
Assemblyman Jason Frierson
Assemblyman Tom Grady
Assemblyman Cresent Hardy
Assemblyman Pat Hickey
Assemblyman William C. Home
Assemblywoman Marilyn K. Kirkpatrick
Assemblyman Randy Kirner
Assemblywoman Dma Neal
Assemblyman Lynn 0. Stewart

COMMITTEE MEMBERS ABSENT:

None

GUEST LEGISLATORS PRESENT:

Assemblyman Paul Aizley, Clark County Assembly District No. 4)

Minutes ID: 52 I
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STAFF MEMBERS PRESENT:

Russell J. Guindon, Principal Deputy Fiscal Analyst
Michael Nakamoto, Deputy Fiscal Analyst
Gina Hall, Committee Secretary
Gariety Prulit, Committee Assistant

OTHERS PRESENT:

N one

Chairwoman Bustamante Adams:
Good afternoon everyone. Let the record show all memoers are present and we
have a quorum. Today we have two work sessions.

I will open the hearing on Assembly Bill 66.

Assembly Bill 66: Revises the circumstances under which the State Board of
Equalization must provide notice of a proposed increase in the valuation
of property. (BDR 32-301)

Chairwoman Bustamante Adams:
At this time I will ask Mr. Nakamoto to go through the work session document,
which the Committee members have in their binders.

Michael Nakamoto. Deputy Fiscal Analyst:
The work session document (Exhibit C) for Assembly Bill 66 is located in
Nevada Electronic Legislative Information System (NELIS). It is also in your
binders, located behind the tab for A.B. 66.

This bill revises the circumstances under which the State Board of Equalization
must provide notice of a proposed increase in the valuation of property. It was
sponsored by this Committee, on behalf of the Department of Taxation, and
was heard on February 21.

The bill clarifies that the State Board of Equalization is only required to give
notice by Registered Mail or Certified Mail, or by personal service, if it proposes
to increase the valuation of any property on the assessment roll in a proceeding
to resolve an appeal or other complaint before the board.

The testimony in support of the bill was given by Mr. Nielsen and Ms. Rubald
from the Department of Taxation. There was no testimony in opposition.
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The only testimony otherwise was from Mr. Wilson, the Washoe County
Assessor, testifying as neutral with respect to the bill.

There is an amendment attached to this. It is the second page of the work
session document. It was based on concerns raised by Assemblyman Frierson
and Mr. Wilson, with respect to notification of those people that otherwise were
not affected by the broad egualization actions, or that were affected by the
broad equalization actions, whether they would receive notice. The language
that was proposed by the Department of Taxation would provide notice by
United States mail for all of those people who would not be given notice by
Registered Mail or Certified Mail.

That is all I have on this particular work session. If anybody has any questions,
I will be glad to answer them.

Assemblyman Kirner:
Obviously for me this is a concern because I represent the folks at Incline
Village and they went through a major reassessment. If I understand the
amendment correctly, they still would have an obligation to be notified by mail,
just not Certified Mail?

Michael Nakamoto:
That is correct. They would still receive a notice through the mail. It would just
not be through the registered or certified process.

Chairwoman Sustamante Adams:•
Are there any other questions from the members of the Committee on the bill?
Seeing none I will entertain a motion to amend and do pass A.B. 66.

ASSEMBLYMAN HARDY MOVED TO AMEND AND DO PASS
ASSEMBLY BILL 66.

ASSEMBLYMAN HORNE SECONDED THE MOTION.

THE MOTION PASSED UNANIMOUSLY.

I will close the hearing on A.B. 66 and open the hearing on Assembly Bill 76.

Assembly Bill 75: Revises provisions governing the publication of property tax
rolls. (BDR 32-486)
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Michael Nakamoto:
Under current law the list is already required to be published and made available
in the libraries and at the office of the county assessor, so that is already part of
current law. Current law already requires the county assessors to put that
information on the assessment card when it is mailed out in December.

Chairwoman Bustamante Adams:
Are there any questions from the members of the Committee? [There were
none.I I will entertain a motion to amend. What is the pleasure of
the Committee?

ASSEMBLYMAN KIRNER MOVED TO AMEND AND DO PASS
ASSEMBLY BILL 75.

ASSEMBLYMAN FRIERSON SECONDED THE MOTION.

THE MOTION PASSED UNANIMOUSLY.

Chairwoman Bustamante Adams:
I will close the hearing on A.B. 75. I will assign the floor statement to
Assemblyman Aizley on A.B. 75. I will assign the floor statement of
Assembly Bill 66 to Assemblyman Hickey.

Is there any public comment at this time? [There was none.l The meeting is
adjourned [at 1:56 p.m.i.

RESPECTFULLY SUBMITTED:

Gina Hall
Committee Secretary

APPROVED BY:

Assemblywoman Irene Bustamante Adams
Chairwoman

DATE:
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1 REPLY POINTS ANDAUTHORITIES IN SUPPORT OF
MOTION FOR LEAVE TO SEEK RECONSIDERATION OR,

2 IN THE ALTERNATIVE, FOR STAY OF JULY 1, 2013 ORDER AND
REINSTATEMENT OF STAY OF FEBRUARY 8,2013 STATE BOARD OF

3 EQUALIZATION DECISION PENDING APPEAL

4 Respondents make two arguments against reconsideration) First, they argue that the

5 taxpayers’ motion cannot be considered by the Court because it is untimely. Their second

6 argument admits that taxpayers with lower reappraised values will have no opportunity to

7 challenge those values but claims no resulting denial of due process. Both arguments are

s mistaken. The timing of the motion is mereLy a matter of counting the days under the Rules as

9 prescribed by the Supreme Court. The second argument reflects a misunderstanding that

10 demonstrates exactly why the Court should reconsider its July 1, 2013 order and certify to the

ii Supreme Court its intention to vacate that order.

12 1. THE MOTION FOR LEAVE TO SEEK RECONSIDERATION
WAS FILED AND SERVED WITHIN THE TIME PRESCRIBED.

13
The Court entered its order on July 1, 2013. The State Board of Equalization

•; 14
(SBOE) filed and served notice of entry of the order on the same day, July 1,2013. Under Rule

L?Q
15

12(8) of the Rules of Practice of the Second Judicial District Court and Rule 13 of the District
“ 16CI) Court Rules, a motion for reconsideration must be made with ten days of service of the notice of

17
entry.

18
The calculation of that ten-day period is governed by Rule 6 of the Nevada Rules

19
of Civil Procedure. Under Rule 6, the time period begins to run the day after the notice is given.

20
In this case, that would be July 2. Under Rule 6, when the time period is less than II days,

21
Saturdays, Sundays and non-judicial days are not included. The “ten’ days in this case were July

22
2, 3, 5. 8, 9, 10, 11, 12, 15, and 16. July 4 was a holiday; July 6, 7, 13, and 14 were weekend

23
days. Under Rule 6, none of those days could properly be included in the calculation of the “ten”

24
day period.

25
As calculated under Rule 6, the “ten” days expired on July 16, 2013. The notice of

26

___________________________

Neither the County nor the State respondents oppose the stay of the District Court’s July
27 1, 2013 order or the reinstatement of the previously entered stay of those provisions of the State

Board of Equalization (SBOE) February 8. 2013 decision requiring the Washoe County Assessor
to perform reappraisals of residential properties at Incline Village/Crystal Bay.
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I entry of the July 1,2013 order, however, was served by electronic means. Under Rule 6(e), when

2 a paper is served by electronic means, an additional three days is added to the end of the period.

3 In this case, that extended the period for filing a motion for reconsideration from July 16 to July

4 19, 2013. Winston Products Co. v. Deboer, 122 Nev. 517, 134 P.3d 726, 731 (2006). The

5 motion for leave to seek reconsideration was filed and served on July 19, 2013, within the time

6 prescribed by the rules.

7. II. BOTH ThE SBOE AND THE COUNTY REPONDENTS ADMIT THAT
THE COURT’S JULY 1,2013 DECISION WAS INCORRECT IN STATING

8 THAT ANY TAXPAYER WHO DISAGREED WITH THE REAPPRAISED
VALUE OF HIS OR HER PROPERTY COULD CHALLENGE THAT

9 VALUE THROUGH THE “NORMAL AND STANDARD PROCESS.”

10 The February 8, 2013 “Equalization” Decision of the SBOE directed the Washoe

11 County Assessor to reappraise residential properties at Incline Village/Crystal Bay for the three

12 tax years 2003-2004, 2004-2005, and 2005-2006 and then report those reappraised values to the

13 SBOE. Taxpayers sought judicial review of the SBOE’s interlocutory decision on the grounds

14 under NRS 233B. 130(1 )(b) that “review of the final decision of the agency would not provide an

—
15 adequate remedy.” Taxpayers argued that review of the final decision would be inadequate

i” 16 because there were threshold issues of jurisdiction to be resolved before the expenditure of

1 7 limited public resources on rcappraisals, because taxpayers were denied their due process rights

18 to challenge the “reappraised” valuations, and because delaying review of the jurisdictional issues

19 until after “reappraised” values were determined negatively impacted the marketability of their

20 properties and their ability to obtain title insurance for which taxpayers had no remedy

21 whatsoever.

22 This Court focused on the due process issue and concluded that interlocutory

23 review was unavailable because taxpayers could challenge the reappraised valuations “through

24 the normal and standard process for challenging tax assessments.” July 1, 2013 Order, p. 3,

25 lns.20-22. This Court explained its conclusion as follows:

26 There is no cm-rent valid assessment of any of the properties in
question. Once the assessments are completed, the Board may then

27 seek additional taxes or refund taxes to the homeowners based upon
the new valuation of their property for the years in question. At

28 that point, any homeowners who disagree with the valuations of

-3-
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1 their property have an adequate remedy at law by challenging
those valuations through the normal and standard process for

2 challenging tax assessments. Declining to rule on the petition at
this time does not preclude the members of Village League from

3 obtaining necessary relief, if any is required, in the future. Id., ins.
17-22.

4

5 Taxpayers brought this motion for leave to seek reconsideration on the grounds that the Court had

6 misapprehcnded the substance of the SBOE decision and the applicable statutes. Taxpayers

7 argued that, in fact, the normal and standard process of challenging tax assessments” would not

8 be available to challenge the new valuations of their properties. The County respondents admit

9 that any “challenge” to the new valuations is limited to those valuations that are greater than the

10 previously void and unconstitutional valuations.2 According to the County respondents,

11 It is true, however, that property owners whose values (and tax
liability) remain either static or are reduced are without a remedy.

12 County Response and Opposition, p. 6, lns.4-6.

13
The SBOE similarly acknowledges that “notice of a proposed equalization decision is required

14

15
only when the valuation of the property is increased.” SBOE Opposition to Motion for

= $t

16
Reconsideration, p. 7, Ins. 19-20. The County respondents and the SBOE claim that there is no

17
resulting failure of due process because property values are not increased from the previous

18
valuations. However, using the previous valuations to distinguish between taxpayers who can

19
and taxpayers who cannot challenge their new valuations is giving the previous valuations a role

20
and a significance that is inconsistent with the Court’s detcrmination that those previous

valuations are void and of no effect whatsoever.
21

22
As framed by this Court, whether taxpayers have an adequate remedy at law

23
precluding interlocutory review of the SBOE decision depends on the right and the ability of any

24

___________________________

2 Even for taxpayers whose property values are increased, the “remedy” is the opportunity
25 for a hcaring on 10 days’ notice before the SBOE — a far cry from the remedy available to

taxpayerson the initial valuation of their properties. See NRS 361.300; 361,345.
26 The SBOE spends most of its argument on amendments to NRS 361.395 that were

adopted in the 2013 Legislature. Those amendments have nothing to do with the constitutional
27 issues raised in the present case. The Legislature does not determine constitutional issues.

Furthermore, those amendments were expressly adopted as applying to tax years after 2013-
28 2014.

-4-
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1 and all Incline Village/Crystal Bay homeowner taxpayers to challenge the “reappraised”

2 valuations of their properties using the ‘normal and standard process for challenging tax

3 assessments.” The fact that respondents themselves deny that taxpayers have any such right or

4 any such ability requires the Court to reconsider its decision.

5 III. NEITHER THE COUNTY NOR THE STATE RESPONDENTS
OPPOSE THE STAY OF THE COURT’S JULY 1, 2013 ORDER6 OR THE REINSTATEMENT OF THE STAY OF PARAGRAPHS
1-5 OF THE SBOE FEBRUARY 8,2013 DECISION.

7
The County respondents are “in accord’ with the stay of the July 1,2013 decision

S
of this Court and the “reimposition of the stay of the SBOE’s carlier actions, pending full and

9
final resolution of the Village League’s appeal by the Supreme Court.” County Opposition to

10
Motion for Reconsideration, p. 3, lns. 6-9. The SHOE, as well, “does not oppose staying the

11
Court’s Order dated July I. 2013” or “the portion of the State Board’s Equalization Order

12
addressing appraisal of Petitioners’ property by the Washoc County Assessor as delineated in the

; 13
Equalization Order.” SBOE Opposition to Motionfor Reconsideration, p. 1, fns. 1,2. The SHOE

14
does argue at some length that the Court should not stay the portions of the SBOE order

—

p addressing the “agricultural and exemption grievances.” Ii, p. 9, Ins. 10- p. 11, In. 19. That:
Y’ 16

portion of the SHOE argument is extraneous. Taxpayer potitioners have never sought to stay any
17

portions of the SBOE decision other than those dealing with the reappraisals of Incline
18

Village/Crystal Bay properties by the Washoc County Assessor. Taxpayer petitioners have
19

moved the Court only for the “reinstatement” of the stay of the SBOE decision that was
20

previously entered. That stay was expressly limited to paragraphs I through 5, inclusive, of the
21

SHOE decision, the paragraphs which address only the order for reappraisals by the Washoe
22

County Assessors and directly related issues.
23

IV. CONCLUSION
24

The Court has correefty described the prior appraised values for Incline Vilhiagef
25

Crystal Bay properties as void and of no effect. The Court has also correctly described the
26

“reappraisals” ordered by the SHOE as, for all practical purposes, initial appraisals. The Court,
27

however, has incorrectly assumed that, with their properties subject to new “initial” appraisals,
28

-5-
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I taxpayers would have the due process rights ordinarily available to taxpayers in challenging

2 valuations on initial appraisals. The facts are not disputed. Both the County respondents and the

3 SBOE agree with taxpayers that those due process rights are not available to taxpayers in these

4 circumstances. Without those due process rights, taxpayers have no adequate remedy at law and

5 they are entitled to an interlocutory review of the SBOE decision. Taxpayers respectifilly submit

6 that (lie Court should grant the motion for leave to seek reconsideration and that, upon

7 reconsideration of the matter, should certify to the Supreme Court its intent to vacate its July 1,

8 2013 Order so that the Supreme Court may remand for that purpose. Alternatively, taxpayers

9 respectfiully request that the Court enter the unopposed stay of its July 1,2013 Order and reinstate

10 the previously entered partial stay of the SBOEs February 2013 decision.

11 DATED this 13th day of August, 2013.

s 12
SNELL & WILMER L.L.P.

ol 13
Is! Suellen Fulstone

B’

________________________

IV’’<’ 14 y.

_________________________

SuellenFulstone,No. 1615-j

50 West Liberty Street, Suite 510= 15
Reno,Nevada 89501

1 Attorneys for Petitioners6

17
AFFIRMATION

18 The undersigned affirms that this document does not contain the social security number o
19 any person.

20
DATED this 13th day of August, 2013.

21
SNELL & WILMER L.L.P.

22
7sf Suellen Fulstone

23 By:

____________________________

Suellen Fuistone, No. 1615
24 50 West Liberty Street, Suite 510

Reno, Nevada 89501
25 Attorneys for Petitioners

26

27

28

-6-
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CERTIFICATE OF SERVICE
2

Pursuant to Nev. R. Civ. P. 5(b), 1 ccrtifS’ that I am an employee of’ SNE[.L & WILMER

L.L.P., and I served the foregoing document via the Courts e-flex filing system on the date and to
4

the addressee(s) shown below:
5

Dawn Buoncristiani
6 Office of the Attorney General

100 North Carson St.
7 Carson City, NV 89701

8 David Creekman
Washoe County District Attorney’s Office

9 Civil Division
P.O. Box 30083

10 Reno, NV 89520

11 And mailed a copy to the following:

2 12 Norman J. Azevedo
405 N. Nevada Street

13 Carson City, NV 89703
—

14 ArthurE. Mallory
Churchill County District Attorney

— 15 165N.AdaStreet
Fallon, NV 89406

-‘4

ClD
Jim C. Shirley

17 Pershing County District Attorney
400 Main Street
P.O. Box 934
Lovelock, NV 89419

19

20
DATED this 13th day of August, 2013.

21 /5/ Holly W. Longe

22 Employee of Snell & Wilmer L.L.P.

23

24

25

26

27

28
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6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF WASHOE

8

9 VILLAGE LEAGUE TO SAVE INCLINE Case No.: CVO3-06922
ASSETS, INC.. a Nevada non-profit

10 corporation, on behalf of their members Dept. No.: 7
and others simi1ary situated;
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16
Petitioners,

17
ELLEN BAKST, et at

18
Petitioners-in-Intervention

19
STATE OF NEVADA on relation of the

20 State Board of Euahzation; WASHOE
COUNTY; BILL BERRUM, Washoe

21 County Treasurer,

22 Respondents.

23

24
ORDER

25 On July 19, 2013, Petitioners, Village League te Save Incline Assets, Inc., et

26 al. [hereafter referred to as Village League] filed their Motion for Leave to Seek

27 Reconsideration or, in the Alternative, for Stay of July 1, 2013 Order and

28 Rein,statemen.t of Stay of February 8, 2013 State Board of Equalization Decision
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1 Pending Appeal. On July 31, 2013, this Court entered its Order for Temporary Stay

2 of July 1, 2013 Order Pending Determination ofMotion for Leave to Seek

3 Reconsideration. On August 1, 2013, Respondents, Washoe County and Washoe

4 County Treasurer, filed its Response and Opposition to Motion for Leave to Seek

5 Reconsideration of July 1, 2013 Order. On August 5, 2013, Respondents, the State

6 of Nevada, filed its Opposition to Motion for Leave to Seek Reconsideration and

7 Opposition in Part to Reinstatement of Stay of February S 2013 State Board of

8 Equalization Order. On August 13, 2013, Village League filed its Reply and

9 submitted the matter for decision.

10 Legal Standards

11 Motions for reconsideration are to be denied with the exception of “very rare instances in

12 which new issues of fact or law are raised supporting a ruling contrary to the ruling already

13 reached” by the court. Moore v. City of Las Venas. 92 Nev. 402,405 (1976). A decision may

14 be reconsidered “if substantially different evidence is subsequently introduced or the decision is

15 clearly erroneous.” Masonry and Title Contractors Association of Southern Nevada v. Jollev.

16 Urua&Wirth, 113 Nev. 737, 741 U97).

17 Motions for reconsideration are to be denied with the exception of “very rare instances in

18 which new issues of fact or law are raised supporting a ruling contrary to the ruling already

19 reached” by the court. Moore v. City of Las VeQas, 92 Nev. 402, 405 (1976). A decision may

20 be reconsidered “if substantially different evidence is subsequently introduced or the decision is

21 clearly erroneous.” Masonry and Title Contractors Association of Southern Nevada v. Jollev.

22 Ura & Wirth, 113 Nev. 737, 741 (1997). The law is clear: motions for reconsideration should

23 not be granted absent highly unusual circumstances. See S.E.C. v. Platform Wireless Inter’l

24 Corp., 617 F.3d 1072, 1100 (9h1 Cir. 2010).

25 This court has carefully reviewed Plaintiffs’ arguments and considered the arguments of

26 Defendants Washoe County and the State Board of Equalization in opposition. While Plaintiffs

27 III

28 III

2
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take issue with certain portions of this Court’s Order, those arguments do not rise to the

2 demanding standard required to compel reconsideration.

3 THEREFORE, Plaintiffs’ Motionfor Reconsideration is DENIED.

4 DATED this

_____

day of September, 2013.

5
2tcv

6 PATRICK FLAN
District Judge

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

3
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5 the Court by using the ECF system which will send a notice of electronic filing to

6 the following:

7 Dawn Buoncristiani, Esq. for State Board of Equalization;

S Suellen Fuistone, Esq. for Village League to Save Incline Assets, Inc.; and

9 David Creekman, Esq. for Washoe County

10 I deposited in the Washoc County mailing system for postage and mailing

11 with the United States Postal Service in Rena, Nevada, a true copy of the attached

12 document addressed to:

13

14 Norman J. Azvedo, Esq.
405 N. Nevada Street

15 Carson City, NV 89703

19
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Dawn Buoncristiani
Office of the Attorney General
100 North Carson St.
Carson City, NV 89701

David Creekman
Washoe County District Attorney’s Office
Civil Division
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ALPHABETICAL INDEX

Document Date Vol. Pages

2003/2004 Incline Village/Crystal 1 APX00229-
Bay list to the State Board of APXOO23O
Equalization per request on
November 5, 2012 (first and last
page)

2004/2005 Incline Village/Crystal 1 APXOO231-
Bay list to the State Board of APX00232
Equalization per request on
November 5, 2012 (first and last
page)

2005/2006 Incline Village/Crystal 1 APX00233-
Bay list to the State Board of APX00234
Equalization per request on
November 5, 2012 (first and last
page)

Addendum to Objections to State 2/22/13 3 APX00644-
Board of Equalization Report and APXOO65 1
Order

Amended Complaint/Petition for 6/19/09 1 APX00019-
Writ of Mandamus APX00028

Bakst Intervenors’ Notice of Appeal 7/19/13 8 APXO15O7-
APXO 1515

Baskt Intervenors’ Joinder in Notice 7/19/13 8 APXO 1525-
of Appeal APX01526

Certificate of Delivery of Writ of 8/30/12 1 APX00065-
Mandamus APX00078

2



Churchill County Notice of Non- 5/20/13 8 APXO137O-
Participation and Motion to Dismiss APX0 1375

Complaint for Declaratory and 11/13/03 1 APX00001-
Related Relief APX00018

County’s Motion to Dismiss NRCP 4/4/13 6 APXOO9O3-
12(b)(5) and NRCP 12(b)(6) APX00934

County’s Notice of Non-Aversion to 3/22/13 5 APX00847-
Requested Stay and Response to APX00859
Objections

County’s Response and Opposition 8/1/13 8 APXO 1527-
to Motion for Leave to Seek APX01534
Reconsideration of July 1, 2013
Order

Minutes of the August 3, 2012 8/14/12 1 APX00046-
Status Hearing APX00048

Motion for Leave of Court to File 3/28/13 5 APXO 1133-
Motion to Intervene APX01335

Motion for Leave to Seek 7/19/13 8 APXO1516-
Reconsideration or, in the APXO 1524
Alternative, for Stay of July 1, 2013
Order and Reinstatement of Stay of
February 8, 2013 State Board of
Equalization Decision Pending
Appeal

Notice of Appeal 7/3/13 8 APXO 1496-
APXOI 504

Notice of Entry of Order and 8/30/12 1 APX00057-
Judgment for Issuance of Writ of APX00064
Mandamus

3



Notice of Entry of Order Granting 7/1/13 8 APX01485-
Defendants’ Motion to Dismiss APXO 1495
Petitioners’ Petition for Judicial
Review and Denying Petitioners’
Objections to State Board of
Equalization Report and Order

Notice of Equalization Hearing 8/28/12 1 APX00054-
APX00056

Notice of Equalization Hearing 10/15/12 1 APXOO141-
APXOO 142

Notice of Equalization Hearing 11/16/12 1 APX00226-
APX00227

Notice of Joinder in “State Board’s 4/18/13 6 APX00998-
Opposition to Motion for Leave of APXO 1000
Court to File Motion to Intervene”

Notice of Washoe County’s 2/14/13 3 APX00552-
Concurrence with “State Board’s APX00568
Report on Execution of Writ of
Mandamus” and “Equalization
Order”

Objections to State Board of 2/21/13 3 APX00569-
Equalization Report and Order APX00643

Oral Arguments Transcript 6/14/13 8 APX01385-
APXO 1479

Order and Judgment for Issuance of 8/21/12 1 APX00051-
Writ of Mandamus APX00053

Order Denying Churchill County’s 7/5/13 8 APXO 1505-
Motion to Dismiss APXO 1506

4



Order Denying Motion for 9/4/13 8 APXO159O-
Reconsideration APXO1 593

Order Granting Defendants’ Motion 7/1/13 8 APX0 1480-
to Dismiss Petitioners’ Petition for APXO 1484
Judicial Review and Denying
Petitioners’ Objections to State
Board of Equalization Report and
Order

Petition for Judicial Review 3/8/13 4 APX00652-
APX00759

Petitioner’s Response to Churchill 6/7/13 8 APX01376-
County Assessor Motion to Dismiss APXO 1379

Petitioners’ Response to Pershing 5/10/13 8 APXO 1366-
County Assessor Motion to Dismiss APXO 1369

Points and Authorities in Opposition 4/22/13 6 APXO1001-
to County Respondents’ Motion to APXO1009
Dismiss

Points and Authorities in Opposition 4/23/13 6 APXO1OI6-
to State Board of Equalization APXO 1084
Motion to Dismiss

Reply Points and Authorities in 8/13/13 8 APXO 1583-
Support of Motion for Leave to APXO 1589
Seek Reconsideration or, in the
Alternative, for Stay of July 1, 2013
Order and Reinstatement of Stay of
February 8, 2013 State Board of
Equalization Decision Pending
Appeal

Reply to Plaintiffs’/Petitioners’ 5/3/13 7 APXOI 101-
Opposition to State’s Motion to APXO1 132
Dismiss

5



Reply to State Board of 4/24/13 6 APX0 1085-
Equalization’s Opposition to the APXO 1100
Bakst Intervenors’ Motion to
Intervene (without CD attachment
of Assessor Schedules)

Respondent Celeste Hamilton’s 4/22/13 6 APXO1OIO-
Motion to Dismiss APXO 1015

SBOE Agenda for December 3, 11/28/12 1 APX00228
2012 Hearing (amended)

SBOE Agenda for November 5, 10/31/12 1 APXOO143-
2012 Hearing APXOOI45

SBOE Agenda for September 18, 9/12/12 1 APX00079-
2012 Hearing APX00083

SBOE Hearing — Agenda Item L — 9/18/12 APX00093-
Transcript APXOO 140

SBOE Hearing — Agenda Item L5 — 11/5/12 1 APXOO 146-
Transcript APX00225

SBOE Hearing — Transcript 12/3/12 2 APXOO3 11-
APX00393

State Board of Equalization’s Notice 2/8/13 2 APX00394-
of Equalization Order APXOO4 10

State Board’s Motion to Dismiss 4/4/13 5 APX00878-
Petition for Judicial Review APXOO9O2
(without exhibits of SBOE
November 5, 2012 Hearing —

Agenda Item L5 — Transcript and
SBOE December 3, 2012 Hearing
Transcript)

6



State Board’s Opposition to Motion 4/15/13 6 APX00959-
for Leave of Court to File Motion to APX00988
Intervene (without exhibits of
Petition for Judicial Review, SBOE
November 5, 2012 Hearing —

Agenda Item L5 — Transcript and
SBOE December 3, 2012 Hearing
Transcript)

State Board’s Opposition to Motion 8/5/13 8 APXO 1535-
for Leave to Seek Reconsideration APXO 1582
and Opposition in Part to
Reinstatement of Stay of February
8, 2013 State Board of Equalization
Decision

State Board’s Report on Execution 2/12/13 3 APXOO4I1-
on Writ of Mandamus APXOO55I

State Board’s Supplement to 6/10/13 8 APXO 1380-
Authorities in Response to APXO 1384
Petitioners’ Objection

State’s Motion to Take Judicial 5/3/13 7 APXO 1336-
Notice APX01352

State’s Response to Plaintiffs’ 3/11/13 5 APXOO76O-
Objection to State Board of APX00822
Equalization Report and Order

State’s Surreply to Petitioners’ 5/8/13 8 APXO 1 336-
Reply to State Board of APXO 1365
Equalization Response to
Objections to February 2013
Decision on Equalization

Status Hearing Transcript 8/3/12 1 APX00029-
APX00045

7



Summons with Proof of Service of 3/19/13 5 APX00823-
Petition for Judicial Review on APX00825
Washoe County

Summons with Proof of Service of 3/19/13 5 APX00826-
Petition for Judicial Review on APX00828
Washoe County Assessor

Summons with Proof of Service of 3/19/13 5 APX00829-
Petition for Judicial Review on APXOO83 1
Washoe County Treasurer

Summons with Proof of Service of 3/19/13 5 APX00832-
Petition for Judicial Review on State APX00834
Board of Equalization

Summons with Proof of Service of 3/19/13 5 APXOOS35-
Petition for Judicial Review on State APX00837
of Nevada, Attorney General’s
Office

Summons with Proof of Service of 3/19/13 5 APX00838-
Petition for Judicial Review on APXOO84O
Douglas County Assessor

Summons with Proof of Service of 3/19/13 5 APXOO841-
Petition for Judicial Review on City APX00843
Hall LLC

Summons with Proof of Service of 3/19/13 5 APX00844-
Petition for Judicial Review on APX00846
Carson City Assessor

Summons with Proof of Service of 3/25/13 5 APXOO86O-
Petition for Judicial Review on APX00862
Lincoln County Assessor

Summons with Proof of Service of 3/26/13 5 APXOOS63-
Petition for Judicial Review on APX00865
Humboldt County Assessor
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Summons with Proof of Service of 3/27/13 5 APX00866-
Petition for Judicial Review on APX00868
Lander County Assessor

Summons with Proof of Service of 4/2/13 5 APX00869-
Petition for Judicial Review on APXOO871
Mineral County Assessor

Summons with Proof of Service of 4/2/13 5 APX00872-
Petition for Judicial Review on APX00874
Eureka County Assessor

Summons with Proof of Service of 4/3/13 5 APX00875-
Petition for Judicial Review on APX00877
Clark County Assessor

Summons with Proof of Service of 4/5/13 6 APX00935-
Petition for Judicial Review on APX00937
Pershing County Assessor

Summons with Proof of Service of 4/9/13 6 APX00938-
Petition for Judicial Review on APXOO94O
Storey County Assessor

Summons with Proof of Service of 4/11/13 6 APXOO94I-
Petition for Judicial Review on APX00943
Louise Modarelli

Summons with Proof of Service of 4/12/13 6 APX00944-
Petition for Judicial Review on Elko APX00946
County Assessor

Summons with Proof of Service of 4/12/13 6 APX00947-
Petition for Judicial Review on APX00949
Esmera]da County Assessor

Summons with Proof of Service of 4/12/13 6 APXOO95O-
Petition for Judicial Review on APX00952
Lyon County Assessor
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Summons with Proof of Service of 4/12/13 6 APX00953-
Petition for Judicial Review on Paul APX00955
Rupp

Summons with Proof of Service of 4/15/3 6 APX00956-
Petition for Judicial Review on APX00958
White Pine County Assessor

Summons with Proof of Service of 4/16/13 6 APX00989-
Petition for Judicial Review on APXOO99I
Churchill County Assessor

Summons with Proof of Service of 4/16/13 6 APX00992-
Petition for Judicial Review on APX00994
William Brooks

Summons with Proof of Service of 4/17/13 6 APX00995-
Petition for Judicial Review on Nye APX00997
County Assessor

Taxpayers’ Rebuttal Brief to SBOE 11/30/12 2 APX00262-
APXOO3IO

Taxpayers’ Submission to SBOE 9/13/02 1 APX00084-
APX00092

Washoe County’s Brief to the 11/28/12 2 APX00235-
Nevada State Board of Equalization APXOO261
Regarding Statewide Equalization

Writ of Mandamus 8/21/12 1 APX00049-
APX0005O
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FILED
Electronically

05-08-2013:01:55:20 PM
Joey Orduna Hastings

‘l 3795 Clerk of the Court
CATHERINE CORTEZ MASTO Transaction # 3712899

2 Attorney General
DAWN M. BUONCRISTIANI

3 Deputy Attorney General
Nevada Bar No. 7771

4 100 N. Carson Street
Carson City, Nevada 89701-4717

S Phone: (775) 684-1129
Fax: (775) 684-1156

6 Attorneys for the State Board of Equalization

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
8

IN AND FOR THE COUNTY OF WASHOE

VILLAGE LEAGUE TO SAVE INCLINE ASSETS, Case No. CVO3-06922
10 INC., a Nevada non-profit corporation, on behalf

— of their members, and others similarly situated; Dept. No. 7
ii MARYANNE INGEMANSON, trustee of the

LARRY D. AND MARYANNE B. INGEMANSON
i 12 TRUST; DEAN R. INGEMANSON, individually

and as trustee of the DEAN R. INGEMANSON
13 TRUST; J. ROBERT ANDERSON; and LES

BARTA, on behalf of themselves and others
14 similarly situated,

15 Petitioners,
vs.

— 0 0
Oo18

— THE STATE OF NEVADA. on relation of the
17 STATE BOARD OF EQUALIZATION; WASHOE

COUNTY; arid BILL BERRUM, WASHOE
18 COUNTY TREASURER,

19 Respondents.

20 STATE’S SURREPLY TO PETITIONERS’ REPLY TO STATE BOARD OF EQUALIZATION

21
RESPONSE TO OBJECTIONS TO FEBRUARY 2013 DECISION ON EQUALIZATION

22 The State of Nevada, Nevada Department of Taxation (“Department’), by and through

23 its counsel, Catherine Cortez Masto, Attorney General, by Dawn Buoncristiani, Deputy

24 Attorney General, Respondent, submits this Surreply to Petitioners’ Reply To State Board of

25 Equalization Response to Objections to February 2013 Decision on Equalization (Surreply).1

26

________________________

1 The State Board of Equalization (State Board) responds that Petitioners’ Reply to State Board of
27 Equalization’s Response to Objections to February 2013 Decision on Equalization (Reply) was filed nearly two

months after the State Board filed its Response to Petitioners’ Objection to State Board of Equalization Report
28 and Order. If the Objection was made pursuant to WDCR 12, then the Reply was due “within 5 days after service
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1 Contrary to Petitioners’ argument, Marvin v. Fitch, 232 P.3d 425, 430-431 (2010) does

2 not provide binding authority for State Board statewide equalization actions. See Reply, pp.

3 3-8. The Marvin case is distinguishable from this matter. The taxpayers in Marvin were

4 appealing assessments made by the county assessor to the State Board, The procedural

5 posture of the Marvin case was based on a hearing before the State Board when the State

6 Board was sifting to hear contested cases pursuant to NRS 361 .360 and NRS 361.400.

7 Marvin, 232 P.3d at 427. Here the State Board is equalizing assessments made by the

8 county assessor pursuant to NRS 361.395. Prior to the Writ of Mandate (Writ) issued by this

9 Court on August 21, 2012, the State Board had heard statewide equalization issues only a

10 couple of times. The State Board had not heard statewide equalization issues in tax years

11 subject to the Writ. See Nevada Supreme Court Case No. 56030, Order Affirming in Part,

12 Reversing in Part and Remanding dated February 24, 2012 (Order), p. 4 (“The State Board

13 has repeatedly stated in its motions and briefs that no hearings have been held to equalize all

14 property values in the state.”).2

15 The State Board’s equalization decision in this mailer was not the result of a contested
C

16 case or cases. The State Board’s equalization action pursuant to 361.395(1) is a legislative

17 action. May Dept. Stores Co. v. State Tax Commission, 308 S.W.2d 748, 756 (Mo.1958).

18 After the State Board completes its legislative action, it may consider raising the valuation on’

19 individual properties. See State Board of Equalization’s Notice of Equalization Order filed

20 III

21 III

22

23 of the answering points and authorities.’ Pursuant to the WDCR 12, even adding time for service, the Reply is
untimely.

24 2 In its February 24, 2012 Order in this matter, the Supreme Court stated, “The State Board has
previously met to discuss how to implement the requirements of NRS 361.395, but has not held a public hearing
during which taxpayers could air their grievances with the equalization process, nor has it affirmatively acted to
equalize property values.’ The Marvin Court addressed taxpayers petition to the State Board made in March,

26 2007. Marvin, 232 P.3d at 427 (taxpayers appealed to State Board in March, 2007). Since the State Board had
not held statewide equalization hearings prior to and through March, 2007, it would be impossible for the Marvin

27 opinion to address a statewide equalization action of the State Board pursuant to NRS 361.395. Nevada
Administrative Code Chapter 361 equalization regulations were effective April 20, 2010, pursuant to LOB File No.

28 R153-09.

-2-

ADYflI ‘A



1 February 8, 2013 (Equalization Order), p. io. At this point, if the State Board ‘proposes to

2 increase the valuation of any property on the assessment roll,” the State Board shall give

3 notice and an opportunity to be heard to ‘interested persons.’ NRS 361395(2). Such

4 interested persons “may appear and submit proof concerning the valuation of the property.’

5 NRS361.395.

6 Pursuant to Marvin, the matter may become a contested case.

NRS 361.395(2) and 361.405(1) require notice be given to property owners
when equalization results in a proposed or actual increase to a property’s

8 valuation. . In the event that the State Board proposes to increase the

9 valuation of any property, the State Board is required to give specific notice to
the interested property owner detailing when and where the property owner may

10 appear and submit evidence of the property’s value. NRS 361.395(2). If the
— State Board does increase the property’s valuation, the property owner is

11 entitled to another notice of the increased value. NRS 361.405(1).

12 Marvin, 232 P.3d at430-431.

13 Hence1 prior to increasing valuation, the State Board’s actions are legislative in nature.

14 Otherwise, it would be impossible for the State Board to equalize pursuant to NRS 361.395,

15 because it would be impracticable for the State Board to provide individual notice and a
C

16 hearing to the entire State. ‘it will not be assumed that one part of a legislative act will make

17 inoperative or nullify another part of the same act, if a different and more reasonable
z

18 construction can be applied.” Board of Com’rs of Nye County v. Schmidt, 157 P. 1073, 1075

19 (1916). ‘Where possible, a statute should be construed so as to give meaning to all of its

20 parts.” Nevada State Personnel Division v. Haskins, 90 Nev. 425, 427, 529 P.2d 795, 796

21 (1974) (citation omitted). [Wjhere a particular construction of a statute will occasion great

22 inconvenience or produce inequality and injustice, that view is to be avoided if another and

23 more reasonable interpretation is present in the statute.” Knowlton v. Moore, 178 U.S. 41,

24 (1900).

25 III

26

________________________

‘The Washoe county Assessor shall separately identify any parcel for which the reappralsed taxab4e
27 value is greater Than the original taxable value, along with the names and addresses of the taxpayer owning such

parcels to enable the State Board to notify said taxpayers of any proposed increase in value.” NRS 361.395(2).

-3-
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1 With the foregoing interpretation of NRS 361.395, each part of NRS 361 .395 is given

2 meaning, no part is nullified, great inconvenience is avoided, equity and justice area are met,

3 and the interpretation is consistent with Marvin as well. Marvin, 232 P.3d at 431. See

4 American Federation of State, County and Mun. Employees, Council 31, AFL-CIO v.

5 Department of Cent Management Sentes, 681 N.E.2d 998, 1005, (lIl.App. 1 Dist., 1997)

6 (KAithough the Commission has quasi-judicial powers, the Commission’s required approval of

7 the reclassification plan was a quasi-legislative function,”) Similar to the requirements of

8 NRS 361.395, in American Federation, the legislature allowed the “Commission to hear

9 appeals of dissatisfied employees’ after such individuals had the opportunity to present their

10 views at the legislative hearing by providing “information to the Commission.” Id.

11 Unlike the matter before this Court, the Maivin court was discussing equalization within

12 the context of NRS 361 .355 for disputing an unequal assessment which an individual property

13 owner could appeal to the county board of equalization or State Board. The valuation would

14 not be developed by a State Board act of equalization pursuant to NRS 361.395. The

15 ‘following quotation from Marvin provides support that the valuation was developed through
zc
C 16 assessment by the county assessor.

17 At the meetings, an individual may challenge a property’s valuation recorded on
the county tax rolls and submit evidence for the State Board’s consideration

18 ‘with respect to the valuation of his or her property or the property of others.’ Id.;
see NRS 361.355. We conclude that the ability to contest the assessed value

19 of one’s own property or present evidence questioning the value of the
property of others is a quintessential indication of the adversarial nature of the

20 equalization process. Thus, we deem the State Board’s equalization process to
be adversarial in nature and Kffinctionally comparable” to an adjudicatory

21 proceeding. (emphasis added) (citation omitted).

22 Marvin, 232 P.3d at 431. Hence, pursuant to NRS 361355 through a contested case appeal,

23 the State Board may equalize the assessment of one property with the assessment of

24 another property based on evidence provided by a property owner. Id.

25 Procedures for developing valuations by assessment and equalization are distinctly

26 different.

27 Assessment is the act of placing a value for tax purposes upon the property of a
particular taxpayer. Equalization, on the other hand, is the act of raising or

28 lowering the total valuation placed upon a class, or subclass, of property in the

-4-
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aggregate. Equalization deals with all the property of a class or subclass within a1 desinated territorial ilmit, such as a county, without regard to who owns the
individual parcels making up the class or subclass, Assessment relates to2 individual properties; equalization relates to classes of property collectively.

3 Board of Sup’rs of finn County v. Department of Revenue, 263 N.W.2d 227. 236 (Iowa 1978)

4 (citation omitted). Accordingly, the underlying legal principles and procedures are different for

5 assessment than those far equalization. “[lit is the statutory duty of the county assessor to

6 initially set the assessment percentage on all property within the county was the

7 overriding constitutional and statutory duty of the Board to make such adjustments as will

8 achieve uniformity and equality of taxation on a statewide basis, . . .“ State ex ref. Poutas v.

9 State Sd. of Equalization for State of Old., 646 P.2d 1269, 1273 (OkI., 1982) (citation omitted) I

10 (Internal quotations omitted). See also, Idaho State Tax Com’n v. Staker, 663 P.2d 270, 274

11 (Idaho, 1982) (court concluded that the tax commission [state board of equalization) does

12 have the constitutional authority to override the counties’ valuation. .

w

13 The procedures to appeal valuation in a contested case before the State Board are

14 different than those for an equalization action and necessarily so. To appeal an assessment

15 to the State Board, a property owner must usually first appeal to a county board of

16 equalization. NRS 361.360. Property owners must strictly fallow the appeal procedures.

17 “Taxpayers must exhaust their administrative remedies before seeking judicial relief.” County

18 of Washoe v. Golden Road Motor Inn, Inc., 105 Nev. 402, 403, 777 P.2d 358, 360 (1989).

19 See also, First Am. Title Co. of Nevada v. State, 91 Nev. 804, 806, 543 P.2d 1344, 1345

20 (1975). The property owner, only after having protested the payment of taxes pursuant to

21 NRS 361.420(1), and after having been denied relief by the State Board, may seek judicial

22 review. NRS 361.410(1). These requirements are jurisdictional; failure to exhaust

23 administrative remedies deprives the district court of subject matter jurisdiction. Golden Road
24 Motor Inn, 105 Nev. at 403. When the State Board equalizes pursuant to NRS 361.395, there

25 is no contested case with notice and hearing pursuant to the statutes and regulations

26 applicable when an individual appeals pursuant to NRS 361.420. NRS 361.395 has no

27

28

-5-
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I requirement that individuals exhaust administrative remedies before the county board of

2 equalization and appeal to the State Board.

3 In the Marvin case, the State Board did not hear the property owner appeals because

4 they did not first appeal to the county board of equalization. Melvin, 232 P.3d at 427 (“The

5 State Board conducted a hearing on the mailer and determined that it lacked jurisdiction

6 because the Taxpayers had failed to first petition the County Board, as required by NRS

7 361 .360.”). Hence, the State Board hearing under consideration by the Marvin Court was a

8 contested case pursuant to NRS 361 .360, appeal of a county board decision. Id. The Marvin

9 Court did not address the procedures of a State Board hearing regarding statewide

10 equalization except to the extent of notice pursuant to NRS 361.395(2). Id. at 431. The

11 Marvin case is not binding authority that the State Board’s statewide equalization hearings

12 were contested cases.

13 The Bakst and Bane Courts, also, distinguished between the State Board’s duty to

14 hear individual appeals pursuant to NRS 361.360 and NRS 361.400, and the State Board’s

15 duty to equalize statewide. The Bakst Court opined:

16 The State Board, which is responsible for equalizing all property valuations in
u this state, also considers taxpayer appeals from thf actions of the County

17 Boards of Equalization. NRS 361.360; NRS 361.400. If the State Board does
Z not provide a taxpayer with relief, a taxpayer may, afler protesting the payment

18 of taxes in excess of what the owner believes is justly due, “commence a suit in
[district court] against the State and county in which the taxes were paid. . . NRS

19 361.420(1).

20 State ex rel. State Bd. of Equalization v. Bakst, 122 Nev. 1403, 1412, 148 P.3d 717,

21 723-724 (2006). The Bails Court specifically opined in response to Taxpayers’ request

22 to:

23 address the State Board’s duty to equalize taxes statewide. Under NRS
361.395(1), the State Board clearly has a duty to equalize property valuations

24 throughout the state: “the fState Board] shall ... jeiqualize property valuations in

25 the State.” (NRS 361.395(1)(a)J. Furthermore, NRS 361.400 establishes a

26 The Marvin court did not accept appellants’ Motion to Take Judicial Notice that “the matter of

27
statewide equalization did not appear on any State Board agenda for the relevant term.” Id.

NRS 381.400, titled “Appeals from action of county boards of equalization” references NRS 361.355,
28 the equalization section addressed Dy the Marvin court. Marvin, 232 P.3d at 431.

-6-
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requirement, separate from the equalization duty, that the State Board hear
1 appeals from decisions made by the county boards of equalization. The two

2 statutes create separate functions: equalizing property valuations throughout the

state and hearing appeals from the county boards.

State ex reL State Bd. of Equalization v. Barta, 124 Nev. 612, 628, 188 P.3d 1092, 1102-1103

(2008) (emphasis added).

Accordingly, the Maivin Court’s analysis was about the State Board’s equalization

6 actions pursuant to NRS 361.355 which was an appeal pursuant to NRS 361.400(2) from a

county board of equalization action. Such appeals provide for individual notice and hearing

for a contested case as previously discussed. The Maivin case is distinguishable from the

present action, The present action before this Court is based on the State Board’s separate

10 duty to equalize statewide pursuant to NRS 361.395.

j If the equalization hearings had been accorded contested case status, the notice and

L.12 .

4 ‘ hearing requirements would have been much different pursuant to the apphcable statutes and

13g regulations for a contested case. NAC 361.702; NRS 2338.121. Although the State Board is

14
SQ Z required to provide notice of an increase in value pursuant to NRS 361.395 in a general

15 equalization action, it would be wholly impracticable for the State Board, when considering
oo .

statewide equallzation, to provide individual notice to all of Incline Village, Crystal Bay and

17 the entire state pursuant to NAC 361.702 and NRS 233B. 121. May Dept. Stores Cc., 308

18 S.W.2d at 756. See NAC 361.702; NRS 2338.121.6

19

_____________________

6 NAc 361.702 provides:
20

1. The State Board will give reasonable notice of any hearing held befe it to each party or the
21 authorized agent of a party at the address of cacti of those persons as those addresses appear in the records of

the Department.
22

2. The State Board will notify the appropriate county assessor of a hearing relating to any property in his!

23 or her county or With may have a direct effect upon his or her county.

24 NRS 2336121 further requires:

1. In a contested case1 all parties must be afforded an opportunity for hearing after reasonable notice.
2. The notice must include:

(a) A statement of the time, place and nature of the hearing.
26 (b) A statement of the legal authority and jurisdiction under which the hearing Is to be held.

(c) A reference to the particular sections of the statutes and regulations involved.
27 (d) A short and plain statement of the matters asserted. If the agency or other paity is unable to state the

matters in detail at the time the notice is served, the initial notice may be limited to a statement of the issues
28 involved. Thereafter, upon application, a more delinite and detailed statement must be furnished.

.7.
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1 The facts of this matter are similar to those in May County Department Stores,

2 Equalization between counties was a duty expressly imposed upon the
Commission by the mandate of § 138.390 [to classify and equalize property].

3 That oirler of the Commission did not constitute a ‘contested case’ within the
meaning of § 536.100 [Administrative Procedure and Review] ...§ 536.010

4 defines a ‘contested case’ as a ‘proceeding * * * in which legal rights, duties or
privileges of specific parties are required by statute to be determined after

5 hearing.’ In matters thus reviewable under Chapter 536, notice to the parties
affected is expressly provided for ( 536.090), . . . It would be wholly

6 impractIcable for the Commission to give notice of a blanket increase to all
owners of real estate in 26 counties, or even in St Louis County. The order

7 here affected counties and classes of taxpayers, and not ‘specific parties’; and it
was not a subject of contest, within the usual understanding of that term.

8 (Emphasis added).

9 May Dept. Stores Co. v. State Tax Commission, 308 S.W.2d 748, 756 (Mo.1958).7

10 In a general equalization hearing it would be wholly impracticable for the State Board to

ii hear individual contested cases with each party receiving 15 minutes of oral argument and a

g 12 rebuttal of 5 minutes. NAC 361.741. May DepL Stores Co., 308 S.W.2d at 756. A common

13 rule of statutory construction requires the court to avoid interpretation that will result in absurd

14 consequences,’ Schmidt, 157 p. at 1075 (1916). It would lead to absurd consequences to

15 determine that a State Board general equalization action is an action like the Marvin Court

is reviewed where taxpayer/property owners would each have individual notice and an

17
z

18
3, Any party Is entitled to be represented by counsel.

19 4, Opportunity must be afforded all parties to respond and present evidence and argument on all issues

involved. An agency may by regulation authorize the payment of fees and reimbursement for mileage to

20 wItnesses in the same amounts and under the same conditions as for witnesses in the courts of this state.

5. Unless precluded b’y Law, informal dposition may be made of any contested case by stipulation,

21 agreed settlement, consent order or default. If an informal disposition is made, the parties may waive the

requirement for findings of fact and conclusions of law.

22 6. The record In a contested case must include:
(a) All pleadings, motions and intermediate rulings.

23 (b) Evidence received or considered,
(c) A statement of matters officially noticed.

24 (d) Questions and offers of proof and objections, and rulings thereon,

(e) Proposed findings and exceptions.
(f) Any decision, opinion or report by the hearing officer presiding at the hearing.
7. Oral proceedings, or any part thereof, must be transcribed on request of any party.

26
8, Findings of fact must be based exclusively on substantial evidence and on matters officially noticed.

Here the State Board would provide notice of an increase to interested parties, but no notice for the

27 initial equalization hearings such is now before this Court pursuant to Petitioners objection to the State Board’s

Equalization Order.
28

-8-
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I opportunity to be heard. NRS 361.360; NRS 361400; NRS 361.355. The equalization action

2 was a legislative action affecting classes of taxpayers, not specific parties.

3 The State Board’s equalization decision was a legislative action of general applicability,

4 not an adjudicatory action based on evidentiary input of particular individuals describing

5 specific situations or instances. There is a “recognized distinction in administrative law

6 between proceedings for the purpose of promulgating policy-type rules or standards, on the

7 one hand, and proceedings designed to adjudicate disputed facts in particular cases on the

8 other.” U.S. v. Florida East CoastRy. Co., 410 U.S. 224, 245-246 (1973).

9 The following explains the difference between an adjudicatory function and a legislative

10 function. A ‘governmental agency serves in an adjudicatory capacity when it determines the

11 rights, duties and obligations of specific individuals as created by past transactions or

12 occurrences.” LJnn County, 263 N.W.2d at 239 (citations omitted). “Quasi-judicial

13 proceedings are designed to adjudicate disputed facts in a particular case. Quasi-judicial

14 hearings concern agency decisions that affect a small number of persons on individual

15 grounds based on a particular set of disputed facts that have been adjudicated.” East St
,-zc

18 Louis School Dist No. 189 Bd. of Ethic. v. East St Louis School Dist. No. 189 FinanciaL

17 Oversight Panel, 811 N.E.2d 692, 697-698 (III. App. 5 Dist. 2004) (citation omitted).

18 Adjudicatory functions are those in which ‘the government’s action affecting an individual (is)

19 determined by facts peculiar to the individual case Horn v. County of Ventura, 156

20 Cal.Rptr. 718, 722 (Cal., 1979) (citations omitted). Adjudicatory decisions differ from

21 “legIslative” decisions which involve the adoption of a “broad, generally applicable rule of

22 conduct on the basis of general public policy.” Id. (internal quotations omitted).

23 Quasi-legislative proceedings are designed to promulgate policy-type rules or

24 standards and involve general facts affecting everyone. American Federation of State, 681

25 N.E.2d at 1005-1 006 (citation omitted). “No individual rights are at stake in a quasi-legislative

26 proceeding” Id. at 1006 (citation omitted). “A hearing conducted in a quasi-legislative

27 proceeding is intended to be an information-gathering forum in pursuit of legislative facts,

28

-9-
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1 rather than an adversarial adjudication of the rights of the individual.” East St Louis School

2 01st. No. 189 Bd. of Educ., 811 N.E.2d at 698 (citation omitted).

3 In Si-Metallic mv. Co. v. State Sd. of Equalization, 239 U.S. 441 (1915), the Court

4 opined that an equalization action was a legislative action in that it was “a general

5 determination dealing only with the principle upon which all the assessments in a county had

6 been laid.”8 The Si-Metallic case has “assumed major importance in administrative law as

7 foundation for the differing treatment given legislative functions as opposed to adjudicative or

8 quasi-judicial responsibilities.” Linn County, 263 N.W.2d at 239. The Lino court found that

9 the state agency functioned legislatively when it equalized “property values on a statewide

10 basis.” Id. at 239. Pursuant to the Si-Metallie and Linn courts, the State Board’s equalization

11 action was a legislative action, not an adjudicatory action making the reasoning under Marvin

‘12 inapplicable to this matter.

13 Here, the State Board did not adjudicate specific facts. See Equalization Order, pp. ‘1-

14 10. The State Board made a decision of general applicability directing the Washoe County

15 Assessor “to reappraise all residential properties located in Incline Village and Crystal Bay to

5 16 which an unconstitutional methodology was applied to derive taxable value during the tax
tO

17 years 2003-2004, 2004-2005, and 2005-2006.” See Equalization Order, p. 9. NAC 361.665.

18 The State Board also directed the Department of Taxation to conduct a ratio study to

19 determine if the reappraised taxable values “meet the level of assessment required by law;...”

20 See Equalization Order, p. 9. NAC 361.658; NAC 361.662. The matter before this Court is

21 similar to the Si-Metallic, Linn, and May cases because the Equalization Order affected

22 classes of property. See Equalization Order, p. 9. The equalization hearings before the State

23 Board were not contested cases as in the Marvin case.

24 In conclusion, if the State Board equalization hearings had been adjudicative in nature

25 with contested hearings providing notice and opportunity to be heard pursuant to the

26 applicable statutes and regulations, the State Board would, not have been abLe to even

27
B Appellants appealed an equalization order that increased ‘the valuation of all taxable property in Denver

28 by 40 percent’

-10-
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1 consider statewide equalization. It would have been impracticable for the State Board to

2 provide individual notices to all property owners prior to the hearings and provide each:

3 property owner with at least a thirty-five minute hearing.9 Unlike the Marvin case, the matter

4 before this Court is not a dispute over individual assessments appealed pursuant to NRS

5 361.360, NRS 361400, and NRS 361.355. Rather, this is a statewide equalization action

6 ordered pursuant to the Writ. NRS 361.395. See Bakst, 122 Nev. at 1412; Barta, 124 Nev.

7 at 628, (Duty to equalize pursuant to NRS 361.395 is separate and apart from duty to hear

8 individual contested case appeals pursuant to NRS 361.400). To this point in time, the State

9 Board has not heard individual contested case appeals pursuant to NRS 361 .395(2). Should

10 the State Board determine that the taxable value of some properties must be adjusted up,

11 then such property owners will be entitled to notice and a hearing pursuant to NRS

12 361.395(2).

13 III

14 III

15 III
C

0g 16 III

17 III
z

18 III

19 III

20 III

21 III

22 III

23 III

24 1/1

25

26

______________________

In this case perhaps the hearing requirements could have been met since not many individual property
27 owners appeared and roughly 1300 of the fl700 Incline Village and Crystal Bay property owners were represented

by one attorney. However, in the future the possibility exists that it would be impracticable to hear the number of
28 property owners who may appear for an hdividual equalization hearing.

—Il—
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1 The State Board respectfully requests this Court deny Petitioners’ requests in their

2 objection, lift the Stay on the State Board’s Equalization Order permitting this matter to go

3 forward and such other and further relief as this Court deems just and equitable.

4 AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned hereby affirms this document does not contain the social security

6 number of any person.

7 DATED:May8,2013.
CATHERINE CORTEZ MASTO

8 Attorney Genera?

10 By:_&/A1 L,yen’
DAWN BUONCRISTIANI

11 Deputy Attorney General
Nevada Bar No. 7771

‘2 R 12 Attorneys for the State Board of Equalization

13

14
=

; 15

16

17
z

18

19

20

21

22

23

24

28

-12-
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1 CERTIFICATE OF SERVICE

2 I hereby certify that I am an employee of the State of Nevada, Office of the Attorney

3 General, and that on May 8, 2013, I electronically filed the foregoing STATE’S SURREPLY

4 TO PETITIONERS’ REPLY TO STATE BOARD OF EQUALIZATION RESPONSE TO

5 OBJECTIONS TO FEBRUARY 2013 DECISION ON EQUALIZATION, with the Clerk of the

6 Court using the electronic filing system (CM/ECF), which served the foIIowng parties

7 electronically:

8 SUELLEN FULSTONE for Petitioners

9 DAVID CREEKMAN for Washoe County Respondents

10 The parties below will be served with a true and correct copy deposited in a sealed

ii envelope, postage prepaid, for delivery by the United States Post Office addressed as

u.r 12 follows:

13 Norman J.Azevedo
405 North Nevada Street

14 CarsonCity,NV89703

15 Dated: May 8, 2013

16

17

18

19
An E4ipI9be of the Office of the Attorney General

20

21

22

23

24

25

26

27

26

-13-

APYflI qç



FILED
Electronically

05-10-2013:03:27:34 PM
Joey Orduna Hastings38o0

Clerk of the CourtSNELL & WILMER LIP.
Transaction #37189642 Suellen Fulstone, No. 1615

50 West Liberty Street, Suite 510
3 Reno, Nevada 89501

Telephone: (775) 785-5440
4 Facsimile: (775) 785-5441

s Attorneys for Petitioners

6
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7
IN AND FOR THE COUNTY OF WASHOE

8

9

VILLAGE LEAGUE TO SAVE INCLINE ASSETS, ) Case No.: CVI3-0052210 INC a Nevada non-profit corporation, as authorized
representative of the owners of more than 1300 residential ) Dept. No. 3
properties at Incline Village/Crystal Bay; et al.,

1’
— Petitioners,

‘.3 vs. )
HI! 14 STATE OF NEVADA on relation of the STATE BOARD

OF EQUALIZATION; WASHOE COUNTY; TAMMI )1.3 DAVIS, Washoe County Treasurer; JOSH WILSON, )
Washoe County Assessor; et al.,16

)
Respondents.‘7

18

PETITIONERS’ RESPONSE TO19 PERSHING COUNTY ASSESSOR MOTION TO DISMISS
20 The Pershing Courny Assessor. Celeste Hamilton, seeks an order dismissing her from this

21 judicial review proceeding on the grounds that she did not appear or participate in the

22 administrative proceeding and thus was not a party of record required to be named and served

23 under NRS 233B.130(2)(a). Although the Pershing County Assessor is correct with respect to

24 how a person or entity ordinarily becomes a party to a proceeding, she is mistaken with regard to
25 equalization proceedings before the State Board of Equalization (“SBOE”). The Nevada Supreme

26 Court has directly addressed the issue of who is a “party of record” to SBOE equalization

27 proceedings, writing as follows in Washoc County v. Otto, 128 Nev. Adv. Opn. 40, 282 P.3d 7l9

28

APXOI 38A



1 (2012):

2 We recognize that generally, to be a party of record, one must enter
an appearance or participate in some manner ii the proceedings.

3 [Citations omitted.] However, in the context of an equalization
decision, one need not actually appear or participate to be a

4 party. Rather, the provisions that govern contested cases before
- the State Board of Equalization define a party, in relevant part,

as “a person ... entitled to appear in a proceeding of the State
Board.” NAC 361.684(11) (emphasis added). 282 P.3d at 727,

6 fit 10 (Emphasis added.)

7 The issue before the Court in Washoc County v. Otto, was compliance with the requirement of

8 NRS 233B.130(2)(a) that the petitioner name all “parties of record.’ The petitioner, Washoe

9 County. had failed to name as respondents in its petition forjudicial review some 8700 taxpayers

10 that the SBOE had identified as parties of record to the proceeding. The Court wrote that the

II “taxpayers were both admitted and named as parties to the administrative proceedings before the

2 12 State Board, making them ‘parties of record.” 282 P.3d at 726. In footnote 10 to that statement,

13 the Court explained that although not all of the approximately 9000 taxpayers identified as

[4 “parties of record” on the SBOE Exhibit A either appeared or participated in the proceeding. they

15 were still parties of record because they satisfied the definition of “party’ in the SBOE regulations

F ii’ 16 governing contested cases before the Board.

17 In this proceeding, the SBOE identified all of the County Assessors throughout Nevada as

18 parties of record and served the decision by certified mail on all of the County Assessors,

19 including the Pershing County Assessor, as parties of record as required by SBOE regulation.

20 NAC 361.747(5). The Pershing County Assessor is not entitled to dismissal from this matter on

21 the grounds that she was not a party of record to the administrative proceeding.

22 Because the Pershing County Assessor was a party to the SBOE proceeding below, the

23 law may not permit her dismissal from this action. NRS 233B.130(5) expressly authorizes the

24 dismissaL of parties of record from a judicial review action only in matters originating from the

25 State Contractor’s Board. However, although the law requires that Pershing County Assessor be

26 made a party to this judicial review action, petitioners have no claim against the Pershing County

27 Assessor and have alleged the absenceof any such claim in their petition. No relief is sought or

28 will be awarded against the Pershing County Assessor.

-2-
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I In any event, under the statutes, the Pershing County Assessor controls her o

2 participation in this judicial review action:

3 I A1 ny party desiring to participate in the judicial review must file a
statement of intent to participate in the petition for judicial review4 and serve the statement upon the agency and every party within 20
days after service of the petition. NRS23JB.130(3).

By not filing a notice of intent to participate, the Pershing County Assessor has already for all
6

practical purposes removed herself from this case. Petitioners respectfully submit that the motion
7

of the Pershing County Assessor must be denied.
8

• DATED this 10th day of May, 2013.
9

10 SUELLEN FULSTONE
SNELL & WILMER L.L.P.
50 West Liberty Street, Suite 51 0

s 12 Reno, Nevada 89501

; i3 . Is! Suellen Fulstone
1w

14 Attorneys for petitioners
hi

IS

C

17 AFFIRMATION

18 The undersigned affirms thai this document does not contain the social security number of
19

any person.
20

Dated this 10th day of May, 2013.
21 is! Suellcn Fuistone

By:

________________________

22
Suellen Fuistone, No. 1615

23 Attorneys for Petitioners

24

25

26

27

28

-3-
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CERTIFICATE OF SERVICE

2 Pursuant to Nev. R. Civ. P. 5(b), 1 certify that I ant an employee of SNELL & WILMER’

L.L.P., and I served the foregoing document via the Courts e-flex filing system on the date and to

4 the addressee(s) shown below:

5 Dawn Buoncristiani
Office of the Attorney General

6 100 North Carson St.
Carson City, NV 89701

7
David Creekman

8 Washoe County District Attorney’s Office
Civil Division

9 P.O. Box 30083
Reno, NV 89520

10
And mailed a copy of the following to:

II
Jim C. Shirley

12 Pershing County District Attorney
Pershing County Courthouse

s 13 P.O.Box934
Lovelock, Nevada 89419

14
- DATED this 10th day of May, 2013.

ID’
1st Holly W. Longe(1) z7j

16ID
Employee of Snell&Wilmer LL.P.

17

18

19

20

21

22

23

24 I

25

26

27

28
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2315
—qArthur Mallory

Churchill County District Attorney
165 N. Ada St.
Fallon, NV 89406

4 T: (775) 423-6561
F: (775) 423-6528
Attorneys for Respondent

6 NORMA GREEN

7
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA IN8

AND FOR THE COUNTY OF WASHOE
•1
.1

10
VILLAGE LEAGUE TO SAVE INCLINE Case No.: CV1 3-00522
ASSETS, iNC., et. at, Dept. No.: III

>. Petitioners.12
NOTICE OF NON-PARTICIPATION AND13 STATE OF NEVADA, on relation of the State

Board of Equalization; NORMA GREEN, MOTION TO DISMISS
. .

[4 Churchill County Assessor, et. at
__ondents.

_____________——_______

16 COMES NOW, Respondent NORMA GREEN, Churchill County Assessor, by and

j7 through its attorney, DISTRICT ATTORNEY ARTHUR E. MALLORY. and moves this Court

18 for an order dismissing the Petition herein as is relates to Respondent NORMA GREEN pursuant

19 to N.R.C.P. 12(b)(5) for failure to state a claim upon which relief can be granted. This Motion is

20 based upon the memorandun of points and authorities herein, the pleadings and papers in file

21 with the Court herein.

22 Dated, this d-C day of May, 2013.

23

24 ARThUR E. MALLORY,
DISTRICT ATTORNEY

- Wade Carrier
27 Deputy District Attorney

165 N. Ada St.28
FaIlon, NV 89406

APYnI 7fl



NOTICE OF NON-PARTICIPATION

2 Respondent NORMA GREEN, Churchill County Assessor, by and through her Attorney

of Record, Arthur E. Mallory. Churchill County Disthct Attorney. and Wade Carner, Civil

Deputy District Attorney, hereby gives this Court Notice that Churchill County and the Churchill

County Assessor NORIvIA GREEN will not participate in this action.

POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS
7

I. FACTS
8

The above-entitled action caine before this court upon the Petition of the Petitioners for

judicial relief from an Order by the Nevada State Board of Equalization on February 8.2013.
10

Sec Petition for Judicial Relief Page 2, Lines 1-3. The Petition herein names NORMA GREEN

as a Respondent because she is “required to be named” pursuant to NRS 233B.130(2Xa).’

— Nothing in the underlying February 8, 2013 decision indicates that Ms. Green was named a party
13

t . of record to the Board of Equalization proceeding. Sec Petition, Exhibit I attached hereto.
14

II. ARGUMENT
ZZ 15 .

2 d Nev. Rule of Civ. Pro. l2(B)(5) specifically provides that the defense of the “failure to state a
16

5E claim upon which relief can be granted” may be made by motion. Gull v. .ffoalst, 77 Nev. 54,

(1961). Such a Motion tests the legal sufficiency of a claim against the moving party. In

considering a Motion under NRCP I 2(b)(5) the Court must accept the facts contained in the

Complaint as true and construed in the light most favorable to the non-moving party and apply

the relevant substantive law. Hansen-Niederhauser v. Nevada Tax Commission. 81 Nev. 307
21

(1965). If it then appears that under the facts presented and applicable substantive law that the
2’

— Plaintiff is entitled to no relief, then the Motion should be granted. See Zalk-Josephs Co. v.
‘3
— Wells Cargo. Inc.. 81 Nev. 163 (1965): Edgar v Wagner, 101 Nev. 226 (1985). As discussed
24

infra, that is precisely the situation in this case.
25

___________________________

26
NRS 233B.130(2)(a) states:

27
2. Petitions forjudicial review must:

28 (a) Name as respondents the agency and all parties of record to the administrative proceeding:
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2

3

4

5

6

7

8

9

10

11

12
ej

oN< o.

—‘ C’ V

? •cj.t,

n

16

I7
5

18

19

20

21

22

23

24

25

26

27

28

Petitioners in this case have not even alleged that they are seeking any type of relief from

Respondent NORMA GREEN. In fact, Petitioners go so far as to admit that they are not seeking

any relief from Respondent NORMA GREEN at Page 3, Lines 18-20 of the Petition herein:

“Petitioners seek no relief on behalf of or against respondent county assessors other than the

Washoe County Assessor.” Taking this statement as true for purposes of this Motion, Petitioners

have not stated a claim upon which relief may be granted, but have expressly denied even

seeking such relief. Petitioners claim to have named Respondent NORMA GREEN as a

requirement under NRS 233B. I 30(2Xa)2. However. Respondent NORMA GREEN was not,

under the definition of the Nevada Administrative Code or the definition of the Nevada Supreme

Court, a “Party” to the underlying Administrative Proceeding.

The Nevada Administrative Code Defines three distinct classifications of ‘Parties to

Proceedings:”

NAC 361.690 Classification of parties.
1. “Intervener” means a person, government, governmental agency or poIhica
subdivision of a government, other than an original party to a proceeding, who
has been granted leave to intervene in a proceeding pursuant to NAC 361.692.
2. “Petitioner” means a party who initiates or commences an administrativ
proceeding before the State Board pursuant to the provisions of chapter 361
NRS. I
3. “Respondent” means a party who responds 10 an administrative proceedin
initiated or commenced by a petitioner.

Respondent NORMA GREEN falls into none of these categories. A review of “Exhibit 1”

attached to the Petition herein shows that Ms. Green is not referenced anywhere in that

document. The transcripts from the underlying Administrative Proceeding do not List her as

being present, nor a participant in any way to those proceedings. Under the definition of the

Nevada Administrative Code, Ms. Green was not a “Party” to the underlying proceeding in this

case.

2 NRS 233B.130 Judicial review; requirements for petition; statement of intent to participate: petition for
rehearing.

2. Petitions for judicial review must:
(a) Name as respondents the agency and all parties of record to the adminisntive proceeding;

APYAI ‘U’)



1 9 Similarly. Ms. Green does not meet the definition of a “Party of Record” as defined by the

2 Nevada Supreme Court. A Party of Record is one who is “served with process or enters an

3 appearance.” Valley Bank ofNevada i Ginsburg, 110 Nev. 440, 447-448 (1994). Petitioners

4 here have not alleged that Ms. Green was served with process or entered an appearance in the

S underlying administrative proceeding. Again, as discussed sz4pra, a review of the record of the

6 Administrative Proceeding provides no reference whatsoever to Ms. Green or the office of

7 Churchill County Assessor. Accordingly, as a matter of law. Ms. Green should be dismissed

8 from this action with prejudice, and this action should not be binding upon her or her duties as

9 Churchill County Assessor.

10 AFFIRMATION

11 Pursuant to NRS 239B.030, the undersigned does hereby affirm that the foregoing MOTION

12 TO DISMISS does not contain the Social Security Number of any person.

13 Dated, this, the d9 day of May, 2013.
C

. 14 ARThUR B. MALLORY,
DISTRICT ATTORNEYzz_ 15

-- -
!___ _

16 By:/ 1-
Wade Camel

1 7 Deputy District Attorney
165 N. Ada St.18
Fallon, NV 89406

19

20

21

22

23

24

25’

26

27

28
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CERTIFICATE OF SERVICE

2
nicE

3 On the j day of May. 2013,1 was an employee of the Churchill County District

4 Attorneys Office and that the foregoing Notice Of Non-participation And Motion To Dismiss,

5 was seed to the following address(s):

6
Snell & Wilmer L.L.P. Louise H. Modarelli
Suellen Fuistone, No. 161 5 4746 B. Montara Circle

8 50 West Liberty Street, Suite 510 Las Vegas. NV 89121
Reno, NV 89501 Petitioner

9

10
William Brooks City Hall. LLC (Tax Payer)
P.O. Box 64 Represented by William J. MeKean, Esq.

1 Genoa, NV 89411 Lionel Sawyer and Collins
Petitioner 50 West Liberty Street. Suite I IOU

12 Reno,NV89501

r
Petitioner

t’2ocr-

° 14 Raul Rupp - Village League to Save Incline
— P.O. Box 12D Assets. Inc.. b AL

15 Silver Peak, NV 89047 Suellen Fulston
16 Petitioner Snel and Wilmer

6100 Neil Road. #555
pz 17 Reno,NV 89511

Petitioner
18

19 Dave Dawley Ms. Michelle Shafe
Carson City Assessor Clark County Assessor

20 201 N. Carson Street, #6 500 South Grand Central Pkwv.. 7ud Floor
Carson City, NV 89701 Las Vegas, NV 89106

_1 Respondent Respondent

22
Katrinlca Russell Douglas Sonnermann

23 Elko County Assessor Douglas County Assessor
571 Idaho Street P.O. Box218
Elko,NV 89801 Minden.NV 89423
Respondent Respondent

26 Mike Mean Ms. Ruth Lee

77 Eureka County Assessor Esmeralda County Assessor
P.O. Box 88 P.O. Box 471

28 I Eureka, NV 89801 Goldfleld,NV 89013
Respondent Respondent

DAN 13 .497/CBMIMLD

APXO1 374



Lura Duvall
Lander County Assessor
315 South Humboldt Street
Baale Mountain, MV 89820
Respondent

Linda Whalin
Lyon County Assessor
27 South Main Street
Yerington. NV 89447
Respondent

Shirley Matson
Nye County Assessor
160 North Floyd Drive
Pahrump, NV 89060
Respondent

Jana Seddon
Storey County Assessor
P.O. Box 494
Virginia City, NV 89440
Respondent

Joshua 0. Wilson
Wa.shoe County Assessor
P.O. Box 11130
Reno, NV 89520-0027
Respondent

Richard Garnrniek
Washoe County District Attorney
P.O. Box 30083
Reno,NV 89520-3083

By:

Jeff Johnson
Humboldt County Assessor
50 West Fifth Sneet
Winnemucca, NV 89445
Respondent

Melanie McBride
Lincoln County Assessor
P.O. Box 420
Pioche. NV 89043
Respondent

Dorothy Fowler
Mineral County Assessor
P.O. Box 400
Hawthorne, NV 89415
Respondent

Ccleste Hamilton
Pershing County Assessor
P.O. Box 89
Lovelock, NV 89419
Respondent

Robert Bishop
White Pine County Assessor
955 Camplon Street
E:y, NV 89301
Respondent

Co
nIii It.

‘0

<

r
- .,,

0< :

tz—
2o

Li
,cn— r4

73
In-0

7

3

4

5

6

8,

9

10

11

12

13

14

15

16

‘7

is

‘9

20

21

1

23

24

25

26

27

28

______

U.S. Mail

Certified Mail

Return Receipt Requested

_______

Hand Delivered

DAY 13-497!CBM/MLB

Michelle L. Bunyard
Legal Secretary
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• FILED
Electronically

06-07-2013:01:49:52 PM
Joey Orduna Hastings1 2645

Clerk of the CourtSNELL & WILMER L.L.P. Transaction # 37745412 Suellen Fulstone, No. 1615
50 West Liberty Street, Suite 510

3 Reno, Nevada 89501
Telephone: (775) 785-5440

4
Attorneys for Petitioners

5

6
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 TN AND FOR THE COUNTY OF WASHOE

8 VILLAGE LEAGUE TO SAVE INCLINE
ASSETS, INC., ET AL,

9 ) Case No. CVO3-06922
Petitioners, )10

) Dept No.7
11 vs. )

)
2 12 STATE OF NEVADA on relation of the STATE )

BOARD OF EQUALIZATION, FT AL, )13

I A Respondents. )Ut

15 ) Consolidated with
t, VILLAGE LEAGUE TO SAVE INCLINE

i 16 ASSETS, INC. ET AL, ) Case No. CV13-00522

17 Petitioners, ) formerly assigned to Dept. No. 3
18

vs. )
19 )

STATE OF NEVADA on relation of the STATE
20 BOARD OF EQUALIZATION, ET AL,

)21 Respondents. )
22

23 PETITIONERS RESPONSE TO
CHURCHILL COUNTY ASSESSOR MOTION TO DISMISS

24 The Churchill County Assessor, Norma Green, seeks an order dismissing her from this
25 judicial review proceeding on the grounds that the complaint fails to state a claim against her and
26 that, having neither appeared nor participated in the administrative proceeding, she was not a
27 paity of record required to be named and served under NRS 233B.130(2)(a). The Assessor,
28

APYn17g



I however, fails to acknowledge the special nature of a statutory judicial review proceeding. The

2 Nevada Supreme Court has directly addressed the issue of who is a ‘party of record’ to SBOE

3 equalization proceedings and who must be named and served in order to establish jurisdiction,

4 writing as follows in Woshoe County v. Otto, L28 Nev. Adv. Opn. 40, 282 P.3d 719 (2012):

5 We recognize that generally, to be a party of record, one must enter
an appearance or participate in some manner in the proceedings.6 [Citations omitted] However, in the context of an equalization
decision, one need not actually appear or participate to be a

7 party. Rather, the provisions that govern contested cases before
the State Board of Equalization define a party, in relevant part,

8 as “a person ... entitled to appear in a proceeding of the State
Board.” NAC 361.684(11) (emphasis added). 282 P.3d at 727,

9 fn.I0 (Emphasis added.)

10 The issue before the Court in Washoc County v. Otto, was compliance with the requirement of

11 NRS 233 B.130(2)(a) that the petitioner name all “parties of record.” The petitioner, Washoe

12 County, had failed to name as respondents in its petition for judicial review some 8700 taxpayers

13 that the SBOE had identified as parties of record to the proceeding. On that ground, the County’s

14 petition for judicial review was dismissed for lack ofjurisdietion.

15 The Supreme Court wrote that the ‘taxpayers were both admitted and named as parties to

“ 16 the administrative proceedings before the State Board, making them parties of record.’” Was/roe

17 County v. Otto, supra, 282 P.3d at 726. In footnote 1010 that statement, the Court explained that,

18 although not all of the approximately 9000 taxpayers identified as “parties of record” on the

19 SBOE Exhibit A either appeared or participated in the proceeding, thcy were still parties ot

20 record because they satisfied the definition of “party” in the SBOE regulations governing

21 contested cases before the Board.

22 In this proceeding, the SBOE identified all of the County Assessors throughout Nevada as

23 parties of record and served the decision by certified mail on all of the County Assessors,

24 including the Churchill County Assessor, as parties of record as required by SBOE regulation.

25 NAC 361.747(5). Under Washoe County v. Otto, the Churchill County Assessor had to be

26 named and served in this proceeding to establish jurisdiction. Under Washoc County i’. Otto, the

27 Churchill Counts’ Assessor is not entitled to dismissal from this matter on the grounds that she

28 was not a party of record to the administrative proceeding.

-2-
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1 Whether or not the Incline Village/Crystal Bay taxpayer petitioners have a claim against

2 the Churchill County Assessor, they were required to name her as a party because she was

3 identified as a party of record by the SBOE itself. Washoc County v. Otto, supra. A motion to

4 dismiss for failure to state a claim, however, is and was unnecessary. Just as the judicial review

5 statutes specifically require that all parties of record be named and served, they provide for each

6 party to make its own determination as to whether to participate in the judicial review proceeding.

7 For party respondents such as the Churchill County Assessor against whom no claim is stated,

8 they may simply opt out of the proceeding by not filing a “statement of intent to participate.”

9 NRS 233B.130(3), No party rcspondent is “defaulted” for a failure to appear.

10 Rather than simply not filing a statement of intent to participate, the Churchill County

11 Assessor has filed a notice of NO intent to participate. The affirmative notice that she does not

12 intend to participate is unnecessary but the result is necessarily the same. The Churchill County

13 Assessor has removed herself as a party to this proceeding. The motion to dismiss was

14 unnecessary and, under the statutes which govern this judicial review proceeding, should be

15 deniedasmoot.
—
a): z

I 16 DATED this 7th day of June, 2013.JD

t7 SUELLENFULSTONE
SNELL & WILMER LIP.

18 50 West Liberty Street, Suite 510
Reno, Nevada 89501

‘)O Is! Suellen Fuistone
— by_______________________
21 Attorneys for petitioners

22 AFFIRMATION

23 The undersigned affirms that this document does not contain the social security number of
24

any person.
25

Dated this 7th day of June, 2013.
26 is/ Suellen Fulstone

By:

________________________

27
Suellen Fuistone, No. 1615

28 Attorneys for Petitioners

-3-
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CERTIFICATE OF SERVICE

2 Pursuant to Nev. R. Civ. P. 5(b). I certify that I am an employee of SNELL & WILMER

L.L.P., and I served the foregoing document via the Coun’s e-flex tiling system on the date and to

4 the addressee(s) shown below:

5 Dawn Buoncristiani
Office of the Attorney General

6 100 North Carson St.
Carson City, NV 89701

7
David Creekman

8 Washoe County District Attorney’s Office
Civil Division

9 P.O. Box 30083
Reno, NV 89520

l0
And mailed a copy to the following:

II
Norman J. Azevedo

2 12 405 N. Nevada Street
Carson City, NV 89703

13
ArthurE. Mallory

14 Churchill County District Attorney
165 N. Ada Street

15 Fallon,NV 89406
0’

j” 16 Jim C. Shirley
Pershing County District Allorney

17 400 Main Street
P.O. Box 934

18 Lovelock,NV 89419

19 DATED this 7th day of June, 2013.

20 Is/ Holly W. Longe

21

______________________________________

Employee of Snell & Wilmer L.L.P.
7,

23

24

25

26

27

28
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FILED
Electronically

06-10-2013:10:32:50 AM
Joey Orduna Hastings

1 3880 Clerk of the Court
CATHERINE CORTEZ MASTO Transaction# 3776140

2 Attorney General
DAWN M. BUONCRISTIANI

3 Deputy Attorney General
Nevada Bar No. 7771

4 100 N. Carson Street
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1 The United States Supreme Court recently issued on May 20, 2013, an opinion

2 expanding on the Chevron standard of deference to give an executive branch agency’s

3 determinations including issues of jurisdiction.

{TJhe question—whether framed as an incorrect application of agency authority
or an assertion of authority not conferred—is always whether the agency has

5 gone beyond what Congress has permitted it to do, there is no principled basis

6
for carving out some arbitrary subset of such claims as ‘jurisdictional.’

7 City of Arlington, Tex. v. F.C.C., 2013 WL 2149789, 6 (U.S.) (U.S.,2013). There are no

8 “separate ‘jurisdictional’ questions on which no deference is due Id. The Nevada

9 Supreme Court has cited to Chewvn in support for its opinion giving deference to a state

‘10 executive branch agency’s determination. Thomas v. City of North Las Vegas, 122 Nev. 82,

ii 102, 127 P.3d 1057, 1070 (2006) (“We give deference to administrative interpretations.”)

12 Accordingly, the State Board’s interpretation of NRS 361.395 is entitled to deference

13 under Chevron and Thomas even though Petitioners identify such
t

14 interpretations/determinations as outside the State Board’s jurisdiction. See Objection, pp. 7-

17wOo “1

o 16 This Court need not puzzle over whether the State Board acted beyond its jurisdiction.

to

17 The question for this Court is whether the State Board’s interpretation of NRS 361 .395 is
z

18 based on a permissible construction of the statute.

19 III

20 11/

21 “[TJhe scope of the doctrine enshrined in Chevron (is] that case’s now-canonical formulation. When a court

22
reviews an agenc9s construction of the statute which it administers, it is confronted with two questions. First, applying the

ordinary tools of statutory construction, the court must determine whether Congress has directly spoken to the precise

2
question at issue. If the intent of Congress is clear, that is the end of the matter; for the court, as well as the agency, must give

“ effect to the unambiguously expressed intent of Congress. But if the statute Is silent or ambiguous with respect to the

specific issue, the question for the court Is whether the agency’s answer Is based on a permissible construction of the

statute. City of Arlington. Tex. v. F.C.C.. L 2149789, 4 -5 (U.S., 2013) (citations omitted) (internal quotation marks

omitted) (emphasis added).
25 “Chevron is rooted in a background presumption of congressional intent: namely, that Congress, when ft left

ambiguity in a statute administered by an agency, understood that the ambiguity would be resolved, first and foremost, by the

26 agency, and desired the agency (rather than the courts) to possess whatever degree of discretion (tie ambiguity allows.

Chevron thus provides a stable background rule against which Congress can legislate: Statutory ambiguities will be resoived,

27 within the bounds of reasonable interpretation, not by the courts but by the administering agency. Congress knows to speak

in plain terms when it wishes to circumscribe, and in capacious terms when it wishes to enlarge, agency discretion.” C/a’ of

28 Arlington, Tex. F.C.C.. L 2149789,4-5 (u.S., 2Ol3xcitations omitted) (internal quotation marks omitted).

-2-
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Where Congress has established a clear line, the agency cannot go beyond it;
1 and where Congress has established an ambiguous line, the agency can go no

further than the ambiguity will fairly aVow. But in rigorously applying the latter
2 rule, a court need not pause to punle over whether the interpretive question

presented is ‘jurisdictional. If the agency’s answer is based on a permissible
3 construction of the statute, that is the end of the matter.

4 City of Arlington, 2013 WL 2149789 at 1, quoting Chevron, 467 U.S., at 842. Here, NRS

5 361 .396 is silent and ambiguous and this Court should give deference to the State Board’s

6 permissible construction of such section. See Response, pp. 17-19.

7 AFFIRMATION PURSUANT TO NRS 239BM30

8 The undersigned hereby affirms that this document does not contain the social surity

9 number of any person.

10 DATED: June 10, 2013.

11
5 CATHERINE CORTEZ MASTO

12 Attorney General

E 13

i4 By: /44O€eJ
7 DAWN BUONCRISTIANI

J 15 Deputy Attorney General
4 Nevada Bar No. 7771
2 16 Attorneys for the Slate Board of Equalization

19

20

21 1
22

23

24

25

26

27 i

28

APXfl12



1

t%.

:;J

p

Cu

U

CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the State of Nevada, Office of the Attorney

General, and that on June 10, 2013, I electronically filed the foregoing STATE BOARD’S

SUPPLEMENT TO AUTHORITIES IN RESPONSE TO PETITIONERS’ OBJECTION with the

Clerk of the Court using the electronic filing system (CM/ECF), which served the following

parties electronically:

SUELLEN PULSTONE for Petitioners

DAVID CREEKMAN for Washoe County

The parties below will be served by depositing a true and correct copy in a sealed,

postage prepaid envelope for delivery by the United States Post Office fully addressed as

follows:

2

3

4

5

6

7

6

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

0
It

It

z

AttorneylAddress Phone!FaxIE-MaiI Party Represented
Norman J. Azevedo Phone: 775-883-7000 Petitioners
405 North Nevada Street Fax: 775-883-7001
Carson City, NV 89703
Dave Dawley, Assessor Phone: 775-887-2130 Dave Dawley,
City Hall Fax: 775-887-2139 Carson City
201 N. Carson Street, Suite 6 Assessor
Carson City, NV 89701
Arthur E. Mallory, District Attorney Phone: 775-423-6561 Norma Green,
Churchill County Fax: 775-423-6528 Churchill County
165 North Ada Street Assessor
Fallon NV 89406
Michele Shafe, Assessor Phone: 702-455-3882 Michele Shafe,
CLark County - Main Office Fax: Clark County
500 South Grand Central E-Mail: Assessor
Parkway, Second Floor
Las Vegas, Nevada 89155
Douglas Sonnemann, Assessor Phone: 775-782-9830 Douglas
Douglas County Fax: 775-782-9884 Sonnemann,
1616 8th St. Douglas County
Minden, NV 89423 Assessor
Mike Mears, Assessor Phone: 775-237-5270 Mike Mears, Eureka
Eureka County Fax: 775-237-6124 County Assessor
20 S Main St E-Mail:
P.O. Box 88 ecmears(eurekanv.orp
Eureka, NV 89316
Jeff Johnson, Assessor Phone: 775-623-6310 Jeff Johnson,
Humboldt County Fax: Humboldt County
50 West Fifth Street E-Mail: assessor@hcnv.us Assessor
Winnemucca, NV 89445

f/I,

f/I

-4-

APYflI 2



Jana Sneddon, Assessor
Storey County
Courthouse 26 S. B Street
Post Office Box 494
VirgiraCjNV89440

Dated; June 10, 2013.

Phone: 775-847-0961
Fax: 775-847-0904

(1

iLL
An ErpIoe of the State of Nevada
Office of the Attorney General

APXO1 384

FAflorney[Address Phiii/-MaiI
Lura Duvall, Assessor Phone 775-635-2610 Lura Duvall, Lander
Lander County Fax 775-635-5520 County Assessor
3153. Humboldt Street E-Mail:
Battle Mountain, NV 89820 assessorlandercountynv.org
Melanie McBride, Assessor Phone: 775-962-5890 Melanie McBride,
Lincoln County Fax: 775-962-5892 Lincoln County
181 North Main Street E-Mail: Assessor
Suite 203
P.O. Box420
Pioche, NV 89043

-_________________

Linda Whalin, Assessor Phone: 775-463-6520 Linda Whafin, Lyon
Lyon County Fax: 775-463-6599 County Assessor
27 S. Main Street
Yerington, NV 89447
Dorothy Fowler, Assessor Phone: 775-945-3684 Dorothy Fowler,
Mineral County Fax: 775-945-0717 Mineral County
105 South “A” Street, Suite 3 E-Mail: Assessor
P0 Box 400 difassessor(n,ineralcountynv.
Hawthorne, NV 89415-0400

Shirley Matson, Assessor Phone: 775-482-8174 Shirley Matson, Nye
Nye County . Fax: 775-482-8178 County Assessor
101 Radar Rd. E-Mail:
P.O. Box 271
Tonopah, NV 89049

1)

.1

0

Ct

CU

2

CU

fl

C

-C

2
0

N

N’

2;

U

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Jana Sneddon,
Storey County
Assessor

-5-



4185

2

3

4

5 THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

6 IN AND FOR THE COUNTY OF WASEQE

7 THE HONORABLE PATRICK FLANAGAN, DISTR:CT JUDGE

8 ——000-—

9 VILLAGE LEAGUE, et al., Case No. CVO3-06922

10 Petitioners, Dept. No. 7

vs.

2 DEPARTMENT OF TAXATION, et al.,

13 Respondents.

_______

/
14

15 TRANSCRIPT OF PROCEEDINGS

ORAJ ARGCYENTS

17 Friday, June 14, 2013

18

19

20

21

22

23
Reported by: EVELYN J. STUBBS, CCR #356

24

1

APXQ1 385



1 APPEARANCES:

t

3 For the Petitioners: SNELL & WILMER
Attorneys at Law

4 By: Suellen Fuistone, Esq.
50 West Liberty

5 Suite 510
Reno, Nevada 89501

0

8 For the Respondents: DAVID CREEKMAN, ESQ.
Chief Deputy District Attorney

9 Civil Division
One South Sierra Street

10 Reno, Nevada 89520

11
DAWN BUONCRISTIANI, ESQ.

12 Deputy Attorney General
100 North Carson Street

13 Carson City, Nevada 89701

14

15 For the Intervenors: NORMAN J. AZEVEDO, ESQ.
Attorney at Law

16 405 North Nevada Street
Carson City, Nevada 89703

17

18 Also Present: Maryanne Ingetr.anson,
President, Village League

19

2:

22

n

7

APXO1RA



I REND, NEVADA; FRIDAY, JUNE 14, 2013; 9:00 A.M.

2 ——cOo——

3

4 THE COURT: All right. Ms. Clerk, let’s call this

5 matter.

6 THE CLERK: Case No. CVO3—06922, Village League

7 versus Department of Taxation. This matter is set for oral

8 arguments. Counsel, please state your appearance.

9 MS. FrJLSTONE: Suellen Fuistone of Snell and Wilmer

10 on behalf of the taxpayer Petitioners.

11 THE COURT: Good morning.

12 MR. AZEVEDO: Norm Azevedo on behalf of the

13 proposed in:ervenors.

14 THE COURT: Good morning.

15 MR. CREEKMAN: David Creekman on behalf of the

16 Washoe County respondents.

17 MS. BUONCRISTIANI: And Dawn Buoncristiani for the

18 State Board of Equalization.

19 THE COURT: Good morning, counsel.

20 Bailiff, let’s take 4 people :n the first row and

21 invite them to occupy the more comfortable chairs in the jury

22 box. Then we will bring some people in from the hallway to

23 fill those seats.

24 (Interruption while reseating people.)

3
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1 THE COURT: All right. Thank you very much. Thank

2 you, counsel.

3 I want to start by complimenting the attorneys for

4 the briefs that they filed here. They were weil thought out,

5 well researched, informative, and certainly of assistance to

6 the Court. I commend the attorneys for their good work.

7 We are here on a Petition for Judicial Review with

8 the State Board of Equalization’s decision of February 8,

9 2013, which was the result of a writ of mandamus that this

10 Court issued on August 21st, 2013, in which this Court

11 ordered the State Board of Equalization to take such actions

12 that are required to notice and hold a public hearing or

13 hearings as may be necessary.

14 This Court ordered the Board to hear and determine

15 the grievances of the property owner taxpayers regarding the

16 failure or lack of equalization of real property valuations

17 throughout the state for the 2003—2004 tax year, and each

18 subsequent tax year, to and including 2010 and 2011. And to

19 raise, lower or leave unchanged the taxable value of any

20 property icr purposes of equalization.

2 This Court order takes such actions over public

22 equalization hearing not more than 60 days after the issuance

23 of this writ. And, of course, if in the course of the

24 equalization hearing if the Board proposed to increase the

4
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1 valuation of any property on the assessment, the Board was

2 ordered to take such actions as are required to comply with

3 the provisions of NRS 361.395(2).

4 The Board held three hearings pursuant to these

5 writs. The Board held a hearing on September 18th, 2012;

6 November 5th, 2012; December 3rd, 2012. As a result of those

7 hearings, the Board issued its decision on February 8th,

8 2013. On March 8th, 2013, the Village League filed a

9 Petition for Judicial Review of the State Board of

10 Equalization’s February 8th decision.

11 The Village League argues that the State Board’s

12 decision violates constitutional statutory provisions,

13 exceeds the statutory authority of the State Board, was made

14 upon improper procedure.

15 The Village League avers that the State Board was

16 unlawfully constituted, improperly applied 2010 regulations

17 retroactively, that the State Board’s decision is contrary to

18 the Nevada Supreme Court rulings, is erroneous in view of the

19 evidence, is arbitrary and capricious, and constitutes an

20 abuse of discretion.

21 The League concedes that the decision is not a

22 final decision and thereby —— and therefore review was sought

23 pursuant to 2338.130, which states in part that an

24 interlocutory, for lack of a better word, interlocutory order

5
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1 is appealable if review of the final decision of the agency

2 would not provide an adequate remedy.

3 The Village League avers that the decision calls

4 for a reappraisal of all residential property at Incline

5 Village—Crystal Bay, calls for hearings on any increase in

6 property values, it calls for preparation of ratios, studies.

7 The Village League claims that waiting is an

8 inadequate remedy, thereby seeking the review pursuant to the

9 above-cited statute.

10 The Village League seeks in relief that this Court

11 certify this action as a class action. That it review,

12 reverse and set aside the February 8th decision and remand

13 it, remand this matter to the State Board for a lawful

14 determination of equalization grievances.

15 This Court has reviewed the February 21st, 2013,

16 objections filed by the Village League to the State Board’s

17 order. Essentially it’s citing to those three decisions -—

18 excuse me, three hearings, September, November and December,

19 claiming that the decision to quote, reappraise, close quote

20 would set aside the Bakst and Barta valuations in settlement

21 which will lead us to the intervenor’s request. We will

22 address that later on.

23 The State Board of Equalization and the Village

24 League claims the State Board of Equalization lacks the

6
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1 jurisdiction to order a reappraisal, citing that the only

2 authority the State Board has is pursuant to 361.395(1) (b)

3 That is to review the tax rules and to raise or lower

4 equalizing taxable value of property. That there’s no

5 authority to reappraise property, that there’s no authority

6 to extend its jurisdiction by a regulation.

7 The Court has reviewed the recent filings as of

S yesterday of the United States Supreme Court case, and we can

9 address the Chevron issue later on in the proceedings.

10 The Village League claims that the Nevada tax

11 system does not permit a reappraisal of property that has

12 already been appraised for the tax year in question, and that

13 mass reappraisal employed retroactively over ten years would

14 create havoc with the lien system, title policy guarantees,

15 and the collection of additional taxes.

16 The State Board of Equalization —— the Village

17 League claims that the State Board of Equalization was

19 unlawfully constituted and had no jurisdiction because two of

19 its members were property appraisers. That, as opposed to

20 just one under the makeup of the Board.

21 That the use of the 2010 equalization regulations

22 retroactively is prohibited, and that the reappraisal process

23 denies taxpayers due process and equal protections because

24 mass appraisals were not approved until 2008.

7
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1 That there is no provision to taxpayers to

2 challenge the aporaisal valuations if it is greater than

3 prior unconstitutional valuations, and that the order is not

4 clear as to which regulation the Washoe County Assessor is to

5 use.

6 The Village League argues that it would be an undue

7 burden or. the Washoe County Assessor to comply with the order

S of the State Board.

9 The Village League argues that there’s no reason to

10 assume the new appraisals will satisfy constitutional

11 requirements, and that there are no constitutional

12 reappraisals that can be performed under the 2002 or 2004

13 regulations, because one, there’s no vacant land sales to

:4 support comparable sales analysis and therefore, ergo, the

15 need for alternative valuation methodologies. That the order

16 violates the writ of mandate issued by this Court.

17 And then there’s the issue of the condominiums, the

18 valuation of the condominiums. The Village League proposes

19 an historical geographical basis of equalization resetting

20 all residential values at the 2002—2003 levels with localized

21 decisions reducing valuations on Milicreek and the lakefront

22 in Incline Village.

23 On April 4th, 2013, the State Board of Equalization

24 filed its Motion to Dismiss, and that’s the motion we’re

8

APXO1 392



1 hearing today. The State Board argues that there’s no basis

2 in law to appeal an equalization order.

3 The State Board argues that its action is a

4 legislative action and net an adjudicatory action, that there

5 was no contempt to the case pursuant to NRS 2338.130.

6 That there is no right to an appeal —— excuse me,

7 there’s no right to appeal an equalization action of the

S State Board, and that the State BDard’s action is not subject

9 to judicial review.

10 It cites the Bi—Metallic case defining what an

11 adjudicatory function is. We can discuss quasi legal

12 proceedings, as well as quasi legislative proceedings as

13 well, citing the May County Departrrenc Stores case.

14 The State Board argues that this Court lacks

15 jurisdiction, because this is not a contested case pursuant

16 to the statute, and therefore, this is not a proper

17 procedural vehicle to review the equalization order.

18 A contested case is defined as a proceeding in

19 which the parties are entitled to participate, take evidence,

20 cross—examine witnesses.

21 The State Board argues that what the Board of

22 Equalization did in those three hearings was its legislative

23 function; it just received evidence and information. And

24 under that analysis, that rubric, there is no right to a

Q
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1 Petition for Judictal Review.

2 On ApriL 4th, 2013, the defendant Washoe County,

3 joined and filed its Motion to Dismiss pursuant to NRS

4 12(b) (5) and 12(b) (6) . It outlined the genesis of this case,

5 noting that on February 24th, 2012, the Nevada Supreme Court

6 affirmed this district court’s decision and reversed it on a

7 discrete ground.

8 This Court then, followtng the mandate of the

9 Nevada Supreme Court, held a hearing and issued its mandate

10 of August 21st, 2012, directing the State Board of

11 Equalization to provide notice, to hold a public hearing, to

12 hear grievances of the property owners regarding

13 equalization, and to raise, lower or leave unchanged the

14 taxable values of the properties for purposes of

15 equalization.

16 Washoe County argues that the State Board held

17 those hearings, gave that notice, and issued its decision

18 regarding the evaluation of properties.

19 Now NRCP 12.5 says that a complaint can be

20 dismissed if no relief can be provided. What Washoe County

21 focused on is that the issues raised in the Village League’s

22 Petition for Judicial Review were not right for a review by a

23 district court at this time.

24 Washoe County argues that the State Board has not

10
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1 acted with any finality. And Washoe County argues that not

2 all administrative orders are subject to judicial review;

3 that this is not a contested case; that the State Board was

4 not even required to hold hearings on equalization.

3 Washoe County also argues that the Petition for

6 Judicial Review should be dismissed because it fails to name

7 all parties in the State Board of Equalization action, and

S therefore this district court is without jurisdiction to

9 entertain this petition.

10 with respect to the Village League’s request for

11 class action certification pursuant to Nevada Rule of Civil

12 Procedure 23, there are four requirements for class action

13 certification.

14 The County argues that the Village League does not

15 have standing to bring a class action because it’s a

16 non—profit organization and it doesn’t own any property in

17 Incline Village or Washoe County.

18 washoe County points out that not one taxpayer can

19 represent everyone in a refund action, in a refund

20 proceeding, that each taxpayer is individual, and each remedy

21 sought by each taxpayer is individualistic, and that property

22 disputes rarely are appropriate for class action

23 certification.

24 Now, Nevada Rule of Civil Procedure 12(b) (6),

11
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1 combined with Nevada Rule of Civil Procedure 19, talks about

2 joining the indispensable parties. What NRCP 12(b) (6) says

3 is that a case should be dismissed if it fails to include

4 indispensable parties to an action.

5 And Washoe County argues that Village League’s

6 failure to join the other counties in a statewide

7 equalization order is fatal to these proceedings, that that

8 failure to join as indispensable parties the other counties

9 provides a further basis for dismissal of this Petition for

10 Judicial Review.

Now on April 22nd, 2013, Village League filea its

12 Points and Authorities in opposition to the County’s Motion

13 to Dismiss. Village League argues that there are specific

14 statutory provisions for the appeal of an interlocutory, not

15 a final, but an interlocutory agency decision. That, they

16 claim, defeats a challenge on rightness.

17 Village League argues that this is a contested case

18 because the hearings were held pursuant to this Court’s

19 order. Village League claims it did name all the parties

20 that were on the State Board of Equalization’s Certificate of

21 Service . And the Village League disputes the County’s

22 challenge to class action certification claiming that that

23 challenge to a Rule 23 certification is not appropriate in

24 the procedural posture of a Motion to Dismiss, Motion to

12
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1 Dismiss a Petition for Judicial Review.

2 On April 23rd, 2013, Village League filed Points

3 and Authorities in opposition to the State Board’s Motion to

4 Dismiss citing Marvin v. Fitch, a Nevada Supreme Court case

5 found at 232 P.3d 425, pointing out, at least in that

6 particular case, the Nevada Supreme Court found that the

7 State Board members were entitled to absolute immunity from

S suit, because the functions that they were performing in an

9 equalization process were quasi judicial in nature, and

10 therefore the matter is appropriate for judicial review.

11 On May 3rd the Defendant State Board of

12 Equalization filed its reply to the Village’s opposition

13 arguing again that the State Board’s action was legislative

14 in nature and not judicial, therefore not subject to a

15 Petition for Judicial Review; that this is not a contested

16 case; that there was no contested case before.

17 And I use “contested case” as a term of legal art.

18 No, open quote, contested, close quote, case before the State

19 Board of Equalization, therefore there’s no right to appeal.

20 The State Board argues that a case becomes

21 “contested,” when a decision is made to raise values. At

22 that time they’re entitled, the subject property owners are

23 then entitled to notice an opportunity to be heard before a

24 decision is made. And then at that time, the Petition for

13
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1 Judicial Review is appropriate.

2 The Board goes on to distinguish the Marvin case.

3 However, prior to the time a decisiQn is made —— according to

4 the State Board, prior to the time that a decision is made to

5 raise the rates, the function the Board is performing is

6 legislative in nature and not quasi judicial, and therefore

7 an appeal is premature.

S The State Board goes on to argue that valuations

9 developed by assessment are appealable, but a State Board’s

10 equalization action is not, it’s just not practical.

11 Notice of hearing of every property owner taxpayer

12 in the state is just impractical, and the State Board of

:3 Eaualization’s action is not appealable through a Petition

14 for Judicial Review. As of flow, the State Board argues, the

15 State Board of Equalization has not heard individual

16 contested cases on appeal from a county assessment. If they

17 do, and then at that time they determine that the taxable

18 value should be raised, then it comes a contested case with

19 notice, opportunity to be heard, and a hearing pursuant to

20 NRS 361.395(2).

21 The State Board argues that this is not a dispute

22 over individual assessments, that this is a statewide

23 equalization action ordered pursuant to this Court’s writ of

24 mandamus, and thus at this time an appeal is not available.

14
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1 On May 10th, 2013, the Petitioner filed its

2 response to the Pershing County motions to dismiss. There

3 have been several notices by various other counties around

4 the state of their intent not to participate in this case.

5 on May 17th, 2013, this Court ordered the

6 consolidation and transfer of the case from Department 3 into

7 this court, to consolidate these matters in one proceeding

8 before one judge.

9 On June 3rd, 2013, the Village league filed its

10 Notice of Deficit to the Administrative Record. The State

11 Board filed its supplement on June 10th, 2013, regarding the

12 expansion of the Chevron standard in deference to an agency’s

13 determination of its own jurisdiction.

14 On June 11th this Court entered its order on the

15 Motion to Intervene inviting the intervenors to participate

16 in this proceeding, trying to keep it on track and just one

17 proceeding. And on June 13th, yesterday, Village League

18 filed its response to the State Board oi Equalization’s

19 supplemental pleadings regarding Chevron, the Chevron’s

20 standard of deference to an agency’s determination.

21 Have there been any other filings?

22 MS. FtJLSTONE: I think you’ve covered it, Your

23 Honor.

24 MS. BUONCRISTIANI: No, Your Honor.
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1 THE COURT: All right. Ms. Fulstone.

2 MS. FULSTONE: Thank you, Your Honor. First of

3 all, and I understand the confusion, but when we set this

4 case for a hearing today, it was pursuant to a request for

5 hearing that I had filed with the Court for hearing on the

6 objections to the State Board’s compliance with the writ of

7 mandamus. The counsel for the attorney general specified

8 that it would just be limited to the objection.

9 I understood that to mean that we weren’t going to

10 be arguing the motion to dismiss on the companion, so to

11 speak, Petition for Judicial Review case. Clearly the Court

12 has reviewed those. I didn’t prepare to argue those, but I

13 can, if that’s where the Court is, you know, if that is what

14 the Court is wanting to hear. I can wing it. But this

15 hearing was to be on the objections, which is —— the way this

16 came about, because the writ of mandamus includes a

17 requirement that the State Board report, and it did so

18 report. On behalf of taxpayers, the Village League filed

19 objections to that report because the time was also running

20 on a Petition for Judicial Review. As a protective matter,

21 we also filed a Petition for Judicial Review, thinking that

22 if the objections were found to be valid that would move the

23 Petition for Judicial Review.

24 Now the State has filed the record, but it’s
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1 incomplete. So when the State files a complete record on

2 judicial review, assuming the petition has not been mooted,

3 we would then go ar.d brief the Petition for Judicial Review

4 and proceed under the statutory provisions for judicial

S review, assuming the motions to dismiss are not granted.

6 So that’s kind of where I’m coming from. As I

7 said, can argue those motions. It might be a little bit of

8 an ad hoc.

9 THE COURT: All right. Let me hear from the State

10 Board, let me hear from the County.

11 MS. BUONCRISTIANI: Your Honor, 1 didn’t know until

12 the day before yesterday, I wasn’t aware that the Motion to

13 Dismiss would be on the calendar today, but I am, as well,

14 prepared to go forward if that is what the Court would like

15 to do.

16 THE COURT: Let me hear from the County.

17 MR. CREEKMAN: Your Honor, I was under the belief

18 that we were going to be discussing every issue before the

19 Court today. The taxpayer objections, the Motion to Dismiss,

20 the Petition for Judicial Review, and Mr. Azevedo’s

21 intervention request. So I’m ready for all three, Your

22 Konor.

23 ThE COURT: Okay. Mr. Azevedo, your turn.

24 MR. AZEVEDO: Good morning, Your Honor. Thank you

17
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1 for allowing me to be heard. I’m here on behalf of the

2 intervenors. My understanding was consistent with

3 Ms. Fulstone regarding the objections and potentially my

4 Motion to :ntervene.

5 THE COURT: Let me ask you, Maybe we can just peel

6 this issue off. In terms of the Motion to Intervene, I

7 notice that you also filed an Association of Counsel. Did

8 that moot the motion for intervention?

9 MR. AZEVEDO: I don’t believe so, Your Honor. I’m

10 associated in the Petition for Judicial Review. Assuming

11 that goes forward today with regard to the writ, we’re trying

12 to intervene and be a party in this case.

13 THE COURT: All right. Well, let’s see if we can’t

14 do this. Let’s talk about the intervention here.

15 MR. AEEVEDO: Yes, sir.

16 THE COURT: What makes you think that Ms. Fuistone’s

17 position won’t encapsulate your clients’ position?

18 MR. AZEVEDO: Can I come to the podium, Your Honor?

19 THE COURT: Certainly.

20 MR. AZEVEDO: I’m an attorney without a home.

21 THE COURT: Co ahead.

22 MR. AZEVEDO: Thank you.

23 THE COURT: That’s quite all right.

24 MR. AZEVEDO: First and foremost, on behalf of

18
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1 Bakst intervenors, with the exception of Mr. Barta, and what

2 I refer to as Bakst I, he was the only petitioner/plaintiff

3 in that case.

4 THE COURT: He was like in the van diagram, he’s in

5 the middle.

6 MR. AZEVEDO: Okay.

7 THE COURT: He is in both.

S MR. AZEVEDO: The League and the parties of that

9 case, if you :ook at their objections, look at the papers

10 they filed, they have issued and addressed points that are

II global to all 8703 parcels. Yy clients have issues that are

12 really specific to them. Each client participated in Bakst I

13 and Bakst II, the second case, on issues that were specific

14 to them and with regard to four unconstitutional methods. To

15 date those issues have not been brought forward.

16 Similarly, when Eakst I and Bakst II went forward,

:7 each property owner had the right to its own counsel and to

IS bring those issues before those courts and the Supreme Court

19 ultimately on those issues. So potentially, could they?

20 Sure.

21 My clients want assurance that our issues are

22 brought forward before the Court to specifically address

23 whether Ms. Fuistone has time to get to those issues or not,

24 and the league.
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1 THE COURT: Thank you, Mr. Azevedo.

2 Mr. Creekr.an, what’s your position on —-

3 ?R. CREEKMAN: On the intervention, quite frankly,

4 Washoe County was really surprised to see the motion Icr

5 intervention. And that’s because Ms. Fulstone for the last

6 ten years in this very case has represented to the Court, to

7 all the courts in the state, that she represents all

8 similarly-situated property owners.

9 I fail to see, without a clear definition of

10 “similarly situated,” how Mr. Azevedo’s clients are not

11 similarly situated. On the grandest sense anyone who owns

12 residential property in Incline Village or Crystal Say,

IS subject to what ultimately was declared an unconstitutional

14 valuation methodology used by the assessor, is similarly

15 situated with all of his or her other property owners.

16 So we were quite taken back, and that’s why we

17 joined in the State’s motion which indicated there was a

18 timeliness problem, and a belief that these people were

19 already a part of the action.

20 I want to remind you, though, that -— and, Your

21 Honor is already aware of this, that under the Barta case,

22 the Supreme Court clearly delineated two separate functions

23 performed by the State Board; its appellant function and its

24 equalization function.
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1 It is Washoe County’s position today, and it will

2 remain Washoe County’s position, that anything that occurred

3 as part of the equalization function —— excuse me, as part of

4 the appellate function and resulted in a final decision has

5 absolutely no res judicata or collateral estoppel effect on

6 what the Supreme Court declared as the separate equalization

7 function.

8 So it’s Washoe County’s position, and I don’t know

9 if the State would concur with me on this or not, but it’s

10 Washoe County’s position that the two functions provide two

11 separate opportunities for modification, ultimate

12 modification of the assessed valuation of the taxpayers’

13 properties anywhere within the state of Nevada. Not that it

14 will necessarily occur, but there are these two roads to

15 travel to an ultimate determination as to what the property’s

16 value is.

17 THE COURT: All right.

18 MR. CREEKMAN: But beyond that, if the Bakst

19 plaintiffs want to get some sort of formal order allowing

20 them to intervene in a case in which I believe they’re

21 already a party, it’s fine with us.

22 THE COURT: Let me hear from the State.

23 Ms. Buoncristiani, what’s your position with

24 respect to the Motion to Intervene?

21
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MS. 300NCR1STIANI: Your honor, the State’s

2 position is that even with the comments from counsel tor the

3 intervenors that they really haven’t shown that there isn’t

4 an identity of interest.

5 Under the American Home Assurance Company there’s

6 four elements that have to be met, and the adequacy of

7 representation, they’re just saying that there is something,

S they haven’t really specifically identified anything. And

9 the presumption is that when there is an identity of

10 interest, that there isn’t an adequate representation.

11 The State doesn’t believe they’ve overcome that

12 presumption for the burden that they carry. And the delay in

13 intervening suggests that they were comfortable with the

:4 representation for this in length of time.

13 The other thing is that in terms of timeliness,

16 they haven’t really demonstrated why they are waiting so late

17 in this proceeding and met the three elements, because there

18 is a lot of water that’s gone under the bridge in terms of

19 where the case is or the stage of the proceedings. And these

20 three factors are found in the League case.

21 And in League, the Court found that because there

22 were so many court procedures that had taken place, that it

23 was not —— it was not timely, because the stage of the

24 proceedings was so late.

22
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1 Similarly in this case we have come through a lot

2 of proceedings, it’s been to the Supreme Court twice, and the

3 Saks: intervenors have never moved to intervene. They

4 intervened after the September noticing for the hearing,

5 which the rest of the State got, but they didn’t intervene

6 until there was almost a threat present then, because they

7 weren’t happy with the way that order went.

S And under the case law that goes against them

9 intervening, because they haven’t really stated the reason

10 why they waited so long, And they knew earlier, at least in

11 September when the rest of the state got notice, that there

12 was the possibility that something —— the State Board may act

13 in contrast to their interest or in conflict to their

14 interest.

15 And so on the basis of the law, American Home

:6 Assurance, the end relief factors, the State Board would be

17 opposed to che intervention.

18 THE COURT: All right. Thank you, Counsel.

19 Counsel.

20 MR. AZEVEDO: Thank you, Your !onor. And I’ll go

21 back, because I was answering your specific question

22 initially, and I’ll address some of the points raised.

23 First to the County’s point. My clients are

24 different, with the exception of Mr. Barta. Actually, in the
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1 Barta case, the initial one, Barta—Bakst I had his own

2 counsel. We are not similarly situated. We have a final

3 decision from the Nevada Supreme Court which makes those

4 arguments unique to my clients. And I’ll get into the briefs

5 on collateral estoppel and res judicata.

6 THE COURT: Those arguments are raised by

7 Ms. FuThtone as well in her pleadings.

S MR. flEVEDO: And then, I guess, Your Honor, to the

9 second point is to what point will they take those arguments

10 to the full and natural conclusion? I mean Les Barta,

II Mr. Barta, was the only taxpayer present in Bakst I.

12 Second, as far as not participating in proceedings

earlier, and this is why my clients basically came together

14 to jurtp into the process at this time. If you look, the

15 February 8, 2013, equalization order was issued. 46 days

16 later we made our motion.

17 Prior to that, there was a hearing before the State

18 Board of Equalization where the Washoe County Assessor was

19 charged with the obligation to bring back a list for each of

20 their respective tax years delineating and outlining which

21 cases would be subject to potential equalization actions

22 because they had one of the four unconstitutional methods.

23 In that regard if you look at those lists, which I

24 submitted electronically, because they’re quite voluminous,
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1 for one of toy clients, the condominium owner, Mr. Schwartz,

2 he was not even listed on that list as being subject to any

3 potential equalization action.

4 Furthermore, the balance of my clients, the

S potential equalization action was shown as zero. So as ar

6 as us getting forward, been comtng forward earlier, the

7 question is why would we?

B When we looked at that, either the property was not

9 listed on the list of equalization or in the alternative the

10 action they would be taking would be zero. It was only when

11 the February 8th, 2013, decision or order of the State Board

12 of Equalization came out there was a change zn circumstances

13 did we know that now the State Board was going to go back,

14 and they’ve ordered the Washoe County Assessor to do a

15 reappraisal.

16 And just from a historical standpoint, if you look

17 at that, that is the beginning of the process that was the

18 genesis of the Sakst I and Bakst 1 decision. So in essence

19 what we’re doing is we’re going beck to where we were in 2002

20 and starting over. So that was the basis for the timing of

21 the motion.

22 If you look at the statute, NRS 12.130, which is

23 one grounds for intervention, or NRCP 24, this Court has the

24 ability under two different options to allow these parties to
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1 participate. The State focuses on intervention as a matter

2 of right. They say, well, Ms. Fuistone —— this is the

3 question you asked, Your Honor —— can adequately represent my

4 clients’ interest.

5 But it goes further. It says, basically, under

6 12.130 a person has interest in the matter being litigated.

7 Quite candidly, can’t think of an individual more than Dr.

S Alvin Bakst and those intervenors who have an interest in

9 this matter. They started this case, took it all the way to

10 the Nevada Supreme Court. And within the context of those

11 decisions, the issue regarding equalization under 361.395 was

12 raised, the issue of a potential reappraisal was raised, and

13 ultimately at the end of the day the Supreme Court said, no

14 it’s an unconstitutional valuation; Dr. Bakst, you get a

15 refund.

16 And then the brief that far out is under the County

17 Commissioner decision we’re talking about the same cause of

18 action when you’re looking at collateral estope1 and res

19 judicata. It’s the same tax year. Those concepts apply;

20 it’s a tax context, but the same year. So really what the

21 State and County have to establish is, is how can you open up

22 that tax year for any ground, whether iL’s equalization,

23 otherwise, because under the Sunnen decision, which our

24 Supreme Court has accepted in a non—published opinion, that
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1 case was over for that year, whether the issue was raised or

2 not.

3 I brought some of the briefs forward for the

4 Court’s consideration, because these issues were raised in

5 the context of those two cases. The Supreme Court could have

6 addressed them and said, no, go back for a reappraisal.

7 Instead they chose not to and ordered my clients a refund.

8 That’s very specific to these particular taxpayers.

9 Ms. Fulstone is a very able counsel. I will not

10 dispute that, but I believe they’ve been entitled to have

11 their voice heard. I’ve been out of this case for six years,

12 Your Honor.

13 THE COURT: Welcome back.

14 MR. AZEVEDO: I was on the ranch. But we looked at

15 it. We monitored it. And it wasn’t until February of 2013

16 did we know the State Board wab planning to disregard our

17 decisions.

18 And what I would submit respectfully in conclusion.

19 For a taxpayer to take a case to the Nevada Supreme Court on

20 property tax, not once, but twice, it is a significant

21 undertaking. To receive favorable decisions, not once, but

22 twice; and now to have the State Board of Equalization and

23 the County supporting it to start the process over again,

24 number one, that’s in violation of Sunnen in the principle
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I espoused in there as to res judicata, but number two, it

2 certainly gives us the opportunity to be a party in this

3 case.

4 Thank you, Your Honor.

5 THE COURT: All right. Thank you.

6 A party nay intervene in an action in one of

7 several ways. But intervention is governed by Nevada Rules

S of Civil Procedure 24 and Nevada Revised Statute :2.130.

9 24(b) (2) provides that the Court may permit a party to

10 intervene when the applicant’s claim or defense and the main.

11 action have a question of law or fact in common. That

12 statute directs the district court to consider whether or not

13 that intervention will unduly delay or prejudice the

14 adjudication of the rights of the original party.

15 The Court has heard arguments of counsel,

16 considered the pleadings, have read the pleadings. And the

17 Court finds that the intervention will not delay or unduly

18 prejudice the adjudication of the rights here, and the Court

19 will grant the motion for the parties to intervene.

20 So we’ve got that done today. Ms. Fuistone, what

21 else do you want us to do here today?

22 Let me say this: I’m here for you. I’m prepared

23 to address any of the issues, but I don’t want to unduly

24 press you into arguing something you’re not prepared to argue
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1

2

3

4

5

6

7 exactly the con

S do. And I can

9 with this case

10 I might be requ

11 pretty familiar

12 facts, it’s not

13 In my

14 Dismiss on the

15 decided by the

16 are outlined in

17 not sure what

18

19

20

21

22

23

24

for today. So I’d be more than happy to reschedule this

matter to a time that’s convenient to all parties to address

the Motion to Dismiss, if you wish. If you want to just

focus on the issue that you’re prepared for, 1T11 hear that.

Tell me what you want to do.

MS. FULSTONE: Thank you, Your Honor. I feel

verse, like I’m here to do what you want to

do whatever that is. You know, I have been

for a number of years, and to the extent that

ired to argue something on the wing, I’m

with the arguments, the background, the

something that I can’t do.

mind, you know, I thought that the Motion to

Judcial Review Petition would probably be

Court without argument because the arguments

the sworn briefs and opposing briefs. I’m

I can add to what I’ve aready argued with

respect to the Motion to Dismiss, but I will answer any

questions the Court might have regarding those motions at

this time.

TE COURT: All right. e1l let’s go ahead with

your presentation.

MS. FULSTONE: Before I start, I just want to get

the Court’s feel on, you know, we have raised three or four

29
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1 separate issues by way of objections. Do you want me to

2 argue all of them at one time and then sit down or do you

3 want to argue them one at a time and allow the County and

4 State to respond to them as I argue them?

5 THE COURT: All at one time.

6 MS. FULSTONE: Our first issue is the issue of

7 jurisdiction to order reappraisal. This is as simple and

B straightforward an argument as exists in the law. The State

9 Board of Equalization is a creature of statute. The Court is

10 familiar with that tern of art. As such, it has the powers

i granted by statute. The power to reappraise is not expressly

12 granted by statute. Therefore, it must be implied.

13 Imolied oowers are the oowers that are necessary.

14 There can be no credible argument here that the power to

15 order mass reappraisal is a necessary function of the State

16 Board of Equalization. The State Board of Equalization has

operated for approximately 100 years or so as it exists now,

18 and its predecessor, without ever ordering a reappraisal.

19 So it’s not a necessary part of what the State

20 Board does it. terms of equalization. And since it’s not

21 expressly provided for, and you cannot satisfy the standard

22 of being implied, therefore it does not exist. It is outside

23 the statutory jurisdiction of the State Board of

24 Equalization.
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1 Now, that’s a simple argument on the law. I can

2 argue the policy as well.

3 THE COURT: Address chis cuestion: Given the fact

4 that reappraisal is not in the statute, the statute provides

5 the State Board of Equalization with the power to raise or

6 lower or leave unchanged. But if the Nevada Supreme Court

7 has found the original assessment to be based upon an

8 unconstitutional evaluative methodology, doesn’t that void

9 that assessment completely? Therefore, this is not —— when

10 the Board orders this to be reevaluated, it’s not a

Ii reappraisal, it’s an appraisal, and it starts right from the

12 beginning.

13 For example, as you know in medical malpractrce

14 cases, the statute requires that before a person can file a

15 lawsuit against a doctor, they’re required to have an

16 affidavit of another doctor in that same field to be filed

17 with that complaint. And the failure to file that affidavit

18 of that doctor with that complaint against the other doctor

19 for malpractice voids the complaint completely ab initio, as

20 if it never happened.

21 Therefore, address the issue that this is not a

22 reappraisal, this essentially is an appraisal done according

23 to constitutional methodologies, and therefore it’s not

24 outside the statute.
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S. FULSTONE: It is outside the statute. No

2 question about that, because ——

3 THE COURT: If it’s a reappraisal.

4 MS. FULSTONE: No. If it’s an appraisal. The

5 State Board of Equalization has no authority to order

6 appraisals either. It has no authority to void existing

7 apraisas. :ts authority is to raise, lower, leave alone.

8 what the Supreme Court said in Bakst was that when

9 an appraisal is based on unconstitutional methods, the remedy

:0 is a refund. When a tax statute or a tax decision is

II unconstitutional, the remedy is not to go back and let the

12 assessor have a free redo. It is a refund. It is go back to

13 the most recent constitutional level of taxation, do the

14 math, find the difference, and base a refund on the

15 difference.

16 This notion that what the Supreme Court did was

7 void all of the 2003—4, 2004—5, 2005, you know, all of those

18 appraisals for that five—year period is mistaken, because ——

19 1 think the taxpayers would have liked that, as a matter of

20 fact.

21 what the taxpayers think is they read the Supreme

22 Court decision, and they say, you know, appraisals based on

23 any of these unconstitutional methodologies or any other

24 unconstitutional methodology are void, should be set aside,
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1 and everybody should go back do ‘02—’03 for every one of

2 those five years.

3 But what happened here, and what is reflected in

4 the 2006 equalization decision is that, you know, decisions

5 that were not soecifically addressed by the Court in the

6 Bakst and Barta cases, and subsequently by the lower court in

7 other cases, but by the Supreme Court in those two initial

S cases, went ahead, the assessor or the treasurer collected

9 the taxes. Nothing happened to those assessments. They

1C weren’t treated as void, they weren’t taken to the State

11 Board of Equalization. The State Board of Equalization would

12 have no authority anyway.

13 But, you know, at the time that individuals,

14 including Dr. Bakst, proceeded with their individual cases,

13 the equalization case which we’re here on today was also

16 filed. That was seeking equalization relief on behalf of all

17 other property owners, residential property owners at Incline

18 village and Crystal Bay.

19 Now equalization relief was not based on the use of

20 unconstitutional methodology, that was the decision of the

21 State Board. They said and I don’t —- I don’t want to act

22 like I fault them for this, because Board Member Marnell was

23 concerned about unconstitutional evaluations, and I think he

24 was appropriately concerned about that. If I was a member on
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1 that board, I wcCd have been concerned about that. Rather

2 than just say, oh, well, you know, too much time has passed,

3 and we’re not going to do anything here.

4 He said these eight people have, at least to the

5 extent that the assessor has admitted with respect to maybe

6 5,000 of the 8,000 properties at Incline Village, that they

7 were unconstitutionally valued just under the four

8 methodologies that were identified in Bakst. Not, you know,

9 I mean, as I pointed out in my brief, the Board didn’t look

10 further.

Ii There are, you know, the —— all or the properties

:2 as we tried to argue to them, all of the properties at

13 :r.cline Village and Crystal Bay in that 2032 appraisal for

14 the following five years were unconstitutionally valued. All

15 of the methods used in valuing the property at Incline

16 Village—crystal Bay, all properties, not just single—family

17 residences, but condominiums as well, were methodologies that

18 had not been approved by the tax commission and articulated

19 in regulations for uniform application across the state.

20 Now that aside. The point is, what the -— what the

21 State Board did order here was not original appraisals. If

22 they had, they would have gone back to all of Lhe statutory

23 protections that are given to original appraisals. When the

24 assessor nakes an appraisal, the property owner gets notice.
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1 The property owner has the opportunity to go and talk to the

2 assessor, or whatever deputy assessor does the appraisal.

3 The property owner has the right to get all of the

4 information on which the assessment, the valuation is based.

5 The property owner has the right to go to the

6 County Board, and failing at the County Board to go to the

7 State Board. There is a lot of due process, and

S appropriately so. Under the, you know, under the Fifth

9 Amendment, under its equivalent in Nevada statutes for

10 protecting people’s property rights when taxation is the form

II of taking your property, when a taxing authcrity proposes to

12 value your property for purposes of taxation, you have due

13 process rights.

14 Those are all kind of set aside by this order,

15 which assumes that the next time the assessor does it, he’s

16 going to follow constitutional methodologies, but nobody gets

17 to challenge that, because we don’t have his process. The

18 only ones that go to a hearing are ones increased from the

19 prior void appraisal. :t isn’t like we start over and

20 everyone gets to challenge every single appraisal for its

21 methodology.

22 what happens is only those that go up —— Just to

23 use round numbers, a property that was assessed in violation

24 cf the constitution at $100, you know, can flow come in at
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1 $99, and nothing will happen, notwithstanding the fact that

2 the first vaThation is completely unconstitutional and void.

3 It’s only if the next valuation comes in at $101 that there

4 is a hearing.

5 And even if there is a hearing, what the taxpayer

6 gets is ten days, doesn’t get notice of the valuation as it

7 would under an original valuation, doesn’t get the

S opportunity to meet with the assessor, to get the assessor’s

9 information and the basis for the valuation, doesn’t —— you

10 know, first hearing before the State Board on the increase in

11 ten days.

12 So, you know, that’s part of our objection here in

13 terms of what they did. And it’s part of —— you know, the

14 policy that’s reflected in the sLatutes not to allow for

15 reappraisals. The tax commission doesn’t have the power to

16 order reappraisals. The State Board of Equalization

17 certainly doesn’t have that power. It cannot give itself

13 that power with reguaticns, its power is its ability to

19 adopt regulations specifically limited to its own procedure

20 and the procedure before the County Board. So, you know,

2: can’t do it by regulation. :t doesn’t exist n the statute,

22 and it doesn’t exist for a reason.

23 Going back to reappraise, you know, raises all of

24 these constitutional due process issues. They’re
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1 unavoidable. And, you know, it’s enough of a problem. As

2 Mr. Azevedo said, each tax year is discrete. Enough of a

3 problem for the assessors in this state to appraise every

4 year all the properties, not just residential, but commercial

5 within their jurisdiction.

6 To make it possible to go back one year, nine

7 years, ten years and do mass reappraisals of any set of grout

S of properties, it’s just not authorized, because it’s bad

9 policy. It’s also bad policy, because, again, as Mr. Azevedo

10 said, you know, for a taxpayer to take a challenge to a tax

11 valuation to the Supreme Court, not once but twice, and two

12 victories in these deczsions, and then turn around and find

13 that what happens is that, you know, after successfully

14 challenging the assessor for an, you know, for his

15 performance of unconstitutional appraisals, he gets a new

16 appraisal that’s effectively unchallengeable, that may be

17 just as unconstitutional, maybe even be higher than what he

18 had before, may likely be higher than what he had before,

19 because the assessor has no reason to not make it higher.

20 Certainly the State Board here was looking at

21 higher valuations for these properties. And now we have a

22 higher valuation. The taxpayer’s reward, so to speak, for

23 asserting his constitutional rights, for successfully

24 challenging the assessor’s unconstitutional actions is
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1 another unconstitutional appraisal at a higher level they

2 can’t challenge.

3 That’s really —— that’s not the way the system

4 should work, it’s not the way the system is designed to work,

5 it’s not what the statute says.

6 THE COURT: I imagine that the State Board will

7 probably contest that characterization. But the fact of the

8 matter is, if it starts out as an appraisal, not just a

9 reappraisal, that certainly would trigger all of those rights

13 that any taxpayer would have to challenge that aopraisal,

11 wouldnt it?

12 MS. FULSTONE: Not under this order, it doesn’t.

:3 ThE CODRT: Okay. I understand your argument on

14 that point.

15 MS. FULSTONE: And I don’t know how it could. It

16 would be hard to go back to ‘03—’04, ‘C4—’C5, ‘05—’06 here

17 and call these original appraisals and bring out all these

18 opportunities for challenge again.

19 THE COURT: Okay. understand that point. Let’s

20 move on to your point that the State Board was urJawfully

21 constituted and had no jurisdiction.

22 MS. FrJLSTONE: Again, the argument is very simple

23 and straightforward. The statute is precise. The State

24 Board is to be constituted of one property appraiser, one
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1 person versed in the valuation of centrally—assessed

2 properties, one CPA, two business people. What we have here,

3 not at the start of these hearings, not in September, but

4 coming on in November was a second fee appraiser, property

5 appraiser.

6 So this particular board had two property

7 appraisers, no person versed in the valuation of

8 centrally—assessed properties and, you know, a CPA and two

9 business people. An unlawfully constituted board. A board

10 constituted in violation of the specific statutory provision

11 can’t take a valid action.

12 The State tries to make the argument well, this

13 Mr. Johnson nay be a property appraiser, but he also has

14 experience with centrally—assessed properties. But the

15 experience is experience with assessing the real property in

16 terms of easement interest or land that’s owned by

17 centrally—assessed properties. Centrally—assessed properties

18 are, as the Court knows, railroads, electric companies, other

19 utilities, mining companies, and so on. They own real

20 property, but their assessment for property tax purposes is

21 done entirely differently.

22 And it’s an elaborate prccedure. I’ve provided the

23 forms that need to be filled out, copies of them, to the

24 Court. You know, nothing something about the appraisal of
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1 easements is not constituting —— versed in the valuation of

2 centrally—asses5ed properties.

3 And the clearest expression of that is the history

4 of that position on the Board of Equalization. It has always

5 been held by a person who has worked for years in some

6 centrally—assessed industry; mining, a utility, a railroad

7 company, telegraph, so on. It’s always been someone who has

8 actual experience with the valuation of centrally—assessed

9 property. Not someone who comes In disguise, essentially,

10 who’s just really another fee, property fee appraiser.

11 THE COURT: Okay. Thank you. You’ve touched upon

12 the due process, equal protection argument.

13 MS. FULSTONE: Yes. want to talk first about the

14 retroactive application of the regulations, which is a

15 problem for several reasons.

16 One. Again, the State Board of Equalization is a

17 creature of statute. It has only those powers and

18 authorities granted to it by statute. NRS 23DB, the

19 Administrative Procedure Act, establishes that an agency has

20 only the powers to regulate or to create regulations that are

2: granted by the statute. The statute gives the State Board of

22 Equalization the authority to create regulataon for

23 procedures before the County board, procedures before the

24 State Board. It has no substantive authority for
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1 regulations. All of that authority is vested by the Nevada

2 Legislature in the tax commission.

3 What happened here is not that the —— we all, I

4 guess, start here by saying the State Board adopted

5 regulations for equalization in 2010. What it did here was

6 not to use those regulations or follow those regulations.

7 Did not even atter.pt to do that. Those regulations are

8 elaborate. You know, : got in trouble before the State Board

9 in my characterization of those regulations. But, you know,

10 they have several levels. I’ve already argued them before

11 thIs Court before.

12 They have several levels of hearings. They exclude

13 virtually all participation by taxpayers. Taxpayers are not

14 allowed to be part of the record, taxpayers are not ——

15 taxpayers get to make public comment, if they’re lucky, as an

16 interested person. The whole design of those regulations,

17 equalization regulations, was to exclude taxpayer

18 participation. Taxpayers can’t initiate an equalization

19 action.

20 One oi the things we did when we drafted the writ

21 of mandate at the Court’s direction was to orovide for the

22 Board of Equalization to determine equalization grievances

23 brought by taxpayers. So the Board never attempted to apply

24 its 2010 regulations.
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1 What they did instead at the behest of the

2 Department was to take the definition of equalization that

3 was adopted in 2010. Now a definition is by any definition

4 substantive, It’s not procedural. The only agency with the

5 authority to define equalization is the tax commission. :t’s

6 not a function of the procedure of the State Board of

7 Equalization, it is a substantive regulation which they have

S no authority and which is invalid on its face.

9 So that’s what they tried to go to, and they wanted

10 to follow here, and they wanted to follow it, because it

11 brings in, again at the behest of the tax department, ratio

12 studies, which is to say they can validate.

13 A ratio study is a statistical study done by the

11 Department. I’ve looked at those ratio studies in a

15 different case. Basically they’re like all matters involving

16 statistics; they can be and are regularly manipulated. But

17 the idea, the problem with the definition, It’s retroactive.

18 In Barta, in the second case decided by the Supreme

19 Court, the State and the County again argued that well, the

20 2034 regulations are in place now, we can validate these

21 property valuations using the 2004 regulations. The Court

22 said no, No retroactive application of regulation.

23 In this case the 2010 regulations were by their own

24 terms expressly erspective. They didn’t apply even when
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they were adopted, they were applied to the following tax

2 year. So there’s no argument that anybody intended them to

3 be retroactive. There’s no argument that, you know, no

4 credible argument, that the definition was validly —— of

5 equalization was validly, or it was within the authority of

6 the State Board of Equalization to approve.

7 And there’s no precedent whatsoever for the

S piecemeal application of regulations. If they’re going to

say, well we’re not applying it retroactively, we’re applying

10 it to this existing case; one, there are no provisions in the

11 2010 regulations for equalization grievances. None whatsoever.

12 As I said before, the whole idea of those

13 regulations is to exclude the taxpayers. So you can’t apply

14 those regulations to the hearing and determination of

15 taxpayer grievances, because they have no provision for that.

16 But if they were going to apply them, and if they

17 could apply them, they have to apply them. They can’t say we

18 like this part, but let’s do this. And we like this part,

19 but let’s just do that. And so we’re going to take those two

20 parts and apply those. That’s unprecedented. There’s no

21 authority for that. That’s argument.

22 THE COURT: All right. Thank you.

23 MS. FULSTONE: I think I’ve covered the

24 constitutional issue.
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1 THE COURT: Yes.

2 MS. FULSTONE: I can argue about how —— how —— what

3 this particular order does.

4 THE COURT: Why don’t you address the condominium

5 issue that you raised.

6 MS. FULSTONE: Okay.

7 THE COURT: The problem with the valuation of the

S condominiums.

9 MS. FULSTONE: The State Board of Eaualization ——

10 and it has done this before, and we have taken it to the

11 Supreme Court before, and we have gotten the matter remanded

12 before, not this matter, a different matter —— they want to

13 look at the four methodologies that the Court found

14 unconstitutional in 3akst. And they want to take the

15 position or they do take the position that those are the only

16 four unconstitutional methodologies that exist in the world.

17 If we just look at all the proper:es that the

IS assessor admits were valued using one or more of those

19 unconstitutional methodologies, then we’re good. When in

20 fact what the Supreme Court did in Bakst was not say we’re

21 going to find these four methodologies unconstitutional, and

22 everything ese is constitutional. What they said was, we

23 looked at these four methods. The only methods that are

24 brought before us are these four methods, and we find them to
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1 be unconstitutional. And then they went on to establish

2 what’s a standard for what’s an unconstitutional methodology.

3 They didn’t say just these four. They said a

4 methodology is unconstitutional if it’s not articulated in a

5 regulation adopted by the tax commission for uniform use

6 throughout the state. A regulation is unconstitutional —— a

7 methodology is unconstitutional if it’s not used throughout

S the county, if it’s not used in the same way in other

9 counties, if, you know, if other counties value similar

10 properties using different methodologies.

11 The whole idea of the Bakst and Barta cases, and I

12 know the State Board disagrees with this, but the Supreme

13 Court is actually right here. They’re not just right because

14 they have the power to be right, they’re right because

15 they’re right.

16 In a taxable system, in a taxable value system,

17 which is not a market value system, constitutional uniformity

18 absolutely depends on the uniformity of methodology.

19 So if you look at the methods that were used to

20 value the condominiums at the Lake for the 2002 apraisa

21 that’s good for the following five years, what you’ll see is

22 that they used a land to ratio allocation method, land to

23 building ratio, when it has no authority in the statutes.

24 That is, you know, if you look at Douglas County ——
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I and had the occasion to depose the assessor of Douglas

2 County on this issue —— valued condominiums at the Lake

3 differently.

4 If what the focus of the State Board of

5 Equalization was going to be was we’re going to fix

6 properties that have been unconstitutionally valued, then

7 they should have. It’s not like the condominium owners

S didn’t file petitions for grievances. They should have

9 looked at, had the assessor come in and explain, had the

10 Douglas County Assessor explain —— looked at -— if that was

11 the premise of which they were going to base their decision,

12 they shouldn’t have just said, okay, the assessor admits this

13 is unconstitutional, so everything else must be fine. We’re

14 not going any further. They should have looked at the

15 condominium methodologies if that was going to be their

16 premise.

17 Part of the problem here is that we were kind of,

18 as taxpayer representatives, as taxpayers, surprised by

19 the —- where the State Board went, although they had done it

20 before, and they had been told before not to do it. In 2006,

21 you know, they looked at the County Board’s decision to reset

22 every property at Incline Village—crystal Bay to 2002—2003

23 levels based on equalization. And they said, no, we’re going

24 to send this back to the County Board we’re going to have
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1 them tell us which ones use these unconstitutional methods,

2 how the 2004 regulations come to play here and so on.

3 We took that to the Supreme Court on a writ of

4 prohibition, and they said, no, that’s not what you’re

5 supposed to do here, you’re supposed to Icok at the record

S made before the County Board, which is 300 cases of

7 unconstitutional methodologies confirmed, reset to ‘02—’03,

S and the remainder of cases at Incline Village as an exercise

9 in equalization also set to 2302—2003, you know. On the

1C remand the State Board affirmed what the County Board did.

11 The basis of the equalization was that some people

12 got 2002—3 values, and some people didn’t, which is all there

13 needs to be for equalization.

14 THE COURT: All right. Thank you.

15 MS. FULSTONE: I get excited.

16 THE COURT: It’s all right. Thank you. Thank you

17 very much. Let me hear from the County.

18 MR. CREEKMAN: Thank you, Your Honor. My comments

19 actually are fairly brief. But in direct response to

20 Ms. Fulstone’s comments on the four issues that Your Honor

21 asked that she address, she contends that she has addressed

22 the constitutional concerns. Well, she may have addressed

23 the constitutional concerns of the taxpayers, but there’s one

24 significant constitutional concern that she’s choosing to
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1 ignore, and that is the separation of powers doctrine.

2 If viewed in relation to this -— the reason why

3 we’re in this court today, the reason why we’re in this court

4 today is because the taxpayers successfully obtained a writ

5 of mandamus to compel the State Board of Equalization to

6 perform a mandatory function. Your Honor, back in August,

7 issued that writ to me State Board. The State Board acted

8 with, frankly, a previously unseen amazina level of speed and

9 responsibility in responding to that, at least for a

10 government agency.

11 THE COURT: Court crders have that effect on some.

12 MR. CREE:KMAN: At least for a government agency,

13 Your Honor.

14 And as soon as the Board acts with an element of

15 certainty, and I’m not going to say with an element of

16 finality, but with an element of certainty, the taxpayers run

17 into the court lodging their objections to how the State

18 Board is performing its obligatory or its mandatory function

19 in direct contravention, in my estimation, of the separation

20 of powers doctrine, which also derives from the constitution.

21 Just two weeks ago yesterday, Your Honor, I don’t

22 know if anyone in the court is familiar with the case, but

23 the Nevada Supreme Court had occasion to review and speak of

24 the importance of the separation of powers doctrine in a case
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1 captioned City of Sparks versus Sparks Municipal Court. I’ve

2 got one paragraph to read to you from that case:

3 Each governmental branch has certain inherent

4 powers by virtue of its sheer existence and as a co—equal

5 branch of government to carry cut its basic function. The

6 authority is broader and more fundamental than the inherent

7 power conferred by separation of powers. Thus, in addition

8 to the specific powers assigned to the governmental branches,

9 each branch has inherent ministerial powers which includes,

10 in quotes, ‘methods of implementation to accomplish or to put

11 into effect the basic function of that branch of government.

12 Within these ministerial functions, the powers of the

13 branches may sometimes overlap. To the extent any

14 duplication of authority can be tracked back to the

15 individual branches essential functions and basic source of

16 power, the overlapping may be valid, but it is essential to

17 the balance of powers that each branch, including the

18 ludicial branch, be careful not to impinge on the authority

19 of the other branches even in the smallest and seemingly most

20 Insignificant cf matters.

21 And what she’s actually asking, the taxpayers are

22 asking is that this court impinge on the authority of a

23 coordinate branch of government insofar as how they perform

24 their function.
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It could well be, Your Honor, that the State Board

2 will ultimately, after the appraisals are conducted, opine in

3 a manner not offensive to these taxpayers. It could well be,

4 Your Honor.

5 (Laughter in the courtroom.)

6 THE COURT: Just a minute. Now, now. I’m here to

7 listen to all sides. We all deserve to respect the ability

8 of everybody to be heard also. All right.

9 MR. CREEXHAN: It could be. Your Honor, I can’t

10 say with any degree of certainty whatsoever what the State

11 Board is going to conclude, but it is for this reason that

12 the State Supreme Court has essentially rejected what is

13 called the ccllateral order doctrine allowing this sort of

14 interlocutory action in the middle of an administrative

15 action stating that the burdens of the proliferation of

16 premature appeals outweigh any possible benefits that could

17 result from the adoption of the collateral order doctrine.

18 I tend to agree with Your Honor with respect to the

19 question or the definiticn of reappraisals or appraisals,

20 whatever you want to call these. The Court did invalidate

21 the 2003 appraisals, which tells me that what the Board is

22 ordering are brand—new appraisals of that property up there.

23 But I think it’s a distinction without a difference, and it’s

24 without a difference because the authority to order accurate
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1 valuations of Incline Village property is a necessary

2 attribute to the State Board of Equalization’s function in

3 equalizing property values across the state of Nevada.

4 It’s absurd to argue that they don’t have the

S authority to go out or send someone out to determine what the

6 value of property is, when that’s what their assigned mission

7 is, to determine constitutional, the constitutionality of

S values.

9 The taxpayers make a big deal throughout their

10 pleadings about the responsibility for valuing these

11 properties being assigned to the county assessors. In fact,

12 they use the phrase, “It’s like the fox quardtng the hen

13 house.”

:4 I’m here to represent to you that even though the

15 county assessor is not a party to the ‘03 action, he was

16 dropped from the amended complaint as a party. He was a

17 party originally to the ‘03 action, then they filed an

18 amended complaint that dropped him. Even though he’s not a

19 party to the ‘03 action, the State Board does have

20 jurisdiction over the assessor. The State Board has ordered

21 the assessor, under the terms of the order that Your Honor

22 stayed, to value those properties up there in Incline village

23 for the 2003 year.

24 If the taxpayers are concerned that the assessor is
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I the fox in the her, house, the assessor has assured me that he

2 will acquiesce to the taxpayers’ desire that he nOt be

3 involved in the appraisal process, that they hire a

4 third—party appraiser, subject to the approval of the State

5 Board, the taxpayers and the assessor, he will wash his hands

6 of this process, but he will be available to provide -— to

7 provide records and any requested assistance. Because he is

8 the keeper of the records.

9 If the fox in the hen house syndrome is what’s

10 running this, the assessor is more than happy to extricate

II himself from the day—to—day responsibilities of performing

12 those valuations going back to 2C03. It’s not, Your Honor,

13 as if the assessor has nothing else to do ten years later in

14 the assessor’s office.

15 I’ve spoken with counsel for the State about this

16 idea, and I believe that there would be a willingness, since

17 the equalization function is a State function, to join

18 together with the State to possibly go to whoever it is that

19 approves requests for payments of this nature. I believe

20 that that would occur through the State Board of Examiners,

21 Your Honor.

22 Now, I don’t want to represent to you that we have

23 final, sealed—in—stone authority for this. But I will

24 represent to you that we’re certainly willing to work
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1 together to help the State Board perform this, help the State

2 Board see that this accurate valuation process is actually

3 completed.

4 Beyond that, I think I’ll sit down, and I’ll defer

5 to the deputy attorney general that —— particularly with

6 regard to the unlawful composition of the State Board.

7 They’re not my client.

8 THE COURT: All right. Thank you, Mr. Creekman.

9 Ms. Buoncristiani.

10 MS. BUONCRISTIANI: Your Honor, I’m going to start

11 with the jurisdictional issue. And the Chevron case comes

12 into that jurisdictional issue in the State’s opinion.

13 The State is lookzng at this from two different

14 positions, two different points of v:ew, in terms of the

15 having jurisdiction to order the appraisals and the ratio

16 studies. One is to having authority under the statutes, NRS

17 361.395; and one is doing it pursuant to the regulations.

18 First of all, the United States Supreme Court

19 issued City of Arlington in May 2013 was expanding on the

20 Chevron standard which the Nevada Supreme Court used as a

21 reference to give State agencies deference.

22 And the chevron starudard states that If the statute

23 is ambiguous or if it is silent, and the State or the agency

24 uses a permissible construction that the Court would defer or
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1 provide deference to the agency’s construction of that

2 statute. In other words, as in the City of Arlington. case,

3 the Court held that jurisdictIonal. issues are also included

4 within the ambient of the Chevron standard.

5 And with that said, the State’s position with

6 regard to NRS 361.395 that it was a permissible construction

7 for the State to order the appraisal of the Incline

8 properties and the Crystal Bay properties, because it would

9 remedy and correct the unconstitutional practices that took

10 place that were alleged by Incline and Crystal Bay or the

11 Petitioners.

12 Second, the State takes the position that it’s a

13 permissible construction, because the case law suoports the

14 fact that when the equalization statute is silent that any

15 reasonable means may be used to equalize property. This is

16 Grant, Boyd and Carpenter.

17 Also the State’s positzon is that it’s a

18 permissible construction cf the statute NRS 361.395 to order

19 appraisal, because the ratio study will determine the quality

20 and uniformity of the values that the appraisal would come up

21 with.

22 The City of Arlington said that the agency’s answer

23 is based on a permissible construction of the statute. That

24 is the end of the matter. The Court does not have to puzzle
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over whether it has jurisdiction or not. A jurisdictional

issue is given the same deference under Chevron now in the

City of Arlington that other issues have in the

interpretation of the statute which the agency administers.

Village League made a comment in their response to

my supplement or the State’s supplement that this is

responding to, and the Court stated in the City of Arlington

that there is no case where the agency has no making or

adjudicatory authority, and the Chevron standard did not

apply. This is at the note ten on those —— there are no

citations except ten.

The State Board does have authority under NRS

361.395 to equalize. And that statute only allows the State

Board to review the tax rolls. And in the State’s response

in Exhibit 2, the State provided a copy of the tax rolls for

one of the counties, and there’s very little information upon

which the State could equalize.

So it is a permissible construction for the State

Board, in order to create constitutional values, to order an

appraisal and a ratio study.

In looking at the regulations, it’s the State’s

position that the —— the regulations, equalization

regulations, are procedural and remedial in nature, and that

based on the fact that rulings of statutory construction
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1 apply to regulations that they could be applied

2 retroactively, and that because they don’t change substantive

3 rights, but they’re providing a procedure, and they’re

4 providing a remedy which is the appraisal and the ratio

5 study. They were see:<ing to redress wrongs.

6 And the States position is that when the State

7 Board Is given authority to write regulations to conduct its

8 business, its business, and the Supreme Court in Barta and

9 Bakst said it’s supposed to equalize statewide. So those

10 regulations provide for equalization statewide.

11 The State Board couldn’t resolve the regulations,

12 because I think it’s understandable that the writ of mandamus

13 creates a special situation, a special set of circumstances

14 where all of the procedures may not apply.

15 Be that as it may, the State Board did use the

16 noticing requirements in their end call parties. Interested

17 parties are allowed to testify. The taxpayer, in the State’s

18 opinion, is not totally blocked out from participation there.

19 They’re not entitled to an open meeting law statement.

20 Taxpayers and property owners, and Petitioners in this case

21 were allowed to testify, they were given more time than most

22 of the taxpayers. And there was an entire hearing on

23 December 3rd in regard to this matter, and most of the

24 November 5th hearing was dedicated to hearing this matter.
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In terms of Member Johnson no: being qualified to

2 sit on the Board, the State provides the evidence in their

3 exhibits to show that he was unduly appointed by the

4 governor. He filled out all of the paperwork. He was

S vetted, he was backed by the Department of Taxation.

6 I would like to point out that the cases that the

7 Petitioner provided to void —- to say that the membership is

8 invalid, the State Board, one case says that the Board

9 appointed a member. Member Johnson wasn’t appointed by the

10 State Board. So that case doesn’t apply. Member Johnson

11 doesn’t have any conflicts of interest, as another case

12 points out. And their is no statutory requirement that State

13 Board members attend every hearing.

14 Member Johnson, it’s true, wasn’t present for the

13 first hearing, but there is a transcript that he can read of

16 every word that was stated at the hearing that he missed. So

17 being absent iron that hearing wouldn’t seem to really be

18 something that would hinder him from participating fully.

19 In its reply, Petitioner argues the statute itself

20 is authority. There’s no support for more than one member.

21 But the State doesn’t agree with that. It says one member ——

22 one member is an appraiser, one member is a CPA, one member

23 is centrally assessed, and two are generally in business.

24 One of the previous members for this spot was an
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1 appraiser, as well as representing —— as well as working for

2 the mining industry in the past. The farmer CEO didn’t know

3 how to appraise centrally—assessed properties. He was the

4 CEO of a company, a rural electric company. So it’s not like

5 they need to know how to understand the complex issues of the

6 unitary value system. Member Johnson probably has more

7 knowledge of centrally-assessed properties, because he is an

8 appraiser.

9 Also, the State made the point in its brief that

10 every one of the members on the Board at the current time are

11 business people. It’s not just two of the spots that are

12 filed by people who are in business generally. All of the

13 Board members are in business for themselves.

14 So if we’re going to say we can only have one

15 appraiser, likewise how are we ever going to get people when

16 you have to figure out they can’t have any of the other

17 requirements? That would be unreasonable to say.

18 Also, Petitioner had cited Marvin as authority for

19 the Member Johnson not to be made a part —— or be

20 invalidated. The Marvin court read into the case the

21 requirements of what the five members should be. The Marvin

22 case wasn’t about whether there should more than one

23 appraiser on the Board.

24 And in reference, that section of Marvin is in
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1 regard to political influence. It talks about how two

2 members -— no more than three members can be from the same

3 party, and no more than two members can be from one county.

4 So it’s not like they were specifically saying and

5 holding that there could only be one appraiser or comply

6 consistently and soecifically only with that statute.

7 Also, I’d like to get back to the condo argument.

8 I believe that’s —— it’s on that particular argument.

9 The State Board would like to point out and agree

10 with what the County has stated earlier in this hearinc, and

11 that is that assessment and equalization are two entirely

12 different functions. This is supported by the Bakst, Barta,

13 Staker and Linn county courts.

14 The assessment by an assessor is finding the

15 original valuation through appraisal, and they’re setting the

16 value. And in the cases that the State has supplied to the

17 Court the assessor sets the value. The taxpayers go through

18 the appeal process that Petitioner has talked about, and that

19 is in Chapter 361 in the State of Nevada. After those values

20 are established, then the State Board looks at equalization

21 to determine ii any group or category or any class of

22 property is out of equalization.

23 At that point in time the State Board is not

24 looking at specific cases. And they’re totally separate,
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1 because once the assessor is finished, it’s as the County

2 stated, he’s done. He can’t do anything else. He can’t

3 change the value. There’s many times they bring a case in

4 front of the State Board, because they found a mistake to ask

S the Board to change the value, because it’s up to the Board

6 to change value at that point in time.

7 The individual protest for the right to appeal as

8 provided by statute, and the petitioner is saying well, we’re

9 not going to be able to do anything, we’re not going to be

10 able to appeal individually. That’s correct, because by

11 statute the only notice is going to go out to somebody whose

12 property value was raised. However, that doesn’t mean that

13 other methods of review are not available. It just means

14 that they do not have —— the statute doesn’t provide a right

15 for them to individually appeal the equalization order.

16 Now what the -— what hasn’t happened in this state

17 yet, but what counsel for the State Board sees, if this gets

18 to the point where there is equalization every year, and that

19 is a question that the State Board was looking at and the

20 Department of Taxation, is that when the State Board

21 equalized it, if it’s after all of these hearings, then will

22 the taxpayer have a chance to appeal the next year.

23 These are still things that have to be worked out

24 at this point in time, because certainly some method of
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1 review is available, but it’s not through those procedures in

2 Chapter 361 that applies to appeals from county boards of

3 equalization.

4 And I want to make it really clear that NRS 361.395

S provides the right for the taxpayer to cone for another

6 hearing if those values are too high, if they are greater

7 than what the original value was, be that as it may, it is an

8 unconstitutional value.

9 The State also would like to point out to the Court

10 at this point, too, that in the case law provided to the

11 Court, these cases call it “reappraisal” when the assessor

12 has gone out and reappraised. It did cure the Boyd

13 assessment.

14 There are cases where after the equalization action

15 there was no method of appeal provided, and that is in Linn

16 County, but they allowed a writ of cert for review of an

17 equalization action.

18 In my Motion to Dismiss it discusses at length

19 different cases for reviewing an equalization action. The

20 states, various states -— 1 think I included about eight

2 different states there —— all have different ways that people

22 have brought reviews of an equalization action.

23 So to conclude on that particular subject.

24 Equalization is an entirely different species that we really
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1 haven’t seen in this state. It is an action for large groups

2 of people, for large groups of a similar class, and it is not

3 establishing that original assessment.

4 As in this case, we’re looking at a class of

5 property owners that came in front of the State Board that

6 said in their brief that there were four methods by Bakst and

7 Barta that were called unconstitutional. :f you look at

8 Petitioners’ brief, they said that these methods were applied

9 to all properties in Incline Village and Crystal Bay, and the

10 State Board specifically asked Petitioners’ counsel, “Show me

11 in the record where it was applied to all of them.” And

12 State —— and counsel just said, TIWe11, it’s in there.”

13 But it wasn’t in there, because the only records

14 that the State Board had were of prior appeals, not of all

15 the 8,700 properties at Incline. So the State Board didn’t

16 have evidence of there being unequal or these four methods

17 being applied to absolutely every property at Incline.

13 Also, the condominium issue was not brought up in

19 the original brief or the hearing. Petitioners only

20 discussed the four methods, and that’s why the State Board

21 focused on it .And if she brought those four methods up, it

22 wasn’t clear to the State Board that she brought the four

23 methods up, because they were in her brief, and she testified

24 if not once, twice, that they were applied to every property
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1 up there.

2 There was no evidence brought forward of other

3 unconstitutional methods. If you look in the record —— or

4 what the State Board looked at in every case —-

S THE COURT: Didn’t the assessor carve out a portion

6 of the —— let’s just say on these condominiums, that were

7 not -—

8 MS. BUONCRISTIANI: Yes. Some of the condominiums

9 had one of the four —— one or more of the four methods used

10 on it.

11 THE COURT: It says out of 4,060 condominiums up

12 there some 3,150 were not assessed, and you have to go back

13 and look at the other 902. So there was some evidence.

14 MS. BUONCRISTIANI: But that was one of the four.

15 If I’m understanding Petitioners’ argument, it sounds like

16 the State Board has a duty to go kind of ferret out other

17 unconstitutional methods.

18 But the State Board only —— the only issues they

19 addressed were the issues that were brought to them. If you

20 look at the records for all the taxpayers that cane, what the

21 taxpayer grievance was, was what the State Board addressed.

22 THE COURT: Okay.

23 MS. BtJONCRISTIANI: If the State Board only had the

24 authority to, that the Petitioner clams, of rolling back
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1 properties to their ‘02—’03 value, such as the Barta court

2 and the Bakst court did with the cases that came in front of

3 them, there would have been no discretion for the State Board

4 to act. This Court could have by law just simply said, okay,

3 one of those four methods was used, just roll those cases

6 back to ‘02—’03.

7 The State instead —— this Court referred this

8 matter to the State Board so it could use its discretion to

9 act. And it looked for those four methods, asked the

10 assessor to identify the four methods. There was no evidence

11 to the contrary that any other property had one of those four

12 methods used on it.

13 There was no reason for the Board not to rely on

14 the information. They asked for evidence from the taxpayer,

15 and the taxpayer said to look at the record.

16 Also, to the extent that Barta and Bakst are

17 applicable, they did identify that four methodologies were

18 unconstitutional. And they did say that if a method of

19 appraisal is not in a regulation that it is unconstitutional.

20 But what Bakst and Barta don’t list was that

21 section of property that was subject to appraisal by the

22 assessor. Bakst and Barta cases were not addressing

23 statewide equalization cf large classes of property. it was

24 a distinctly different type of procedure.
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1 Also in response to Petitioner, the chairman of the

2 State Board specifically asked the assessor at the hearing if

3 the properties were reappraised, what was the likelihood that

4 the method would change. And the Washoe County Assessor said

5 that it’s very likely they would remain the same, regardless

6 of what kind of method you use, because value is value. They

7 should come within a range.

8 I mean, on a very large property there might be

9 several thousand dollars difference, smaller property not as

10 much. But the appraisal, you know, they’re roughly going to

11 come in around a figure. An appraisal is not an exact

12 science, like adding two and three and you get five. A lot

13 of it is opinion as well.

14 The taxpayers complained that the regulations were

15 not identified. The State Board directed the assessor to use

16 the regulations that were applied in the rest of the State,

17 use the statutes and the regulations that applied in the rest

18 of the State. Using the statutes and the regulations that

19 applied In the rest of the State creates equity.

20 If there was something missing, then all of the

21 properties in the state of Nevada received the same

22 inequitable treatment. They’re all treated the same.

23 THE COURT: They’re all treated wrongly?

24 MS. BUONCRISTIANI: It’s true. It’s absolutely
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1 true. And there are cases that I cited to the Court where,

2 you know, where there was something where someone claimed an

3 inequity, but when it was looked and seen that everybody was

4 treated the same, you know, if we are going to treat —— we

5 don’t have a way to treat Incline differently, because that’s

6 all that was available at the time. And so in that way the

7 State Board sought to treat Incline the same as everyone else

8 in the state.

9 If youll bear with me just a moment while I look

10 at my notes.

11 THE COURT: Okay.

12 MS. BUONCRISTIANI: I’m addressing statements that

13 the Petitioners made at this particular —— in open court, but

14 a couple of these that were in her brief. I think I have

15 pretty much covered everything.

16 The State Board —— Petitioner mentioned in her

17 brief, if I’m understanding what she said, that the State

18 Board might have looked at methods throughout the state, but

19 the State Board didn’t have —— the State Board did what this

20 Court said: Asked the taxpayers, sent out notice for

21 taxpayer grievances to be heard; and it listened to every

22 taxpayer grievance that came forward, and it made decisions

23 based on those.

24 I want to also add that what the —— as far as the
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1 County stating that these hearings aren’t over yet, and that

2 the State Board has done its best to comply with this Court’s

3 order to be timely, the appraisal would take some time, and

4 this is the best that the Board could do in order to achieve

5 equity in the situation.

6 Also with one final comment. A taxpayer does note

7 that in a previous action the State Board rolled back all of

8 incline, but the State Board and the State agencies aren’t

9 bound by stare decisis or precedent. And so just because

10 they rolled the entire area back one time, it doesn’t create

11 a precedence. And that’s in Desert Irrigation at 113 Nevada

12 1049. There is no precedence.

13 And so the State Board, as I started out in this,

14 it is the State’s position the State Board has authority to

15 order an appraisal or reappraisal, and the inter—ratio study,

16 and we would ask the Court to lift the stay so this procedure

17 could go forward.

18 THE COURT: All right. Thank you very much.

19 Ms. Fulstone. Just a minute.

23 Mr. Azevedo.

21 M. AZEVEDO: f : nay, Your Honor.

22 THE COURT: Yes, please.

23 MR. AZEVEDO: Thank you. I’ll be brief. There are

24 a few points.
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1 THE COURT: I’ve heard that before.

2 MR. AZEVEDO: I’ll try to be brief, Your Honor.

3 THE COURT: All right. Thank you.

4 MR. AZEVEDO: The first point is on the topic

5 whether there was an appraisal/reappraisal. The Court

6 started that discussion. Looking to the Bakst I language

7 that says -— well it voided those appraisals, therefore we’re

8 restarting.

9 In Bakst, from my perspective being counsel for

10 Dr. Alvin Bakst, I would have really enjoyed that, because if

11 the Supreme Court would have also ordered a refund, it would

12 have been a refund of all the taxes. It only voided the

13 appraisal in part going back to the previous year, 2002—2003.

14 That’s how they calculated the refund.

15 They did find the method unconstitutional, but, in

16 fact, had they voided it ab initio as the Court mentions,

17 there would have been no appraisal. And accordingly, to

18 calculate the refund, it would have been the total amount of

19 the tax paid, just not the difference between 2002—2003 and

20 2003—2004.

21 Mr. Creekman raised a point on the separation of

22 powers doctrine. And I have not read the decision decided.

23 The City of --

24 THE COURT: Justice Hardesty’s 48-page one. I
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1 recommend it to your attention if you’re trying to sleep at

2 night.

3 Go ahead.

4 MR. AZVEDC: Maybe I’ll skip it then, Your Honor.

5 But on that particular point, what I would

6 respectfully submit as far as what the Court referred to as

7 interlocutory orders of 233B.130 refers to as nonfinal

8 orders —— I wouldn’t imagine that decision touches on that ——

9 2338 does contemplate that type of issue, and the Nevada

10 Legislature did give taxpayers the opportunity to move

11 forward, when there is a nonfinal order.

12 So to the extent the City of Sparks versus that

13 court has any relevanoe, I would respectfully submit 2338

14 would be more appropriate for the Court’s consideration.

15 A point that I think is very important from my

16 clients’ perspective, as well as any taxpayer in the state of

17 Nevada, on the topic of retroactive regulations or

18 regulations for that matter being applied retroactively.

19 The regulations adopted by the State Board of

20 Equalization, without getting into the distinction between

21 substantive or procedural, they’re charged to adopt

22 regulations by statute, and it specifies what kind of regs

23 they can adopt.

24 but getting beyond that, 2338, and : believe it’s
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1 .040 and .070 are very specific as to when an administrative

2 regulation that is adopted by a state agency has the force of

3 law. And it doesn’t permit, whether procedural or

4 substantive, the ability to go back in time, let alone in

S this circumstance for my client, seven years back in tine.

6 You figure the tax year we are talking about, the initial tax

7 year, 2003—2004, in essence those regulations were adopted

8 and filed with the Secretary of State in 2010. We’re

9 reaching back into that process a long time.

10 And so again, when we look at the actual ability to

11 apply those regulations, I respectfully submit 233B is very

12 clear on that particular point.

13 I would also state there are other taxes and other

14 provisions that allow agencies to go back retroactively under

15. limited circumstances. That is not present here in this case

16 in Chapter 361.

17 The State Board of Equalization’s counsel made a

18 very interesting statement to the Court in that she stated

19 very accurately that, in fact, the State Board has rolled

20 back in other years and other natters to the 2002—2003

21 values. As a matter of fact, it is a correct statement, but

22 then she proceeded to say stare decisis is inapplicable.

23 while that is the case possibly with State

24 decisions, I’d respectfully submit under FiRS 360.299(1) (a)
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