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Assembly Bill No. 66—Committee on Taxation

CHAPTER 481

[Approved: June 11,2013]
AN ACT relating to property tax; revising the manner in which the State Board of Equalization must provide certain

notices concerning increases in the valuation of property; and providing other matters properly relating
thereto.

Legislative Counsel’s Digest:
Under existing law, the State Board of Equalization is required to give 10 days’ notice by registered or certified mail or by
personal service to interested persons if the Board proposes to increase the valuation of any property on the assessment roll.
(NRS 361.3953 Section 1 of this bill maintains this requirement if the Board proposes to increase the valuation of any property on
the assessment roll in a proceeding to resolve an appeal or other complaint before the Board pursuant to NRS 36 1.360. 361.400
or 361.403. However, for notices of proposed increases in the valuation of a class or group of property that relate to a fiscal year
that begins on or after July 1, 2013. section 1 requires the Board to give 30 days’ notice by first-class mail to interested persons.
Under existing law, whenever the valuation of any property is raised by the Board, the Secretary of the Board is required to
forward notice of the increased valuation by certified mail to the property owner or owners affected. (NRS 36 1.405) Section 1.5
of this bill: (1) maintains the requirement that this notice be provided by certified mail if the Board increases the valuation in a
proceeding to resolve an appeal or other complaint before the Board pursuant to NRS 361.360, 361.400 or 361.403; and (2)
requires this notice to be provided by first-class mail to the property owner or owners affected if the Board increases the
valuation of a class or group of properties.

EXPLANATION — Matter in halded italics is nets, matter between brackets etsitwd rnoriol} is material to be omitted

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. NRS 361.395 is hereby amended to read as follows:
361.395 1. During the annual session of the State Board of Equalization beginning on the fourth
Monday in March of each year, the State Board of Equalization shall:
(a) Equalize property valuations in the State.
(b) Review the tax rolls of the various counties as corrected by the county boards of equalization
thereof and raise or lower, equalizing and establishing the taxable value of the property, for the purpose
of the valuations therein established by all the county assessors and county boards of equalization and
the Nevada Tax Commission, of any class or piece of property in whole or in part in any county, including
those classes of property enumerated in NRS 361.320.
2. If the State Board of Equalization proposes to increase the valuation of any property on the
assessment roll {.4:
(a) Pursuant to paragraph (b) of subsection 1, it shall give 30 days’ notice to interested persons by
first-class mail.

+2013 Statutes of Nevada, Page 2898 (Charter 481, AB 66)4’
(b) In a proceeding to resolve an appeal or other complaint before the Board pursuant to NRS
361.360, 361.400 or 361.403, it shall give 10 days’ notice to interested persons by registered or certified
mail or by personal service. {T*e.J

A notice provided pursuant to this subsection must state the time when and place where the person
may appear and submit proof concerning the valuation of the property. A person waives the notice
requirement if he or she personally appears before the Board and is notified of the proposed increase in
valuation.
Sec. 1.5. NRS 361.405 is hereby amended to read as follows:
361.405 1. The Secretary of the State Board of Equalization forthwith shall certify any change made
by the Board in the assessed valuation of any property in whole or in part to the county auditor of the
county where the property is assessed, and whenever the valuation of any property is raised 3:
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(a) In a proceeding to resolve an appeal or other complaint before the Board pursuant to NRS
361.360, 361.400 or 361.403, the Secretary of the f&tae} Board {$-f 44zie+4 shall forward by
certified mail to the property owner or owners affected, notice of the increased valuation.
(b) Pursuant to paragraph (b) of subsection 1 of NRS 361.395, the Secretary of the Board shaliforward
by first-class mail to the property owner or owners affected, notice of the increased valuation.
2. As soon as changes resulting from cases having a substantial effect on tax revenues have been
certified to the county auditor by the Secretary of the State Board of Equalization, the county auditor
shall:
(a) Enter all such changes and the value of any construction work in progress and net proceeds of
minerals which were certified to him or her by the Department, on the assessment roll before the
delivery thereof to the tax receiver.
(b) Add up the valuations and enter the total valuation of each kind of property and the total valuation
of all property on the assessment roll.
(c) Certify the results to the board of county commissioners and the Department.
3. The board of county commissioners shall not levy a tax on the net proceeds of minerals added to
the assessed valuation pursuant to paragraph (a) of subsection 2, but, except as otherwise provided by
specific statute, the net proceeds of minerals must be included in the assessed valuation of the taxable
property of the county and all local governments in the county for the determination of the rate of tax
and all other purposes for which assessed valuation is used.
4. As soon as changes resulting from cases having less than a substantial effect on tax revenue have
been certified to the county tax receiver by the Secretary of the State Board of Equalization, the county
tax receiver shall adjust the assessment roll or the tax statement or make a tax refund, as directed by
the State Board of Equalization.
Sec. 2. The amendatory provisions of section 1 of this act apply only to notices of proposed increases
in the valuation of property that relate to a fiscal year that begins on or after July 1, 2013.
Sec. 3. This act becomes effective on July 1, 2013.
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ASC Appraisal Subcommittee Page 1 of 1

Nation& Registry Appraiser Report

First Name: JAMES

Middle Initial: R

Last Name: HOFLAND

Name Suffix (Jr, Sr, etc.):

Company Name:

Street Address: 527 CRIPPLE CREEK

City: SPRING CREEK

State: NV

Zip Code: 89815

County:

Telephone Number: 775 778-8499

Status: InActive

Licensing State: MT

State License Number: REA-RAG-LIC-206

License Certificate Type: Certified General

Effective Date of License: 3/31/2003

Expiration Date of License : 3/31/2004

Conforms to AQB Criteria : YES

State Data Last Updated On : 4/4/2014

Current Disciplinary Actions Limiting Ability to
None

Appraise:

https://www.asc.gov/PrintAppraiserDetail.aspx?key=-rFSDVJ1 yLhVsXE6kEq5 6g* *&Stan... 4/5/2014
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STATE OF NEVADA 

STATE BOARD OF EQUALIZATION 
1550 College Parkway, Suite 115 
Carson City, Nevada  89706-7921 

Telephone (775) 684-2160 
Fax (775) 684-2020 

In-State Toll Free: 800-992-0900 
 

DINO DICIANNO 
Secretary 

 
February 12, 2010 

 
Proposed Revisions to LCB File No. R153-09 

 
Amendment to Section 10, add the following paragraph: 
 
2.  If the publication adopted by reference pursuant to subsection 1 is revised, the State Board will 
review the revision to determine its suitability for this State. If the State Board determines that the 
revision is not suitable for this State, the State Board will hold a public hearing to review its 
determination and give notice of that hearing within 30 days after the date of the publication of the 
revision. If, after the hearing, the State Board does not revise its determination, the State Board will 
give notice that the revision is not suitable for this State within 30 days after the hearing. If the State 
Board does not give such notice, the revision becomes part of the publication adopted by reference 
pursuant to subsection 1. 
 
Purpose of the Revision:  To provide a process for reviewing amendments and updates to the referenced 
document, Standard on Ratio Studies.  The revision was requested by the Department at the workshop 
on February 11, 2010.  
 
Amendment to Section 13: 
 
Sec. 13.  2. If the State Board desires a county assessor to provide any information pursuant to this 
section, the State Board will require the Department to send to the county assessor by regular mail a 
notice of the request which describes the information requested and the format and type of media in 
which the information is requested. The county assessor shall submit the information to the State 
Board in the format and type of media requested within 10 business days after the date of the 
postmark on the notice of the request. THE STATE BOARD MAY CONSIDER EXTENDING THE 
DUE DATE UPON REQUEST OF THE ASSESSOR. 
 
Purpose of the Revision:  To allow an extension of time to the assessor to comply with requests for 
information from the State Board, if necessary.  The revision was requested by county assessors at the 
workshop on February 11, 2010. 
 
Amendment to Section 14: 
 
Sec. 14. 1. Upon the request of the State Board, the Department or county assessor shall perform and 
submit to the State Board any ratio study or other statistical analysis that the State Board deems 
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appropriate to assist it in determining the quality and level of assessment of any class or group of 
properties in a county. 
 
2. Each ratio study or other statistical analysis requested by the State Board pursuant to 
this section must: 
 
 (a) Be performed in accordance with the provisions of the Standard on Ratio Studies adopted 
by reference in section 10 of this regulation, except any specific provision of the Standard on Ratio 
Studies that conflicts or is inconsistent with the laws of this State or any regulations adopted by the 
State Board or the Commission. 
 
 (b) Identify the [class or group of properties] STATISTICAL POPULATION, that is the 
subject of the ratio study or statistical analysis, which may be divided into two or more [categories] 
STRATA according to neighborhood, age, type of construction or any other appropriate criterion or 
set of criteria. 
 
 (c) Include an adequate sampling of [each category of property] STRATA into which the 
[class or group of properties] STATISTICAL POPULATION that is the subject of the ratio study or 
statistical analysis is divided, and such statistical criteria as may be required, to indicate an accurate 
ratio of assessed value to taxable value and an accurate measure of equality in assessment. 
 
Purpose of the revision:  To properly refer to the terms “statistical population” and “strata” instead of 
“category” and “class.”  The term statistical population is broader than class or group of properties, and 
means all the items of interest, for example, all the observations in a data set from which a sample may 
be drawn.  The revision was requested by the Department at the workshop held on February 11, 2010. 
 
Amendment to Section 16: 
 
Sec. 16. 1. If the State Board, after considering the information described in section 12 of this 
regulation, makes a preliminary finding that any class or group of properties in this State was not 
assessed uniformly in accordance with the methods of appraisal and at the level of assessment 
required by law, the State Board will: 
 (a) Schedule a hearing concerning that preliminary finding on a date which is not less 
than 10 business days after the notice of the hearing is mailed pursuant to paragraph (b). 
 
 (b) Require the Department to send by registered or certified mail a notice of the hearing to 
the county clerk, county assessor, district attorney and chair of the county board of each county in 
which any of the property is located. A legal representative of the county may waive the receipt of 
such notice. 
 
 (c) Require the Secretary to provide a copy of the notice of the hearing to the Commission 
AND TO THE COUNTY BOARD OF COMMISSIONERS. 
 
Amendment to Section 17: 
 
Sec. 17.  2. If the State Board orders the reappraisal of a class or group of properties pursuant to this 
section, the State Board will: 
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 (c) Require the Secretary to notify the Commission AND THE COUNTY BOARD OF 
COMMISSIONERS of the date, time and location of the hearing. 
 
Amendment to Section 19: 
 
Sec. 19. 1. The following persons shall appear at each hearing scheduled pursuant to section 16 or 17 
of this regulation: 
 (a) The county assessor of each county in which any of property that is the subject of the 
hearing is located or a representative of the county assessor. 
 (b) [A representative of the board of county commissioners of each county in which any of 
the property that is the subject of the hearing is located. 
 (c) ] A representative of the county board of each county in which any of the property that is 
the subject of the hearing is located. 
 
The purpose of the changes in sections 16, 17, and 19 is to remove the requirement that the county 
commissioners attend the hearing, but to keep them informed of the equalization process.  The request 
for the revision was made by county assessors at the workshop held on February 11, 2010.   
 
Additional Section: 
 
Sec. 23.  The effective date of these regulations shall be October 1, 2010. 
 
The purpose of the new Section 23 is to not impose a new equalization process during the current fiscal 
year.  The request for the revision was made by the Nevada Taxpayers Association. 
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REPLY IN SUPPORT OF JURISDICTIONAL STATEMENT

The Washoe County respondents (County) contest the taxpayers’

jurisdictional statement on two grounds: (1) that the district court decision was

not final and (2) that, even if it was, taxpayers are not “aggrieved” parties. The

County is wrong on both grounds. This Court has jurisdiction over this appeal.

A. The Dismissal Was an Appealable Final Judgment.

The County has confused the proceedings before the State Board of

Equalization (SBOE) with proceedings in the district court. Certainly the SBOE

proceeding is not completed. The petition for judicial review expressly sought

interlocutory review as authorized by NRS 233B.130. Rather than contest the

merits of the petition, both the County and the SBOE moved to dismiss. The

district court granted those motions and entered an order dismissing the petition.

An order of dismissal is as final as an order can be. Taxpayers took this appeal

from that order of dismissal.

The County cites Leyva v. National Default Servicing Goip., 127 Nev. Adv.

op. 40, n.3, 255 P.3d 1275, 1277 n. 3 (2011), for the proposition that “[ajn order

granting or denying a petition for judicial review is an appealable final judgment

only if it fully and finally resolves the matters as between all parties.” Washoe

County Respondents’ Answering Brief (County Brief), p. 4, Ins. 1-5 (Emphasis

added). All that Leyva’c footnote 3 says, however, is that “This court has

jurisdiction over the appeal from the district court’s final order in the judicial



review proceeding.” The “full and final resolution of all matters” language relied

upon by the County is found in Jacinto v. PennyMac Corp., 129 Nev. Adv. Op. 32,

300 P.3d 724, 726 (‘2013,), but with a critical caveat. Both Leyva and Jacinto arise

under the Foreclosure Mediation Program and interpret the judicial review

provisions of Rule 21 of the FMP Rules, rather than the judicial review provisions

of NRS Chapter 233B. As Jacinto expressly states, its judicial review holding is

limited to “FMP matters.” Jacinto, supra. Since FMP Rule 21 contains no

provision for interlocutory judicial review, FMP Rule 21 decisions have no

application to this case.

The County’s argument is, for all practical purposes, that there is no right to

appeal from a dismissal of a petition for interlocutory judicial review. Requiring

that such a dismissal “resolve” all the issues in the case is asking for the

impossible. When a court dismisses a case at the outset for lack of jurisdiction, it

is not required to decide the case on the merits before the jurisdictional decision

can be appealed. The jurisdictional dismissal is final and appealable. Similarly

here, the district court’s dismissal of taxpayers’ petition for interlocutory judicial

review was final and appealable under both NRAP 3A(b)(l) and NRS 233B.150.

Alternatively, if respondents are correct and the proceeding before the SBOE

was not a “contested case” reviewable under NRS Chapter 233B, then the district

court’s denial of taxpayers’ objections and acceptance of the SBOE’s report

concluded the mandamus proceeding. The acceptance of the SBOE report closed
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the mandamus case and constituted a final order appealable under NRAP 3A(b)(l).

B. Taxpayers Are “Aggrieved” Parties.

The County also argues that appellant taxpayers will not be “aggrieved”

parties until and unless their property values are increased. The law does not take

such a narrow view of the term “aggrieved.” Taxpayers are “aggrieved” and have

standing to appeal under NRAP 3A because they were parties to the proceedings in

the district court who were denied the relief they expressly sought which was the

interlocutory review and reversal of the SBOE decision. Taxpayers were

“aggrieved” by the district court’s denial and dismissal of that claim. See, e.g.,

Setteimeyer & Sons v. Smith & Harmer, 124 Nev. 1206, 1212-1213, 197 P.3d

1051, 1055-1056 (Nev., 2008); Jacinto, supra. In Jacinto, the district court granted

Jacinto’s petition for judicial review but denied his request for home loan

modification. This Court found that Jacinto was “aggrieved” and had standing to

pursue an appeal because “[ijn creating the Foreclosure Mediation Program, the

Nevada Legislature expressly created a right to seek a judicially imposed home

loan modification.” 300 P.3d at 726. Jacinto was “aggrieved” because he had a

statutory right to seek home loan modification not because he was entitled to a

home loan modification. Similarly, taxpayers here are “aggrieved” and have

standing to appeal because they have a statutory right to pursue interlocutory

judicial review and the denial of their petition deprived them of that right. See

Webb, ex rel. Webb v. Clark County School Dist., 125 Nev. 611, 617, 218 P.3d
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1239, 1244 (2009) (“the term ‘aggrieved’ means a ‘substantial grievance,’ which

‘includes. . . the denial to [a partyl of some. . . legal right.”)

REPLY ARGUMENT

I. Introduction

Incline Village/Crystal Bay taxpayers began this case more than ten years

ago seeking equalization of their 2003-2004 property valuations. As confirmed by

this Court’s decisions in State ex rel. State Board ofEqualization v. Bakst (Bakst,,),

122 Nev. 1403, 148 P. 3d 717 (2006,), and State ex rel. State Board ofEqualization

v. Barta (Barta), 124 Nev. 58, 188 P.3d 1092 (2008), in its 2002 appraisal, the

Washoe County Assessor’s Office used valuation methodologies at Incline

Village/Crystal Bay that it did not use elsewhere in Washoe County and that were

also not used elsewhere in the state, violating the constitutional requirement of

uniformity. Bakst and Barta involved a limited number of individual cases. This

parallel equalization matter was dismissed twice by the district court and twice

reversed and remanded by this Court. With the passage of time, taxpayers sought

equalization for subsequent years in which, under a 5-year reappraisal cycle, base

values were also determined by the invalid 2002 appraisal. After ten years, in a

mandated equalization hearing before the SBOE, the Assessor identified more than

5000 Incline Village/Crystal Bay properties which had been valued in the 2002

appraisal using the methodologies found unconstitutional in Bakst.

Equalization requires that these properties receive the relief affirmed by this
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Court for the Bakst parties. After first deciding to award that relief, the SBOE

reversed itself and entered an unprecedented order for the mass reappraisal of those

properties for each of the three tax years 2003-2004, 2004-2005 and 2005-2006,

for a total of more than 16,000 reappraisals.

Nothing in Nevada’s comprehensive statutory structure for property taxation

or its substantial decisional law construing those statutes authorizes an SBOE

reappraisal order. The SBOE’s attempt to arrogate such jurisdiction to itself

through regulation must be rejected as outside both the law and the regulation

making authority of the SBOE. The SBOE is a legislatively created body. Its

jurisdiction is defined by its enabling statute and cannot be expanded by regulation.

Even if jurisdiction could be expanded by regulation, only the Tax Commission

has the authority to adopt substantive tax regulations.

In any event, an SBOE reappraisal order is not within Nevada tax law

because such an order is neither a reasonable nor an appropriate remedy. The

process for appraisal, assessment, equalization and collection of property taxes is

fast-tracked. There is no room along that track for re-dos or starting over.

Furthermore, do-over reappraisals performed at the order of the SBOE would

violate constitutional due process requirements. Such reappraisals would have the

legal effect of initial appraisals but without the statutory due process protections

provided to the taxpayer upon an initial appraisal. This Court recognized these

policy considerations in Bakst and Barta when it rejected the remand requested by
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the SBOE and instead reset property values to their last uncontested level. If a

reappraisal order was not a reasonable or appropriate remedy for the 17 taxpayer

properties and the one year involved in Bakst, it cannot be a reasonable or

appropriate remedy for more than 16,000 properties over a three-year period.

II. The SBOE Lacks The Jurisdiction Under NRS §361.395 To Order A
County Assessor To Conduct Mass Retroactive Reappraisals.

The reappraisal ordering authority, if any, of the SBOE is an issue of first

impression. In over a hundred years of property tax assessment, review and

collection, the SBOE has never previously ordered an individual reappraisal in the

same tax year let alone thousands of reappraisals dating back more than 10 years.

Affirming the SBOE’s reappraisal jurisdiction would have potentially significant

implications for all Nevadans impacted by the assessment of real property taxes.

The SBOE and County offer four overlapping arguments in support of

SBOE “reappraisal” authority:

(1) An order for mass retroactive reappraisal is within the SBOE’s
discretion. Respondent State Board of Equalization’s Answering Brief (Dec.
26, 2013) (SBOE I), pp. 25-29; Respondent State Board of Equalization’s
Answering Brief (Jan. 15, 2014) (SBOE II), pp. 1-2, 12-13, 20, 30, 46; County
Brief, p. 36.

(2) The SBOE’s determination of its jurisdiction should be accorded
deference under the Chevron doctrine. SBOE 1, p. 28.

(3) The State Board may apply its “first-time interpretive equalization
regulations” retroactively to order mass reappraisals. SBOE II, pp. 13, 20-28.

(4) The SBOE has jurisdiction to equalize by reappraisal because
reappraisal is a “reasonable” interpretation of the statute and an “appropriate”
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remedy. SBOE I, pp. 11-12, 24-29; SBOE II, pp. 13-15, 29-30, 46-47; County
Brief, pp. 16, 22, 24.

None of these arguments is supported by the statutes or the case law either in

Nevada or any other jurisdiction.

A. SBOE Jurisdiction Is A Matter Of Statute Not “Discretion.”

1. A Statutorily Created Agency Can Exercise Jurisdiction
Only Within The Parameters Of Its Enabling Statutes.

The argument that this Court must affirm the order for mass retroactive

reappraisal as an exercise of the SBOE’s discretion merely begs the question. The

SBOE can exercise “discretion” only within the parameters of its enabling statutes.

It has no “discretion” to extend or expand on its statutory jurisdiction. As this

Court noted with respect to its own jurisdiction:

This court’s jurisdiction is defined by Nevada law and,
notably, this court cannot expand its jurisdiction based on
general principles of fundamental fairness. State v. Lewis,
124 Nev. 132, 137, 178 P.3d 146, 149 (2008).

The SBOE admits that NRS §361.395 “provides the only statutory authority

for the State Board to equalize statewide. . . .“ SBOE II, p. 21, Ins. 5-6. If the

SBOE has “discretionary” authority to order mass retroactive reappraisal, then the

basis for that authority must lie in NRS §361.395. Since NRS §361.395 contains

no provision expressly authorizing reappraisals, any such authority must be

implied. Tax statutes, however, are construed strictly, in favor of the taxpayer and

are not extended by implication. NRS §360.291(1)(o)(”[Ejach taxpayer has the
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right: *** to have statutes imposing taxes and any regulations adopted pursuant

thereto construed in favor of the taxpayer if those statutes or regulations are of

doubtful validity or effect, unless there is a specific statutory provision that is

applicable”); Harrah’s’ Operating company, Inc. v. State, Dep’t of Taxation, 130

Nev. Adv. Op. 15, P.3d. , 2014 WL 1096723 (March 20, 2014,) (“tax

statutes are to be construed in favor of the taxpayer”); cashman Photo v. Nevada

Gaming coin ‘ii, 91 Vev. 424, 538 P. 2d 158 (1975) (“A tax statute particularly must

say what it means. We will not extend a tax statute by implication.”).

The language of NRS §361.395 is straightforward and precise. It has a

“plain meaning.” The sum of the SBOE’s equalization authority is to “equalize

property valuations” by “reviewing” the corrected tax rolls and then “raising or

lowering” the values as previously established by “county assessors, county

boards of equalization and the Nevada Tax Commission.” Determining the amount

by which values are raised or lowered is the limit of the SBOE’s discretion.

Under the language of the statute, however, that discretion must be exercised

on valuations already “established by all the county assessors and county boards

of equalization and the Nevada Tax Commission.” NRS §‘361.395(1)(b). Under

the statute as written, the SBOE has no authority to create new values by ordering

The SBOE argues that, if taxpayers are correct in their analysis, then the
SBOE can do nothing because it has “no specific powers” under NRS §361.395.
SBOE II, p. 26, Ins. 9-12. It is not clear what the SBOE means by this argument.
“Raise” and “lower” values are not only “specific” powers, they are all the powers
necessary to equalize valuations.
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county assessors to perform mass reappraisals. Equalization is limited to adjusting

values already “established” by the assessors, county boards, and the Commission.

2. There Is No Basis For Examining The Legislative History
Of The Unambiguous NRS §361.395 And No Legislative
History To Examine.

Effectively acknowledging that NRS §361.395 is unambiguous, respondents

argue that this Court should nonetheless examine the statute’s legislative history.

SBOE II, pp. 25-26. Respondents quote the U.S. Supreme Court in Harrison v.

Northern Trust Co., 317 U S. 476, 479, 63 S. Ct. 361, 87 L. Ed. 407 (1 943) (“words

are inexact tools at best and for that reason there is wisely no rule of law

forbidding resort to explanatory legislative history no matter how ‘clear the words

may appear on’ superficial examination.”) Id., p. 25, Ins. 9-13. Respondents,

however, miscite Harrison in this context.

Harrison involved the federal estate tax charitable beneficiary deduction.

The Seventh Circuit based its ruling on the “unambiguous” language of the

applicable statute and Supreme Court precedent in Edwards v. Slocum, 264 US.

61, 44 S. Ct. 293, 68 L.Ed. 564 (1924). Reversing, the Supreme Court found that

the words “payable out of’ as contained in the statute as amended were, in fact,

ambiguous and accordingly justified an examination of the legislative history.

The Supreme Court wrote as follows:

[Wje think [the Circuit Court] should have considered
the legislative history of [the amendment to the statute] to
determine in just what sense Congress used the words
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‘payable out of’. The committee reports on [the
amendment to the statute] demonstrate that it was
intended as ‘a legislative reversal of the decision’ in
Edwards v. Slocum, supra [citations omitted] 317
US. at 479-480.

The U.S. Supreme Court does not endorse going beyond the unambiguous

language of a statute to examine its legislative history. See Ratzlaf v. US., 510

U.S. 135, 147—48, 114 S.Ct. 655, 126 L.Ed.2d 615 (1994) (the Court would “not

resort to legislative history to cloud a statutory text that is clear”); Bates v. US.,

522 U.S. 23, 29, 118 S.Ct. 285, 139 L.Ed.2d 215 (1997) (courts must “resist

reading words or elements into a statute that do not appear on its face”); Barnhart

v. Sigmon Coal Co., 534 U.S. 438, 122 S.Ct. 941, 151 L.Ed.2d 908 (2002) (“When

the words of a statute are unambiguous, then, this first canon is also the last:

judicial inquiry is complete.”).

In any event, respondents have omitted the most important prerequisite to

exploring a statute’s “explanatory legislative history.” They have failed to

provide the relevant legislative history.

By the respondents’ own admission, the only statute that matters to the

SBOE’s equalization authority is NRS §361.395. Respondents have provided

neither the legislative history of NRS §361.395 nor any citation to any portion of

that history. The only legislation referenced by respondents is Assembly Bill 317

which was adopted by the 1975 Legislature. SBOE II, p. 24, Ins. 7-16.

AB 317 created a SBOE that was separate from the Tax Commission, as
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codified at NRS §361.375. AB 317 made no changes to the SBOE’s pre-existing

equalization jurisdiction under NRS §361.395. A copy of the published legislative

history of AB 317, from the Legislative Counsel Bureau’s website, is included in

the Reply Addendum (RPA) at RPAOO4-RPA196. The Court is requested to take

judicial notice of that history which reflects that no changes were made or

proposed to NRS §361.395 and no discussion of the SBOE’s equalization

jurisdiction took place.

Respondents’ failure to provide the legislative history of NRS §361.395

suggests that such legislative history either does not exist or would not support

their position. In any event, this Court cannot “expand” on the unambiguous

language of NRS §361.395 based on the absence of legislative history.

There is no “reappraisal” option in the statute and no basis for implying a

reappraisal option. In Cashman, supra, for example, the omission of the term

“services” in the relevant statute precluded the taxation of photographic services.

91 Nev. at 426-427, 538 P.2d at 159-1 60. Likewise, in Harrah Operating Co.,

supra, this Court reversed the Tax Commission decision on the grounds that it

would not “impose a temporal requirement not found in the statute.” 130 Nev.

Adv. Op. 15, p. 7.

This Court wrote as follows:

[Tjhis court must apply the statutes as written. * * * Any
expansion of Nevada’s use tax must come from the
Legislature, not this court. Id.atfn.2.
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This Court must apply NRS 36 1.395 as written. The SBOE’s order for mass

retroactive appraisal must be set aside. Any authority in the SBOE to order mass

reappraisal must come from the Legislature.

B. There Is No Basis Here For chevron Deference.

1. The Legal Conclusions Of An Administrative Agency
Are Reviewed De Novo Under Nevada Law With
No Deference To Agency Interpretations That Are Not
Within The Language Of The Statute And Made By
The Agency Charged With Administrative Authority.

Respondents argue that the SBOE is entitled to determine its own

jurisdiction and that, under Chevron, US.A., v. Natural Resources Defense

Council, Inc., 467 U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984), and City of

Arlington, Texas v. F.C.C.

____U.S.

, 133 S.Ct. 1863,

____L.Ed.2d____

(2013), this Court should defer to that determination as long as it is reasonable.

SBOE I, p. 28, Ins. 9-10. According to respondents, this Court simply does not

have to “puzzle over” the SBOE jurisdiction issue at all. Id., p. 28, Ins. 20-21.

Respondents are mistaken. This Court reviews de novo the legal conclusions

of an administrative agency. See, e.g., Harrah Operating C’o., supra, 130 Nev.

Adv. Op. 15, pp. 3...4. Nev. Tax Comm ‘ii v. Nev. Cement Co., 1] 7 Nev. 960, 964, 36

P.3d 418, 420 (2001)(”Questions of law, including the administrative construction

of statutes, are subject to independent appellate review.”); Langman v. Nevada

Administrators, Inc., 114 Nev. 203, 207, 955 P.2d 188, 190 (1998) (“Because this
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case concerns the construction of a statute, ... independent review is necessary.”)

In the context of that de novo review, this Court gives deference to administrative

interpretation of the statute only where both (1) the agency making the

interpretation is “charged with the duty of administering [the statutej” and (2) the

agency interpretation is “within the language of the statute.” Clark County School

Dist. v. Local Gov’t, 90 Nev. 442, 446, 530 P.2d 114, 117 (1974); Dutchess

Business Services, Inc. v. Nev. State Bd. ofPharmacy, 124 Nev. 701, 709, 19] P. 3d

1159, 1165 (2008); UMC Physicians’ Bargaining Unit of Nevada Service

Employees Union v. Nevada Service Employees Union, 124 Nev. 84, 88-89, 178

P. 3d 709, 712 (2008); Taylor v. Nev. Dep ‘t ofHealth & Human Services, 129 Nev.

Adv. Op. 99,p. 4, 314 P.3d 949, 951 (Nev., 2013).

Neither prerequisite to deference to agency interpretation is met here. The

SBOE is not the agency charged with the duty of administering Nevada property

tax law, including equalization. The Department of Taxation, headed by the Tax

Commission, is expressly charged with that duty. NRS §360.200; §360.215.

Furthermore, the authority to order assessor do-over reappraisals is found nowhere

“within the language of the statute.” NRS §361.395 contains no mention of the

word “reappraisal.” The only references to “reappraisal” in the entirety of NRS

Chapter 361 are to appraisals done of properties that were appraised in a prior year.

NRS §361.227(5); 361.260; 361.300; 361.333.

Under Nevada law, in its de novo review of NRS §361.395, this Court can
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give no deference to the SBOE interpretation of its jurisdiction. That de novo

review must conclude that the statute contains no authority whatsoever for a mass

retroactive reappraisal order.

2. Respondents’ Reliance On Chevron Is Misplaced.

Chevron, City of Arlington, and related cases are all federal cases dealing

with federal statutes and federal agency interpretations of those statutes. The

SBOE erroneously suggests that this Court has adopted the Chevron doctrine

because it “has cited to Chevron in support of its opinion giving deference to a

state executive branch agency’s determination.” SBOE I, p. 28, Ins. 10-20, citing

Thomas v. aty of North Las Vegas, 122 Nev. 82, 102, fn. 50; 127 P.3d 1057,

1070, fn. 50 (2006). Thomas is the single reference to the C’hevron decision in the

entirety of this Court’s jurisprudence and no “state executive branch agency” was

involved in that case. Nor was any Nevada statute. In Thomas, two former City

police officers and the City were opposed by the police union. The Thomas

reference to Chevron related to an interpretation by the National Academy of

Arbitrators of a provision of the Code of Professional Responsibility for

Arbitrators of Labor—Management Disputes. 122 Nev. at 101-102 andfn. 50.

Furthermore, even if this Court had decided to adopt an analogous state

Chevron doctrine, the prerequisites to the application of that doctrine are missing.

The Chevron deference doctrine has two requirements:

(1) an ambiguous statute and
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(2) an interpretation by an agency with the authority to make the

interpretation. Smiley v. Citibank (South Dakota,), N.A., 517 US. 735, 116 S. Ct.

1730, 135 L.Ed.2d 25 (1996); see also, Chevron, supra at 843-844; City of

Arlington v. F.C.C., supra, 133 S. Ct. at 1868-1871 (“the agency must have

received congressional authority to determine the particular matter at issue in the

particular manner adopted.”); US. v. Mead Coip., 533 US. 218, 226-227, 121

S.Ct. 2164, 150 L.Ed.2d 292 (2001)( “An agency interpretation warrants [Chevron]

deference oniy if Congress has delegated authority to definitively interpret a

particular ambiguity in a particular manner.”).

An “ambiguous” statute is “capable of being reasonably understood to have

more than one meaning.” Vaidez v. Employers Ins. C’o. ofNev., 123 Nev. 170, 174,

162 P.3d 148, 151 (2007). It is undisputed that the language of NRS §361.395(1)

is plain, unambiguous and capable of a single ordinary meaning. The SBOE is

directed to equalize by raising or lowering the values established by county

assessors, county boards of equalization and the Tax Commission. No authority is

given to order new valuations by any of those entities.

Furthermore, the SBOE is not the agency designated by the Nevada

Legislature with the authority to adopt substantive regulations under the tax

statutes. Under NRS §233B.040, an agency can adopt regulations only “to the

extent authorized by the statutes applicable to it.” The sole authority for adopting

regulations interpreting property tax statutes is the Tax Commission. NRS
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§360.090; §360.250. The SBOE, in fact, is required to comply with regulations

adopted by the Tax Commission. NRS §361.375(10). The SBOE regulation

authority is limited to “regulations governing the conduct of its business.”2 NRS

§361.375(9). Again, the statutory language is significant. The statute does not

authorize the adoption of regulations governing the “business” of the SBOE, which

includes equalization, but rather, just the “conduct” of that business.

The SBOE is authorized by law only to adopt regulations governing

procedure before the Board. The SBOE has no authority to adopt substantive

regulations with respect to equalization or any other property tax matter. When the

Legislature separated the SBOE from the Tax Commission, it did not create rival

tax regulation authority. There can be no Chevron deference where there is no

regulatory authority.

C. The SBOE’s (Unauthorized) 2010 Equalization Regulations
Are Neither Interpretive Nor Applicable Retroactively;
Moreover, Those Regulations Were Not Followed In This Matter.

1. The SBOE Did Not Follow Its (Unauthorized)
2010 Equalization Regulations In This Case.

The SBOE argues this case as though it applied its 2010 equalization

regulations in responding to the Writ of Mandate and in ordering mass retroactive

reappraisals performed by the Washoe County Assessor. This Court, however,

2 The SBOE is also expressly authorized to “establish procedures for county
boards [of equalization]. NRS §361.340(11) The SBOE has established those
procedures by regulation. NA C 361.622-361.645.

16



cannot decide this case on that false premise. In truth, the SBOE did not apply and

could not have applied its 2010 equalization regulations because those regulations

contain no provisions for (1) the resolution of taxpayer equalization grievances as

directed by the Writ of Mandate, (2) prior year equalization, or (3) “equalizing”

just a single geographic area within a single county. Appellants’ [Firsti

Supplemental Appendix(ASA)-VLOO31-VL0044.

Even attempting to apply the 2010 equalization regulations would have

required the SBOE to consider, at a minimum:

1. The tax roll of each county, as corrected by the
county board and filed with the Secretary pursuant to
NRS 36 1.390;

2. The central assessment roil prepared pursuant to
NRS 361.3205;

3. The results of any relevant ratio study conducted
by the Department pursuant to NRS 361.333;

4. The results of any relevant audit of the work
practices of a county assessor performed by the
Department pursuant to NRS 361.333 to determine
whether a county has adequate procedures to ensure that
all property subject to taxation is being assessed in a
correct and timely manner;

5. Any relevant evidence submitted to a county
board or the State Board pursuant to NRS 361.355;

6. Any information provided to the State Board
pursuant to NAC 36 1.661, 36 1.662 and 36 1.663; and

7. Any other information the State Board deems
relevant. NA C 361.660 (ASA-VL00008).

Attempting to apply the 2010 equalization regulations would also have required “a

systematic investigation and evaluation of the procedures and operations of the

county assessor.” NAC 361.663 (ASA-VL0037).
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None of that was done here. All the SBOE did, and not on its own initiative

but as directed by the Department, was to cherry-pick isolated provisions of the

regulations to use to justify its interlocutory decision. Those provisions included

the definition of “equalize property valuations” and the purported authority to order

assessor reappraisals. NAC 361.652; 361.665 (ASA-VLOO31, VL0038). The

2010 equalization regulations, however, contain no provision authorizing their

piecemeal use. There is no authority anywhere in the law for the retroactive, or

even the prospective, piecemeal application of selected provisions.

2. The SBOE’s 2020 Equalization Regulations Are Not
“Interpretive” Under The LB Properties Decision.

In County of Clark v. LB Properties, Inc., 129 Nev. Adv. Opn. 96, 315 P. 3d

294 (2013), this Court introduced into Nevada law the distinction between

“interpretive” and “legislative” regulations. In LB Properties, the regulation in

question concerned the valuation of remainder parcels of real property. The

property valuation at issue, however, in LB Properties had occurred prior to the

adoption of the regulation. Preferring the new valuation method over the method

previously used by the county assessor, the taxpayer argued that the new regulation

was merely “interpretive” and thus could be applied retroactively. The Court

rejected the taxpayer’s argument both as to the nature of the new regulation and the

parameters of retroactive application.
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The Court first distinguished between interpretive and legislative regulations

as follows:

Interpretive regulations construe, but do not expand
upon, the terms of a statute. Legislative regulations, by
contrast, are adopted under power delegated by the
Legislature to an agency and establish substantive rules
that create standards of conduct and impose new rights or
duties. 315 P. 3d at 296 (Emphasis added).

The Court then held that the regulation at issue was legislative, writing as follows:

[It] establishes a substantive rule for assessing and
valuing remainder properties; it does not merely construe
the meaning of the statute. Thus, NAC 361.61038 is
legislative, not interpretive. 315 P. 3d at 296.

Applying the LB Properties analysis in the present case, the Court must

similarly reject the notion that the 2010 equalization regulations are “interpretive.”3

Those regulations take up 14 pages and more than 3600 words. ASA-VLOO31-

VL0044. The 2010 regulations do not “merely construe the meaning of [NRS

§361.395).” Interpretive regulations have been compared to judicial constructions

Although the 2010 equalization regulations are not “interpretive,” they
cannot fairly be characterized as “legislative” either, at least in their entirety. To
the extent the 2010 equalization regulations prescribe the conduct of SBOE
equalization hearings, they fall under the SBOE’s statutory authority to adopt
regulations governing the “conduct” of Board business. NRS §361.375(9); NRS
§233B.040(1). However, to the extent the 2010 equalization regulations purport to
expand the jurisdiction of the SBOE, to create new powers over county assessors
and others, or to define statutory terms, they are unauthorized by any legislative
directive. To that extent, they usurp the plenary regulation making authority of the
Tax Commission under NRS §360.090 and are void and unenforceable. See, e.g.,
Diageo-Guinness USA, Inc. v. State Rd. ofEqualization, 140 CaLRptr.3d 358, 364
(Cal.App. 2012).
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of a statute. See, e.g., Brown v. Bank of America, N. A., 457 F. Supp. 2d 82, 88

(2006). Neither this Court nor any other court has ever needed 3600 words to

“construe” a statute. The 2010 equalization regulations, like the valuation

regulation in LB Properties, establish, or at least purport to establish, new

substantive rules for equalization.

2. The SBOE Confuses “Interpretive” With “Interpretative.”

In claiming that the 2010 equalization regulations are “interpretive,” the

SBOE primarily relies not on LB Properties but rather on the Ninth Circuit

decision in Southern C’alfornia Edison Company v. F.E.R.C., 770 F.2d 779 (9th

Cir. 1985). Citing Southern Caflfornia Edison, the SBOE argues that the 2010

equalization regulations are “interpretive” because “they provide procedures and

remedies.” SBOE II, p. 28, Ins. 9-10. “Providing procedures and remedies” is

different from the “merely construe” standard articulated by this Court in LB

Properties, 315 P. 3d at 296.

The term “interpretive” actually does not appear anywhere in the Southern

California Edison opinion. That opinion deals with a different issue raised by the

federal Administrative Procedure Act, which distinguishes between “substantive”

and “interpretative” regulations and only requires “substantive” rules to satisfy the

“notice and comment” requirements. 5 US.C. § 553(b)(3)(A). The issue in

Southern C’alfornia Edison was whether a FERC regulation was “substantive” or

“interpretative” under the APA. Although the SBOE uses “interpretive” and
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“interpretative” as though they were the same word, the two words represent

different legal standards. The federal APA’s distinction between “interpretative”

and “substantive” regulations has no bearing whatsoever on whether the 2010

equalization regulations are “interpretive” or “legislative” under Nevada law.

4. The Retroactive Application Of The 2010
Equalization Regulations Is Prohibited.

Respondents cite LB Properties not for its “merely construe” standard but

rather for its language on retroactive application to the effect that:

Despite the general rule against retroactivity, if a
regulation is a first-time interpretive regulation,
application to preexisting issues may be permissible. LB
Properties, supra, 315 P.3d at 296.

Since the 2010 equalization regulations do not “merely construe” NRS §361.395,

however, and do not qualify as “interpretive,” respondents cannot avail themselves

of this possible “exception” to the general bar against retroactive application. LB

Properties, supra, 315 P. 3d at 297.

Even if the equalization regulations could be fairly characterized as

“interpretive,” their retroactive application would still be barred under LB

Properties. “Interpretive” regulations can be applied retroactively only if (1) they

reflect no change in the law or (2) the language authorizes retroactive application.

LB Properties, supra, 315 P. 3d at 296. To try to satisfy these requirements, the

SBOE argues that the 2010 equalization regulations “do not change past practice,”

that “there is no ‘explicit break from prior practice” and that the regulation does
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not state that it “could not be retroactively applied.” SBOE II, p. 13, Ins. 8-9; p.

29, Ins. 3-5. These assertions fly directly in the face of the facts, the SBOE’s own

description of its “past practice” and the language of the regulations.

The 2010 equalization regulations totally change “past practice” because

they create a process where none existed before. This very case survived an initial

motion to dismiss because of the absence of any administrative process to exhaust.

Village League to Save Incline Assets v. State cx rd Department of Taxation, No.

43441 (Nev. March 18, 2009). The SBOE itself describes its “past practice” earlier

in the brief as follows:

Prior to the Bakst and Barta cases and since at least 1975,
the State Board heard individual cases and equalized
property on the basis of evidence received during
individual hearings while the Nevada Tax Commission
(NTC) equalized statewide. SBOE II, p. 21, ins. 7-10;
see also, SSA-VLI3O-VL136 (Equalization Order
(July 12, 2004)).

The process created by the 2010 equalization regulations which, for all practical

purposes, excludes individual taxpayers can only be described as a “change” and

an “explicit break” from a past practice of “equalizing” based on individual

taxpayer cases. The SBOE further expressly acknowledged the break with past

practice in its explanation of the need for delaying the effective date of the

regulations to avoid “impos[ingj a new equalization process during the current

fiscal year.” RPAOO3 (Emphasis added.)

The SBOE is technically accurate in claiming that the 2010 equalization
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regulations do not expressly prohibit their retroactive application. SBOE II, p.

29, Ins. 3-5. Under the law, however, retroactive application requires not the

absence of a prohibition but rather the affirmative authorization. LB Properties,

supra, 315 P.3d at 296. The 2010 regulations never use the word “retroactive,”

never even use the past tense, and, more importantly, expressly provide for

prospective application. ASA-VLOO3 1 -VL0044, VL0044. Retroactive

application is not authorized by the 2010 equalization regulations and is therefore

barred as a matter of law. LB Properties, supra, 315 P.3d at 296, see also Barta,

supra, 124 Nev. at 622, 188 P.3d at 1099.

D. Mass Retroactive Reappraisal Is Neither A Reasonable
Interpretation Of The Statute Nor An Appropriate Remedy.

1. Mass Retroactive Reappraisal Is Neither A Reasonable Nor
An Appropriate Equalization Remedy.

An order for mass retroactive reappraisal is neither reasonable nor

appropriate nor consistent with the public policies that underlie property taxation.

The most persuasive argument against a mass retroactive reappraisal remedy is the

complete absence in a comprehensive Nevada property tax statutory system of any

authority for such a remedy. Not only are there no statutory provisions authorizing

do-over reappraisals4 of any kind, there are also, significantly, no statutory

The Court should note that there are a few references in the property tax
statutes to “reappraisals.” Those references, however, are to new appraisals of the
same property in subsequent years. Property values change and property, under
the law, must be “reappraised” and values updated to reflect those changes. There
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provisions protecting the due process rights of taxpayers whose property would be

subject to such a do-over reappraisal.

a. An Order For Reappraisals Is Inappropriate And
Unreasonable Because There Are No Statutory Due
Process Protections For Reappraisals.

It is universally understood that taxes are a taking of property which requires

due process. The Nevada Legislature has adopted several provisions to protect the

rights of taxpayers upon the initial yearly valuation of their real property. NRS

§361.300(6) requires that, prior to December 18 of the preceding year, the taxpayer

receive a notice of the assessed value. The taxpayer has until January 15 of the

following year to file an appeal of that valuation with the county board of

equalization. NRS §361.356. A copy of the appraisal and supporting documents

must be provided at taxpayer request on 15 days’ notice. NRS §361.227(9,)’. The

county board hears taxpayer appeals in the month of February. NRS,S’36].340(]1)

Depending on when the assessed value notices are sent out, the taxpayer property

owner has from 50-75 days to prepare for the hearing before the county board.

The Legislature, however, has enacted no due process provisions whatsoever

are no references in the Nevada tax statutes to “do-over” reappraisals, or, in other
words, the preparation of more than one appraisal for property applicable to a
single tax year.

The 15 days is required because the Assessor does not prepare individual
appraisals of properties in the ordinary course. In a mass appraisal system,
individual appraisals are prepared only if a taxpayer makes a request under the
statute. SSA-VL137 (Washoe County Assessor letter to Incline taxpayers
(2004)).
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for “do-over” reappraisals. There is no statutory provision for notice to the

taxpayer property owner of a “do-over” valuation, no procedure for obtaining

information about that valuation or for challenging that valuation, no procedure for

reassembling the county board of equalization to hear such challenges, no

provision for taking a further appeal from the county board to the state board.

The SBOE is a creature of statute and its jurisdiction and authority are

bounded by legislative intent as expressed in the statutory language. Nevada Power

Co. v. District C’ourt, 120 Nev. 948, 956, 102 P.3d 578, 583 (2004). The legislative

intent here is clear. The Nevada Legislature would not have granted the SBOE the

jurisdiction to order county assessors to conduct “do-over” reappraisals without

enacting the required due process safeguards to protect taxpayer property owners.

Under the SBOE’s reappraisal order, the assessor is required to report the

new “reappraisal” valuations only to the SBOE. APX(2)0408-0409. Taxpayers

will be able to learn their new assessed valuation only at the time and to the extent

the SBOE makes the assessor’s report a public record. Taxpayers will have no

access to the basis for the new valuation. Although the previously established

values are admittedly void and of no effect, a taxpayer will have no process other

than by extraordinary writ to review the “reappraisal” valuations unless those

valuations are higher than the void and meaningless existing values. If the new

valuations are higher, the SBOE will schedule a hearing on 10 days’ notice at

which the taxpayer can appear but, without any access to the basis for the new
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valuation, can make no effective challenge to the new valuation.6

When increased valuations are approved over ineffective taxpayer

objections, the increased assessments will create lien issues as well. Under NRS

§361.450, any tax is a perpetual lien on the property attaching on July 1 of the year

for which the taxes are levied and immediately becoming “superior to all other

liens, claims, encumbrances and titles on the property.” Over more than 10 years,

some properties will have been sold, perhaps more than once. Purchasers of

property may suddenly find themselves not only owing property taxes for years

when they did not own the property but also in violation of warranties of lien free

status required to obtain financing.

The SBOE argues that there is no due process violation on these facts

because this is equalization not the individual appraisal process. But the SBOE

cannot have it both ways. At the direction of the SBOE, the County Assessor

provided lists of properties to be reappraised. There was a list for each of the three

years in issue: 2003/2004, 2004/2005 and 2005/2006. Although the Assessor did

not provide a total number of properties, each of the lists consists of 180+ pages

and each page identifies approximately 30 properties. Three lists of approximately

5,400 properties each means a total of about 16,000 reappraisals. The SBOE

6 The SBOE purports to “correct” taxpayers and point out that the statute
provides for 30 days’ notice. But the 30 days came about by amendment in the
2013 Legislature and specifically applied only to tax years after 2013. See
RPA198. Furthermore, with no taxpayer right to the basis for the reappraised
valuation, even 30 days violates the basic tenets of due process.
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cannot order some 16,000 individual property “reappraisals” by the Assessor and

then fairly claim that this matter does not involve individual appraisals or the

accompanying due process rights of taxpayers.

b. The SBOE Lacks The Jurisdiction To Order
Reappraisals Conducted Under Different Valuation
Regulations Than The Initial Appraisals.

In addition to the due process issues, the Equalization Order in this matter

creates additional constitutional violations by directing that the new appraisals be

performed under current year regulations. Under ordinary conditions, appraisal is

a trailing process. Properties at Incline Village/Crystal Bay were appraised in 2002

for the tax years 2003-2004 through 2007-2008. The appraisal “problem” that

resulted in the Bakst and Barta decisions was the absence of vacant land at Incline

Village/Crystal Bay to support a comparable sales valuation of the land portion of

residential property. The Assessor adopted methodologies to deal with that

“problem” but those methodologies were not used elsewhere in Washoe County or

in other Counties and had not been promulgated in Tax Commission regulation for

uniform use throughout the State. As this Court wrote in Bakst, supra:

As of 2002, the Tax Commission had not fully complied
with its statutory duty to establish regulations that the
county assessors could adopt for circumstances in which
comparable rates might be difficult to determine. 122
Nev. at 1414, 148 P.3d at 725.

Since the Washoe County Assessor could not perform constitutional appraisals

under the existing 2002 regulations, the SBOE, in its Equalization Order, directs
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the assessor to perform new appraisals of certain Incline Village/Crystal Bay

properties using 2003 temporary regulations for 2003-2004 and apparently 2004

permanent regulations for 2004-2005 and 2005-2006. Since no other property in

Incline Village or elsewhere in the state was appraised for 2003-2004 using the

2003 temporary regulations, or for 2004-2005 using the 2004 permanent

regulations, the result is and can only be new non-uniform and unconstitutional

valuations. The only difference between these new unconstitutional valuations

and the unconstitutional valuations set aside in Bakst and Barta is that these are

“equalization” non-uniformities and are thus, in the SBOE’s view at least, for all

practical purposes, non-reviewable by the courts.

The constitutional issues raised by any order of reappraisal and the

additional constitutional issues raised by the terms of this particular Equalization

Order of reappraisal cannot be overcome. Under the Nevada tax statutes and

decisional law and the policies reflected in both, there can be no credible argument

that an order of reappraisal is an authorized remedy, let alone that it is either

“reasonable” or “appropriate.” This is not a close question. The SBOE’s reappraisal

order is outside its jurisdiction and against the law.

2. Respondents’ Cases Do Not Support Their Claim That
Reappraisal Is Reasonable Or Appropriate.

Respondents cite four cases for the proposition that a reappraisal order is a

“reasonable and appropriate” remedy. SBOE I, p. 27, Ins. 21-23; SBOE II, pp.
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29-3 1. None of the cases supports their argument.

In Kindsfater v. Butte County, 458 N W2d 347 (S.D. 1990), the parties

stipulated to an order requiring properties to be revalued. It may be “reasonable”

or “appropriate” for a court to order reappraisals that have been agreed to by the

parties. There was certainly no such agreement in the present case.

McNayr v. State ex rei. Dupont Plaza Center, Inc., 166 So. 2d 142 (Fia.

1964), did not involve an order for the reappraisal or reassessment of property.

The Dade County Assessor had valued property at 100% of market value and then

put it on the assessment roll at 50% of that value. The Florida Supreme Court

affirmed a writ of mandamus issued by the trial court compelling the assessor to

follow the law. The Court wrote as follows:

The Dade County Tax Assessor testified that just value of
property may be accomplished by doubling the present
values fixed on the tax roll and this may be done without
significant delay and its accomplishment is a relatively
simple matter. The Tax Assessor having arrived at the
just valuation of property for his tax roll does not have
the discretion to adopt 50% of it as the value for ad
valorem tax purposes. 166 So.2d at 144.

There was no order for reappraisal. The assessor was simply ordered to

correct the assessment roll. There was also no retroactive application. The McNayr

writ was issued in 1964 and ordered the correction of the 1964 tax roll.

Village of Ridgefield Park v. Bergen county Board of Taxation, 157 A.2d

829 (NJ 1960), involved an interlocutory determination that, upon proper proof,
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the plaintiff municipality “would be entitled to an order compelling the assessor to

follow the law and assess property at 100% of its true value. 157 A.2dat 832. The

New Jersey Court made very clear, however, that any such order which might be

issued could only involve future assessments because “retroactive reassessments of

all property would entail disorder hurtful to the public interest.” Id. Respondents’

have totally misconstrued the RidgejIeld Park opinion.

Coan v. Board of Assessors of Beverly, 211 N.E.2d 50 (‘Mass. 1965,),

similarly involved a court (not agency) order requiring the assessors to follow the

law and assess all property at 100% of value and directing a prospective

revaluation of all property. 211 N.E.2d at 52. Nothing in any of the respondents’

cases supports their proposition that an order for the mass reappraisal of property

going back ten years is a “reasonable” interpretation of the Board’s equalization

“jurisdiction” under NRS §361.395. No such cases can be cited because no such

cases exist.

III. The SBOE’s Interlocutory Order For Mass Retroactive Reappraisal Is
“Ripe” For Review Because Taxpayers Have No Adequate Remedy In
A Final Decision.

The County argues that the issues in this case are not “ripe” for review. That

argument addresses only an interlocutory order in a “contested case.” If

respondents are correct and the matter before the SBOE was not a “contested case,”

then the ripeness argument is mooted. Respondents are certainly entitled to argue
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alternative theories. The context of those theories just needs to be clarified so that

their merits may be given proper consideration by this Court.

“Unripe” is essentially just a different label for the “lack of an adequate

remedy in review of the final decision” established by statute as a prerequisite to

interlocutory judicial review. NRS 233B. 130(b). No additional “ripeness” overlay

can be imposed on the statutory right to interlocutory review.

Respondents argue that taxpayers will have an “adequate remedy” in review

of the final SBOE determination and mock taxpayers’ concern about the

unnecessary expenditure of public funds on mass reappraisals that are outside the

jurisdiction of the SBOE. County Brief, p. 31. This Court can distinguish, even if

respondents cannot, between the taxpayers’ efforts to vindicate their rights against

unconstitutional government action and the expenditure of public funds complying

with an extra-jurisdictional order. Taxpayers spent their own money to pursue

their rights. Taxpayers did not force Washoe County or the SBOE to defend the

unconstitutional actions of government officials or to unsuccessfully appeal

adverse decisions to this Court. Taxpayers not only paid their own legal expenses

but ultimately paid for unwise governmental decisions as well. Respondents

apparently want to continue the unnecessary expenditure of public funds

notwithstanding the availability of interlocutory review.7

The County respondents inexplicably propose that the SBOE appoint an
independent third-party appraiser to “alleviate” the unnecessary expenditure of
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The lack of an adequate remedy in this case is not just a matter of the

unnecessary and wasteful expenditure of public funds. The jurisdiction of the

SBOE to order county assessors to complete mass reappraisals going back ten

years may not even be challengeable on a final decision. Under MRS §233B.130

and NRS §361.4 10, review of a final decision is limited to the findings made by

the SBOE in that final decision. Furthermore, requiring taxpayers to wait to

challenge the reappraisal jurisdiction of the SBOE after a final decision, if

available at all, would still impose further delay and expense on taxpayers who

have already been pursuing equalization in this matter since 2003, through two

district court dismissals followed by. subsequent reversals and remands by this

Court. In Taft corners Associates, Inc., 632 A.2d 649, 652 (Vt. 1993,), involving a

similar provision of the Vermont administrative procedures statutes, the Vermont

Supreme Court reversed the trial court and approved interlocutory review of an

intermediate agency order. The Vermont Court wrote as follows:

[W] here an agency has clearly exceeded its jurisdiction
in an intermediate ruling, interlocutory review is
appropriate. Id.

Respondents also argue that taxpayers have an adequate remedy in the

ability to challenge any increased valuation that results from the reappraisal

public funds concern of taxpayers. County Brief, p. 31, fn. 4. Whether the
16,000 or so “reappraisals” are done “in-house” by the Washoe County Assessor or
out-sourced to a third-party appraiser or appraisers, the cost will be borne by the
taxpayers and, absent SBOE jurisdiction for such an order, that cost will be just as
unnecessary.
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process. The constitutional inadequacies of that “remedy” are described in some

detail above at pages 23-28. The issue, however, is not whether the ultimate

decision is reviewable but whether the remedy is adequate if review of the

jurisdictional and other threshold issues raised by the interlocutory order is delayed

or completely barred by a final decision.

Although “ripeness” is not at issue here, the requirements of the ripeness

doctrine are clearly met. In Matter of TR., 119 Nev. 646, 651, 80 P.3d 1276, 1279

(2003), this Court identified “[t]he factors to be weighed in deciding whether a

case is ripe for judicial review [to] include: (I) the hardship to the parties of

withholding judicial review, and (2) the suitability of the issues for review.” The

issue of the SBOE’s jurisdiction is plainly suitable for court review. There are no

undetermined or disputed facts involved. The “hardship” to taxpayers of deferring

review of the mass reappraisal order is also indisputable. See also Hernandez v.

Bennett-Haron, 128 Nev. Adv. op. 54, 287 P.3d 305 (‘2012,); County of Clark, ex

rel. UMC v. Upchurch, 114 Nev. 749, 752-753, 961 P.2d 754,756-757 (1998).

In raising the spectre of the “collateral order” doctrine, the County

misapprehends its application. The “collateral order” doctrine applies to preclude

review in the appellate court of a decision by a district court remanding a matter

to an administrative agency. See, e.g., State Taxicab Authority v. Greenspun, 109

Nev. 1022, 862 P.2d 423 (1993) (order remanding matter to agency for taking of

additional evidence not a final, appealable order). Here, for example, if the district
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court had remanded this case to the SBOE for reconsideration based on the

procedural anomalies, the “collateral order” doctrine would have barred immediate

review of that decision by this Court. No such decision occurred here, however,

and the collateral order doctrine is inapplicable.

IV. The SBOE’s Equalization Decisions Are Subject To Court Review.

This Court has already decided that equalization is a quasi-judicial function

of the SBOE. Marvin v. Fitch, 126 Nev. Adv. op. 18, 232 P.3d 425 (2010). In

Marvin, of course, the SBOE argued that equalization was quasi-judicial in order

to cloak its individual members with quasi-judicial immunity. APX(6)01046-

01047. This Court agreed, articulating the policy considerations as follows:

NRS Chapter 361 clearly demonstrates the Legislature’s
intent that the equalization process be open to the public
and that the individual taxpayer be given notice of and
the opportunity to participate in the State Board’s
valuation of his or her property. To conclude that the
State Board’s equalization process is a purely
administrative function rather than a quasi-judicial
function may preclude a taxpayer’s ability to participate
in this process. If the equalization process was
determined to be administrative, Nevada’s taxpayers in
general would not be assured of their adversarial right to
participate in the meetings, present evidence, provide
testimony, or seek judicial review. By concluding that
the State Board’s equalization process is quasi-judicial,
we honor the Legislature’s intent and safeguard every
taxpayer’s right to meaningfully participate in the annual
equalization process. Marvin, 232 P. 3d at 432-433.

On the instant appeal, however, the SBOE wants its equalization process to

be administrative and tries to get around Marvin by completely misrepresenting the
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decision. According to the SBOE,

The Marvin Court discussed equalization within the
context of NRS 36 1.355 for disputing an unequal
assessment which an individual property owner could
appeal to the county board of equalization or State Board.
The valuation would not be developed by a State Board
act of equalization pursuant to NRS 36 1.395. SBOE I, p.
18, ins. 8-12.

The SBOE then argues that:

The Marvin Court did not address the procedures of a
State Board hearing regarding statewide equalization
except to the extent of notice pursuant to MRS
361.395(2). Id. at 431. SBOE I, p. 21, ins. 15-17.

The argument is directly at odds with the language of the opinion. The opinion

makes a single, passing reference to NRS §361.3558; the complaint which gave rise

to the Marvin decision makes no reference at all to NRS §361.355. In the opinion,

this Court makes it clear that, although the district court had conflated the two

claims brought by the Marvin plaintiffs, judicial review and civil rights/ 1983, the

appeal was strictly “confined to the application of absolute immunity to the

Taxpayers’ §1983 civil rights claim alleging that individual State Board members

are liable because they refused to equalize property valuations pursuant to NRS

361.395.” Marvin, 232 P.3dat 428 (Emphasis added.)

8 NRS 361.355 authorizes a taxpayer to complain about the undervaluation
of another taxpayer’s property. The claims made by taxpayers represented by the
Village League have always been claims that their property was over-valued or
improperly valued, not that some other taxpayer’s property was undervalued.
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The Marvin Court did not address the process created by the 2010

equalization regulations because those regulations did not exist at the time. The

SBOE ignored the policy considerations outlined by this Court in adopting those

regulations which virtually exclude the taxpayer from any participation at all, let

alone meaningful participation. Furthermore, as discussed above at pages 15-16,

the 2010 equalization regulations are unauthorized because the SBOE’s regulation

making authority is limited to the “conduct” of SBOE business.

In any event, whether decisions under the 2010 equalization regulations are

reviewable on judicial review and whether the issue of quasi-judicial immunity for

individual members of the Board is reopened by the adoption of those regulations

are issues for a future case. The 2010 equalization regulations were not applied in

this case and, by their own terms, could not have been applied. See pages 16-18.

This equalization proceeding was governed by the writ of mandamus which clearly

directed an adversarial proceeding.

NRS §233B.032 defines “contested case” as “a proceeding. . . . in which the

legal rights, duties or privileges of a party are required by law to be detennined by

an agency after an opportunity for hearing. . . .“ All aspects of that definition are

satisfied in this case. The SBOE was required by the Writ of Mandate to hold

public hearings on the equalization grievances submitted by individual taxpayers

and to determine those grievances. APX(1)00049-00050, The SBOE notice of the

equalization hearing complied with NRS §233B.120. That notice expressly
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solicited “evidence” and “testimony” from taxpayers with equalization grievances.

APX(1)00054-00056. Taxpayers responded to that notice with filed grievances.

At the hearing, in accordance with NRS §233B. 123, witnesses were sworn,

testimony given and documents offered in evidence. SSA-VL123-VL129; SSA

VL1O2-VL122. The evidence in this matter is reflected in the administrative

record and three supplements, consisting of a total of 11 CDs filed by the SBOE

under NRS §233B.l31. SSA-VL1O2-VL122. An oral decision was made,

followed by a written decision expressly based on the SBOE’s consideration of “all

the evidence, documents and testimony pertaining to the equalization of

properties.” APX(2)00399-00410, 00405. In accordance with NRS §233B. 125,

the decision included “findings of fact and conclusions of law, separately stated.”

Id. This equalization matter was a contested case and the SBOE decision is

reviewable under NRS Chapter 233B.

V. The SBOE Followed An Unlawful Procedure.

The SBOE makes several arguments to justify its irregular and haphazard

procedure in hearing taxpayer equalization grievances. First of all, the SBOE

argues essentially that procedure does not matter because there was no “contested

case.” SBOE II, p. 42-43. The “contested case” issue is addressed above at pages

36-37. “Unlawful procedure” is a ground under NRS §233B.135(3) to set aside a

decision in a “contested case.” Until taxpayers sought judicial review, this matter

was never described as “just an information seeking process.” In any event, even if
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this matter were not a “contested case,” taxpayers are entitled to a fair and lawful

procedure.

The SBOE says that the procedure was not unlawful because taxpayers had

the opportunity to provide evidence. SBOE II, p. 43, Ins. 3-4. In fact, taxpayers

took that opportunity and were rebuffed and ignored by the SBOE. Until the first

hearing, it was not clear what standard the SBOE was going to use to determine

equalization. Taxpayers proposed a geographic standard which had been both used

in the past by the SBOE and had been prescribed by the SBOE for county boards

of equalization. APX(1)00084-00092; NAC 361.624. The evidence called for by

taxpayers would show that history. When the SBOE focus instead was the use of

methodologies identified as unconstitutional in Bakst, that evidence was also in the

prior proceedings before the Board, as called for by taxpayers.

The SBOE takes the position that, prior to the adoption of the 2010

equalization regulations, it performed its statewide duty of equalization by looking

at individual cases and applying the rules in individual cases to similarly situated

property. SBOE II, p. 21, Ins. 7-10. Following that contemporaneous practice, the

SBOE should have looked at the individual contested cases before the Board for

the years in issue, recognized that the values in those individual cases should have

been reset to their constitutional 2002-2003 levels and then extended that rule to

similarly situated properties at Incline Village/Crystal Bay. For the 2003-2004 tax

year, for example, if the SBOE had ruled correctly that the valuation of the Bakst

38



residence was unconstitutional and void, it would have, in the exercise of its

equalization duty, extended that ruling to other Incline Village/Crystal Bay

properties similarly valued using unauthorized methodologies and then, because

those properties encompassed the bulk of properties in the area, further extended

that ruling to the entire geographic area. For the 2006-2007 tax year, for example,

in light of this Court’s Bakst decision, the County Board of Equalization reset

residential values across the entirety of Incline Village/Crystal Bay and that

equalization decision has been affirmed and implemented. Berrum v. Otto, 127

Nev. Adv. Op. 30, 255 P.3d 1269 (201]).

Taxpayers accordingly identified materials that were in the possession of the

Board and which were, in fact, produced, at least in part, at the third hearing.

APX(1)00091-00092; APX(2)00314. It was clear, however, from the first hearing

that the SBOE did not intend to review any evidence cited by taxpayers. None of

the evidence requested from SBOE records was even provided at the first hearing.

When some evidence was produced at the third hearing, the SBOE appraiser

members simply made jokes about reviewing it. APX(2)00315.

The SBOE says that, when the Chairman asked for evidence that

unauthorized valuation methods were used on all Incline properties, taxpayer

counsel responded “[y]ou have all of that information in the records of this Board

for those years.” SBOE II, p. 43, Ins. 4-8. The SBOE, however, does not

complete the dialogue, which continued, with taxpayer counsel identifying specific
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evidence as follows:

There were 17 cases [in 2003-20041 that were
taken all the way to the Supreme Court, but there were
more than 100 cases before this Board, and in every one
of those 100 cases you will find an unconstitutional
methodology being used. APX(i )001 60.

This exchange took place at the first hearing at which no part of the record

evidence requested by taxpayers was provided. The Chairman, however, did not

ask the Department to provide the record for a single one of those cases so that the

statement of Village League counsel might be tested. Instead the Chairman

attacked League counsel, demanding to know where counsel got that information

and if counsel was an expert appraiser. APX(1)00161-00163.

The SBOE suggests that the individual case records would not be relevant to

the broader issues of equalization but that is a pretext. The SBOE and the

Department know as well as the Assessor and taxpayers that, in a mass appraisal

system, properties are not appraised individually and that the files of individual

cases contain evidence of the broader use of the unconstitutional methodologies.

See, e.g., SSA-VL138. Furthermore, both taxpayers and the assessor made

aggregate presentations incorporated in each of the individual cases. The assessor

prepared summaries of the 2002 appraisal at Incline Village/Crystal Bay and those

summaries are also in the record. See, e.g., SSA-VL14O-VL223.

The SBOE says that “identification of the evidence is part of advocacy.”

SBOE II, p. 43, Ins. 11-12. Surely, examining the identified evidence is part of a
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lawful procedure in the determination of a matter, whether the adjudicator is a

judge or the SBOE. Although it became a moot point after the Assessor

acknowledged the use of Bakst valuation methodologies in the 2002 appraisal of

all single family residential properties and some condominium properties at Incline

Village/Crystal Bay, the SBOE made no effort whatsoever to look at any part of

the record. They made no demands upon the Department as their statutory staff to

provide information from the record that was “unavailable” only because the

Department failed to provide it. The evidence requested by taxpayers from SBOE

records, at least some of it, was eventually made part of the record but not until this

matter was in the district court. SSA-VL1O2-VL122.

The SBOE also incorrectly argues that the decision made at the second

hearing was “applying the formula suggested by Incline.” SBOE II, p. 44, Ins.

The “formula” that was the basis for the decision at the second hearing paralleled

previous decisions made by the Board itself for the 2006-2007 and 2007-2008 tax

years. APX(1)00201-00202.

The Assessor, however, did not want to change values based on a

generalized ruling from the SBOE and requested an order from the SBOE that

identified specific properties. APX(1)00220-00221. The Board agreed that the

Assessor would provide taxpayer names and parcel numbers at a subsequent

hearing for specific ratification of the decision that had been made. APX(1)00221.

The third hearing was supposed to be a fairly routine approval of the
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Assessor’s taxpayer lists. To the surprise of Incline Village/Crystal Bay taxpayers

and at least to one Board member, Member Mamell, the third hearing was

conducted not only as if no decision had been made but as though an entirely

different decision had been made and only needed a formal vote of approval.

The SBOE argues that taxpayers should have known that the decision at the

second hearing was “not final” because Member Marnell had said that, if the Board

did not agree with the data in the Assessor’s report, “there might be some more

work to do.” SBOE II, p. 44, Ins. 7-8. The SBOE’s characterization is misleading.

The “surprise” at the third hearing had nothing to do with the Assessor’s data.

Incline Village/Crystal Bay taxpayers have been fighting these tax cases for more

than 10 years. They knew what the Assessor’s data would contain.

The “surprise” was the apparent pre-hearing determination to reconsider the

prior “final” decision and make a new and different decision. That determination

had to have been made prior to the third hearing because the Department

unexpectedly provided the boxes of evidence previously requested by taxpayers

and the two fee appraisers on the Board had their little joke. The Department also

came fully prepared with a Department presentation “as an affected party.”

APX(2)00323, 00333. The SBOE, which, at the first two hearings, had limited

taxpayer presentations and even denied taxpayer counsel the opportunity to speak,

completely reversed itself and allowed counsel unlimited time to speak.

APX(i)00122-00123, 00191; APX(2)00338. Those actions are consistent only
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with a prior determination that the third hearing would be more than ministerial

and would, in fact, be used to reverse the “final” decision made at the second

hearing. Taxpayers cannot know who made that determination or when but it

clearly happened sometime after the second hearing and not in an open meeting.

There was no motion for reconsideration.

The SBOE argues that taxpayers “had the opportunity to respond to the

infonnation the Assessor provided the State Board.” SBOE II, p. 44, Ins. 10-11.

There was nothing in the Assessor’s information provided at the third hearing that

called for a response. The Assessor merely confirmed his earlier testimony and the

statements of taxpayers that the unlawful Bakst methodologies were used across

the bulk of Incline Village/Crystal Bay residential properties, including all single

family residences. Taxpayers had no quarrel with the Assessor’s information.

Taxpayers, however, had no opportunity to respond to the testimony provided by

the Department. In any event, from a due process standpoint, it is not enough to

have an opportunity to respond. That opportunity must be meaningful which

requires notice of the subject matter to be addressed. In this instance, taxpayers

did not come to the third hearing prepared for a rehearing of a decision that had

already been emphatically deemed final.

VI. The Appointment of MA! Fee Appraiser Johnson
Violated NRS §361.375.

The SBOE argues, first, that the Board can have two appraisers and cite
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Fuller v. Board ofSupervisors of Wayne county, 185 1M W. 157, 158 (‘Mich. 1921),

for the proposition that appraisers are “better qualified” Board members. SBOE II,

p. 37, Ins. 1-7. Fuller, however, contains no reference whatsoever to appraisers or

appraisal. Fuller involved a constitutional challenge to overlapping State Boards

of Equalization and Tax Commission. Fuller is wholly inapposite.

There are two issues here: (1) whether the Nevada SBOE can lawfully have

two MAT appraiser members when NRS §361.375 directs the appointment of “one”

property appraiser “with a professional designation” and (2) whether MAT

appraiser Ben Johnson was qualified for his appointment as the SBOE member

“versed in the valuation of centrally assessed properties.”

The SBOE argues that Mr. Johnson’s predecessor, Russ Hofland, was also an

appraiser. SBOE II, p. 41, Ins. 5-6. Mr. Hofland’s SBOE biography identifies him

as a former appraiser but indicates no MAT or other professional designation.

More importantly, that biography also shows that Mr. Hofland had:

seven years’ experience in mine accounting with Barrick
Gold and is currently Project Manager — Accounting for
the North American Region. He was previously
Accounting Supervisor for Nevada dealing with capital,
royalties, net proceeds and property taxes and also Senior
Accountant for Barrick Goldstrike Mines Inc.
APX(3)00642; see also, RPA199.9

Former appraiser or not, based on his experience, Mr. Holland met the requirement

The Court is asked to take judicial notice of Mr. Holland’s registration with
the National Registry of Appraisers reflecting that his license lapsed in 2004.
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of being “versed in the valuation of centrally assessed properties.” Mr. Johnson

does not.

Citing NRS §361.320, the SBOE argues that Mr. Johnson’s experience with

the “appraisal” of utility easements satisfies the requirement that he be “versed” in

the “valuation of centrally assessed properties.” SBOE II, p. 36, Ins. 2-3. Neither

NRS §361.320, however, nor any of the other statutes dealing with valuation by

the Nevada Tax Commission of centrally assessed properties contains any

reference whatsoever either to “appraisal” or “appraiser.” The “valuation of

centrally assessed properties” is simply not a function of appraising the real

property holdings of centrally assessed businesses.

Finally, the defacto officer doctrine was developed at common law, has not

been codified, is disfavored and subject to various exceptions. The de facto

official doctrine, for example, is generally held inapplicable where the purpose of

the position requirements was to protect people subject to the de facto officer’s

authority. See, e.g., Daniels v. Industrial Commission, 775 N.E.2d 936 (Iii. 2002);

US. v. Beitran, 306 F.Supp. 385, 388-390 (ND. C’al. 1969,); cf, US. v. Gantt, 194

F.3d 987, 988 (9th Cir. 1999)(”[f]ollowing the modem trend we choose not to

ratify the actions of an improperly appointed officer of the United States under the

ancient ‘de facto officer’ doctrine.”)

In Andrade v. Lauer, 729 F.2d 1475, 1498 (D. C. Cir. 1984,), the court wrote

that it “should avoid an interpretation of the defacto officer doctrine that. . . would
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render legal norms concerning appointment and eligibility to hold office

unenforceable.” According to the Andrade court, the de facto officer doctrine

should not be followed if “two requirements” are met:

First, the plaintiff must bring his action at or around the
time that the challenged action is taken. Second, the
plaintiff must show that the agency or department
involved has had reasonable notice under all the
circumstances of the claimed defect in the official’s title
to office. 729 F.2dat 1498.

Those requirements are met here. Taxpayers challenged Member Johnson at their

earliest opportunity as part of the improper procedure followed by the SBOE.

Member Johnson entered this proceeding at the beginning of the second hearing.

He was introduced simply by name with no description of his background or

qualifications. SSA-VL126. Taxpayers subsequently learned that Member

Johnson was not only a MAT appraiser with little to no experience in the valuation

of centrally assessed properties, but was also the son of Steve Johnson, who had

been a member of the Board participating in the initial Bakst and Barta decisions

that had been reversed. The Department of Taxation which serves as the staff of

the Board certainly knew Mr. Johnson’s occupation, his lack of experience with the

valuation of centrally assessed properties and his relationship to Steve Johnson.

Knowing that Chairman Wren had openly stated his disagreement with the Bakst

and Barta decisions, the Department knowingly added Steve Johnson’s son to a

Board where three votes were all that were needed for a decision. The de facto
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officer doctrine does not bar the taxpayers’ challenge to Member Johnson.

VII. Conclusion.

This is the third time taxpayers have been required to seek relief from this

Court in this equalization matter which has been going on for more than ten years.

Taxpayers respectfully submit that the Court should reverse the district court and

remand this matter with instructions for a remand to the SBOE and the

reinstatement of the final decision made at the second hearing.

The Washoe County Assessor has admitted that the values of at some 5 000+

properties for each of the tax years 2003-2004, 2004-2005, and 2005-2006 are

unconstitutional and void. Sustaining unconstitutional valuations cannot be the

tax policy of this State. Taxpayers have not pursued this action to change Nevada

tax law or policy. Taxpayers believe that equalization requires that the remedy

articulated by this Court in Bakst and affirmed in Barta be extended to other

Incline Village/Crystal Bay homeowner taxpayers whose properties were

wrongfully and unconstitutionally valued by the Assessor.

Dated this 6th day of April, 2014.

SNELL & WILMER L.L.P.

‘I i

By ‘( I
Suellen Fulstone
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