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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

 NRS 116.3116 does not, and was never intended to, extinguish a properly 

recorded senior deed of trust.  In fact, the express language of NRS 116.3116 

makes clear that the first in time deed of trust is prior to the HOA lien.  This 

express subordination provision was intended to encourage lenders to loan funds 

to borrowers for the purpose of purchasing homes.  Plaintiff’s proposed 

interpretation of the Statute undermines this intention and would wipe out 

millions, if not billions, of dollars of properly recorded security interests in 

Nevada.   

 Departments throughout the Eighth Judicial District, as well as the United 

States District Court for the District of Nevada, continue to dismiss identical 

complaints – and identical requests for injunctive relief – brought by similarly 

situated plaintiffs.1  While the case law rejecting similar claims is substantial and 

growing, Plaintiff’s business model – which clearly includes litigation costs as 

part of its business strategy – remains in full swing.  

Because Plaintiff could not demonstrate a reasonable probability of success 

on the merits, the district court properly denied its motion for injunctive relief and 

                                                 
1 See e.g., Diakonos Holdings, LLC v. Countrywide Home Loans, Inc., 2:12-CV-
00949-KJD, 2013 WL 531092 (D. Nev. Feb. 11, 2013); Weeping Hollow Ave. 
Trust v. Spencer, 2:13-CV-00544-JCM, 2013 WL 2296313 (D. Nev. May 24, 
2013); First 100, LLC v. Wells Fargo Bank, N.A., 2:13-CV-00431-JCM, WL 
3678111 (D. Nev. April 30, 2013; Bayview Loan Servicing, LLC v. Alessi & 
Koenig, LLC, 2:13-CV-00164-RCJ, 2013 WL 2460452 (D. Nev. June 6, 2013); 
Sanucci Ct. Trust v. Elevado, Case No. A-12-670423, Dept. XXX; Centeno v. 
Montesa, LLC, Case No. A-12-667397, Dept. XXXII, Supreme Court No. 62506(  
attached hereto as Exhibit 1); Centeno v. Maverick Valley Properties, LLC, Case 
No. A-12-654878, Dept. XXIV, Supreme Court No. 60984; Deutsche Bank 
National Trust Co. vs. The Foothills at Macdonald Ranch, Case No. A-13-680505, 
Dept. XXII(attached hereto as Exhibit 2). 
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granted Wells Fargo’s Countermotion to Dismiss.2  There is no basis for 

Plaintiff’s something-for-nothing windfall, for this case, for this appeal, or for this 

Court to enjoin foreclosure. 

II. RELEVANT FACTUAL BACKGROUND 

A. Loan History and Foreclosure Documents. 

On or about September 21, 2007, Donald K. Blume and Cynthia S. Blume 

(the “Blumes”) obtained a loan in the amount of $417,000 from Universal 

American Mortgage Company, LLC (“Universal”) for the purchase of the real 

property located at 10209 Dove Row Avenue, Las Vegas, Nevada, APN 126-13-

818-046 (the “Property”).3  Universal recorded its deed of trust on September 28, 

2007 (“Deed of Trust” attached as Exhibit 4 to RJN.)4   

At some point thereafter, the Blumes stopped making payments due under 

the Deed of Trust, and allegedly stopped paying their HOA dues as well.  The 

Blumes’ HOA, Westminster at Providence, recorded a lien on August 5, 2010 and 

a notice of default on September 30, 2010 – approximately three years after 

Universal recorded its Deed of Trust.  (“HOA Lien” and “HOA Default” attached 

as Exhibits 5 and 6 to RJN.)  On March 10, 2011, Wells Fargo recorded its Notice 

of Default and Election to Sell.   (“Wells Fargo Notice of Default” attached as 

Exhibit 7 to RJN.)  On January 31, 2012, Westminster at Providence recorded a 

notice of sale.  (“HOA Notice of Sale” attached as Exhibit 8 to RJN.)  Westminster 

at Providence conducted its foreclosure sale on August 3, 2012.  (“HOA 

                                                 
2 Wells Fargo has fully briefed and prevailed on these issues before the District 
Court and incorporates by reference its Opposition to Ex Parte Motion for 
Temporary Restraining Order, attached hereto as Exhibit 3. 
3 Universal is not a party to this action.  
4 Wells Fargo is the successor in interest to Universal, and is the current 
beneficiary and holder of the Deed of Trust at issue, a fact that Plaintiff does not 
contest.  See Mot. 2:3-4, wherein Plaintiff acknowledges that Wells Fargo is the 
beneficiary.     
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Foreclosure Deed” attached as Exhibit 3 to RJN.)  At the HOA foreclosure sale, 

Plaintiff purchased the Property for $10,500.00. 

On March 26, 2013, Wells Fargo recorded the Nevada Foreclosure 

Mediation Certificate as well as its Notice of Trustee Sale, noticing the foreclosure 

sale for April 26 2013.  (“Wells Fargo Notice of Sale” attached as Exhibit 10 to 

RJN.)  On March 28 2013, Plaintiff filed its Complaint.   

III. LEGAL ARGUMENT 

A. Legal Standard for a Stay or Injunction on Appeal. 

Under NRAP 8(c), in deciding whether to issue a stay or injunction, this 

Court “will generally consider the following factors: (1) whether the object of the 

appeal or writ petition will be defeated if the stay or injunction is denied; (2) 

whether appellant/petitioner will suffer irreparable or serious injury if the stay or 

injunction is denied; (3) whether respondent/real party in interest will suffer 

irreparable or serious injury if the stay or injunction is granted; and (4) whether 

appellant/petitioner is likely to prevail on the merits in the appeal or writ petition.” 

Although, when moving for a stay pending an appeal or writ proceedings, a 

movant does not always have to show a probability of success on the merits, the 

movant must “present a substantial case on the merits when a serious legal 

question is involved and show that the balance of equities weighs heavily in favor 

of granting the stay.”  Hansen v. Eighth Judicial District Ct. ex rel County of Clark 

(citing Ruiz v. Estelle, 650 F.2d 555, 565 (5th Cir.1981)).  Where a movant fails to 

do so, denial of an appellate injunction or stay is appropriate.  Id. 

Here, Plaintiff cannot demonstrate a likelihood of success on the merits or 

show irreparable harm.  Accordingly, the pending motion should be denied in its 

entirety.    
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B. Plaintiff Will Not Prevail On the Merits of its Underlying Claim. 

1. Plaintiff’s claims for declaratory relief and quiet title fail as a matter 
of law because the express language of the Statute subordinates the 
HOA Lien to Wells Fargo’s Lien. 

Plaintiff’s claims fail as a matter of law for one very basic reason – NRS 

116.3116 does not allow for a first security interest to be extinguished as a result of 

an HOA’s foreclosure of its super-priority lien.  Plaintiff’s suggestion that it does 

contradicts the express language of the Statute. “It is well established that, when 

interpreting a statute, the language of the statute should be given its plain meaning 

unless doing so violates the act’s spirit.”  Pub. Employees’ Benefits Program v. Las 

Vegas Metro. Police Dep’t, 124 Nev. 138, 147, 179 P.3d 542, 548 (2008).  When 

interpreting a statute, this Court “must give its terms their plain meaning, 

considering its provisions as a whole so as to read them ‘in a way that would not 

render words or phrases superfluous or make a provision nugatory.’”  S. Nev. 

Homebuilders Ass'n v. Clark County, 121 Nev. 446, 449, 117 P.3d 171, 173 (2005) 

(citing Charlie Brown Constr. Co. v. Boulder City, 106 Nev. 497, 502, 797 P.2d 

946, 949 (1990) overruled on other grounds). 

Accordingly, “it is the duty of this court, when possible, to interpret 

provisions within a common statutory scheme ‘harmoniously with one another in 

accordance with the general purpose of those statutes’ and to avoid unreasonable 

or absurd results, thereby giving effect to the Legislature’s intent.”  S. Nevada 

Homebuilders, 117 P.3d at 173 (emphasis added) (citing Washington v. State, 117 

Nev. 735, 739, 30 P.3d 1134, 1136 (2001)). 

In this case, the Statute is clear and unambiguous in its requirement that an 

HOA lien “is prior to all other liens and encumbrances on a unit except: . . . (b) A 

first security interest on the unit recorded before the date on which the 

assessment sought to be enforced became delinquent….”  NRS 116.3116(2)(b) 



6 
 

(emphasis added.)   Such is the case here.  Because there is no ambiguity in the 

statutory language, the law must be complied with as written. 

To prevail, Plaintiff must demonstrate that the HOA’s notice of delinquent 

assessment was recorded before Wells Fargo’s Deed of Trust.  See Centeno v. 

Mortgage Elec. Registration Sys., Inc., Case No. 2:11-cv-02105-GMN-RJJ, 2012 

WL 3730528, at *3 (D. Nev. Aug. 28, 2012) (holding that without an allegation 

that the HOA lien “chronologically precedes” the deed of trust and without 

submission of the first in time lien, a claim under NRS 116.3116(2) fails.)  Plaintiff 

has not, and cannot, allege that the HOA lien was recorded first.  Because Plaintiff 

cannot allege any facts to support this central element, its claims for relief fail as a 

matter of law.  Centeno, 2012 WL 3730528, at *3.   

Under Plaintiff’s strained construction, NRS 116.3116(2)(b) grants the 

holder of a first security interest priority over an HOA lien, only to take that 

priority away in the very next provision.   If the Legislature intended such an 

absurd the result, it could have avoided any ambiguity by simply omitting 

subsection (2)(b) from that statute, stating that the HOA lien is senior to “all other 

liens and encumbrances on a unit.”  But the Legislature chose not to omit section 

(2)(b), and this Court is obligated to read the Statute so as not to render any 

provision meaningless. TRW Inc., 534 U.S. at 31.  Because Plaintiff’s proffered 

interpretation of NRS 116.3116(2) produces an absurd result – the complete 

evisceration of an express statutory provision – it should not be given the force or 

effect in the pending action.   

2. Plaintiff’s claims for declaratory relief and quiet title fail as a matter 
of law because the legislative intent establishes that the super-
priority is only a priority to payment, not to title. 

In spite of an express provision subordinating an HOA lien to a first-in-time 

Deed of Trust, the parties nevertheless disagree on the Statute’s basic 
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interpretation.  When a statute is ambiguous, that is, it “is capable of being 

understood in two or more senses by reasonably informed persons,” or when it 

does not address the issue at hand, we may look to reason and public policy to 

determine what the Legislature intended.  Pub. Employees’ Benefits, 179 P.3d at 

548.   

NRS 116.3116 is based on the Uniform Common Interest Ownership Act 

(the “Uniform Act”), which has been enacted in Nevada and seven other states.  

The drafters of the Uniform Act explained that the super-priority provision was 

intended to protect the security interest of lenders by stating: “priority for the 

assessment lien strikes an equitable balance between the need to enforce collection 

of unpaid assessments and the obvious necessity for protecting the priority of the 

security interests of lenders.”  Uniform Common Interest Ownership Act § 3-116 

cmt. 2 (1994) (amended 2008) (emphasis added.)  Not surprisingly, Plaintiff 

ignores this language.  Instead, Plaintiff cites to commentary that notes that “as a 

practical matter, mortgage lenders will most likely pay the 6 month’s assessments . 

. . rather than having the association foreclose on the unit.”  (Mot. 8:25-27.)5  Upon 

closer inspection, this commentary actually supports Defendant’s construction that 

the HOA priority is a priority to payment, not title.  Moreover, the comment never 

states that an HOA foreclosure extinguishes the first in time deed of trust.  

3. Plaintiff’s claims fail as a matter of law because Plaintiff purchased 
the Property subject to Wells Fargo’s Deed of Trust.  

NRS 116.31166 states that:  “The sale of a unit pursuant to NRS 

116.31162, 116.31163 and 116.31164 vests in the purchaser the title of the unit’s 

owner without equity or right of redemption.”  (emphasis added.)  This language 

                                                 
5 Notably, this comment immediately follows the comment establishing the 
drafters express intent to protect lenders’ security interests, which Plaintiff ignores.  
Uniform Common Interest Ownership Act, § 3-116 cmt. 2 (1994) (amended 2008).  
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establishes that the purchaser at an HOA lien sale, such as the sale at issue here, 

purchases the same title the prior owner held.  In this case, Plaintiff purchased the 

identical ownership interest of the prior owners, the Blumes.  As established by 

the recorded documents, the Blumes held title to the Property subject to Wells 

Fargo’s Deed of Trust.  (Wells Fargo’s Deed of Trust, attached as Exhibit 4 to 

RJN.)  In fact, the HOA Foreclosure Deed expressly states that the transfer is 

“without warranty expressed or implied.”  (HOA Foreclosure Deed, attached as 

Exhibit 3 to RJN.)  Thus, Plaintiff cannot come to this Court in good faith, in an 

attempt to strip lenders and prior lienholders of their rights, when Plaintiff’s own 

deed, on its face, does not guarantee a transfer free of other liens and 

encumbrances.   As such, Plaintiff’s claims for quiet title and declaratory relief 

fail as a matter of law.       

4. Plaintiff’s claims fail as a matter of law because Plaintiff is NOT a 
Bona Fide Purchaser.   

To quiet title in its name, Plaintiff must do more than just challenge the title 

of another party – Plaintiff must establish that it has good title.  Breliant v. 

Preferred Equities Corp., 918 P.2d 314, 318 (Nev. 1996).  In order to claim rights 

and protections afforded to a bona fide purchaser for value, a purchaser must 

establish that “the purchase was made in good faith, for a valuable consideration; 

that the purchase price was wholly paid, and that the conveyance of the legal title 

was received before notice of the equities of [other parties].”  Brophy Min. Co. v. 

Brophy & Dale Gold & Silver Min. Co., 15 Nev. 101, 106 (1880); see also Hewitt 

v. Glaser Land & Livestock Co., 97 Nev. 207, 208, 626 P.2d 268, 269 (Nev. 

1981).   

The Eighth Judicial District Court has already ruled that similarly situated 

plaintiffs cannot succeed on identical claims because they are not bona fide 

purchasers.  Design 3.2 LLC v. Bank of New York Mellon, Case No. A-10-621628, 
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Dept. XV. (“Design 3.2 Order” attached as Exhibit 15 to RJN.)  In Design 3.2, the 

Court granted summary judgment in favor of the lender, holding that the plaintiff 

was not a bona fide purchaser.  The Court found that because the plaintiff 

purchased the property “with actual or constructive knowledge of [the lender’s] 

interest” and because plaintiff did not pay valuable consideration for the property , 

then summary judgment in favor of the lender was proper.  (Design 3.2 Order, 

Exhibit 15 to RJN.)    

Here, Plaintiff cannot demonstrate that it is a bona fide purchaser.  First, it 

cannot be disputed that Plaintiff had knowledge of the equities in this case.  

Plaintiff acquired the Property approximately five years after Wells Fargo’s Deed 

of Trust was recorded, and approximately seventeen months after Wells Fargo’s 

Notice of Default was recorded.  Also, the purchase was not made for valuable 

consideration and the price paid was not commercially reasonable.  Plaintiff 

purchased the Property for the sum of $10,500.00 when the original loan amount 

was $417,000.00 – almost forty times the amount Plaintiff paid for the Property. 

C. Plaintiff Cannot Demonstrate Irreparable Harm. 

As set forth above, Plaintiff cannot demonstrate a likelihood of success on 

the merits, and for that reason alone, injunctive relief should be denied.  Even so, 

Plaintiff cannot establish irreparable harm, and has failed to even identify the 

irreparable harm it will allegedly suffer.  Where there is an adequate remedy at 

law, injunctive relief cannot be granted.  Czipott v. Fleigh, 87 Nev. 496, 498, 489 

P.2d 681, 682-83 (1971) (injunctive relief is not an available remedy when a party 

has an adequate legal remedy whereby damages may be assessed and recovered) 

(citing Sherman v. Clark, 4 Nev. 138, 141 (1868); Conley v. Chedic, 6 Nev. 222 

(1870); Thorn v. Sweeney, 12 Nev. 251 (1877); State ex rel. Mongolo v. Second 

Judicial District Court, 46 Nev. 410, 211 P. 105 (1953).  Here, Plaintiff’s alleged 

damages are monetary in nature and cannot serve as the basis for injunctive relief. 
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D. Granting Plaintiff’s Request for Injunctive Relief Will Substantially 
Harm the Public Interest and Violates Public Policy. 

This Court should consider that an injunction in Plaintiff’s favor will create 

a dangerous precedent for similar ongoing litigation and will embolden real estate 

speculators to pursue future litigation in furtherance of their business model.  As 

discussed throughout this Opposition, the detrimental effect on Nevada 

homeowners and citizens from Plaintiff’s course of conduct is severe.  The end 

result will be devastating to the public who will be unable to obtain residential 

mortgages because lenders will refuse to loan in Nevada.  Moreover, sanctioning 

property sales for pennies on the dollar will only reduce overall property values at 

a critical point in Nevada’s recovery, when properties are finally, albeit slowly, 

increasing in value.   

V. CONCLUSION 

For the reasons stated herein, Wells Fargo respectfully requests that the 

Court DENY Plaintiff’s request for an injunction in its entirety.  

Dated this 5th day of August, 2013. 
 

SNELL & WILMER L.L.P. 
 

By:       /s/    Richard C. Gordon    
RICHARD C. GORDON 
Nevada Bar No. 9036 
3883 Howard Hughes Parkway, Suite 1100 
Las Vegas, NV  89169 
 
Attorneys for Defendant Wells Fargo Bank, N.A.  
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CERTIFICATE OF SERVICE 

 I, the undersigned, declare under penalty of perjury, that I am over the age of 

eighteen (18) years, and I am not a party to, nor interested in, this action.  On 

August 6, 2013, I caused to be served a true and correct copy of the foregoing 

WELLS FARGO BANK, N.A.’S OPPOSITION TO APPELLANT’S 

MOTION FOR TEMPORARY INJUNCTION by the method indicated:  
 

 BY FAX:  by transmitting via facsimile the document(s) listed above to the 
fax number(s) set forth below on this date before 5:00 p.m. pursuant to 
EDCR Rule 7.26(a).  A printed transmission record is attached to the file 
copy of this document(s). 

 BY U.S. MAIL:  by placing the document(s) listed above in a sealed 
envelope with postage thereon fully prepaid, in the United States mail at 
Las Vegas, Nevada addressed as set forth below. 

 BY EMAIL:  by emailing a PDF of the document(s) listed above to the 
email addresses of the individual(s) listed below. 

 BY OVERNIGHT MAIL:  by causing document(s) to be picked up by an 
overnight delivery service company for delivery to the addressee(s) on the 
next business day. 

 BY ELECTRONIC SUBMISSION:  submitted to the above-entitled 
Court for electronic filing and service upon the Supreme Court of Nevada's 
Service List for the above-referenced case. 

 
Michael F. Bohn, Esq. 
Law Offices of Michael F. Bohn, Esq., 
Ltd. 
376 E. Warm Springs Rd., Ste. 125 
Las Vegas, NV 89119 
Attorneys for Plaintiff 

Richard J. Reynolds, Esq. 
Burke, Williams & Sorensen, LLP  
1851 E. First St., Ste. 1550  
Santa Ana, CA 92705 
Attorneys for MTC Financial Inc. dba  
Trustee Corps 
 

Michael E Sullivan, Esq. 
Robison, Belaustegui, Sharp & Low  
71 Washington St.  
Reno, NV 89503  
Attorneys for MTC Financial Inc. dba 
Trustee Corps 

 
 
 
 
       /s/  Julia Melnar   
An employee of Snell & Wilmer L.L.P. 
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