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BURKE, WILLIAMS &
SORENSEN, LLP
ATTORNEYS AT LAwW

SANTA ANA

SIXTH AFFIRMATIVE DEFENSE
(Misjoinder)

41.  As asixth, separate and affirmative defense to the Complaint on file, Defendant
alleges that it has not been properly joined to this Complaint, as it is not a necessary party to this
litigation, and should be dismissed.

WHEREFORE, Defendant prays for judgment as follows:

1. That the Complaint be dismissed;

2. For costs of suit; and

3. For such other and further relief as the Court deems just and proper.

AFFIRMATION
Pursuant to NRS 239B.030
* ok ok Kk
The undersigned does hereby affirm that this document does not contain the Social

Security Number of any person.

Dated: May / 7{(,‘ 2013 ROBISON, BELAUSTEGUI, SHARP & LOW
a Professional Corporation
71 Washington Street
Reno, NV 89503

By:

Michael E. Sullivan, Esq.

Richard J. Reynolds, Esq.

Burke, Williams & Sorensen, LLP
1851 East First Street, Suite 1550
Santa Ana, CA 92705-4067

Attorneys for Defendant
MTC FINANCIAL INC. dba TRUSTEE
CORPS

IRV #4812-4847-5411 vl -4 -

ANSWER TO COMPLAINT

Docket 63611 Document 2013-34791 APP000166
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Robison, Belaustegui,

Sharp & Low

71 Washington Street
Reno, Nevada 89503

(775) 329-3154

CORPS SUED AS MTS FINANCIAL, INC., dba TRUSTEE CORPS on all parties to this

»__ by placing an original or true copy thereof in a sealed envelope, with

CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), | certify that | am an employee of ROBISON,

BELAUSTEGUI, SHARP & LOW, and that on this date | caused to be served a true copy

ofthe ANSWER TO COMPLAINT BY DEFENDANT MTC FINANCIAL INC. dba TRUSTEE

action by the method(s) indicated below:

A

sufficient postage affixed thereto, in the United States mail at Reno, Nevada,
addressed to:

Michael F. Bohn, Esq.

Michael F. Bohn, Esq., Ltd.

376 E. Warm Springs Road, Suite 125
Las Vegas, NV 83119

Afttorneys for Plaintiff Daisy Trust

Amy F. Sorenson, Esaq.

Richard C. Gordon, Esq.

Robin E. Perkins, Esq.

Snell & Wilmer L.L.P.

3883 Howard Hughes Parkway, Suite 1100

Las Vegas, NV 83169

Attomeys for Defendant Wells Fargo Bank, N.A.

DATED: This 17" day of May, 2013.

APP000167



Electronically Filed

05/20/2013 08:54:50 AM

1| NTSO %;&W

- Amy F. Sorenson, fisq.

2 i Nevada Bar No. 12495 CLERK OF THE COURT
| Richard C. Gordon, Esq.

3 il Nevada Bar No, 9036

Robin E. Perkins, Esq.

4 i Nevada Bar No. 9891

SNELL & WILMER LLr

{3883 Howard Hughes Parkway, Suite 1100
i Las Vegas, NV §9169

6 || Telephone: (702) 784-5200

| Facsimile: (702) 784-5252

| asorensonfswlaw.com
rgordonf@swiaw.com

8 I rperkinsi@swiaw.com

Lh

~d

Q 8 Atforneys for Defendant Wells Fargo Bank, N.A.

Snell & ‘:Wilmer

10
N DISTRICT COURT
0 CLARK COUNTY, NEVADA
Ls
(3 | DAISY TRUST, CASE NO. A-13-679085-O
3 DEPT, XXiII
§ Plamntiff,
Lo, . NOTICE OF ENTRY OF STIPULATION
e , n . AND ORDER TO SET HEARING ON
WEHLLS FARGO BANK, N.A; MIC . ORDER TO SHOW CAUSE WHY A
FINANCIAL, INC,, dba TRUSTEE . PRELIMINARY INJUNCTION SHOULD
¢, | CORPS, DONALD K. BLUME and . NOT ISSUT
/| CYNTHIA 8. BLUME, |
| -AND-
18 i Defendants, f
19 1  SET BRIFFING SCHEDULE
20 | -ANB-
21 1 . CONTINUE TEMPORARY
I . RESTRAINING ORDER
U —
24 PLEASE TAKE NOTICE that a Stipulation and Order to Set Hearing on Order to Show |

25 ﬁ Cause Why a Preliminary Injunction Should not Issue and Set Briefing Schedule and Continue

?

-
2{) i
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1 | Temporary Restraining Order was entered in the above-captioned matter on May 16, 2013, A 1

b d

- copy of said Stipulation and Order is attached hereto g5 Exhibit 1.

Lad

DATED this A0 day of May, 2013,
4 | SNELL & WILMER L.L.P,

w4

it

- e
. & ™y
& R

Y s e
By:  Febme S shl,
}f DA .5 a0 e Ry
: -

ATLARAAT L R R A A s s

Amy F. Sorenson, by,

Richard C, Gordon, Esq.

8 i Robin E. Perkins, Esq.

3883 Howard Hughes Parksway
? Suite 1100

10 Las Vegas, Nevada 82169

-]
rrrrrn
Fi

11 i Attornevs for Defendant Wells Fargo Bank, N A.

D
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1 CERTIFICATE OF SERVICE

2z I, the undersigned, declare under penalty of perjury, that I am over the age of eighteen
3 1l {18) vears, and I am not a parly to, nor interested in, this action. On this date, I caused to be

4 served a true and correct copy of the foregoing NOTICE OF ENTRY OF STIPULATION
S | AND ORDER TO SET HEARING ON ORDER TO SHOW CAUSE WHY A
& 1 PRELIMINARY INJUNCTION SHOULD NOT ISSUEK AND SET BRIEFING
7 || SCHEDULE AND CONTINUE TEMPORARY RESTRAINING ORDER by the method

R il indicated:

. S 1.8, Mail

oy U.S. Certified Mail

H ......... Facsimite Transmission
12 | . Overnight Mail

Federal Express

Hand Delivery

Electronic Filing

£ and addressed to the following:

18 || Michael F. Bohn, Hsq.

1 Law Offices of Michael F. Bohn, Esq., Ltd.
19 | 376 E. Warm Springs Rd., Ste. 123

i Las Vegas, NV 89114

20§ Auorneys for Plaintiff

21
3 | DATED this 40 day of May, 2013
23

: An Employee of Sn Sl & WAt T T
24 8 171820811
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v et

! PMotion”) shall be heard on June 11, 2013 a1 1100 amy |
2 Z, Wells Fargo and MTC's opposition o Flaintiffs Motion and any countermotion =
3 shall ve filed and served on oll purties on or before close of business on May 21, 2015, ;
4 3. Plaimiis reply in suppot of its Motion and any opposiiion o Wells Fargo und g

MTCs countermotion shall be filed and served on all partiss on or before close of business May

"

iy
s e O

28, 2013,

e n kb e et R,
e L N AL T I

4, Wells Fargo and MTC s roply in support of their countermotion shall be fled and |

served an all partizs on or before June 4, 2013 and

PP
LRI Y P B RN RN

o

5. The Temporary Restraining Order shall remain ln ef¥eer unif] the hearlog on the

SREIIER

Muotion and the Order 1o Show Cavss Why Preliminary Injunction Shonid Mot Issus scheduled for

e

June 11, 2013,

o 32| Dated May 387013

13§ LAW OFFICES OF MICHAEL F. BOHN,
i ERO., LTD.

Yroant
ey
i,
e Tt b AR 8 e e

By

s
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: 376 H. ‘ﬁ/g ni:;puu : Rd,, Sulie 125 Eﬂbm 5, Perkins, Fa :
R 17 8 has Vegas, N 3 1-;0 3883 Moward Hughes Parkway t
$ Autorneve for Plaintifi Suite F1O0 {

ig i Las Vegas, Nevadn 891469

: Atiarneys for Wells Fargo Bank, N4

..........

20§ Dated: May 2013

2% BURKE,

. lemfi m Firal %Lct Suite 1550
“5 Ranta Ana, CA S2705
5 Arterneys for 8IC Financial Ine.
26 i
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10 _3;_' Moiion and the Order to Show Cause Why Preliminary injunction Should Mot fssue scheduled for

§ T

I LAW OFFICES OF MICHAEL F. BOHN,
I B80., 11D,

i shﬁ 1 be filed and served on all parties on o before close of busingss on May 2

"\ Aoion”) shall be hegvd on June 1T, 2003 o 1100 aom

2, Wells
i, 2015

3. Plgionfts reply in support of s Muotion and any opposition to Wells Fargo and

§ 2%, 2015

4, Wells Fargo and MTC s roply in sopport of their coumtermotion shall be Gied and
served on alt parties on or before June 4, 2013; and

4, The Temporary Restraining Order shadl rewain {n offeet antdl the hemnng on the

erv P, 2013,

Dated: May 7013 Dated: May (O, 2013

MNELL & WILMER cip

i“
fmnl f’ Gordon, Hag.
K

Warm \prm?:«, K., Buite 123 "-:-{{m i £ Perkins, Bao
* SRR B.J L7 i\“

A

376
L

4

. v, i f " -
R #y Vagas, NV 89119 3883 H&wfmi Huaghes Parkway
3 YRR VE o Pl ?r‘?é.ﬁf ‘;ui\;e 114006
Las Vegas, Movads 89169
jiff(*ﬁ?’i’/‘- for Wells Farge Bank, ¥ A

U Dated: May L2013
I BURKE, WILLIAME & SORENSEN, LLP
‘ ) &Q i\ "'\‘;f- ; \\%-F"}?E?_L;R’kq.-s\l;@i{“
By AR “‘,;:;”:t:: N
Richard i, & -*»Fm*aia,,% gl
i 13‘%? Flasi First Sireet, E’uhe P50

Santz Ana, TA 92705

Astorneys for MO Financial e,

Fargo and MTL s opposition to Plaintiffs Motion sad any countennotion |

countermotion shall be filed and served on all partics on or bafore close of business May

-,

P KLL

A ot N e
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1 “Wotion™) shall be heard on June 11, 2013 & 110G am

2 3. Wails Fargo and MTC s opposition to Plaintiff’s Motion and any coumtermotion
3 4 shall be flled and served on all parties on o befors close of business on May 21, 2015
4 3, PlaintifTs reply in support of its Motion and any opposition to Wells Fargo and L

5 MTCs countermotion shall be filed and served on alf parties on or before close of business May
& i 28, 2013;
7 4, Wells Fargo and MTC's reply In support of thelr coundermotion shall be filed and -

€ I served on all parties on or before June 4, 2013; and

G 5, The Temporary Restraining Order shall remain in effect ontil the hearing on e
10 ¥ Mation sed the Order to Show Cause Why Preliminary Injunction Should Not Jssue scheduled for
{14 Juse 11, 2015,
13 Diated: May |, 2013 Drated: May L2013
‘:‘ LAW OFFICES OF MICHADL F, BUHN, SNELL & WILMER Ly
ESG, LT
!

3 AXRE \t i 0
376 B, Wann %pitt‘sgw Em Sujte Gobin ?‘:*}.,;;}iﬁf?i gg‘i
B yg ) Las Vegas, NV 85115 3883 Howard Hughes Parkway
* Atterneys for Plointll , Sulte 1100
18 .88 "‘veﬂs}h, Mevada 89169
i Asrarneys for Wells Fargo Bank, N.A
18 R

o ¥ Dated: May 182013

21 8 ROB LALSTREGUL, SHARP & LOW
sy b
ig:‘}?z (0 T Y inx :-"-,u.._»;ﬁwuu;.w R R A
3 fichael B Ny iﬂr"“ Hsg.
n ’*1 % ashinglon Street
;o
Reno, NY 9503
. Aftorneys jor MEC Financlal e,
Lo g
i
P ‘;E
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Rased on the foregoing Stipuistion and other good cause appeusing therefor,

3.3

T I8 20 ORDERBD that the heanny on Plaimiifl’s Bx Parte Motion for Temporary

i ..F'\}

i i

4 Restraining Crder or Alfornatively for Opder 1o Shew Cause Why s Preliminary Injunction

g Should Mot lesue {the “Motion™) shall be heand on June 11, 2013 at 1100 am

6 i (715 FURTHER ORDERED thet Wells Farge and MTO's opposition 1o Plainhit's |

7 3 Mation and any coundermotion shall be fited and served on all parties on or before close of

g i bminess on May 21, 2013,

2 TN PURTHER ORUFRED thay Plainufls reply in support of dy Motlon and any
10§ opposition to Wells Fargo and MTC s counterustion shatl be fled snd served on all partiss on or
11 8 before close of business May 28, 2013,
12 8 T1 18 FURTHER ORDERED thar Wells Farge and Mg reply i suppot of thew

s 13 1 counferraotion shall be fled and served on ail parties on ov before June 4, 201%: and :
14 & P IR FURTHER ORDERED that the Temporary Restraining Order shall remain m
15 & effect untll the heoaring on the Motion and the Ovder o 8 Show Cause Why Preliminary Injunction
16§ Should Mot {ssue scheduled for June 11, 2013, {
i8] DATER i}n;ﬁﬁ@ day of
P9
Zi i Respestlully submitied by
21§ BNELL & WILMER s
3
A wovada Bar Mo 13498
Kﬁ&hc&lu £, Gror %fm 'faq
A Mavada Bar Mo, IR :
25 1 Robin . Perking, Bsg, i
 Nevada Bar No, 9398
26 | dttorneys for Deferndont Wells Farge Bovd, N
27 1
12724
28
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Electronically Filed

05/21/2013 05:55:37 PM

OPRC w&- 1’*!56“”""

Amy F. Sorenson, Hsq,

Nevada Bar No. 124988 CLERK OF THE COURT
Richard €, {3ordon, Esq,

Nevada Bar No. 9036

Robin E. Perkins, Esq.

Nevada Bar No, 5891

SNELL & WILMER LLP

3883 Howard Hughes Parkway, Suite 1100

i Las Vegas, NV 88169

i Telephong: (702) 784-5200
(| Facsimile: (702} 784-5252
| asorensen(@swiaw.com

U rgordon@swlaw.com

- rperkins@swiaw.com

- Arntorneys for Defendant Wells Farge Bank, N A

DISTRICT COURT

CLARK COUNTY, NEVADRA

5 1 DAISY TRUST, ‘ CASE NG, A-13-679055-C

Plaintiff, [
. WELLS FARGO BANK, N.ACK

17 1 va. L COMBINED OPPOSITION TO EX

| . PARTE MOTION FOR TEMPORARY
18 B WELLS FARGO BANK, M. A, MTC L RESTRAINING ORDER; OR

| FINANCIAL, INC,, dba TRUSTEER . ALTERMATIVELY FOR ORDERTO
18 || CORPS; DONALD K. BLUME and L SHOW CAUSE

L CYNTHIA S, BLUME,
30| - A3

| Defendants.
21 COUNTERMOTION TO DISMISS
22
T
24 Defendant Wells Fargo Bank, NLA. (“Wells Fargo™) hereby files its Combined Opposition
v5 i to Plaintiff"s Hx Parte Motion for Temporary Restraiming Order; or Alternatively for Order to
ng | Show Cause (“Motion”) and Countermotion to Dismiss, as Plaintift’s claims fail as a matter of
37 4 law,
g 4
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Smell & Wilmer

]

{ the same Plaintiff CPlaintift” or “Daisy Trust”) came o a different department of this Court,

(“Daisy One™). Despite this, and without disclosing its prior defeat, Plaintiff returned to this

- Court one day afier the same claims were dismissed at the Daisy One hearing — now knocking on

Order, and Granting Defendant Wells Fargo Baok, NLAs Countermotion to Dismiss with Prejudice {(*Daisy One
| Order”} attached as Exhibit | to Request for Judicial Notice ("RIN”}.

This Combined Opposition and Couniermotion to Dismiss are based on the Memorandum i;
of Points and Authorities attached hereto, the Reqguest for Judicial Notice filed concurrently |
herewith, the papers and pleadings on file with the Court, and any oral argument that this Court |

may enteriain,

Dated: May ail , 2013 SNELL & WILMER t.ov
‘.;;:i '} ? "&:‘\\ 3 } 'is“"!
By: U R R e

“Amy F. Sorenson, Esg.

Richard C, Gordon, Esq.

Robin E. Perkins, Bsqg.

3883 Howard Hughes Parkway

Suite 1100

Las Vegas, Nevada 89169

Attorneys for Defendant Wells Fargo Bank,
N.A.

MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

Wells Fargo — and the Court - have seen this scenario before. Just four short months ago,

bringing identical claims against Wells Fargo, involving a virtually identical property acguisition.
All this, in hopes of receiving a judicial blessing for itg, literally “too good to be true” real estate
purchase for pennies on the dollar. But Plaintiff did not receive its sought after judicial blessing.
in fact, Plaintiffs claims were prompily rejected by the Eighth Judicial District Court on Wells |

Farge’s Motion to Dismiss.) Daisy Trust v. Wells Fargo, Case No. A-13-675183, Dept. XV

o different department’s door ~ in hopes of obtaining a different cutcome. In fact, since January |

2013, Plaintiff has filed at least five identical actions, in an attempt to find a court that will

-7
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eventually condone iis conduct.”

Plaintiff is just one of a growing number of real estate speculators burdening this Court |
with unienable claims in hopes of securing a windfsll. In addition to the express rejection of
Plaintiff’s claims in Daisy One, sister departments throughout the Eighth Judicial District, as well
as the United States District Court for the District of Nevada, continue to dismiss identiical
cormplaints brought by similarly situated plaintiffs.” While the case law rejecting similar claims is
substantial and growing, Plaintiffs business model ~ which clearly inclades hitigation cosis as
part of iits business sirategy — remains in full swing. First, Plamtiff, or another real estate
speculator, purchase property at an HOA foreclosure sale for next o nothing. They then refuse to

pay the first priority Hens that survived the HOA foreclosure sale and try turn a quick profit by

renting the property out to unsuspecting tenants, Finally, they sue the lender {whose lien Plaintitf
atill refuses to pay) for *quiet title,” on the alleged ground that the HOA forecloswre sale “wiped

out” the lenders’ first priority Hens, For the reasons outlined below, this particular brand of resl

estate investment is both bad law and bad policy.” .

At the heart of this matter is the statwtory construction of Mevada Revised Slatuie
(“NRS™Y 1163116(2). A brief history of NRS 1163116 (the “Staluie”) is necessary fo
gnderstand these issucs.  The Statute was meodeled after the Untlormm Common Inlerest
“ommunity Act {the “Uniform Act™), and adopted by Nevada in 19917 The Statute granis an

................................ R s a At

* A cursory review of the Fighth Tudicial District Court general docket reveals that since Janmary 2013, Plamtifl has

filed five other substantively identical lawsuits asserting identical claims and requesting identical relief. See Case
Records Search Result, attached as Exhibit 2 to RIN, ientifyiog Case No. A-13-675181-C, filed January 16, 2012; |
Case No. A~13-675183-C, filed Januvary 16, 2813; Case No. A~13-675501.C, filed January 23, 20173; Case Mo, A-15- 5
£79113-0, filed March 28, 2015; and Case No. A-13-680981-C, filed April 36, 2013,

' See ez, Digkonos Holdings, ELC v, Countrywide Home Loans, fne, 2012-CV-00840-KID, 2013 WL 331092, at #3
{0 Nev. Feb. 11, 2013.). Sanucci Ct. Trust v. Elevade, Case No. A-12-670423, Dept. XXX, Judge Wiese granted
Bank of America’s raotion to dismiss plaintiff’s guiet title and declaratory relief claims, entered on February 21,

2013, Canteno v. Montesa, LLC, Uase Ko, A-12-667397, Dept. XXXIL, Supreme Court Mo, 62506, On Ootober 13,

2012, fudge Bare granted rootion to dismiss quist title and declaratory relief claims. Cenreno v Maverick Valley
Properties, LLC, Case No, A-12-654878, Dept, XXV, Supremne Court No. 60984, Judge Binler held on May 15,
30172 that the lender’s first deed of trust was not extinguished by the HOA foreclosure sale, and plaintiff took title
subject to the lender's first deed of trust, Design 3.2 LLC v. Bank of New York Mellon, Case No. A-10-621618, Dept.
XV, order dismissing plaintiifs complaint, entered on June 15, 2011

Y See id

* The Nevada Legislatme adopted the Uniform Act, codified as NRS Chapter 116 (1991}, The Act has been
additionaliy adopted in Alasks, Colorade, Connecticut, Delaware, Minnesota, Vermont, and West Virginia.

APP000179
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HOA a lien for unpaid ducs, assessments, and other related amounts, which lien is subordinated
behind a first security interest, such as a doed of trust. NRS 116.3116(2) expressly states that:

A lien under this section i prior fo all other liens and
encumbrances on an unit except: {a) Licns and encumbrances
recorded before the recordation of the declaration and, in a
cooperative, Hens and encumbrances which the association creates,
assumes or takes subject to; (by A first securily inferest on the unit
recorded before the date on which the assessment sought to be
enforced became delinquent or, in a cooperative, the first security
interest encumbering only the unit” owner’s inferest and perfecied
before the date on which the assessment sought to be enforced
became delinguent; and (¢) Liens for real estate taxes and other
governmental assessments or charges against the unit or
cooperative.

{emphasis added.} Thus, NRS 116.3116(2) specifically subordinates the HOA lien to a junior
position after a “first security interest” such as a properly recorded deed of trust. Nevertheless,
Plaintiff asks this Court to ignore the express subordination provision and instead rely on the
following language contained i NRS 116.3116(2):

{ithe Hen is also prior to all securtly interests described in
paragraph (b} to the extent of any charges incurred by the
association on a uni pursuant to NRS 116310312 and to the extent
of the assessments for common expenses based on the periodic
budget adopted by the association purswant to NRS 1163115
which would have become due in the absence of acceleration
during the 9 months immediately preceding mstitution of an action
to enforce the lien, unless foederal regulations adopted by the
Federal Home Loan Morigage Corporation or the Federal National
Mortgage Association require a shorter period of prionity for the
lign,

This section creates what has been termed g “super-priority”, which allows an HOA a very
Hmited super-priotity fo payment over the first-recorded deed of trust.”

As a result of NRS 116.3116(2), HOAs in Southern Nevada have begun a practice of

| foreclosing on properties to obtain payment of the entire amount they contend they are owed,
| which is typically in excess of the limited super-priovity amount allowed. The sales prices are

always for a nominal amount — generally between $3,000.00 and $10,000.00, which generally

e R ]

- ® This super-priority claim to payment set forth in NES 116.3116(2) is specifically limited to only certain dues and
- assessments, set forth in the siatute, for a period of only nine (9) months. In reality, the Himited priority amount is

typically less than $1,080.00.

-4 -
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b | equates to less than five percent of the value of the property being sold, Using this case as an
2 | example, the foreclosure deed to Plaintiff indicates that Plaintiff paid only $10,500.00 for the

3 1 Property. (“HOA Foreclosure Deed” attached as Exhibit 3 o Request for Judicial Notice

4 {“RIN".} Yet the estimated value of the Property published on zillow.com suggests that the
5 Property is worth $381,883 — approximately thirty-six times more than the amount Plaintift paid

& |l for the Property, {zillow.com data sheet, attached as Exhibit 18

s

-.~J

Real estaic investment groups such as Plaintiff are sweeping in to take advantage of
8 1 these fferally “too good to be true” prices. Then, these emtifies turh around and file lawsuits
g i claiming quiet titde, declaratory relief], injunctive relief, and similar claims, asserting that the

10 1 HOA’s foreclosure sale extinguished the original lender’s first in time deed of trust,

11 | notwithstanding the unambiguons language in NRS 116.3116(7) that expressly subordinates the

12§ HOA’s lien to the first security interest on the unit,

As set forth herein, NRS 1163116 does noti, and never was intended io, extinguish a
properly recorded senior deed of trust. In fact, the express language of NRS 1163116 makes

clear that the first in time deed of trust is prior to the HOA lien. The express subordination of

216 | the priority of the HOAs lien to a first security interest on the unit contained in NRS 1163116
17 {f was intended {0 encourage lenders 1o loan funds to borrowers for the purpose of purchasing
18 | homes. Plaintiffs proposed interpretation of the Statute (not surprisingly, identical to the

19 | interpretation that was already rejected in a separate action by the Eighth Judicial District Court®

20 and by numerous other departments’ in similar cases), undermines this intention and would wips
21 out millions, if not billions, of dollars of properly recorded security interests in Nevada, If
22 '3 Plaintiff"s interpretation is upheld, the real effect would be the mass exodus of lenders out of the
23 § state and the mability of any individuals 1o obtain mortgages to buy homes. No lender would

24 I ever make a loan and take a first security interest if that interest could be completely wiped out

26§ 7 Wells Fargo offers this generally accepted zillow.com estimate to the Court as an approximation of value, in order
to avoid the expense of retalning a valuation expert at this very early stage in litigation. Note that millow.com
27 B constantly revises and updates its valuations based vpon the fluctuating market, thus valuations may change
minimally from day-te-day.

28 & ° Daisy Trust v, Wells Fargo, Case No. A-13-675183, Dept. XV, Daisy One Ovder, attached as Exhibit 1 to RIN.

? See w1 supra.
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by an HOA super priority lien under NRS 1163116, Such an absord result would lead to 8

- seeond collapse of our fragile real estate market,

Plaintiff comes fo this Court seeking a judicial blessing of its business model and

| approval of iis tortuwred statutory construction.  As shown more fully below, Plaintiff’s claims
| fail as a matter of law. Plaintiff purchased the Property subject to Wells Fargo’s deed of trust,

1 failed to tender all amounts due under the deed of frust, and thus, 18 not entitled fo quiet title in

its name or to object o the pending foreclosure sale, Because Plaintift cannot demonstraie a

reagonable probability of success on the meriis, its Motion for injunctive relief must be denied,

i and the Countermotion to Dismiss roust be granted

i RELEVANT FACTUAL BACKGROUND

A. Loan Historv and Foreclosure Documents,

On or about September 21, 2007, Donald X, Blume and Cynihia 8. Blume (the “Blones”)

abtained a loan in the amount of $417,000 from Universal American Mortgage Company, LLT |

| (“Universal”) for the purchase of the real property located at 10209 Dove Row Avenue, Las

Yegas, Nevada, APN 126-13-818-046 (the “Pmper‘a‘.y”}.m Universal recorded its deed of trust on |
September 28, 2007 (“Deed of Trust” attached as Hxhibit 4 1o RN

At some point thereafter, the Blumes stopped making payments due under the Dieed of |
Trust, and allegedly stopped paying thelr HOA dues as well, (See generally exhibits attached 1o |
RIN.} The Blumes” HOA, Westminsier at Providence, recorded a lien on August 5, 2010 and a

notice of default on September 30, 2010 — approximately thres yvears after Universal recorded its

E Dead of Trust, (“HOA Lien” and “HOA Default” atiached as Exhibits 5 and 6 1o RIN} On

March 10, 2011, Wells Fargo recorded its Motice of Default and Election to Sell.  (“Wells Fargo

| Wotice of Default” attached as Exhibit 7 to RIN.)

Y Wells Fargo is the successor in intevest to Universal, and is the current beneficiary and holder of the Deed of Trust
at issue, a fact that Plaintiff does not contest. See Mot. 2:3+4, wherein Plaintiff acknowledges that Wells Fargo is the
beneficiary.

-6 -
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On January 31, 2012, Westminster at Providence recorded a notice of sale.’* (“HOA

 Notice of Sale” attached as Exhibit § to RIN) Westminster at Providence conducted its |

foreclosure sale on August 3, 2012, (“HOA Foreclosure Deed” attached as Exhibit 3 to RIN.} At

Il the HOA foreclosure sale, Plaintiff purchased the Property for $10,500.00, and recorded the HOA ;

Foreclosure Deed on August 9, 2012, (“HOA Foreclosure Deed” attached as Hxhibit 3 10 RINJ) |

Plaintiff clearly had knowledge of Wells Fargo’s priority security interest when it purchased the |

| Property because Wells Fargo’s Deed of Trust was recorded approximately five years earlier; and

Wells Fargo’s Notice of Default was recorded approximately 17 months earlier. Since Plaintitt’s |

purchase of the Property, Plaintiff has failed to make any morigage payments due to Wells Fargo

pursuant to its Deed of Trust, a fact Plaintiff does not dispute,

Therefore, on March 26, 2013, Wells Fargo recorded the Nevada Foreclosure Mediation |

Certificate which authorizes Wells Fargo o proceed with its foreclosure sale, ("Mediation |

| Certificate” attached as Exhibit ¢ to RIN. Also on March 26, 2013, Wells Fargo recorded its |

| Notice of Trustee Sale, noticing the foreciosure sale for April 26 2013. ( “Wells Fargo Notice of

Sale” attached as Exhibit 10 to RIN.Y On March 28 2013, Plaintiff filed its Complaint. And on |
March 29, 2013, in an effort to enjoin Wells Fargo from protecting its first priority secured |
interest and quiet title in its own name, Plaintiff filed this Motion for injunctive relief,

B, Recent Decistons in Identical Cases,

Both the Fighth Judicial District Court and the District of Nevada have found that claims |
identical to Plaintiff’s are legally unienable and fail as a matter of law. For example, in Daisy
Ome (Plaintiff”s prior and failed atteropt to guiet title), Judge Silver found that:

1. Plaintiffs complaint for quiet title and declaratory relief fails to
state a claim upon which relief can be granted pursuant {o Nevada
Rule of Civil Procedure 12{b}{3),

Pursuant to Nevada Revised Statute (“NRS™) 116.3116(2XH) a
homeowners association len is subordinate fo a first securily
inferest on the unit recorded before the date on which the
assessment sought to be enforced became delinguent.

b

2 3oth the HOA Detault and HOA Notice of Sale do not mention or otherwise indicate that they are foreclosing on
only the superpriority portion of the HOA s lien. Instead the HOA foreclosed upon its entire len in direct violation
of NRS 116.3116(BbX2). In the event this action is not summarily denied, Wells Fargo will consider filing a
counterclaim for breach of NRS 116.3116(b}2) and invalidation of the HOA foreclosure sale,
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3. The super priority siatus of a homeowners association lien
identified in NRN U83116(2) gllows only for a priority fo
payment, relative io a first secunily interest, entitling the
homeowners association 1o payment of the super priority amount
only, prior to payment of a forsclosing first secunty interest
tienholder,

e

4. A homeowners associgiion's foreclosure of its super priovity lien
does not extinguish a first secyrity interest on the property
recorded before the date on which the assessment sought to be
enforced became delinquent.

{(See Dalsy Ume Order, attached as Exhibit 1 to RIN, emphasis added.} Based upon these

findings, the Court denied Daisy Trust’s request for injunctive reliel and disrmissed Daisy
Trust’s complaint in its entirety and with prejudice. (Daisy One Order, altached as Bxhibit 1 {o
RING The Daisy One Court did not minee words when characterizing the conduet al issue here
. and the plethora of identical cases now populating the distriot court: "l have so many of these,
and Pvehada- -1 just had one last week that [ said #'s probably criminal and borderline fraud.”
{Dxaisy One, Reporier’s Transcript of Proceedings, 5:4-11.)

Additionally, Dept. XXX recently granted a lender's motion to dismiss finding that the
| super-priorily len at issue “is not a standalone lien that a homeowners association can foreciose
| upon constituling a senior position o all prior first security intevests,” instead “the ‘super priovily’
lien establishes a payment priority relative to a first seonrity interest,” and “{floreclosure by a

horeowners association of its “super priorily’ Hen does not extinguish a hrst security interest on

the property recorded before the date on which the assessment sought 1 be entorced became
delinquent.” (Samucci O Trust v. Elevado, Case No. A-12-670423, Dept. XXX, Order ¥ 2 and
3, entered March 20, 2013, attached as Hxhibit 11 to RIN (“Sanucei Order”), emphasis added. }

In SBW Investments, LEC v, Elsinore, LLC ei af, Case No. A-13-673541-C, Deptl. XV,
' the court grapgied Elsinore’s motion to dismiss finding, in relevant part, that;

2. NRS 116.3116 does not state that foreclosure of an HOA lien
extinguishes the senior deed of trust or len.

{7 Defendant Elsinore, LLC purchased the property at the Jender’s foreclosure sale, after the Plaintiif SEW purchased
 the property at an HOA foreclosure sale of the HOAs alleged super-prionity len, Defendent Elsinore asseried
- arguments and defenses identical fo those that a lender would bave asserted,

-8 -
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1 4, The HOA's super-priority lien only creates a priovity fo payment
from foreclosure proceeds.

|

i

. S. The HOA s foreclosure sale of its Hien per NRS 1163116 did not

) extinguish Defendant BNYM's deed of frust, as a matier of law,

4 because BNVYM’s deed of trust was recorded prior to the HOA
Hen and Plaintiff SBW purchased the property with notice of

3 BNYM’s first in time deed of trust.

6

7§ SBW Investments, LLC v. Elsinore, LLC ¢t al, Case No. A-13-673541-C, Dept. XVII, Order
g Granting Defendant Elsinore’s Motion to Dismiss, entered on May 9, 2013, attached as Exhibit
g 1§ 12 to RIN, emphasis added.)

10 Moreover, in Cemteno v, Maverick Valley Properties, LLC, et al, Case No. A-12-654878,

i1 Dept. XX1V, the court granied Defendant Maverick Valley’s motion to dismiss {inding that the
17 “First DOT was not extinguished by the HOA foreclosure.” {Cenreno Order 4:2, attached as
| Exhibit 13 to RIN. Additionally, the court found that an HOA “[a] purchaser that obtains title
pursuant to NRS 116.31166(3) does not receive an interest in the Property that is senior to g first
security interest as defined in NRS 116.3116(2)b)” and “the person conducting the sale can

“only deliver to the purchaser a deed without warranty which conveys to the purchaser all fitle of

= 17 | the unit’s owner to the unit.” {Cemreno Order 6:13, attached as Exhibit 13 to RIN.)
18 Finally, the Linited States District Court for the District of Nevada has alse addressed this
19 | cxact issue, and ruled consistenily with the above opinions. The District of Nevada held that
20 | “NRS 11631 16(23¢) creates a Hrodted super priority lien for % months of HOA assessments

21§t leading up to the foreclosure of the first mortgage, but if does not eliminate the firsi securily

29 interest”” Digkonos Holdings, LLC v, Countrywide Home Loans, Inc., 2:12-CV-00949-KJD,
23 2013 WL 531092, at #*3 (. Nev. Feb. 11, 2013.) The Court further held that *the HOA may
54 § initiate a nonjudicial foreclosure to recover delinguent assessments and the purchaser af the sale
25 takes the property subject to the security interest” Diakonos, 2013 WL 331092, at *3,

26 This case does not present any new facts to the Court. The same claims have been
7 argued, and litigated, and re-litigated, in hopes of finding a more favorable foram to bless

78 || plaintiffs’ requested windfall. Despite Plaintiff’s urging, this Court should resist that temptation,

i i
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HI, LEGAL ARGUMENT

A. Legal Standard for Injunctive Keliel,

“A preliminary injunction to preserve the status quo is normally available upon a showing
that the party seceking i eniovs a reasonable probability of success on the merits and that the
defendant’s conduct, if allowed to continue, will result i trreparable harm for which
compensatory damages is an inadequate remedy.” Ne. One Rent-4-Car v. Ramada Inns, Inc., 94
Nev, 779, 780-81, 587 P.2d 1326, 1330 (1978);, Winier v. Nat. Resources Defense Council,
Ine., 355 UK. 7 (2008) (holding that to obiain injunctive relief] a plaintiff “must establish that he
is likely to succeed on the merits, that he is likely to suffer irreparable harm in the gbsence of |
preliminary relief, that the balance of equities tips in his favor, and that an iyunction is in the
public interest.”)

A preliminary injunction *‘is an extraordinary and drastic remedy, one that should not be

granted unless the movant, by ¢ clear showing, carries the burden of persuasion.”” Mazurek v,

Armstrong, 320 U.S. 968, 972 (1997} (quoting 11A €. Wright, &, Miller, & M. Kane, Federal

Practice and Procedure § 2948, pp. 129-130 (2d ed. 19951} {emphasis in original). Notably,
within the context of dispositive motions, the Mazurek court noted that the burden on the movant
secking g preliminary injunction is much higher than a movat who seeks summary judgment.

Mazurek, 520 U8, at 972 (“what is at issue here 13 not even g defendant’s motion for summary

| judgment, but a plaintiffs motion for preliminary Imjunctive relief, as to which the requirement

for substantial proof is much higher”). This Court must also “weigh the potential hardships to the

relative parties and others, and the public interest” Univ. & Cmiy. Coll Sys. of Nevada v.

Nevadans for Sound Gov’t, 120 Nev, 712, 721, 100 P.3d 179, 187 (2004) (citing Clark County |
Sch. Dist. v, Buchanan, 112 Nev, 1146, 1150, 924 P.2d 716, 719 (1596} |

Here, Plaintiff cannot carry its burden of proof by any showing, let alone one that is clear
and convinecing. Accordingly, the pending motion should be denied in its entirety. Plaintiff is not
likely to succeed on the merits, cannot show irreparable harm, and the balance of hardships and

the interest of the public weigh heavily in favor of Wells Fargo.

- 10 -
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R. Plaintiff Will Not Prevail On the Merids of its Underlving Claim,

I Plaintiff’s claims for declavatory relief and guiet title fail as o maver of law
because the express language of the Statute subordinates the HOA Lien to Wells
Farge’s Lien.

Because Plaintifs claims fxil as a matier of law for one very basic reason — NRES
116.3116 does not allow for a first security interest to be extinguished as a result of an HOAg |
foreclosure of its super-priority lien, Plaintiff’s suggestion that it does contradicts the express
language of the Statute. “It is well established that, when interpreting a statute, the language of |

the statuie should be given its plain meaning unless doing so violates the act’s spirit.”  Pub,

| Employees’ Benefits Program v. Las Vegas Metro. Police Dept, 124 Nev. 138, 147, 179 F.3d |

5472, 548 (2008) (holding that “when a statute is facially clear, we will generally not go beyond its |

language in determining the Legislature’s intent.”) When interpreting a statute, this Court “must

| give its terms their plain meaning, considering its provisions as a whole so as to read them “in a

way that would not render words or phrases superfluous or make a provision nugatory.”” 5.

Nevada Homebuilders Ass'n v, Clark Coungy, 121 Nev, 446, 449, 117 P.3d 171, 173 (2003) |

(citing Charlie Brown Censtr. Co. v, Boulder City, 106 Nev, 497, 502, 797 P.2d 846, 949 (1990}

- overruled on other grounds); see also Pub. Emplovees’ Benefits, 179 P.3d at 348 (holding that

statuies must be construed as a whole, so that no part is rendered meaningless.)

Accordingly, “it is the duty of this court, when possible, to inlerpret provisions within a

| common statutory scheme ‘harmoniously with one another in accordance with the peneral ‘

purpose of those statutes’ and to avoid unreasonable or absurd results, thereby giving effect to the

| Legislature’s intent.” & Nevada Homebuilders, 117 P.3d at 173 {emphasis added) {citing |

Washington v. Stafe, 117 Nev, 735, 739, 30 P.3d 1134, 1136 (2001Y); see also Weston v, Lincoln

County, 98 Nev. 183, 185, 643 P.2d 1227, 1228 (1982} (holding that it is the court’s “obligation

i to construe statutory provisions in such a manner as to render them compatible whenever |
| possible™y; Commodity Futures Trading Comm'n v. White Pine Trust Corp., 574 F.3d 1219, 1225
- (9th Cir. 2009) (citing TRW Inc. v. Andrews, 534 U8, 19, 31, 122 8.Ct. 441, 151 L.EA.2d 339

(2001) (holding that “[ilhe court will not render any part of the statute meaningless, and will not

read the statute’s language so as fo produce absurd or unreasonable resuits.”}.)

o111 -
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In this case, the Statute is clear and unambiguous in its requirement that an HOA lien “is |

§ prior to ali other Hens and encumbrances on a unit except: . . . (b} A first securify interest on the

unit recorded before the date on which the assessment sought to be enforced became |

| delinguent....” NRS 1163116(2)b) {emphasis added.} Such is the case here. Because there 1s

| no ambiguity in the statutory language, the faw must be complied with as writien,

To prevail, Plaintiff must demonstrate that the HOA’s notice of delinguent assessment

| was recorded before Wells Fargo’s Deed of Trust. See Cenfeno v. Morigage Flec. Regisiration

Svs., fnc., Case No., 2:11-cv-02105-GMN-RIJ, 2012 WL 3730528, at *3 (D, Nev. Aug. 28, 2012} |
(holding that without an allegation that the HOA lien “chronologically precedes” the deed of trust 1
and without submission of the first in time lien, a claim under NRS 116.3116(2) fails.} Plaintiff
has not, and cannot, allege that the HOA len was recorded first. Instead, Plaintiff admits, as 1

mst, that Wells Fargo’s Deed of Trust was recorded on September 28, 2007, approximately three

| vears before the date the HOA lien was recorded on August 5, 2010, (Mot 2:3-4.) Because

Plaintiff cannot allege any facts to support this central element, its claims for relief fail as a matier |
of law. Centeno, 2012 WL 3730328, at ¥3.

Moreover, Flaintif®s interpretation of the Statute creates an absurd result by rendering a
portion of the Statute meaningless and incompatible with its facial intent. Specifically, Plaintitf's

interpretation effectively climinates an express statutory provision. Under Plaintiff’s strained

| construction, NRS 116.3116(2)b) grants the holder of a {irst security interest priority over an

HOA Hen, only 1o take that priority away in the very next provision. If the Legislature intended
v of o o t:.‘

such an absurd the result, it could have avoided any ambiguity by simply omiiting subsection

I (2Xb) from that statute, stating that the HOA len is senior to “all other liens and encumbrances

on a unit.” But the Legislature chose not o omit section (2)(b), and this Court is obligated to read

| the Statute so as not to render any provision meaningless, TRW frc., 534 U8, at 31, This canon

| of construction should have a profound effect on the pending action. Because Plainiift’s

proffered interpretation of NRS 116.3116(2) produces an absurd resuit — the compilete

evisceration of an express siatutory provision — it should not be given the force of law in the |

i pending action.
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Although Plaintiff contends that ifs statutory interpretation “is the only rational, logical

interpretation, that would not lead to absurd results” that assertion simply shocks the reasonable

Cmind, (Mot 6:11-12) In fact, it is Plaintiff's suggested interpretation that fails to harmoniously
interpret couflicting provisions and fails to avoid unreasonable or absurd results. See 8 Nevada
L Homebuilders, 117 P3d at 173 (citing Charlie Brown Consir,, 797 P.2d at 949, overruled on

. other grounds.} Because Plaintifl’s interpretation flies in the face of Nevada’s longstanding rules

of statutory construction, renders the HOA lien subordination provision meaningless, and
effectively eliminates every fivst priority deed of trust in sinular circumstances, Plaintiff s radical
interpretation should not be countenanced by this Coust.

As set forth above, this Cowrt is obligated to reconcile and harmonize statutes as a whole
and render the provisions compatible with each other.  The appropriate way o ensure
compatibility and avoid an absurd result is to require the entity in first position 7o pay the super-
priority portion of the HOA lien upon foreclosure, not eviscerate a first priority deed of trust.
Alternatively, if the HOA forecioses first, the first priority deed of trust may be reduced, only to
the extent of the limited super-priority pavment to which the HOA may be entitied, but not
extinguished in its entirety, This reconcilialion satisfies the intent of the drafters - cresting a
limited super-priority o payment, not to titie of the Property,

2, Plaintifi’s claims for declaratory relief and quiet fitle fail as a matter of law |
because the legislative intent establishes that the super-priovity is only a priovity |
{o payment, ot to fifle,

In spite of an express provision subordinating an HOA Ben to a first-in-time Deed of |

“Trust, the parties nevertheless disagree on the Statute’s basic interpretation, When a statute is |

ambiguous, that is, it “is capable of being understood in two or more senses by reasonably
informed persons,” or when it does not address the issue at hand, we may look to reason and
public policy to determine what the Legislature intended. Pub. Employees’ Benefits, 179 P.3d at
548, “[Wie tumn to the statute’s historical background and spirit, reason, and public poliey o
guide us tn owr interpretation.” Jd

NRS 1163116 is based on the Unufornm Common Interest Ownership Act {the “Uniform

Act”™) which was drafied by the National Conference of Commissioners on Uniform State law
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- and has been enacted in Nevada and seven other siates. The drafiers of the Uniform Act
it explained that the super-priority provision was intended o protect the securily interest of lenders

by stating: “priority for the assessment lien strikes an eguifable balance befween the need w

enforce collection of unpaid assessments and the obvieus necessity for protecting the priovity of
the security interests of lenders.”” UnEorM COMMON INTEREST OWNERSHIP ACT § 3-116 omt. 2
(1994) (amended 2008} {emphasie added.) Not surprisingly, Plaintiff ignores this languoage.
Instead, Plaintitt cites to commentary which notes that “as a practical matter, morigage lenders
will most likely pay the 6 month’s assessmends . . . rather than having the association foreclose

on the unit” (Mot 8:25-27Y" Upon closer inspection, this commentary actually supports

;3 Defendant’s construction thai the HOA prionitly 18 a priorily to payment, not title. Moreover, the

L comment never states that an HOA foreclosure extinguishes the first in time deed of trust,

Indeed, as clearly exprossed in the original drafiers’ commentary, the intent of the super-
priority is {0 create an “equitable balance” between the unigue needs of the HOA resulting from
foreclosures and the “obviows necessity for profecting the priority of the security interests of
lenders.”  UNIFORM COMMON INTEREST OWNERSHIP ACT § 3-116 cmt. 2 (1994 {amended
20083, This demonstrates the drafters clear intent that a first security interest should be
protecied.

Additionally, the Nevada Legislature recently amended the Statute to increase the super-
priority portion from 6 months to % months of assessmenis (notably the Legislature rejecied a
proposal te increase to 2 vears.)” In hearings on that issus, the Legislature noted the intent and
purpose of the Statute. “The objectives are, first and forewosi, io help homeowners, banks, and
mvestors maintain their property values;, help common~inferest communitics mitigate the
adverse effects of the mortgage/foreclosure crisis; help homeowners avoid special assessments
resuiting from revenue shortfalls due to fellow comumunity members who did not pay required

fees; and, prevent cost-shifiing from common-interest communitics to local govermments.”

" Notably, this comment immediately follows the comrent establishing the drafters express intent to protect lenders’
security intorests, which Plaimntifl ignores. UNwORM COMMON INTEREST OWNERSHIP ACT § 3-116 omt, 2 {1994)
{smended 2008},

P Seventy-fifth Nevada Legisiative Session in 2009, Assembly Bill 204,

Y
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- (Meeting Minutes, attached as Exhibit 14 to RIN, empbasis added.y At no pomnt does the
i legislative history indicate that the expanded super-priority was intended 10 enable a real estate
|| speculator to obtain title to property worth hundreds of thousands of dollars, for pennies on the

| dollar, free and clear of the deed of trust that the HOA s Hen is expressly subordinated to.
Additionally, in her recent law review article, Andrea I Boyack, visiting professor at

- Fordham University Law School, considered this pracise issue and explained the intention of the

HOA super-priority provision in the following manner:

The six-month capped “super-prionily provision of the associstion lien
does mot have a true priovity staius under UCIOA since the six-month
assessment Hen cannet be foreclosed as semior fo g morigage Hew.
Rather 1 creates a paymeni priority for some portion of unpaid
assessments, which would take the fwst postbon in the foreclosure
repavment “waterfall,” or grants dusebility lo some porlion of unpaid
assessments allowing the security for such debt to survive foreclosure, ™’

Plaintiff%s interpretation of the Satute defies common sense and nuilifies the drafiers’

express infent to protect first security interests. Plaintiff would have this Court believe that

NES.1IS.3E18 creates a legal “gotcha” by enabling purchasers of a distressed property to
acquire the property, ofientimes worth several hundred thousand dellars, for mere pennies on the
dollar, while leaving the lender without 2 remedy. Plaintiff asks this Court {o condone g position
that would enagble investors o reap tremendous windfalis at the expense of lenders who
advanced millions of dollars to Nevadas homeowners in good faith reliance wpon NRS
116.3116 s express subordination provisions.

It is simply defies logic and comruon sense for Plaintifl to saggest that the intended
purpose and result of the Statnte was to wips out first security interests. Such an interpretation

would lead to massive distuption of the entire lending schemse, cost lenders hundreds of

millions, if not billions of dollars, prohibit residential lending in Nevada, and interfere with the

recovery of Southern Nevada's real estate market. Moreover, such purchases, and the htigation

generated by them, reduce the overall property values in the Las Vegas Valley, at a time when

B Bovack, Andrea 1. “Community Coltateral Damage: A Ouestion of Priovities”, Loyela University Chicago Law |
}l , ] o P L= :

Journal, p. 99 {vol. 43, 201 1).
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' {for the first time in vears) values are actually beginning to slowly increase. Such drastic value
it reductions counteract the increases that our market desperately needs, frustrates the long-

il overdue recovery, and would be devastating o the homeowners and cifizens of Nevada.

3. Plaintifls claims foil as ¢ matter of law because Plaintiff purchased the
Property subject to Wells Farge’s Deed of Trusi,

NRS 116.31166 states that: “The sale of a unit pursuant to NRS 11631162, 11631163

| and 116.31164 vests in the purchaser the title of the unit’'s swsner without equity or right of

redemption.” {emphasis added.) This language establishes that the purchaser at an HOA lien
sale, such as the sale at issue here, purchases the same title the prior owner held. In this case,
Plaintiff purchased the identical ownership inferest of the prior owners, the Blumes, As
established by the recorded documents, the Bluwes held title to the Propertly subfect fo Wells
Fargo's Deed of Trust, (Wells Fargo’s Deed of Trust, attached as Exhibit 4 1o RIN.) In fact, the
HOA Foreclosure Deed expressly states that the transfer is “without warranty expressed or
implied.” (HOA Foreclosure Deed, attached as Exhibit 3 to RIN.) Thus, Plaimtilf cannot come
to this Court in good faith, in an attempt to strip lenders and prior lienholders of their rights,
when Plaintiffs own deed, on its face, does not guarantec g transfer free of other liens and
encumbrances.

Pursnant to NRKS 116.31166 and the HOA Foreclosure Deed itself, Plaintifts title, like
the Blumes’ title before 11, is subject to Wells Farge’s Deed of Trust, Plantff purchased the
same iitle that the prior owner held, nothing more. Just as the Blumes® title was subject to Wells
Fargo’s Deed of Trust, so toc is Plaintiff’s.  As such, Plaintiff’s claims for quiet title and
declaratory relief fail as a matter of law.,

4. Plaintifs claims fail as a matter of low becawse Plaintiff is NOT ¢ Bona Fide
Purchaser, |

To guiet title in its name, Plaintiff must do more than just challenge the title of another
parly — Plaintiff must establish that it has good title, Ireliant v. Preferred Equities Corp., 918
P.2d 314, 318 {(Nev. 1996) (holding that “[iln a quiet title action, the burden of proof rests with

the plaintiff to prove good title in himself”) In order o claim rights and protections atforded to
- 16 -
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a bona fide purchaser for value, a purchaser must establish that “the purchase was made in good
faith, for a valuable consideration; that the purchase price was wholly paid, and that the
conveyance of the legal title was received before notice of the equities of [other parties]”
Brophy Min Co. v. Brophy & Dale Gold & Silver Min. Co., 15 Nev, 101, 106 (1880); see aiso
Hewirt v. Glaser Land & Livestock Co., 97 Nev, 207, 208, 626 P.2d 26§, 269 (Nev. 1981).

The Eighth Judicial DMstrict Court has already ruled that similarly sifuated plaintiffs

i cannot succeed on identical claims because they are not bone fide purchasers. Design 3.2 LLC

v, Bank of New York Mellon, Case No, A-10-621628, Dept. XV “Design 3.2 Order” attached
gs Fxhibit 15 to RINGY In Design 3.2, the Court granted summary judgment in favor of the
tender, holding that the plaintiff was not a bona fide purchaser. The Court found that because
the plaintiff purchased the property “wiﬁ;h actual or constructive knowiledge of {the lender’s]

interest” ¢as it was recorded approximately three years prior to the plaintiff’s purchase), and

because plaintiff did not pay valuable consideration for the property (since the amount of the
| deed of trust was $576,000 and the plaintiff purchased for only $32,743.84), then summary

é-judgment in favor of the lender was proper, {(Design 3.2 Order, Exhibit 15 o RIN.

Additionally, this Court held that the lender’s first security interest “was not extinguished by the
foreclosure sale of the HOA and the plaintiffs took title of the property subject 1o the [deed of
trust] pursuant to NRS 11631167 (Design 3.2 Order, Extubat 15 to RIN,)

Plainiiff cannot demonstrate that it 1s a bona fide purchaser, First, it cannot be disputed
that Plaintiff had knowledge of the equities in this case. Plaintiff acquired the Property
approximately five years after Wells Fargo’s Deed of Trust was recorded, and approximately
sevenieen months after Wells Fargo’s Notice of Default was recorded. As such, Plaintiff was
piaced on notice of the existence of Wells Fargo’s first in time lien and that the lien was senioy
in priority to the HOA’s Hen, NRS 111.320 states that “Every such conveyance or instrument of

writing, acknowledged or proved and certified, and recorded in the wanner prescribed in this

chapter or in NRS 105.010 to 105.080, inclusive, must from the time of filing the same with the

b e e

T Defendant acknowledges that this and other unpublished crders identified herein are not binding authority.
Howaver, as this is an issue of first impression vet to be decided by the Supreme Court, this order addressing the
identical issue presently before this Court, provides guidance and persuasive authority,

-17 -
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1 I Secretary of State or vecorder for record, impar! notice to all persons of the confenis thereof, and

3

subseguent purchasers and mortgagees shall be deemed to purchase and take with notice.”

)

NES 111.326 {emphasis added.) Given thus constructive notice, Plamtiff cannot maintain that i
4 { did not have notice of the “equities” of the case.

Second, the purchase was not made for valuable consideration and the price paid was not

A

& commercially reasonable. Plaintift purchased the Property for the sum of $10,500.00. (HOA |

7 H Foreclosure Deed, attached as Exhibit 3 to RIN.) The original loan amount was $417,000.00 -
8 i almost forty times the amount Plaintiff paid for the Property. (Wells Fargo’s Deed of Trust,
1 altached as Exhibit 4 to RIN.}  Moreover, zillow.com estimates the value today at $381,883 —

10 | approximately thirty-six times the amount Plaintift paid for the Property,

11 Notably, Vermont, which has also adopted the Uniform Acgt, has voided an HOA
12 foreclosure sale where the price paid was merely the small amount due to the HOA. Section 3-
8 g 13 116(q) of the Uniform Act siates that “[elvery aspect of a {oreclosure, sale, or other disposition
‘ 14 under this section, including the method, advertising, time, dale, place, and ferms, must be

3

15 | commercially reasonable”® (emphasis added) The Vermont Supreme Court voided the

’
A
AT AT .

16 i foreclosure sale, holding that sale of the property for $3,510.10 was not commercially
17 || reasonable when the property had a fair market value of $70,000. Wil v Mill Condominium
1S || Owmers’ Adss'n, 176 Vi 380, 388-89, 848 A2d 336 (Vi 2004y As in Wi, the Plamtifts
19 { purchase is comunercially unreasonable as it is not valuable consideration where the fair market
20 1 value is approximately thirty-six times the amount Plaintiff paid for the Property. Plaintiff is not
21 a bona fide purchaser because ifs purchase price was grossly inadequate and it took with
22 I knowledge of Wells Fargo's first secwrity interest. Therefore, Plamtiff cannot guiet title in its

23§ name, and its claims fail as g matter of law. "

24§ While the Nevada Legislature did not adopt subsection (q) of Section 3-116, this section is relevant fo understand
the original purpose and intent of the Act — fo ensure protection of the first in time securily interests.

25 ¥ If this case is not dismissed, Wells Fargo will consider filing a counterclaim agalnst Plaintiff seeking to invalidate
e the foreclosure sale for inadequate consideration. Plaintiff’s purchase price i inadeguate and grossly uniair,
20§ especially where Plaintiff had knowledge of Wells Fargo’s first-ln-tirae Dieed of Trust. “To say that a morigages
with power to sell, who has an incumbrance [sic] on the estate of less than one-third of iis value--an incumbrance
27 | [sic] which five or six months’ rent will discharge--has the right to sell the estate absolutely to the first man he meets
who will pay the amount of incumbrance [sic], without any attempt 1o get a larger price for it, would in our opinion
28 || be equivalent to saying fraud and oppression shall be protected and encouraged.” Kundle v. Gaylord | Nev, 123, 129
{(1863.) See alsp Golden v. Tomivasy, 79 Nev. 503, 504, 387 P.2d 982 (1963} (holding that inadequacy of price plus

- 18-
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1] O Plaintiffs Relignce Upen the Real Eatate Divisiow’s Advisory Gpinion Is Misplaced,

2 To support ifs construction, Plaintiff cites o the State of Nevada’s Department of
3§ Business and Industty, Real Estate Division’s Advisory Opimon on the calculation and

4 || determination of the super-priority assgssment amount under NRS 1163118(2) ("“Advisory

| Opinion” attached as Fxhibit 3 to Mot)). PlaintifPs reliance on the Advisory Opinion fails for the

LA

& i following reasons.

s}

First, the issue of whether a first priorily deed of trust is extinguished by an HOA
g | foreclosure sale under the Siatute was not presented to, or addressed by, the Real Estate Division.
&} Instead, the issues presented were imited to the calculation and determination of the assessment
10§ amount, and action required to invoke the statutory protections.”® The Real Estate Division did
11 § not consider and did not determine the issue of lien extinguishment, thus any commentary on that |
12§ point is dicta, and not binding.

13 A statemient in an opinion is dictum when it is “unnecessary to a determination of the
14§ guestions involved.” drgentena Consol. Min. Co. v, Jolley Urga Wirth Woodbury & Standish,

125 Nev. 527, 536, 216 P.3d 779, 785 (2009, citing St James Village, Inc. v, Cunningham, 125 |

‘ 15
16 § Nev. 211, 210 P34 190, 193 (2009) (quoting Stanley v. Levy & Zenfner Co., 60 Nev, 432, 448,
; 17§ 112 P.2d 1047, 1054 (1941)). Dicta is not controlling. Argensena Consel, 216 P.3d at 785,
18 || Kaldi v. Farmers Ins. Exch., 117 Nev. 273, 282, 21 P.3d 16, 22 (2001). The statements upon |

19 i which Plaintiff relies in the Advisory Opinion are unnecessary o determine the three issues |
20 | presented to the Real Estate Division. As such, they are dicta and ave not controlling on the |
21 I issues presented in the pending motion.

22 | Second, this Advisory Upinion, from an admimistrative branch of state government, is not

23 4 the law of Nevada. The Supreme Court of Nevada has previously held that opinions from a state

AL AR A R R R R A R R A o e o e L e o isiaasasas

25 fraud, unfairness, oppression, or other bad conduct, may be sufficient to set aside a sale); Will v. Mill Condominium
Owrers’ Ass'n, 176 Vi 380, 388-89, 848 A.2d 336 (Vi 2004) (voiding an HOA super-priority foreclosure sale
26 1 holding that sale of the property for $3,510.10 was not commercially reasonable when the property had a fair market
valug of $70,000); and Design 3.2 Order,

27 i *The only issues presenied and decided were: (1) whether the costs of collecting the assessraents couid be includad
in the limited super-priority portion; (2) whether the super-priority amount could exceed nine months of assessments;
28 il and (3) whether the HOA was required to institute a “civil action.” {Advisory Opinion, p. 1, attached as Exhibit 3 {o
| Mot.)

-19.
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or governmental agency do not constitte binding law.  “Obviously, the responsibility of
inferpreting statutes belongs to the courts) and even if the Commission took it upon itself to
render an advisory legal opinion, it is the duty of the cowrt to determine the legal meaning of ¢
statute, de nove.” Nevada Comm’'n on Ethics v. JMA4/Lucchesi, 110 Nev. 1, 17, 866 P.2d 297, 307
{1994} (emphasis added) {(in its ruling that the Nevada Ethics Commission had no authority to
interpret statutes or contracts and its advisory opinion was not law) (citing Maowel! v. STIS, 109
Nev, 327, 849 P.2d 267 (1993), Additionally, the Nevada Supreme Cowrt has held that “fijhat
Commission can only advize. lts opinion carries no binding fovce” Dunphy v. Sheehan, 92 Nev,
259, 264, 549 P.2d 332, 336 {1976} (emphasis added). Moreover, the Nevada Supreme Court has
held that the Nevada Ethics Conunission “is a lay body in the executive departmeni of

government, It has no power to adjudicate ‘violations” of the law much less to invalidate

gcontracts.” Nevada Commn'n on Ethics, 866 P.2d at 3085,

The Nevada Supreme Court is not alone in finding that opinions of government or

administrative agencies are not binding on a court of law. Indeed, the US, Supreme Court has

held that “{tfhe rulings of this Administrator are not reached as a result of hearing adversary

| proceedings in which he finds facts from evidence and yeaches conclusions of law {rom findings

of fact. They are not, of course, conclusive, even in the cases with which they directly deal, much
fess in those io which they apply only by analogy. They do not constitute an interpretation of the
Act or a standard for judging factual situations which binds a district court's processes, as an

guthoritative pronocuncement of a higher court might do.” Skidmore v, Swift & Co., 323 U.S. 134,

139, 65 8. Ct. 161, 164, 89 L. Ed. 124 (1944) (the agency at isSue here is the Administrator of the
Fair Labor Standards Act).) The Real Estate Division of the Department of Business and lodusiry
is an administrative agency, similar to the Nevada Ethics Commission or the Administrater of the

Fair Labor Standards Act. The Real Estate Division’s interpretation of any law is not binding,

Plaintiff correctly describes the Nevada Supreme Court’s decision in Stafe Depr. of Bus. &
Indus., Fin Institutions Div, v, Nevadae Ass’n Services, Inc., by stating that the *“Nevada Supreme |
Court in late 2012 has recognized that the Nevada Real Estate Division of the Depariment of

Business and Industry is responsible for interproting NRS 116 and issuing advisory opinions
<240 -
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reigfed o the extent and priority of the HOA super-priority lien.,” (Opp'n 6:13-19) 294 P.3d
1223, 122728 (Mev. 2012} Nevada Ass'n Services, however, does not hold or imply that a court

L 18 bound by any advisory opinion issued by any administrative agency in Nevada, Rather, it only

addressed the sterile issue of which adminisirative agency had authority to issue advisory
opinions regarding NRS 116 — the Department of Business and Industry or the Real Estats
Mvigion, fd at 1227-28. Nevada Ass'm Services does not prohibit a Nevada count from
interpreting NRS 116, Indeed, as detailed above and as previcusly held by the Nevada Supreme
Court and the United Stales Supreme Court, advisory opinions by an adminisirative or
governmenial ageney are not binding authority,

While we acknowledge that these fypes of advisory opinions may be considered by the
Court, they are not binding, This is an issue of first impression, vet to be decided by the Nevada
Supreme Court. Moreover, other depariments of this Court and the Eighth Judicial District Court
have already ruled on this identical issue and rejected the Real Estaie Division's Advisory
Opinion.”’ In the face of these thoughtful opinions, any reliance on the non-binding advisory
opinion is il advised at best.

. Plalntifls Relignce Upon the Swonmerdall Cose I Likewive Misplaced,

Plaintiffs reliance upon Swummerhill Village Homeowners Association v, Roughly 18

similarly misplaced. 28% P.3d 645 (Wa, 2012). First, the issue presenied to the Washingion court

statuie, not its condominium associations’ super-priority Hen statute, /d at 649, The Summerhill
- court was not presented with, and thus did not determine, whether the lender’s first secunty deed
of trust was extinguished — the issue presented here™ Jd at 645, Presently, this Cout is not
interpreting Wells Farge's right of redemption under Nevads law; indecd NRS 116.3116 does not

- even include a right of redemption.

* See n i supra.

 Any commentary on the extinguishment fssue e dicta and not mandatory authority, as set forth herein. Moreover,
even if the court had miled on the extinguishment issue, the opimion is not binding upon a Nevada state court
intorpreting a different statute,

221 -
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| Washington redemption statate. I at 646, This opinion interprets Washinglon's rederaption |
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Second, the dispute in Summerhill arose out of an HOA judicial foreclosure of its super-

priority len, not 8 non-fudicial foreclosure, as in this case. fd at 646, The procedures and

requirementis for judicial verses non-judicial foreclosure are very different. Namely, the notice |

requirements under judicial foreclosure are much mwore stringent in that the defendant must

aciually be persopally served with the summons and complaint. Contrast that with NRS
11631163 which reguires notice fo the lender ondy under very bimited cireumstances,

Additionally, unlike NRS 1163116, judicial foreclosure in the Washington case allows for a

period of redemption, which exists io cure defects in the foreclosure process, Finally, under |

RCW 64.34.364, (which Plaintiff attemapts fo analogize to NRE 116.3116) if an HOA elects 1o

foreclose non-fudicially, the HOA loses it super-priority status!®®  Thus, the statute at issue in |

Summernill actually rejects Plaintiffs super-priority comiention in cases of non-judicial
foreclosure. Because a judicial foreclose action carmot be analogized 1o a non-judicial action,

Plaintitt"s reliance upon Summerfill 1s misplaced.

Third, the Washington statute al issue in Summerhill, BCW 64.34.364, expressly applies

to condominiun assoclations onfy. The relevant provisions governing homeowners associations |

are governed by a separate set of statutes and, in fact, do not provids for a comparable

homeowners’ association Hen,  (See generclly ROW 6438 Notably, the definition of
: . o 7 o :

| “homeowners’ association” expressly excludes condomimium associations governed by RCW

§4.34, stating that a “‘[hjomeowners’ association’ does not mean an associgtion crewed under

chapter 64.32 or 64,34 RCW»S ROW 64.38.010(113. Because the relevant association here is a |

homeowners association, not a condomininm association, Plaintiffs reliance on Summmerhill is

- misguided.

“ Under NRS 11631163, an HOA must only give notice 1o a "holder of a recorded seourity interest sncumbering the
unit’s owner's interest who hgs notified the association, 30 davs before the recordation of the notice of default, of the
existence of the security interest” ‘
HOROW 64.34.364(5) which states that:  “If the association forecioses is Hen under this section nomiudicially
pursuant to chapter 61.24 RCW, as provided by subsection (2} of this section, the assosiation shall not be epritled o
the lien priority provided for under subsection {3) of this section.” RCW 64.34.364 and RCW 64.38.010 are altached
hereto as Exbibit £ for ease of relerence.

* While “condominiun™ is defined as “real properiy, portions of which are designated for separate ownership and
the remainder of which is designaied for common ownership solely by the owners of those portions. Real property is
not a condominium unless the undivided interests in the common elements are vested in the unit owners, and unless a
declaration and a survey map and plans have been recorded pursuant to this chapter.” ROW 64.34.020(10),
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Plaintiff states that Wells Fargo’s Beed of Trust “requires the borrower o satisty all HOA

pavments” and cites to Section 9 of the Deed of Trust, (Mot, %:8-10.) Plaintiff’s confention 18 a

| misstatement o this Court, and voisrepresents Section 9. Plaintiff attempts to assert that because

Wells Fargo elected not to pay the HOA Lien amount, Wells Fargo has waived is right fo assert

these defenses today, (Mot 9-11.) Not only does Plaintiff misguote a provision of Wells Farge's

Deed of Trust, Plaintiff provides no legal support for its contention. The deed of trust provision

[l Plaintiff relies on expressly states that the beneficiary “may do and pay for whatever is reasonable |

or appropriate to protect Lender’s tnterest .7 {Deed of Trust, § 9, atlached as Exhibit 4 to RIN) |
As this Court, and Plaintiff"s counsel, well know, “may” is permisaive — not mandatory,”

Conventently, Plaintiff fails 1o include the last sentence of the operative provision in is
briefing, which states that “fa}ithough Lender pugy take action under this Section 9, Lender does :
sot have fo de so and is not under any duty or obligation to do so, It is agreed that Lender ircurs
no Lahility for not taking any or aff actions anthorized under this Section 9.7 {Deed of Trust, § 9,
attached as Exhibit 4 10 RIN, emphasis added.) Plainiiff's contention is baseless and fails as a
matier of law, Wells Fargo has not walved any rights or defenses to which it is legally entitled to
assert in this Motion or this action.

¥. Plaintiff Cannot Demonsirate Irreparable Harm.

As set forth above, Plamtiff cannot demonstrate a likebhood of success on the merits, and
for that reason alone, injunctive relief should be denied. Even so, Plaintit! cannot establish
irreparable harm, and has fatled to even identify the irreparable harm it will allegedly sufter.
Where thete 13 an adequate remedy at law, injunctive relief cannot be granted, Czipo#t v. Fleigh, |
R7 MNev. 496, 498, 489 P2d 681, 682-83 {1971) {explaning that injunciive velief i3 not an
available remedy when a party has an adequate logal remedy whereby damages may be assessed |

and recovered) (Citing Sherman v. Clark, 4 Nev. 138, 141 (1868); Conley v. Chedic, 6 Nev, 222

B i flay’ is permissive and 'shall” is mandatory unless the statute deragnds a different consiruetion to carry out the

AY

clear intent of the legislatwre.” Tarango v. State fndus. Ins. Sys., 117 Nev. 444, 451, 25 P.3d 175, 180 {20G1) (citing
SNE A v Daines, 108 Nev, 13, 19, 824 P24 276, 278 (1992).)

-7 .
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14l {1870y, Thorn v. Sweeney, 12 Nev. 251 (1R77); State ex rel. Mongolo v. Second Judicial District

b3

Coury, 46 Nev, 410, 211 P, 105 (1953).

Plaintiff cites to case law holding generally that real property is unigue and the loss of real 3'

Lad

4 | property results in irreparable harm. (Mot 3-4) However, the facts of those cases are

0%

| distinguishable {rom the case at bar. In Dixon, the plaintiffs built a log cabin which they used as
& | their home. Dixon v, Thatcher, 103 Nev, 414, 742 P.2d 1029, 1030 (Nev. 1987} Similarly, in
7 | Pickety v. Comanche Const,, fne., 108 Nev. 422, 426, 836 P.2d 42, 44 (1992), the plantiffs owned
8 | and resided in the property at issue.  Such similar facts do not exist here. Plaintiff is a real estate
9 i speculator who purchases properties for profit. In fact, a review of the Clark County Assessor
10 | webasite shows that between August 9, 2012 and September 28, 2012 {a period of only 7 short |
11 | weeks), Plaintiff purchased a total of 20 properties in Clark County; all at HOA foreclosure sales;
12 E and all for prices ranging from $3,700.00 to $11,300.00. {(See Deeds, attached as Exhibits 4 and

4 13 16-33 to RINY  In light of Plaintiff's multiple Clark County purchases, it simply cannot

14 I represent in good faith that the Property in question is unique or serves as their primary residence,

15 i As such, it is not entitled to enhanced protection under the law.

------

£
-
rrsrrsorrrsrosrers |

16 Plaintiff is a shell entity formulated for the sole purpose of amassing business

17 1 investments. It is not an individual or a family, and does not reside in the Property.” It simply |
18 1 leases the Property for profit, just like the other 19 properties Plaintiff purchased at similar HOA

Pe ! foreclosure sales over a 7 week timeframe. Nor is the Property unique to Plaintiff. s stmply a

20 source of guick and easy revenue {(especially since Plaintiff purchased the Property for

21 1 $190,500.00, and likely charges between $2,000 to $3,000 for rent each month).” Because money

22 damages are an adeguate remedy under the facts of this case, injunctive relief is improper and

23 | Plamtiff's motion should be denied. See Czipotr, 87 Nev, at 498, 48% P.2d at 682-83,

2| 111

26 275&9(;3»0 “Daia;y Trust HGA Pl;;;haases“’ identifving and summarizing these purchases as a demonsirative exhibit

attached hereto as Exhibit 3.

27 1 Notably, Plaintiff has created a trust, making it initially impossible to determine the actual individuals bebind this

business veniure, Further, it is likely that whoever those individuals are, they have created multiple trusts, all

28 i purchasing multiple properties at similar foreclosure sales,
¥ e zillow.com data sheet, attached as Exhibit 1 which identifies the rental value at $2,605 per month,

Z34 -
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G, Grantine Flaintifts Regquest for Injunciive Relief Will Sebstaptisily Harm the |

Public Interest and Vielates Public Policy,

If this Court enters a preliminary injunction, such relief will create a dangerous precedent

| for similar ongoing litigation and will embolden real estate speculators 10 pursue future litigation

i furtherance of their business model. As discussed throughout this Opposition, the detrimental

effect on Nevada homeowners and citizens from Plaintiff’s course of conduct is severe, The end
result will be devastating to the public who will be unable o obtain residential mortgages because
lenders will refuse to loan in Nevada, Moreover, sanctioning property sales for pennies on the

dollar will only reduce overall property values at a critical point in Nevada’s recovery, when
! " L

| propertios are finally, albeit slowly, incressing in value. As such, a ruling in favor of Plantitt |

will have serious implications for all homeowners and citizens of Nevada. Balancing the equities
of this case is not a close call. The equities not only favor Wells Fargo, they favor Nevada’s
homeowners and citizens who stmply cannot bear the blow of a second collapse in the real estate
market and a further diminution of their already depleted property values,

Plaintiff cannot succeed on the merits of iis claims and has failed to demonstrate any

cognizable irreparable harm. Because the interests of the public and the equities in play tp

strongly in favor of Wells Fargo and Nevada’s citizens, Plaintiff’s motion should be denied in its

entirety,
IV, COUNTERMOTION TO DISMISS

A. Legal Standard,

A defendant is entitled to dismissal of a claim when a plaintiff fails “to state a claim upon
_ &

| which relief can be granted.” NRCP 12(b)(5). Moreover, becanse the subject matter of the

motion to dismiss is identical to the subiect matter of Plaintiff”s motion for temporary restraining
. e 7

order and preliminary injunction, it is properly raised as a counter-motion pursuani to EDCR

2.20(38). A plaintiff fails to state a claim if it appears beyond a doubt, that the claimant can prove

10 set of facts that would entitle it to relief. 8uzz Stew, LLC v. City of Novth Las Vegas, 181 P.3d

670, 672 (Nev. 2008); Morris v. Bank of America, 110 Nev. 1274, 1277, 886 P.2d 454, 456

{1994). In considering the motion, the court must accept all Plaintiff’s factual allegations as true

.25
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and consirue them in Plaintiit s favor, Buzz Stew, 181 P.3d at 672, Morris, 110 Nev, at 1276, 886

1 P.2d at 456, However, the court 13 “not bound to accept as true a legal conclusion couched as a

factual allegation.” Fapasan v. Allain, 478 U8, 285, 286, 106 8. 1, 2932, 2944 (1986); see also |
George v. Morton, No, 2:06-CV-1112-PMP-GWE, 2007 WL 680787, at *6 (1. Nev. March 1, |

2007Y" (stating that conclusory legal allegations and unwarranted inferences will not prevent

t dismissal}, Even if Plaintift's factual averments were true, Plaintiff can prove no set of facts that

would entitle Plaintiff {o reliefl Accordingly, Plaintiffs claims must be dismissed as a matter of
iaw.

Where a motion for dismissal is supporied by documentation outside of the pleadings, the |
motion should be considered as a motion for summary judgment pursuant to NRCP 56, See e.g. |
Lumbermen’s Underwriting Alliance v. RCR Plumbing, inc., 114 Nev. 1231, 1234, 969 P.2d 301,

303 {1998y, However, if the materials are attached to or incorporated by reference in the |

complaint, or are matters of judicial notice, the motion need not be converted into one for |

summary judgment, Unired Stares v, Rirchie, 342 F.3d 903, 908 (%th Cir. 2003). A document is
incorporated by reference if the document is attached to the complaint, referred to extensively in
the complaint, or forms the basis of plaintift’s claim. /4, at 908,

In considering a motion to disniss, “the court may examine and rely on documents which
the plaintift was aware of and relied on in framing the complaint, even though the plaintiff did not

attach the documents o the complaint or incorporate them by reference, as the necessity of

| translating a Rule 12(b)(6) motion into ope for suramary judgment is largely dissipated in this

sitwation.” & Cortec Industries, Inc. v. Sum Holding L.P., 949 F.2d 42 (2d Cir. 1991); see also In

i re Silicon Graphics Inc. Sec. Lirig., 183 F.3d 970, 986 (9th Cir. 2002); Brownmark Films, LLC v,

Comedy Partners, 682 F.3d 687 (7th Cir. 2012).7°

i1/

.,

it % Federal decisions involving the Federal Rules of Civil Procedure provide persuasive authority when Nevada courts

~ Ny

| examine the Nevada Rules of Civil Procedure. See, eg Nelson v. Heer, 121 Nev. 832, 834, 122 P.34 1252, 1253
- {2005}
7 For example “[lloan documents that were central to mortgagor's fraud claims against mortgagee and referred to and

relied upon throughout operative complaint were appropriately considered on mortgagee's motion to dismiss”
Infante v. Bank of America Corp., 468 Fed, Appx. 918 (1 1th Cir, 2012),

- 26 .
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B. Legal Argument,

As set forth in §§ IIL B — E supra, Wells Fargo has estgblished that Plain@iff cannot
succeed as a matter of law. The arguments set forth therein are identical to those in support of
this motion to dismiss, As such, dismissal of the Complaint with prejudice 1s appropriate at this

time., This conclusion is butiressed by the prior dismissal of Plaintiff’s identical claims before

Judge Silver, as well as the numerous decisions tssued by sister departments rejecting the same |

clatms plead in this action.
Moreover, because Plaintiff and Wells Fargo have already litigated these identical issues

and obtained a {inal judgment, Plaintiif is barred from bringing the same claims in the instant

action, under the doctrine of collateral estoppel, or issue preclusion. ““The genecral rule of issue

preclusion is that if an issue of fact or law was actually litigated and determined by a valid and
final jndgment, the determination 13 conclusive i a subsequent action between the parties.””
Executive Mgmi., Lid v. Ticor Title Ins. Co., 114 Nev, B23, 835, 963 P.2d 465, 473 (1998) (citing
{University of Nevada v, Tarkanian, 110 Nev. 581, 598, 879 P.2d 11R0, 1191 {19%4) {(quoting
Charles A, Wright, Law of Federal Courts § 100A, at 682 {(4th ed. 1983)); see also Sierra Pac

Power Co. v. Craigie, 738 F. Supp. 1325, 132728 (I, Nev, 1990) (holding that *it is the record

|| of the former case rather than the judgment that stands as a barrier 1o relitigation.”) “The doctrine
- provides that any issue that was actually and necessarily Htigated in [case 1] will be estopped from

- being relitigated in {case H]." Execurive Mgmu., 963 P.2d at 473 {citing Tarkanion, 879 P.2d at

191} see also Sierra, 738 F. Supp. at 1327-28.) Issue preciusion is established where: (1) the

il issue decided in the prior litigation must be identical to the issue presented in the current action;

(2) the initial ruling must have been on the merits and have become final; ... (3) the party against |

whomn the judgment is asserted must have been a party or in privity with a party to the prior
litigation’; and {4) the issue was actually and necessarily hitigated.” Five Star Capital Corp. v,
Ruby, 124 Nev. 1048, 1035, 194 P.3d 709, 713 (2008) {citing Tardanian, 110 Nev. at 599,)

“Issue prechusion prevents relitigation of an issue decided in an earlier action, even
though the later action is based on different causes of action and distinct circumstances.” Jfnre

Sandoval, 232 P.3d 422, 423 (Nev, 2010} (citing Five Star Capital, 124 Nev. at, 1056 (noting

~3
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i that “while claim preclusion could not have applied because the two suits involved completely
2 different occurrences at different locations, the ‘authorized representatives’ issue was the same in
3 both cases, was decided on the merits in a final decision, mnvolved the same government party,
4 i and was actually and necessarily litigated. Thus, issue preclusion applied to prevent relitigation
5 | ot the issue.”™) (citing United Stares v. Stauffer Chem. Co., 464 U8, 165, 171-72 (1984)); see also
& | Rizzolo v, Henry, 2:12-CV-02043-APG, 2013 WL 1890665 (I, Nev, May 3, 2013} (noting that
7§ “issue preclusion prevents re-ltigation of an issue decided in an earHer action, even though the
8 | fater action is based on different causes of action and distinct circumstances.”)

9 4 Additionally, the United States Supremie Court has held that issue preclusion applies,
10 even when the claims arise out of a separate {ransaction or occwrrence, and separate factual
11 | circumstances. See Stayffer Chem. Co., 464 U.S. at 171-72. The Supreme Court found that
12 | "“lajny factual differences between the two cases, such as the difference in the location of the

planis and the difference in the private conlracting firms involved, are of no legal significance

whalever in resolving the issue presented in both cases.” Kd. at 172, The Supreme Court noted

— i that there is no reason “to allow the [defendant] to lifigate twice with the same parly an issue
»“;E:\;: !
A - arising in both cases from virtually identical facts, Indeed we think that applying an exception to

17 || the doctrine of mutual defensive estoppel in this case would substantially frustrate the doctring’s
18 || purpose of protecting litigants from burdensome re-litigation and of promoting judicial
19 || economy.” Id (citing Parklane Hosiery Co. v. Shore, 439 U.8. 322, 326 (1979))

20 Here, issue preclusion applies and prohibits Plaintiff from re-litigating these identical
21 §i claims. Plaintiff’s asserted grounds for reliet and causes of action in this current complaint {the
22 i “Daisy Two Complaini™) and the prior Daisy One Complaint are identical. In fact, in some
23 1 places the claims are copied word for word, Plamtiff alleges, in both complaints that it is entitled
24 { to ownership of the real property at issue, free and clear of Wells Fargo’s first in time deed of
25 | trust, pursuant to NRX 116.311602).7" Specifically, Plaintiffs first claim for injunctive relief in
* Both complaints state that “The interest of each of the defendants has been extinguished by reason of the
27 U foreclosure sale resulting from a delinquency in assessments doe from the former owners [former owners] to the

{HOA]L, pursuant to NRS Chapter 1167 (Daisy Two Compl. § 9, attached as Exhibit 34 to RIN, Daisy One
28 Il Complaint 9 7, attached as Exhibit 35 to RIN.)

~ 728 -
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1 || both complaints asserts “Plaintiff is entitled to an injunction prohibiting the foreclosure sale from

2 4 proceeding.” (Daisy Two Compl. § 12, attached as Exthibit 34 to RIN; Daisy One Complaint § 9,
3 i attached as Exhibit 35 {o RIN))

4 Plaintiffs second claim for declaratory relief asserts, identically in both complaints, that
51 “Plaintiff is entitled to a determination from this court, pursuant o NRS Chapter 40.010 that the
& | plaintiff is the rightful owner of the property and that the defendants have no right, title, interest
7 || or claim to the property.” {Daisy Two Compl. § 13, attached as Hxhibit 34 to RIN; Daisy One
8 | Complaint ¥ 12, attached as Exhibit 35 to RIN} Plaintiff’s third claim for declaratory relief,
G again identical in both complainis asserts that “Plaintiff seeks a declaration form this court,

10 pursuant to NRS 40.010, that title in the property is vested in plaintiff free and clear of all liens
i1 and encumbrances, that the defendants herein have no estate, right, title, or interest in the
i2 property, and that defendants are forever enjoined from asserting any estate, title, right, intevest,
or claim to the subject property adverse to the plaintiff.”  (Daisy Two Compl. § 18, atiached as |
Exhibit 34 to RIN; Dalsy One Complaint ¥ 15, attached as Exhibit 35 to RIN.)

These identical contentions, which are purely legal issues involving interpretation of the |

same statutory framework, have already been rejected by the Eighth Judicial District Court, and 1
17 || Plaintiff is prohibited from re-litigating them now, Plaintift has not only had the opportunity to,
18 but actually has liigated these identical claims, and the Court already rejected them in the form
16 || of a final and appealable judgment. fssue preclusion prevents this Plaintifl from taking yet
20 1l another bite al the apple. Wells Fargo should not be required to re-litigate identical issues
21 | between identical parties, which resulied in a final judgroent against Plaintiff. Nor should thus
32 4 Court, with its scarce resources, be obligated to rehear them. Plaintiff's Complaint should be

23 I dismissed i its entirety.

o 711
o I 111
26 § 111
y7 {111
28 | /111

S0 .

APP000205




S L2 R

N L

e

i%

20

[ B2 £ o [ A 4 -3
o] 3 2, A £ L NI it

V.

CONCLUSION

For the reasons stated herein, Wells Fargo respectfully requests that the Court DENY

Plaintiff®s Motion for Preliminary Injunction in its entirety. Wells Fargo further requests that the

Court GRANT its Countermeotion o Dismiss.

Dated: May 84 , 2013.

By:

SNELL & WILMER Lur

P - - )
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M ; §v ) S e o
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i 2drranassssans s s

Amy F. Sorenson, Fag,

Richard C. Gordon, Esq.

Robin E. Perkins, Esq.

3883 Howard Hughes Parkway

Suite 1100

Las Vegas, Nevada 89169

Attorneys for Defendant Wells Fargo Bank,
N.A
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L CERTIFICATE OF SERVICE

2 I, the undersigned, declare under penally of perjury, that [ am over the age of eighteen
3 (18) vears, and [ am not a party to, nor interested in, this action. On this date, [ caused to be

4 served a true and correct copy of the foregoing WELLS FARGO BANK, N.AS COMBINED

A

OPPOSITION TO EX PARTE MOTION FOR TEMPORARY RESTRAINING ORDER;
6 | OR ALTERNATIVELY FOR ORDER TO SHOW CAUSE -AND- COUNTERMOTION
7 4 TO BISMISS by the method indicated:

8 U.S. Mail

7 U.8, Certified Mail

10 e Facsimile Transmission
i1 | Gvernight Mail

2 | N Federal Express

Hand Delivery

X Flectronie Filing

and addressed to the following,

Snell & Wilmer

17 {| Michael F. Bohn, Esq, Richard }. Reynolds, Esq.
Law Offices of Michael F. Bohn, Esq., Ltd. Burke, Williams & Sorensen, LLP

I8 # 376 E, Warm Springs Rd., Ste. 125 1851 E. First St., Ste. 1330

i Las Vegas, NV 89119 Santa Ana, CA 92705
19 it mbohn@bohnlawlirm.com rrevnoldsi@bwslaw.com

b Attorneys for Plainiiff Attorneys for MTC Financial inc. dba Trusiee
= {orps
21

Michael E Sullivan, Esq.
22 H Robison, Belausiegui, Sharp & Low
i 71 Washinglon St
23§ Reno, NV 89503
- meullivan@rbsllaw.com
W Attorneys for MTC Financial inc. dba Trustee
sg § Corps

26 DATED May 41,2013

" C
2% An Emplovee of Snell & Wilmer LLP
£ O

1 171es3d

231 -
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West's ROWA 62.34.264

frd.54.964. Lien for assessments

{13 The association has  Hen on a unit for any unpsid assessments levisd against 2 unit fom the time the assessment b8 g,

(23 A Hen under this section shall be prior to ali other Hens and encumbrances on 3 unit except {2) Lions and encumbrances
cocorded befure the recording of the declaration) (b & mordgage oo Jm it recorded before the date on w h oh the assessment

sought 10 be eniforced became dﬂiinquﬁm’ and (o) Hers for read property faxes and oiher governmenial assesaments or charges
against the unit, A Hen under this seotion is ot subdect to the provisions of chapler 6,15 KOUW.
{3} Facept as provided in subsections (4) and {5) of this section, the fien shall also be prior to the morigages desenbed

n subsection {0 of this section o the extent of assossments fOr CONIMON expenses, exXipding 4y amoums for capiial
Empra)vmnehts based on the pevicdic budpet adopted by the association pursuant to ROW 643436007 ) which wouid have
hecome due during the six months immedisiely proveding the date of a sheritPs sale in an action o judicial foreciosurs by

cither the association or 3 mortgages, the date of a trustes’s sale In s nonjudictal foreclusure by a mortgages, or the dale o
coording of the declaration of forfelture fn a procesding by the vondor under a real estaie contract,

{4} The printy of the association’s fien agalnst aunbis snevrabered by 3 morigage held by an ehigible mongages or by 3 morigaged
which has given the association a written request for a uotice of delinquent assessments shalt b reduced by up o threg nonths
Fand o the exiend that the lien sriority under subsection (33 of this section includes delinguensien whish refate 0§ peviad
after such holder becomes an eligible mortgagee or has given sue miiﬁﬁ- and befors the assoomtion gives the holder a writien

notieg of the delinguenoy, Ehsis subsection does mot affect the priority of mechanics’ or materiaimen's liens, or the prindty of

Hena for other assessments made by the sssociation,

(51 If the aseocialion foreclicses s Heo pnder this section nonjudicially pursuant o chapiar 01,24 BUOW, as proviged by
subsection (%) of this section, the assocition shall ot be eritled to the Hen prieriy provided for under subsection {3 of this

50T,

L]

(6} Unless the declaration otherwise provides, i two or more assaciations have Hens for assessments oreaied at any Lime on
the same real esiate, those Hens have squal priosdny

{7} Revording of the declaration censtiluies revord notice and perfastion of the len for assessmenis. Wihile no further recording
of any clabin of Ben for nssessment under this seclion shall be required to perfest the association’s ien, the associalion may
cocord g notive of c!aim of Her fop assessments under this seotion in the veal property records of any county in wihich the
condeminiam s ncated. Such recording shall not sonstiiute the writien notice of delinguensy (¢ a mortgagee referred o
subaection {2) of this section.

s . . . W ~ Ve PR P .
¥ R . - e w T S T o [ - e . P ety PR *
T R e S E T T e S T T D A s T T L h e :
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(%) A Hen fur napald ascessments and the personal Hability oy payment of asscasments is exty ﬂg iished unless pr-na” edings o
erforee ihe Hen or collect the debi are instiuicd within three vears aller the amount of the assessments seught e be Yerod

bocomes due,

(0% The Hien ariaing under this seclion may be enforsed judicially by the association or its authorized represeniztive in ihe manaer
set forth in chapter 61,17 ROW. The len arising under this section may be enforced ronjudicially in the manner set forh in
chapior £1.24 ROW for nonjudicial forecivsure of doeds of trust i the declaration () contalns a grant oF the condominium in
frust 16 8 trusiee qualified under BOW 61,2481 o secure the obligations of the unll owners W the asseciation for the payment
of asseasments, (k) coniains a pewer of sale, (o) provides in ite torms that the units are aot used principaBly for agricuitural or
Farmting purposes. and (d) provides that the puww’:i sale is operative in the case of o dedsult in the obligation W pay assessments.
The associatinn or its authord zed reoresentative shalf have the pewer, ordess prebibited by the declaration. o purchase the unit
at the foreciosure sale and o acquire, hold, lease, morigage, or convey the same. Upon an express walver in the complaint of
any right 10 3 deficlency judgment in @ judicial forectosure astion, the periad of redemption shall be sight months, féanthin
ihis section shall prohibit an association from taking a deed in Hew of foreciosure.

(1Y) From the time of commencement of an action by the association fo foreclose a Hen for ponpaymant of delindguent
assessmients aoainst 2 unil that 15 not ocoupied by the owaer thereol, the assosiation shadl be entitied to the gppointment ot a
receiver o collect from the lessee thereol the rent for ﬁm—: uait as and when due. [fthe rental §s not peid, the recelver may obiain
nossession of the unit, reliebish 1 for rental up 1o 3 reasonable standard e renial units in this type of condoniiniym, rent ihe
it or permit ts rental to others, and apply the renis frst to the cost of the recelvership and attorneys’ fees thoreot, then 1o the
cost of refurbishing the unit, then to applicable charges, then {6 costs, Tees, and charges of the toreciosure gotion, and then to
the payment of the delinguent assessments. Only a recoiver may take possession and collest rents under this suhsection, and
4 voceiver shall oot be appointed less than ninety days alter the delingquency. The exercise by the association of the foregoing
righits shall not affeet the prierity of preexisting Hens on the unit,

(11} Except as provided in subsection (3) of this section, the holder of 8 morgage or aiher purchaser of g unit who obtais the
sight of possession of the unit through forssiosure shiall not be Hable for assessments or installiments thereo? that became Gue
SHERITIN

arior o such right of posssssion. Such unpald assessmends shall be deeraed w be common expenses cotlectible rom a

owners, inclnding such mortgages or ather pusshazer of the unit. Foreclosure of 3 morigags does not relieve the prior owner of

sersonal Habilny for asssssments acoruing againsd the unit prices W the ddate of such sale as provided y this subsechen.

{17y 1 addition to constituting a Hen on the ushl, each assessment shall be the joint and several obligation of the owner or
sveners of the unit 1o which the sarme are assessed as of the fme the sueessment is duc. In o voluninny conveyanoe, e granioe
of & unit shall b jointly and soverally Hable with the grantor for all unpald assessments against the grastor up o the time ot
the granfors Conveyanos, wiﬂmm prejudice i the grantoe’s dght to reeover o the grantor the amounts paid by the grantee
therefor, Suit (o recover & personal udgment for any delinguent assessment shall be maintainable in any court of competent
jurisdistion withoul foreclosing or walving the Hen seouning such sums.

13} The asanciation may from time 1o tme establizh reasonable late charges and a rade of interest 1o be charged on all subsequent
delinguent assessments or inataliments thereof, In the absence of another eatablished nonusurious rate, delinguent assessments
ohail bear interest from the date of delinquency at the maximum rate permitied under ROW 1952020 on the date on which
thi assessmens bocame delinguent.
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{14} The association shall be entiffed to recover any oosts and reasoneble attorneys’ fees incurred In conpection with the
soilection of delinquent sssessments, whether or not such collection activities resalt in suit belag commenced or prosecuted 1o

judgrnent, o addition, the association shail be emitied 1o recover costy and reasonable altorneys’ foos i provalls on appeal
and in the enforcement of a judgrusnd,

{13} The association upon written request shall fornish © & unit cwner or a renrigagee a stalement signed by un offter oy
authorized sgent of the asscolation sefting forth the amount of unpaid assessments against that unit, The satement shall be
fuyrnished within f1feen dava afler receipt of the reguest and Is binding on the asseciation, the board of directors, and every uni
swier, uniess and to the extent bnown by the recipient o be faise

(16} To the extent not inconaistent with this section, the declarstion may provide for such additional remedies {or collettion
ot assessnients as may be permitied by aw.

{orediis
PPuR o T6h 5 &) TERR Cd3 § 5117

fNaofes of Brecisions ()

West's B{IOWA 6434 364, WA 8T 64.34,304
Current with &l 2012 Legistation aod Chapters 1, 2, and 3 from the 2813 Regular Session

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Effective: darsary 1, 2012
Cuireniness

For purpeses of this chaplen

(1} “Assessment” meana all sums chargeable to an cwner by an assoviation in aceordance with RUW o4 35,020,

{2} “Baseline funding plan” means eqablishing a reserve funding reaorve account balance above 2210

; goal of mamtaining 2

doHars thronghont the thirty-vear study period desoribed under KOW 64.38.0063,

{33 “Roard of direcine™ or "board” means the body, regardiess of naine, with primary authonly  manage the afiatrs of the
ASSCOIRLCT,

(4 “Common areas” means property owoed, of otherwise malatained. repaired or administered by the asseciation,

(5% “Common expense” means he cosis ineurred by the association to exercise any of the powers provided for in this chapler,

(63 “Contribution rate’” msans, in a reserve study as deseribed In YROW 6434 388, the amount contributed 1 he reserve aeoount
qo that the sssocistion will have cash reserves to payv major maintenance, repalr, or replacement costs without the need of a

special assessment.

(7Y SEfTective age™ means the difference betwoen the estivaated useful Hiv and remaining uselul e,

{2y “Full funding plan™ mesns setiag a reserve funding goal of achieving one hundred percent fully funded reserves by the
end of the thivty~-vear study period desoribed nader ROW 6438085, inwhich the reserve account balance equals the sum of

ihe deteriorated portion of all reserve components,

-

(3} “Faily funded balance” means the current vaiue of the deteriorated portion, not the tolal replacerment value, of all the reserve
compongats, The ily funded balance for cech reserve eomponent is caloulred by multiplying the current replasement CGs ¢ ¥
the reserve coreponent by its effective age. then dividing the result by the reserve component’s useiil Hfe, The sum intal of g
reserve components’ iully funded balanees 15 the assoctation’s Rully fundad balance,

-Fi.’l
Pl -
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e
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-
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(1) “Governing documents™ means the ardcles of incorporation, bylaws, plat. declaration ol covena aﬁm condificns, and
resirictions, rules and reguintions of the associztion, or other wrillen instrument by which the association has the authority
(o exersise any of the powers provided e iy this chapler or to manage, maintain, or olborwize af f-:::ci; t%s&: progerty sader 8
fyrisdichion.

{11) “Homeowners associaion” or “asseciation™ means & corporation, unincorporated association, or other legal entity, sach
member of whieh is an owner of residential real property lncated within the associztion's hurisdiction, as described in the
poverning dosuments, and by virtee of membership or cwasrabip of property ia obligated (0 pay real property taxes, SNrance
promivma, maintenanos oosts, or for improvenent of read property other than that which Is owned by the member. "Homeowners
susoctaiion” doex not mean an association orested under chapter 64,32 or 64,34 RUW,

(1) SLot™ maesns a physioal portion of the real proparty located within an assoviation’s juriadictiion designated 1or separate
CWRGERRED,

(13Y “Crwner” means (e owner of & lof, but does not include @ person who has an interest in g ot solely as seeurity for an
czhhge&iima. “Chwiner” also means the vendee, not the vendor, of a 1ot under a v ai gatate oonleact,

(14) “Hemaining useful Bie™ means the ostimated time, i yvears, belore 8 resarve semponent will require majer mainienance,
repain, or replasement to perform its Intended funation,

[

{£5) “Replacement cost” means the survent cost of replacing, repalring, o resioring a reserve componant w0 oviging! funciional

condinion.,

(16 “Regerve component” means 3 common loment whose oost of maintonance, ropair, of replacement is infregquent,
slonificant, sad impractical 1o inchude In an annaal budget

{17) “Reserve study professional” means ap independeond person who is suitably qualified by xaowiedge, skill, experience,
training, or education o prepare & reserve study it accordance with *ROW 6434580 and 64, 34.5382.

383 ‘Hesidential real property™ means any real property, the use of which {s limited by law, covenand or stherwise to primarily
restdential or recreational purposes,

1) “Signifioant assels” means that the current replacemient value of the major reacrve Somponenis bs weventy~five purcent of
mars of the gross budget of the sssociation, exeluding the association’s reserve acoount funds,
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Weat's ROWA 64 38010, WA 51 6438010

Current with ali 2012 Legisiation and Chapters 1, 2, and 3 from the 2013 Repular Session
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distinguish it from the other portion of the association’s lien that is subordinate to a first
security interest.

The ramifications of the super priority lien are significant in light of the fact that
superior liens, when foreclosed, remove all junior liens. An association can foreclose its
super priority lien and the first security interest holder will either pay the super priority
lien amount or lose its security. NRS 116.3116 is found in the Uniform Act at § 3-116.
Nevada adopted the original language from § 3-116 of the Uniform Act in 1991. From its
inception, the concept of a super priority lien was a novel approach. The Uniform Act

comments to § 3-116 state:

[A]s to prior first security interests the association's lien does have priority
for 6 months' assessments based on the periodic budget. A significant
departure from existing practice, the 6 months' priority for the assessment
lien strikes an equitable balance between the need to enforce collection of
unpaid assessments and the obvious necessity for protecting the priority of
the security interests of lenders. As a practical matter, secured lenders will
most likely pay the 6 months' assessments demanded by the association
rather than having the association foreclose on the unit. If the lender
wishes, an escrow for assessments can be required.

This comment on § 3-116 illustrates the intent to allow for 6 months of assessments
to be prior to a first security interest. The reason this was done was to accommodate the
association’s need to enforce collection of unpaid assessments. The controversy
surrounding the super priority lien is in defining its limit. This is an important
consideration for an association looking to enforce its lien. There is little benefit to an
association if it incurs expenses pursuing unpaid assessments that will be eliminated by
an imminent foreclosure of the first security interest. As stated in the comment, it is
also likely that the holder of the first security interest will pay the super priority lien

amount to avoid foreclosure by the association.
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THE AMOUNT OF THE SUPER PRIORITY LIEN IS LIMITED BY THE

PLAIN LANGUAGE OF NRS 116.3116(2).

NRS 116.3116(2) states:

A lien under this section is prior to all other liens and encumbrances on a
unit except:

(a) Liens and encumbrances recorded before the recordation of the
declaration and, in a cooperative, liens and encumbrances which the
association creates, assumes or takes subject to;

(b) A first security interest on the unit recorded before the date on which
the assessment sought to be enforced became delinquent or, in a
cooperative, the first security interest encumbering only the unit’s owner’s
interest and perfected before the date on which the assessment sought to
be enforced became delinquent; and

(c) Liens for real estate taxes and other governmental assessments or
charges against the unit or cooperative.

The lien is also prior to all security interests described in
paragraph (b) to the extent of any charges incurred by the
association on a unit pursuant to NRS 116.210312 and to the
extent of the assessments for common expenses based on the
periodic budget adopted by the association pursuant to NRS
116.3115 which would have become due in the absence of
acceleration during the 9 months immediately preceding
institution of an action to enforce the lien, unless federal
regulations adopted by the Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Association require a shorter period of
priority for the lien. If federal regulations adopted by the Federal Home
Loan Mortgage Corporation or the Federal National Mortgage Association
require a shorter period of priority for the lien, the period during which
the lien is prior to all security interests described in paragraph (b) must be
determined in accordance with those federal regulations, except that
notwithstanding the provisions of the federal regulations, the period of
priority for the lien must not be less than the 6 months immediately
preceding institution of an action to enforce the lien. This subsection does
not affect the priority of mechanics’ or materialmen’s liens, or the priority
of liens for other assessments made by the association.

(emphasis added)

Having found previously that costs of collecting are not part of the lien means they

are not part of the super priority lien. The question then becomes what can be included

as part of the super priority lien. Prior to 2009, the super priority lien was limited to 6

months of assessments.

10

In 2009, the Nevada legislature changed the 6 months of
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assessments to 9 months and added expenses for abatement under NRS 116.310312 to
the super priority lien amount. But to the extent federal law applicable to the first
security interest limits the super priority lien, the super priority lien is limited to 6
months of assessments.

The emphasized language in the portion of the statute above identifies the portion of
the association’s lien that is prior to the first security interest, i.e. what comprises the
super priority lien. This language states that there are two components to the super
priority lien. The first is “to the extent of any charges” incurred by the association
pursuant to NRS 116.310312. NRS 116.310312(4) makes clear that the charges assessed
against the unit pursuant to this section are a lien on the unit and subsection (6) makes
it clear that such lien is prior to first security interests. These costs are also specifically
part of the lien described in NRS 116.3116(1) incorporated through NRS 116.3102(1)(j).
This portion of the super priority lien is specific to charges incurred pursuant to NRS
116.310312. Payment of those charges relieves their super priority lien status. There
does not seem to be any confusion as to what this part of the super priority lien is.

Analysis of the super priority lien will focus on the second portion.

A. THE SUPER PRIORITY LIEN ATTRIBUTABLE TO ASSESSMENTS IS
LIMITED TO 9 MONTHS OF ASSESSMENTS AND CONSISTS ONLY
OF ASSESSMENTS.

The second portion of the super priority lien is “to the extent of the assessments for
common expenses based on the periodic budget adopted by the association pursuant to
NRS 116.3115 which would have become due in the absence of acceleration during the 9
months immediately preceding institution of an action to enforce the lien.”

The statute uses the language “to the extent of the assessments” to illustrate that
there is a limit on the amount of the super priority lien, just like the language
concerning expenses pursuant to NRS 116.310312, but this portion concerns

assessments. The limit on the super priority lien is based on the assessments for

11
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common expenses reflected in a budget adopted pursuant to NRS 116.3115 which would
have become due in 9 months. The assessment portion of the super priority lien is no
different than the portion derived from NRS 116.310312. Each portion of the super
priority lien is limited to the specific charge stated and nothing else.

Therefore, while the association’s lien may include any penalties, fees, charges, late
charges, fines and interest charged pursuant to NRS 116.3102 (1) (j) to (n), inclusive, the
total amount of the super priority lien attributed to assessments is no more than 9
months of the monthly assessment reflected in the association’s budget. Association
budgets do not reflect late charges or interest attributed to an anticipated delinquent
owner, so there is no basis to conclude that such charges could be included in the super
priority lien or in addition to the assessments. Such extraneous charges are not
included in the association’s super priority lien.

NRS 116.3116 originally provided for 6 months of assessments as the super priority
lien. Comments to the Uniform Act quoted previously support the conclusion that the
original intent was for 6 months of the assessments alone to comprise the super priority
lien amount and not the penalties, charges, or interest. It is possible that an argument
could be made that the language is so clear in this regard one should not look to
legislative intent. But considering the controversy surrounding the meaning of this
statute, the better argument is that legislative intent should be used to determine the
meaning.

The Commission’s advisory opinion of December 2010 concluded that assessments
and additional costs are part of the super priority lien. The Commission’s advisory
opinion relies in part on a Wake Forest Law Review$ article from 1992 discussing the

Uniform Act. This article actually concludes that the Uniform Act language limits the

8 See James Winokur, Meaner Lienor Community Associations: The “Super Priority” Lien and Related
Reforms Under the Uniform Common Interest Ownership Act, 27 WAKE FOREST L. REV. 353, 366-69

(1992).
12
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amount of the super priority lien to 6 months of assessments, but that the super priority
lien does not necessarily consist of only delinquent assessments.9 It can include fines,
interest, and late charges..c The concept here is that all parts of the lien are prior to a
first security interest and that reference to assessments for the super priority lien is only
to define a specific dollar amount.

The Division disagrees with this interpretation because of the unreasonable
consequences it leaves open. For example, a unit owner may pay the delinquent
assessment amount leaving late charges and interest as part of the super priority lien. If
the super priority lien can encompass more than just delinquent assessments in this
situation, it would give the association the right to foreclose its lien consisting only of
late charges and interest prior to the first security interest. It is also unreasonable to
expect that fines (which cannot be foreclosed generally) survive a foreclosure of the first
security interest. Either the lender or the new buyer would be forced to pay the prior
owner’s fines. The Division does not find that these consequences are reasonable or
intended by the drafters of the Uniform Act or by the Nevada Legislature. Even the
2008 revisions to the Uniform Act do not allow for anything other than assessments and
costs incurred to foreclose the lien to be included in the super priority lien. Fines,
interest, and late charges are not costs the association incurs.

In 2009, the Nevada Legislature revised NRS 116.3116 to expand the association’s
super priority lien. Assembly Bill 204 sought to extend the super priority lien of 6
months of assessments to 2 years of assessments.!! The Commission’s chairman,
Michael Buckley, testified on March 6, 2009 before the Assembly Committee on

Judiciary on A.B. 204 that the law was unclear as to whether the 6 month priority can

9 See id. at 367 (referring to the super priority lien as the “six months assessment ceiling” being computed
from the periodic budget).

10 See id.

1t See http://leg.state.nv.us/Session/75th2009/Reports/history.cfm?1D=416.
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include the association’s costs and attorneys’ fees.!2 Mr. Buckley explained that the
Uniform Act amendments in 2008 allowed for the collection of attorneys’ fees and costs
incurred by the association in foreclosing the assessment lien as part of the super
priority lien. Mr. Buckley requested that the 2008 change to the Uniform Act be
included in A.B. 204. Mr. Buckley’s requested change to A.B. 204 to expand the super
priority lien never made it into A.B. 204. Ultimately, A.B. 204 was adopted to change 6
months to 9 months, but commenting on the intent of the bill, Assemblywoman Ellen

Spiegel stated:

Assessments covered under A.B. 204 are the regular monthly or quarterly
dues for their home. I carefully put this bill together to make sure it did
not include any assessments for penalties, fines or late fees. The bill
covers the basic monies the association uses to build its regular budgets.

(emphasis added).3

It is significant that the legislative intent in changing 6 months to 9 months was with
the understanding that no portion of that amount would be for penalties, fines, or late
fees and that it only covers the basic monies associations use to build their regular
budgets. It does make sense that a lien superior to a first security interest would not
include penalties, fines, and interest. To say that the super priority lien includes more
than just 9 months of assessments allows several undesirable and unreasonable

consequences.

B. NEVADA HAS NOT ADOPTED AMENDMENTS TO THE UNIFORM
ACT TO ALTER THE ORIGINAL INTENT OF THE SUPER PRIORITY
LIEN.

The changes to the Uniform Act support the contention that only what is referenced
as the super priority lien in NRS 116.3116(2) is what comprises the super priority lien.

In 2008, § 3-116 of the Uniform Act was revised as follows:

12 See Minutes of the Meeting of the Assembly Committee on Judiciary, Seventy-fifth Session, March 6,

2009 at 44-45.
13 See Minutes of the Senate Committee on Judiciary, Seventy-fifth Session, May 8, 2009 at 27.

14
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SECTION 3-116. LIEN FOR ASSESSMENTS; SUMS DUE
ASSOCIATION: ENFORCEMENT.

(a) The association has a statutory lien on a unit for any assessment levied
against attributable to that unit or fines imposed against its unit owner.
Unless the declaration otherwise provides, reasonable attorney’s fees and
costs, other fees, charges, late charges, fines, and interest charged
pursuant to Section 3-102(a)(10), (11), and (12). and any other sums due to
the association under the declaration, this [act], or as a result of an
administrative, arbitration, mediation, or judicial decision are enforceable
in the same manner as unpaid assessments under this section. If an
assessment is payable in installments, the lien is for the full amount of the
assessment from the time the first installment thereof becomes due.

(b) A lien under this section is prior to all other liens and encumbrances
on a unit except:

3)(1) liens and encumbrances recorded before the recordation of the
declaration and, in a cooperative, liens and encumbrances whieh that the
association creates, assumes, or takes subject tos ;

&b(2) except as otherwise provided in subsection (¢), a first security
interest on the unit recorded before the date on which the assessment
sought to be enforced became delinquent, or, in a cooperative, the first
security interest encumbering only the unit owner’s interest and perfected
before the date on which the assessment sought to be enforced became
delinquent;; and

&i3(3) liens for real estate taxes and other governmental assessments or
charges against the unit or cooperative.

(c) A Fhe lien under this section is also prior to all security interests
described in subsection (b)(2) elavse-Gi)-abeve to the extent of both the
common expense assessments based on the periodic budget adopted by
the association pursuant to Section 3-115(a) which would have become due
in the absence of acceleration during the six months immediately
preceding institution of an action to enforce the lien and reasonable
attorney’s fees and costs incurred by the association in foreclosing the
association’s lien. Fhis-subseetion Subsection (b) and this subsection dees
do not affect the priority of mechanics’ or materialmen’s liens, or the
priority of liens for other assessments made by the association. [The A lien
under this section is not subject to the-previsions—of [insert appropriate
reference to state homestead, dower and curtesy, or other exemptions].]

Explaining the reason for the changes to these sections, the Uniform Act includes the

following comments:

15
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Associations must be legitimately concerned, as fiduciaries of the unit
owners, that the association be able to collect periodic common charges
from recalcitrant unit owners in a timely way. To address those concerns,
the section contains these 2008 amendments:

First, subsection (a) is amended to add the cost of the association’s
reasonable attorneys fees and court costs to the total value of the
association’s existing ‘super lien’ — currently, 6 months of regular common
assessments. This amendment is identical to the amendment adopted by
Connecticut in 1991; see C.G.S. Section 47-258(b). The increased amount
of the association’s lien has been approved by Fannie Mae and local
lenders and has become a significant tool in the successful collection
efforts enjoyed by associations in that state.

The Uniform Act’s amendment in 2008 is very telling about § 3-116’s original intent.
The comments state reasonable attorneys’ fees and court costs are added to the super
priority lien stating that it is currently 6 months of regular common assessments. The
Uniform Act adds attorneys’ fees and costs to subsection (a) which defines the
association’s lien. Those attorneys’ fees and costs attributable to foreclosure efforts are
also added to subsection (c) which defines the super priority lien amount.

If the association’s lien ever included attorneys’ fees and court costs as “charges for
late payment of assessments” or if such sum was part of the super priority lien, there
would be no reason to add this language to subsection (a) and (¢). Or at a minimum, the
comments would assert the amendment was simply to make the language more clear. It
is also clear by the language that only what is specified as part of the super priority lien
can comprise the super priority lien. The additional language defining the super priority
lien provides for costs that are incurred by the association foreclosing the lien. This is
further evidence that the super priority lien does not and never did consist of interest,
fines, penalties or late charges. These charges are not incurred by the association and
they should not be part of any super priority lien.

The Nevada Legislature had the opportunity to change NRS 116.3116 in 2009 and

2011 to conform to the Uniform Act. It chose not to. While the revisions under the

16
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Uniform Act may make sense to some and they may be adopted in other jurisdictions,
the fact of the matter is, Nevada has not adopted those changes. The changes to the
Uniform Act cannot be insinuated into the language of NRS 116.3116. Based on the
plain language of NRS 116.3116, legislative intent, and the comments to the Uniform
Act, the Division concludes that the super priority lien is limited to expenses stemming
from NRS 116.310312 and assessments as reflected in the association’s budget for the
immediately preceding 9 months from institution of an action to enforce the

association’s lien.

V. “ACTION” AS USED IN NRS 116.3116 DOES NOT REQUIRE A CIVIL
ACTION ON THE PART OF THE ASSOCIATION.

NRS 116.3116(2) provides that the super priority lien pertaining to assessments
consists of those assessments “which would have become due in the absence of
acceleration during the 9 months immediately preceding institution of an action to
enforce the lien.” NRS 116.3116 requires that the association take action to enforce its
lien in order to determine the immediately preceding 9 months of assessments. The
question presented is whether this action must be a civil action.

During the Senate Committee on Judiciary hearing on May 8, 2009, the Chair of the

Committee, Terry Care, stated with reference to AB 204:

One thing that bothers me about section 2 is the duty of the association to
enforce the liens, but I understand the argument with the economy and
the high rate of delinquencies not only to mortgage payments but monthly
assessments. Bill Uffelman, speaking for the Nevada Bankers Association,
broke it down to a 210-day scheme that went into the current law of six
months. Even though you asked for two years, I looked at nine months,
thinking the association has a duty to move on these delinquencies.

NRS 116 does not require an association to take any particular action to enforce its
lien, but that it institutes “an action.” NRS 116.31162 provides the first steps to foreclose

the association’s lien. This process is started by the mailing of a notice of delinquent
17
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assessment as provided in NRS 116.31162(1)(a). At that point, the immediately
preceding 9 months of assessments based on the association’s budget determine the
amount of the super priority lien. The Division concludes that this action by the
association to begin the foreclosure of its lien is “action to enforce the lien” as provided
in NRS 116.3116(2). The association is not required to institute a civil action in court to
trigger the 9 month look back provided in NRS 116.3116(2). Associations should make
the delinquent assessment known to the first security holder in an effort to receive the

super priority lien amount from them as timely as possible.

ADVISORY CONCLUSION:

An association’s lien consists of assessments, construction penalties, and fines.
Unless the association’s declaration provides otherwise, the association’s lien also
includes all penalties, fees, charges, late charges, fines and interest pursuant to NRS
116.3102(1)(j) through (n). While charges for late payment of assessments are part of
the association’s lien, “costs of collecting” as defined by NRS 116.310313, are not. “Costs
of collecting” defined by NRS 116.310313 includes costs of collecting any obligation, not
just assessments. Costs of collecting are not merely a charge for a late payment of
assessments. Since costs of collecting are not part of the association’s lien in NRS
116.3116(1), they cannot be part of the super priority lien detailed in subsection (2).

The super priority lien consists of two components. By virtue of the detail provided
by the statute, the super priority lien applies to the charges incurred under NRS
116.310312 and up to 9 months of assessments as reflected in the association’s regular
budget. The Nevada Legislature has not adopted changes to NRS 116.3116 that were
made to the Uniform Act in 2008 despite multiple opportunities to do so. In fact, the
Legislative intent seems rather clear with Assemblywoman Spiegel’s comments to A.B.
204 that changed 6 months of assessments to 9 months. Assemblywoman Spiegel

stated that she “carefully put this bill together to make sure it did not include any
18

DTO00040

APP000119



assessments for penalties, fines or late fees.” This is consistent with the comments to
the Uniform Act stating the priority is for assessments based on the periodic budget. In
other words, when the super priority lien language refers to 9 months of assessments,
assessments are the only component. Just as when the language refers to charges
pursuant to NRS 116.310312, those charges are the only component. Not in either case
can you substitute other portions of the entire lien and make it superior to a first
security interest.

Associations need to evaluate their collection policies in a manner that makes sense
for the recovery of unpaid assessments. Associations need to consider the foreclosure of
the first security interest and the chances that they may not be paid back for the costs of
collection. Associations may recover costs of collecting unpaid assessments if there are
proceeds from the association’s foreclosure.14 But costs of collecting are not a lien under
NRS 116.310313 or NRS 116.3116(1); they are the personal liability of the unit owner.

Perhaps an effective approach for an association is to start with foreclosure of the
assessment lien after a nine month assessment delinquency or sooner if the association
receives a foreclosure notice from the first security interest holder. The association will
always want to enforce its lien for assessments to trigger the super priority lien. This
can be accomplished by starting the foreclosure process. The association can use the
super priority lien to force the first security interest holder to pay that amount. The
association should incur only the expense it believes is necessary to receive payment of
assessments. If the first security interest holder does not foreclose, the association will
maintain its assessment lien consisting of assessments, late charges, and interest. If a
loan modification or short sale is worked out with the owner’s lender, the association is
better off limiting its expenses and more likely to recover the assessments. Adding

unnecessary costs of collection — especially after a short period of delinquency — can

14 NRS 116.31164.
19

DTO000041

APP000120



make it all the more impossible for the owner to come current or for a short sale to close.

This situation does not benefit the association or its members.

20

The statements in this advisory opinion represent the views of the Division and its general
interpretation of the provisions addressed. It is issued to assist those involved with common
interest communities with questions that arise frequently. It is not a rule, regulation, or final
legal determination. The facts in a specific case could cause a different outcome.
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DISTRICT COURT

CLARK COUNTY, NEVADA

DAISY TRUST
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WELLS FARGO BANK NA, MTC

FINANCIAL, INC., dba TRUSTEE CORPS,

DONALD K. BLUME and CYNTHIA S.
BLUME
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CASE NO.: A679095
DEPT NO.: XVII

SUPPLEMENT TO EX PARTE MOTION

Attached hereto please find the notice of sale scheduling the foreclosure sale of the subject

property for April 26, 2013.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., L'TD.

By:_/s/ /Michael F. Bohn, Esq./
MICHAEL F. BOHN, ESQ.
376 East Warm Springs Road, Ste. 125
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Attorney for plaintiffs
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Inst #: 201303260003611

Fesa: $18.00

N/C Fee: $0.00

03/28/2013 02:44:47 FM

Receipt #: 1549294
RECORDING REQUESTED BY: B Requestor:

LSI TITLE AGENCY INC.

Recorded By: CDE Pga: 2

APN 126-13-818-046

WHEN RECORDED MAIL TO: DEBBIE CONWAY
: CLARK COUNTY RECORDER
TRUSTEE CORPS
17100 Gillette Ave
irvine, CA
92614
S No: NV09006726-10-15 TO No- 120319231-NV-LMI

NOTICE OF TRUSTEE'S SALE
IMPORTANT NOTICE TO PROPERTY OWNER

YOU ARE IN DEFAULT UNDER A DEED OF TRUST AND SECURITY AGREEMENT DATED
September 21, 2007. UNLESS YOU TAKE ACTION TO PROTECT YOUR PROPERTY, IT MAY
BE SOLD AT A PUBLIC SALE. IF YOU NEED AN EXPLANATION OF THE NATURE OF THE
PROCEEDINGS AGAINST YOU, YOU SHOULD CONTACT A LAWYER.

On April 26, 2013, at 09:00 AM, MTC FINANCIAL INC. dba TRUSTEE CORPS, as duly
appointed Trustee WILL SELL AT PUBLIC AUCTION TO THE HIGHEST BIDDER FOR CASH
at the Front Entrance of Nevada Legal News, 930 S. Fourth St, Las Vegas, NV 89101, all
right, title and interest conveyed to and now held by it under and pursuant to Deed of Trust
recorded on September 28, 2007, as Instrument No. 20070928-0003141, of the official records in
the Office of the Recorder of Clark County, Nevada, executed by DONALD K BLUME AND
CYNTHIA S BLUME, HUSBAND AND WIFE as Trustor, MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC. as nominee for UNIVERSAL AMERICAN MORTGAGE
COMPANY, LLC, its successors and/or assigns, as Beneficiary, all that certain propenty situated in
said County and State, and more commonly described as: AS MORE FULLY DESCRIBED IN
SAID DEED OF TRUST

The property heretofore described is being sold "as is". The street address and other common
designation, if any, of the real property described above is purported to be: 10209 DOVE ROW
AVENUE, LAS VEGAS, NV 89166

The undersigned Trustee disclaims any liability for any incorrectness of the street address and
other common designation, if any, shown herein. Said will be made, but without covenant or
warranty express or implied, regarding title, possession or encumbrances, to pay the remaining
unpaid balance of the obligations secured by the property to be sold and reasonably estimated
costs, expenses and advances as of the first publication date of this Notice of Trustee's Sale, to
wit; $455 484 08 estimated. Accrued interest and additional advances, if any, will increase the
figure prior to sale. The property offered for sale excludes all funds held on account by the
property receiver, if applicable. |

Beneficiary's bid at sale may include all or part of said amount. In addition to cash, the Trustee
will accept, all payable at time of sale in lawful money of the United States a Cashier's check
drawn by a state or national bank, a check drawn by a state or federal credit union, or a check
drawn by a state or federal savings and loan association, savings association, or savings bank
specified in the applicable sections of the Nevada Administrative Code and authorized to do
business in the State of Nevada, or other such funds acceptable to the Trustee.

Description: Clark, NV Document-Year.Date.DocID 2013.326.3611 Page: 1 of 2
Order: 20130326-3611 Comment:
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The Beneficiary under the Deed of Trust heretofore executed and delivered to the undersigned, a
written Declaration of Default and Demand for Sale. The undersigned caused said Notice of
Breach and Default and of Election to Cause 3ale of Real Property Under Deed of Trust to be
recorded in the County where the real property is located and more than three months have
elapsed since such recording. :

If the Trustee is unable to convey title for any reason, the successful bidder's sole and
exclusive remedy shall be the return of monies paid to the Trustee and the successful

bidder shall have no further recourse.

SALE INFORMATION CAN BE OBTAINED ONLINE AT www.Auction.com
FOR AUTOMATED SALES INFORMATION PLEASE CALL:
AUCTION.COM at 800.280.2832
Dated: March 22, 2013

TRUSTEE CORPS
TS No. NV09006726-10-15

17100 Gillette Ave, Irvin 2614
949-252-8300 m

Paul Kim, Authorized Signatory

State of CALIFORNIA '
County of ORANGE :
On Muvc\—\ (44 \ 26 \'Bbefore me, (D:vu \5 Mml\é{‘ , Notary

Public, personally appeared PAUL KIM, who proved to me on the basis of satisfactory evidence to
be the person{s] whose name(®) is/are-subscribed to the within instrument and acknowledged to
me that he/skhefthey executed the same in his/herftkeir authorized capacityies), and that by
his/berfthett signature(g) on the instrument the person(;f, or the entity upon behalf of which the
persong) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of CALIFORNIA that the
foregoing paragraph is true and correct.

WIT!{LE&and and offici

_Nttary Name

To the extent your original obligation was discharged, or is subject to an automatic stay of
bankruptcy under Title 11 of the United States Code, this notice is for compliance andl/or
informational purposes only and does not constitute an attempt to collect a debt or to impose
personal liability for such obligation. However, a secured party retains rights under its security
instrument, including the right to foreclose its lien.

DAVID'MILLER
Commission # 1893688
Notary Public - California z
"/ Orange County =
My Comm. Expires Jun 25, 2014

Description: Clark, NV Document-Year.Date.DocID 2013.326.3611 Page: 2 of 2
Order: 20130326-3611 Comment:
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Electronically Filed

04/16/2013 03:47:06 PM

1 [DEC i 4 Sniirn

MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641 CLERK OF THE COURT
mbohn@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 125

Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff

~ o e W

o0

DISTRICT COURT

\O

CLARK COUNTY, NEVADA
10

11 [ DAISY TRUST CASENO.: A679095
DEPTNO.. XVIII
1 Plaintiff,

13 VS,

14 || WELLS FARGO BANK NA, MTC
FINANCIAL, INC., dba TRUSTEE CORPS,
15 (| DONALD K. BLUME and CYNTHIA S.

BLUME
16 Defendants.
17

DECLARATION OF MICHAEL F. BOHN IN SUPPORT OF

18 MOTION FOR TEMPORARY RESTRAINING ORDER
19
20 MICHAEL F. BOHN, ESQ. states:
1 1. Declarant is the attorney for the plaintiff in this case and makes this declaration based upon
2 personal knowledge.
73 2. Thave not been able to make contact with counsel for Wells Fargo to discuss this motion for
o4 temporary restraining order.
75 3. As a result of the size of Wells Fargo and the large number of law firms representing Wells
26 Fargo, it is impossible to determine who may the appropriate representative or attorney for Wells Fargo
7 until after the bank is actually served and the case is assigned to the attorney or law firm.
28 1
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4. If called upon to testify to the above facts, declarant could do so competently.

5. Ideclare under penalties of perjury under the law of the state of Nevada that the foregoing is

true and correct.

DATED this 16th day of April 2013

/S/ /Michael F. Bohn, Esqg. /
MICHAEL F. BOHN, ESQ.
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Electronically Filed

04/16/2013 03:53:16 PM

1 |AFFT (ﬁ‘—.—“ 4 Sniirn

MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641 CLERK OF THE COURT
mbohn@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 125

Las Vegas, Nevada 89119

(702) 642-3113/(702) 642-9766 FAX

o

W

Attorney for plaintiff

DISTRICT COURT

o 00 1 Oy Ln

CLARK COUNTY, NEVADA
10

11| DAISY TRUST CASENO.: A679095
DEPT NO.: XVIII
12 Plall'ltlff,

13 VS.

14 || WELLS FARGO BANK NA, MTC
FINANCIAL, INC., dba TRUSTEE CORPS,
15 | PONALD K. BLUME and CYNTHIA S.

BLUME
16 Defendants.
17
AFFIDAVIT OF IYAD HADDAD IN SUPPORT OF
18 MOTION FOR TEMPORARY RESTRAINING ORDER
19

STATE OF NEVADA )
20 ) 8s:

COUNTY OF CLARK )

21

2 IYAD HADDAD being first duly sworn, deposes and says;

M 1. Affiant is the managing member of Resources Group, LLC, which is the trustee of the plaintiff
24 Daisy Trust, the plaintiff in this case and makes this affidavit based upon personal knowledge.

hs 2. The Daisy Trust is the owner of the real property commonly known as 10209 Dove Row
26 Avenue, Las Vegas, Nevada.

7 3. The Daisy Trust obtained title by way of foreclosure deed recorded on August 9, 2012.

28 1
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I " 4. The plaintifT's title stems from a foreclosure deed arising from a delinquency in assessments

due from the former owner (o the Westminster at Providence Association. pursuant 1o NRS Chapter 116,
5. Defendant Wells Fargo Home NA is the assignee of a deed of trust which was recorded as an
encumbrance to the subject properly on September 28, 2007. Defendant MTC Financial dba Trustee
Corps is the trustee on the deed of trust.
6. Defendants Donald K. Blume and Cvnthia S. Blume are the former owner of the subject real

property..

7. The interest of each ol the defendants has been extinguished by reason of the loreclosure sale
resulting from a delinquency in assessments due from the former owners. Donald K. Blume and Cvnthia
S. Blume to the Westminster at Providence Association. pursuant to NRS Chapter 1 16.

8. Nonetheless. defendant Wells Fargo has recorded a notice of default and election to sell under
it's deed of trust pursuant to NRS 117.080.

9. Defendant Wells Fargo has failed to provide statutorv notice of the foreclosure to the
plaintff.

1t). The foreclosure sale is currently scheduled for April 26. 2013.

I'1. If called upon 1o testify to the aboy ts. affiant could do so competently',

.........................

g5, MAURIZIO MAZZA |
d B =@ Notary Public State of Nevada |

Sy i No. 05-84588-1 :
My Appt. Exp. Feb. 1, 2017 |

.........................

APP000128



10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

O O 1 o i

Electronically Filed
04/17/2013 03:15:26 PM

RO . K b Mo

MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641

mbohn{@bohnlawfirm.com
'LAW OFFICES QF

CLERK OF THE COURT

MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 125
Las Vegas, Nevada 89119

(702) 642-3113/(702) 642-9766 FAX

Attorney for plaintitf
DISTRICT COURT
CLARK COUNTY, NEVADA
“ DAISY TRUST CASE NO.: A679095
DEPT NO.: XVIII
Plaintiff,

VS.

I WELLS FARGO BANK NA, MTC

FINANCIAL, INC., dba TRUSTEE CORPS,
DONALD K. BLUME and CYNTHIA S.
BLUME

Defendants.

|| TEMPORARY RESTRAINING ORDER
I The ex parte motion of plaintiff Daisy Trust, for a temporary restraining order to stop aforeclosure

sale of it’s property having come before the Court, and the Court having reviewed the motion and the

verified complaint finds as follows:
“ 1. Plaintiff is the owner of the real property commonly known as 10209 Dove Row Avenue,
Las Vegas, Nevada. |

2. Plaintiff obtained title by way of foreclosure deed recorded on August 9, 2012.
II 3. The plaintiff’s title stems from a foreclosure deed arising from a delinquency in
assessments due from the former owner to the Westminster at Providence Association, pursuant to

I
NRS Chapter 116.
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1 4. Defendant Wells Fargo Home NA is the assignee of a deed of trust which was recorded as
7 llan encumbrance to the subject property on September 28, 2007.

3 5. Defendant MTC Financial dba Trustee Corps is the trustee on the deed of trust.

|J 6. Defendants Donald K. Blume and Cynthia S. Bluine are the former owner of the subject

real property.

7. The plaintiff contends that the interest of each of the defendants has been extinguished by

|

9 Ypursuant to NRS Chapter 116.

reason of the foreclosure sale resulting from a delinquency in assessments due from the former

owners, Donald K. Blume and Cynthia S. Blume to the Westminster at Providence Association,

10 “ 8. Defendant Wells Fargo has recorded a notice of default and election to sell under it’s deed

11 |lof trust pursuant to NRS 107.080.

12 9. Defendant has also recorded a notice of sale on March 26, 201 ot Apcit Aley 2013
13 10. If the foreclosure sale were permitted to continue, the plaintiff would be irreparably
14 ||harmed.

15 NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that

16 ldefendants, Wells Fargo Bank, N.A., and MTC Financial dba Trustee Corps are prohibited from
17 [conducting a foreclosure sale on the property located at 10209 Dove Row Avenue, Las Vegas,
18 [[Nevada, until otherwise ordered by this Court.

- A J . .
19 IT IS FURTHER ORDERED that a hearing shall be conducted on the L~ dayof A/‘f_‘ﬁ_

20 || 2013, at the hour of _6_[5: a .m, in Department XVIII, on the plaintiff’s application for a

21 |[preliminary injunction.

22 IT IS FURTHER ORDERED that this temporary restraining order will expire by it’s own
23 lterms in 15 days from the date of it’s issuance, unless extended by order of the court.

24\ //
[
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1 IT IS FURTHER ORDERED maf the terms of this temporary restraining order shall become

40
effective upon the plaintig posting security in the sum of § 500- ﬁWith the Clerk of the Court.
| DATED this || dayof April, 2013, ot the- 4 of =

5 #

DISTRICT fO‘URT JUDGE @

B W

6
7
8 |Respectfully submitted by:

9 [LAW OFFICES OF

" MICHAEL F. BOHN, ESQ., LTD.

11

ooy st Z

MICHAEL F. BOHN, ESQ.
13 376 East Warm Springs Road, Ste. 125
Las Vegas, Nevada 89119
14 Attorney for plaintiffs

15|/
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MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawiirpucom

LAW OFFICES OF

Electronically Filed

04/19/2013 01:07:11 PM

R

CLERK OF THE COURT

MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 125

Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff

DAISY TRUST
Plaintiff,

VS.

WELLS FARGO BANK NA, MTC
FINANCIAL, INC., dba TRUSTEE CORPS,
DONALD K. BLUME and CYNTHIA S.

BLUME
Defendants.

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.: A679095
DEPT NO.: XVIII

NOTICE OF POSTING SECURITY

Plaintiff DaisyTrust, by and through it’s attorney, Michael F. Bohn, Esq., hereby provides notice

that it has posted security in the sum of $500.00 as required by the temporary restraining entered in this

case. A copy of the receipt from the clerk’s office is attached as Exhibit 1.

DATED this 19™ day of April 2013.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_ /s /Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
Nevada Bar No: 1641
376 East Warm Springs Road, Ste. 125
Las Vegas, Nevada 89119
Attorney for plaintiff
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OFFICIAL RECEIPT
District Court Clerk of the Court 200 Lewis Ave, 3rd Floor Las Vegas, NV 89101

Payor Receipt No.
L/O of Michael F. Bohn 2013-48514-CCCLK
Transaction Date

04/19/2013

| Description Amount Paid |

On Behalf Of Daisy Trust
A-13-679095-C
Daisy Trust, Plaintiff(s) vs, Wells Fargo Bank, Defendant(s)
TEMPORARY RESTRAINING ORDER

TEMPORARY RESTRAINING ORDER 500.00
SUBTOTAL T 500.00
PAYMENT TOTAL 500.00
Check (Ref #6168) Tendered 500.00
Total Tendered 500.00
Change 0.00
04/18/2013 Cashier Audit
09:22 AM -Station AIKD - - 31368741
OFFICIAL RECEIPT
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DISTRICT COURT
CLARK COUNTY, NEVADA 03 4R 25 p 3,
*hkk Q-.-JH o
DAISY TRUST, PLAINTIFF(S) CASE NO: A-13-679095-CCLEL! .7 1p:z couar™T
VS.
WELLS FARGO BANK,
DEFENDANT(S) DEPARTMENT 23

NOTICE OF DEPARTMENT REASSIGNMENT

NOTICE 1S HEREBY GIVEN that the above-entitled action has been randomly reassigned to
Judge Stefany Miley.

[ This reassignment follows the filing of a Peremptory Challenge of Judge BARKER (DEPT 18}.
] This reassignment is due to the recusal of Judge . See minutes in file.
O This reassignment is due to: Peremptory Challenge

ANY TRIAL DATE AND ASSOCIATED TRIAL HEARINGS STAND BUT MAY BE RESET BY THE
NEW DEPARTMENT

Any motions or hearings presently scheduled in the FORMER department will be heard by the
NEW department as set forth below:

Preliminary Injunction Hearing, on May 07, 2013, at 9:30 AM.

PLEASE INCLUDE THE NEW DEPARTMENT NUMBER ON ALL FUTURE FILINGS.

STEVEN D. GRIERSON, CEQ/Clerk of the Court

“A-13-679085-C
NODR
Notice of Department Reassignment R

2430001

I hereby certify that: on this the 25th day of April, 2013

ifer Arevalo, Deputy Clerk of the Court

RTIFICATE OF MAILING

B4 1 placed a copy of the foregoing NOTICE OF DEPARTMENT REASSIGNMENT in the approptiate
attorney folder located in the Clerk of the Court’s Office:

Michael F Bohn - LAW OFFICES OF BOHN
Amy Sorenson — SNELL & WILMER

RECE‘VEB %;alo, Deputy Clerk of the Court

APR 25 2013
CLERK OF THE COURT

%
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STEFANY A. MILEY
DISTRICT JUDGE

DEPARTMENT TWENTY THREE
LAS VEGAS NV 89101-2408

Electronically Filed

DISTRICT COURT 04/30/2013 02:21:32 PM
CLARK COUNTY, NEVADA

* ok % té&m—‘

CLERK OF THE COURT

DAISY TRUST,
Plaintiff(s), CASE NO: A679095
DEPARTMENT XXIII
-VS_
WELLS FARGO BANK,
ORDER EXTENDING

Defendant(s). |[TEMPORARY RESTRAINING ORDER

This matter is set for hearing in Department 23 on Tuesday, May 7, 2013 at 11:00
A M. on the Plaintiff’s Application for a Preliminary Injunction. This case has been
reassigned from Department 18, due to a Peremptory Challenge filed on April 25, 2013.
Due to the untimely filing of the Peremptory Challenge that caused this case to be
reassigned, IT IS HEREBY ORDERED that the Temporary Restraining Order that is due to
expire on May 2, 2013 at 8:15 am is extended to May 7, 2013 at 11:00 A.M.

IT IS SO ORDERED.

Dated: April 30, 2013.

ON BLE STEFANY A, MILEY
DISTRICT CQURT JUDGE

CERTIFICATE OF FACSIMILE TRANSMISSION
I hereby certify that on the 30th day of April, 2013, I faxed a copy of the foregoing

Order Extending Temporary Restraining Order to: Michael F. Bohs, Esq. at (702) 642-9766
and to Amy F. Sorenson, Esq. at (702) 784-5252.

By:

Carmen Alpe/

Judicial Executive Assistant
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- WELLS FARGO BANK, N.A MTC
" FINANCIAL, INC,, dbg TRUSTEE

Electronically Filed

05/06/2013 10:19:40 AM

RMPC w‘; 4 jaﬂ\w

i Amy I borenson, Bsqg.

Nevada Bar Mo, 12495 CLERK OF THE COURT
t Richard C. Gordon, Esq.

i Nevada Bar No, 9036

i Robin H. Perking, Esq.

Nevada Bar No. 98891
- SNELL & WILMER 1Ly,
- 3883 Howard Hughes Parkway, Suite 1100
- Las Vegas, NV &9169
- Telephone: (702) 784-3201)
- Facsinmle: (702} 784-5232

i asgrenson@ewlaw.com
i rgosdonfaswlaw com
i rperkinsswlaw.com

- Attorneys for Defendant Wells Fargo Bank, N.A.

BSTRICTY COURT

CLARK COUNTY, MEYADA

DAIRY TRUKST, CASE NO. A-13-679085-C
| DEPT, X XTI
Plaintiff,
V3. NOTICE OF REMIOVAL TO
FEDERAL COURY

CCORPS, DONALD K. BLUME and
CCOYNTHIA S, BLUME,

Defendants,

................................................................................

CLERK OF THE DISTRICT COURT, AND ALL PARTIES HERETO AND THEIR
ATTORMNEYS.
Please iake notice that Defendant Wells Fargo Bank, N.A., through s undersigned

counsel, has removed this action to the United States Disirict Court, District of Nevada pursuant

P 1028 U.S.C. § 1332 (Diversity), § 1441, and § 1446,
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A true copy of the Notice of Removal filed in the United States District Court, District of

MNevada is atiached as Fxhibit I,

By:

SNELL & WILMER LL.P.

Ry ) s,
~ A S G- .,
15 % SCRNE B A AN
;

SRkt VTR e 0
Amy F. Sorenson, Esq.
Richard C. Gordon, Hsy.
Robin E, Perlans, Hsg.
38%3 Howard Hughes Parkway
Nutte 1100

f.as Vegas, Nevada 89169

Atiorneys for Defendant Wells Fargo Bank, NA.

v
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Snell & Wilmer

sl

(95}

19 |

CERTIFICAYE OF SERVICE

I, the undersigned, declare under penalty of perjury, that 1 am over the age of eighicen

| COURT by the method indicated:

X 11,8, Mail

LS, Certified Mail

Facsimile Trarsmission

Crvernight Masl

Federal Express

Hand Delivery

Electronic Filing

R R A A

| and addressed to the following:

Michael F. Bohn, Esq.
Law Offices of Michael ¥. Bohn, Esq., Ltd,
376 E. Warm Springs Rd., Ste. 123

| ias Vegas, NV 89119
| Attorneys for Plaintiff

DATED this I day of May, 2013

IR RINRILEN:

M @y s,

O

{18} years, and | am not a party to, nor inferested in, this action. On thds date, I caused to be

 served a true and correct copy of the foregoing NOTICE OF REMOVAL TO FEDERAL

An Employee of Snell & Wilmer LLP -

APP000138
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Case 2:13-ov-00777 Document 1 Fied DB/0E1S8 Page 1 of 8

i | Amy F. Sorenson, Esq.

) Nevade Bar Mo, 12495

2§ Richard C, Gordon, Esqg,
MNevadu Bar No. 8036

3 § Robin E. Perkins, Esq.

I Nevada Bar No, 9891

4 i SMNELL & WILMER 1P,

i 3883 Howard Hughes Parkway, Suite 1100
i Las Yegas, NV §9169

& Telephone: (702) 784-3200
i Faceumile: (702) 784-5252
qasorensoni@swlaw.com

i rpordoni@awlaw.com
 rperkins@swlaw,.com

1A

So =Y O

Attorneys for Defendant Wells Fargo Bank, N.4.

10 | [ THE UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

13 | DAISY TRUST, | CASENO.

Plamtify,
ii NOTICE OF REMOYAL

| WELLS FARCGQ BANK, N.A; MTU
i FINANCIAL, INC., dba TRUSTREE
17 § CORPS; DONALD K. BLUME and

P CYNTHIA S, BLUME,

1 9 'i;‘._.;;,,“,,,.«---w-v-w*‘“: e e e e s r et
2 | TO:  THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF NEVADA
21 Defendant WELLS FARGO BANK, N.A. (“Wells Fargo™), pursuant to 28 U.B.0. § 13332,
22 4| hereby removes to this Court, Case N A-13-679095-C, currently pending in Department XVIH |

Fauen

33 I of the Eighih Judicial Dhstrict Court, Clark County, Nevada {the “Action™. The removal of this |
i B 3 \ :

74 I Action is based on the following grounds.
55 1. SUMMARY OF PLEADINGS

26 On Magch 28, 2013, Plaintiff Dalsy Trust (“Plaimiff”) filed 2 Complaint inillaling the
57 Action, On March 28, 2013, Plaintiff filed an Bx Parte Motion for Temporary Restraining Order,

28 § or Alternatively Order to Show Why a Preliminary Injunction Should Not Issue, Om ot abowt |

APP000140



Case 2:13-cv-00777 Document 1 Filed 05/03/13 Page 20t 9

PR April 10, 2013, Plaintiff filed 8 Supplement to Bx Parte Motlon,  The Cowrt entered o Temporary |
2 ; Restraining Order on April 17, 2013,
Wells Fargo was served on April 19, 2013, On April 25, 2013, Wells Fargo filed a |

el

4 § Peremptory Challenge. On Apil 30, 2013, an Order Extending Temporary Restraining Order |

ihn

§ was entered, extending the TRO to May 7, 2414, Currently, a hearing on Plaintiff’s motion for |

& i preliminary injunction is scheduled for May 7, 2015, A vopy of all process, pleadings, briefings,

7 and orders served upon Defendant is stiached pursuant o 28 UB.C, § 1446, (See Exhibit A
8 | 1. NATURE OF COMPLAINT
9 Plaintiffs Complaint seeks title 1o the real property at issue {the “Property”} pursuant 1o

{0 its purchase of the Property at a homeowners’ association non-judicial foreclosure sale and
i1 Nevada Revised Statute (NRS)Y 116.3116 ¢f seg. The claims asserted in the Complaint are: {1} |
12 4 junchive relief, (2} declaratory relief that Plaintiff is the rightful ownen and (3) declaratory |
i3 relief that title is vested in Plainiiff free and clear of all liens,
i, STATEMENT OF JURISDICTION

Pursnant to 28 U.S.C, §1441(a), “any civil action brought in g state court of which the |

b district couts of the United States have original jurisdiction, may be removed by the defendant or 3

17 the defendants, to the district court of the United States for the district and division embracing the
18 | ‘place where such action is pending”  As discussed herein, this action is removable under
19 | 28 U.8.C. §1441(a} because the district court has original jurfsdiction under 28 US.C, § 1332
20 | (diversity), venue is proper in the District of Nevada, and this Notice of Removal is timely filed,
21 | A. Complote Diversity Exists Among the Parties,

22 There is complete diversity between the parties because, as set forth in detatl below, none |
23 4 of the properly joined Defendants are Citizens of Nevada, At the time Plaintiff’s Complaint was |
24 | filed, upon information and belef, Plaintitf was a citizen of the State of Nevada, because the |
25 4 trustee of Daisy Trust, Iyad Haddad, is a citizen of Nevada. “A trust has the citizenship of s '5
56 1| ustee or trustees.” Johmson v, Columbia Properties Anchorage, LP, 437 F3d 894, 899 (oth Cir. {
27 & 2006) (citing Navarro Sav, Ass'n v Lee, 446 U.8. 458, 464, 100 S.C1 1779, 64 L.Ed.2d 425 )

28 | (1980},
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Case 2:13-cv-00777 Document L Filed 05/03/13 Page 3of §

{ Wells Fargo is, and was at the time this action commenced, a citizen of South Dakota, the

2 I state listed on Wells Fargo's organization certificate, Wackovia Bank v, Schmidi, 546 US. 383,

307 (2006) {holding that “a naticnal bank, for § 1348 purposes, is a ciftzen of the State in which |

Lad

4 I its main office, as set forth in iis articles of assoclation, is located.”). MTC Financial, Inc. d'b/a

Trustee Corps (“MTCY) is, and was at the time this action commenced, a Californis corporation,

LA

6 | with its principal place of business in California, Plaintlf has sdditionally named Donald K, |

| Blume and Cynthia 8. Blume as individual defendants (coliectively the “Blume Defendants”).

e}

g8 | While the Blume Defendants are, upon inforraation and bellef, Nevada citizens, thelr citizenship |

9 should not be considered because: (1) they have no ownership interest in or right 1o the Property;
16 | (2} they have nol asserted any inferest in the Property or rocovded any encumbrance against the ';
1 Property; (3) they cannot provide Plaintiff the relief it secks; and (4} they were purposciully and
12 §f fraudulently joined solely to defent diversity, as detatled below.

! Legal standard to disvegovd citizenship for purposes of diversity.
A fraudulently joined defendant will not defeat removal on diversity grounds. Sifon v,

American Home Assurance Company, 2009 WL 1090700, * 4 (2. Nev, 2009) {citing Ritchey v.

Snell & Wilmer

L Upjohn Drug Co., 139 F. 3d 1313, 1318 (9th Cir., 1998} (“fraudulently joined defendants will not
17 defeat removal on diversity grounds™ “[A] defendant must have the opportunity to show thal |
i8 the individuals joined in the action cannot be liable on any theory.” Ritchey, 139 F, 3d at 1318,
19 § In determining fraudulent joinder, “the Court may ‘pierce the pleadings’ and consider ‘summary

20 1 judgment-type evidence such as affidavits and deposition testimony.””  Morris v Princess §

21 | Orudses, Inc., 236 F.3d 1061, 1068 (9th Cir. 20013 (citing Cavaliini v. Sigte Farm Mut, Auto. Ins.
22 Co., 44 F.3d 256, 263 (5th Cir, 1995)) “ifthe plaintiif fails to state 8 cause of action against 4 |
23 |\ resident defendant, and the failure is obvious according to the setiled rules of the state, the joinder |

34 1 of the vesident defendant is fraudulent.” MceCabe v, General Foods Corp., 811 F, 2d 1334, 1339

25 || (Sth Cir. 1987)
26 877
27§ i1/
28 N7/
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Case 2:13-cw-00777 Dooument L Filed O5/03/13 Page 40f 8

L 2. The ¢laims asserted againsi the Blume Defendans fail as a matier of faw,
2 While Plaintiff has identified the Blume Defendants as parties to this action, the specific
3 I allegations and requests for relief are addressed to Wells Fargo alone,  The ouly specific

4 | allegation in the Coraplaing as to the Blume Defendants is that “Defendants Donald K. Bluree and

L

{ Cynthia 3. Bluree are the former owner [sic] of the subject real propery.” {(Compl. §8.) Thisisa |

& il statement of fact, vot g claim of misconduct. All other allegations are directed to Wells Fargo,

~}

asseriing that Wells Fargo is the beneficiary of the deed of trust at issue. (Compl. Y 4 That |
8 | Wells Fargo has recorded a notice of defauit and election fo sell under it's deed of trust”
o § (Compl. 9 10.) That “Wells Fargo has falled to provide statatory notice of the foreclosure fo the
10§ plaintiff”  (Compl § 11} And that “Plaintidf is entitled to an injunction prohibiting the

11§ foreclosure sale from proceeding.” (Compl 4 12 Al of the specific alleged wrongdoing, and

12 § specific allegations upon which thia Complaint are based, are related to Wells Fargo, not the
§ Blume Defendants, Moreover, the Complaint is drafted on the basls that the Blume Detendants
t 1} do not have and cannot gssert any interest in the property, even calling them the “former owner”

i of the Property. {(Compl, ¥ 8) Flaintiff*s three causes of action fail, as a matier of law, as to the

fiyme Defendants, thus they should not be considered for purposes of diversity.

17 Plaintifis first cause of action is injunctive relief from Wells Fargo’s pending foreciosure |
1% i ssle. (Compl §12) This is not a cognizable cause of sction, but a clalm for relief, and i
19 - dismissal ia proper as a wmatser of faw, Moreover, this claim is related o Wells Fargo and its
28 pending forsclosure sale; not the Blume Defendants. Thus dismissal a5 a matter of law as 1o the -
21§ Bhane Prefendants is appropriate.

22 Pigintiffs sseond claim is declaratory relief for o finding that Plaintff is the rightful

23 | awner of the Property and defendants bave po right, title, or nterest in the Property, {(Compl. § |

24 & 15 This is essentially g quiet title claim, Puruant to Nevada Revised Statute (NRS” 40,010, 2 |
2§ 1 guiet title action “may be brought by any person against another who olaims an estate or bilerest

26 I in real property, adverse to the person bringing the action, for the purpose of determining such

27 | adverse claim.” (emphasis added.y To succeed on its guict title claim, Plaintiff must aliege that
2% | the Blume Defendants have asserted an adverse ownership inderest in the Property. A quiet title

4.

A R T P
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| § claim requires a plaintiff to allege that the defendant is unlawfully asserting an adverse claim o

2 | title to real property.” Turbay v, Bank of dm, N4, 2:12-CV-1367 JCM PAL, 2013 WL 11452172,

3 at %4 (D), Nev, Mar., 18, 2013); Kemberiing v. Ocowen Loan Servicing, LLC, 209-CV-00567-RET
4 § LRL, 2009 WL 5039495, at *2 (D, Nev, Dec. 135, 2009, Plaintiff's Complaint does not allege |
5 that the Blume Defendants have asserted any claim to the Property, Withou! such an allegation,
& or any basis to support such sn allegation (which has not been made), dismissal is proper as to |
7 Plaintiff"s quiet title claim against the Blume Defendants,

g Plaintiffs third claim is declaratory relief finding that Plaintiff is vested with title free and |

g il clear of all liens and encumbrances, (Compl. ¥ 18.) Apain, as detailed above, the Blume
10 & Defendants have recorded no lien or encumbrance against the Property, and have asserted no |
11 || claim against the Property, Only Wells Fargo has asserted an ownership interest with the |

12 1§ recording of its Deed of Trust and Notice of Default and Election to Sell. This clalin cannot be |

asserted against the Blume Defendants, and fails as a matter of law, because they recorded vo lien |

v
N
S

| or encumbrance against the Property.

Moreover, Plaintiff®s Complaint is based upon the assertion that the HOA foreclosure sale |

purstiant to NRS 1163116 e seq. was proper and valid, as againsi the former owners, the Blume :

i

17 Prefendants.  Plaintil relles upon NRS 116.31166 which states that the sale of 8 unit per NRS \:
18 1163116 ef seq. “vests in the purchager the title of the unit’s owner without eguity or right of
19 | redernption” Plaintiff's own contention that the Blume Defendants’ ownership interest was |
28 extinguished at the HOA foreclosure sale precludes it from also asserting that the Blume

21 | Defendants have any ownership interest in the Property, Flaintlff cannot have it both ways.

S gt

220 Since the HOA foreclosure sale at issue, the Blume Defendants have not asserted any ?
23 ownership interest or right to title of the Property; presumably no longer reside in the Property; |
24 | have done nothing to indicate an intent to asserl an ownership interest in the Property; and have ;
25 recorded no encumbrances against the Property, Notably, Plaintiff has not {iled an affidavit of _:
26 1 service of the Blume Defendants, thus it appears Plaintiff has not even clected 10 serve thent, |

27 § The Blume Defendants’ own conduct, or more imporiantly fack thereof, plus Plaintiff's own

APP000144
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1 allogations and basis for this entire suit, establish that the Blume Defondants are not proper |

2 | parties to this action, and have been fraudulently joined solely in an attempt {0 prevent removal,

3 B, The Amount in Controversy Reguirement Is Satisfied.
4 The jurisdictional amouni required for removal based on diversity is also met becauss |
§ & Plaintif’s Compland astablishes that the amount in controversy exceeds the sum of $75,0600.00,

3) 28 US.C. § 1332(a). “In a suif to quist title, 01 to remove & cloud therefrom, it is not the value of |

-]

! the defendant’s claim which is the amount in controversy, but it is the whole of the real estate to
e I which the claim extends.” Allum v. Mortgage Flec. Registration Sys., Inc, 2:12-CV-00294-
o GMN, 2012 WL 4746927 (D. Nev. Oect, 3, 2012) {citing an inkle v. Wells Fargo Bank, 483 F.2d
10 #1074, 1076 (8th Cir.1973) (ireating entive value of real property as amount in confroversy in
1§ action to enjoin foreclosure sale}},

12 i Plaintiff seeks to guiet title in its own name, and obtain a finding of exclusive ownership
:1_ free of all Hens and encumnbrances. {Compl, §9 15, 18) Accordingly, Plaintiff seeks title to the
E‘\;: property free of the obligation o repay the loan secured by Wells Farge’s Deed of Trust. Wells
i Fargo’s MNotice of Sale identifies the approximate total balance due under the original note and ;

deed of trust to be $455.484.08, (Sec Notice of Sale sttached to Plaintiff’s Supp. to Tix Parte |

17 I Motion) Additionally, www.zillow.com publishes the estimated value of the Property to be {
1§ 4 $375,239.00, (Sce zillow.com data sheet attached hereto as Exhibit B.Y'
Y 3  “If either parly can gain or Jose the jurisdictional amount,” the amount in coniroversy |

20 | requirement is satisfied. Sanchez v. Monumental Life Ins, Ca., 102 ¥.3d 398, 408 (9th Cir, 1596},

21 § Accordingly, Plaintiff’s unspecified alleged damages, the value of the real property it seeks to
22 i take from Wells Fargo, and the value of the loan Plaintiff wishes to be relisved of are each well in

23 | excess of $75,000.00. Consequently, the Action satisfies the amount jn controversy requirernent |

24 4 under 28 UR.C, § 1332,

oy Ul We s I*argo of F@zs thib gansmil ' secepted zillow.com estimate to the Court 8 an approximation of value, in order
27 to avoid the expense of retaining u valuation expert at this very early stage in litigation, Noie that zillow.com |
- constantly revises and updates its valuations based upon the fluctuating market, thus valuations wmay change ;
28 | minimally from day-to-day.

e

e
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I} For this reason, and because this Action is between citizens of different states, this Court |

L

| has original jurisdiction over Plaintiff's claims under 28 US.C. § 1332(s)}, and this gase is |

s

properly removed to this Court pursuant 1o 28 U.S.C. § 1441{a).

4 1 IV,  TIMELINESS OF AND CONSENT TO REMOVAL

3 A defendant must remove the case to federal court within 30 days of receipt of the |
4] complaint or “a copy of an amended plsading, motion, order or other paper from which it may
5 § firet be ascertained that the case is one which is or has become removable” See 28 UB.C. §
& 1446(b). The thirty-day peried for removal does not begin to rua until & party has recelved a copy |
8 ;:j of the complaint and been property served. Murphy Brothers, fne. v Michettsi Fipe Stringing,

{0 | Ine., 526 U.S. 344, 347-48 (1999). Upon information and belief, Wells Fargo was served on |
11 Aprit 19, 2013, This Notice of Removal is timely filed under 28 U.S.C. § 1446(b)(1) as the
12 | thirty days in which to remove does not expire umtil May 19, 2013,
13 | | As & general rule, removal requires the consent of all co-defendants. Defendant MTC
14 || Pinancial, Ingc. /b/a Trustee Corps has consented {o removal and will be filing a joinder to fhus

15 § Notice of Removal. “In cases involving alleged improper or fraudulent joinder of parties,

3% however, application of this requirement 10 improperly or fraudulently joined parties would be
17 nonsensical, as removal in those vases s based on the contention that no other proper defendant |
18 U exists.” Jermigan v. Ashland Oil, 989 T.2d 812, 815 (Sth Cir. La. 1993); see also Simpson v.
19 1 Union Pac, BR Co., 282 F. Supp. 24 1181, 1157 (BN.D, Cal, 2003 {holding that “[{lraudulent
20 | joinder provides an exception to the unanimity requirement, in that the consent of a fraudulently
21 | joined defendant is not required 1o remove a case,”) As the Blume Defendants are fraudulently |

22 | joined, are not proper parties, and have not made an appearance, their consent to removal is not |

23 i required,
24 9/
25 4 /7
26 | /74
27 it P
28 P
a .
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Case 2:13-cv-00777 Document 1 Filed 05/03/13 Page 8of 8
v,  CONCLUSION

Recause Wells Fargo has timely filed a notice of removal for which this Court hes 'f

- original, diversity jurisdiction, the Actien is properly removed to this Court,

Datod: May &, 2013

SNELL & WILMER L.L.2,

B}r: s E\ V‘"’ _\\{ \‘is“\ g ‘}:t e
&;zm 1 bo;*emn SR
Righard C vi_mrdan Esq
Robin B, P&rkms hbq
3883 Howard Hughes Parkway
Nuite 1100
Las Vegas, Nevada 89169
Attorneys for Defendans Wells Fargo Bank,
NA
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i CERTIFICATE OF SERVIUE
ol
I, the undersigned, declare under penalty of parjury, that [ am over the age of eighteen
3
| {18) years, and | am not a party to, nor interested in, this action. Un this date, T caused to be
4

\ served a true and correct copy of the foregoing NOTICE OF REMOVAL by the method

54
indicated:
&
: NP R LLS, Mail
7
3 U.8, Certified Mail
; Facsimile Transmission
Orvernight Matl
1y
, Federal Express
I
iy Hand Delivery
s 12
booa g ) and addressed to the following:
Michael F. Bohn, Hsq,
Law Offices of Michael F. Bohn, Esq,, Ltd,

3176 B, Warm Springs Rd., Ste, 125
Wi i Las Vegas, NV 89119
SoaT U Anorneys for Plaintify

DATED: May 3 2013

§Essd
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DSML % t.W—
MICHAEL F. BOHN. ESQ.

Nevada Bar No.: 1641 CLERK OF THE COURT
mbohn'« bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ.. LTD.

376 East Warm Springs Road. Ste. 125

Las Vegas., Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT

CLARK COUNTY, NEVADA

DAISY TRUST CASE NO.: A679095
DEPT NO.: XVIII
Plaintiff.

Vs,
WELLS FARGO BANK NA. MTC
FINANCIAL. INC., dba TRUSTEE CORPS.

DONALD K. BLUME and CYNTHIA S.
BLUME

Defendants.

NOTICE AND JUDGMENT OF DISMISSAL

The Defendant, Cynthia S. Blume, not having filed or served an answer. motion for summary

judgment or otherwise having appeared herein; the plaintiff in the above entitled action requests.

authorizes and directs the Clerk of the court to enter a judgment of dismissal as to Cynthia S. Blume

oate: 4-2-/3 Shh/

Attorney for plaintiff

On application of the plaintiff. no answer, motion for summary judgment or other appearance
having been filed or served by the Defendant named below. a notice of the dismissal of this action having

been duly signed. the above entitled action as to Defendant. Cynthm S. Blame, is hereby dismissed.

. - ETEVERD. GRIERSON
CLERK Of COL T * CLERK-OF THE COURT

\,

// Ty

By: X fz,fm /@//é/z/Q

DEPYTY CLERK " DAJE
mmw/am-ﬂu#y APR T 2013

T a4
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MAY 1 0 2013
UNITED STATES DISTRICT COURT S HK%’ Fgcolum
DISTRICT OF NEYADA
DAISY TRUST, ) _ b .
Plaintiff, ) Case No.: 2:13-cv-00777-GMN-VCF
VS. )
) ORDER
WELLS FARGO BANK, N.A.; MTC FINANCIAL, )
INC., doing business as TRUSTEE CORPS, ) P
DONALD K. BLUME and CYNTHIA S. BLUME, ) onr 8 =C A
) ‘ g;g%oi Remand from Federal Court
Defendants. ) o
LR

L BACKGROUND

This case arises from a dispute over the ownership of real property located at 10209 Dove
Row Avenue, Las Vegas, Nevada (“Subject Property”). (Compl { 1, ECF No. 1-2.) Plaintiff
claims that it obtained title to the Subject Property by way of a foreclosure deed stemming from
“a delinquency in assessments due from the former owner to the Westminster at Providence
Association, pursuant to NRS Chapter 116.” (/d. 1 3.) Plaintiff’s Complaint recognizes that
Defendant Wells Fargo Bank NA (“Wells Fargo”) is the assignee of a deed of trust that was
recorded as an encumbrance on the Subject Property (id. § 4), Defendant MTC Financial doing
business as Trustee Corps (“MTC”) is the trustee on the deed of trust (id. q 5), and Defendants
Donald K. Blume and Cynthia S. Blume (“Blume Defendants”) are the former owners of the
Subject Property (id. § 8). However, Plaintiff’s Complaint further alleggs that “[t]he interest of
each of the defendants has been extinguished by reason of the foreclosure sale resulting from a
delinquency in assessments due from the former owners . . . pursuant to NRS Chapter 116.” (/d.
19.)

After the alleged passage of title to Plaintiff, Wells Fargo “recorded a notice of default

Page 1 of 4
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and election to sell under it’s [sic] deed of trust pursuant to NRS 107.08.” (/d. §10.) In
response, Plaintiff filed the instant action in Nevada state court seeking (1) an injunction
prohibiting the foreclosure sale from proceeding (id. Y 12); (2) “a determination from this
[Clourt, pursuant to NRS 40.010 that the plaintiff is the rightful owner of the property and that
the defendants have no right, title, interest or claim to the subject property (id. 9§ 15); and (2) a
declaration from this [Clourt, pursuant to NRS 40.010, that title in the property vested in
plaintiff free and clear of all liens and encumbrances, that the defendants herein have no estate,
right, title or interest in the property, and that defendants are forever enjoined from asserting any
estate, title, right, interest, or claim to the subject property adverse to the plaintiff” (id. 9 18).
Subsequently, pursuant to 28 U.S.C. § 1441(a), Wells Fargo removed the action to this Court
claiming that this Court has subject matter jurisdiction under 28 U.S.C. § 1332(a). (See Notice
of Removal 2:15-20, ECF No. 1.) Specifically, Wells Fargo claims that complete diversity
exists among the parties because Plaintiff is a citizen of Nevada and because “none of the
properly joined Defendants are citizens of Nevada.” (Jd. at 2:22-28.) Additionally, Wells Fargo
asserts that the amount in controversy requirement is met because the value of the Subject
Property exceeds $75,000. (/d. at 6:4-18.)
1.  DISCUSSION

If a plaintiff files a civil action in state court, the defendant may remove that action to a
federal district court if the district court has original jurisdiction over the matter. 28 U.S.C.
§ 1441(a). Removal statutes are strictly construed against removal jurisdiction. Ritchey v.
Upjohn Drug Co., 139 F.3d 1313, 1317 (9th Cir. 1998). “Federal jurisdiction must be rejected if]
there is any doubt as to the right of removal in the first instance.” Gaus v. Miles, 980 F.2d 564,
566 (9th Cir. 1992) (quoting Libhart v. Santa Monica Dairy Co., 592 F.2d 1062, 1064 (9th Cir.

1979)). The defendant always has the burden of establishing that removal is proper. Gaus, 980
F.2d at 566.

Page 2 of 4
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“If at any time before final judgment it appears that the district court lacks subject matter
jurisdiction, the case shall be remanded.” 28 U.S.C. § 1447(c). District courts have jurisdiction
in two instances. First, district courts have subject matter jurisdiction over civil actions that
arise under federal law. 28 U.S.C. § 1331. Second, district courts have subject matter
jurisdiction over civil actions where no plaintiff is a citizen of the same state as a defendant and
the amount in controversy exceeds $75,000.00. 28 U.S.C. § 1332(a). In this case, Wells Fargo
asserts only that this Court has subject matter jurisdiction over this case pursuant to 28 US.C.

§ 1332(a). District courts have subject matter jurisdiction over civil actions where no plaintiff is
a citizen of the same state as a defendant and the amount in controversy exceeds $75,000.00.
28 U.S.C. § 1332(a).

Here, neither party disputes that the amount in controversy requirement is met. However,
Wells Fargo has failed to establish diversity of citizenship between the Plaintiff and all of the
Defendants. In its Notice of Removal, Wells Fargo recognized that both Plaintiff and the Blume
Defendants are citizens of Nevada. (Notice of Removal 2:23-25, 3:6-8, ECF No. 1.)
Nevertheless, Wells Fargo argues that the citizenship of the Blume Defendants should not be
considered in the diversity calculus because they are fraudulently joined defendants. (/d. at 3:11-
12)

Tt is well established that “fraudulently joined defendants will not defeat removal on
diversity grounds.” Ritchey v. Upjohn Drug Co., 139 F.3d 1313, 1318 (9th Cir. 1998). There are
two ways to establish fraudulent joinder: (1) the defendant may facially attack plaintiff’s
complaint by showing the inability of the plaintiff to establish a cause of action against the non-
diverse defendant based on the plaintiff’s allegations or (2) the defendant may attempt to
disprove jurisdictional facts alleged in the plaintiff’s pleadings. See Hunter v. Philip Morris
USA, 582 F.3d 1039, 1044 (9th Cir.2009) (citing Smallwood v. 1ll. Cent. R.R. Co., 385 F.3d 568,
573 (5th Cir. 2004) (en banc)).

Page 3 of 4
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Here, Wells Fargo asserts that each of the three claims fail as a matter of law as asserted
2 || against the Blume Defendants. As to Plaintiffs first cause of action for injunctive relief, the
Court agrees that it fails as a matter of law. First, injunctive relief is a remedy and not a
cognizable cause of action. Second, even if it was a cognizable cause of action, this claim is

5 || directed solely at enjoining Wells Fargo from conducting the pending foreclosure sale. In

6 || contrast, Wells Fargo has not carried its burden in establishing that Plaintiff’s second and third

7 || causes of action fail as to the Blume Defendants. Plaintiff’s second cause of action is essentially
8 ||a quiet title claim and Plaintiff’s third cause of action seeks a declaration that Plaintiff is vested
9 || with title to the Subject Property free and clear of all liens and encumbrances. The Blume

10 || Defendants owned the property prior to Plaintiff’s alleged acquisition of the property through
the foreclosure that resulted due to the Blume Defendants’ delinquency on assessments.

12 Accofdingly, in order to qti'iet title to the Subject Property, the Blume Defendants are an

I3 || important party. The fact that Plaintiff asserts in its Complaint that the Blume Defendants no

14 || longer have an ownership interest is irrelevant in determining whether they are fraudulently

15 || joined defendants. This statement is merely an allegation that is consistent with Plaintiff’s claim
16 1| that it holds title to the Subject Property.

17 For these reasons, Wells Fargo has failed to carry its burden of establishing that this

18 [ Court has subject matter jurisdiction over this case.

¥ I CONCLUSION

20 IT IS HEREBY ORDERED that this case is remanded to the Eighth Judicial District
21 {| Court,
2 DATED this 7th day of May, 2013.

23 MAY -7 2083
| hereby attst and certify on :
that the fohegoing document is a full, Frue
and cotfedl copy of the original on file in my

legal custpdy.
25

CLERK, U.S. DISTRICT COURT
ISTRICT OF. NEVADA

By /{'l {foe /M’D"/’mneputyC!erk
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CLOSED
United States District Court
District of Nevada (Las Vegas)
CIVIL DOCKET FOR CASE #: 2:13-cv-00777-GMN-VCF

Daisy Trust v. Wells Fargo Bank, N.A. et al Date Filed: 05/03/2013
Assigned to: Judge Gloria M. Navarro Date Terminated: 05/07/2013
Referred to: Magistrate Judge Cam Ferenbach Jury Demand: None
Case in other court: District Court, Clark County, Nature of Suit: 220 Real Property:
A-13-679095-C Foreclosure
Cause: 28:1444 Petition for Removal— Foreclosure Jurisdiction: Diversity
Plaintiff
Daisy Trust represented by Michael F. Bohn
Law Office of Michael F. Bohn
376 East Warm Springs Road
Suite 125
Las Vegas, NV 89119
702-642-3113
Fax: 702 642-9766
Email:
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

V.

uglgngan;

Wells Fargo Bank, N.A. represented by Amy F. Sorenson
Snell &Willmer, LLP
15 W South Temple
Salt Lake City, UT 84101
801-257-1907
Fax: 801-257-1800
Email:
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Richard Gordon

Snell &Wilmer

3883 Howard Hughes Pkwy
Suite 1100

Las Vegas, NV 89169

Email:

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Robin E Perkins

Snell &Wilmer L.L.P.

3883 Howard Hughes Parkway
Suite 1100

Las Vegas, NV 89169
702-784-5238

Fax: 702-784-5252

Ematl: i

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Defendant

MTC Financial Inc. represented by Michael E Sullivan
doing business as Robison Belaustegui Sharp &Low
Trustee Corps 71 Washington Street
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Reno, NV 89503

(775) 329-3151

Email: msullivan@rbsliaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Richard J. Reynolds

Burke, Williams &Sorensen, LLP
1851 East First Street

Suite 1550

Santa Ana, CA 92705, CA 92705
949 863-3363

Fax: 949 863-3350

Email;
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Defendant
Donald K. Blume
Defendant
Cynthia S. Blume
Date Filed # Docket Text
05/03/2013 1 | PETITION FOR REMOVAL from District Court, Clark County, Case Number

A-13-679095-C, (Filing fee $ 400 receipt number 0978—2803567), filed by Wells
Fargo Bank, N.A.. Proof of service due by 7/26/2013. Certificate of Interested
Parties due by 5/13/2013. (Attachments: # 1 Appendix, # 2 Exhibit A, part 1, #3
Exhibit A, part 2, # 4 Exhibit A, part 3, #.3 Exhibit B, #.6 Civil Cover Sheet)
(Notice: There are unresolved motions or issues that require the court's
immediate attention.) (Perkins, Robin} (Entered: 05/03/2013)

05/03/2013 Case assigned to Judge Gloria M. Navarro and Magistrate Judge Cam Ferenbach.
(MAJ} (Entered: 05/03/2013)
05/03/2013 2 | NOTICE PURSUANT TO LOCAL RULE IB 2-2: In accordance with 28 USC §

636(c) and FRCP 73, the parties in this action are provided with a link to the "AO
85 Notice of Availability, Consent, and Order of Reference — Exercise of
Jurisdiction by a U.S. Magistrate Judge" form on the Court's website —

. Consent forms should NOT be electronically filed.
Upon consent of all parties, counsel are advised to manually file the form with the
Clerk's Office.
A copy of form AO 85 has been mailed to parties not receiving eclectronic service.
(no image attached) (MAJ) (Entered: 05/03/2013)

05/03/2013 3 |MINUTE ORDER IN CHAMBERS of the Honorable Judge Gloria M. Navarro, on
5/3/2013. Statement regarding removed action is due by 5/21/2013. Joint Status
Report regarding removed action is due by 6/5/2013. (Copies have been distributed
pursuant to the NEF — MAJ) (Entered: 05/03/2013)

05/06/2013 4 | MINUTE ORDER IN CHAMBERS of the Honorable Judge Gloria M. Navarro, on
5/6/2013. By Deputy Clerk: Michael Zadina.

This case has been assigned to the Honorable Gloria M. Navarre, Judge Navarro's
Chambers Practices, which are posted on the U.S. District Court, District of
Nevada public website, may also be accessed directly via this hyperlink:

(no image attached) (Copies have been distributed pursuant to the NEF — MJZ)
{Entered: 05/06/2013)

05/06/2013 2 | JOINDER to_] Petition for Removal,, ; filed by Defendant MTC Financial Inc..
(Reynelds, Richard) (Entered: 05/06/2013)
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05/06/2013 § | CERTIFICATE of Interested Parties filed by MTC Financial Inc.. There are no
known interested parties other than those participating in the case . (Reynolds,
Richard) (Entered: 05/06/2013)

05/06/2013 7 | STATEMENT of Corporate Disclosure by Defendant MTC Financial Inc..
(Reynolds, Richard) (Entered: 05/06/2013)

05/07/2013 8 | ORDER that this case is remanded to the Eighth Judicial District Court. Signed by

Judge Gloria M. Navarro on 5/7/13, (Copies have been distributed pursuant to the
NEF — MMM) (Entered: 05/07/2013)

1708
N -1

thoteby BE% L0 gocumen U gile in ™Y
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% Amy F. Soregnson, Esq.

2 Q;; MNevada Bar No. 12493 CLERK OF THE COURT
i Richard €. Gordon, BEsq.

3§l Nevada Bar Mo, 9036

i Robin E. Perkins, Esqg.

4 i Nevada Bar No. 9891

SNELL & WILMER LLp

5 1 3883 Howard Hughes Parkway, Suite 1100

Las Yegas, MV 8316%

6§ Telephone: (T02) 784-5280

Facsimile: {702 784-3252

7 8 asorensonl@swiaw.com

 reordoni@swlaw.com

§ || merkins@aswiaw.com

9 I ditorneys for Defendont Wells Fargo Bank, N A

19
. DISTRICT COURT
19 CLARK COUNTY, NEVADA
" DAISY TRUST, CASE NO. A-13-679005.C
| . DEPT. XXIL
| Plaintifs,
T s, . STIPULATION AND ORDER TO SET
. HEARING ON ORDER TO SHOW
| WHLLS FARGO BANK, N.A.; MTC . CAUSE WHY A PRELIMINARY
17 | FINANCIAL, INC., dba TRUSTEE INJUNCTION SHOULD NOT ISSUE
CORPS, DONALD K. BLUME and
18 || CYNTHIA 8. BLUME, -AND-
19 | Defendants. | SET BRIEFING SCHEDULE
20 | . -AND-
21 ' CONTINUE TEMPORARY
RESTRAINING ORDER
22
» Plaintiff DAISY TRUST (“Plaintiff), Defendant WELLS FARGO BANK, N.A. (“Wells

24 || Fargo™), and Defendant MTC FINANCIAL, INC., dba TRUSTEE CORPS (“MTC”) by and |
25 § through their respective counsel, and no other parties yet appearing in this case, hereby stipulate
26 § as follows:

27 1. The hearing on Plaintiff’s Ex Parte Muotion for Temporary Restraining Order or

2% | Alternatively for Order to Show Cause Why a Preliminary Injunction Should Not Issue (the
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3883 Howard Hughes Pavkwasv, Suive
Las Vegas, Nevads 89149

Snell 4& Wilmer

“Motion”) shall be heard on June 11, 2013 at 11:90 am.;

2. Wells Farge and MTC’s opposition to Plaintiff’s Motion and any countermotion

| shall be filed and served on all parties on or before close of business on May 21, 2013;

3. Plaimiffs reply in support of its Motion and any opposition to Wells Fargo and E
MTCs countermotion shall be filed and served on all parties on or before close of business May
28, 2013;
4. Wells Fargo and MTC’s reply in support of their countermotion shall be filed and :
served on all parties on or before June 4, 2013; and

5. The Temporary Restraining Order shall remain in effect until the hearing on the |

| Motion and the Order to Show Cause Why Preliminary Injunction Should Not Issue scheduled for |

Tune 11, 20

) 2013,
Dated: May /3442013 Dated: May 2013

i LAW OFFICES OF MICHAEL F. BOHN, SNELL & WILMER vir

| ESQ., LTD.
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By:
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Michael F,

N
Bohns sy

3176 f. Warm Springs Rd., Suite 125 L

Richard C. Gordon, Fsa.

Robin E. Perkins, Esq.

Las Vegas, NV 891 1? 3883 Howard Hughes Parkway
Attorneys for Plaintiff Sutte 1100

Las Vegas, Nevada 89169
Artorneys for Wells Fargo Bawnk, N.A

i Dated: May 2013

|| BURKE, WILLIAMS & SORENSEN, LLP

. 3 \"-\ia\\_\_“.__.--- - ‘\-"'.;‘ \.‘.u,‘.
Log awliN Oy L
Bv: ‘&\;‘g\{\}\\ ‘%N\\:\ 3 WE\«‘ %‘;\W\‘t}\\
B e A LSRR AR VL \:3\_ .
Richard J. Reynolds, Bsq.

1851 East First Street, Suite 1550
Santa Ana, CA 92705
Attorneys for MTC Financial Inc,
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“Moaotion™) shall be heard on June 11, 2013 at 11080 am;

2. Wells Fargo and MTC’s oppostiion to Plaintiff’s Motion and any countermotion |

shall be filed and served on all parties on or before ¢lose of busingss on May 21, 2013;

3. Plaintift™s reply iy support of its Motion and any opposition to Wells Fargo and

MTC s countermotion shall be filed and served on all parties on or before close of business May

28, 20135,

4, Wells Fargo and MTCs reply 1o support of therr counicrmotion shall be filed and

served on all parties on or before June 4, 2013; and

5. The Temporary Restraining Order shall remain in effect onitil the hearing on the

Motion and the Order to Show Cause Why Preliminary Injunction Should Not Issue scheduled for

June 11, 2013,
Dated: May

LAW OFFICES OF MIECHAEL F. BOHN,
BEsQ, LTH

& i ed A AN
l‘zhs\h&ai F B{}hn E wq ”

376 B, Warm Springs Rd., Suite 125
Las Yegas, NV 89119
Attornevs for Plaintiff

.
i ~ -~
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@ 18 ¥ \ &, Y TN
By: QAL WM A 1 e
:} Tt M N .
\\\ SRR, - EET . L T

Richard J. Reyrmids Rsq.
1851 Hast First Street, Suite 1350
Santa Ana, CA 92705
Attorneys for MTC Financial Inc.

Dated: May {5, 2013
SNELL & WILMER 1L

‘ £ .’i:‘\ o
Lot Lo g S -
By .______________\___‘g.‘___‘»_.__}_\\“ L P TI
........................................

Amy F. Sorenson, Hsg., ™
Richard C. Gordeﬁj Esq.
Robin E. Perkins, Fsq.

3883 Howard Hughes Parkway
Suite 1100
Las Vegas, Nevada 89169

Atfiorneys for Wells Fargo Bank, N A.

Y
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“Motion™) shall be heard on June 11, 2013 at 11:00 am.;

2. Wells Fargo and MTC’s opposition to Plaintiff’s Motion and any countermotion

shall be filed and served on all parties on or before close of business on May 21, 2013;

3. Plaintiffs reply in support of its Motion and any opposition to Wells Fargo and

- MTC's countermotion shall be filed and served on all parties on or before close of business May

4, Wells Fargo and MTC’s reply in support of their countermotion shall be filed and
served on all parties on or before June 4, 2013; and

3. The Temporary Resiraining Order shall remain in effect until the hearing on the
Motion and the Order to Show Cause Why Preliminary Injunction Should Not Issue scheduled for

June 11, 2013,

- Dated: May 2013 Dated: May |, 2013
i LAW OFFICES OF MICHAEL F. BOHN, SNELL & WILMER vip.
ESQ., LTD.
‘ N
‘ a TEN- v A
; 3 ¢ oRRY T LU
] & ~T\ 3wy g ST ...\ P } L . ““‘)\“QQA"‘%‘-‘\'»“" 3““} 3“\‘&- WA L 3, b
Ay R - \i\\\\\ VNN T B N
S WMihasl F. Bohn, Bs q\:‘ Ay F. Sorenson, bsgq
176 B W g ", R 4 Suite 125 Rivtmnd €. Gordon, Esq.
/0 B, Warn oprngs ", s Robin E. Perkins, Esq.
Las Vegas, NV 89119 3883 Howard Hughes Parkway
Atsorneys for Plaintiff Suite 1100

Las Vegas, Nevada 82169
Attorneys for Wells Fargo Bank, N.4.

Dated: May fﬁé 2013

ISON, RELAUSTEGUL SHARP & LOW

. B}’g; e R \‘.‘}" §_~, . o B
Michael E. Sullivan, Esq.

71 Washington Sireet
Reno, NV 89503
Attorneys for MTC Financial Inc.

2
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il Based on the foregoing Stipnlation and other good cause appearing therefor,
IT I8 8O ORDERED that the hearing on Plaintift's Ex Parte Motion for Temporary
Resteatning Order or Alternatively for Order to Show Cause Why a Preliminary Injunction

Showuld Not [ssue (the “Motion”™) shall be heard on June 11, 20153 af 1108 am;

T I8 FURTHER ORDERED that Wells Fargo and MTCs opposition fo Plamtiff's

Motion and any countermotion shall be filed and served on all parties on or before close of |

busmess on May 21, 201 3;

IT IS FURTHER ORDERED that Plaintiff’s reply in support of its Motion and any |

opposition o Wells Fargo and MTC's courtermotion shall be filed and served on all parties on or |

tefore close of business May 28, 2013,

iT IS FURTHER ORDERED that Wells Fargo and MTC s reply in support of their

countermotion shall be filed and served on all parties on or before June 4, 2013; and

[T 18 FURTHER ORDERED that the Temporary Restraining Order shall remain in

cffect until the hearing on the Motion and the Grder to Show Cause Why Preliminary Injunction

Should Not Issue scheduled for June 11, 2013,

DATED thi dayof UMY 20

Respectfully submiied by:

SNELL & WILMER Lup

{\\}‘ ‘-)'? - e .:"":&

et ¥ PR E L e
T O S s A
e s e nn, e m———— G %

o g

Aray F. Sorenson, Bsg,”

. Nevada Bar No. 12493
i Richard €. Gordon, Esg.

Nevada Bar No. 8036

Robin H. Perkins, Esq.

Nevada Bar Mo, 9891

Attorneys for Defendamun Wells Fargo Bank, NA.

FTY27241
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Electronically Filed

05/17/2013 02:01:51 PM

1| ANS O b Sbninrn
Michael E. Sullivan, Esq.

Nevada Bar No. 5142 CLERK OF THE COURT
E-mail: MSullivan@rbsllaw.com

ROBISON, BELAUSTEGUI, SHARP & LOW

A Professional Corporation

71 Washington Street

Reno, NV 89503

5 1 Tel: 775.329.3151

SHWwW N

Richard J. Reynolds

Nevada Bar No. 11864

E-mail: rreynolds@bwslaw.com

BURKE, WILLIAMS & SORENSEN, LLP
1851 East First Street, Suite 1550

Santa Ana, CA 92705-4067

Tel: 949.863.3363 Fax: 949.863.3350

O 0 N ™

10 | Attorneys for Defendant
MTC FINANCIAL INC. dba TRUSTEE CORPS
11 } (erroneously sued herein as MTC FINANCIAL,

INC., dba TRUSTEE CORPS
12
13 DISTRICT COURT
14 CLARK COUNTY, NEVADA
15
16 | DAISY TRUST, Case No. A-13-679095-C
17 Plaintiff, Dept.: XXIII
18 V. ANSWER TO COMPLAINT BY

I DEFENDANT MTC FINANCIAL INC. dba

19 | WELLS FARGO BANK NA, MTC TRUSTEE CORPS SUED AS MTC

FINANCIAL, INC., dba TRUSTEE FINANCIAL, INC., dba TRUSTEE CORPS
20 | CORPS, DONALD K. BLUME and

CYNTHIA S. BLUME,
21

Defendants.
22
23 |
24 ANSWER
75 | Defendant, MTC Financial Inc. dba Trustee Corps, a California corporation, responds to
26 I the Complaint as follows:
7 1. Defendant admits the allegations contained in paragraph 1.
28 2. Defendant admits the allegations contained in paragraph 2.
BURKE, WILLIAMS & IRV #4812-4847-5411 vl -1-
SORENSEN, LLP
amomans aria ANSWER TO COMPLAINT

SANTA ANA
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1 3. Defendant lacks sufficient information and belief in which to respond to paragraph

2 | 3 and therefore denies same.

3 4. Defendant admits the allegations contained in paragraph 4.

4 5. Defendant admits the allegations contained in paragraph 5.

5 6. There are no allegations contained in paragraph 6.

6 7. There are no allegations contained in paragraph 7.

7 8. Defendant admits the allegations contained in paragraph 8.

8 9. Answering the allegations contained in paragraph 9, Defendant alleges that it does

9 | not have an interest in the property, as it is only a foreclosure trustee, and therefore denies the
10 | allegations. In addition, Defendant admits that the former owner’s interest has been extinguished
11 | but not that of Wells Fargo.
12 10.  Defendant admits the allegations contained in paragraph 10 except that it was

13 | recorded by Trustee Corps.

14 11.  Defendant denies the allegations contained in paragraph 11.
15 12.  Defendant denies the allegations contained in paragraph 12.
16 13.  Defendant denies the allegations contained in paragraph 13 and further denies that

17 | Plaintiff is entitled to any award.

18 14.  Answering the allegations contained in paragraph 14, Defendant repeats its

19 | responses to the previous paragraphs.

20 15.  Defendant denies the allegations contained in paragraph 15.

21 16.  Defendant denies the allegations contained in paragraph 16 and further denies that
22 | Plaintiff is entitled to any award.

23 17.  Answering the allegations contained in paragraph 17, Defendant incorporates by
24 || reference its previous responses.

25 18.  Answering the allegations contained in paragraph 18, Defendant admits that

26 | Plaintiff seeks such a declaration and denies that Plaintiff is entitled to one.

27 19.  Defendant denies the allegations contained in paragraph 19, and further denies that
28 | Plaintiff is entitled to any funds.
BURKE, WILLIAMS & IRV #4812-4847-5411 vl -2 -
SORENSEN, LLP
ATTORNEYS AT LAW ANSWER TO COMPLAINT

SANTA ANA
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1 FIRST AFFIRMATIVE DEFENSE
2 (Failure to State a Claim for Relief)
3 20.  As afirst, separate affirmative defense, to the complaint on file, Defendant alleges
4 | that the complaint fails to state a claim for relief against this Defendant.
5 SECOND AFFIRMATIVE DEFENSE
6 (Lack of Standing or Capacity)
7 21. As a second, separate affirmative defense, the complaint on file, Defendant alleges
8 | that litigation may not be filed in the name of the trust, but must be filed by the trustee, acting as
9 | trustee of the trust.
10 THIRD AFFIRMATIVE DEFENSE
11 (Agent for Disclosed Principal)
12 22. As a third, separate and affirmative defense to the Complaint on file, Defendant
13 | alleges that it was an agent for a disclosed principal, i.e., the lender/beneficiary, and therefore
14 | cannot be sued for damages. Further, it is not a necessary party.
15 FORTH AFFIRMATIVE DEFENSE
16 (Statutory Immunity From Damages)
17 23. As a fourth, separate and affirmative defense to the Complaint on file, Defendant
18 | alleges that the Nevada Foreclosure Statutes effectively immunize this Defendant, as the only
19 | remedy for a "wrongful foreclosure" is to set aside the foreclosure, not to award damages.
20 FIFTH AFFIRMATIVE DEFENSE
21 (Unconstitutionality of Statute; Preemption)
22 24.  As afifth, separate and affirmative defense to the Complaint on file, Defendant
23 | alleges that if one would interpret the Nevada Foreclosure Statutes in the manner sought by the
24 | Plaintiff, the statute would be unconstitutional, both as an abrogation of contract and as a taking
25 | by the State through the creation of a statute which does not provide due process notice. Further
26 || it would create a statutory reprioritizing which can only be done pursuant to the Bankruptcy
27 | provisions in the United States Constitution. Thus the field has been preempted.
28 4 /11
BUSROK]fE,: gy&uﬁg & | IRV #4812-4847-5411 vl -3-
ATIORNETS AT LAW ANSWER TO COMPLAINT

APP000165



assessments to 9 months and added expenses for abatement under NRS 116.310312 to
the super priority lien amount. But to the extent federal law applicable to the first
security interest limits the super priority lien, the super priority lien is limited to 6
months of assessments.

The emphasized language in the portion of the statute above identifies the portion of
the association’s lien that is prior to the first security interest, i.e. what comprises the
super priority lien. This language states that there are two components to the super
priority lien. The first is “to the extent of any charges” incurred by the association
pursuant to NRS 116.310312. NRS 116.310312(4) makes clear that the charges assessed
against the unit pursuant to this section are a lien on the unit and subsection (6) makes
it clear that such lien is prior to first security interests. These costs are also specifically
part of the lien described in NRS 116.3116(1) incorporated through NRS 116.3102(1)(j).
This portion of the super priority lien is specific to charges incurred pursuant to NRS
116.310312. Payment of those charges relieves their super priority lien status. There
does not seem to be any confusion as to what this part of the super priority lien is.

Analysis of the super priority lien will focus on the second portion.

A. THE SUPER PRIORITY LIEN ATTRIBUTABLE TO ASSESSMENTS IS
LIMITED TO 9 MONTHS OF ASSESSMENTS AND CONSISTS ONLY
OF ASSESSMENTS.

The second portion of the super priority lien is “to the extent of the assessments for
common expenses based on the periodic budget adopted by the association pursuant to
NRS 116.3115 which would have become due in the absence of acceleration during the 9
months immediately preceding institution of an action to enforce the lien.”

The statute uses the language “to the extent of the assessments” to illustrate that
there is a limit on the amount of the super priority lien, just like the language
concerning expenses pursuant to NRS 116.310312, but this portion concerns

assessments. The limit on the super priority lien is based on the assessments for

11
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common expenses reflected in a budget adopted pursuant to NRS 116.3115 which would
have become due in 9 months. The assessment portion of the super priority lien is no
different than the portion derived from NRS 116.310312. Each portion of the super
priority lien is limited to the specific charge stated and nothing else.

Therefore, while the association’s lien may include any penalties, fees, charges, late
charges, fines and interest charged pursuant to NRS 116.3102 (1) (j) to (n), inclusive, the
total amount of the super priority lien attributed to assessments is no more than 9
months of the monthly assessment reflected in the association’s budget. Association
budgets do not reflect late charges or interest attributed to an anticipated delinquent
owner, so there is no basis to conclude that such charges could be included in the super
priority lien or in addition to the assessments. Such extraneous charges are not
included in the association’s super priority lien.

NRS 116.3116 originally provided for 6 months of assessments as the super priority
lien. Comments to the Uniform Act quoted previously support the conclusion that the
original intent was for 6 months of the assessments alone to comprise the super priority
lien amount and not the penalties, charges, or interest. It is possible that an argument
could be made that the language is so clear in this regard one should not look to
legislative intent. But considering the controversy surrounding the meaning of this
statute, the better argument is that legislative intent should be used to determine the
meaning.

The Commission’s advisory opinion of December 2010 concluded that assessments
and additional costs are part of the super priority lien. The Commission’s advisory
opinion relies in part on a Wake Forest Law Review$ article from 1992 discussing the

Uniform Act. This article actually concludes that the Uniform Act language limits the

8 See James Winokur, Meaner Lienor Community Associations: The “Super Priority” Lien and Related
Reforms Under the Uniform Common Interest Ownership Act, 27 WAKE FOREST L. REV. 353, 366-69

(1992).
12
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amount of the super priority lien to 6 months of assessments, but that the super priority
lien does not necessarily consist of only delinquent assessments.9 It can include fines,
interest, and late charges..c The concept here is that all parts of the lien are prior to a
first security interest and that reference to assessments for the super priority lien is only
to define a specific dollar amount.

The Division disagrees with this interpretation because of the unreasonable
consequences it leaves open. For example, a unit owner may pay the delinquent
assessment amount leaving late charges and interest as part of the super priority lien. If
the super priority lien can encompass more than just delinquent assessments in this
situation, it would give the association the right to foreclose its lien consisting only of
late charges and interest prior to the first security interest. It is also unreasonable to
expect that fines (which cannot be foreclosed generally) survive a foreclosure of the first
security interest. Either the lender or the new buyer would be forced to pay the prior
owner’s fines. The Division does not find that these consequences are reasonable or
intended by the drafters of the Uniform Act or by the Nevada Legislature. Even the
2008 revisions to the Uniform Act do not allow for anything other than assessments and
costs incurred to foreclose the lien to be included in the super priority lien. Fines,
interest, and late charges are not costs the association incurs.

In 2009, the Nevada Legislature revised NRS 116.3116 to expand the association’s
super priority lien. Assembly Bill 204 sought to extend the super priority lien of 6
months of assessments to 2 years of assessments.!! The Commission’s chairman,
Michael Buckley, testified on March 6, 2009 before the Assembly Committee on

Judiciary on A.B. 204 that the law was unclear as to whether the 6 month priority can

9 See id. at 367 (referring to the super priority lien as the “six months assessment ceiling” being computed
from the periodic budget).

10 See id.

1t See http://leg.state.nv.us/Session/75th2009/Reports/history.cfm?1D=416.

13
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include the association’s costs and attorneys’ fees.!2 Mr. Buckley explained that the
Uniform Act amendments in 2008 allowed for the collection of attorneys’ fees and costs
incurred by the association in foreclosing the assessment lien as part of the super
priority lien. Mr. Buckley requested that the 2008 change to the Uniform Act be
included in A.B. 204. Mr. Buckley’s requested change to A.B. 204 to expand the super
priority lien never made it into A.B. 204. Ultimately, A.B. 204 was adopted to change 6
months to 9 months, but commenting on the intent of the bill, Assemblywoman Ellen

Spiegel stated:

Assessments covered under A.B. 204 are the regular monthly or quarterly
dues for their home. I carefully put this bill together to make sure it did
not include any assessments for penalties, fines or late fees. The bill
covers the basic monies the association uses to build its regular budgets.

(emphasis added).3

It is significant that the legislative intent in changing 6 months to 9 months was with
the understanding that no portion of that amount would be for penalties, fines, or late
fees and that it only covers the basic monies associations use to build their regular
budgets. It does make sense that a lien superior to a first security interest would not
include penalties, fines, and interest. To say that the super priority lien includes more
than just 9 months of assessments allows several undesirable and unreasonable

consequences.

B. NEVADA HAS NOT ADOPTED AMENDMENTS TO THE UNIFORM
ACT TO ALTER THE ORIGINAL INTENT OF THE SUPER PRIORITY
LIEN.

The changes to the Uniform Act support the contention that only what is referenced
as the super priority lien in NRS 116.3116(2) is what comprises the super priority lien.

In 2008, § 3-116 of the Uniform Act was revised as follows:

12 See Minutes of the Meeting of the Assembly Committee on Judiciary, Seventy-fifth Session, March 6,

2009 at 44-45.
13 See Minutes of the Senate Committee on Judiciary, Seventy-fifth Session, May 8, 2009 at 27.

14
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SECTION 3-116. LIEN FOR ASSESSMENTS; SUMS DUE
ASSOCIATION: ENFORCEMENT.

(a) The association has a statutory lien on a unit for any assessment levied
against attributable to that unit or fines imposed against its unit owner.
Unless the declaration otherwise provides, reasonable attorney’s fees and
costs, other fees, charges, late charges, fines, and interest charged
pursuant to Section 3-102(a)(10), (11), and (12). and any other sums due to
the association under the declaration, this [act], or as a result of an
administrative, arbitration, mediation, or judicial decision are enforceable
in the same manner as unpaid assessments under this section. If an
assessment is payable in installments, the lien is for the full amount of the
assessment from the time the first installment thereof becomes due.

(b) A lien under this section is prior to all other liens and encumbrances
on a unit except:

3)(1) liens and encumbrances recorded before the recordation of the
declaration and, in a cooperative, liens and encumbrances whieh that the
association creates, assumes, or takes subject tos ;

&b(2) except as otherwise provided in subsection (¢), a first security
interest on the unit recorded before the date on which the assessment
sought to be enforced became delinquent, or, in a cooperative, the first
security interest encumbering only the unit owner’s interest and perfected
before the date on which the assessment sought to be enforced became
delinquent;; and

&i3(3) liens for real estate taxes and other governmental assessments or
charges against the unit or cooperative.

(c) A Fhe lien under this section is also prior to all security interests
described in subsection (b)(2) elavse-Gi)-abeve to the extent of both the
common expense assessments based on the periodic budget adopted by
the association pursuant to Section 3-115(a) which would have become due
in the absence of acceleration during the six months immediately
preceding institution of an action to enforce the lien and reasonable
attorney’s fees and costs incurred by the association in foreclosing the
association’s lien. Fhis-subseetion Subsection (b) and this subsection dees
do not affect the priority of mechanics’ or materialmen’s liens, or the
priority of liens for other assessments made by the association. [The A lien
under this section is not subject to the-previsions—of [insert appropriate
reference to state homestead, dower and curtesy, or other exemptions].]

Explaining the reason for the changes to these sections, the Uniform Act includes the

following comments:

15
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Associations must be legitimately concerned, as fiduciaries of the unit
owners, that the association be able to collect periodic common charges
from recalcitrant unit owners in a timely way. To address those concerns,
the section contains these 2008 amendments:

First, subsection (a) is amended to add the cost of the association’s
reasonable attorneys fees and court costs to the total value of the
association’s existing ‘super lien’ — currently, 6 months of regular common
assessments. This amendment is identical to the amendment adopted by
Connecticut in 1991; see C.G.S. Section 47-258(b). The increased amount
of the association’s lien has been approved by Fannie Mae and local
lenders and has become a significant tool in the successful collection
efforts enjoyed by associations in that state.

The Uniform Act’s amendment in 2008 is very telling about § 3-116’s original intent.
The comments state reasonable attorneys’ fees and court costs are added to the super
priority lien stating that it is currently 6 months of regular common assessments. The
Uniform Act adds attorneys’ fees and costs to subsection (a) which defines the
association’s lien. Those attorneys’ fees and costs attributable to foreclosure efforts are
also added to subsection (c) which defines the super priority lien amount.

If the association’s lien ever included attorneys’ fees and court costs as “charges for
late payment of assessments” or if such sum was part of the super priority lien, there
would be no reason to add this language to subsection (a) and (¢). Or at a minimum, the
comments would assert the amendment was simply to make the language more clear. It
is also clear by the language that only what is specified as part of the super priority lien
can comprise the super priority lien. The additional language defining the super priority
lien provides for costs that are incurred by the association foreclosing the lien. This is
further evidence that the super priority lien does not and never did consist of interest,
fines, penalties or late charges. These charges are not incurred by the association and
they should not be part of any super priority lien.

The Nevada Legislature had the opportunity to change NRS 116.3116 in 2009 and

2011 to conform to the Uniform Act. It chose not to. While the revisions under the

16
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Uniform Act may make sense to some and they may be adopted in other jurisdictions,
the fact of the matter is, Nevada has not adopted those changes. The changes to the
Uniform Act cannot be insinuated into the language of NRS 116.3116. Based on the
plain language of NRS 116.3116, legislative intent, and the comments to the Uniform
Act, the Division concludes that the super priority lien is limited to expenses stemming
from NRS 116.310312 and assessments as reflected in the association’s budget for the
immediately preceding 9 months from institution of an action to enforce the

association’s lien.

V. “ACTION” AS USED IN NRS 116.3116 DOES NOT REQUIRE A CIVIL
ACTION ON THE PART OF THE ASSOCIATION.

NRS 116.3116(2) provides that the super priority lien pertaining to assessments
consists of those assessments “which would have become due in the absence of
acceleration during the 9 months immediately preceding institution of an action to
enforce the lien.” NRS 116.3116 requires that the association take action to enforce its
lien in order to determine the immediately preceding 9 months of assessments. The
question presented is whether this action must be a civil action.

During the Senate Committee on Judiciary hearing on May 8, 2009, the Chair of the

Committee, Terry Care, stated with reference to AB 204:

One thing that bothers me about section 2 is the duty of the association to
enforce the liens, but I understand the argument with the economy and
the high rate of delinquencies not only to mortgage payments but monthly
assessments. Bill Uffelman, speaking for the Nevada Bankers Association,
broke it down to a 210-day scheme that went into the current law of six
months. Even though you asked for two years, I looked at nine months,
thinking the association has a duty to move on these delinquencies.

NRS 116 does not require an association to take any particular action to enforce its
lien, but that it institutes “an action.” NRS 116.31162 provides the first steps to foreclose

the association’s lien. This process is started by the mailing of a notice of delinquent
17
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assessment as provided in NRS 116.31162(1)(a). At that point, the immediately
preceding 9 months of assessments based on the association’s budget determine the
amount of the super priority lien. The Division concludes that this action by the
association to begin the foreclosure of its lien is “action to enforce the lien” as provided
in NRS 116.3116(2). The association is not required to institute a civil action in court to
trigger the 9 month look back provided in NRS 116.3116(2). Associations should make
the delinquent assessment known to the first security holder in an effort to receive the

super priority lien amount from them as timely as possible.

ADVISORY CONCLUSION:

An association’s lien consists of assessments, construction penalties, and fines.
Unless the association’s declaration provides otherwise, the association’s lien also
includes all penalties, fees, charges, late charges, fines and interest pursuant to NRS
116.3102(1)(j) through (n). While charges for late payment of assessments are part of
the association’s lien, “costs of collecting” as defined by NRS 116.310313, are not. “Costs
of collecting” defined by NRS 116.310313 includes costs of collecting any obligation, not
just assessments. Costs of collecting are not merely a charge for a late payment of
assessments. Since costs of collecting are not part of the association’s lien in NRS
116.3116(1), they cannot be part of the super priority lien detailed in subsection (2).

The super priority lien consists of two components. By virtue of the detail provided
by the statute, the super priority lien applies to the charges incurred under NRS
116.310312 and up to 9 months of assessments as reflected in the association’s regular
budget. The Nevada Legislature has not adopted changes to NRS 116.3116 that were
made to the Uniform Act in 2008 despite multiple opportunities to do so. In fact, the
Legislative intent seems rather clear with Assemblywoman Spiegel’s comments to A.B.
204 that changed 6 months of assessments to 9 months. Assemblywoman Spiegel

stated that she “carefully put this bill together to make sure it did not include any
18
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assessments for penalties, fines or late fees.” This is consistent with the comments to
the Uniform Act stating the priority is for assessments based on the periodic budget. In
other words, when the super priority lien language refers to 9 months of assessments,
assessments are the only component. Just as when the language refers to charges
pursuant to NRS 116.310312, those charges are the only component. Not in either case
can you substitute other portions of the entire lien and make it superior to a first
security interest.

Associations need to evaluate their collection policies in a manner that makes sense
for the recovery of unpaid assessments. Associations need to consider the foreclosure of
the first security interest and the chances that they may not be paid back for the costs of
collection. Associations may recover costs of collecting unpaid assessments if there are
proceeds from the association’s foreclosure.14 But costs of collecting are not a lien under
NRS 116.310313 or NRS 116.3116(1); they are the personal liability of the unit owner.

Perhaps an effective approach for an association is to start with foreclosure of the
assessment lien after a nine month assessment delinquency or sooner if the association
receives a foreclosure notice from the first security interest holder. The association will
always want to enforce its lien for assessments to trigger the super priority lien. This
can be accomplished by starting the foreclosure process. The association can use the
super priority lien to force the first security interest holder to pay that amount. The
association should incur only the expense it believes is necessary to receive payment of
assessments. If the first security interest holder does not foreclose, the association will
maintain its assessment lien consisting of assessments, late charges, and interest. If a
loan modification or short sale is worked out with the owner’s lender, the association is
better off limiting its expenses and more likely to recover the assessments. Adding

unnecessary costs of collection — especially after a short period of delinquency — can

14 NRS 116.31164.
19
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make it all the more impossible for the owner to come current or for a short sale to close.

This situation does not benefit the association or its members.

20

The statements in this advisory opinion represent the views of the Division and its general
interpretation of the provisions addressed. It is issued to assist those involved with common
interest communities with questions that arise frequently. It is not a rule, regulation, or final
legal determination. The facts in a specific case could cause a different outcome.
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MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641 CLERK OF THE
mbohn@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 125
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
DAISY TRUST CASE NO.: A679095
DEPT NO.: XVII
Plaintiff,

VS,

WELLS FARGO BANK NA, MTC
FINANCIAL, INC., dba TRUSTEE CORPS,
DONALD K. BLUME and CYNTHIA S.
BLUME

Defendants.

EX PARTE MOTION FOR TEMPORARY RESTRAINING ORDER;: or

COURT

ALTERNATIVELY., FOR ORDER TO SHOW CAUSE WHY A PRELIMINARY

INJUNCTION SHOULD NOT ISSUE

Plaintiff Daisy Trust, by and through it’s attorney, Michael F. Bohn, Esq., moves this court for

a temporary restraining order to prohibit a foreclosure sale. This motion is based upon the points and

authorities contained herein.

FACTS

Plaintiff is the owner of the real property commonly known as 10209 Dove Row Avenue, Las

Vegas, Nevada. Plaintiff obtained title by way of foreclosure deed recorded on August 9, 2012. A

copy of the deed is attached as Exhibit 1. The plaintiff’s title stems from a foreclosure deed arising
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from a delinquency in assessments due from the former owner to the Westminster at Providence
Association, pursuant to NRS Chapter 116.

Defendant Wells Fargo Home NA 1s the assignee of a deed of trust which was recorded as an
encumbrance to the subject property on September 28, 2007. A copy of the trust deed is Exhibit 2.
Defendant MTC Financial dba Trustee Corps is the trustee on the deed of trust. Defendants Donald
K. Blume and Cynthia S. Blume are the former owner of the subject real property.

The interest of each of the defendants has been extinguished by reason of the foreclosure sale
resulting from a delinquency in assessments due from the former owners, Donald K. Blume and
Cynthia S. Blume to the Westminster at Providence Association, pursuant to NRS Chapter 116.

Defendant Wells Fargo has recorded a notice of default and election to sell under it’s deed of
trust pursuant to NRS 107.080. Defendant has also recorded a notice of sale on March 26, 2013, but
the document is not available yet on line.

Additionally, defendant Wells Fargo has failed to provide statutory notice of the forclosure to
the plaintiff . The plaintiff now seeks an injunction to prohibiting the foreclosure sale from

proceeding.

POINTS AND AUTHORITIES

A. An injunction is an appropriate remedy
NRS 33.010 provides in part:

Cases in which injunction may be granted. An injunction may be granted in the
following cases:

1. When it shall appear by the complaint that the plaintiff is entitled to the
relief demanded, and such relief or any part thereof consists in restraining the
commission or continuance of the act complained of, either for a limited period or
perpetually.

2. When it shall appear by the complaint or affidavit that the commission or
continuance of some act, during the litigation, would produce great or irreparable
injury to the plaintiff,

3. When it shall appear, during the litigation, that the defendant is doing or
threatens, or 1s about to do, or is procuring or suffering to be done, some act in
violation of the plaintiff's rights respecting the subject of the action, and tending to
render the judgment ineffectual.
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NRCP 63, involving Temporary Restraining Orders provides in part:

(b) Temporary Restraining Order; Notice; Hearing; Duration. A temporary
restraining order may be granted without written or oral notice to the adverse party or
his attorney only if (1) it clearly appears from specific facts shown by affidavit or by
the verified complaint that immediate and irreparable injury, loss, or damage will
result to the applicant before the adverse party or his attorney can be heard in
opposition, and (2) the applicant's attorney certifies to the court in writing the efforts,
if any, which have been made to give the notice and the reasons supporting his claim
that notice should not be required. Every temporary restraining order granted without
notice shall be indorsed with the date and hour of issuance; shall be filed forthwith in
the clerk’s office and entered of record; shall define the injury and state why it is
irreparable and why the order was granted without notice; and shall expire by its
terms within such time after entry, not to exceed 15 days, as the court fixes, unless
within the time so fixed the order, for good cause shown, is extended for a like period
or unless the party against whom the order is directed consents that it may be
extended for a longer period. The reasons for the extension shall be entered of record.
In case a temporary restraining order is granted without notice, the motion for a
preliminary injunction shall be set down for hearing at the earliest possible time and
takes precedence of all matters except older matters of the same character; and when
the motion comes on for hearing the party who obtained the temporary restraining
order shall proceed with the application for a preliminary injunction and, if he does
not do so, the court shall dissolve the temporary restraining order. On 2 days notice
to the party who obtained the temporary restraining order without notice or on such
shorter notice to that party as the court may prescribe, the adverse party may appear
and move its dissolution or modification and in that event the court shall proceed to
hear and determine such motion as expeditiously as the ends of justice require.

A preliminary injunction is available upon a showing that the party seeking it enjoys a
reasonable probability of success on the merits, and that the defendant’s conduct, if allowed to
continue, will result in irreparable harm for which compensatory damages is an inadequate remedy.

S.0.C.. Inc. v. Mirage Casino-Hotel, 117 Nev. 403; 23 P.3d 243 (2001); Dangberg Holdings v.

Douglas Co., 115 Nev. 129, 978 P.2d 311(1999); Pickett v. Comanche Construction, Inc., 108 Nev.

422,426, 836 P.2d 42, 44 (1992); Dixon v. Thatcher, 103 Nev. 414, 742 P.2d 1029 (1987); Sobol v.

Capital Management, 102 Nev. 444, 446, 726 P.2d 335 (1986); citing Number One Rent-A-Car v.

Ramada Inns., 94 Nev. 779, 780, 587 P.2d 1329,1330 (1978).  The balance of hardships between the

parties is also a factor to be considered. Ottenheimer v. Real Estate Division, 91 Nev. 338, 535 P .2d

1284 (1975).
The Supreme Court has ruled that if real property is permitted to be sold at foreclosure sale,
the plaintiff would suffer irreparable harm for which money damages would be inadequate. Pickett v.

Comanche Construction, 108 Nev. 422, 836 P.2d 42 (1992). Real property are considered unique

3
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3 [[shown that it is entitled to relief. Here, the plaintiff is entitled to relief because the defendants deed of
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6
7

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

NRS 116.3116 provides in part:

Liens against units for assessments.

1. The association has a lien on a unit for any construction penalty that is
imposed against the unit’s owner pursuant to NRS 116.310305, any assessment levied
against that unit or any fines imposed against the unit’s owner from the time the
construction penalty, assessment or fine becomes due. Unless the declaration
otherwise provides, any penalties, fees, charges, late charges, fines and interest charged
pursuant to paragraphs (j) to (n), inclusive, of subsection 1 of NRS 116.3102 are
enforceable as assessments under this section. If an assessment is payable in
installments, the full amount of the assessment is a lien from the time the first
installment thereof becomes due.

2. A lien under this section is prior to all other liens and encumbrances on a unit
except:

(a) Liens and encumbrances recorded before the recordation of the declaration and,
in a cooperative, liens and encumbrances which the association creates, assumes or
takes subject to;

(b) A first security interest on the unit recorded before the date on which the
assessment sought to be enforced became delinquent or, in a cooperative, the first
security interest encumbering only the unit’s owner’s interest and perfected before the
date on which the assessment sought to be enforced became delinquent; and

(c) Liens for real estate taxes and other governmental assessments or charges
against the unit or cooperative.

The lien is also prior to all security interests described in paragraph (b) to the
extent of any charges incurred by the association on a unit pursuant to NRS
116.310312 and to the extent of the assessments for common expenses based on
the periodic budget adopted by the association pursuant to NRS 116.3115 which
would have become due in the absence of acceleration during the 9 months
immediately preceding institution of an action to enforce the lien, unless federal
regulations adopted by the Federal Home Loan Mortgage Corporation or the Federal
National Mortgage Association require a shorter period of priority for the lien. If
federal regulations adopted by the Federal Home Loan Mortgage Corporation or the
Federal National Mortgage Association require a shorter period of priority for the lien,
the period during which the lien is prior to all security interests described in paragraph
(b) must be determined in accordance with those federal regulations, except that
notwithstanding the provisions of the federal regulations, the period of priority for the
lien must not be less than the 6 months immediately preceding institution of an action
to enforce the lien. This subsection does not affect the priority of mechanics’ or
materialmen’s liens, or the priority of liens for other assessments made by the
association.

When the language of a statute is plain and unambiguous, a court should give that language its

4
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ordinary meaning and not go beyond it. City Council of Reno v. Reno Newspapers, 105 Nev. 886,

891, 784 P.2d 974, 977 (1989). Additionally, courts must construe statutes to give meaning to all of
their parts and language, and this court will read each sentence, phrase, and word to render it

meaningful within the context of the purpose of the legislation. Board of County Comm'rs v. CMC of

Nevada, 99 Nev. 739, 744, 670 P.2d 102, 105 (1983). A statute should be interpreted to give the terms
their plain meaning, considering the provisions as a whole, so as to read them in a way that would not

render words or phrases superfluous or make a provision nugatory. Southern Nevada Homebuilders

v. Clark County 121 Nev. 446, 117 P.3d 171 (2005). A statute should be construed so that no part is

rendered meaningless. Public Employee’s Benefits Program v. L.as Vegas Metropolitan Police

Department 124 Nev. 138, 179 P.3d 542 (2008). Statutes must construed so as to avoid absurd

results. In re Orpheus Trust 124 Nev. 170, 179 P.3d 562 (2008); Hunt v. Warden, 111 Nev. 1284, 903

P.2d 826 (1995).
The 9 month period in which the associations’ lien is granted priority is commonly referred to

as the “super priority” lien. In the case of State Department of Business and Industry v. Nevada

Association Services, 128 Nev. Adv. Op. 34 (2012) the court stated in a footnote defining “‘super

priority” that:

Priority status over certain types of encumbrances is granted to liens against units for
delinquent assessments. NRS 116.3116(2); NRS 116.093 (defining “unit”).

The plain language of the statute of the statute is this 9 months “super priority” lien of the
association’s has priority over trust deeds. The statute is written in the negative. It first lists three
categories of liens which the associations’ lien is not prior to:

“A lien under this section is prior to all other liens and encumbrances on a unit except:”

The statute then lists the three categories as

(a) liens recorded before the CC & R’s,

(b) mortgage liens, and

(c) liens for taxes and other governmental assessments or charges.

In the same paragraph, the statute then states that the “super priority” lien only takes priority

over the “liens described in subsection (b), which is the mortgage lien. The relevant portion of the

statute states:
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The lien is also prior to all security interests described in paragraph (b) to the extent of

any charges incurred by the association on a unit. . . .and to the extent of the

assessments for common expenses . . . .which would have become due in the absence

of acceleration during the 9 months immediately preceding institution of an action to

enforce the lien....

The statute specifies that the 9 month super priority lien is not “prior to” liens recorded before
the CC&Rs or liens for real estate taxes and other governmental charges or charges. The only liens
which are subject to the “‘super priority” exception are mortgage liens.

It is hornbook law that foreclosure of a superior lien extinguishes all junior liens. See

Aladdin Heating Corp. v. Trustees of Central States 93 Nev. 257, 563 P.2d 82 (1977). Once the HOA

forecloses on it’s “super priority” lien, the junior liens, which would include the mortgage lien, is
extinguished.

This interpretation is the only rational, logical interpretation, that would not lead to absurd
results. The only way to make sure that the HOA gets payment from the first is if the firstis in
danger of losing it’s priority. This is exactly the same situation as a junior mortgage which seeks to
protects it’s security interest.

In the case of State Department of Business and Industry v. Nevada Association Services, 128

Nev. Adv. Op. 34 (2012), the court upheld an injunction prohibiting the State Department of Business
and Industry, Financial Institutions Division from enforcing it’s declaratory order and advisory
opinion regarding the amount of HOA lien fees associations could collect. The court held that the
Financial Institutions Division did not have jurisdiction or authority to interpret NRS Chapter 116.
The court stated:

The language of NRS 116.615 and NRS 116.623 is clear and unambiguous. . . . .
Based on a plain, harmonized reading of these statutes, the responsibility of
determining which fees may be charged, the maximum amount of such fees, and
whether they maintain a priority, rests with the Real Estate Division and the

CCICCH.

We therefore determine that the plain language of the statutes requires that the
CCICCH and the Real Estate Division, and no other commission or division,
interpret NRS Chapter 116. Consequently, the Department lacked jurisdiction to
issue an advisory opinion interpreting NRS Chapter 116. Therefore, the district court
did not abuse its discretion in determining that NAS had a likelihood of success on the
merits.
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We therefore determine that the plain language of the statutes requires that the
CCICCH and the Real Estate Division, and no other commission or division, interpret
NRS Chapter 116.. . . (emphasis added)

The court specifically noted that the Real Estate Division had the responsibility to determine

whether the fees “maintain a priority” rests with the Real Estate Division. In response to this
decision, the Real Estate Division issued it’s opinion interpreting NRS 116.3116. Attached as Exhibit

3 is the advisory opinion dated December 12, 2012.

Section II of the opinion, cites to a portion of Section 2 to the commentary from the drafters of

the Uniform Common-Interest Ownership Act (UCIOA).

The opinion letter from the Real Estate Division states in part, beginning on page 8 (Bates

stamped DT000030):

NRS 116.3116(2) provides that the association’s lien is prior to all other liens

recorded against the unit except: liens recorded against the unit before the declaration;
first security interests (first deeds of trust); and real estate taxes or other governmental
assessments. There is one exception to the exceptions, so to speak, when it comes to
priority of the association’s lien. This exception makes a portion of an associations lien
prior to the first security interest. The portion of the association’s lien given priority
status to a first security interest is what is referred to as the “super priority lien” to
distinguish it from the other portion of the association’s lien that is subordinate to a
first security interest.

The ramifications of the super priority lien are significant in light of the fact that
superior liens, when foreclosed, remove all junior liens. An association can foreclose
its super priority lien and the first security interest holder will either pay the super
priority lien amount or lose its security. NRS 116.3116 is found in the Uniform Act at
§ 3-116. Nevada adopted the original language from § 3-116 of the Uniform Act in
1991. From its inception, the concept of a super priority lien was a novel approach.
The Uniform Act Comments to §3-116 state:

[A]s to prior first mortgages, the association’s lien does have priority
for 6 months’ assessments based on the periodic budget. A significant
department from existing practice, the 6 months’s priority for the
assessment lien strikes an equitable balance between the need to enforce
collection of unpaid assessments and the obvious necessity for
protecting the priority of the security interests of mortgage lenders. As
a practical matter, mortgage lenders will most likely pay the 6 months’s
assessments demanded by the association rather than having the
association foreclose on the unit. If the mortgage lender wishes, an
escrow for assessments can be required. Since this provision may
conflict with the provisions of some state statutes which forbid some
lending institutions from making loans not secured by first priority
liens, the law of each state should be reviewed and amended when
necessary.
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This comment on § 3-116 illustrates the intent to allow for 6 months of assessments to
be prior to a first security interest. The reason this was done was to accommodate the
association’s need to enforce collection of unpaid assessments. The controversy
surrounding the super priority lien is in defining its limit. This is an important
consideration for an association looking to enforce its lien. There is little benefit to an
association if it incurs expenses pursuing unpaid assessments that will be eliminated
by an imminent foreclosure of the first security interest. As stated in the comment, it is
also likely that the holder of the first security interest will pay the super priority lien
amount to avoid foreclosure by the association.

The Supreme Court has repeatedly held that courts should attach substantial weight to an

administrative body’s interpretation of statutes which it is charged to enforce. Folio v. Briggs 99

Nev. 30, 656 P.2d 842 (1983); Sierra Pacific Power Co. v. Department of Taxation 96 Nev. 295, 607

P.2d 1147 (1980); Clark County School District v. .ocal Government Employee Management

Relations Board 90 Nev. 442, 530 P.2d 114 (1974).

The Supreme Court has frequently stated that when interpreting a statute, the court should

review the legislative history to determine the Legislature’s intent. State v. Tricas 128 Nev. Ad. Op.

62,290 P.3d 255 (2012); Gold Ridge Partners v. Sierra Pacific Power Co. 128 Nev. Adv. Op. 47, 285
P.3d 1059 (2012).

Chapter 116 of the Nevada Revised Statutes is derived from the Uniform Common-Interest
Ownership Act (UCIOA). Section 2 to the commentary from the drafters of the uniform act is the
relevant portion pertaining to the “super priority” lien, and was cited in the opinion letter from the
Real Estate Division. The entirety of section 2 reads:

2. To ensure prompt and efficient enforcement of the association’s lien for un-paid
assessments, such liens should enjoy statutory priority over most other liens.
Accordingly, subsection (a) provides that the associations’s lien takes priority over all
other liens and encumbrances except those recorded prior to the recordation of the
declaration, those imposes for real estate taxes or other governmental assessments or
charges against the unit, and first mortgages recorded before the date the assessment
became delinquent. However, as to prior first mortgages, the association’s lien does
have priority for 6 months’ assessments based on the periodic budget. A significant
department from existing practice, the 6 months’s priority for the assessment lien
strikes an equitable balance between the need to enforce collection of unpaid
assessments and the obvious necessity for protecting the priority of the security
interests of mortgage lenders. As a practical matter, mortgage lenders will most
likely pay the 6 months’s assessments demanded by the association rather than
having the association foreclose on the unit. If the mortgage lender wishes, an
escrow for assessments can be required. Since this provision may conflict with
the provisions of some state statutes which forbid some lending institutions from
making loans not secured by first priority liens, the law of each state should be

8
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reviewed and amended when necessary. (emphasis added)

This language clearly shows the intent for the HOA lien to have priority over the first
mortgage holder. Why else would the mortgage lender pay the assessments rather than have the unit
go to foreclosure? Why else would the various state statutes have to be amended when necessary?
Simply because the holder of the first would lose it’s priority to the HOA lien.

The committee notes also notes that the lender could provide for escrow for assessments. This
is commonly done for taxes and insurance.

The language of the trust deed requires the borrower itself makes provision for the escrow of
assessments for HOA obligations, requires the borrower to satisfy all HOA payments, and even
contains a rider specifically because the loan is on a property governed by an HOA. A copy of the
trust deed in question is Exhibit 2.

Page 5 of the trust deed, bates stamped DT0O00009 provides in part:

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic
Payments are due under the Note, until the Note is paid in full, a sum (the “Funds”) to
provide for payment of amounts due for: (a) taxes and assessments and other items
which can attain priority over this Security Instrument as a lien or encumbrance
on the Property; .... These items are called “Escrow Items.” At origination or at any
time during the term of the Loan, Lender may require that Community
Association Dues, Fees and Assessments, if any, be escrowed by Borrower, and
such dues, fees and assessments shall be an Escrow Item. (emphasis added)

On page 5 of the trust deed, paragraph 4 begins at Bates DT000009:

Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines and
impositions attributable to the Property which can attain priority over this Security
Instrument, leasehold payments or ground rents on the Property, if any, and
Community Association Dues, Fees, and assessments, if any. To the extent that these
items are Escrow Items, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security
Instrument unless Borrower: (a) agrees in writing to the payment of the obligation
secured by the lien in a mannere acceptable to Lender, but only so long as Borrower is
performing such agreement; (b) contests the lien in good faith by, or defends against
enforcement of the lien in, legal proceedings which in Lender’s opinion operate to
prevent the enforcement of the lien while those proceedings are pending, but only until
such proceedings are concluded; or (c) secures from the holder of the lien an
agreement satisfactory to Lender subordinating the lien to this Security Instrument. If
Lender determines that any part of the Property is subject to a lien which can attain
priority over this Security Instrument, Lender may give Borrower a notice identifying
the lien. Within 10 days of the date on which that notice is given, Borrower shall
satisfy the lien or take one or more of the actions set forth above in this Section 4.
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On page 7 (Bates number DT000011) , paragraph 9 begins:

Protection of Lender’s Interest in the Property and Rights Under this Security
Instrument, If (a) Borrower fails to perform the covenants and agremeents contained
in this Security Instrument, (b) there is a legal proceeding that might significantly
affect Lender’s interest in the Property and/or rights under this Security Instrument
(such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for
enforcement of a lien which may attain priority over this Security Instrument or to
enforce laws or regulations), OR (C) Borrower has abandoned the Property, then
Lender may do and pay for whate ver 1s reasonable or appropriate to protect Lender’s
intereset in the Property and rights under this Security Instrument, including protecting
and/or assessing the value of the Property, and securing and/or repairing the Property.
Lender’s actions can include, but are not limited to: (a) paying any sums secured by
a lien which has priority over this Security Instrument; (b) appearing in court; and
(c) paying reasonable attorneys’ fees to protect its interest in the Property and/or rights
under this Security Instrument, including its secured position in a bankruptcy
proceeding.....

Any amounts disbursed by Lender under this Section 9 shall become additional
debt of borrower secured by this Security Instrument. These amounts shall bear
interest at the Note rate from the date of disbursement and shall be payable, with such
interest, upon notice from Lender to Borrower requesting payment. (emphasis added)

Paragraph 21 on page 12 (Bates stamp DT000016) describes the lender’s remedies, including

foreclosure on the trust deed.

The trust deed also has a “Planned Unit Development Rider.” (Bates stamped DT000021)

This repeats the borrowers obligations to pay assessments. Page 2 of the rider provides in part:

CONDOMINIUM COVENANTS. In addition to the covenants and agreements made
in the Security instrument, Borrower and Lender further covenant and agree as
follows:

A. CONDOMINIUM OBLIGATIONS. Borrower shall perform all of Borrower’s
obligations under the Condominium Project’s Constituent Documents. The
“Constituent Documents” are the (1) Declaration or any other document which creates
the Condominium Project; (ii)by-laws (ii1) code of regulation; and (iv) other equivalent
documents. Borrower shall promptly pay, when due, all dues and assessments
imposes pursuant to the Constituent Documents. (emphasis added)

Paragraph F on page 2 of the Condominium Rider, Bates DT000022 states:

F. Remedies. If Borrower does not pay condominium dues and assessments when
due, then Lender may pay them. Any amounts disbursed by Lender under this
paragraph F shall become additional debt of Borrowere secured by the security
Instrument. Unless Borrower and Lender agree to other terms of payment, these

amounts shall bear interest from the date of disbursement at the Note rate and shall be
payable, with interest, upon notice from Lender to Borrower requesting payment.

As demonstrated by the language in these form documents, the lenders have anticipated that

10

APP000073




Nl o) S S N N

[ T N S N S N T N T N T N T L T N T e S S g e S T S =
o ~1 O B W N = O e 0 NN B WY = O

HOA “super liens” would have priority, and have provided protections for themselves in their own
documents.

The court of appeals for the state of Washington in the case of Summerhill Village

Homeowners Association v. Roughly, 166 Wash.App. 625, 270 P.3d 639 (2012), modified at 289

P.3d 645 (2012) has recently ruled that under the similar Washington state version of the UCIOA
that foreclosure of the priority lien of an association extinguishes the outstanding deeds of trust. The
Washington State statute, 64.34.364. provides, in relevant part:

Lien for assessments
(1) The association has a lien on a unit for any unpaid assessments levied against a unit
from the time the assessment is due.

(2) A lien under this section shall be prior to all other liens and encumbrances on a unit
except: (a) Liens and encumbrances recorded before the recording of the declaration;
(b) a mortgage on the unit recorded before the date on which the assessment sought to
be enforced became delinquent; and (c) liens for real property taxes and other
governmental assessments or charges against the unit. A lien under this section is not
subject to the provisions of chapter 6.13 RCW.

(3) Except as provided in subsections (4) and (5) of this section, the lien shall also be
prior to the mortgages described in subsection (2)(b) of this section to the extent of
assessments for common expenses, excluding any amounts for capital improvements,
based on the periodic budget adopted by the association pursuant to RCW
64.34.360(1) which would have become due during the six months immediately
preceding the date of a sheriff's sale in an action for judicial foreclosure by either the
association or a mortgagee, the date of a trustee's sale in a nonjudicial foreclosure by a
mortgagee, or the date of recording of the declaration of forfeiture in a proceeding by
the vendor under a real estate contract.

(4) The priority of the association's lien against units encumbered by a mortgage held
by an eligible mortgagee or by a mortgagee which has given the association a written
request for a notice of delinquent assessments shall be reduced by up to three months if
and to the extent that the lien priority under subsection (3) of this section includes
delinquencies which relate to a period after such holder becomes an eligible mortgagee
or has given such notice and before the association gives the holder a written notice of
the delinquency. This subsection does not affect the priority of mechanics' or
materialmen's liens, or the priority of liens for other assessments made by the
association.

(5) If the association forecloses its lien under this section nonjudicially pursuant to
chapter 61.24 RCW, as provided by subsection (9) of this section, the association shall
not be entitled to the lien priority provided for under subsection (3) of this section.

The Nevada statute is wordier, and includes fines as part of assessments as part of the lien.

The biggest difference between the Nevada statute and the Washington state statute is that in
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1 fWashington, the HOA has to conduct a judicial foreclosure to keep it’s priority.

2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21

The Washington Court of Appeals ruled that the HOA lien was prior to the first mortgage

holder and that the foreclosure sale of the HOA lien extinguished out the security interest of the

mortgage holder. The court stated:

As a general rule, the priority of competing lien claims depends on the order in which
those claims attached to the encumbered property, subject to recording requirements.

There are exceptions to this “first in time, first in right” rule. One of those is found in
the Condominium Act, chapter 64.34 RCW:

The term “mortgage” includes a deed of trust. Thus, a condominium association's lien
for common expense assessments has limited priority over deeds of trust recorded
before the lien arises. This is often termed “‘super priority.”

9 10 The official comments to RCW 64.34.364 reveal the expectation of the
legislature; “As a practical matter, mortgage lenders will most likely pay the
assessments demanded by the association which are prior to its mortgage rather than
having the association foreclose on the unit and eliminate the lender's mortgage lien.”

FN6

FN6. 2 SENATE JOURNAL, 51st Leg., Reg., 1st & 2nd Spec. Sess., at
2080 (Wash, 1990); see also 1 SENATE JOURNAL, 51st Leg. Sess.,
Reg. Sess., at 376 (Wash. 1990). It appears the Senate adopted the
Washington State Bar Association comments, which are substantially
identical to the official comments to the Uniform Condominium Act
concerning this section.

9 11 Therefore, under the statute, Summerhill's 2008 assessment lien had priority over
the 2006 deed of trust to the extent of Summerhill's assessments for common
expenses. Deutsche Bank's predecessor, MERS, was included in and notified of the
foreclosure action, but GMAC, as the loan servicer, did not facilitate payment of the
assessment lien prior to the sheriff's sale. The sale extinguished the 2006 deed of
trust. The question now is whether Deutsche Bank can redeem. (emphasis added)

In a case involving an HOA lien out of the state of Virginia, Board of Directors v. Wachovia

22 [|Bank 581 S.E. 2d 201 (Va. 2003), the court held that the bank’s mortgage lien had priority over the

23

lien held by the HOA. In that case, however, the Virginia statute specifically held that the mortgage

24 [llien had priority. The statute in question provides:

25
26
27
28

55-79.84. Lien for assessments

A. The unit owners' association shall have a lien on every condominium unit for
unpaid assessments levied against that condominium unit in accordance with the
provisions of this chapter and all lawful provisions of the condominium instruments.
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The said lien, once perfected, shall be prior to all other liens and encumbrances
except (i) real estate tax liens on that condominium unit, (ii) liens and encumbrances
recorded prior to the recordation of the declaration, and (iii) sums unpaid on any first
mortgages or first deeds of trust recorded prior to the perfection of said lien for
assessments and securing institutional lenders. The provisions of this subsection
shall not affect the priority of mechanics' and materialmen's liens. (emphasis added)

If the Nevada legislature wanted to be clear that the bank’s lien had priority, it could have
specifically stated so in the Nevada statute. Instead the clear language of the Nevada statute is that the

nine month “super lien” has priority over the bank’s mortgage.

CONCLUSION

The language of NRS 116.3116, is clear that the 9 month HOA “super priority” lien has
precedence over the mortgage lien. The advisory opinion of the Real Estate Division is consistent
with the plain language of the statute, the intent of the statute as demonstrated by the committee
advisory notes, and the judicial decision from the state of Washington interpretation a substantially
similar statute. The plaintiffs title should be found to be free and clear of any mortgage lien or
encumbrances asserted by the defendants.

The real property is unique and injunctions are commonly issued to stop foreclosures pending
the outcome of litigation. Accordingly, the court should grant injunctive relief to the plaintiff and
stop the pending foreclosure.

DATED this 28" day of March 2013.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_ /s / Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 125
Las Vegas, Nevada 89119
Attorney for plaintiff
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Inet #: 201208090000673

Feea: $18.00 N/C Fee: $0.00

RPTT: $53.50 Ex: #

08/09/2012 08:52:00 AM

Receipt #: 1285766

Requester:

HORTH AMERICAN TITLE SUNSET
Recorded By: MSH Pga: 3

Please mail tax stafement and DEBEBIE CONWAY
\]?;hfan recorded mail to: CLARK COUNTY RECORDER
aisy Trust

900 S. Las Vegas Blvd. #810
Las Vegas, NV 89101

FORECLOSURE DEED

APN# 126-13-818-046
North American Title #45010-10-28070 NAS # N60547

The undersigned declares:

Nevada Association Services, Inc., herein called agent (for the Westminster at Providence), was
the duly appointed agent under that certain Notice of Delinquent Assessment Lien, recorded
August 5, 2010 as instrument number 0003460 Book 20100805, in Clark County. The previous
owner as reflected on said lien is Donald K Blume & Cynthia S Blume. Nevada Association
Services, Inc. as agent for Westminster at Providence does hereby grant and convey, but without
warranty expressed or implied to: Daisy Trust (herein called grantee), pursuant to NRS
116.31162, 116.31163 and 116.31164, all its right, title and interest in and to that certain property
legally described as: Cliffs Edge POD 115 116 & 117 Unit 1B, Plat book 133, Page 56, Lot 46,
Block A Clark County

AGENT STATES THAT: :

This conveyance is made pursuant to the powers conferred upon agent by Nevada Revised
Statutes, the Westminster at Providence governing documents (CC&R’s) and that certain Notice
of Delinquent Assessment Lien, described herein. Default occurred as set forth in a Notice of
Default and Election to Sell, recorded on 9/30/2010 as instrument # 0001822 Book 20100930
which was recorded in the office of the recorder of said county. Nevada Association Services,
Inc. has complied with all requirements of law including, but not limited to, the elapsing of 90
days, mailing of copies of Notice of Delinquent Assessment and Notice of Default and the
posting and publication of the Notice of Sale. Said property was sold by said agent, on behalf of
Westminster at Providence at public auction on 8/3/2012, at the place indicated on the Notice of
Sale. Grantee being the highest bidder at such sale, became the purchaser of said property and
paid therefore to said agent the amount bid $10,500.00 in lawful money of the United States, or
by satisfaction, pro tanto, of the obligations then secured by the Delinquent Assessment Lien.

Dated: August 7, 2012

UNeitty, Blamchard .

By Misty Bla@rd, Agent for Association and Employee of Nevada Association Services
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STATE OF NEVADA )

COUNTY OF CLARK )
On August 7, 2012, before me, Elissa Hollander, personally appeared Misty Blanchard personally

known to me (or proved to me on the basis of satisfactory evidence) to be the person whose name is
subscribed to the within instrument and acknowledged that he/she executed the same in his/her
authorized capacity, and that by signing his/her signature on the instrument, the person, or the entity
upon behalf of which the person acted, executed the instrument.

WITNESS my hand and seal.

(Seal) (Signature)

520D Notary Public, State of Nevada

i Appointment No, 05-101835-

SELP Wy Appt, Bxpires Nov. 5, 201

o
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State of Nevada

Document/Instrument #
1. Assessor Parcel Number(s) Book: Page:
8 126-13-818-046 Date of Recording:
C) Notes:
d)

2. Type of Property:
a) d Vacant Land  b) & Single Fam. Res.

¢) 0 Condo/Twnhse d) U 2-4 Plex

e) W Apt. Bldg. f) O Comm’l/Ind’l
g) U Agricultural  h) U Mobile Home
i) U Other

3. Total Value/Sales Price of Property: $ 10,500.00
Deed in Lieu of Foreclosure Only (value of property) $
Transfer Tax Value per NRS 375.010, Section 2: $ 10,500.00
Real Property Transfer Tax Due: | § 53.59

4. If Exemption Claimed:

a. Transfer Tax Exemption, per NRS 375.090, Section:

b. Explain Reason for Exemption:

5. Partial Interest: Percentage being transferred: 100 %

The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060 and NRS 375.110, that the information provided 1s
correct to the best of their information and belief, and can be supported by documentation if called upon to substantiate the information provided
herein. Furthermore, the disallowance of any claimed exemption, or other determination of additional tax due, may result in a penalty of 10% of the
tax due plus interest at 1% per month.

Pursuant to NRS 375.030, the Buyer and Seller shall be jointly and severally liable for any additional

amount owed. (‘J/\ﬂ/‘, éﬂ W
{ g Capacity Q

Signature A\ .
Signature ( Capacity
SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION
(REQUIRED) | (REQUIRED)
Print Name: Nevada Association Services Print Name: Daisy Trust
Address: 8224 W. Desert Inn Road Address:
City: Las Vegas | City: Las Vegas
State: Nevada Zip: 89 Y 2 State: Nevada Zip: 89 [ O]

COMPANY REQUESTING RECORDING
(REQUIRED IF NOT THE SELLER OR BUYER)

Print Name: Qk“\-¥ %% _\§; C ggﬁ S Eé;\g Escrow # \ W OS]
Address: T s Q SO AN ~
City: S < State: NN Zip: R\ X

(AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED}

DTO00003
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Assessor's Parcel Number:
126-13-818-04¢

Return To:

Universal American Mortgage Company, LLC
Secondary Marketing Ops

15550 Lightwave Drive, Suite 200
Clearwater, FL 33760

Prepared By: Carise M O'Connor

Universal American Mortgage Company, LLC
1725 Wast Green- Tree Drive
TEMPE, ARIZONA 85284

Recordil Reqursted-By:
Clarise M O'Connor
Unlversal American Mortgage Company, LLC

1725 West Green Tree Drive
TEMPE, ARIZONA 85284

_('M"ﬂ"i" /M {Space Above This Line For Recording Data]

TN AT

20070928-0003141

Fee: $32.00
NiC Fee: $0.00

09/28/2001 14:21.28
120070174444

Requestor:
NORTH AMERTCAN TITLE COMPANY

Debbie Conway DHG
Clark Countv Recorder  Pas: 19

A2699

DEED OF TRUST MIN 100059600067676515

Loan # 0006767651

DEFINITIONS

Words used in multiple sections of this document are defined below and other words are defined in
Sections 3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this document are

also provided in Section 16.

(A) "Security Instrument’ means this document, which is dated September 21, 2007 ,

together with all Riders to this document.

(B) "Borrower"i1s DONALD K BLUME AND CYNTHIA S BLUME, HUSBAND AND WIFE

Borrower is the trustor under this Security Instrument,
{(C) "Lender” 1s Universal American Mortgage Company, LLC

Lenderisa limited liability company
organized and existing under the laws of Florida

NEVADA-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT

WITH MERS

& -6A(NV) (0507)

Page 1 of 15 Initials: Q&
VMP Mortgage Solutions, Inc.
(ROD)521-7291 Dk

Form 3029 1/01
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Loan # 0006767651 A2699
Lender's address1s 700 NW 107th Avenue 3rd Floor, Miami, FL 33172-3139

(D) "Trustee"” 1s Stewart Title Company

(E) "MERS" is Mortgage Electronic Registration Systems, Inc. MERS is a scparate corporation that is

acting solely as a nominge for Lender and Lender's successors and assigns. MERS is the beneficiary

under this Security Instrument. MERS is organized and existing under the laws of Delaware, and has an

address and telephone number of P.O. Box 2026, Flint, MI 48501-2026, tel. (888) 679-MERS.

(F) "Note" means the promissory note signed by Borrower and dated September 21, 2007

The Note states that Borrower owes Lender Four Hundred Seventeen Thousand and 00/100
Dollars

(US.$ 417,000.00 ) plus interest. Borrower has promised to pay this debt in regular Periodic

Payments and to pay the debt in full not later than October 01, 2037

(G} "Preperty"” means the property that is described below under the heading “Transfer of Rights in the

Property.”

(H) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges

due under the Note, and all sums due under this Security Instrument, plus interest.

(I) "Riders" means all Riders to this Security Instrument that are executed by Borrower. The following

Riders are to be executed by Borrower [check box as applicable]:

L] Adiustable Rate Rider D Condominium Rider [_] Second Home Rider
| Balloon Rider E: Planned Unit Development Rider 1-4 Family Rider
{__1VA Rider { _] Biweekly Payment Rider Other(s) {specify]

(J) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations,
ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final,
non-appealable judicial opinions.

(K) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners
association or similar organization.

(L) "Electronic Funds Transfer” means any transfer of funds, other than a transaction originated by
check, draft, or similar paper instrument, which is initiated through an clectronic terminal, telephonic
instrument, computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit
or credit an account. Such term includes, but is not limited to, point-of-sale transfers, automated teller
machine transactions, transfers initiated by tclecphone, wire transfers, and automated clearinghouse
transfers.

(M) "Escrow Items" means those items that are described in Section 3.

(N) "Miscellaneous Proceeds'” means any compensation, settlement, award of damages, or proceeds paid
by any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i)
damage to, or destruction of, the Property; (it) condemnation or other taking of all or any part of the
Property; (iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the
value and/or condition of the Property.

(O) "Mortgage insurance” means insurance protecting Lender against the nonpayment of, or default on,
the Loan.

(P) "Periodic Payment” means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (ii) any amounts under Section 3 of this Security Instrument.

(Q) "RESPA" means the Real Estate Settlement Procedures Act (12 U.5.C. Section 2601 et seq.) and its
implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to

Imtials:
@D-GA(NV) (0507) Page 2 of 15 DB Form 3029 1/01
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Loan # 0006767651 A2699

time, or any additional or successor legislation or regulation that governs the same subject matter. As used
in this Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard
to a "federally related mortgage loan" even if the Loan does not qualify as a "federally related mortgage
loan" under RESPA.

(R} "Successor in Interest of Borrower™ means any party that has taken title to the Property, whether or
not that party has assumed Borrower's obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender's
successors and assigns) and the successors and assigns of MERS. This Security Instrument secures to
Lender: (i) the repayment of the Loan, and all renewals, extensions and modifications of the Note; and (ii)
the performance of Borrower's covenants and agreements under this Security Instrument and the Note. For
this purpose, Borrower irrevocably grants and conveys to Trustee, in trust, with power of sale, the
following described property located in the County [Type of Recording Junsdiction]
of CLARK [Name of Recording Jurisdiction}:

SEE ATTACHED LEGAL DESCRIPTION

Parcel ID Number: 126-13-818-046 which currently has the address of
10209 DOVE ROW AVENUE [Street]
LAS VEGAS [City), Nevada 89166 [Zip Code]

("Property Address"):

TOGETHER WITH all the improvements now or hereafter erected on the property, and all
easements, appurtenances, and fixtures now or hereafter a part of the property. All replacements and
additions shall also be covered by this Security Instrument. All of the foregoing is referred to in this
Security Instrument as the "Property." Borrower understands and agrees that MERS holds only legal title
to the interests granted by Borrower in this Security Instrument, but, if necessary to comply with law or
custom, MERS (as nominee for Lender and Lender's successors and assigns) has the right: to exercise any
or all of those interests, including, but not limited to, the right to foreclose and sell the Property; and to
take any action required of Lender including, but not limited to, releasing and canceling this Security
Instrument.

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has
the right to grant and convey the Property and that the Property is unencumbered, except for encumbrances

Initials:
@g—ﬁh(NV} (0507) Page 3 of 15 D K> Form 3029 1/01
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Loan # 0006767651 A2699

of record. Borrower warrants and will defend generally the title to the Property against all claims and
demands, subject to any encumbrances of record.

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform
covenants with limited variations by jurisdiction to constitute a uniform security instrument covering real
property.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges.
Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any
prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items
pursuant to Section 3. Payments due under the Note and this Security Instrument shall be made in U.S.
currency. However, if any check or other instrument received by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments
due under the Note and this Security Instrument be made in one or more of the following forms, as
selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or
cashier's check, provided any such check is drawn wpon an institution whose deposits are insured by a
federal agency, instrumentality, or entity; or (d) Electronic Funds Transfer,

Payments are deemed received by Lender when received at the location designated in the Note or at
such other location as may be designated by Lender in accordance with the notice provisions in Section 15.
Lender may return any payment or partial payment if the payment or partial payments are insufficient to
brning the Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan
current, without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial
payments in the future, but Lender is not obligated to apply such payments at the time such payments are
accepted. If each Periodic Payment is applied as of its scheduled due date, then Lender need not pay
interest on unapplied funds. Lender may held such vnapplied funds until Borrower makes payment to bring
the Loan current. if Borrower does not do so within a reasonable period of time, Lender shall either apply
such funds or return them to Borrower. If not applied carlier, such funds will be applied to the outstanding
principal balance under the Note immediately prior to foreclosure. No offset or claim which Borrower
might have now or in the future against Lender shall relieve Borrower from making payments due under
the Note and this Security Instrument or performing the covenants and agreements secured by this Security
Instrument.

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all
payments accepted and applied by Lender shall be applied in the following order of priority: (a)} interest
due under the Note; (b) principal due under the Note; {c) amounts due under Section 3. Such payments
shall be applied to each Periodic Payment in the order in which it became due. Any remaining amounts
shall be applied first to late charges, second to any other amounts due under this Security Instrument, and
then to reduce the principal balance of the Note.

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount 1o pay any late charge due, the payment may be applied to the delinquent payment and
the late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received
from Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be
paid in full. To the extent that any excess exists after the payment is applied to the full payment of one or
more Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall
be applied first to any prepayment charges and then as described in the Note.

Any application of payments, insurance procecds, or Miscellaneous Proceeds to principal due under
the Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments.

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due
under the Note, until the Note is paid in full, a sum (the "Funds") to provide for payment of amounts due
for: (a) taxes and assessments and other items which can attain priority over this Security Instrument as a
lien or encumbrance on the Property; (b) leasehold payments or ground rents on the Property, if any; (¢)
premiums for any and all insurance required by Lender under Section 5; and (d) Mortgage Insurance
premiums, if any, or any sums payable by Borrower to Lender in lieu of the payment of Mortgage
Insurance premiums in accordance with the provisions of Section 10. These items are called "Escrow
Items." At onigination or at any time during the term of the Loan, Lender may require that Community
Association Dues, Fees, and Assessments, if any, be escrowed by Borrower, and such dues, fees and
assessments shall be an Escrow Item. Borrower shall promptly furnish to Lender all notices of amounts to
be paid under this Section. Borrower shall pay Lender the Funds for Escrow Items unless Lender waives

Initials: {©
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Loan # 0006767651 A2699

Borrower's obligation to pay the Funds for any or all Escrow Items. Lender may waive Borrower's
obligation to pay to Lender Funds for any or all Escrow Items at any time. Any such waiver may only be
in writing. In the event of such waiver, Borrower shall pay directly, when and where payable, the amounts
due for any Escrow ltems for which payment of Funds has been waived by Lender and, if Lender requires,
shall furnish to Lender receipts evidencing such payment within such time period as Lender may require.
Borrower's obligation to make such payments and to provide receipts shall for all purposes be deemed to
be a covenant and agreement contained in this Security Instrument, as the phrase "covenant and agreermnent™
is used in Section 9. If Borrower is obligated to pay Escrow Items directly, pursuant to a waiver, and
Borrower fails to pay the amount due for an Escrow Item, Lender may exercise its rights under Section 9
and pay such amount and Borrower shall then be obligated under Section 9 to repay to Lender any such
amount. Lender may revoke the waiver as to any or all Escrow ltems at any time by a notice given in
accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender all Funds, and in
such amounts, that are then required under this Section 3.

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply
the Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can
require under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and
reasonable cstimates of expenditures of future Escrow Items or otherwise in accordance with Applicable

Law.
The Funds shall be held in an institution whose deposits are insured by a federal agency,

instrumentality, or entity (inctuding Lender, if Lender is an institution whose deposits are so insured) or in
any Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time
specified under RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually
analyzing the escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the
Funds and Applicable Law permits Lender to make such a charge. Unless an agreement is made in writing
or Applicable Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower
any interest or carnings on the Funds. Borrower and Lender can agree in writing, however, that interest
shall be paid on the Funds. Lender shall give to Borrower, without charge, an annual accounting of the
Funds as required by RESPA.

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to
Borrower for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow,
as defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the shortage in accordance with RESPA, but in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall
notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make

up the deficiency in accordance with RESPA, but in no more than 12 monthly payments.

Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund
to Borrower any Funds held by Lender.

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions
attributable to the Property which can attain priority over this Security Instrument, leasehold payments or
ground rents on the Property, if any, and Community Association Dues, Fees, and Assessments, if any. To
the extent that these items are Escrow Items, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable
to Lender, but only so long as Borrower 1s performing such agreement; (b) contests the lien in good faith
by, or defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate to
prevent the enforcement of the lien while those proceedings are pending, but only until such proceedings
are concluded; or (c) secures from the holder of the lien an agreement satisfactory to Lender subordinating
the lien to this Security Instrument. If Lender determines that any part of the Property is subject to a lien
which can attain priority over this Security Instrument, Lender may give Borrower a notice identifying the
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liecn. Within 10 days of the date on which that notice is given, Borrower shall satisfy the lien or take one or
more of the actions set forth above in this Section 4.

Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or
reporting service used by Lender in connection with this Loan,

5. Property Insurance. Borrower shall keep the improvements now existing or hereafier erected on
the Property insured against loss by fire, hazards included within the term "extended coverage," and any
other hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance.
This insurance shall be maintained in the amounts (including deductible levels) and for the periods that
Lender requires. What Lender requires pursuant to the preceding sentences can change during the term of
the Loan. The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's
right to disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may
require Borrower to pay, in connection with this Loan, either: (a) a one-time charge for flood zone
determination, certification and tracking services; or {b) a one-time charge for flood zone determination
and certification services and subsequent charges each time remappings or similar changes occur which
reasonably might affect such determination or certification. Borrower shall also be responsible for the
payment of any fees imposed by the Federal Emergency Management Agency in connection with the
review of any flood zone determination resulting from an objection by Borrower.

If Barrower fails to maintain any of the coverapes described above, Lender may obtain insurance
coverage, at Lender's option and Borrower's expense. Lender is under no obligation to purchase any
particular type or amount of coverage., Therefore, such coverage shall cover Lender, but might or might
not protect Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk,
hazard or liability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall
become additional debt of Borrower secured by this Security Instrument. These amounts shall bear interest
at the Note rate from the date of disbursement and shall be payable, with such interest, upon notice from
Lender to Borrower requesting payment.

All insurance policies required by Lender and rengwals of such policies shall be subject to Lender's
right to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as
mortgagee and/or as an additional loss payee. Lender shall have the right to hold the policies and renewal
certificates. If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and
renewal notices. If Borrower obtains any form of insurance coverage, not otherwise required by Lender,
for damage to, or destruction of, the Property, such policy shall include a standard mortgage clause and
shall name Lender as mortgagee and/or as an additional loss payee.

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender
may make proof of loss if not made promptly by Borrower, Unless Lender and Borrower otherwise agree
in writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall
be applied to restoration or repair of the Property, if the restoration or repair is economically feasible and
Lender's security is not lessened. During such repair and restoration period, Lender shall have the right to
hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the
work has been completed to Lender's satisfaction, provided that such inspection shall be undertaken
promptly. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series
of progress payments as the work is completed. Unless an agreement is made in writing or Applicable Law
requires interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any
interest or earnings on such proceeds. Fees for public adjusters, or other third parties, retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If
the restoration or repair is not cconomically feasible or Lender's security would be lessened, the insurance
proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with
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the excess, if any, paid to Borrower. Such insurance proceeds shall be applied in the order provided for in
Section 2.

If Borrower abandons the Property, Lender may file, negotiate and scttle any available insurance
claim and related matters. If Borrower does not respond within 30 days to a notice from Lender that the
insurance carrier has offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day
period will begin when the notice is given. In either event, or if Lender acquires the Property under
Section 22 or otherwise, Borrower hercby assigns to Lender (a) Borrower's rights to any insurance
proceeds in an amount not to exceed the amounts unpaid under the Note or this Security Instrument, and
(b) any other of Borrower's rights (other than the right to any refund of unearned premiums paid by
Borrower) under all msurance policies covering the Property, wsofar as such rights are applicable to the
coverage of the Property. Lender may use the insurance proceeds cither to repair or restore the Property or
to pay amounts unpaid under the Note or this Security Instrument, whether or not then due.

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal
residence within 60 days after the execution of this Security Instrument and shall continue to occupy the
Property as Borrower's principal restdence for at Icast one year after the date of occupancy, unless Lender
otherwisc agrees in writing, which consent shall not be unreasonably withheld, or unless extenuating
circumstances exist which are beyond Borrower's control.

7. Preservation, Maintenance and Protecticn of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to deteriorate or commit waste on the
Property. Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in
order to prevent the Property from deteriorating or decreasing in value due to its condition. Unless it is
determined pursuant to Section 5 that repair or restoration is not economically feasible, Borrower shall
promptly rcpair the Property if damaged to avoid further deterioration or damage. If insurance or
condemnation proceeds are paid in connection with damage to, or the taking of, the Property, Borrower
shall be responsible for repairing or restoring the Property only if Lender has released proceeds for such
purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of
progress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient
to repair or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of
such repair or restoration.

Lender or its agent may make reasonable entrics upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property, Lender shall give
Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause.

8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application
process, Borrower or any persons or entities acting at the direction of Borrower or with Borrower's
knowledge or consent gave materially false, misleading, or inaccurate information or statements to Lender
(or failed to provide Lender with material information} in connection with the Loan. Material
representations include, but are not limited to, representations concerning Borrower's occupancy of the
Property as Borrower's principal residence.

9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If
(a) Borrower fails to perform the covenants and agreements contained in this Sccurity Instrument, (b) there
1s a legal proceeding that might significantly affect Lender's interest in the Property and/or rights under
this Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for
enforcement of a lien which may attain priority over this Security Instrument or to enforce laws or
regulations}, or (¢) Borrower has abandoned the Property, then Lender may do and pay for whatever is
rcasonable or appropriate to protect Lender's interest in the Property and rights under this Security
Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing
the Property. Lender's actions can include, but are not limited to: (a) paying any sums secured by a lien
which has priority over this Seccurity Instrument; (b) appearing in court; and (c) paying reasonable
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attorneys’ fees to protect its interest in the Property and/or nights under this Security Instrument, including
its secured position in a bankruptcy proceeding. Securing the Property includes, but is not limited to,
entering the Property to make repairs, change locks, replace or beard up doors and windows, drain water
from pipes, eliminate building or other code violations or dangerous conditions, and have utilities turned
on or off. Although Lender may take action under this Section 9, Lender does not have to do so and is not
under any duty or obligation to do so. It is agreed that Lender incurs no liability for not taking any or all
actions authonized under this Section 9.

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting
payment.

If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the
lease. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unless
Lender agrees to the merger in writing.

10. Meortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect. If, for any reasen,
the Mortgage Insurance coverage required by Lender ceases to be available from the mortgage insurer that
previously provided such insurance and Borrower was required to make separately designated payments
toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to cbtain
coverage substantially equivalent to the Mortgage Insurance previously in effect, at a cost substantially
equivalent to the cost to Borrower of the Mortgage Insurance previously in effect, from an alternatc
mortgage insurer selected by Lender. If substantially equivalent Mortgage Insurance coverage is not
available, Borrower shall continue to pay to Lender the amount of the separately designated payments that
were due when the insurance coverage ceased to be in effect. Lender will accept, use and retain these
payments as a non-refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve shall be
non-refundable, notwithstanding the fact that the Loan is ultimately paid in full, and Lender shall not be
required to pay Borrower any interest or earnings on such toss reserve. Lender can no longer require loss
reserve payments if Mortgage Insurance coverage (in the amount and for the period that Lender requires)
provided by an insurer selected by Lender again becomes available, is obtained, and Lender requires
separately designated payments toward the premiums for Mortgage Insurance. If Lender required Mortgage
Insurance as a condition of making the Loan and Borrower was required to make separately designated
payments toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to
maintain Mortgage Insurance in effect, or to provide a non-refundable loss reserve, until Lender's
requirement for Mortgage Insurance ends in accordance with any written agreement between Borrower and
Lender providing for such termination or until termination is required by Applicable Law. Nothing in this
Section 10 affects Borrower's obligation to pay interest at the rate provided in the Note.

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it
may incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage

Insurance,
Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may

enter into agreements with other parties that share or modify their risk, or reduce losses. These agreements
are on terms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to
these agreements. These agreements may require the mortgage insurer to make payments using any source
of funds that the mortgage insurer may have available (which may include funds obtained from Mortgage
Insurance premiums).

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer,
any other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that
derive from (or might be characterized as) a portion of Borrower’s payments for Mortgage Insurance, in
exchange for sharing or modifying the mortgage insurer's nisk, or reducing losses. If such agreement
provides that an affiliate of Lender takes a share of the insurer's risk in exchange for a share of the
premiums paid to the insurer, the arrangement is often termed "captive reinsurance.” Further:

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for
Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount
Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund.
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(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights
may include the right to receive certain disclosures, to request and obtain cancellation of the
Mortgage Insurance, to have the Mortgage Insurance terminated automatically, and/or to receive a
refund of any Mortgage Insurance premiums that were unearned at the time of such cancellation or
termination.

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellancous Proceeds are hereby
assigned to and shall be paid to Lender.

If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of
the Property, if the restoration or repair 1s economically feasible and Lender's security is not lessened.
During such repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds
until Lender has had an opportunity to inspect such Property to ensure the work has been completed to
Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the
repairs and restoration in a single disbursement or in a series of progress payments as the work is
completed. Unless an agreement is made in writing or Applicable Law requires interest to be paid on such
Miscellaneous Proceeds, Lender shall not be required to pay Borrower any interest or earnings on such
Miscellaneous Proceeds. If the restoration or repair is not economically feasible or Lender's security would
be lessened, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument,
whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be
applied in the order provided for in Section 2.

In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with
the excess, if any, paid to Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is equal to or
greater than the amount of the sums secured by this Security Instrument immediately before the partial
taking, destruction, or loss in value, unless Borrower and Lender otherwise agrec in writing, the sums
secured by this Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds
multiplied by the following fraction: (a) the total amount of the sums secured immediately before the
partial taking, destruction, or loss in value divided by (b) the fair market value of the Property
immediately before the partial taking, destruction, or loss in value. Any balance shall be paid to Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is less than the
amount of the sums secured immediately before the partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums
secured by this Security Instrument whether or not the sums are then due.

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined in the next sentence) offers to make an award to settle a claim for damages,
Borrower fails to respond to Lender within 30 days after the date the notice is given, Lender is authorized
to collect and apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the
sums secured by this Security Instrument, whether or not then due. "Opposing Party” means the third party
that owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in
regard to Miscellancous Proceeds.

Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's
interest in the Property or rights under this Security Instrument. Borrower can cure such a default and, if
acceleration has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be
dismussed with a ruling that, in Lender's judgment, precludes forfeiture of the Property or other material
impairment of Lender's interest in the Property or rights under this Security Instrument. The proceeds of
any award or claim for damages that are attributable to the impairment of Lender's interest in the Property
are hereby assigned and shall be paid to Lender.

All Misceltaneous Proceeds that are not applied to restoration or repair of the Property shall be

applied in the order provided for in Section 2.
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12, Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or modification of amortization of the sums secured by this Security Instrument granted by Lender
to Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower
or any Successors in Interest of Borrower. Lender shall not be required to commence proceedings against
any Successor in Interest of Borrower or to refuse to extend time for payment or otherwise modify
amortization of the sums secured by this Security Instrument by reason of any demand made by the original
Borrower or any Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or
remedy including, without limitation, Lender's acceptance of payments from third persons, entities or
Successors in Interest of Borrower or in amounts less than the amount then due, shall not be a waiver of or
preclude the exercise of any night or remedy.

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants
and agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who
co-signs this Sccurity Instrument but does not execute the Note (a "co-signer"): (a) is co-signing this
Security Instrument only to mortgage, grant and convey the co-signer's interest in the Property under the
terms of this Security Instrument; (b) is not personally obligated to pay the sums secured by this Security
Instrument; and (c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or
make any accommodations with regard to the terms of this Security Instrument or the Note without the
co-signer's consent,

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes
Borrower's obligations under this Security Instrument in writing, and is approved by Lender, shall obtain
all of Borrower's rights and benefits under this Security Instrument. Borrower shall not be released from
Borrower's obligations and lability under this Security Instrument unless Lender agrees to such release in
writing. The covenants and agreements of this Security Instrument shall bind (except as provided in
Section 20) and benefit the successors and assigns of Lender.

14. Lean Charges. Lender may charge Borrower fees for services performed in connection with
Borrower's default, for the purpose of protecting Lender’s interest in the Property and rights under this
Security Instrument, including, but not limited to, attorneys' fees, property inspection and valuation fees.
In regard to any other fees, the absence of express authority in this Security Instrument to charge a specific
fee to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charge
fees that are expressly prohibited by this Security Instrument or by Applicable Law.

If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so
that the interest or other loan charges collected or to be collected in connection with the Loan exceed the
permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the
charge to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted
limits will be refunded to Borrower. Lender may choose to make this refund by reducing the principal
owed under the Note or by making a direct payment to Borrower. If a refund reduces principal, the
reduction will be treated as a partial prepayment without any prepayment charge (whether or not a
prepayment charge is provided for under the Note). Borrower's acceptance of any such refund made by
direct payment to Borrower will constitute a waiver of any right of action Borrower might have arising out
of such overcharge.

15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument
must be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to
have been given to Borrower when mailed by first class mail or when actually delivered to Borrower's
notice address if sent by other means. Notice to any one Borrower shall constitute notice to all Borrowers
unless Applicable Law expressly requires otherwise. The notice address shall be the Property Address
unless Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptly
notify Lender of Borrower's change of address. If Lender specifies a procedure for reporting Borrower's
change of address, then Borrower shall only report a change of address through that specified procedure.
There may be only one designated notice address under this Security Instrument at any one time. Any
notice to Lender shall be given by delivering it or by mailing it by first class mail to Lender's address
stated herein unless Lender has designated another address by notice to Borrower. Any notice in
connection with this Security Instrument shall not be deemed to have been given to Lender until actually
received by Lender. If any notice required by this Security Instrument is also required under Applicable
Law, the Applicable Law requirement will satisfy the corresponding requirement under this Security
Instrument.
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16. Governing Law; Severability; Rules of Construction. This Secunity Instrument shall be
governed by federal law and the law of the jurisdiction in which the Property is located. All rights and
obligations contained in this Security Instrument arc subject to any requirements and limitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the parties to agree by contract or it
might be silent, but such silence shall not be construed as a prohibition against agreement by contract, In
the event that any provision or clause of this Security Instrument or the Note conflicts with Applicable
Law, such conflict shall not affect other provisions of this Security Instrument or the Note which can be
given effect without the conflicting provision.

As used in this Security Instrument; (a) words of the masculine gender shall mean and include
correspending neuter words or words of the feminine gender; (b) words in the singular shall mean and
include the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to
take any action.

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument.

18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
"Interest in the Property™ means any legal or beneficial interest in the Property, including, but not limited
to, those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or
escrow agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower
is not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior
written consent, Lender may require immediate payment in full of all sums secured by this Security
Instrument. However, this option shall not be exercised by Lender if such exercise is prohibited by
Applicable Law.

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given m accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay
these sums prior to the expiration of this period, Lender may invoke any remedies permitted by this
Security Instrument without further notice or demand on Borrower.

19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions,
Borrower shall have the right to have enforcement of this Sccurity Instrument discontinued at any time
prior to the earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in
this Security Instrument; (b) such other period as Applicable Law might specify for the termination of
Borrower's night to reinstate; or (¢) entry of a judgment enforcing this Security Instrument. Those
conditions are that Borrower: (a) pays Lender all sums which then would be due under this Security
Instrument and the Note as if ne acceleration had occurred; (b) cures any default of any other covenants or
agreements; (c) pays all expenses incurred in enforcing this Security Instrument, including, but not limited
to, reasonable attorneys' fees, property inspection and valuation fees, and other fees incurred for the
purpose of protecting Lender's interest in the Property and rights under this Security Instrument; and (d)
takes such action as Lender may reasonably require to assure that Lender's interest in the Property and
rights under this Security Instrument, and Borrower' s obligation to pay the sums secured by this Security
Instrument, shall continue unchanged. Lender may require that Borrower pay such reinstatement sums and
expenses in one or more of the following forms, as selected by Lender: (a) cash; (b) money order; (c)
certified check, bank check, treasurer's check or cashier's check, provided any such check is drawn upon
an institution whose deposits are insured by a federal agency, instrumentality or entity; or (d) Electronic
Funds Transfer. Upon reinstatement by Borrower, this Security Instrument and obligations secured hereby
shall remain fully effective as if no acceleration had occurred. However, this right to reinstate shall not
apply in the case of acceleration under Section 18,

20. Sale of Note; Change of Loan Servicer; Notice of Grievance, The Note or a partial interest in
the Note (together with this Security Instrument) can be sold one or more times without prior notice to
Borrower. A sale might result in a change in the entity (known as the "Loan Servicer") that collects
Periodic Payments due under the Note and this Security Instrument and performs other mortgage loan
servicing obligations under the Note, this Security Instrument, and Applicable Law, There also might be
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one or more changes of the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan
Servicer, Borrower will be given written notice of the change which will state the name and address of the
new Loan Servicer, the address to which payments should be made and any other information RESPA
requires in connection with a notice of transfer of servicing. If the Note is sold and thereafier the Loan is
serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing cbligations
to Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer and ar¢ not
assumed by the Note purchaser unless otherwise provided by the Note purchaser,

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant or the member of a class) that anises from the other party's actions pursuant to this
Security Instrument or that alleges that the other party has breached any provision of, or any duty owed by
reason of, this Security Instrument, until such Borrower or Lender has notified the other party (with such
notice given in compliance with the requirements of Section 15) of such alleged breach and afforded the
other party hereto a reasonable period afier the giving of such notice to take corrective action. If
Applicable Law provides a time period which must elapse before certain action can be taken, that time
period will be deemed to be recasonable for purposes of this paragraph., The notice of acceleration and
opportunity to cure given to Borrower pursuant to Section 22 and the notice of acceleration given to
Borrower pursuant to Section 18 shall be deemed to satisfy the notice and opportunity to take corrective
action provisions of this Section 20.

21. Hazardous Substances. As used mn this Section 21: (a) "Hazardous Substances” are those
substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable or toxic petroleumn products, toxic pesticides
and herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radicactive materials;
(b) "Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that
relate to health, safety or environmental protection; (c) "Environmental Cleanup” includes any response
action, remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmental
Condition" means a condition that can cause, contribute to, or otherwisc trigger an Environmental
Cleanup.

Baorrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do,
nor allow anyone else to do, anything affecting the Property (a) that is in violation of any Environmental
Law, (b) which creates an Environmental Condition, or (¢) which, due to the presence, use, or release of a
Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding
two sentences shall not apply to the presence, use, or storage on the Property of small quantities of
Hazardous Substances that are gencrally recognized to be appropriate to normal residential uses and to
maintenance of the Property {including, but not limited to, hazardous substances in consumer products).

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit
or other action by any governmental or regulatory agency or private party involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has actual knowledge, (b) any
Environmental Condition, including but not limited to, any spilling, leaking, discharge, release or threat of
relcase of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the vatue of the Property. If Borrower learns, or is notified
by any governmental or regulatory authority, or any private party, that any removal or other remediation
of any Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all necessary
remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on
Lender for an Environmental Cleanup.

Initials
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Loan # 0006767651 A2699
NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:

22, Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement in this Security Instrument (but net prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a)
the default; (b) the action required to cure the default; (c) a date, not less than 30 days from the date
the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure the
default on or before the date specified in the notice may result in acceleration of the sums secured by
this Security Instrument and sale of the Property. The notice shall further inform Borrewer of the
right to reinstate after acceleration and the right to bring a court action to assert the non-existence of
a default or any other defense of Borrower to acceleration and sale. If the default is not cured on or
before the date specified in the notice, Lender at its option, and without further demand, may invoke
the power of sale, including the right to accelerate full payment of the Note, and any other remedies
permitted by Applicable Law. Lender shall be entitled to collect all expenses incurred in pursuing the
remedies provided in this Section 22, including, but not limited to, reasonable attorneys' fees and
costs of title evidence.

If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute written
notice of the occurrence of an event of default and of Lender's election to cause the Property to be
sold, and shall cause such notice to be recorded in each county in which any part of the Property is
located. Lender shall mail copies of the notice as prescribed by Applicable Law to Borrower and to
the persons prescribed by Applicable Law. Trustee shall give public notice of sale to the persons and
in the manner prescribed by Applicable Law. After the time required by Applicable Law, Trustee,
without demand on Borrower, shall sell the Property at public auction to the highest bidder at the
time and place and under the terms designated in the notice of sale in one or more parcels and in any
order Trustee determines. Trustee may postpone sale of all or any parcel of the Property by public
announcement at the time and place of any previously scheduled sale. Lender or its designee may
purchase the Property at any sale,

Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any
covenant or warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facie
evidence of the truth of the statements made therein. Trustee shall apply the proceeds of the sale in
the following order: (a) to all expenses of the sale, including, but not limited to, reasonahble Trustee's
and attorneys' fees; (b) to all sums secured by this Security Instrument; and (c) any excess to the
person or persons legally entitled to it.

23. Reconveyance. Upon payment of all sums sccured by this Security Instrument, Lender shall
request Trustee to reconvey the Property and shall surrender this Security Instrument and all notes
cvidencing debt secured by this Security Instrument to Trustee. Trustee shall reconvey the Property
without warranty to the person or persons legally entitled to it. Such person or persons shall pay any
recordation costs. Lender may charge such person or persons a fee for reconveying the Property, but only
if the fee 1s paid to a third party (such as the Trustee) for services rendered and the charging of the fee is
permitted under Applicable Law,

24. Substitute Trustee. Lender at its option, may from time to time remove Trustee and appoint a
successor trustee to any Trustee appointed hereunder. Without conveyance of the Property, the successor
trustec shall succeed to all the title, power and duties conferred upon Trustee herein and by Applicable
Law.

25. Assumption Fee, If there is an assumption of this loan, Lender may charge an assumption fee of
Us. % 0.00

Initialg!
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Loan # 0006767651 A2699

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Security Instrument and 1n any Rider executed by Borrower and recorded with it,

Witnesses:
Dovdd K. @&U‘»—( (Seal)
DONALD K BLUME -Borrower
¢Z__ASeal)
-Borrower
(Seal} (Seal)
-Borrower -Borrower
(Seal) (Seal)
-Borrower -Borrower
(Seal) (Seal)
-Borrower -Borrower
@p-ﬁA(NV) (0507) Page 14 of 15 Form 3029 1/01
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Loan # 0006767651 A2699

STATE OF NEVADA
COUNTY OF (' /5 KIC.

This instrument was acknowledged before me on %? 7// 7 by

DONALD K BLUME, CYNTHIA S BLUME

Mail Tax Statements To:

Universal American Mortgage Company, LLC
Loarr Servicing Department
700 NW 107th Avenue 3rd Floor, Miaml, FL 33172-3139

Initials:
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Loan# 0006767651 3150/FNMA

PLANNED UNIT DEVELOPMENT RIDER

MIN# 100059600067676515
THIS PLANNED UNIT DEVELOPMENT RIDER is made this 21st day of
September, 2007 , and is incorporated into and shall be
deemed to amend and supplement the Mortgage, Deed of Trust, or Security Deed (the
"Security Instrument”) of the same date, given by the undersigned (the "Borrower") to
secure Borrower's Note to Universal American Mortgage Company, LLC, a Florida
limited liability company

(the "Lender") of the same date and covering the Property described in the Security
Instrument and located at. 1020% DOVE ROW AVENUE, LAS VEGAS, NEVADA 89166

[Property Address]
The Property includes, but is not limited to, a parcel of land improved with a dwelling,
together with other such parcels and certain common areas and facilities, as described in

Declaration of Restrictions and Protective Covenants, as recorded in, OF RECORD

(the "Declaration”). The Property is a part of a planned unit development known as
WESTMINSTER

[Name of Planned Unit Development}
(the "PUD"). The Property also includes Borrower's interest in the homeowners association or
equivalent entity owning or managing the common areas and facilities of the PUD (the
"QOwners Association™ } and the uses, benefits and proceeds of Borrower's interest.

PUD COVENANTS. In addition to the covenants and agreements made in the Security
Instrument, Borrower and Lender further covenant and agree as follows ;

A. PUD Obligations Borrower shall perform all of Borrowe r's obligations under the PUD's
Constituent Documents. The "Constituent Documents™ are the (i) Declaration; (ii) articles of
incorporation, trust instrument or any equivalent document which creates the Owners
Association; and (iii) any by-laws or other rules or regulations of the Owners Association.
Borrower shall promptly pay, when due, all dues and assessments imposed pursuant to the
Constituent Documents.

MERS Phone: (888) 679 - 6377
MULTISTATE PUD RIDER- Single Family - Fannie Mae/Freddie Mac UNIFORM INSTRUMENT
Form 3150 1 /01

Wolters Kluwe r Financial Services Page 1 of 3 Initials:
VMPE-TR (041 1).01
Dk3
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APP000097



Loan# 0006767651 3150/FNMA

B. Property Insurance. So long as the Owners Association maintains, with a generally
accepted insurance carrier, a "master" or "blankelt" policy insuring the Property which is
satisfactory to Lender and which provides insurance coverage in the amounts (including
deductible levels), for the periods, and against loss by fire, hazards included wit hin the term
"extended coverage,” and any other hazards, including, but not limited to, earthquakes and
floods, for whic h Lender requires insurance, then: (i} Lender waives the provision in Section 3
for the Periodic Payment to Lender of the yearly premium installments for property insurance
on the Property; and (ii) Borrower's obligation under Section 5 to maintain property insurance
coverage on the Property is deemed satisfied to the extent that the required coverage is
provided by the Owners Association policy,

What Lender requires as a condition of this waiver can change during the term of the
loan.

Borrower shall give Lender prompt notice of any lapse in required property insurance
coverage provided by the master or blanket policy.

In the event of a distribution of property insurance proceeds in lieu of restoration or
repair following a loss to the Property, or to common areas and facilities of the PUD, any
proceeds payable to Borrower are hereby assigned and shall be paid to Lender. Lender shall
apply the proceeds to the sums secured by the Security Instrument, whether or not then due,
wit h the excess, if any, paid to Borrower.

C. Public Liabilty Insurance. Borrower shalt take such actions as may be reasonable to
insure that the Owners Association maintains a public liability insurance policy acceptable in
form, amount, and extent of coverage to Lender.

D. Condemnation. The proceeds of any award or claim for damages, direct or
consequential, payable to Borrower in connection with any condemnation or other taking of all
or any part of the Property or the common areas and facilities of the PUD, or for any
conveyance in lieu of condemnation, are hereby assigned and shall be paid to Lender. Such
proceeds shall be applied by Lender to the sums secured by the Security Instrument as
provided in Section 11.

E. Lender's Prior Consent. Borrower shall not, except after notice to Lender and with
Lender's prior written consent, either partition or subdivide the Property or consent to: (i) the
abandonment or termination of the PUD, except for abandonment or termination required by
law in the case of substantial destruction by fire or other casualty or in the case of a taking
by condemnation or eminent domain; (i) any amendment to any provision of the "Constituent
Documents” if the provision is for the express benefit of Lender; (iii}) termination of
professional management and assumption of self-management of the Owners Association; or
(iv) any action whic h would have the effect of rendering the public liability insurance coverage
maintained by the Owners Association unacceptable to Lender.

F. Remedies. If Borrower does not pay PUD dues and assessments when due, then
Lender may pay them. Any amounts disbursed by Lender under this paragraph F shall become
additiona! debt of Borrower secured by the Security Instrument. Unless Borrower and Lender
agree to other terms of payment, these amounts shall bear interest from the date of
disbursement at the Note rate and shall be payable, wit h interest, upon notice from Lender to
Borrower requesting payment.

Initials: Q@\
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Loan# 0006767651

3150/FNMA

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in

this PUD Rider.

Q %, 5@4(_

{Seal)

DONALD K BLUME

-Borrower

(Seal)

-Borrower

(Seal)

-Borrower

(Seatl)

VMPS-7R (041 1).01

-Borrower

Page 3 of 3

(Seal)
-Barrower

(Seal)

-Borrower

(Seal)

-Borrower

(Seal)

-Borrower

Fom 3150 1/01
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File No.: 45002-07-10681

EXHIBIT A

PARCEL ONE (1):

LOT FORTY-SIX (46) IN BLOCK "A" OF FINAL MAP OF CLIFF'S EDGE POD 115, 116, AND 117
UNIT 1B (A COMMON INTEREST COMMUNITY), AS SHOWN ON BY MAP IN BOOK 133 OF
PLATS, PAGE 56 IN THE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY,
NEVADA.

RESERVING THEREFROM A NON-EXCLUSIVE EASEMENT FOR INGRESS, EGRESS AND
ENJOYMENT IN AND TO THE COMMON ELEMENTS AS DELINEATED ON SAID MAP
REFERRED TO ABOVE AND FURTHER DESCRIBED IN THE DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS FOR WESTMINSTER AT PROVIDENCE,
RECORDED NOVEMBER 3, 2006 IN BOOK 20061103 AS DOCUMENT NO. 4921, OF OFFICIAL
RECORDS.

PARCEL TWO (2}

A NON-EXCLUSIVE EASEMENT FOR INGRESS, EGRESS AND ENJOYMENT IN AND TO THE
COMMON ELEMENTS AS DELINEATED ON SAID MAP REFERRED TO ABOVE AND
FURTHER DESCRIBED IN THE DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS FOR WESTMINSTER AT PROVIDENCE, RECORDED NOVEMBER 3, 2006 IN
BOOK 20061103 AS DOCUMENT NO. 4921, OF OFFICIAL RECORDS..
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STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY

REAL ESTATE DIVISION
ADVISORY OPINION

Subject: Ndvsory g3-01 | 21 pages
The Super Priority Lien e—— ——

By: Real Estate Division

Supersedes N/A
Reference(s): Issue Date:
NRS 116.3102; ; NRS 116.310312; NRS 116.310313; NRS December 12, 2012
116.3115; NRS 116.3116; NRS 116.31162; Commission for
Common Interest Communities and Condominium Hotels
Advisory Opinion No. 2010-01

QUESTION #1:

Pursuant to NRS 116.3116, may the portion of the association’s lien which is superior
to a unit’s first security interest (referred to as the “super priority lien”) contain “costs of
collecting” defined by NRS 116.310313?

QUESTION #2:

Pursuant to NRS 116.3116, may the sum total of the super priority lien ever exceed 9
times the monthly assessment amount for common expenses based on the periodic
budget adopted by the association pursuant to NRS 116.3115, plus charges incurred by
the association on a unit pursuant to NRS 116.310312?

QUESTION #3:

Pursuant to NRS 116.3116, must the association institute a “civil action” as defined by
Nevada Rules of Civil Procedure 2 and § in order for the super priority lien to exist?

SHORT ANSWER TO #1:

No. The association’s lien does not include “costs of collecting” defined by NRS
116.310313, so the super priority portion of the lien may not include such costs. NRS
116.310313 does not say such charges are a lien on the unit, and NRS 116.3116 does not
make such charges part of the association’s lien.

DT000023
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SHORT ANSWER TO #2:

No. The language in NRS 116.3116(2) defines the super priority lien. The super
priority lien consists of unpaid assessments based on the association’s budget and NRS
116.310312 charges, nothing more. The super priority lien is limited to: (1) 9 months of
assessments; and (2) charges allowed by NRS 116.310312. The super priority lien based
on assessments may not exceed 9 months of assessments as reflected in the association’s
budget, and it may not include penalties, fees, late charges, fines, or interest. References
in NRS 116.3116(2) to assessments and charges pursuant to NRS 116.310312 define the
super priority lien, and are not merely to determine a dollar amount for the super
priority lien.

SHORT ANSWER TO #3:

No. The association must take action to enforce its super priority lien, but it need
not institute a civil action by the filing of a complaint. The association may begin the
process for foreclosure in NRS 116.31162 or exercise any other remedy it has to enforce
the lien.

ANALYSIS OF THE ISSUES:

This advisory opinion — provided in accordance with NRS 116.623 — details the Real
Estate Division’s opinion as to the interpretation of NRS 116.3116(1) and (2). The
Division hopes to help association boards understand the meaning of the statute so they
are better equipped to represent the interests of their members. Associations are
encouraged to look at the entirety of a situation surrounding a particular deficiency and
evaluate the association’s best option for collection. The first step in that analysis is to
understand what constitutes the association’s lien, what is not part of the lien, and the
status of the lien compared to other liens recorded against the unit.

Subsection (1) of NRS 116.3116 describes what constitutes the association’s lien; and
subsection (2) states the lien’s priority compared to other liens recorded against a unit.
NRS 116.3116 comes from the Uniform Common Interest Ownership Act (1982) (the
“Uniform Act”), which Nevada adopted in 1991. So, in addition to looking at the
language of the relevant Nevada statute, this analysis includes references to the Uniform

Act’s equivalent provision (§ 3-116) and its comments.
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I NRS 116.3116(1) DEFINES WHAT THE ASSOCIATION’S LIEN
CONSISTS OF.

NRS 116.3116(1) provides generally for the lien associations have against units within

common-interest communities. NRS 116.3116(1) states as follows:

The association has a lien on a unit for any construction penalty that
is imposed against the unit’s owmer pursuant to NRS
116.310305, any assessment levied against that unit or any fines
imposed against the unit’s owner from the time the construction penalty,
assessment or fine becomes due. Unless the declaration otherwise
provides, any penalties, fees, charges, late charges, fines and
interest charged pursuant to paragraphs (j) to (n), inclusive, of
subsection 1 of NRS 116.3102 are enforceable as assessments
under this section. If an assessment is payable in installments, the full
amount of the assessment is a lien from the time the first installment
thereof becomes due.

(emphasis added).

Based on this provision, the association’s lien includes assessments, construction
penalties, and fines imposed against a unit when they become due. In addition — unless
the declaration otherwise provides — penalties, fees, charges, late charges, fines, and
interest charged pursuant to NRS 116.3102(1)(j) through (n) are also part of the
association’s lien in that such items are enforceable as if they were assessments.
Assessments can be foreclosed pursuant to NRS 116.31162, but liens for fines and
penalties may not be foreclosed unless they satisfy the requirements of NRS
116.31162(4). Therefore, it is important to accurately categorize what comprises each

portion of the association’s lien to evaluate enforcement options.

A. “COSTS OF COLLECTING” (DEFINED BY NRS 116.310313) ARE NOT
PART OF THE ASSOCIATION’S LIEN

NRS 116.3116(1) does not specifically make costs of collecting part of the
association’s lien, so the determination must be whether such costs can be included
under the incorporated provisions of NRS 116.3102. NRS 116.3102(1)(j) through (n)
identifies five very specific categories of penalties, fees, charges, late charges, fines, and

interest associations may impose. This language encompasses all penalties, fees,
3

DT000025

APP000104



charges, late charges, fines, and interest that are part of the lien described in NRS
116.3116(1).
NRS 116.3102(1)(j) through (n) states:

1. Except as otherwise provided in this section, and subject to the
provisions of the declaration, the association may do any or all of the
following: ...

(j) Impose and receive any payments, fees or charges for the use, rental or
operation of the common elements, other than limited common elements
described in subsections 2 and 4 of NRS 116.2102, and for services
provided to the units’ owners, including, without limitation, any services
provided pursuant to NRS 116.310312.

(k) Impose charges for late payment of assessments pursuant to
NRS 116.3115.

() Impose construction penalties when authorized pursuant to NRS
116.310305.

(m) Impose reasonable fines for violations of the governing documents of
the association only if the association complies with the requirements set
forth in NRS 116.31031.

(n) Impose reasonable charges for the preparation and recordation of any
amendments to the declaration or any statements of unpaid assessments,
and impose reasonable fees, not to exceed the amounts authorized by NRS
116.4109, for preparing and furnishing the documents and certificate
required by that section.

(emphasis added).

Whatever charges the association is permitted to impose by virtue of these
provisions are part of the association’s lien. Subsection (k) — emphasized above — has
been used — the Division believes improperly — to support the conclusion that
associations may include costs of collecting past due obligations as part of the
association’s lien. @ The Commission for Common Interest Communities and
Condominium Hotels issued Advisory Opinion No. 2010-01 in December of 2010. The

Commission’s advisory concludes as follows:

An association may collect as a part of the super priority lien (a) interest
permitted by NRS 116.3115, (b) late fees or charges authorized by the
declaration, (c) charges for preparing any statements of unpaid
assessments and (d) the “costs of collecting” authorized by NRS
116.310313.

4
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Analysis of what constitutes the super priority lien portion of the association’s lien is
discussed in Section III, but the Division agrees that the association’s lien does include
items noted as (a), (b) and (c) of the Commission’s advisory opinion above. To support
item (d), the Commission relies on NRS 116.3102(1)(k) which gives associations the
power to: “Impose charges for late payment of assessments pursuant to NRS 116.3115.”
This language would include interest authorized by statute and late fees if authorized by
the association’s declaration.

“Costs of collecting” defined by NRS 116.310313 is too broad to fall within the
parameters of charges for late payment of assessments.! By definition, “costs of

»” W«

collecting” relate to the collection of past due “obligations.” “Obligations” are defined as
“any assessment, fine, construction penalty, fee, charge or interest levied or imposed
against a unit’s owner.”2 In other words, costs of collecting includes more than “charges
for late payment of assessments.”3 Therefore, the plain language of NRS 116.3116(1)
does not incorporate costs of collecting into the association’s lien. Further review of the

relevant statutes and legislative action supports this conclusion.

B. PRIOR LEGISLATIVE ACTION SUPPORTS THE POSITION THAT
COSTS OF COLLECTING ARE NOT PART OF THE ASSOCIATION’S
LIEN DESCRIBED BY NRS 116.3116(1).

The language of NRS 116.3116(1) allows for “charges for late payment of
assessments” to be part of the association’s lien.4 “Charges for late payments” is not the
same as “costs of collecting.” “Costs of collecting” was first defined in NRS 116 by the

adoption of NRS 116.310313 in 2009. NRS 116.310313(1) provides for the association’s

t Charges for late payment of assessments comes from NRS 116.3102(1)(k) and is incorporated into NRS
116.3116(1).

2 NRS 116.310313.

3 “Costs of collecting” includes any fee, charge or cost, by whatever name, including, without limitation,
any collection fee, filing fee, recording fee, fee related to the preparation, recording or delivery of a lien or
lien rescission, title search lien fee, bankruptcy search fee, referral fee, fee for postage or delivery and any
other fee or cost that an association charges a unit’s owner for the investigation, enforcement or collection
of a past due obligation. The term does not include any costs incurred by an association if a lawsuit is filed
to enforce any past due obligation or any costs awarded by a court. NRS 116.310313(3)(a).

4 NRS 116.3102(1)(k) (incorporated into NRS 116.3116(1)).

5
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right to charge a unit owner “reasonable fees to cover the costs of collecting any past due
obligation.” NRS 116.310313 is not referenced in NRS 116.3116 or NRS 116.3102, nor
does NRS 116.310313 specifically provide for the association’s right to lien the unit for
such costs.

In contrast, NRS 116.310312, also adopted in 2009, allows an association to enter the
grounds of a unit to maintain the property or abate a nuisance existing on the exterior of
the unit. NRS 116.310312 specifically provides for the association’s expenses to be a lien
on the unit and provides that the lien is prior to the first security interest.5 NRS
116.3102(1)(j) was amended to allow these expenses to be part of the lien described in
NRS 116.3116(1). And NRS 116.3116(2) was amended to allow these expenses to be
included in the association’s super priority lien.

The Commission’s advisory opinion from December 2010 also relies on changes to
the Uniform Act from 2008 to support the notion that collection costs should be part of
the association’s super priority lien. Nevada has not adopted those changes to the
Uniform Act. Since the Commission’s advisory opinion, the Nevada Legislature had an
opportunity to clarify the law in this regard.

In 2011, the Nevada Legislature considered Senate Bill 174, which proposed changes
to NRS 116.3116. S.B. 174 originally included changes to NRS 116.3116(1) such that the
association’s lien would specifically include “costs of collecting” as defined in NRS
116.310313. S.B. 174 proposed changes to NRS 116.3116 (1) and (2) to bring the statute
in line with the changes to the same provision in the Uniform Act amended in 2008.

The Uniform Act’s amendments were removed from S.B. 174 by the first reprint. As
amended, S.B. 174 proposed changes to NRS 116.3116(2) expanding the super priority

lien amount to include costs of collecting not to exceed $1,950, in addition to 9 months

5 See NRS 116.310312(4) and (6).
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of assessments. S.B. 174 was discussed in great detail and ultimately died in
committee.6

Also in 2011, Senate Bill 204 — as originally introduced — included changes to NRS
116.3116(1) to expand the association’s lien to include attorney’s fees and costs and “any
other sums due to the association.”” The bill’s language was taken from the Uniform Act
amendments in 2008. All changes to NRS 116.3116(1) were removed from the bill prior
to approval.

The Nevada Legislature’s actions in the 2009 and 2011 sessions are indicative of its
intent not to make costs of collecting part of the lien. The Nevada Legislature could
have made the costs of collecting part of the association’s lien, like it did for costs under
NRS 116.310312. It did not do so. In order for the association to have a right to lien a
unit under NRS 116.3116(1), the charge or expense must fall within a category listed in
the plain language of the statute. Costs of collecting do not fall within that language.
Based on the foregoing, the Division concludes that the association’s lien does not
include “costs of collecting” as defined by NRS 116.310313.

A possible concern regarding this outcome could be that an association may not be
able to recover their collection costs relating to a foreclosure of an assessment lien.
While that may seem like an unreasonable outcome, a look at the bigger picture must be
considered to put it in perspective. NRS 116.31162 through NRS 116.31168, inclusive,
outlines the association’s ability to enforce its lien through foreclosure. Associations
have a lien for assessments that is enforced through foreclosure. The association’s
expenses are reimbursed to the association from the proceeds of the sale. NRS
116.31164(3)(c) allows the proceeds of the foreclosure sale to be distributed in the

following order:

(1) The reasonable expenses of sale;

¢ See http://leg.state.nv.us/Session/76th2011/Reports/history.cfm?ID=423.
7 Senate Bill No. 204 — Senator Copening, Sec. 49, In. 1-16, February 28, 2011.

7
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(2) The reasonable expenses of securing possession before sale, holding,
maintaining, and preparing the unit for sale, including payment of taxes
and other governmental charges, premiums on hazard and liability
insurance, and, to the extent provided for by the declaration, reasonable
attorney’s fees and other legal expenses incurred by the association;

(3) Satisfaction of the association’s lien;

(4) Satisfaction in the order of priority of any subordinate claim of record;
and

(5) Remittance of any excess to the unit’s owner.

Subsections (1) and (2) allow the association to receive its expenses to enforce its lien
through foreclosure before the association’s lien is satisfied. Obviously, if there are no
proceeds from a sale or a sale never takes place, the association has no way to collect its
expenses other than through a civil action against the unit owner. Associations must
consider this consequence when making decisions regarding collection policies

understanding that every delinquent assessment may not be treated the same.

Il. NRS 116.3116(2) ESTABLISHES THE PRIORITY OF THE
ASSOCIATION’S LIEN.

Having established that the association has a lien on the unit as described in
subsection (1) of NRS 116.3116, we now turn to subsection (2) to determine the lien’s
priority in relation to other liens recorded against the unit. The lien described by NRS
116.3116(1) is what is referred to in subsection (2). Understanding the priority of the
lien is an important consideration for any board of directors looking to enforce the lien
through foreclosure or to preserve the lien in the event of foreclosure by a first security
interest.

NRS 116.3116(2) provides that the association’s lien is prior to all other liens
recorded against the unit except: liens recorded against the unit before the declaration;
first security interests (first deeds of trust); and real estate taxes or other governmental
assessments. There is one exception to the exceptions, so to speak, when it comes to
priority of the association’s lien. This exception makes a portion of an association’s lien
prior to the first security interest. The portion of the association’s lien given priority

status to a first security interest is what is referred to as the “super priority lien” to
8
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MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641 CLERK OF THE COURT
mbohn@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 125

Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff

DISTRICT COURT

O o0 1 & i = W

CLARK COUNTY, NEVADA

0 A-13-679095-C

11 [ DAISY TRUST CASE NO.!
DEPT NO.: XVI I I
12 Plaintiff,

131 vs EXEMPTION FROM ARBITRATION:

Title to real property

14 || WELLS FARGO BANK NA, MTC
FINANCIAL, INC., dba TRUSTEE CORPS,

15 | PONALD K. BLUME and CYNTHIA S.
BLUME

16 Defendants.

17
COMPLAINT

18

19 Plaintiff, Daisy Trust, by and through it’s attorney, Michael F. Bohn, Esq. alleges as follows:

20 1. Plaintiff is the owner of the real property commonly known as 10209 Dove Row Avenue,

1 Las Vegas, Nevada.

2 2. Plaintiff obtained title by way of foreclosure deed recorded on August 9, 2012,

73 3. The plaintiff’s title stems from a foreclosure deed arising from a delinquency in

24 assessments due from the former owner to the Westminster at Providence Association, pursuant to

)5 NRS Chapter 116.

26 4. Defendant Wells Fargo Home NA is the assignee of a deed of trust which was recorded as

7 [ encumbrance to the subject property on September 28, 2007.

28 )
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5. Defendant MTC Financial dba Trustee Corps is the trustee on the deed of trust.

8. Defendants Donald K. Blume and Cynthia S. Blume are the former owner of the subject
real property.

9. The interest of each of the defendants has been extinguished by reason of the foreclosure
sale resulting from a delinquency in assessments due from the former owners, Donald K. Blume and
Cynthia S. Blume to the Westminster at Providence Association, pursuant to NRS Chapter 116.

10. Nonetheless, defendant Wells Fargo has recorded a notice of default and election to sell
under it’s deed of trust pursuant to NRS 107.080.

11. Defendant Wells Fargo has failed to provide statutory notice of the forclosure to the

plaintiff .
12. Plaintiff is entitled to an injunction prohibiting the foreclosure sale from proceeding.
13. The plaintiff is entitled to an award of attorneys fees and costs.
SECOND CLAIM FOR RELIEF
14. Plaintiff repeats the allegations contained in paragraphs 1 through 13.
15. Plaintiff is entitled to a determination from this court, pursuant to NRS 40.010 that the
plaintiff is the rightful owner of the property and that the defendants have no right, title, interest or

claim to the subject property.
16. The plaintiff is entitled to an award of attorneys fees and costs.

THIRD CLAIM FOR RELIEF

17. Plaintiff repeats the allegations contained in paragraphs 1 through 16.

18. Plaintiff seeks a declaration from this court, pursuant to NRS 40.010, that title in the
property is vested in plaintiff free and clear of all liens and encumbrances, that the defendants herein
have no estate, right, title or interest in the property, and that defendants are forever enjoined from
asserting any estate, title, right, interest, or claim to the subject property adverse to the plaintiff.

19. The plaintiff is entitled to an award of attorneys fees and costs.

WHEREFORE, plaintiff prays for Judgment as follows:

1. For injunctive relief;
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2. For a determination and declaration that plaintiff is the rightful holder of title to the
property, free and clear of all liens, encumbrances, and claims of the defendants.

3. For a determination and declaration that the defendants have no estate, right, title, interest
or claim in the property.

4. For a judgment forever enjoining the defendants from asserting any estate, right, title,
interest or claim in the property; and

5. For such other and further relief as the Court may deem just and proper.

DATED this 28™ day of March 2013.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_/ s/ Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 125
Las Vegas, Nevada §9119
Attorney for plaintiff
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TIAFD

MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawiirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 125
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

DAISY TRUST
Plaintiff,

VS.

WELLS FARGO BANK NA, MTC

FINANCIAL, INC., dba TRUSTEE CORPS,

DONALD K. BLUME and CYNTHIA S.
BLUME

Defendants.

CASE NO.:
DEPT NO.:

INITIAL APPEARANCE FEE DISCLOSURE
Pursuant to NRS Chapter 19, filing fees are submitted for the party appearing in the above-

entitled action as indicated below:
Daisy Trust Plaintiff

TOTAL REMITTED:

$270.00
$270.00

DATED this 28" day of March 2013.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_ /s /Michael F. Bohn, Esq. /
MICHAEL F. BOHN, ESQ.
376 East Warm Springs Road, Ste. 125
Las Vegas, Nevada 89119
Attorney for plaintiff

1
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EXPT

MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawiirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 125
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

DAISY TRUST
Plaintiff,

VS.

CITIMORTGAGE, INC., NORTHWEST
TRUSTEE SERVICES, and JAMAINE T.
SMITH

Defendants.

CASE NO.: A679113
DEPT NO.: X

Electronically Filed

03/28/2013 03:03:28 PM

R

CLERK OF THE COURT

EX PARTE MOTION FOR TEMPORARY RESTRAINING ORDER: or

ALTERNATIVELY, FOR ORDER TO SHOW CAUSE WHY A PRELIMINARY

INJUNCTION SHOULD NOT ISSUE

Plaintiff Daisy Trust, by and through it’s attorney, Michael F. Bohn, Esq., moves this court for

a temporary restraining order to prohibit a foreclosure sale. This motion is based upon the points and

authorities contained herein.

FACTS

Plaintiff is the owner of the real property commonly known as 6732 Fort Benton Road, Las

Vegas, Nevada. Plaintiff obtained title by way of foreclosure deed recorded on September 20, 2012,

A copy of the deed is Exhibit 1. The plaintiff’s title stems from a foreclosure deed arising from a

delinquency in assessments due from the former owner to the Copper Creek Estates, pursuant to NRS
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Chapter 116.

Defendant Citimortgage, Inc. is the assignee of a deed of trust which was recorded as an
encumbrance to the subject property on May 22, 2009. Defendant Northwest Trustee Services is the
substituted trustee on the deed of trust. A copy of the trust deed is Exhibit 2. Defendant Jamaine T.
Smith is the former owner of the subject real property.

The interest of each of the defendants has been extinguished by reason of the foreclosure sale
resulting from a delinquency in assessments due from the former owners, Jamaine T. Smith to the
Copper Creek Estates pursuant to NRS Chapter 116.

Defendant Citimortgage, Inc. has recorded a notice of default and election to sell under it’s deed
of trust pursuant to NRS 107.080, and has recorded a notice of sale. The notice of sale was recorded on
March 27, 2013, and a copy is not yet available.

The plaintiff now moves for an injunction to stop the foreclosure.

POINTS AND AUTHORITIES

14 {[A. An injunction is an appropriate remedy

15
16
17
18
19
20
21
22
23
24
25
26
27
28

NRS 33.010 provides in part:

Cases in which injunction may be granted. An injunction may be granted in the
following cases:

1. When it shall appear by the complaint that the plaintiff is entitled to the relief
demanded, and such relief or any part thereof consists in restraining the commission or
continuance of the act complained of, either for a limited period or perpetually.

2. When it shall appear by the complaint or affidavit that the commission or
continuance of some act, during the litigation, would produce great or irreparable injury
to the plaintiff,

3. When it shall appear, during the litigation, that the defendant is doing or
threatens, or is about to do, or is procuring or suffering to be done, some act in violation
of the plaintiff's rights respecting the subject of the action, and tending to render the
judgment ineffectual.

NRCP 65, involving Temporary Restraining Orders provides in part:

(b) Temporary Restraining Order; Notice; Hearing; Duration. A temporary restraining
order may be granted without written or oral notice to the adverse party or his attorney
only if (1) it clearly appears from specific facts shown by affidavit or by the verified

complaint that immediate and irreparable injury, loss, or damage will result to the
applicant before the adverse party or his attorney can be heard in opposition, and (2) the

2
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applicant's attorney certifies to the court in writing the efforts, if any, which have been
made to give the notice and the reasons supporting his claim that notice should not be
required. Every temporary restraining order granted without notice shall be indorsed
with the date and hour of issuance; shall be filed forthwith in the clerk's office and
entered of record; shall define the injury and state why it is irreparable and why the order
was granted without notice; and shall expire by its terms within such time after entry,
not to exceed 15 days, as the court fixes, unless within the time so fixed the order, for
good cause shown, is extended for a like period or unless the party against whom the
order is directed consents that it may be extended for a longer period. The reasons for
the extension shall be entered of record. In case a temporary restraining order 1s granted
without notice, the motion for a preliminary injunction shall be set down for hearing at
the earliest possible time and takes precedence of all matters except older matters of the
same character; and when the motion comes on for hearing the party who obtained the
temporary restraining order shall proceed with the application for a preliminary
injunction and, if he does not do so, the court shall dissolve the temporary restraining
order. On 2 days' notice to the party who obtained the temporary restraining order
without notice or on such shorter notice to that party as the court may prescribe, the
adverse party may appear and move its dissolution or modification and in that event the
court shall proceed to hear and determine such motion as expeditiously as the ends of
justice require.

A preliminary injunction is available upon a showing that the party seeking it enjoys a reasonable
probability of success on the merits, and that the defendant's conduct, if allowed to continue, will result

in irreparable harm for which compensatory damages is an inadequate remedy. S.0.C.. Inc. v. Mirage

Casino-Hotel, 117 Nev.403;23 P.3d 243 (2001); Dangberg Holdings v. Douglas Co., 115 Nev. 129, 978

P.2d 311(1999); Pickett v. Comanche Construction, Inc., 108 Nev. 422, 426, 8§36 P.2d 42, 44 (1992);

Dixon v. Thatcher, 103 Nev. 414, 742 P.2d 1029 (1987); Sobol v. Capital Management, 102 Nev. 444,

446, 726 P.2d 335 (1986); citing Number One Rent-A-Car v. Ramada Inns, 94 Nev. 779, 780, 587 P.2d

1329,1330 (1978).  The balance of hardships between the parties is also a factor to be considered.
Ottenheimer v. Real Estate Division, 91 Nev. 338, 535 P .2d 1284 (1975).

The Supreme Court has ruled that if real property is permitted to be sold at foreclosure sale, the
plaintiff would suffer irreparable harm for which money damages would be inadequate. Pickett v.

Comanche Construction, 108 Nev. 422, 836 P.2d 42 (1992). Real property are considered unique and

loss of property rights generally result in irreparable harm. Dixon v. Thatcher, 103 Nev. 414,742 P.2d

1029 (1987) as such, an injunction is proper to prohibit foreclosures when the plaintiff has shown that
it is entitled to relief. Here, the plaintiff is entitled to relief because the defendants deed of trust was

extinguished by the foreclosure on the HOA lien.

APP000008




1 [IB. The defendants deed of trust has been extinguished by the foreclosure on the HOA lien

2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

NRS 116.3116 provides in part:

Liens against units for assessments.

1. The association has a lien on a unit for any construction penalty that is imposed
against the unit’s owner pursuant to NRS 116.310305, any assessment levied against
that unit or any fines imposed against the unit’s owner from the time the
construction penalty, assessment or fine becomes due Unless the declaration otherwise
provides, any penalties, fees, charges, late charges, fines and interest charged pursuant to
paragraphs (j) to (n), inclusive, of subsection 1 of NRS 116.3102 are enforceable as
assessments under this section. If an assessment is payable in installments, the full amount
of the assessment is a lien from the time the first installment thereof becomes due.

2. A lien under this section is prior to all other liens and encumbrances on a unit
except:

(a) Liens and encumbrances recorded before the recordation of the declaration and,
in a cooperative, liens and encumbrances which the association creates, assumes or takes
subject to;

(b) A first security interest on the unit recorded before the date on which the
assessment sought to be enforced became delinquent or, in a cooperative, the first security
interest encumbering only the unit’s owner’s interest and perfected before the date on
which the assessment sought to be enforced became delinquent; and

(c) Liens for real estate taxes and other governmental assessments or charges against

the unit or cooperative.
The lien is also prior to all security interests described in paragraph (b) to the extent
of any charges incurred by the association on a unit pursuant to NRS 116.310312
and to the extent of the assessments for common expenses based on the periodic
budget adopted by the association pursuant to NRS 116.3115 which would have
become due in the absence of acceleration during the 9 months immediately
preceding institution of an action to enforce the lien, unless federal regulations adopted
by the Federal Home Loan Mortgage Corporation or the Federal National Mortgage
Association require a shorter period of priority for the lien. If federal regulations adopted
by the Federal Home Loan Mortgage Corporation or the Federal National Mortgage
Association require a shorter period of priority for the lien, the period during which the
lien is prior to all security interests described in paragraph (b) must be determined in
accordance with those federal regulations, except that notwithstanding the provisions of
the federal regulations, the period of priority for the lien must not be less than the 6
months immediately preceding institution of an action to enforce the lien. This subsection
does not affect the priority of mechanics’ or materialmen’s liens, or the priority of liens
for other assessments made by the association.

When the language of a statute is plain and unambiguous, a court should give that language its

ordinary meaning and not go beyond it. City Council of Reno v. Reno Newspapers, 105 Nev. 886, 891,

784 P.2d 974,977 (1989). Additionally, courts must construe statutes to give meaning to all of their parts
and language, and this court will read each sentence, phrase, and word to render it meaningful within the

context of the purpose of the legislation. Board of County Comm'rs v. CMC of Nevada, 99 Nev. 739,

744, 670 P.2d 102, 105 (1983). A statute should be interpreted to give the terms their plain meaning,
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considering the provisions as a whole, so as to read them in a way that would not render words or phrases

superfluous or make a provision nugatory. Southern Nevada Homebuilders v. Clark County 121 Nev.

446,117 P.3d 171 (2005). A statute should be construed so that no part is rendered meaningles®ublic

Employee’s Benefits Program v. L.as Vegas Metropolitan Police Department 124 Nev. 138, 179 P.3d 542

(2008). Statutes must construed so as to avoid absurd resultin re Orpheus Trust 124 Nev. 170, 179 P.3d

562 (2008); Hunt v. Warden, 111 Nev. 1284, 903 P.2d 826 (1995).

The 9 month period in which the associations’ lien is granted priority is commonly referred to as

the “super priority” lien. In the case of State Department of Business and Industry v. Nevada

Association Services, 128 Nev. Adv. Op. 34 (2012) the court stated in a footnote defining *‘super

priority” that:

Priority status over certain types of encumbrances is granted to liens against units for
delinquent assessments. NRS 116.3116(2); NRS 116.093 (defining “unit™).

The plain language of the statute of the statute is this 9 months “super priority” lien of the
association’s has priority over trust deeds. The statute is written in the negative. It first lists three
categories of liens which the associations’ lien is not prior to:

“A lien under this section is prior to all other liens and encumbrances on a unit except:”

The statute then lists the three categories as

(a) liens recorded before the CC & R’s,

(b) mortgage liens, and

(c) liens for taxes and other governmental assessments or charges.

In the same paragraph, the statute then states that the “super priority” lien only takes priority over
the “liens described in subsection (b), which is the mortgage lien. The relevant portion of the statute
states:

The lien is also prior to all security interests described in paragraph (b) to the extent of any

charges incurred by the association on a unit . .. .and to the extent of the assessments for

common expenses . . . .which would have become due in the absence of acceleration

during the 9 months immediately preceding institution of an action to enforce the lien....

The statute specifies that the 9 month super priority lien is not “prior to” liens recorded before the
CC&Rs or liens for real estate taxes and other governmental charges or charges. The only liens which

are subject to the “‘super priority” exception are mortgage liens.

It is hornbook law that foreclosure of a superior lien extinguishes all junior liens. See Aladdin

5
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Heating Corp. v. Trustees of Central States 93 Nev. 257, 563 P.2d 82 (1977). Once the HOA forecloses

on it’s “super priority” lien, the junior liens, which would include the mortgage lien, is extinguished.

This interpretation is the only rational, logical interpretation, that would not lead to absurd results.
The only way to make sure that the HOA gets payment from the first is if the first is in danger of losing
it’s priority. This is exactly the same situation as a junior mortgage which seeks to protects it’s security
interest.

In the case of State Department of Business and Industry v. Nevada Association Services, 128

Nev. Adv. Op. 34 (2012), the court upheld an injunction prohibiting the State Department of Business
and Industry, Financial Institutions Division from enforcing it’s declaratory order and advisory opinion
regarding the amount of HOA lien fees associations could collect. The court held that the Financial
Institutions Division did not have jurisdiction or authority to interpret NRS Chapter 116. The court
stated:

The language of NRS 116.615 and NRS 116.623 is clear and unambiguous. . . . .

Based on a plain, harmonized reading of these statutes, the responsibility of determining

which fees may be charged, the maximum amount of such fees, and whether they

maintain a priority, rests with the Real Estate Division and the CCICCH.

We therefore determine that the plain language of the statutes requires that the

CCICCH and the Real Estate Division, and no other commission or division,

interpret NRS Chapter 116. Consequently, the Department lacked jurisdiction to issue

an advisory opinion interpreting NRS Chapter 116. Therefore, the district court did not

abuse its discretion in determining that NAS had a likelihood of success on the merits.

We therefore determine that the plain language of the statutes requires that the CCICCH

and the Real Estate Division, and no other commission ordivision, interpret NRS Chapter

116.. .. (emphasis added)

The court specifically noted that the Real Estate Division had the responsibility to determine
whether the fees “maintain a priority” rests with the Real Estate Division. In response to this decision,
the Real Estate Division issued it’s opinion interpreting NRS 116.3116. Attached as Exhibit 3 is the
advisory opinion dated December 12, 2012.

Section II of the opinion, cites to a portion of Section 2 to the commentary from the drafters of

the Uniform Common-Interest Ownership Act (UCIOA).

The opinion letter from the Real Estate Division states in part, beginning on page 8 (Bates
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NRS 116.3116(2) provides that the association’s lien is prior to all other liens

recorded against the unit except: liens recorded against the unit before the declaration;
first security interests (first deeds of trust); and real estate taxes or other governmental
assessments, There is one exception to the exceptions, so to speak, when it comes to
priority of the association’s lien. This exception makes a portion of an associations lien
prior to the first security interest. The portion of the association’s lien given priority status
to a first security interest is what is referred to as the “super priority lien” to distinguish
it from the other portion of the association’s lien that is subordinate to a first security
interest.

The ramifications of the super priority lien are significant in light of the fact that superior
liens, when foreclosed, remove all junior liens. An association can foreclose its super
priority lien and the first security interest holder will either pay the super priority lien
amount or lose its security. NRS 116.3116 1s found in the Uniform Actat § 3-116. Nevada
adopted the original language from § 3-116 of the Uniform Act in 1991. From its
inception, the concept of a super priority lien was a novel approach. The Uniform Act
Comments to §3-116 state:

[A]s to prior first mortgages, the association’s lien does have priority for
6 months’ assessments based on the periodic budget. A significant
department from existing practice, the 6 months’s priority for the
assessment lien strikes an equitable balance between the need to enforce
collection of unpaid assessments and the obvious necessity for protecting
the priority of the security interests of mortgage lenders. As a practical
matter, mortgage lenders will most likely pay the 6 months’s assessments
demanded by the association rather than having the association foreclose
on the unit. If the mortgage lender wishes, an escrow for assessments can
be required. Since this provision may conflict with the provisions of some
state statutes which forbid some lending institutions from making loans
not secured by first priority liens, the law of each state should be reviewed
and amended when necessary.

This comment on § 3-116 illustrates the intent to allow for 6 months of assessments to be
prior to a first security interest. The reason this was done was to accommodate the
association’s need to enforce collection of unpaid assessments. The controversy
surrounding the super priority lien is in defining its limit. This is an important
consideration for an association looking to enforce its lien. There is little benefit to an
association if it incurs expenses pursuing unpaid assessments that will be eliminated by
an imminent foreclosure of the first security interest. As stated in the comment, it is also
likely that the holder of the first security interest will pay the super priority lien amount
to avoid foreclosure by the association.

The Supreme Court has repeatedly held that courts should attach substantial weight to an

24 [ladministrative body’s interpretation of statutes which it is charged to enforce. Folio v. Briggs 99 Nev.

25
26
27
28

30, 656 P.2d 842 (1983); Sierra Pacific Power Co. v. Department of Taxation 96 Nev. 295, 607 P.2d

1147 (1980); Clark County School District v. L.ocal Government Employee Management Relations Board

90 Nev. 442, 530 P.2d 114 (1974).

APP000012




O o0 1 S b =W N

[\ T N T N T (N T N T N T N T N T NN T e g T T e S e S g e S
o0 ~1 O W ks W D= DN SN s WD RO

The Supreme Court has frequently stated that when interpreting a statute, the court should review

the legislative history to determine the Legislature’s intent. State v. Tricas 128 Nev. Ad. Op. 62,290 P.3d
255 (2012); Gold Ridge Partners v. Sierra Pacific Power Co. 128 Nev. Adv. Op. 47, 285 P.3d 1059

(2012).

Chapter 116 of the Nevada Revised Statutes is derived from the Uniform Common-Interest
Ownership Act (UCIOA). Section 2 to the commentary from the drafters of the uniform act is the
relevant portion pertaining to the “super priority” lien, and was cited in the opinion letter from the Real
Estate Division. The entirety of section 2 reads:

2. To ensure prompt and efficient enforcement of the association’s lien for un-paid

assessments, such liens should enjoy statutory priority over most other liens. Accordingly,

subsection (a) provides that the associations’s lien takes priority over all other liens and
encumbrances except those recorded prior to the recordation of the declaration, those
imposes for real estate taxes or other governmental assessments or charges against the

unit, and first mortgages recorded before the date the assessment became delinquent.

However, as to prior first mortgages, the association’s lien does have priority for 6

months’ assessments based on the periodic budget. A significant department from

existing practice, the 6 months’s priority for the assessment lien strikes an equitable
balance between the need to enforce collection of unpaid assessments and the obvious

necessity for protecting the priority of the security interests of mortgage lenders. As a

practical matter, mortgage lenders will most likely pay the 6 months’s assessments

demanded by the association rather than having the association foreclose on the unit.

If the mortgage lender wishes, an escrow for assessments can be required. Since this

provision may conflict with the provisions of some state statutes which forbid some

lending institutions from making loans not secured by first priority liens, the law of

each state should be reviewed and amended when necessary. (emphasis added)

This language clearly shows the intent for the HOA lien to have priority over the first mortgage
holder. Why else would the mortgage lender pay the assessments rather than have the unit go to
foreclosure? Why else would the various state statutes have to be amended when necessary? Simply
because the holder of the first would lose it’s priority to the HOA lien.

The committee notes also notes that the lender could provide for escrow for assessments. This
is commonly done for taxes and insurance.

The language of the trust deed requires the borrower itself makes provision for the escrow of
assessments for HOA obligations, requires the borrower to satisfy all HOA payments, and even contains
a rider specifically because the loan is on a property governed by an HOA. A copy of the trust deed in

question is Exhibit 2,
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Page 4 of the trust deed, bates stamped DT0O00007 provides in part:

3. Funds for Escrow Items.Borrower shall pay to Lender on the day Periodic Payments
are due under the Note, until the Note is paid in full, a sum (the “Funds”) to provide for
payment of amounts due for: (a) taxes and assessments and other items which can attain
priority over this Security Instrument as a lien or encumbrance on the Property; ....
These items are called “Escrow Items.” At origination or at any time during the term
of the Loan, Lender may require that Community Association Dues, Fees and
Assessments, if any, be escrowed by Borrower, and such dues, fees and assessments
shall be an Escrow Item. (emphasis added)

On page 5 of the trust deed, paragraph 4 begins at Bates DT000008:

Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines and
impositions attributable to the Property which can attain priority over this Security
Instrument, leasehold payments or ground rents on the Property, if any, and Community
Association Dues, Fees, and assessments, if any. To the extent that these items are
Escrow Items, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security
Instrument unless Borrower: (a) agrees in writing to the payment of the obligation secured
by the lien in a mannere acceptable to Lender, but only so long as Borrower 1s performing
such agreement; (b) contests the lien in good faith by, or defends against enforcement of
the lien in, legal proceedings which in Lender’s opinion operate to prevent the
enforcement of the lien while those proceedings are pending, but only until such
proceedings are concluded; or (c) secures from the holder of the lien an agreement
satisfactory to Lender subordinating the lien to this Security Instrument. If Lender
determines that any part of the Property is subject to a lien which can attain priority over
this Security Instrument, Lender may give Borrower a notice identifying the lien. Within
10 days of the date on which that notice is given, Borrower shall satisfy the lien or take
one or more of the actions set forth above in this Section 4.

On page 7 (Bates number DT000010) , paragraph 9 begins:

Protection of Lender’s Interest in the Property and Rights Under this Security
Instrument, If (a) Borrower fails to perform the covenants and agremeents contained in
this Security Instrument, (b) there is a legal proceeding that might significantly affect
Lender’s interest in the Property and/or rights under this Security Instrument (such as a
proceeding in bankruptcy, probate, for condemnation or forfeiture, for enforcement of a
lien which may attain priority over this Security Instrument or to enforce laws or
regulations), OR (C) Borrower has abandoned the Property, then Lender may do and pay
for whate ver is reasonable or appropriate to protect Lender’s intereset in the Property and
rights under this Security Instrument, including protecting and/or assessing the value of
the Property, and securing and/or repairing the Property. Lender’s actions can include,
but are not limited to: (a) paying any sums secured by a lien which has priority over
this Security Instrument; (b) appearing in court; and (c) paying reasonable attorneys’
fees to protect its interest in the Property and/or rights under this Security Instrument,
including its secured position in a bankruptcy proceeding.....

Any amounts disbursed by Lender under this Section 9 shall become additional debt

of borrower secured by this Security Instrument. These amounts shall bear interest
at the Note rate from the date of disbursement and shall be payable, with such interest,

9
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upon notice from Lender to Borrower requesting payment. (emphasis added)

Paragraph 22 on page 123 (Bates stamp DT000016) describes the lender’s remedies, including
foreclosure on the trust deed.

The trust deed also has a “Planned Unit Development Rider.” (Bates stamped DT000019) This
repeats the borrowers obligations to pay assessments. Page 1 of the rider provides in part:

PUD COVENANTS. In addition to the covenants and agreements made in the Security
instrument, Borrower and Lender further covenant and agree as follows:

A. PUD OBLIGATIONS. Borrower shall perform all of Borrower’s obligations under
the PUD’s Project’s Constituent Documents. The “Constituent Documents™ are the (1)
Declaration or any other document which creates the Condominium Project; (ii)by-laws
(ii1) code of regulation; and (iv) other equivalent documents. Borrower shall promptly
pay, when due, all dues and assessments imposes pursuant to the Constituent
Documents. (emphasis added)

Paragraph F on page 2 of the PUD Rider, Bates DT000020 states:

F. Remedies. If Borrower does not pay PUD dues and assessments when due, then
Lender may pay them. Any amounts disbursed by Lender under this paragraph F shall
become additional debt of Borrowere secured by the security Instrument. Unless
Borrower and Lender agree to other terms of payment, these amounts shall bear interest
from the date of disbursement at the Note rate and shall be payable, with interest, upon
notice from Lender to Borrower requesting payment.

As demonstrated by the language in these form documents, the lenders have anticipated that HOA
“super liens” would have priority, and have provided protections for themselves in their own documents.

The court of appeals for the state of Washington in the case of Summerhill Village Homeowners

Association v. Roughly, 166 Wash.App. 625,270 P.3d 639 (2012), modified at 289 P.3d 645 (2012) has

recently ruled that under the similar Washington state version of the UCIOA that foreclosure of the
priority lien of an association extinguishes the outstanding deeds of trust. The Washington State statute,
64.34.364. provides, in relevant part:

Lien for assessments
(1) The association has a lien on a unit for any unpaid assessments levied against a unit
from the time the assessment is due.

(2) A lien under this section shall be prior to all other liens and encumbrances on a unit
except: (a) Liens and encumbrances recorded before the recording of the declaration; (b)
a mortgage on the unit recorded before the date on which the assessment sought to be
enforced became delinquent; and (c) liens for real property taxes and other governmental
assessments or charges against the unit. A lien under this section is not subject to the
provisions of chapter 6.13 RCW.

10
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1 (3) Except as provided in subsections (4) and (5) of this section, the lien shall also be prior
to the mortgages described in subsection (2)(b) of this section to the extent of assessments
for common expenses, excluding any amounts for capital improvements, based on the
periodic budget adopted by the association pursuant to RCW 64.34.360(1) which would
have become due during the six months immediately preceding the date of a sheriff's sale
in an action for judicial foreclosure by either the association or a mortgagee, the date of
a trustee's sale in a nonjudicial foreclosure by a mortgagee, or the date of recording of the
declaration of forfeiture in a proceeding by the vendor under a real estate contract.

(4) The priority of the association's lien against units encumbered by a mortgage held by
an eligible mortgagee or by a mortgagee which has given the association a written request
for a notice of delinquent assessments shall be reduced by up to three months if and to the
extent that the lien priority under subsection (3) of this section includes delinquencies
which relate to a period after such holder becomes an eligible mortgagee or has given such
notice and before the association gives the holder a written notice of the delinquency. This
subsection does not affect the priority of mechanics' or materialmen's liens, or the priority
of liens for other assessments made by the association.

O o0 1 & i = W

10 (5) If the association forecloses its lien under this section nonjudicially pursuant to chapter

61.24 RCW, as provided by subsection (9) of this section, the association shall not be
11 entitled to the lien priority provided for under subsection (3) of this section.
12 The Nevada statute is wordier, and includes fines as part of assessments as part of the lien. The
13 [[biggest difference between the Nevada statute and the Washington state statute 1s that in Washington, the
14 [[HOA has to conduct a judicial foreclosure to keep it’s priority.
15 The Washington Court of Appeals ruled that the HOA lien was prior to the first mortgage holder

16 [land that the foreclosure sale of the HOA lien extinguished out the security interest of the mortgage holder.

17 IThe court stated:

18 As a general rule, the priority of competing lien claims depends on the order in which
those claims attached to the encumbered property, subject to recording requirements.

19 There are exceptions to this “first in time, first in right” rule. One of those is found in the
Condominium Act, chapter 64.34 RCW:

20

21

The term “mortgage” includes a deed of trust. Thus, a condominium association's lien for
22 common expense assessments has limited priority over deeds of trust recorded before the
lien arises. This is often termed *‘super priority.”

23

q 10 The official comments to RCW 64.34.364 reveal the expectation of the legislature:
24 “As a practical matter, mortgage lenders will most likely pay the assessments demanded

by the association which are prior to its mortgage rather than having the association
25 foreclose on the unit and eliminate the lender's mortgage lien.” FN6
26 FN6. 2 SENATE JOURNAL, 51st Leg., Reg., 1st & 2nd Spec. Sess., at

2080 (Wash. 1990); see also 1 SENATE JOURNAL, 51st Leg. Sess., Reg.

27 Sess., at 376 (Wash. 1990). It appears the Senate adopted the Washington
28 11
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State Bar Association comments, which are substantially identical to the
official comments to the Uniform Condominium Act concerning this
section.

q 11 Therefore, under the statute, Summerhill's 2008 assessment lien had priority over the
2006 deed of trust to the extent of Summerhill's assessments for common expenses.
Deutsche Bank's predecessor, MERS, was included in and notified of the foreclosure
action, but GMAC, as the loan servicer, did not facilitate payment of the assessment lien
prior to the sheriff's sale. The sale extinguished the 2006 deed of trust. The question
now is whether Deutsche Bank can redeem. (emphasis added)

In a case involving an HOA lien out of the state of Virginia, Board of Directors v. Wachovia Bank

581 S.E. 2d 201 (Va. 2003), the court held that the bank’s mortgage lien had priority over the lien held
by the HOA. In that case, however, the Virginia statute specifically held that the mortgage lien had
priority. The statute in question provides:

55-79.84. Lien for assessments

A. The unit owners' association shall have a lien on every condominium unit for unpaid

assessments levied against that condominium unit in accordance with the provisions of

this chapter and all lawful provisions of the condominium instruments. The said lien,

once perfected, shall be prior to all other liens and encumbrances except (i) real estate

tax liens on that condominium unit, (ii) liens and encumbrances recorded prior to the

recordation of the declaration, and (iii) sums unpaid on any first mortgages or first

deeds of trust recorded prior to the perfection of said lien for assessments and

securing institutional lenders. The provisions of this subsection shall not affect the

priority of mechanics’ and materialmen's liens. (emphasis added)

If the Nevada legislature wanted to be clear that the bank’s lien had priority, it could have
specifically stated so in the Nevada statute. Instead the clear language of the Nevada statute is that the
nine month “super lien” has priority over the bank’s mortgage.

i
/1]

/11

12
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CONCLUSION

The language of NRS 116.3116 1is clear that the 9 month HOA “super priority” lien has
precedence over the mortgage lien. The advisory opinion of the Real Estate Division is consistent with
the plain language of the statute, the intent of the statute as demonstrated by the committee advisory
notes, and the judicial decision from the state of Washington interpretation a substantially similar statute.
The plaintiffs title should be found to be free and clear of any mortgage lien or encumbrances asserted
by the defendants.

The real property is unique and injunctions are commonly issued to stop foreclosures pending the
outcome of litigation. Accordingly, the court should grant injunctive relief to the plaintiff and stop the
pending foreclosure.

DATED this 28" day of March 2013.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_ /s / Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 125
Las Vegas, Nevada 89119
Attorney for plaintiff

13
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Inet #: 201209200001821
Fesa: $18.00 N/C Fee: $0.00
RPTT: $38.25 Ex: #
09/20/2012 09:34:43 Al

"’ / Receipt #: 1313970
Regqueator:

MORTH AMERICAHN TITLE COCMPAN
Recorded By: MAT Fga: 3

Please mail tax statement and DEBRBIE CONWAY
when recorded mail to:
Daisy Trust CLARK COUNTY RECORDER

900 S. Las Vegas Blvd. Ste 810
Las Vegas, Nevada 89101

FORECLOSURE DEED

APN # 161-26-314-020
North American Title #45010-11-35098 NAS # N67084

The undersigned declares:

Nevada Association Services, Inc., herein called agent (for the Copper Creek Estates), was the
duly appointed agent under that certain Notice of Delinquent Assessment Lien, recorded June 17,
2011 as instrument number 0000047 Book 20110617, in Clark County. The previous owner as
reflected on said lien is Jamaine T Smith. Nevada Association Services, Inc. as agent for Copper
Creek Estates does hereby grant and convey, but without warranty expressed or implied to: Daisy
Trust (herein called grantee), pursuant to NRS 116.31162, 116.31163 and 116.31164, all its nght,
title and interest in and to that certain property legally described as: Copper Creek Est, Plat Book
130, Page 16, Lot 37 Clark County

AGENT STATES THAT:

This conveyance is made pursuant to the powers conferred upon agent by Nevada Revised
Statutes, the Copper Creek Estates governing documents (CC&R’s) and that certain Notice of
Delinquent Assessment Lien, described herein. Default occurred as set forth in a Notice of
Default and Election to Sell, recorded on 11/14/2011 as instrument # 0001337 Book 20111114
which was recorded in the office of the recorder of said county. Nevada Association Services,
Inc. has complied with all requirements of law including, but not limited to, the elapsing of 90
days, mailing of copies of Notice of Delinquent Assessment and Notice of Default and the
posting and publication of the Notice of Sale. Said property was sold by said agent, on behalf of
Copper Creek Estates at public auction on 5/11/2012, at the place indicated on the Notice of Sale.
Grantee being the highest bidder at such sale, became the purchaser of said property and paid
therefore to said agent the amount bid $7,100.00 in lawful money of the United States, or by
satisfaction, pro tanto, of the obligations then secured by the Delinquent Assessment Lien.

Dated: September 17, 2012

ﬁ wmhmd

By Misty Blanchgrd\, Agent for Association and Employee of Nevada Association Services

DTO00001
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STATE OF NEVADA )

COUNTY OF CLARK )

On September 17, 2012, before me, Elissa Hollander, personally appeared Misty Blanchard personally
known to me (or proved to me on the basis of satisfactory evidence) to be the person whose name is
subscribed to the within instrument and acknowledged that he/she executed the same in his/her
authorized capacity, and that by signing his/her signature on the instrument, the person, or the entity
upon behalf of which the person acted, executed the instrument.

WITNESS my hand and seal.

(Seal) (Signature)

\;aﬁ.ﬁj&m’g;; Xi\\m,m@

, 2013 § /

T T W W e
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STATE OF NEVADA
DECLARATION OF VALUE

1. Assessor Parcel Number(s)

a. 161-26-314-020

oo o

2. Type of Property:

a.| J Vacant Land b. Single Fam. Res. FOR RECORDERS OPTIONAL USE ONLY
c.| | Condo/Twnhse d.| ]2-4 Plex Book Page:
e.] ] Apt. Bldg f.] | Comm'l/Ind'l Date of Recording:
g.l | Agricultural h.] | Mobile Home Notes:
Other
3.a. Total Value/Sales Price of Property $ 7100.00
b. Deed in Lieu of Foreclosure Only (value of property ( )
¢. Transfer Tax Value: $ 7100.00
d. Real Property Transfer Tax Due $ 38.25

4. If Exemption Claimed:

a. Transfer Tax Exemption per NRS 375.090, Section

b. Explain Reason for Exemption:

5. Partial Interest: Percentage being transferred: 100

%

The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060

and NRS 375.110, that the information provided is correct to the best of their information and belief,
and can be supported by documentation if called upon to substantiate the information provided herein.
Furthermore, the parties agree that disallowance of any claimed exemption, or other determination of
additional tax due, may result in a penalty of 10% of the tax due plus interest at 1% per month. Pursuant

to NRS 375.030, the Buyer and Seller shall be jointly and severally liable for any additional amount owed.

Signature \M ’@M\Q/\l\w\d

N

Signature

SELLER (GRANTOR) INFORMATION
(REQUIRED)

Print Name: Nevada Association Services

Capacity: Agent

Capacity:

BUYER (GRANTEE) INFORMATION
(REQUIRED)
Print Name: Daisy Trust

Address:6224 W, Desert Inn Road

Address: 900 S. Las Vegas Blvd. Ste 810

City:Las Vegas

City: Las Vegas

State: Nevada Zip: 89121

State: Nevada Zip: 89101

COMPANY/PERSON REQUESTING RECORDING (Required if not seller or buygr)
North American Title Company ~ ___ Escrow# 3509 § / ¢ 208y

8485 W. Sunset Road, Suite 111

Las Vegas, Nevada 89113 _

State: Zip:

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED

DTO00003
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Nvcp.msc.xml

Loan Number: 250000171
APN#: 161-26-314-020

ef? ﬁ/f;u ‘7(5,-;

Reeording-Rogquested-by:

Name: FIRST STATE BANK

Address: 9777 PYRAMID CT SUITE 150
City/State/Zip: ENGLEWOOD, COQLORADO

80112

Mail Tax Statements to:
Name: FIRST STATE BANK

Address: 9777 PYRAMID CT SUITE 150
City/State/Zip: ENGLEWOOD, COLORADO 80112

0105 -0109 - C5

M THAER TR
20090522-0004187

Fee: $32.00 RPTT: $0.00
N/C Fee: $25.00
05/22/2009 13:49:35
T20090180897
Requestor:

NEVADA TITLE LAS VEGAS
Debbie Conway KGP

Clark County Recorder Pgs: 19

Please complete Affirmation Statement below:

security number of any person or persons. (Per NRS 239B.030)

-OR-

X] Ithe undersigned hereby affirm that this document submitted for recording does not contain the social

I the undersigned hereby affirm that this document submitted for recording contains the social security
number of a person or persons as required by law:

(State specific law)

£

&9

Signature (Print name under signature) C. mCﬁv‘j "‘)‘u*-ﬂ“'&- "‘—") .o Title

D -Q,é’.,c}\ ﬂ% _—r\‘““\r‘\»

(Insert Title of Document Above)

NEVADA COVER PAGE

NEV. REV. STAT. §239B.030

NVCP.MSC 11/14/07

DocMagic

800-649-1362

www.docmagic.com

DTO00004
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Assessor's Parcel Number: 161-26-314-020

ReeordmgRequested-By
FIRST STATE BANK

And When Recorded Return To:

FIRST STATE BANK
9777 PYRAMID CT SUITE 150, ENGLEWOOD, COLORADO 80112

L.oan Number: 250000171
Case Number: 45-45-6-2747431

Mail Tax Statements To:

FIRST STATE BANK, 9777 PYRAMID CT SUITE 150, ENGLEWOOD,
COLORADO 80112

07-05 -0 09 9 [Space Above This Line For Recording Datal

DEED OF TRUST

THIS LOAN IS NOT ASSUMABLE
WITHOUT THE APPROVAL OF THE
DEPARTMENT OF VETERANS AFFAIRS
OR ITS AUTHORIZED AGENT.

DEFINITIONS

Words used in multiple sections of this document are defined below and other words are defined in Sections 3, 10,
12, 17, 19 and 20. Certain rules regarding the usage of words used in this document are also provided 1n Section 13.

(A) "Security Instrument” means this document, which is dated MAY 18, 2009 , together
with all Riders to this document.

NEVADA--Single Family--UNIFORM INSTRUMENT DocMagic € 800-649-1362
MODIFIED FOR DEPARTMENT OF VETERANS AFFAIRS www. docmagic.com

(REV. 1/01) Page 1 of 15
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(B) "Borrower"is JAMAINE T SMITH , AN UNMARRIED MAN

Borrower is the trustor under this Security Instrument.
(C) "Lender" is FIRST STATE BANK

Lender is a NEBRASKA BANKING CORPORATION organized

and existing under the laws of NEBRASKA :
Lender's address is 9777 PYRAMID CT SUITE 150, ENGLEWOOD, COLORADO 80112

Lender is the beneficiary under this Security Instrument.
(D) "Trustee" is NEVADA TITLE COMPANY

2500 NORTH BUFFALO SUITE 150, LAS VEGAS, NEVADA 89128

(E) "Note" means the promissory note signed by Borrower and dated MAY 18, 2009
The Note states that Borrower owes Lender TWO HUNDRED FORTY-SEVEN THOUSAND

SIXTY-THREE AND 00/100 Dollars (U.S. $ 247,063.00 ) plus interest.
Borrower has promised to pay this debt in regular Periodic Payments and to pay the debt in full not later than
JUNE 1, 2039 :

(F) "Property" means the property that is described below under the heading "Transfer of Rights in the Property.”
(G) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges due under
the Note, and all sums due under this Security Instrument, plus interest.

(H) "Riders" means all Riders to this Security Instrument that are executed by Borrower. The following Riders are

to be executed by Borrower [check box as applicable]:

Adjustable Rate Rider Planned Unit Development Rider
Balloon Rider Biweekly Payment Rider

1-4 Family Rider Second Home Rider
Condominium Rider X] Other(s) [specify]

ASSUMPTION RIDER

(I) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations, ordinances and
administrative rules and orders (that have the effect of law) as well as all applicable final, non-appealable judicial
opinions.

(J) "Community Association Dues, Fees, and Assessments” means all dues, fees, assessments and other charges
that are imposed on Borrower or the Property by a condominium association, homeowners association or similar
organization.

(K) "Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by check, draft,
or similar paper instrument, which is initiated through an electronic terminal, telephonic instrument, computer, or
magnetic tape so as to order, instruct, or authorize a financial institution to debit or credit an account. Such term
includes, but is not limited to, point-of-sale transfers, automated teller machine transactions, transfers initiated by
telephone, wire transfers, and automated clearinghouse transfers.

(L) "Escrow Items" means those items that are described in Section 3.

NEVADA--Single Family--UNIFORM INSTRUMENT DocMagic 800-649-1362
MODIFIED FOR DEPARTMENT OF VETERANS AFFAIRS www.docmagic.com
(REV. 1/01) Page 2 of 15
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(M) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or proceeds paid by any
third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i) damage to, or
destruction of, the Property; (ii) condemnation or other taking of all or any part of the Property; (iii) conveyance in
lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the value and/or condition of the Property.
(N) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the Note,
plus (ii) any amounts under Section 3 of this Security Instrument.

(0) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. §2601 et seq.) and its implementing
regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to time, or any additional or
successor legislation or regulation that governs the same subject matter. As used in this Security Instrument,
"RESPA " refers to all requirements and restrictions that are imposed in regard to a "federally related mortgage loan”
even if the Loan does not qualify as a "federally related mortgage loan" under RESPA.

(P) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or not that
party has assumed Borrower's obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

This Security Instrument secures to Lender: (i) the repayment of the Loan, and all renewals, extensions and
modifications of the Note; and (ii) the performance of Borrower's covenants and agreements under this Security
Instrument and the Note. For this purpose, Borrower irrevocably grants and conveys to Trustee, in trust, with power
of sale, the following described property located in the

COUNTY of CLARK
[Type of Recording Jurisdiction] [Name of Recording Jurisdiction]

SEE LEGAL DESCRIPTICON ATTACHED HERETO AND MADE A PART HERECF AS EXHIBIT "A".
A.P.N.: 161-26-314-020

which currently has the address of 6732 FORT BENTON ROAD
[Street]
LAS VEGAS , Nevada 89122 ("Property Address"):
[City] [Zip Code]

TOGETHER WITH all the improvements now or hereafter erected on the property, and all easements,
appurtenances, and fixtures now or hereafter a part of the property. All replacements and additions shall also be
covered by this Security Instrument. All of the foregoing is referred to in this Security Instrument as the "Property. "

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has the right
to grant and convey the Property and that the Property is unencumbered, except for encumbrances of record.
Borrower warrants and will defend generally the title to the Property against all claims and demands, subject to any

encumbrances of record.
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THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform covenants with
limited variations by jurisdiction to constitute a uniform security instrument covering real property.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges. Borrower shall
pay when due the principal of, and interest on, the debt evidenced by the Note and any prepayment charges and late
charges due under the Note. Borrower shall also pay funds for Escrow Items pursuant to Section 3. Payments due
under the Note and this Security Instrument shall be made in U.S. currency. However, if any check or other
instrument received by Lender as payment under the Note or this Security Instrument is returned to Lender unpaid,
Lender may require that any or all subsequent payments due under the Note and this Security Instrument be made in
one or more of the following forms, as selected by Lender: (a) cash; (b) money order; (c) certified check, bank check,
treasurer's check or cashier's check, provided any such check is drawn upon an institution whose deposits are insured
by a federal agency, instrumentality, or entity; or (d) Electronic Funds Transfer.

Payments are deemed received by Lender when received at the location designated in the Note or at such other
location as may be designated by Lender in accordance with the notice provisions in Section 14. Lender may return
any payment or partial payment if the payment or partial payments are insufficient to bring the Loan current. Lender
may accept any payment or partial payment insufficient to bring the Loan current, without waiver of any rights
hereunder or prejudice to its rights to refuse such payment or partial payments in the future, but Lender is not
obligated to apply such payments at the time such payments are accepted. If each Periodic Payment is applied as of
its scheduled due date, then Lender need not pay interest on unapplied funds. Lender may hold such unapplied funds
until Borrower makes payment to bring the Loan current. If Borrower does not do so within a reasonable period of
time, Lender shall either apply such funds or return them to Borrower. If not applied earlier, such funds will be
applied to the outstanding principal balance under the Note immediately prior to foreclosure. No offset or claim
which Borrower might have now or in the future against Lender shall relieve Borrower from making payments due
under the Note and this Security Instrument or performing the covenants and agreements secured by this Security
Instrument.

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all payments
accepted and applied by Lender shall be applied in the following order of priority: (a) interest due under the Note;
(b) principal due under the Note; (c) amounts due under Section 3. Such payments shall be applied to each Periodic
Payment in the order in which it became due. Any remaining amounts shall be applied first to late charges, second
to any other amounts due under this Security Instrument, and then to reduce the principal balance of the Note.

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a sufficient
amount to pay any late charge due, the payment may be applied to the delinquent payment and the late charge. If
more than one Periodic Payment is outstanding, Lender may apply any payment received from Borrower to the
repayment of the Periodic Payments if, and to the extent that, each payment can be paid in full. To the extent that
any excess exists after the payment is applied to the full payment of one or more Periodic Payments, such excess may
be applied to any late charges due. Voluntary prepayments shall be applied first to any prepayment charges and then
as described in the Note.

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the Note
shall not extend or postpone the due date, or change the amount, of the Periodic Payments.

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due under the
Note, until the Note is paid in full, a sum (the "Funds") to provide for payment of amounts due for: (a) taxes and
assessments and other items which can attain priority over this Security Instrument as a lien or encumbrance on the
Property; (b) leasehold payments or ground rents on the Property, if any; and (c) premiums for any and all insurance
required by Lender under Section 5. These items are called "Escrow Items.” At origination or at any time during
the term of the Loan, Lender may require that Community Association Dues, Fees, and Assessments, if any, be
escrowed by Borrower, and such dues, fees and assessments shall be an Escrow Item. Borrower shall promptly
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furnish to Lender all notices of amounts to be paid under this Section. Borrower shall pay Lender the Funds for
Escrow Items unless Lender waives Borrower's obligation to pay the Funds for any or all Escrow Items. Lender may
waive Borrower's obligation to pay to Lender Funds for any or all Escrow Items at any time. Any such waiver may
only be in writing. In the event of such waiver, Borrower shall pay directly, when and where payable, the amounts
due for any Escrow Items for which payment of Funds has been waived by Lender and, if Lender requires, shall
furnish to Lender receipts evidencing such payment within such time period as Lender may require. Borrower's
obligation to make such payments and to provide receipts shall for all purposes be deemed to be a covenant and
agreement contained in this Security Instrument, as the phrase "covenant and agreement” is used in Section 9. If
Borrower is obligated to pay Escrow Items directly, pursuant to a waiver, and Borrower fails to pay the amount due
for an Escrow Item, Lender may exercise its rights under Section 9 and pay such amount and Borrower shall then be
obligated under Section 9 to repay to Lender any such amount. Lender may revoke the waiver as to any or all Escrow
Items at any time by a notice given in accordance with Section 14 and, upon such revocation, Borrower shall pay to
Lender all Funds, and in such amounts, that are then required under this Section 3.

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply the Funds
at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can require under RESPA.
Lender shall estimate the amount of Funds due on the basis of current data and reasonable estimates of expenditures
of future Escrow Items or otherwise in accordance with Applicable Law.

The Funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality, or
entity (including Lender, if Lender is an institution whose deposits are so insured) or in any Federal Home Loan
Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time specified under RESPA. Lender
shall not charge Borrower for holding and applying the Funds, annually analyzing the escrow account, or verifying
the Escrow Items, unless Lender pays Borrower interest on the Funds and Applicable Law permits Lender to make
such a charge. Unless an agreement is made in writing or Applicable Law requires interest to be paid on the Funds,
Lender shall not be required to pay Borrower any interest or earnings on the Funds. Borrower and Lender can agree
in writing, however, that interest shall be paid on the Funds. Lender shall give to Borrower, without charge, an
annual accounting of the Funds as required by RESPA.

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to Borrower for
the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow, as defined under RESPA,
Lender shall notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make
up the shortage in accordance with RESPA, but in no more than 12 monthly payments. If there is a deficiency of
Funds held in escrow, as defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower
shall pay to Lender the amount necessary to make up the deficiency in accordance with RESPA, but in no more than
12 monthly payments.

Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund to Borrower
any Funds held by Lender.

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions attributable to
the Property which can attain priority over this Security Instrument, leasehold payments or ground rents on the
Property, if any, and Community Association Dues, Fees, and Assessments, if any. To the extent that these items
are Escrow Items, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless Borrower:
(a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to Lender, but only
so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or defends against
enforcement of the lien in, legal proceedings which in Lender's opinion operate to prevent the enforcement of the lien
while those proceedings are pending, but only until such proceedings are concluded; or (c) secures from the holder
of the lien an agreement satisfactory to Lender subordinating the lien to this Security Instrument. If Lender
determines that any part of the Property is subject to a lien which can attain priority over this Security Instrument,
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Lender may give Borrower a notice identifying the lien. Within 10 days of the date on which that notice is given,
Borrower shall satisfy the lien or take one or more of the actions set forth above in this Section 4.

Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or reporting service
used by Lender in connection with this Loan.

5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on the
Property insured against loss by fire, hazards included within the term "extended coverage,” and any other hazards
including, but not limited to, earthquakes and floods, for which Lender requires insurance. This insurance shall be
maintained in the amounts (including deductible levels) and for the periods that Lender requires. What Lender
requires pursuant to the preceding sentences can change during the term of the Loan. The insurance carrier providing
the insurance shall be chosen by Borrower subject to Lender's right to disapprove Borrower's choice, which right shall
not be exercised unreasonably. Lender may require Borrower to pay, in connection with this Loan, either: (a) a one-
time charge for flood zone determination, certification and tracking services; or (b) a one-time charge for flood zone
determination and certification services and subsequent charges each time remappings or similar changes occur which
reasonably might affect such determination or certification. Borrower shall also be responsible for the payment of
any fees imposed by the Federal Emergency Management Agency in connection with the review of any flood zone
determination resulting from an objection by Borrower.

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance coverage, at
Lender's option and Borrower's expense. Lender is under no obligation to purchase any particular type or amount
of coverage. Therefore, such coverage shall cover Lender, but might or might not protect Borrower, Borrower's
equity in the Property, or the contents of the Property, against any risk, hazard or liability and might provide greater
or lesser coverage than was previously in effect. Borrower acknowledges that the cost of the insurance coverage so
obtained might significantly exceed the cost of insurance that Borrower could have obtained. Any amounts disbursed
by Lender under this Section 5 shall become additional debt of Borrower secured by this Security Instrument. These
amounts shall bear interest at the Note rate from the date of disbursement and shall be payable, with such interest,
upon notice from Lender to Borrower requesting payment.

All insurance policies required by Lender and renewals of such policies shall be subject to Lender's right to
disapprove such policies, shall include a standard mortgage clause, and shall name Lender as mortgagee and/or as an
additional loss payee. Lender shall have the right to hold the policies and renewal certificates. If Lender requires,
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. If Borrower obtains any
form of insurance coverage, not otherwise required by Lender, for damage to, or destruction of, the Property, such
policy shall include a standard mortgage clause and shall name Lender as mortgagee and/or as an additional loss
payee.

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may make
proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in writing, any
insurance proceeds, whether or not the underlying insurance was required by Lender, shall be applied to restoration
or repair of the Property, if the restoration or repair is economically feasible and Lender's security is not lessened.
During such repair and restoration period, Lender shall have the right to hold such insurance proceeds until Lender
has had an opportunity to inspect such Property to ensure the work has been completed to Lender’s satisfaction,
provided that such inspection shall be undertaken promptly. Lender may disburse proceeds for the repairs and
restoration in a single payment or in a series of progress payments as the work is completed. Unless an agreement
is made in writing or Applicable Law requires interest to be paid on such insurance proceeds, Lender shall not be
required to pay Borrower any interest or earnings on such proceeds. Fees for public adjusters, or other third parties,
retained by Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower.
If the restoration or repair is not economically feasible or Lender's security would be lessened, the insurance proceeds
shall be applied to the sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid
to Borrower. Such insurance proceeds shall be applied in the order provided for in Section 2.
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If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance claim and
related matters. If Borrower does not respond within 30 days to a notice from Lender that the insurance carrier has
offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day period will begin when the
notice is given. In either event, or if Lender acquires the Property under Section 21 or otherwise, Borrower hereby
assigns to Lender (a) Borrower’s rights to any insurance proceeds in an amount not to exceed the amounts unpaid
under the Note or this Security Instrument, and (b) any other of Borrower's rights (other than the right to any refund
of unearned premiums paid by Borrower) under all insurance policies covering the Property, insofar as such rights
are applicable to the coverage of the Property. Lender may use the insurance proceeds either to repair or restore the
Property ot to pay amounts unpaid under the Note or this Security Instrument, whether or not then due.

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal residence
within 60 days after the execution of this Security Instrument and shall continue to occupy the Property as Borrower's
principal residence for at least one year after the date of occupancy, unless Lender otherwise agrees in writing, which
consent shall not be unreasonably withheld, or unless extenuating circumstances exist which are beyond Borrower's
control.

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not destroy,
damage or impair the Property, allow the Property to deteriorate or commit waste on the Property. Whether or not
Borrower is residing in the Property, Borrower shall maintain the Property in order to prevent the Property from
deteriorating or decreasing in value due to its condition. Unless it is determined pursuant to Section 5 that repair or
restoration is not economically feasible, Borrower shall promptly repair the Property if damaged to avoid further
deterioration or damage. If insurance or condemnation proceeds are paid in connection with damage to, or the taking
of, the Property, Borrower shall be responsible for repairing or restoring the Property only if Lender has released
proceeds for such purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in
a series of progress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient
to repair or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of such repair
or restoration.

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has reasonable cause,
Lender may inspect the interior of the improvements on the Property. Lender shall give Borrower notice at the time
of or prior to such an interior inspection specifying such reasonable cause.

8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application process,
Borrower or any persons or entities acting at the direction of Borrower or with Borrower's knowledge or consent gave
materially false, misleading, or inaccurate information or statements to Lender (or failed to provide Lender with
material information) in connection with the Loan. Material representations include, but are not limited to,
representations concerning Borrower's occupancy of the Property as Borrower's principal residence.

9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If (a)
Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there is a legal
proceeding that might significantly affect Lender's interest in the Property and/or rights under this Security Instrument
(such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for enforcement of a lien which may
attain priority over this Security Instrument or to enforce laws or regulations), or (c) Borrower has abandoned the
Property, then Lender may do and pay for whatever is reasonable or appropriate to protect Lender's interest in the
Property and rights under this Security Instrument, including protecting and/or assessing the value of the Property,
and securing and/or repairing the Property. Lender's actions can include, but are not limited to: (a) paying any sums
secured by a lien which has priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable
attorneys' fees to protect its interest in the Property and/or rights under this Security Instrument, including its secured
position in a bankruptcy proceeding. Securing the Property includes, but is not limited to, entering the Property to
make repairs, change locks, replace or board up doors and windows, drain water from pipes, eliminate building or
other code violations or dangerous conditions, and have utilities turned on or off. Although Lender may take action
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under this Section 9, Lender does not have to do so and is not under any duty or obligation to do so. It is agreed that
Lender incurs no liability for not taking any or all actions authorized under this Section 9.

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower secured by this
Security Instrument. These amounts shall bear interest at the Note rate from the date of disbursement and shall be
payable, with such interest, upon notice from Lender to Borrower requesting payment.

If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the lease.
Borrower shall not surrender the leasehold estate and interests herein conveyed or terminate or cancel the ground lease.
Borrower shall not, without the express written consent of Lender, alter or amend the ground lease. If Borrower
acquires fee title to the Property, the leasehold and the fee title shall not merge unless Lender agrees to the merger
in writing.

10. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby assigned to
and shall be paid to Lender.

If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the Property,
if the restoration or repair is economically feasible and Lender's security is not lessened. During such repair and
restoration period, Lender shall have the right to hold such Miscellaneous Proceeds until Lender has had an
opportunity to inspect such Property to ensure the work has been completed to Lender's satisfaction, provided that
such inspection shall be undertaken promptly. Lender may pay for the repairs and restoration in a single disbursement
or in a series of progress payments as the work is completed. Unless an agreement is made in writing or Applicable
Law requires interest to be paid on such Miscellaneous Proceeds, Lender shall not be required to pay Borrower any
interest or earnings on such Miscellaneous Proceeds. If the restoration or repair is not economically feasible or
Lender's security would be lessened, the Miscellaneous Proceeds shall be applied to the sums secured by this Security
Instrument, whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall
be applied in the order provided for in Section 2.

In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous Proceeds shall be
applied to the sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid to
Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value of
the Property immediately before the partial taking, destruction, or loss in value is equal to or greater than the amount
of the sums secured by this Security Instrument immediately before the partial taking, destruction, or loss in value,
unless Borrower and Lender otherwise agree in writing, the sums secured by this Security Instrument shall be reduced
by the amount of the Miscellaneous Proceeds multiplied by the following fraction: (a) the total amount of the sums
secured immediately before the partial taking, destruction, or loss in value divided by (b) the fair market value of the
Property immediately before the partial taking, destruction, or loss in value. Any balance shall be paid to Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value of
the Property immediately before the partial taking, destruction, or loss in value is less than the amount of the sums
secured immediately before the partial taking, destruction, or loss in value, unless Borrower and Lender otherwise
agree in writing, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument whether
or not the sums are then due.

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the Opposing Party (as
defined in the next sentence) offers to make an award to settle a claim for damages, Borrower fails to respond to
Lender within 30 days after the date the notice is given, Lender is authorized to collect and apply the Miscellaneous
Proceeds either to restoration or repair of the Property or to the sums secured by this Security Instrument, whether
or not then due. "Opposing Party” means the third party that owes Borrower Miscellaneous Proceeds or the party
against whom Borrower has a right of action in regard to Miscellaneous Proceeds.

Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in Lender's
judgment, could result in forfeiture of the Property or other material impairment of Lender's interest in the Property
or rights under this Security Instrument. Borrower can cure such a default and, if acceleration has occurred, reinstate
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as provided in Section 18, by causing the action or proceeding to be dismissed with a ruling that, in Lender’s
judgment, precludes forfeiture of the Property or other material impairment of Lender's interest in the Property or
rights under this Security Instrument. The proceeds of any award or claim for damages that are attributable to the
impairment of Lender's interest in the Property are hereby assigned and shall be paid to Lender.

All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be applied in the
order provided for in Section 2.

11. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for payment or
modification of amortization of the sums secured by this Security Instrument granted by Lender to Borrower or any
Successor in Interest of Borrower shall not operate to release the liability of Borrower or any Successors in Interest
of Borrower. Lender shall not be required to commence proceedings against any Successor in Interest of Borrower
or to refuse to extend time for payment or otherwise modify amortization of the sums secured by this Security
Instrument by reason of any demand made by the original Borrower or any Successors in Interest of Borrower. Any
forbearance by Lender in exercising any right or remedy including, without limitation, Lender's acceptance of
payments from third persons, entities or Successors in Interest of Borrower or in amounts less than the amount then
due, shall not be a waiver of or preclude the exercise of any right or remedy.

12. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants and agrees
that Borrower's obligations and liability shall be joint and several. However, any Borrower who co-signs this Security
Instrument but does not execute the Note (a "co-signer"): (a) is co-signing this Security Instrument only to mortgage,
grant and convey the co-signer's interest in the Property under the terms of this Security Instrument; (b) is not
personally obligated to pay the sums secured by this Security Instrument; and (c) agrees that Lender and any other
Borrower can agree to extend, modify, forbear or make any accommodations with regard to the terms of this Security
Instrument or the Note without the co-signer's consent.

Subject to the provisions of Section 17, any Successor in Interest of Borrower who assumes Borrower's
obligations under this Security Instrument in writing, and is approved by Lender, shall obtain all of Borrower's rights
and benefits under this Security Instrument. Borrower shall not be released from Borrower's obligations and liability
under this Security Instrument unless Lender agrees to such release in writing. The covenants and agreements of this
Security Instrument shall bind (except as provided in Section 19) and benefit the successors and assigns of Lender.

13. Loan Charges. Lender may charge Borrower fees for services performed in connection with Borrower's
default, for the purpose of protecting Lender's interest in the Property and rights under this Security Instrument,
including, but not limited to, attorneys" fees, property inspection and valuation fees. Inregard to any other fees, the
absence of express authority in this Security Instrument to charge a specific fee to Borrower shall not be construed
as a prohibition on the charging of such fee. Lender may not charge fees that are expressly prohibited by this Security
Instrument or by Applicable Law.

If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so that the
interest or other loan charges collected or to be collected in connection with the Loan exceed the permitted limits,
then: (a) any such loan charge shall be reduced by the amount necessary to reduce the charge to the permitted limit;
and (b) any sums already collected from Borrower which exceeded permitted limits will be refunded to Borrower.
Lender may choose to make this refund by reducing the principal owed under the Note or by making a direct payment
to Borrower. If a refund reduces principal, the reduction will be treated as a partial prepayment without any
prepayment charge (whether or not a prepayment charge is provided for under the Note). Borrower's acceptance of
any such refund made by direct payment to Borrower will constitute a waiver of any right of action Borrower might

have arising out of such overcharge.
14. Notices. All notices given by Borrower or Lender in connection with this Security Instrument must be in

writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to have been given to
Borrower when mailed by first class mail or when actually delivered to Borrower's notice address if sent by other
means. Notice to any one Borrower shall constitute notice to ail Borrowers unless Applicable Law expressly requires
otherwise. The notice address shall be the Property Address unless Borrower has designated a substitute notice
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address by notice to Lender. Borrower shall promptly notify Lender of Borrower's change of address. If Lender
specifies a procedure for reporting Borrower's change of address, then Borrower shall only report a change of address
through that specified procedure. There may be only one designated notice address under this Security Instrument
at any one time. Any notice to Lender shall be given by delivering it or by mailing it by first class mail to Lender’s
address stated herein unless Lender has designated another address by notice to Borrower. Any notice in connection
with this Security Instrument shall not be deemed to have been given to Lender until actually received by Lender.
If any notice required by this Security Instrument is also required under Applicable Law, the Applicable Law
requirement will satisfy the corresponding requirement under this Security Instrument.

15. Governing Law; Severability; Rules of Construction. This Security Instrument shall be governed by
federal law and the law of the jurisdiction in which the Property is located. All rights and obligations contained in
this Security Instrument are subject to any requirements and limitations of Applicable Law. Applicable Law might
explicitly or implicitly allow the parties to agree by contract or it might be silent, but such silence shall not be
construed as a prohibition against agreement by contract. In the event that any provision or clause of this Security
Instrument or the Note conflicts with Applicable Law, such conflict shall not affect other provisions of this Security
Instrument or the Note which can be given effect without the conflicting provision.

As used in this Security Instrument: (a) words of the masculine gender shall mean and include corresponding
neuter words or words of the feminine gender; (b) words in the singular shall mean and include the plural and vice
versa; and (c) the word "may" gives sole discretion without any obligation to take any action.

16. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument.

17. Transfer of the Property; Acceleration; Assumption. This loan may be declared immediately due and
payable upon transfer of the property securing such loan to any transferee, unless the acceptability of the
assumption of the loan is established pursuant to Section 3714 of Chapter 37, Title 38, United States Code. The
acceptability of any assumption shall also be subject to the following additional provisions:

(a) Funding Fee: A fee equal to one-half of 1 percent of the balance of this loan as of the date
of transfer of the property shall be payable at the time of transfer to the loan holder or its authorized
agent, as trustee for the Department of Veterans Affairs. If the assumer fails to pay this fee at the
time of transfer, the fee shall constitute an additional debt to that already secured by this instrument,
shall bear interest at the rate herein provided, and at the option of the payee of the indebtedness
hereby secured or any transferee thereof, shall be immediately due and payable. This fee is
automatically waived if the assumer is exempt under the provisions of 38 U.S.C. 3729(c).

(b) Processing Charge: Upon application for approval to allow assumption of this loan, a
processing fee may be charged by the loan holder or its authorized agent for determining the
creditworthiness of the assumer and subsequently revising the holder's ownership records when an
approved transfer is completed. The amount of this charge shall not exceed the maximum
established by the Department of Veterans Affairs for a loan to which Section 3714 of Chapter 37,

Title 38, United States Code applies.

(¢) Indemnity Liability Assumption: If this obligation is assumed, then the assumer hereby
agrees to assume all of the obligations of the veteran under the terms of the instruments creating and
securing the loan. The assumer further agrees to indemnify the Department of Veterans Affairs to
the extent of any claim payment arising from the guaranty or insurance of the indebtedness created
by this instrument.

If the acceptability of the assumption of this loan is not established for any reason, and Lender exercises
its option to declare all sums secured by this Security Instrument immediately due and payable, Lender shall
give Borrower notice of acceleration. The notice shall provide a period of not less than 30 days from the date
the notice is given in accordance with Section 14 within which Borrower must pay all sums secured by this
Security Instrument. If Borrower fails to pay these sums prior to the expiration of this period, Lender may
invoke any remedies permitted by this Security Instrument without further notice or demand on Borrower.
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18. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions, Borrower shall
have the right to have enforcement of this Security Instrument discontinued at any time prior to the earliest of: (a)
five days before sale of the Property pursuant to any power of sale contained in this Security Instrument; (b) such
other period as Applicable Law might specify for the termination of Borrower’s right to reinstate; or (c) entry of a
judgment enforcing this Security Instrument. Those conditions are that Borrower: (a) pays Lender all sums which
then would be due under this Security Instrument and the Note as if no acceleration had occurred; (b) cures any default
of any other covenants or agreements; (c) pays all expenses incurred in enforcing this Security Instrument, including,
but not limited to, reasonable attorneys' fees, property inspection and valuation fees, and other fees incurred for the
purpose of protecting Lender's interest in the Property and rights under this Security Instrument; and (d) takes such
action as Lender may reasonably require to assure that Lender's interest in the Property and rights under this Security
Instrument, and Borrower's obligation to pay the sums secured by this Security Instrument, shall continue unchanged.
Lender may require that Borrower pay such reinstatement sums and expenses in one or more of the following forms,
as selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or cashier’'s check,
provided any such check is drawn upon an institution whose deposits are insured by a federal agency, instrumentality
or entity; or (d) Electronic Funds Transfer. Upon reinstatement by Borrower, this Security Instrument and obligations
secured hereby shall remain fully effective as if no acceleration had occurred. However, this right to reinstate shall
not apply in the case of acceleration under Section 17.

19. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in the Note
(together with this Security Instrument) can be sold one or more times without prior notice to Borrower. A sale might
result in a change in the entity (known as the "Loan Servicer") that collects Periodic Payments due under the Note
and this Security Instrument and performs other mortgage loan servicing obligations under the Note, this Security
Instrument, and Applicable Law. There also might be one or more changes of the Loan Servicer unrelated to a sale
of the Note. If there is a change of the Loan Servicer, Borrower will be given written notice of the change which will
state the name and address of the new Loan Servicer, the address to which payments should be made and any other
information RESPA requires in connection with a notice of transfer of servicing. If the Note is sold and thereafter
the Loan is serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations
to Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not assumed
by the Note purchaser unless otherwise provided by the Note purchaser.

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an individual
litigant or the member of a class) that arises from the other party's actions pursuant to this Security Instrument or that
alleges that the other party has breached any provision of, or any duty owed by reason of, this Security Instrument,
until such Borrower or Lender has notified the other party (with such notice given in compliance with the requirements
of Section 14) of such alleged breach and afforded the other party hereto a reasonable period after the giving of such
notice to take corrective action. If Applicable Law provides a time period which must elapse before certain action
can be taken, that time period will be deemed to be reasonable for purposes of this paragraph. The notice of
acceleration and opportunity to cure given to Borrower pursuant to Section 21 and the notice of acceleration given
to Borrower pursuant to Section 17 shall be deemed to satisfy the notice and opportunity to take corrective action
provisions of this Section 19.

20. Hazardous Substances. As used in this Section 20: (a) "Hazardous Substances"” are those substances
defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the following substances:
gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and herbicides, volatile solvents,
materials containing asbestos or formaldehyde, and radioactive materials; (b) "Environmental Law" means federal
laws and laws of the jurisdiction where the Property is located that relate to health, safety or environmental protection;
(c) "Environmental Cleanup" includes any response action, remedial action, or removal action, as defined in
Environmental Law; and (d) an "Environmental Condition" means a condition that can cause, contribute to, or
otherwise trigger an Environmental Cleanup.
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Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous Substances,
or threaten to release any Hazardous Stubstances, on or in the Property. Borrower shall not do, nor allow anyone else
to do, anything affecting the Property (a) that is in violation of any Environmental Law, (b) which creates an
Environmental Condition, or (¢) which, due to the presence, use, or release of a Hazardous Substance, creates a
condition that adversely affects the value of the Property. The preceding two sentences shall not apply to the
presence, use, or storage on the Property of small quantities of Hazardous Substances that are generally recognized
to be appropriate to normal residential uses and to maintenance of the Property (including, but not limited to,
hazardous substances in consumer products).

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit or other
action by any governmental or regulatory agency or private party involving the Property and any Hazardous Substance
or Environmental Law of which Borrower has actual knowledge, (b) any Environmental Condition, including but not
limited to, any spilling, leaking, discharge, release or threat of release of any Hazardous Substance, and (c) any
condition caused by the presence, use or release of a Hazardous Substance which adversely affects the value of the
Property. If Borrower learns, or is notified by any governmental or regulatory authority, or any private party, that
any removal or other remediation of any Hazardous Substance affecting the Property is necessary, Borrower shall
promptly take all necessary remedial actions in accordance with Environmental Law. Nothing herein shall create any
obligation on Lender for an Environmental Cleanup.

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:

21. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement in this Security Instrument (but not prior to acceleration under
Section 17 unless Applicable Law provides otherwise). The notice shall specify: (a) the default; (b) the action
required to cure the default; (c) a date, not less than 30 days from the date the notice is given to Borrower, by
which the default must be cured; and (d) that failure to cure the default on or before the date specified in the
notice may result in acceleration of the sums secured by this Security Instrument and sale of the Property. The
notice shall further inform Borrower of the right to reinstate after acceleration and the right to bring a court
action to assert the non-existence of a default or any other defense of Borrower to acceleration and sale. If the
default is not cured on or before the date specified in the notice, Lender at its option, and without further
demand, may invoke the power of sale, including the right to accelerate full payment of the Note, and any other
remedies permitted by Applicable Law. Lender shall be entitled to collect all expenses incurred in pursuing the
remedies provided in this Section 21, including, but not limited to, reasonable attorneys' fees and costs of title
evidence.

If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute written notice of the
occurrence of an event of default and of Lenders' election to cause the Property to be sold, and shall cause such
notice to be recorded in each county in which any part of the Property is located. Lender shall mail copies of
the notice as prescribed by Applicable Law to Borrower and to the persons prescribed by Applicable Law.
Trustee shall give public notice of sale to the persons and in the manner prescribed by Applicable Law. After
the time required by Applicable Law, Trustee, without demand on Borrower, shall sell the Property at public
auction to the highest bidder at the time and place and under the terms designated in the notice of sale in one
or more parcels and in any order Trustee determines. Trustee may postpone sale of all or any parcel of the
Property by public announcement at the time and place of any previously scheduled sale. Lender or its designee
may purchase the Property at any sale.

Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any covenant or
warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facie evidence of the truth
of the statements made therein. Trustee shall apply the proceeds of the sale in the following order: (a) to all
expenses of the sale, including, but not limited to, reasonable Trustee's and attorneys' fees; (b) to all sums
secured by this Security Instrument; and (c) any excess to the person or persons legally entitled to it.
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22. Reconveyance. Upon payment of all sums secured by this Security Instrument, Lender shall request Trustee
to reconvey the Property and shall surrender this Security Instrument and all notes evidencing debt secured by this
Security Instrument to Trustee. Trustee shall reconvey the Property without warranty to the person or persons legally
entitled to it. Such person or persons shall pay any recordation costs. Lender may charge such person or persons a
fee for reconveying the Property, but only if the fee is paid to a third party (such as the Trustee) for services rendered
and the charging of the fee is permitted under Applicable Law.

23. Substitute Trustee. Lender at its option, may from time to time remove Trustee and appoint a successor
trustee to any Trustee appointed hereunder. Without conveyance of the Property, the successor trustee shall succeed
to all the title, power and duties conferred upon Trustee herein and by Applicable Law.

24. Assumption Fee. If there is an assumption of this loan, Lender may charge an assumption fee of U.S.
$300, plus the actual cost of any credit report.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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NOTICE TO BORROWER

Department of Veterans Affairs regulations at 38 C.F.R. 36.4334 provide as follows:

"Regulations issued under 38 U.S.C. Chapter 37 and in effect on the date of any loan which is
submitted and accepted or approved for a guaranty or for insurance thereunder, shall govern the
rights, duties, and liabilities of the parties to such loan and any provisions of the loan instruments
inconsistent with such regulations are hereby amended and supplemented to conform thereto."

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Security

Instrument and in any Rider executed by Borrower and recorded with it.

tSeal}— (Seal)
INE T SMITH -Borrower -Borrower
TJa moi~e T-5Sm tth

(Seal) (Seal)

-Borrower -Borrower

(Seal) (Seal)

-Borrower -Borrower

Witness: Witness:

NEVADA--Single Family--UNIFORM INSTRUMENT
MODIFIED FOR DEPARTMENT OF VETERANS AFFAIRS
(REV. 1/01) Page 14 of 15

DocMagic 800-649-1362
www.docmagic.com

DTO00018

APP000038



State of NEVADA

County of _CLARK

This instrument was acknowledged before me on

[Space Below This Line For Acknowledgment]

Mau & 3009
U 7

by _.JAMATNE T SMITH

g No. (2-74482-1
A/ My appt. exp. Mar. 28, 2010

G- THME2-)

(Seal) 3"'&/,'0

C L 9

Signature of nota@ Qﬁj&er U '

Title

My commission expires: 3 / (] ‘(0
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EXHIBIT “A”
LEGAL DESCRIPTION

PARCEL I

1.OT THIRTY-SEVEN (37) OF COPPER CREEK ESTATES (A COMMON
INTEREST COMMUNITY), AS SHOWN BY MAP THEREOF ON FILE IN BOOK
130, OF PLATS, PAGE 16, IN THE OFFICE OF THE COUNTY RECORDER OF
CLARK COUNTY, NEVADA.

PARCEL II:

A NONEXCLUSIVE EASEMENT OF ACCESS, INGRESS, EGRESS, USE AND
ENJOYMENT OF, IN AND TO THE COMMON ELEMENTS AS PROVID FOR IN
THE DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
RECORDED JUNE 26, 2006 IN BOOK 20060626 AS DOCUMENT NO. 0005304
AND ANY AMENDMENTS THERETO OF OFFICIAL RECORDS.
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Loan Number: 250000171
Case Number: 45-45-6-2747431

VA ASSUMPTION POLICY RIDER

THIS LOAN IS NOT ASSUMABLE
WITHOUT THE APPROVAL OF THE
DEPARTMENT OF VETERANS AFFAIRS
OR ITS AUTHORIZED AGENT.

THIS ASSUMPTION POLICY RIDER is made this 18th dayof MAY, 2009 ,
and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed of Trust, or Deed
to Secure Debt ("Instrument ") of the same date herewith, given by the undersigned ("Mortgagor”) to secure
the Mortgagor's Note ("Note") of the same date to FIRST STATE BANK

("Mortgagee") and covering the property described in the Instrument and located at:
6732 FORT BENTON RCAD, LAS VEGAS, NEVADA 89122

{(Property Address)

Notwithstanding anything to the contrary set forth in the Instrument, Mortgagee and Mortgagor hereby
acknowledges and agrees to the following:

GUARANTY: Should the Department of Veterans Affairs fail or refuse to issue its guaranty in full amount
within 60 days from the date that this loan would normally become eligible for such guaranty committed
upon by the Department of Veterans Affairs under the provisions of Title 38 of the U.S. Code "Veterans
Benefits", the Mortgagee may declare the indebtedness hereby secured at once due and payable and may
foreclose immediately or may exercise any other rights hereunder or take any other proper action as by law

provided.

TRANSFER OF THE PROPERTY: If all or any part of the Property or any interest in it 1s sold or
transferred, this loan shall be immediately due and payable upon transfer ("assumption”) of the property
securing such loan to any transferee ("assumer"), unless the acceptability of the assumption and transfer of
this loan is established by the Department of Veterans Affairs or its authorized agent pursuant to section 3714
of Chapter 37, Title 38, United States Code.

An authorized transfer ("assumption") of the property shall also be subject to additional covenants and
agreements as set forth below:

VA ASSUMPTION POLICY RIDER DocMagic €Formms 800-649-1362
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| (a) ASSUMPTION FUNDING FEE: A fee equal to one-half of 1 percent (.50%) of the unpaid
principal balance of this loan as of the date of transfer of the property shall be payable at the time of transfer
to the mortgagee or its authorized agent, as trustee for the Secretary of Veterans Affairs. If the assumer fails
to pay this fee at the time of transfer, the fee shall constitute an additional debt to that already secured by this
instrument, shall bear interest at the rate herein provided, and, at the option of the mortgagee of the
indebtedness hereby secured or any transferee thereof, shall be immediately due and payable. This fee is
automatically waived if the assumer is exempt under the provisions of 38 U.S.C. 3729 (b).

(b) ASSUMPTION PROCESSING CHARGE: Upon application for approval to allow
assumptions and transfer of this loan, a processing fee may be charged by the mortgagee or its authorized
agent for determining the creditworthiness of the assumer and subsequently revising the holder's ownership
records when an approved transfer is completed. The amount of this charge shall not exceed the maximum
established by the Department of Veterans Affairs for a loan to which section 3714 of Chapter 37, Title 38,

United States Code applies.

(c) ASSUMPTION INDEMNITY LIABILITY: If this obligation is assumed, then the assumer
hereby agrees to assume all of the obligations of the veteran under the terms of the instruments creating and
securing the loan, including the obligation of the veteran to indemnify the Department of Veterans Affairs
to the extent of any claim payment arising from the guaranty or insurance of the indebtedness created by this
instrument.

IN WITNESS WHEREOF, Mortgagor(s) has executed this Assumption Policy Rider.

o

_(Seal) (Seal)

INE T SMITH Mortgagor Mortgagor
Tamm-a 1. “Sf‘"‘ tﬂ\

(Seal) (Seal)

Mortgagor Mortgagor

(Seal) (Seal)

Mortgagor Mortgagor

VA ASSUMPTION POLICY RIDER DocMagic €Farmms 800-649-1362
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STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY

REAL ESTATE DIVISION
ADVISORY OPINION

Subject: Ndvsory g3-01 | 21 pages
The Super Priority Lien —— ——

By: Real Estate Division

Supersedes N/A
Reference(s): Issue Date:
NRS 116.3102; ; NRS 116.310312; NRS 116.310313; NRS December 12, 2012
116.3115; NRS 116.3116; NRS 116.31162; Commission for
Common Interest Communities and Condominium Hotels
Advisory Opinion No. 2010-01

QUESTION #1:

Pursuant to NRS 116.3116, may the portion of the association’s lien which is superior
to a unit’s first security interest (referred to as the “super priority lien”) contain “costs of
collecting” defined by NRS 116.310313?

QUESTION #2:

Pursuant to NRS 116.3116, may the sum total of the super priority lien ever exceed g
times the monthly assessment amount for common expenses based on the periodic
budget adopted by the association pursuant to NRS 116.3115, plus charges incurred by
the association on a unit pursuant to NRS 116.310312?

QUESTION #3:

Pursuant to NRS 116.3116, must the association institute a “civil action” as defined by
Nevada Rules of Civil Procedure 2 and 3 in order for the super priority lien to exist?

SHORT ANSWER TO #1:

No. The association’s lien does not include “costs of collecting” defined by NRS
116.310313, so the super priority portion of the lien may not include such costs. NRS
116.310313 does not say such charges are a lien on the unit, and NRS 116.3116 does not
make such charges part of the association’s lien.
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SHORT ANSWER TO #2:

No. The language in NRS 116.3116(2) defines the super priority lien. The super
priority lien consists of unpaid assessments based on the association’s budget and NRS
116.310312 charges, nothing more. The super priority lien is limited to: (1) 9 months of
assessments; and (2) charges allowed by NRS 116.310312. The super priority lien based
on assessments may not exceed 9 months of assessments as reflected in the association’s
budget, and it may not include penalties, fees, late charges, fines, or interest. References
in NRS 116.3116(2) to assessments and charges pursuant to NRS 116.310312 define the
super priority lien, and are not merely to determine a dollar amount for the super
priority lien.

SHORT ANSWER TO #3:

No. The association must take action to enforce its super priority lien, but it need
not institute a civil action by the filing of a complaint. The association may begin the
process for foreclosure in NRS 116.31162 or exercise any other remedy it has to enforce
the lien.

ANALYSIS OF THE ISSUES:

This advisory opinion — provided in accordance with NRS 116.623 — details the Real
Estate Division’s opinion as to the interpretation of NRS 116.3116(1) and (2). The
Division hopes to help association boards understand the meaning of the statute so they
are better equipped to represent the interests of their members. Associations are
encouraged to look at the entirety of a situation surrounding a particular deficiency and
evaluate the association’s best option for collection. The first step in that analysis is to
understand what constitutes the association’s lien, what is not part of the lien, and the
status of the lien compared to other liens recorded against the unit.

Subsection (1) of NRS 116.3116 describes what constitutes the association’s lien; and
subsection (2) states the lien’s priority compared to other liens recorded against a unit.
NRS 116.3116 comes from the Uniform Common Interest Ownership Act (1982) (the
“Uniform Act”), which Nevada adopted in 1991. So, in addition to looking at the
language of the relevant Nevada statute, this analysis includes references to the Uniform

Act’s equivalent provision (§ 3-116) and its comments.
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I NRS 116.3116(1) DEFINES WHAT THE ASSOCIATION’S LIEN
CONSISTS OF.

NRS 116.3116(1) provides generally for the lien associations have against units within

common-interest communities. NRS 116.3116(1) states as follows:

The association has a lien on a unit for any construction penalty that
is imposed against the unit’s owmer pursuant to NRS
116.310305, any assessment levied against that unit or any fines
imposed against the unit’s owner from the time the construction penalty,
assessment or fine becomes due. Unless the declaration otherwise
provides, any penalties, fees, charges, late charges, fines and
interest charged pursuant to paragraphs (j) to (n), inclusive, of
subsection 1 of NRS 116.3102 are enforceable as assessments
under this section. If an assessment is payable in installments, the full
amount of the assessment is a lien from the time the first installment
thereof becomes due.

(emphasis added).

Based on this provision, the association’s lien includes assessments, construction
penalties, and fines imposed against a unit when they become due. In addition — unless
the declaration otherwise provides — penalties, fees, charges, late charges, fines, and
interest charged pursuant to NRS 116.3102(1)(j) through (n) are also part of the
association’s lien in that such items are enforceable as if they were assessments.
Assessments can be foreclosed pursuant to NRS 116.31162, but liens for fines and
penalties may not be foreclosed unless they satisfy the requirements of NRS
116.31162(4). Therefore, it is important to accurately categorize what comprises each

portion of the association’s lien to evaluate enforcement options.

A. “COSTS OF COLLECTING” (DEFINED BY NRS 116.310313) ARE NOT
PART OF THE ASSOCIATION’S LIEN

NRS 116.3116(1) does not specifically make costs of collecting part of the
association’s lien, so the determination must be whether such costs can be included
under the incorporated provisions of NRS 116.3102. NRS 116.3102(1)(j) through (n)
identifies five very specific categories of penalties, fees, charges, late charges, fines, and

interest associations may impose. This language encompasses all penalties, fees,
3
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charges, late charges, fines, and interest that are part of the lien described in NRS
116.3116(1).
NRS 116.3102(1)(j) through (n) states:

1. Except as otherwise provided in this section, and subject to the
provisions of the declaration, the association may do any or all of the
following: ...

(j) Impose and receive any payments, fees or charges for the use, rental or
operation of the common elements, other than limited common elements
described in subsections 2 and 4 of NRS 116.2102, and for services
provided to the units’ owners, including, without limitation, any services
provided pursuant to NRS 116.310312.

(k) Impose charges for late payment of assessments pursuant to
NRS 116.3115.

() Impose construction penalties when authorized pursuant to NRS
116.310305.

(m) Impose reasonable fines for violations of the governing documents of
the association only if the association complies with the requirements set
forth in NRS 116.31031.

(n) Impose reasonable charges for the preparation and recordation of any
amendments to the declaration or any statements of unpaid assessments,
and impose reasonable fees, not to exceed the amounts authorized by NRS
116.4109, for preparing and furnishing the documents and certificate
required by that section.

(emphasis added).

Whatever charges the association is permitted to impose by virtue of these
provisions are part of the association’s lien. Subsection (k) — emphasized above — has
been used — the Division believes improperly — to support the conclusion that
associations may include costs of collecting past due obligations as part of the
association’s lien. @ The Commission for Common Interest Communities and
Condominium Hotels issued Advisory Opinion No. 2010-01 in December of 2010. The

Commission’s advisory concludes as follows:

An association may collect as a part of the super priority lien (a) interest
permitted by NRS 116.3115, (b) late fees or charges authorized by the
declaration, (c¢) charges for preparing any statements of unpaid
assessments and (d) the “costs of collecting” authorized by NRS
116.310313.

4
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Analysis of what constitutes the super priority lien portion of the association’s lien is
discussed in Section III, but the Division agrees that the association’s lien does include
items noted as (a), (b) and (c) of the Commission’s advisory opinion above. To support
item (d), the Commission relies on NRS 116.3102(1)(k) which gives associations the
power to: “Impose charges for late payment of assessments pursuant to NRS 116.3115.”
This language would include interest authorized by statute and late fees if authorized by
the association’s declaration.

“Costs of collecting” defined by NRS 116.310313 is too broad to fall within the
parameters of charges for late payment of assessments.! By definition, “costs of

2«

collecting” relate to the collection of past due “obligations.” “Obligations” are defined as
“any assessment, fine, construction penalty, fee, charge or interest levied or imposed
against a unit’s owner.”2 In other words, costs of collecting includes more than “charges
for late payment of assessments.”3 Therefore, the plain language of NRS 116.3116(1)
does not incorporate costs of collecting into the association’s lien. Further review of the

relevant statutes and legislative action supports this conclusion.

B. PRIOR LEGISLATIVE ACTION SUPPORTS THE POSITION THAT
COSTS OF COLLECTING ARE NOT PART OF THE ASSOCIATION’S
LIEN DESCRIBED BY NRS 116.3116(1).

The language of NRS 116.3116(1) allows for “charges for late payment of
assessments” to be part of the association’s lien.4 “Charges for late payments” is not the
same as “costs of collecting.” “Costs of collecting” was first defined in NRS 116 by the

adoption of NRS 116.310313 in 2009. NRS 116.310313(1) provides for the association’s

t Charges for late payment of assessments comes from NRS 116.3102(1)(k) and is incorporated into NRS
116.3116(1).

2 NRS 116.3103113.

3 “Costs of collecting” includes any fee, charge or cost, by whatever name, including, without limitation,
any collection fee, filing fee, recording fee, fee related to the preparation, recording or delivery of a lien or
lien rescission, title search lien fee, bankruptcy search fee, referral fee, fee for postage or delivery and any
other fee or cost that an association charges a unit’s owner for the investigation, enforcement or collection
of a past due obligation. The term does not include any costs incurred by an association if a lawsuit is filed
to enforce any past due obligation or any costs awarded by a court. NRS 116.310313(3)(a).

4 NRS 116.3102(1)(k) (incorporated into NRS 116.3116(1)).

5

DT000027

APP000048



right to charge a unit owner “reasonable fees to cover the costs of collecting any past due
obligation.” NRS 116.310313 is not referenced in NRS 116.3116 or NRS 116.3102, nor
does NRS 116.310313 specifically provide for the association’s right to lien the unit for
such costs.

In contrast, NRS 116.310312, also adopted in 2009, allows an association to enter the
grounds of a unit to maintain the property or abate a nuisance existing on the exterior of
the unit. NRS 116.310312 specifically provides for the association’s expenses to be a lien
on the unit and provides that the lien is prior to the first security interest.5 NRS
116.3102(1)(j) was amended to allow these expenses to be part of the lien described in
NRS 116.3116(1). And NRS 116.3116(2) was amended to allow these expenses to be
included in the association’s super priority lien.

The Commission’s advisory opinion from December 2010 also relies on changes to
the Uniform Act from 2008 to support the notion that collection costs should be part of
the association’s super priority lien. Nevada has not adopted those changes to the
Uniform Act. Since the Commission’s advisory opinion, the Nevada Legislature had an
opportunity to clarify the law in this regard.

In 2011, the Nevada Legislature considered Senate Bill 174, which proposed changes
to NRS 116.3116. S.B. 174 originally included changes to NRS 116.3116(1) such that the
association’s lien would specifically include “costs of collecting” as defined in NRS
116.310313. S.B. 174 proposed changes to NRS 116.3116 (1) and (2) to bring the statute
in line with the changes to the same provision in the Uniform Act amended in 2008.

The Uniform Act’s amendments were removed from S.B. 174 by the first reprint. As
amended, S.B. 174 proposed changes to NRS 116.3116(2) expanding the super priority

lien amount to include costs of collecting not to exceed $1,950, in addition to 9 months

5 See NRS 116.310312(4) and (6).
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of assessments. S.B. 174 was discussed in great detail and ultimately died in
committee.®

Also in 2011, Senate Bill 204 — as originally introduced — included changes to NRS
116.3116(1) to expand the association’s lien to include attorney’s fees and costs and “any
other sums due to the association.”” The bill’s language was taken from the Uniform Act
amendments in 2008. All changes to NRS 116.3116(1) were removed from the bill prior
to approval.

The Nevada Legislature’s actions in the 2009 and 2011 sessions are indicative of its
intent not to make costs of collecting part of the lien. The Nevada Legislature could
have made the costs of collecting part of the association’s lien, like it did for costs under
NRS 116.310312. It did not do so. In order for the association to have a right to lien a
unit under NRS 116.3116(1), the charge or expense must fall within a category listed in
the plain language of the statute. Costs of collecting do not fall within that language.
Based on the foregoing, the Division concludes that the association’s lien does not
include “costs of collecting” as defined by NRS 116.310313.

A possible concern regarding this outcome could be that an association may not be
able to recover their collection costs relating to a foreclosure of an assessment lien.
While that may seem like an unreasonable outcome, a look at the bigger picture must be
considered to put it in perspective. NRS 116.31162 through NRS 116.31168, inclusive,
outlines the association’s ability to enforce its lien through foreclosure. Associations
have a lien for assessments that is enforced through foreclosure. The association’s
expenses are reimbursed to the association from the proceeds of the sale. NRS
116.31164(3)(c) allows the proceeds of the foreclosure sale to be distributed in the

following order:

(1) The reasonable expenses of sale;

6 See http://leg.state.nv.us/Session/76th2011/Reports/history.cfm?ID=423.
7 Senate Bill No. 204 — Senator Copening, Sec. 49, In. 1-16, February 28, 2011.
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(2) The reasonable expenses of securing possession before sale, holding,
maintaining, and preparing the unit for sale, including payment of taxes
and other governmental charges, premiums on hazard and liability
insurance, and, to the extent provided for by the declaration, reasonable
attorney’s fees and other legal expenses incurred by the association;

(3) Satisfaction of the association’s lien;

(4) Satisfaction in the order of priority of any subordinate claim of record;
and

(5) Remittance of any excess to the unit’s owner.

Subsections (1) and (2) allow the association to receive its expenses to enforce its lien
through foreclosure before the association’s lien is satisfied. Obviously, if there are no
proceeds from a sale or a sale never takes place, the association has no way to collect its
expenses other than through a civil action against the unit owner. Associations must
consider this consequence when making decisions regarding collection policies

understanding that every delinquent assessment may not be treated the same.

Il. NRS 116.3116(2) ESTABLISHES THE PRIORITY OF THE
ASSOCIATION’S LIEN.

Having established that the association has a lien on the unit as described in
subsection (1) of NRS 116.3116, we now turn to subsection (2) to determine the lien’s
priority in relation to other liens recorded against the unit. The lien described by NRS
116.3116(1) is what is referred to in subsection (2). Understanding the priority of the
lien is an important consideration for any board of directors looking to enforce the lien
through foreclosure or to preserve the lien in the event of foreclosure by a first security
interest.

NRS 116.3116(2) provides that the association’s lien is prior to all other liens
recorded against the unit except: liens recorded against the unit before the declaration;
first security interests (first deeds of trust); and real estate taxes or other governmental
assessments. There is one exception to the exceptions, so to speak, when it comes to
priority of the association’s lien. This exception makes a portion of an association’s lien
prior to the first security interest. The portion of the association’s lien given priority

status to a first security interest is what is referred to as the “super priority lien” to
8
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distinguish it from the other portion of the association’s lien that is subordinate to a first
security interest.

The ramifications of the super priority lien are significant in light of the fact that
superior liens, when foreclosed, remove all junior liens. An association can foreclose its
super priority lien and the first security interest holder will either pay the super priority
lien amount or lose its security. NRS 116.3116 is found in the Uniform Act at § 3-116.
Nevada adopted the original language from § 3-116 of the Uniform Act in 1991. From its
inception, the concept of a super priority lien was a novel approach. The Uniform Act

comments to § 3-116 state:

[A]s to prior first security interests the association's lien does have priority
for 6 months' assessments based on the periodic budget. A significant
departure from existing practice, the 6 months' priority for the assessment
lien strikes an equitable balance between the need to enforce collection of
unpaid assessments and the obvious necessity for protecting the priority of
the security interests of lenders. As a practical matter, secured lenders will
most likely pay the 6 months' assessments demanded by the association
rather than having the association foreclose on the unit. If the lender
wishes, an escrow for assessments can be required.

This comment on § 3-116 illustrates the intent to allow for 6 months of assessments
to be prior to a first security interest. The reason this was done was to accommodate the
association’s need to enforce collection of unpaid assessments. The controversy
surrounding the super priority lien is in defining its limit. This is an important
consideration for an association looking to enforce its lien. There is little benefit to an
association if it incurs expenses pursuing unpaid assessments that will be eliminated by
an imminent foreclosure of the first security interest. As stated in the comment, it is
also likely that the holder of the first security interest will pay the super priority lien

amount to avoid foreclosure by the association.
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THE AMOUNT OF THE SUPER PRIORITY LIEN IS LIMITED BY THE

PLAIN LANGUAGE OF NRS 116.3116(2).

NRS 116.3116(2) states:

A lien under this section is prior to all other liens and encumbrances on a
unit except:

(a) Liens and encumbrances recorded before the recordation of the
declaration and, in a cooperative, liens and encumbrances which the
association creates, assumes or takes subject to;

(b) A first security interest on the unit recorded before the date on which
the assessment sought to be enforced became delinquent or, in a
cooperative, the first security interest encumbering only the unit’s owner’s
interest and perfected before the date on which the assessment sought to
be enforced became delinquent; and

(c) Liens for real estate taxes and other governmental assessments or
charges against the unit or cooperative.

The lien is also prior to all security interests described in
paragraph (b) to the extent of any charges incurred by the
association on a unit pursuant to NRS 116.210312 and to the
extent of the assessments for common expenses based on the
periodic budget adopted by the association pursuant to NRS
116.3115 which would have become due in the absence of
acceleration during the 9 months immediately preceding
institution of an action to enforce the lien, unless federal
regulations adopted by the Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Association require a shorter period of
priority for the lien. If federal regulations adopted by the Federal Home
Loan Mortgage Corporation or the Federal National Mortgage Association
require a shorter period of priority for the lien, the period during which
the lien is prior to all security interests described in paragraph (b) must be
determined in accordance with those federal regulations, except that
notwithstanding the provisions of the federal regulations, the period of
priority for the lien must not be less than the 6 months immediately
preceding institution of an action to enforce the lien. This subsection does
not affect the priority of mechanics’ or materialmen’s liens, or the priority
of liens for other assessments made by the association.

(emphasis added)

Having found previously that costs of collecting are not part of the lien means they

are not part of the super priority lien. The question then becomes what can be included

as part of the super priority lien. Prior to 2009, the super priority lien was limited to 6

months of assessments.
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