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was not happy with his trial counsel, Jorgensen, because of the apparent speedy trial violations

as well as his inability to communicate with Jorgensen. Id. at R. 000165. Ultimately, the

Court continued this hearing until October 30,2008. Id.

On October 30, 2008, the Court held the continued hearing previously scheduled for

October 23,2008. (See Transcript of Hearing Re: State's Request Conflict of Trial Date

Agreed). No change was made to the trial date. Id.

On November 4, 2008, the Court held a Calendar Call. (See Transcript of Hearing re:

Calendar Call). Ross moved to represent himself, but with the assistance of counsel. Id. The

Court denied the request. Id.

On November 12,2008, the trial proceedings commenced. This was 541 days (18

months) after charges were initially filed. This delay occurred despite the fact that Ross

asserted and specifically did not waive his right to a speedy trial. Further, at no time did Ross

request a single continuance, but rather all delays arose from the actions of the State or the

Court. (See Record generally).

On November 12, 2008, the State filed its Third Amended Information. (See Third

Amended Information). This time, the charges were amended. Id. In the Third Amended

Information, the Defendant was charged with Burglary (Felony-NRS 205.060), Larceny from

the Person (Felony-NRS 205.270), Possession of Credit Card with Cardholder's Consent
22
23

24

25

26

27

28

(Felony-NRS 205.690), Fraudulent use of Credit Card (Felony-NRS 205-760), Theft (Felony-

NRS 205.0835, 205.0832); and Conspiracy to Commit Larceny (Gross Misdemeanor-NRS

205.220,205.222, 199.480). Id.
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At the commencement of the proceedings, the State admitted that the surveillance tape

from the Santa Fe did not depict Ross. (IT, VoL I, R. 000177). Therefore, the State moved to

dismiss all charges which allegedly occurred at the Santa Fe. Id.

Jury selection began in this action. During the jury selection, Defense counsel

Jorgensen asked only six (6) questions during the entire voir dire. Further, Jorgensen did not

challenge a single juror for cause. (IT, VoL I, P. 77, L. 2-3). This occurred despite one

potential juror, No. 187, specifically testifying that she worked with one of the detective

witnesses who would testify during the trial of this matter, Juror No. 200 and 208 testified each

was the victim of having her credit card stolen and used. (TT, Vol. I, R. 000184; TT, Vol. I, P.

32, L. 1-16; P. 37, L. 2-25). Trial Counsel was ineffective for failing to protect his client from

a biased jury.

After jury selection, the Prosecution raised the issue of a potentially unavailable

witness. (IT, Vol. I, P. 82, L. 22 et seq.). The Prosecution stated the witness was Deja Jarmon

who was currently in a hospital in California for heart reasons. (TT, Vol. I, P. 83, L. 2-3). The

Prosecution admitted knowing the location of the witness and failing to make the motion based

on unavailability within the 15 day time limit. (IT, Vol. I, P. 83, L. 1 and L. 4-8). The

Prosecution brought its investigator to testify. !d. Matthew Johns, the investigator, testified he

was employed as a criminal investigator for the Clark County District Attorney's office. (TT,

VoL I, P. 84, L. 14-15). Johns testified that as the investigator, he was charged with serving

subpoenas on witnesses set to testify for trial. (TT, Vol. I, P. 85, L. 6-8). Johns testified he

received the subpoenas for witnesses who were going to testify on this case on October 16th.

(TT, Vol. I, P. 85, L. 15-17). Johns testified he received a subpoena to serve on Deja Jarmin.

(TT, Vol. I, P. 85 L. 24 to P. 86, L. 1). Johns testified they had a valid address for Jarmin.

- 10-
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(TT, Vol. I, P. 86, L. 5-6). Johns further testified he made contact with Jarmin's girlfriend.

(TT, Vol. I, P. 86, L. 12-17). Johns testified he had a current telephone number for Jarmin and

consistently attempted to contact Jarmin. (TT, Vol. I, P. 86, L. 18-22). Johns left

approximately 10 to 15 messages for Jarmin. (TT, Vol. I, P. 86, L. 23-25). While Johns had

three contacts with the girlfriend, he never had personal contact with Jarmin. (TT, Vol. I, P. 87,

L. 3-8). Johns testified that he learned the morning of the commencement of the trial that

Jarmin was in a hospital in San Bernardino due to a heart condition. (IT, Vol. I, P. 87, L. 11-

14). Johns was unable to confirm that Jarmin was in the hospital. (TT, Vol. I, P. 88, L. 4-7).

Defense counsel cross-examined Johns. (IT, Vol. I, P. 88, L. 12, et seq.). Johns

admitted that while the girlfriend stated Jarmin was in a hospital, she did not tell Johns the

name ofthe hospital. (TT, Vol. I, P. 88, L. 23 to P. 89, L. 1). Johns admitted that since

receiving the subpoena for Jarmin in mid-October, he had neither seen nor spoken with Jarmin.

(TT, Vol. I, P. 89, L. 8-11).

At the conclusion of Johns' examination, the Prosecutor was put under oath, and made

an oral motion to utilize Jarmin's preliminary hearing testimony. (IT, Vol. I, P. 91, L. 12-13).

The basis for filing the motion late was: (a) the State did not know Jarmin would be

unavailable and; (b) that Jarmin just went into the hospital on Friday of the week prior to the

commencement ofthe trial, which was past the calendar call date. (IT, Vol. I, P. 91, L. 13-

19).1 After the State's argument, Defense counsel effectively failed to make any argument

regarding the untimeliness of the motion. To the contrary, Defense counsel stated that he did

I It is interesting that Johns testified that he had no contact with Jarmin and was unable to confirm that Jarmin was
in fact in a hospital in San Bernardino, yet the prosecutor was able to proffer to the Court that Jarmin's admission
into the hospital just occurred on the Friday before the commencement of the trial, information which could not be
known absent contact with Jarmin or confirmation from a hospital which was specifically denied by Johns during
examination.
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not believe the untimeliness was relevant because the State didn't have 15 days because of the

date they learned of Jarmin's unavailability. (TT, Vol. I, P. 82, L. 20-22). Effectively, counsel

waived any argument regarding timeliness despite the fact that the State knew that it had not

served the subpoena within the required fifteen (15) day period and therefore on that basis

alone could have and should have moved based on unavailability timely. Defense counsel

Jorgensen did argue a confrontation clause violation. (TT, Vol. I, P. 93, L. 2-12). Counsel

argued that cross examination which occurs during a preliminary hearing is a fiction in the

context of the Confrontation Clause because the purposes of the two examinations are so

markedly different. (IT, Vol. I, P. 93-96).

Following argument, the Court concluded the State established good cause for not

making the motion regarding unavailability within the prescribed time limit. (TT, Vol. I, P.

100, L. 6-8). The Court found under the totality of the circumstances, the preliminary hearing

transcript could be used in lieu of live testimony from the witness the Court concluded was

unavailable. (IT, Vol. I, P. 100, L. 12-13).

After the Court instructed the jury, the State made its opening argument. (IT, Vol. I, P.

118, L. 10, et seq.). The Defense then made its opening argument. (IT, Vol. I, P. 121, L. 22,

et seq.).

The State then called its first witness, Georgia Stathopoulos ("Georgia"). (IT, Vol. I, P.

125, L. 17). Georgia was on vacation in Las Vegas staying at the Tropicana in March, 2007.

(TT, Vol. I, P. 126,L. 9-12). On March 17,2007 at approximately 1:00 p.m., Georgia had just

completed eating at the buffet in the Tropicana. (IT., Vol. I, P. 126, L. 17-20). On her way

back to her hotel room, Georgia stopped to play one of the machines. (TT, Vol. I, P. 126, L.

23-24). Georgia was carrying a purse. (TT, Vol. I, P. 127, L. 5-6). Georgia's wallet was in her

- 12 -



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

purse. (IT, Vol. I, P. 127, L. 13-14). Included among the items in Georgia's wallet was a

Chase Bank credit card. (IT, Vol. I, P. 127, L. 21-23). Georgia also had approximately

$150.00 in cash in her wallet. (TT, Vol. I, P. 128, L. 6-7). Georgia took money out of her

purse to play the slot machine and did not zip her purse closed. (TT,Vol. I, P. 129, L. 10).

While Georgia was playing the machine, it began to make a lot of noise and two young

men approached her. (TT, Vol. I, P. 130, L. 8-11). Georgia identified Ross as one of the men

who approached her in the casino. (IT, Vol. I, P. 130, L. 12-21). Georgia testified that the

men were very close to her but she did not recall whether they touched her or not. (TT, Vol. I,

P. 131, L. 14-22). Georgia testified that the men asked her how the machine worked, what she

had won, and her attention was entirely focused on the machine. (IT, Vol. I, P. 132, L. 5-18).

Georgia stated that the men remained close to her for approximately a couple of minutes. (TT,

Vol. I, P. 133, L. 1). Shortly after the men left, so too did Georgia and her husband. (IT, Vol.

I, P. 133, L. 9).

Georgia and her husband proceeded to their hotel room. (TT, Vol. I, P. 133, L. 12-13).

Gloria testified that while she was playing the slot machine and en route to her hotel room, no

one was as close to her as the two men about whom she previously testified. (IT, Vol. I, P.

133, L. 16 to P. 134, L. 2). Georgia testified that once she got to her hotel room, she noticed

her wallet was gone. (TT,Vol. I, P. 134, L. 5-6). Georgia immediately thought that perhaps

she lost her wallet at the buffet. (IT, Vol. I, P. 134, L. 14-16). Georgia did not find her wallet

at the buffet. (TT, Vol. I, P. 134, L. 21-23). Georgia then contacted security and the police.

(TT.Vol. I, P. 134, L. 24 to P. 135, L. 1). Georgia also contacted her credit card company.

(TT, Vol. I, P. 135, L. 2-5). Georgia was informed that her credit card was used at a shoe store

- 13 -
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after 1 o'clock. (TT, Vol. I, P. 135, L. 15-23). Georgia testified that she never gave the

Defendant permission to take her wallet nor use her credit card. (TT, Vol. I, P. 136, L. 2-9).

During the examination, the State showed Georgia the receipt from the shoe store.

Georgia testified that she had never seen the receipt before. (TT, Vol. I, P. 137, L. 1-2).

Defense counsel stipulated to the conditional admission of the credit card receipt with the

foundation laid by other witnesses. (IT, Vol. I, P. 137, L. 5-12). Georgia testified that it was

not her signature on the receipt. (TT, Vol. I, P. 137, L. 19-24).

On cross examination, Georgia testified that she went to the buffet at the Tropicana at

approximately 12:30 in the afternoon. (IT, Vol. I, P. 139, L. 23-25). Georgia paid for the

lunch, but does not recall how she paid for it. (IT, Vol. I, P. 140, L. 16-21). Georgia testified

that when she got to the slot machine, after paying for lunch she had a dollar left which she

took out of her wallet. (TT, Vol. I, P. 141, L. 24 to P. 142, L. 1). However, Georgia was

unsure whether she actually had to unzip her purse or whether it was already unzipped when

she took the dollar out of her purse. (TT, Vol. I, P. 142, L. 7-9). When asked about the age of

the persons who approached her, Georgia stated that she didn't pay that close attention. (TT,

Vol. I, P. 142, L. 17-19). Georgia testified that she could not describe how the persons who

approached her were dressed. (IT, Vol. I, P. 143, L. 12-14). Georgia did not recall whether

the weather was cold enough to wear a jacket outside. (IT, Vol. I, P. 143, L. 17-19). Georgia

did not recall the physical size or height ofthe persons who approached her. (TT, Vol. I, P.

144, L. 6-10). Georgia continued to play the slot machine after the men left until she had

completed spending all of the money or plays in the machine. (TT, Vol. I, P. 145, L. 13-19).

Georgia testified that it was not immediately but shortly after she arrived in her room

that she glanced in her purse and noticed the wallet was gone. (TT, Vol. I, P. 146, L. 2-5).
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Georgia testified that her first inclination was to go back to the restaurant. (TT, Vol. I, P. 146,

L. 15-18). However, she did not retrace her steps to see if she dropped the wallet. (IT, Vol. I,

P. 146, L. 21-24). Georgia did not go back to the slot machine to see if her wallet was at the

slot machine. TT, Vol. I, P. 146, L. 25 to P. 147, L. 3). Georgia stated she didn't think to look

at the slot machine for her wallet. (IT, Vol. I, P. 147, L. 13-16).

Georgia testified that at approximately 1:45 p.m. she called the credit card company.

(TT, Vol. I, P. 147, L. 17-20). The credit card company informed her there had already been a

charge on the card at the shoe store. (TT, Vol. I, P. 147, L. 21-23). Georgia stated that she did

not recall making a statement to the police that the shoe store clerk told her that the person who

used the card came into the store with a girl. (IT, Vol. I, P. 149, P. 15-24). Georgia then gave

specific responses to questions quoting statements made by the shoe clerk she spoke with,

without any hearsay objections lodged by Defense counsel. (TT, Vol. I, P. 151, L. 10-19).

The State's next witness was Deja Jarmin, whose testimony was presented from the

preliminary hearing through a reader. (IT, Vol. I, P. 153, L. 12, et seq.). His testimony is

identical to that stated above.

The State then called Luis Valadez to testify ("Valadez"). (TT, Vol. I, P. 172, L. 12).

Valadez was employed at Sheikh Shoes on March 17, 2007. (IT, Vol. I, P. 173, L. 2-5). He

was a salesperson. (IT, Vol. I, P. 173, L. 20). Valadez identified Ross as a person who was in

the shoe store on March 17,2007. (TT, Vol. I, P. 174, L. 14-23). March 17, 2007 was the first

time he had ever seen Ross in the store. (TT, Vol. I, P. 175, L. 6-8). Valadez could not

remember what Ross did when he got into the store on March 17, 2007. (TT, Vol. I, P. 175, L.

12-14). Valadez testified that he remembered Ross making a purchase with a credit card but he
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did not know what card was used as he did not conduct the transaction. (TT, Vol. I, P. 175, L.

21 to P. 176, L. 24).

On cross examination, Valadez testified that he no longer works at the shoe store. (IT,

Vol. I, P. 180, L. 11-13). Valadez further testified that he did not remember the whole day.

(TT, Vol. I, P. 186, L. 8-9). In fact, Valadez testified on cross-examination that he didn't

actually see Ross use a credit card to make the purchase. (TT, Vol. I, P. 186, L. 12-17). It was

only because a police detective made a print out of a receipt that Valadez learned the purchase

was with a credit card. (IT, Vol. I, P. 186, L. 21-25).

The State then called Kevin Hancock to testify. (TT, Vol. I, P. 192, L. 23). Hancock

was employed at Sheikh Shoes on March 17,2007. (TT, Vol. I, P. 193, L. 3-5). Hancock

specifically testified that between the hours of 1:00 and 2:00 p.m. on March 17,2007, he was

on break. (TT, Vol. I, P. 193, L. 8-11). Hancock reviewed the surveillance video. (TT, Vol. I,

P. 193, L. 17-19). Hancock viewed surveillance video and identified Ross as the person

depicted on the surveillance video. (TT, Vol. I, P. 194, L. 1-8 and 19-24). Hancock laid

foundation for the credit card receipt of which Georgia testified and which was conditionally

admitted subject to later witnesses providing foundation. (TT, Vol. I, P. 197, L. 5 to P. 200, L.

13). In addition, Hancock testified that the store had a surveillance system. (TT, Vol. I, P. 200,

L. 14-16). While Hancock knew how to view the video captured by the surveillance system, he

did not know how to make a copy of it. (TT, Vol. I, P. 201, L. 1-2). Hancock stated the system

was digital and that if the tape was not taken off the system within a short period of time it

would be lost. (TT, Vol. I, P. 201, L. 11-19). Hancock testified that while they contacted

someone in an attempt to save the video, the person did not come out and the video was not

saved. (TT, Vol. I, P. 202, L. 9-24).
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On cross-examination, Hancock testified that while he had been working for the

company since 2005, he had only been working at this store for approximately two months.

(TT, Vol. I, P. 203, L. 11-21). Prior to the police arriving at the store, Hancock did not recall

when he realized that someone had used a credit card to make the purchase. (TT, Vol. I, P.

205, L. 22 to P. 206, L. 1). Hancock only reviewed the video tape because of the police

request. (IT, Vol. I, P. 206, L. 9-13). Hancock reviewed the video tape with the detective.

(TT, Vol. I, P. 207, L. 7-9). Hancock admitted that he was not watching the cashiering counter

when the transaction was rung up. (TT, Vol. I, P. 208, L. 24 to P. 209, L. 1). Hancock testified

that the video surveillance system would erase the recordings every week or two. (TT, Vol. I,

P. 209, L. 23-25). Hancock testified the store is equipped with five or six surveillance cameras

all of which capture the events which occur in the store. (TT. Vol. I, P.218, L. 10). Hancock

testified that he did not personally witness the transaction. (TT, Vol. I, P. 218, L. 19-21).

The State then called William Rader ("Rader") to testify. (IT, Vol. I, P. 224, L. 14).

Rader is a detective with the Las Vegas Metropolitan Police Department. (IT, Vol. I, P. 224,

L. 20). Rader was working on March 24,2007. (TT, Vol. I, P. 224, L. 24-25). Rader was

assigned to the Tourist Safety Unit. (TT, Vol. I, P. 225, L. 3). Rader was working with

Detective Flenner regarding an incident at the Tropicana casino. (TT, Vol. I, P. 225, L. 10-13).

Rader identified Ross in the Courtroom. (IT, Vol. I, P. 225, L. 14-21). On March 24, 2007,

Rader went to Sheikh shoe store. (TT, Vol. I, P. 225, L. 24 to P. 226, L. 1). Rader put together

and showed a photographic lineup to three employees at the shoe store. (TT, Vol. I, P. 226, L.

5-8). Rader testified he followed protocol with respect to the photographic lineup. (IT, Vol. I,

P. 226, L. 12-23). Rader testified that Valadez, Hancock and Deja all identified Ross from the

photographic lineup he presented to them to review. (IT, Vol. I, P. 230, L. 2-19).
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On cross examination, Rader admitted that his involvement with this case was limited to

creating the photographic lineup and showing it to the store clerks. (IT, Vol. I, P. 231, L. 11-

15). Rader did not view the surveillance video from the store. (IT, Vol. I, P. 231, L.16-18).

The State then called Darrell Flenner ("Flenner") to testify. (IT, Vol. I, P. 232, L. 18).

Flenner is employed by Las Vegas Metropolitan Police Department. (TT, Vol. I, P. 232, L.

24). Flenner is a detective in the Tourist Safety Unit. (IT, Vol. I, P. 233, L. 2-8). Flenner

testified about his on-the-job and other training. (IT, Vol. I, P. 233, L. 13-20). Flenner

testified hypothetically about how distraction thefts generally occur. (IT, Vol. I, P. 234, L. 3-

23). Flenner testified he was familiar with Ross. (IT, Vol. I, P. 235, L. 2-4). Flenner

identified Ross in Court. (IT, Vol. I, P. 235, L. 5-13).

Flenner testified that on March 17, 2007, he investigated a distraction theft at the

Tropicana Hotel and Casino. (TT, Vol. I, P. 235, L. 18-23). The alleged victim was Georgia

Stathopoulos. (TT, Vol. I, P. 236, L. 2-5). Flenner reviewed the surveillance video of the

incident. (IT, Vol. I, P. 236, L. 9-11).

The State sought to admit the surveillance video from the incident at the Tropicana into

evidence. (TT, Vol. I, P. 236, L. 12-15). Defense counsel stipulated to its admission. (TT,

Vol. I, P. 236, L. 16-18). The surveillance video was played for the jury. (TT, Vol. I, P. 236, L.

24-25). Flenner identified Ross on the surveillance video. (TT, Vol. I, P. 237, L. 2-24).

Flenner testified that the video depicts a jacket over the arm which is used "matador style" to

conceal what the hand is doing. (TT, Vol. I, P. 238, L. 8-23). Flenner testified it was

something he had seen many times before. (TT, Vol. I, P. 238, L. 24 to P. 239, L. 1). Flenner

testified that the video depicts distraction through pointing which is a common practice in

distraction thefts. (TT, Vol. I, P. 239, L. 12-21). Flenner testified that the video tape depicts a

- 18 -



1

2
3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
23

24

25

26

27

28

hand offbetween the two suspects which Flenner stated was handing the coat and its contents.

(TT, Vol. I, P. 241, L. 16-19). Flenner was asked whether you could see the wallet in the video

and he testified that you could see "the black thing; it - it's in - it's in the jacket." (IT, Vol. I,

P. 242, L. 2-5).

Flenner also testified he viewed a video tape from the shoe store. (IT, Vol. I, P. 243, L.

24 to P. 244, L. 1). However, Flenner admitted that while he viewed the video on the

computer, he was not able to obtain a copy of the surveillance video. (IT, Vol. I, P. 244, L. 8-

17). When asked whether he could identify Ross from the surveillance video, Flenner testified

that it was from far away but the clothing seemed to match. (IT, Vol. I, P. 245, L. 18-23).

Flenner based this judgment not on what he saw on the shoe store surveillance video alone but

rather by assumption based on the clothing appearing to be the same as that worn by the person

depicted on the Tropicana video. (IT, Vol. I, P. 246, L. 2 to P. 247, L. 2). Flenner testified

that it was approximately fifteen minutes from the Tropicana to the shoe store. (TT, Vol. I, P.

247, L. 23 to P. 248, L. 1).

On cross-examination, Flenner testified that when he initially received the call

regarding the incident at the Tropicana, he did not immediately go to the Tropicana but rather

called the Tropicana investigator. (IT, Vol. I, P. 250, L. 19-21). However, he did speak with

Georgia over the telephone. (TT, Vol. I, P. 250, L. 25). Flenner did not remember whether he

began his investigation of the case on the day it was referred to him or some day thereafter.

(TT, Vol. I, P. 251, L. 23-24). Flenner did not originally watch the Tropicana surveillance

video at the Tropicana, but rather a swing shift officer picked the tape up and Flenner watched

it at police headquarters. (IT, Vol. I, P. 252, L. 7-11). Flenner did not view the original tape,

only a copy. (IT, Vol. I, P. 253, L. 6-7). Flenner further testified that what struck him from
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the shoe store surveillance video is that the clothes were the same as those worn by the person

in the Tropicana. (TT, Vol. I, P. 254, L. 16-19). Flenner admitted that the perspective of the

shoe store's video was from the front doors looking into the store so that if a customer was

making a purchase at the sale's counter, you could only see the customer's back. (TT, Vol. I,

P. 255, L. 3-9). Flenner was unable to see the store employee who was assisting the customer.

(TT, Vol. I, P. 255, L. 17-19). Flenner knew what portion of the surveillance to look at based

on information provided by Georgia. (TT, Vol. I, P. 256, L. 1-23). Flenner ultimately met the

clerk who handled the transaction, after viewing the video tape but was uncertain whether he

could identify the clerk from having viewed the tape. (TT, Vol. I, P. 258, L. 4-6). Flenner

could not tell from the surveillance tape how the transaction was paid. (TT, Vol. I, P. 259, L.

4-7).

Following cross-examination, a juror had two questions. Flenner responded to the

questions by first stating that the resolution of the video from the shoe store surveillance was

better than the resolution from the Tropicana video. (TT, Vol. I, P. 263, L. 9-15). In addition,

Flenner testified he viewed only one angle of the store surveillance video, not multiple angles.

(TT, Vol. I, P. 263, L. 16-19).

Following the examination of Flenner, the State rested. (TT, Vol. I, P. 264, L. 13-14).

Thereafter, the Defense stated it did not have any witnesses. (TT, Vol. I, P. 264, L. 15-17).

Thereafter, the Defense rested as well. (TT, Vol. I, P. 264, L. 18-19). After the jury was

excused, the Court discussed the time to resume the next day as well as jury instructions. (TT,

Vol. I, P. 264 -266). The Court specifically inquired whether the defense had any jury

instructions it would submit to which trial counsel responded, "No." (TT, Vol. I, P. 266, L. 19-

21). The Court made further inquiry into whether the defense wanted to propose an instruction
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regarding the defendant not testifying and the defense responded it did not want such an

instruction. (IT, Vol. I, P. 267, L. 22-25).

On November 13, 2008, twenty eight (28) Jury Instructions were filed in Court. Neither

the State nor defense lodged any objections to the Jury Instructions. (TT, Vol. II, P. 2, L. 5-24).

The Court thereafter instructed the jury. (IT, Vol. II, P. 4-17). The State then made its closing

argument. (TT, Vol. II, P. 17, L. 19 to P. 29, L. 11). The Defense then made its closing

argument. (TT, Vol. II, P. 29, L. 14 to P. 41). The State made rebuttal arguments. (IT, Vol. I,

P.41 to P. 50).

After the jury deliberated, they returned a verdict of "guilty" on counts I through VII.

Sentencing was originally set for January 29,2009. (See Transcript of Hearing, January 29,

2009). However, because Mr. Ross was disputing some of the felony convictions presented by

the State, the Court continued the sentencing until April 7, 2009. (Id.).

The State argued for large habitual treatment. (Transcript from Sentencing Hearing,

April 7, 2009, P. 2, L. 17-18). The State produced booking photographs from five prior felony

convictions both within and without the State of Nevada. (Id. at L. 23-25). The State argued

the sentence should be 10 to life. (Id. at P. 5, L. 13).

Mr. Ross addressed the Court. (Id. at P. 8, L. 18, et seq.). Mr. Ross inquired ofthe

Court whether it had a letter which Mr. Ross wrote directly to the Judge, who stated he did not

have the letter. (Id. at P. 8, L. 19 to P. 9, L. 16). Mr. Ross expressed his concern over his right

to a speedy trial. (Id. at P. 9, L. 19-20). Mr. Ross argued that most ofthe cases referred to by

the State were nonviolent crimes which were too remote to be considered on sentencing. (/d. at

P. 10, L. 20-21). The Court informed Mr. Ross it was only going to consider the five felonies.

(Id. at P. 12, L. 8-10). Mr. Jorgensen argued that absent fmgerprint matching, the photographs
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are not relevant and do not rise to the level of beyond a reasonable doubt. (Id. at P. 18, L.9-14).

Jorgensen argued that the conduct does not merit a life sentence but rather should be treated as

small habitual, if at all. (Id. at P. 19, L. 2-3).

The Court then imposed the following sentence: Count I-life with the possibility of

parole after 10 years; Count II-life with the possibility of parole after 10 years to run

concurrent with Count I; Count III through VII inclusive, life in prison with the possibility of

parole after 10 years, to run consecutive to Counts I and II. (ld. at P. 22, L. 5-14). The Court

ordered restitution in the amount of $270.00. (Id. at L. 16). The Court gave Ross credit for 200

days time served. (Id. at P. 23, L. 21-22).

I

GENERAL LEGAL ARGUMENTS

The Sixth Amendment to the United States Constitution provides:

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public
trial, by an impartial jury of the State and district wherein the crime shall have been
committed, which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining witnesses in his favor, and to
have the Assistance of Counsel for his defense.

VI Amend., U.S. Const. It is by this standard which the Petition for Writ of Habeas Corpus

must be judged.

Ineffective assistance of counsel claims are never heard on direct appeal. Archanian v.

State, 122 Nev. 1019, 1036, 145 P.3d 1008, 1020-21 (2006). While substantive arguments

presented on direct appeal may in some cases become the law of the case, because those

decision on the merits did not consider nor address whether such conduct constitutes ineffective

assistance of counsel, the law of the case doctrine does not bar consideration of those matters
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on this Petition. See e.g. McConnell v. State, 125Nev. Adv. Op. No. 24, 49722, fn. 1,212 P.3d

307 (2009).

A claim that counsel provided constitutionally inadequate representation is subject to

the two-part test established by the Supreme Court in Strickland v. Washington, 466 U.S. 668

(1984). To prevail on a claim of ineffective assistance of trial or appellate counsel, a defendant

must demonstrate (1) that counsel's performance was deficient and (2) that counsel's deficient

performance prejudiced the defense. Id. at 687. A court need not consider both prongs of the

Strickland test if a defendant makes an insufficient showing on either prong. Id. at 697. "A

claim of ineffective assistance of counsel presents a mixed question of law and fact, subject to

independent review." Evans v. State, 117 Nev. 609,622,28 P.3d 498,508 (2001).

On the first prong ofthe analysis, the Petitioner's burden is to show that counsel's

performance fell below an "objective standard of reasonableness." Strickland, supra, at 689.

Obviously, there are a number of factors which must be evaluated to determine whether the

complained of act or omission fell below that standard, which factors vary based on the nature

of the allegation.

On the second prong, to establish prejudice the claimant must show that but for the

attorney's mistakes, there is a reasonable probability the result ofthe proceeding would have

been different. Strickland, supra, at 687-88. Obviously, there is a degree of speculation with

respect to the prejudice prong, as no one can to a degree of absolute certainty know whether a

24 jury would have concluded differently. A reasonable probability is "probability sufficient to

25

26

27

28

undermine confidence in the outcome." Williams v. Taylor, 529 U.S. 362, 390-391 (2000)

(citing Strickland, 466 U.S. at 687). Nonetheless, where there is a reasonably probability that

the error was sufficiently significant as to suggest a potentially different outcome, ineffective
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assistance of counsel should be found in order to exalt the protections of the Constitution over

mindless convictions.

In order to avoid the distorting effects of hindsight, the evaluation begins with the

strong presumption that" counsel's conduct falls within the wide range of reasonable

professional assistance." Strickland, supra, at 689. This rebuttable presumption is so despite

the clear fundamental liberty interests at stake. Nonetheless, the presumption is rebuttable

considering the totality of the circumstances.

n

ARGUMENTS

A. Trial Counsel was Ineffective for His Violation of Ross' 6th

Amendment Right to Speedy Trial

The Sixth Amendment to the United States Constitution provides, in relevant part, "In

all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial. ... "

The Sixth Amendment right to a speedy trial does not require a trial to commence within a

specific number of days, and the United States Supreme Court has refused to quantify a specific

time period. Vermont v. Brillon, 129 S. Ct. 1283, 1290 (2009). Instead, the Supreme Court uses

a "balancing test, in which the conduct of both the prosecution and the defendant are weighed."

Barker v. Wingo, 407 U.S. 514, 529 (1972). "{S[ome of the factors' that courts should weigh

include '[l]ength of delay, the reason for the delay, the defendant's assertion of his right, and

prejudice to the defendant.'" Brillon, 129 S. Ct. at 1290 (quoting Barker, 407 U.S. at 529).

"The length of the delay is to some extent a triggering mechanism. Until there is some delay

which is presumptively prejudicial, there is no necessity for inquiry into the other factors that

go into the balance." Barker, 407 U.S. at 530.
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First, the length of delay was severe. It took in excess of 540 days (18 months) to bring

the action to trial. Second, the reasons for the delay were several. The State continually sought

continuances several times because they wanted to consolidate this case with another case,

something that would have changed Ross' defense immeasurably. These attempts were a

violation of Ross's right to a speedy trial. The Petitioner clearly invoked his right to a speedy

trial, to the extent it was the subject to dialogue by the Court. The delay was clearly prejudicial

to Ross. Not only was he subject to incarceration for an extended period of time, but also

valuable evidence which could have exonerated Ross was no longer available, including

surveillance videos. Several witnesses testified that video was available immediately after the

alleged incident, but not over 12 months later. It was ineffective assistance of counsel to fail to

insist upon Ross's right to a speedy trial when that right was specifically invoked by Ross.

Finally, it should be noted that Ross himself made all of the objections to continuances.

Trial Counsel did not make one single speedy trial objection. Instead, trial counsel

accommodated the State and agreed to numerous continuances against his client's wishes.

One, maybe two continuances, can be ascribed to trial strategy, but where the record illustrates

a complete lack of any pre-trial investigation, discovery or serious preparation for trial, not

even one continuance is legitimate.

B. Trial Counsel was Ineffective Based on His Failure to Engage in
Pretrial Discovery.

Trial counsel further failed to conduct appropriate pretrial discovery, including

obtaining surveillance video from the shoe store which would have exonerated Ross. The trial

record is completely void of any defense motions; not even a discovery motion.
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In Kimmelman v. Morrison, 477 U.S. 365 (1986), the Supreme Court deemed trial

counsel's lack of investigation to be deficient under Strickland's performance prong. The

Kimmelman defendant was charged with rape, and his lawyer had neglected to file a timely

motion to suppress an incriminating bed sheet seized without a search warrant. See 477 U.S. at

368-69. The trial record revealed that Defendant's counsel conducted no pretrial discovery.

The Court held that counsel's failure to request discovery, again, was not based on "strategy,"

but on counsel's mistaken beliefs that the State was obliged to take the initiative and turn over

all of its exculpatory evidence to the defense and that the victim's preferences would determine

whether the State proceeded to trial after an indictment had been returned. Id. at 385. Despite

"applying a heavy measure of deference to his judgment," the Court found "counsel's decision

unreasonable, that is, contrary to prevailing professional norms." Id.

The instant case is no different. Counsel's failure to conduct pretrial investigation by

obtaining surveillance videos from the shoe store precluded the presentation of a defense for

Ross. Specifically, the surveillance videos may well have created a reasonable doubt that Ross

in fact used a credit card to make any purchases at the shoe store and may well have created

reasonable doubt concerning whether the individual depicted was in fact Ross. Investigators

and prosecutors make mistakes which was evidenced by the State dismissing all of the Santa Fe

related charges for misidentifying Ross on the surveillance from that incident. The prosecutor

stated that "it's immediately apparent it is not Mr. Ross from the Santa Fe" (TT, vol. 1,

page 3, lines 9-10). The dismissal of all the Santa Fe charges also begs the question as to

whether Trial Counsel had reviewed them. Frankly, it seems very unlikely that Counsel would

wait until trial to inform the State that they have the wrong guy in the surveillance video.

Competent attorneys usually do this within 24 hours of reviewing any questionable surveillance
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video-with or without their clients! It seems that Counsel just "got lucky" on the day of the

trial. Luck cannot be ascribed to trial strategy.

Trial Counsel was certainly ineffective for failing to communicate this issue to another

Public Defender that had a similar case involving Mr. Ross and video surveillance. (Case No.

C220916). A little bit of "in-house" collaboration between public defenders with the same

client with identical charges is certainly in order. By sharing the information with Attorney

Will Ewing who handled Case No. C220916, Mr. Ewing may have been able to point out to

Mr. Jorgensen that Mr. Ross does not appear in the Santa Fe videos. But this never could have

happened because Mr. Jorgensen never communicated with Mr. Ewing. Mr. Ross will testify at

an evidentiary hearing that he informed Mr. Jorgensen that he had another similar video

surveillance case with Mr. Ewing.

Additionally, Counsel was ineffective for failing to mention the misidentification to the

jury. This was purely an "identification case." Witness identification and video surveillance

identification were used to convict Ross. When the State admits its investigators misidentified

Ross in surveillance video and then puts the same investigators on the stand to identify Ross,

common sense would dictate that Counsel would attack their ability to make any credible

identification-especially in light of the prosecutor's comment that is was "immediately

apparent that Ross was not the man in the video." Instead, Trial Counsel allowed the same

group of police who misidentified Ross on the surveillance video to offer completely

unchallenged positive identification of Ross at trial. This incident clearly shows a complete

failure on Trial Counsel's part to prepare for trial or to think on his feet immediately prior to

trial. There is no other explanation. This identification issue most likely would have changed

the entire outcome of the trial. In this regard Ross was prejudiced by Trial Counsel's failure to
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1 do anything, ANYTHING, when presented with an extraordinary opportunity to create doubt in

2
3

the minds of the jury.

Counsel's failure to obtain discovery fell so far below professional norms that it
4

unquestionably was not a matter of strategic judgment but rather a breach of professional norm.

As previously discussed, these failures resulted in convictions which would not have occurred

but for these failures. Counsel was ineffective and the convictions must be overturned.

C. Ineffective Assistance Based on Counsel's Failure to Communicate
with Petitioner Prior to Trial

Counsel's representation may be deficient constituting ineffective assistance of counsel

for failing to communicate with the Petitioner. Adequate consultation between attorney and

client is an essential element of the effective assistance of counsel. Strickland, 466 U.S. at 688,

104 S.Ct. at 2065. "From counsel's function as assistant to the defendant derives the

overarching duty to advocate the defendant's cause and the more particular duties to consult

with the defendant on important decisions and to keep the defendant informed of important

developments in the course of the prosecution." Id. See also Roe v. Flores-Ortega, 528 U.S.

470, 120 S.Ct. 1029 (2000) and Johnson v. Parker, Civil Action No.1 :06CV217-SA-JAD

(N.D.Miss. 9-12-2008) (failure to communicate may be both a symptom and cause of

ineffective assistance).

There was a clear break down in communication between Trial Counsel and Ross. Ross

will testify that it was apparent from Counsel's comments and questions that Counsel didn't

understand the details of the cases. This failure precluded Ross from being able to effectively

assist counsel in the preparation of his defense. Prejudice arose because Ross was unable to
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explain his conduct, any potential alibis (which he certainly had regarding the Santa Fe

incident), or otherwise present evidence in his defense. This resulted in prejudice.

D. Trial counsel was Ineffective for Failing to Lodge Objections During
Many of the Pretrial and Trial Proceedings

Trial counsel was ineffective for failing to lodge objections during many of the pretrial

and trial proceedings. The failure to object may result in a properly laid ineffective assistance

of counsel claim. See e.g. Warden v. Lyons, 100 Nev. 430, 683 P.2d 504 (1984), cert. denied,

471 U.S. 1004 (1985). In addition, the failure to object leads to a failure to preserve error for

purposes of direct appeal. The failure to preserve issues for appellate review can constitute

ineffective assistance of counsel. See e.g. Martin v. State, 501 So.2d 1313 (Fla. 1st DCA 1986);

Crenshaw v. State, 490 So.2d 1054 (Fla. 1st DCA 1986).

The entire trial transcript is almost entirely devoid of any objections lodged by defense

counsel during the testimony of the witnesses. For example, the list of failed objections

includes:

1. Despite not designating Detective Flenner as an expert, he was permitted to

render expert opinions throughout his testimony regarding the methods and manners commonly

utilized by pick pockets and distraction thefts. (TT, vol. 1, pages 234-250). No objection was

lodged.

2. Trial Counsel failed to properly object to the use of the preliminary hearing

transcript at trial regarding witness Deja Jarmin. Following the alleged purchase by Ross,

Jarmin received a telephone call from someone indicating the credit card used to make the

purchase was stolen. (Preliminary Hearing, pages 23-24). This was the only statement from

Jarmin that linked the subject transaction to any criminal activity. The State did not exercise
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due diligence in attempting to locate the witness prior to trial. Unfortunately, Trial Counsel

actually agreed that the State had exercised due diligence, a fact that the Nevada Supreme

Court relied upon in its Order of Affirmance. (TT, vol. 1, pages 92-97) Trial Counsel gave the

State an enormous gift. It is this attomeys' opinion that had Trial Counsel objected, the Nevada

Supreme Court most likely would have reversed Ross' conviction. To make matters worse,

because Counsel waffled on the State's Pretrial Motion to admit Jarmin's Preliminary Hearing

testimony, Ross was denied the ability to revisit the issue. There was no other evidence of

criminal behavior from incident in the shoe store! Despite this damning hearsay statement,

Counsel failed to lodge the proper objection.

Finally, Trial Counsel forgot to renew his best evidence objection from the Preliminary

Hearing. He made no offer of proof about questions he was not able to ask Jarmin had he been

present at the trial. This is a very important issue because Jarmin was testifying about the

contents of a video that was destroyed before the Defense ever saw a copy.

3. Trial Counsel failed to object to an 18month stale identification through witness

Kevin Hancock. There were no questions about bias, misidentifications, etc. (TT, vol. 1, pages

193-202). Trial Counsel also failed to challenge any ofthe State's questionable ill's during

cross-examination of Kevin Hancock. (TT, vol. 1, pages 203-218).

4. Trial Counsel failed to object to a Best Evidence Rule violation when the State

introduced verbally State's Exhibit #1, credit card receipt and computer print out. (TT, vol. 1,

pages 197-200,216-217).

5. No objection to leading witness Kevin Hancock on Direct Examination. (TT,

26 vol. 1, page 198, lines 10-13 & 17-20).

27

28
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6. Through sloppy cross-examination Trial Counsel ends up solidifying an

otherwise weak identification by one of the State's witnesses. (IT, vol. 1, pages 217-218).

Again, no objection to the State's weak identification in Redirect Examination. (TT, vol. 1,

pages 218-219).

7. No objection to "bad acts" implication by investigating detective. Detective

Flenner testified he was familiar with Ross. (TT, vol. 1, page 235, lines 2-3, & 15-16, pages

262, lines 14-16). Furthermore, through sloppy cross-examination, Trial Counsel ends up

soliciting testimony about his own client's prior bad acts! The Court actually stopped him and

asked both attorneys to approach the bench to prevent Trial Counsel from continuing his line of

questioning. Incredible! (TT, vol. 1, page 253-254).

8. No objection to lay person, Detective Flenner, giving incredibly damaging

expert opinion testimony. (IT, Vol. 1, pages 233-234, 238-243).

9. No objection to hearsay testimony. (TT, vol. 1, page 250). Furthermore,

through sloppy cross-examination Trial Counsel inadvertently brought out a damaging hearsay

conversation. (TT, vol. 1, pages 168-169).

Clearly, it is the duty of defense counsel to insure that the proceedings are fair and that

the State only puts before the finder of fact admissible evidence. There is no justifiable trial

tactic which affords the State admission of evidence not otherwise admissible. Further, when

defense counsel permits the admission of otherwise inadmissible evidence, not only are

prejudicial matters presented to the jury but in addition it results in a failure to preserve the

issues for direct appeal. Ross was prejudiced by the failure to timely object. First,

inadmissible evidence was presented for the jury's consideration. Second, matters which

should have been preserved for appeal were not. This prejudice could well have resulted in a
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different result. One can only speculate regarding jury deliberations, but assuming they

considered all of the evidence presented, they also considered evidence which should have been

excluded. But for such evidence, the jury may not have rendered a guilty verdict on all counts.

E. Trial Counsel was Ineffective for Failing to Retain Defense Experts

A claim for ineffective assistance of counsel may lie for failing to retain defense

experts. Ineffective assistance of counsel claims are analyzed under the two-prong test of

Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984). Under Strickland, Ross must

show both that his counsel's performance was deficient and that the deficient performance

prejudiced his defense such that he was deprived of a "fair trial, a trial whose result is reliable."

!d. at 687, 104 S.Ct. at 2064.

During the trial of this action, the State called Detective Flenner to testify. Detective

Flenner was not involved in the investigation of any of the crimes charged, other than to review

the surveillance video. Despite having not been designated as an expert, Detective Flenner

rendered expert opinions throughout the proceedings regarding the manner in which pick

pockets and persons engaged in crimes of distraction operate. (IT, vol. 1, pages 233-234, 238-

243). Not only did Trial Counsel fail to objection to the expert testimony, Trial Counsel failed

to call a counter expert to testify to refute the opinions that Ross' behavior and conduct as

evidenced on the surveillance video was consistent with the conduct of a person engaging in

pick pocketing. Had a rebuttal expert been called to rebut the expert opinions rendered by

Detective Flenner, such an expert would have opined that Ross' conduct was consistent with

non-criminal activity. Such an opinion would have diminished the credibility of the State's

non-designated expert and would have created reasonable doubt.
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Additionally, Detective Flenner testified that the "resolution" of surveillance video from

the Shoe Store was better (meaning higher) than the surveillance video from the Tropicana

Hotel and Casino. (TT, vol. 1, page 263, lines 9-15). This is answer is absolutely stunning!

Had Counsel had a video surveillance/casino security expert on hand he could have easily

showed the jury that Detective Flenner was certainly incorrect regarding resolution. Next to

military surveillance systems, Casino surveillance systems are some of the most sophisticated

video systems in the world.' Casino cameras often can focus on the pores on the nose of a

patron while playing Blackjack.

Ross was prejudiced by the failure to both retain experts and present an expert defense

that his conduct was not criminal. Specifically, if such a defense were presented, it would have

shown that Ross' conduct was as consistent with non-criminal activity and did not fit the

pattern of behavior or mode of operation of a pick pocket. Additionally, a surveillance

system/security expert could have refuted Detective Flenner's information thereby creating

doubt in the minds of the jurors. Upon presentation of such proof, no convictions would have

been entered against Ross.

F. Trial Counsel was Ineffective for Failing to Investigate Ross' Claim
that the PSI was Incorrect

25 2 Gaming establishments are highly motivated to invest in state-of-the-art surveillance infrastructure that
maximizes video coverage within the casino to protect both their assets and their integrity. Gaming surveillance

26 systems are of the highest resolution and quality, often surpassing that of retail surveillance systems. See
Nilsson, Fredrik, Intelligent Network Video: Understanding Modern Video Surveillance Systems, CRC Press,

27 (2008).

28

At the first Sentencing Hearing, Ross objected to the Pre-Sentence investigation Report

claiming that he only have 5 felony convictions, not the 18+ that the Report identified. The

Court continued Sentencing and ordered the State and Attorney Jorgenson to investigation the

- 33 -

i



1

- 34-

Petitioner's claim. However, Jorgenson failed to investigate the claim nor did he file any

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
28

motion to correct the PSI prior to sentencing. At a minimum, Jorgenson could have made a

record of his diligence in this matter; however, the record is does not contain any information

regarding Jorgenson's attempts to investigate his client's claim. Again, Jorgenson simply

failed to do anything for Ross.

G. The cumulative effect of all errors constitutes ineffective assistance

Finally, where the errors of counsel are numerous, their cumulative effect may

constitute ineffective assistance of counsel. Hernandez v. State, 118 Nev. 513,535,50 P.3d

1100, 1115 (2002). Thus, "[t]he cumulative effect of errors may violate a defendant's

constitutional right to a fair trial even though errors are harmless individually." Id.

As discussed in both the Petition and this Supplement, there were numerous grounds of

ineffective assistance of counsel. While Ross believes that each alone is sufficient to grant this

Petition, collectively they are overwhelming. This Court should grant this Petition.

CONCLUSION

The Petition should be granted. In a number of ways, Ross' constitutionally protected

right to effective assistance of counsel was violated. Each of these grounds individually are

alone sufficient, however cumulatively they are overwhelmingly so. Ross suffered prejudice as

a result of these ineffective assistance claims. But for these constitutional violations, the

outcome of the proceedings would have been different. As such, the Petition should be

granted.
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Respectfully submitted on this 17th day of July, 2012.
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Nevada BarNo.: 007302
1100 S. Tenth Street
Las Vegas, NY 8910 1
(702) 419-7330 (Office)
(702) 446-8065 (Fax)
CedarLegal@gmail.com
Attorneys for Petitioner,
RONALD ROSS
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
FRANK COUMOU
Chief Deputy District Attorney
Nevada Bar #004577
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
(702) 671-2500
Attorney for Plaintiff

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,
CASE NO: C236169

DEPT NO: XVII
-vs-

RONALD ROSS,
13 #1970026

14 Defendant.

15 STATE'S RESPONSE TO DEFENDANT'S PETITION FOR WRIT OF HABEAS
CORPUS AND FIRST SUPPLEMENTAL PETITION FOR WRIT OF HABEAS CORPUS

16

17

18

19 COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County

20 District Attorney, through FRANK COUMOU, Chief Deputy District Attorney, and hereby

21 submits the attached Points and Authorities in Response to Defendant's Petition for Writ of

22 Habeas Corpus and First Supplemental Petition for Writ of Habeas Corpus.

23 This Response is made and based upon all the papers and pleadings on file herein, the

24 attached points and authorities in support hereof, and oral argument at the time of hearing, if

25 deemed necessary by this Honorable Court.

26 III

27 III

28 III
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1 POINTS AND AUTHORITIES

2 STATEMENT OF THE CASE

3 On August 22, 2007, an Information was filed charging Ronald Ross ("Defendant")

4 as follows: Counts 1,3 and 7: Burglary (Felony- NRS 205.060); Count 2: Larceny from the

5 Person (Felony - NRS 205.067); Count 4: Possession of Credit or Debit Card Without

6 Cardholder's Consent (Felony - NRS 205.690); Count 5: Fraudulent Use of Credit or Debit

7 Card (Felony - NRS 205.760); Count 6: Theft (Felony - NRS 205.0835, 205.0832); Count

8 8: Grand Larceny, Victim 60 Years of Age or Older (Felony - NRS 206.270, 193.1687);

9 Counts 9 and lO: Conspiracy to Commit Larceny (Gross Misdemeanor - NRS 205.220,

lO 205.222, 199.480). On August 23, 2007, an Amended Information was filed charging

11 Defendant with the same offenses. On August 24,2007, a Second Amended Information was

12 filed charging Defendant with the same offenses. On November 12, 2008, Defendant was

13 charged by way of Third Amended Information with the following: Counts 1 and 3:

14 Burglary; Count 2: Larceny from the Person; Count 4: Possession of Credit or Debit Card

15 Without Cardholder's Consent; Count 5: Fraudulent Use of Credit or Debit Card; Count 6:

16 Theft; and Count 7: Conspiracy to Commit Larceny.

17 On November 12,2008, Defendant's trial began. The jury returned a verdict of guilty

18 on all counts contained in the Third Amended Information on November 13, 2008.

19 On November 17,2008, the State filed a Notice of Intent to Seek Punishment as a

20 Habitual Criminal, alleging seventeen prior Felony convictions. The State filed an Amended

21 Notice of Intent to Seek Punishment as a Habitual Criminal on the same day alleging

22 eighteen (18) prior Felony convictions. A Second Amended Notice of Intent to Seek

23 Punishment as a Habitual Criminal and a Memorandum in Support of Habitual Criminal

24 Treatment were filed on January 5,2009, alleging nineteen (19) prior Felony convictions.

25 On April 7, 2009, Defendant was adjudged guilty of the offenses charged in the Third

26 Amended Information under the Large Habitual Criminal Statute and sentenced to

27 imprisonment in the Nevada Department of Corrections as follows: Count 1: Minimum of

28 ten (10) years, maximum of life; Count 2: Minimum of ten (10) years, maximum of life,

2 C:\Program Files\Neevia.Com\Document Converter\temp\3780975-4456991.DOC



1 sentence to run concurrent with count 1; Count 3: Minimum of ten (10) years, maximum of

2 life, sentence to run consecutive to counts 1 and 2.; Count 4: Minimum of ten (10) years,

3 maximum of life, sentence to run consecutive to counts 1 and 2 and concurrent with count 3;

4 Count 5: Minimum of ten (10) years, maximum of life, sentence to run consecutive to counts

5 1 and 2 and concurrent with count 4; Count 6: Minimum often (10) years, maximum of life,

6 sentence to run consecutive to counts 1 and 2 and concurrent with count 5; Count 7: one (1)

7 year in the Clark County Detention Center. Defendant received two hundred (200) days

8 credit for time served. A Judgment of Conviction was filed on April 16, 2009.

9 Defendant filed a Notice of Appeal on December 5,2008. On November 8, 2010, the

10 Nevada Supreme Court affirmed Defendant's convictions. Remittitur issued December 3,

11 2010.

12 Defendant filed a pro per petition for writ of habeas corpus (post-conviction) on

13 November 30,2011. The State's Response follows.

14 Defendant filed a Request for an Evidentiary Hearing in connection with his Petition

15 as well as a Motion to Appoint Counsel on December 13, 2011. The State filed an

16 Opposition on December 15, 2011. Defendant filed another Motion to Appoint Counsel on

17 December 19, 2011. On January 5, 2012, the court held a hearing wherein it granted

18 Defendant's Motion to Appoint Counsel.

19 Defendant's First Supplemental Petition for Writ of Habeas Corpus was filed on July

20 18,2012. The State's response follows.

21 ARGUMENT

22 I. DEFENDANT'S FIRST SUPPLEMENTAL PETITION FOR WRIT OF
HABEAS CORPUS

23

24

25

a. Ineffective Assistance of Counsel

i. Standard of Review

26 In order to assert a claim for ineffective assistance of counsel, a

27 defendant must prove he was denied "reasonably effective assistance" of counsel by

28 satisfying the two-prong test of Strickland v. Washington, 466 U.S. 668, 686-87, 104 S. Ct.

3 C:\Program Files\N eevia.Com\Document Converter\temp\3 780975~4456991 DOC



1 2052, 2063-64 (1984). See also State v. Love, 109 Nev. 1l36, 1138, 865 P.2d 322, 323

2 (1993). Under this test, the Defendant must show first, that his counsel's representation fell

3 below an objective standard of reasonableness, and second, that but for counsel's errors,

4 there is a reasonable probability that the result of the proceedings would have been different.

5 Strickland, 466 U.S. at 687-88, 694, 104 S. Ct. at 2065, 2068; Warden v. Lyons, 100 Nev.

6 430,432,683 P.2d 504, 505 (1984) (adopting Strickland two-part test in Nevada). "Effective

7 counsel does not mean errorless counsel, but rather counsel whose assistance is '[w]ithin the

8 range of competence demanded of attorneys in criminal cases." Jackson v. Warden, 91 Nev.

9 430,432, 537 P.2d 473,474 (1975) (quoting McMann v. Richardson, 397 U.S. 759, 771, 90

10 S. Ct. 1441, 1449 (1970)).

11 In considering whether trial counsel has met this standard, the court

12 should first determine whether counsel made a "sufficient inquiry into the information that is

l3 pertinent to [the] client's case." Doleman v State, 112 Nev. 843, 846, 921 P.2d 278, 280

14 (1996) (citing Strickland, 466 U.S. at 690-691, 104 S. Ct. at 2066). Once proof of such a

15 reasonable inquiry by counsel has been shown, the court should consider whether counsel

16 made "a reasonable strategy decision on how to proceed with his client's case." Id. at 846,

17 921 P.2d at 280 (citing Strickland, 466 U.S. at 690-691, 104 S. Ct. at 2066). Finally,

18 counsel's strategy decisions are "tactical" and will be "virtually unchallengeable absent

19 extraordinary circumstances." Id.; Strickland, 466 U.S. at 691, 104 S. Ct. at 2066; Howard v.

20 State, 106 Nev. 7l3, 722, 800 P.2d 175, 180 (1990). Trial counsel has the "immediate and

21 ultimate responsibility of deciding if and when to object, which witnesses, if any, to call, and

22 what defenses to develop. Rhyne v. State, 118Nev. 1,8,38 P.3d 163, 167 (2002).

23 Based on the above law, the court begins with the presumption of

24 effectiveness and then must determine whether the defendant has demonstrated by "strong

25 and convincing proof' that counsel was ineffective. Hornick v State, 112Nev. 304,310, 913

26 P.2d 1280, 1285 (1996) (citing Lenz v. State, 97 Nev. 65, 66, 624 P.2d 15, 16 (1981)); Davis

27 v. State, 107Nev. 600, 602, 817 P.2d 1169, 1170 (1991). The role of a court in considering

28 an allegation of ineffective assistance of counsel is "not to pass upon the merits of the action

4 C:lProgram FilesiNeevia.Com'Document Converter\temp'3780975-4456991.DOC



1 not taken but to determine whether, under the particular facts and circumstances of the case,

2 trial counsel failed to render reasonably effective assistance." Donovan v. State, 94 Nev.

5

3 671, 675, 584 P.2d 708, 711 (1978) (citing Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9th

4 Cir. 1977».

5 This analysis means that the court should not "second guess reasoned

6 choices between trial tactics" and defense counsel need not "make every conceivable motion

7 no matter how remote the possibilities are of success." Donovan, 94 Nev. at 675,584 P.2d at

8 711. In essence, the court must "judge the reasonableness of counsel's challenged conduct on

9 the facts of the particular case, viewed as of the time of counsel's conduct." Strickland, 466

10 U.S. at 690, 104 S. Ct. at 2066.

11 Even if a defendant can demonstrate that his counsel's representation

12 fell below an objective standard of reasonableness, he must also demonstrate prejudice by

13 showing a reasonable probability that, but for counsel's errors, the result of the trial would

14 have been different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999)

15 (citing Strickland, 466 U.S. at 687, 104 S. Ct. at 2064). "A reasonable probability is a

16 probability sufficient to undermine confidence in the outcome." Id. (citing Strickland, 466

17 U.S. at 687-89, 694, 104 S. Ct. at 2064-65, 2068). Similarly, a defendant who contends his

18 attorney was ineffective because he did not adequately investigate must show that the

19 investigation was unreasonable and that a better investigation would have rendered a more

20 favorable outcome probable. Molina v. State, 120Nev. 185, 192,87 P.3d 533, 538 (2004).

21 ii. Counsel was not ineffective during jury selection.

22 Defendant alleges counsel was ineffective in failing to excuse for cause

23 Juror 187, Juror 200 and Juror 208 because they were biased against Defendant. When

24 determining whether a potential juror is biased, the relevant inquiry is whether the juror's

25 views "would prevent or substantially impair the performance of his duties as a juror in

26 accordance with his instructions and his oath." Weber v. State, 121 Nev. 554, 580, 119 P.3d

27 107, 125 (2005) (quoting Leonard v. State, 117 Nev. 53, 65, 17 P.3d 397, 405 (2001». Juror

28 187 stated that she used to work with one of the State's witnesses, Detective Darrell Flenner,
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1 before she retired. Reporter's Transcript! 11112/2008, pp. 10-11. Jurors 200 and 208 both

2 stated that their credit cards had been previously stolen and used. RT 11112/2008, pp. 32,37.

3 Furthermore, Juror 200 stated his son had previously been convicted in Clark County for

4 burglary. RT 1111212008, pp. 50-51. However, all three prospective jurors unequivocally

5 expressed they could lay aside these past experiences and that such would not affect their

6 deliberations. RT 11112/2008, pp. 10-11, 32, 37-38, 69, 72-73. When the State raised a

7 challenge for cause concerning another juror, the court denied the challenge because, even

8 though the prospective juror had a pending criminal matter in Clark County, "no one got him

9 to say he can't be fair." RT 11112/2008, p76. Thus, had counsel raised challenges for cause

10 concerning the prospective jurors listed above, the court would have likely denied such on

11 the same grounds. Because any challenge for cause concerning these jurors would have been

12 futile, counsel cannot be found ineffective for not making such challenges. See Ennis v.

13 State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006). Furthermore, Defendant cannot

14 demonstrate prejudice as he cannot show that any of the listed prospective jurors actually

15 served on the jury and were actually biased? Thus, because counsel did not act below an

16 objective standard of reasonableness and because he cannot demonstrate prejudice, this

17 claim must be denied.

18 iii. Counsel did not fail to protect Defendant's rights to a speedy trial.

19 Defendant contends counsel was ineffective for not consistently

20 asserting his right to a speedy trial. At Defendant's arraignment on September 9, 2007, he

21 invoked his right to a speedy trial and trial was set for October 22. RT 9/5/2007, pp. 2-3.

22 However, this trial date was vacated because there were pending appeals in two other cases

23 involving Defendant (C220915 and C220916)/ one by the State and one by Defendant. RT

24 1111112007,pp. 2-3. Because there was a commonality of legal issues and facts between all

25

26

27

28

I Hereinafter "RT."
2 In fact, the record demonstrates that Juror 187 and Juror 208 did not serve on the jury. Compare RT 11112/2008, pp.
10-11, 37-38 with RT 11112/2008, p. 78. It is unclear whether Juror 200 served as his name is not a part of the record.
However, as demonstrated above, Juror 200 unequivocally stated he could lay aside any prejudice or perceived prejudice
in deciding Defendant's case.
3 The corresponding Supreme Court Case numbers are 49091 and 50153, respectively.



1 three cases, both the State and Defendant agreed that trial in the instant case should be

2 postponed until the pending appeals were resolved. RT 1111112007,pp. 2-3; 1211112007,pp.

3 2-3. Defendant's only concern was he wished to be transported to prison as opposed to

4 staying at the Clark County Detention Center to await the outcome of the pending appeals.

5 RT 1111112007,pp. 3-4; 1211112007,pp. 2-3. When the pending appeals were resolved (See

6 Supreme Court Case Nos. 49091 and 50153), Defendant re-asserted his right to a speedy trial

7 and trial was set for September 2, 2008. RT 7/8/2008, p. 4-5. However, against the court's

8 order, Defendant was not transported for the trial and it was vacated. RT 8116/2008, p. 2. On

9 September 16, 2008, Defendant received a new trial date of November 10, which was the

10 earliest date that the State could transport out-of-state witnesses and the court could conduct

11 the trial. RT 9116/2008, p. 4-7. Trial commenced on November 12,2008. RT 11112/2008.

12 Counsel's willingness to waive Defendant's speedy trial rights pending

13 the outcome of Defendant's appeals was in keeping with Defendant's wishes and was

14 effective assistance of counsel. Both Defendant's counsel and the State represented to the

15 court that the outcome of Defendant's pending appeals could significantly affect the instant

16 case and that, if Defendant were tried prior to the Nevada Supreme Court's decision and

17 such decision was in his favor, the instant case would have to be retried. RT 1111112007,p.

18 3' 12/1112007, p. 2. Defendant stated on the record that he understood the issue and had "no

19 problem" waiting for the resolution of his pending appeals, but wished to wait for them at

20 prison instead of the Clark County Detention Center. RT 11111/2007, pp. 3-4; 1211112007,

21 pp. 2-3. Given the significant effect Defendant's pending appeals could have had on a trial in

22 this case, it was reasonable for counsel to waive Defendant's right to a speedy trial until after

23 the appeals were determined.

24 Furthermore, Defendant cannot demonstrate prejudice. The Nevada

25 Supreme Court considered and denied Defendant's speedy trial claim on direct appeal,

26 finding that Defendant had failed to demonstrate prejudice or that the delay was in bad faith.

27

28

7 C:\Program Files'Neevia.ConrDocument Converter\temp\3780975-4456991.DOC
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I See Order of AffIrmance, p. 1.4Thus, if counsel had moved to dismiss Defendant's charges

2 on this ground, such a motion would likely have been denied. Counsel cannot be found

3 ineffective for failing to file futile motions. See Ennis, 122 Nev. at 706, 137 P.3d at 1103.

4 Additionally, based on the same reasoning, Defendant cannot demonstrate a reasonable

5 probability that the outcome of his case would have been different had counsel moved to

6 dismiss his charges based on an alleged violation of his right to a speedy trial.

7 iv. Counsel was not ineffective in conducting discovery.

8 Defendant alleges counsel was ineffective in the following regards: 1)

9 Failed to file any motions, including discovery motions; 2) Failed to secure surveillance

10 video from Sheikh Shoes; 3) Failed to review surveillance video from Santa Fe Station Hotel

11 and Casino; 4) Failed to present evidence of misidentification of Defendant to the jury. As

12 demonstrated below, these claims lack merit and must be denied.

13 1. Pretrial motions

14 Counsel has the "immediate and ultimate responsibility of

15 deciding" what motions, if any, to file. See Rhyne, 118 Nev. at 8, 38 P.3d at 167.

16 Importantly, other than a motion for discovery, Defendant does not specify what motions

17 counsel should have filed but failed to. Inasmuch as Defendant fails to specify what motions

18 counsel was ineffective for failing to file, this assertion is a bare allegation and does not

19 warrant relief. See Hargrove, 100 Nev. at 502, 686 P.2d at 225. Furthermore, in light of the

20 Clark County District Attorney's Office open file policy, Defendant fails to demonstrate how

21 a motion for discovery would have resulted in discovery distinct from that which was

22 already provided. Indeed, counsel stated on the record that he had received discovery and

23 was going to compare what he received with the State's file prior to trial to verify discovery

24

25

26

27

28

4 Inasmuch as Defendant now alleges the delay was prejudicial because it caused the loss of exculpatory evidence,
specifically the Sheikh Shoe store surveillance video, this claim is belied by the record. Sheikh Shoes store assistant
manager Kevin Hancock testified that the surveillance video depicting Defendant using Georgia Stathopoulos' credit
card was saved in the computer database for 1-2 weeks before being automatically erased. As the transaction took place
on March 17, 2007, and Defendant was not arraigned until September 5, 2007, any surveillance video of Sheikh Shoes
was unavailable prior to any delay of Defendant's trial. Therefore, because delay subsequent to September 5,2007 did
not result in the loss of such evidence, this claim must be denied. See Hargrove v. State, 100 Nev. 498, 502,686 P.2d
222,225 (1984).
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1 was complete. RT 1114/2008 p. 4. Thus, counsel's efforts at gathering discovery were

2 sufficient and any motion for discovery would have been futile. See Ennis, 122 Nev. at 706,

3 137 P.3d at 1103.

4 2. Sheik Shoes video

5 Defendant alleges counsel's failure to timely secure the Sheik

6 Shoes surveillance video resulted in its loss and prejudiced Defendant. This claim is belied

7 by the record. Hancock testified the surveillance video depicting Defendant using

8 Stathopoulos' credit card was saved in the computer database for 1-2 weeks before being

9 automatically erased. As the transaction took place on March 17, 2007, and no copies were

10 made of the video, any surveillance of the transaction was automatically deleted by the end

11 of March 2007 at the latest. Defendant was not arrested in connection with this case until

12 June 6, 2007, and counsel was subsequently appointed. See Declaration of Arrest. Any

13 surveillance video of Sheikh Shoes was already unavailable prior to counsel's appointment.

14 Therefore, any subsequent action or inaction by counsel in securing such video did not result

15 in its loss and this claim must be denied. See Hargrove, 100 Nev. at 502, 686 P.2d at 225.

16 3. Santa Fe Station video

17 Defendant alleges counsel was ineffective for failing to review

18 the Santa Fe Station video and notify prosecutors earlier than the first day of trial that the

19 subject depicted was not Defendant. First, this claim is a bare assertion premised solely on

20 the fact that the prosecutor filed the Third Amended Information omitting the Santa Fe

21 Station offenses on the first day of trial. See Hargrove, 100 Nev. at 502, 686 P.2d at 225.

22 Second, Defendant fails to demonstrate any prejudice. Even if counsel did not review the

23 Santa Fe Station surveillance video prior to the first day of trial (a fact the State does not

24 concede), Defendant cannot demonstrate a reasonable probability of a more favorable

25 outcome than having those charges voluntarily dismissed by the State. RT 11112/2008 p. 3.

26 Thus, any deficiency of counsel was non-prejudicial, and Defendant's claim must be denied.

27 III

28 III

9 C:\Program Files\NeeviaCom\Document Converter\temp\3780975-4456991.DOC



1 4. Evidence of misidentification

2 Defendant alleges counsel was ineffective for failing to present

3 evidence that Defendant was initially misidentified from the Santa Fe Station video in efforts

4 to impeach the identification of Defendant from the Tropicana Hotel and Casino surveillance

5 video as well as the Sheik Shoe video. This claim lacks merit. At Defendant's preliminary

6 hearing, Detective Julie Holl testified that she reviewed the Santa Fe Station video and

7 identified Defendant as the person depicted committing a larceny. RT 6119/2007, pp. 65-66.

8 Prior to the beginning of trial on November 12, 2008, the State filed a Third Amended

9 Information excluding all Santa Fe Station offenses because, in reviewing the Santa Fe

10 Station video, the prosecutor determined that Defendant was not depicted. Detective Holl did

11 not testify at trial. Detective Flenner testified at both the preliminary hearing and at trial that

12 he observed the Tropicana video and the Sheikh Shoes video and identified Defendant as

13 depicted in both. RT 6119/2007, pp. 87-105; RT 11112/2008, pp. 236, 243, 245-47. Detective

14 Flenner did not review or testify concerning the Santa Fe Station video.

15 Any evidence that a non-testifying witness had misidentified

16 Defendant in connection with another theft would have likely been excluded because it was

17 irrelevant. NRS 48.025. The fact that Detective Holl had misidentified Defendant after

18 observing the Santa Fe Station video did not increase or decrease the likelihood that

19 Detective Flenner correctly identified Defendant after observing the Tropicana video and the

20 Sheikh Shoes video and is therefore irrelevant. Therefore, offering such evidence would

21 have been futile. See Ennis, 122 Nev. at 706, 137 P.3d at 1103.

22 Furthermore, even if such evidence was admissible, counsel

23 appropriately declined to present it because of its minimal probative value and potential

24 prejudicial effect. Trial counsel has the "immediate and ultimate responsibility of deciding"

25 which witnesses, if any, to call, and what defenses to develop. Rhyne, 118 Nev. at 8, 38 P.3d

26 at 167. Defendant was on trial for larceny of Stathopoulos' purse while she was playing slot

27 machines at a casino by distracting her and subsequently using her stolen credit card to

28 purchase $490 in shoes and clothing. Similarly, the larceny that occurred at Santa Fe Station

10 C:\Program Files\Neevia.Com\Document Converter\temp\3780975-4456991.DOC
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1 involved a person who stole money from a victim while the victim was playing slot

2 machines at a casino by distracting them. RT 6119/2007, pp. 67-69. Therefore, even if such

3 evidence was admissible (a fact the State does not concede), counsel made a reasonable

4 decision to avoid introducing evidence that Defendant was suspected in a very similar

5 offense occurring in another casino.

v. Counsel was not ineffective in communicating with Defendant.

7 Defendant's claim that counsel failed to sufficiently communicate with

8 him is belied by the record. A defendant is not entitled to a particular "relationship" with his

9 attorney. Morris v. Slappy, 461 U.S. 1, 14, 103 S. Ct. 1610, 1617 (1983). There is no

10 requirement for any specific amount of communication as long as counsel is reasonably

11 effective in his representation. See id. On November 4, 2008, Defendant requested to be

12 made co-counsel because, in discussing the case with counsel, there were disagreements

13 concerning what witnesses to call and what defenses to develop. RT 1114/2008, p. 3. The

14 court recommended that counsel and Defendant continue to discuss the case and counsel

15 stated he would visit Defendant again before the beginning of trial to discuss the case. RT

16 111412008, pp. 3-4. Such evidence of communication between Defendant and counsel belies

17 Defendant's claim that there was a "communication breakdown." See Hargrove, 100 Nev. at

18 502, 686 P.2d at 225. Furthermore, it is the "immediate and ultimate responsibility" of

19 counsel to determine what witnesses to call and what defenses to develop. Rhyne, 118 Nev.

20 at 8, 38 P.3d at 167. Finally, Defendant's allegation that counsel's cross-examination of

21 witnesses demonstrates his lack of understanding of the details of the case is a bare

22 allegation belied by the record. In fact, counsel engaged in lengthy and detailed cross-

23 examination of key witnesses Stathopoulos, Luis Valdez, Hancock and Detective Flenner.

24 RT 1111212008, pp. 139-53, 180-88, 203-18, 220-23, 248-62. Therefore, Defendant's claim

25 does not warrant relief. See Hargrove, 100 Nev. at 502, 686 P.2d at 225.

26 VI. Counsel was not ineffective in not making certain objections.

27 Defendant alleges counsel was ineffective during trial in the following

28 ways: 1) Failing to object to the expert testimony of Detective Flenner; 2) Failing to object to



1. Detective Flenner's testimony

1 the admission of Deja Jannin's preliminary hearing testimony; 3) Failing to object to

2 Hancock's identification of Defendant; 4) Failing to object to the verbal introduction of

3 State's Exhibit 1; 5) Failing to object to leading questions during Hancock's direct

4 testimony; 6) Ineffective cross-examination of Hancock and no objection to Hancock's

5 identification during redirect examination; 7) Failing to object to Detective Flenner testifying

6 that he was "familiar" with Defendant and solicitation of testimony of Defendant's other bad

7 acts; 8) Failing to object to the admission of hearsay statement that Stathopoulos told Jarmin

8 her stolen credit card had been used to make a purchase at Sheikh Shoes. Defendant

9 contends such alleged ineffectiveness was prejudicial at trial and on appeal. Defendant fails

10 to demonstrate counsel's performance fell below an objective standard of reasonably

11 effective assistance of counselor that he was prejudiced thereby.

12

13 Detective Flenner testified, in part, concerning his experiences

14 investigating distract and pickpocket thefts and common techniques associated with those

15 crimes. RT 11112/2008, pp. 236-43 Counsel did not object. On appeal, Defendant contended

16 Detective Flenner improperly testified as an expert. The Nevada Supreme Court rejected

17 Defendant's claim, finding that Defendant failed to demonstrate plain error. Order of

18 Affirmance, 11/8/2010, p. 2.

19 First, counsel had the "immediate and ultimate responsibility of

20 deciding if and when to object." Rhyne, 118 Nev. at 8, 38 P.3d at 167. Secondly, assuming

21 arguendo that Detective Flenner's testified as an expert, Defendant fails to demonstrate that

22 Detective Flenner's testimony would have been prohibited had an objection been raised

23 under NRS 174.234(2). NRS 174.234(3)(a) provides that the court shall prohibit the

24 testimony of any improperly noticed expert only if such lack of notice was in bad faith. See

25 also Mitchell v. State, 124 Nev. 807, 819, 192 P.3d 721, 729 (2008) (reviewing court's

26 decision to admit improperly noticed expert for abuse of discretion and finding no bad faith

27 nor prejudice to the defendant's substantial rights). Defendant does not argue in his Petition

28 that the State's failure to notice Detective Flenner's testimony was in bad faith. Furthermore,
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1 because Detective Flenner and other detectives testified similarly concerning distract and

2 pickpocket crimes at Defendant's preliminary hearing, Defendant was on notice concerning

3 the testimony and fails to demonstrate that his substantial rights were violated. See RT

4 6119/2007, pp. 66-70, 90-93. Therefore, any objection to Detective Flenner's testimony at

5 trial would have been futile and counsel cannot be found ineffective for failing to make futile

6 objections. See Ennis, 122 Nev. at 706, l37 P.3d at 1103.

7 Furthermore, had the district court heard Defendant's objection

8 and overruled it, Defendant cannot show a reasonable probability that he would have

9 successfully appealed the decision because there was no prejudice. See Order of Affirmance,

10 1118/2010, p. 2. Therefore, the Nevada Supreme Court likely would have found any error

11 harmless. NRS 178.598. Thus, as Defendant cannot demonstrate a reasonable probability

12 that any objection would have resulted in the exclusion of the testimony or overturn

13 Defendant's conviction and sentence on appeal, this claim must be denied.

14 Finally, even if Defendant had objected and Detective Flenner

15 was prohibited from testifying concerning distract and pickpocket crimes in general,

16 Defendant fails to demonstrate a reasonable probability that the outcome of his trial would

17 have been different. At trial, a videotape was admitted that showed Defendant and another

18 unidentified male approach Stathopoulos with a coat draped over Defendant's arm, speak

19 with Stathopoulos for a few minutes while Defendant's coat was over Stathopoulos' open

20 purse, then Defendant gave his coat containing a black skinny object to the unidentified male

21 and they left in separate directions. RT 11112/2008, pp. 236-243. Stathopoulos identified

22 Defendant and stated that her wallet was black and skinny and was stolen during the time

23 that Defendant was speaking with her. RT 11112/2008, pp. 127, l30-33. Stathopoulos' credit

24 card was then used at Sheikh Shoes approximately forty minutes later and four people

25 identified Defendant as the person that used the credit card to purchase $490 in merchandise.

26 RT 11112/2008, pp. 157-58, 162-63, 175-76, 194, 246, 246-47. In light of such evidence,

27 Defendant cannot demonstrate a reasonable probability that the jury would have acquitted

28
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1 him even if evidence concernmg the techniques of distract and pickpocket thefts was

2 excluded. Therefore, Defendant's claim must be denied.

3 2. Jarmin's preliminary hearing testimony

4 Defendant contends counsel was ineffective in not objecting to

5 the admission of Jarmin's preliminary hearing testimony on the grounds the State had failed

6 to demonstrate due diligence in attempting to locate Jarmin. Any objection on this ground

7 would have been futile. On the day of trial, the State moved to admit Jarmin's preliminary

8 hearing testimony under NRS 171.198(7)(b), which allows the State to admit such testimony

9 if a defendant was represented by counsel and cross-examined the witness at the preliminary

10 hearing and the witness is "sick, out of the State, dead, or persistent in refusing to testify

11 deposit an order of the judge to do so, or when the witness's personal attendance cannot be

12 had in court." Clark County District Attorney's Office investigator Matthew Johns was

l3 sworn and testified that he had attempted to contact Jarmin at his address and called and left

14 messages on Jarmin's phone beginning in mid-October. RT 11112/2008, pp. 84-86. Johns

15 contacted a woman claiming to be Jarmin's girlfriend who confirmed Jarmin's address and

16 phone number but Johns was unable to contact Jarmin. RT 11112/2008, p. 91. On the day of

17 trial, Johns again contacted Jarmin's girlfriend, who told her that Jarmin had been admitted

18 to a hospital in California on Friday for heart problems and that Jarmin's family lived in the

19 area near the hospital. RT 1111212008, p. 87. Johns then attempted to contact the hospital as

20 well as Jarmin's family in California to confirm that Jarmin was in the hospital, but was

21 unsuccessful. RT 11112/2008, pp. 87-88. The State moved to admit Jarmin's preliminary

22 hearing testimony per NRS 171.198 on the grounds he was hospitalized in California.

23 Counsel objected and argued admission of Jarmin's testimony would violate Crawford v.

24 Washington, 541 U.S. 36, 124 S. Ct. l354 (2004). RT 1111212008, pp. 92-97. The district

25 court admitted Jarmin's testimony.

26 Although Defendant conceded the State had demonstrated due

27 diligence in attempting to locate Jarmin, the court would have found such regardless. Johns

28 testified he attempted to locate Jarmin since mid-October when he was given the subpoena
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1 and had attempted to contact him at work, home, and through approximately fifteen phone

2 calls. Although Johns was unable to speak to Jarmin, he contacted Jarmin's girlfriend who

3 confirmed Johns' contact information for Jarmin. Finally, when Johns followed up on past

4 communication with Jarmin's girlfriend on the day of trial, he learned that Jarmin had

5 recently been admitted to a California hospital, but was unable to confirm this statement. In

6 light of such efforts, Defendant's claim that the State failed to exercise due diligence in

7 attempting to locate Jarmin is a bare allegation belied by the record. See Hargrove, 100 Nev.

8 at 502, 686 P.2d at 225. Notably, while Defendant now alleges the State did not exercise due

9 diligence in attempting to locate Jarmin, he does not explain what additional efforts the State

10 should have made. Thus, even if counsel had objected on the grounds advanced by

11 Defendant, the objection would have been futile and counsel cannot be found ineffective for

12 failing to make futile objections. Ennis, 122 Nev. at 706, 137 P.3d at 1103. Furthermore, that

13 counsel objected on Crawford grounds demonstrates a reasoned tactical decision to advance

14 what counsel believed to be the strongest argument for not admitting Jarmin's preliminary

15 hearing testimony and such decision is not so deficient to warrant reconsideration. See

16 Rhyne, 118 Nev. at 8, 38 P.3d at 167.

17 Inasmuch as Defendant alleges counsel was also ineffective for

18 failing to object on the grounds of untimely notice of Jarmin's unavailability, such an

19 objection would likewise have been futile. According to Jarmin's girlfriend, Jarmin had been

20 admitted to the hospital the Friday prior to trial with heart problems, a fact Johns had learned

21 the morning of trial. It was on this ground, not the State's inability to locate Jarmin, that the

22 State requested Jarmin's preliminary hearing testimony be admitted per NRS 171.198(7)(b).

23 Notice of Jarmin's medical condition was provided the same day that the State learned of it

24 and any objection to the introduction of Jarmin's testimony on this ground would have been

25 futile as NRS 171.l98(7)(b) does not require such notice. See Ennis, 122 Nev. at 706, 137

26 P.3d at 1103.5

27

28 5 Inasmuch as Defendant contends counsel was likewise ineffective for failing to renew his best evidence objection from
the preliminary hearing in connection with Jarmin's testimony, such claim is without merit. First, it is unclear what
objection Defendant is referring to, as counsel did not raise a best evidence objection during Jarmin's preliminary

15
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3. Hancock's identification

2 Defendant contends counsel was ineffective for not objecting to

3 and not cross-exammmg Hancock's identification of Defendant. First, counsel has the

4 "immediate and ultimate responsibility" of deciding when and if to object. See Rhyne, 118

5 Nev. at 8, 38 P.3d at 167. Further, Defendant fails to provide any authority for the

6 proposition that a previous identification is inadmissible because of the length of time

7 between the identification and trial." Therefore, any objection to Hancock's identification on

8 this ground would have been futile. See Ennis, 122 Nev. at 706, l37 P.3d at 1103. Second,

9 Defendant's claim that Hancock was not cross-examined concerning his identification of

10 Defendant is belied by the record. Defendant was cross-examined concerning the time

11 between the incident and the photographic identification, his knowledge of the offense prior

12 to the identification and the fact that he did not personally see Defendant in Sheik Shoes on

l3 the day of the offense. RT 11112/2008, pp. 204-09, 211-14. Therefore, this claim must be

14 denied. See Hargrove, 100 Nev. at 502, 686 P.2d at 225.

15 4. State's Exhibit 1

16 Defendant contends counsel was ineffective for failing to object

17 to Hancock's testimony regarding State's Exhibit 1. State's Exhibit 1 was the receipt for the

18 transaction made with Stathopoulos' credit card at Sheik Shoes on March 17, 2007. State's

19 Exhibit 1. First, counsel has the "immediate and ultimate responsibility" of deciding when

20 and if to object. See Rhyne, 118 Nev. at 8, 38 P.3d at 167. Second, State's Exhibit 1 had

21 been admitted into evidence prior to Hancock's testimony. RT 11112/2008, pp. 158-60.

22 Thus, as the "best evidence" was already admitted, NRS 52.235 was not violated by

23 Hancock's testimony and any objection would have been futile. See Ennis, 122 Nev. at 706,

24

25

26

27

28

hearing testimony. See RT 6119/2007, pp. 17-34. Furthermore, any best evidence objection would have been overruled,
as the State had sufficiently demonstrated that the original Sheikh Shoes video had been destroyed without the presence
of fraud by the State and could not be obtained by judicial process. See NRS 52.255. Thus, any objection by counsel
would have been futile. Ennis, 122 Nev. at 706, 137 P.3d at 1103. Furthermore, because such objection, or renewed
objection, would have been futile, Defendant cannot demonstrate a reasonable probability that it would have been
sustained at trial, or successful on appeal.
6 In fact, NRS 51.035(2)(c) provides for the admission of prior statements of identification made "soon after perceiving
the person" but does not prescribe a time limit between the identification and the trial.
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1 137 P.3d at 1103. Finally, Defendant cannot demonstrate prejudice. Hancock's testimony

2 concerned the contents of the State's Exhibit 1, including: the card number for the credit card

3 used, the date, the salesperson, the items purchased and the amount. RT 11112/2008, pp. 197-

4 200, 216-17. Defendant did not challenge that Stathopoulos' credit card was indeed used

5 during the transaction State's Exhibit 1 memorialized. Given that the evidence testified to

6 was admitted and all of the contents of the receipt were conceded to by Defendant, there is

7 not a reasonable probability of a different outcome had counsel objected and such objection

8 was sustained. Therefore, this claim must be denied.

Leading questions

Defendant contends counsel was ineffective for not objecting to

leading questions during Hancock's direct testimony. The specific questions Defendant

5.

contends were improper concerned State's Exhibit 1 and follow:

Q: And it shows on here at the top a number 4388 5270 0012
1281; would that be the actual credit card number that was made
a copy of from the actual credit card given to a clerk?

A: That's - that's how it prints? Yes.

Q: Okay.

A: Yeah.

Q: Now, showing you the last page, the full-length page of
State's Exhibit number 1; is this actually a computer printout - is
this actually a computer printout of a receipt detailing what was
purchased?

A: Right. Yes, it is.

RT 11112/2008, p. 198. Leading questions are questions which unnecessarily suggest an

answer and are generally not permitted during direct examination. NRS 50.115(3)(a).

Counsel had the "immediate and ultimate responsibility" of deciding when and if to object.

See Rhyne, 118 Nev. at 8, 38 P.3d at 167. Furthermore, neither of the challenged questions

asked by the prosecutor unnecessarily suggested an answer. While both called for a "yes" or

"no" answer, neither question suggested an answer to the witness and were therefore proper.

Therefore, any objection would have been futile. See Ennis, 122 Nev. at 706, 137 P.3d at
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1 1103. Finally, Defendant cannot demonstrate that, had counsel objected, there is a reasonable

2 probability of a different outcome. Both questions concerned evidence already admitted and

3 facts conceded to by Defendant. Therefore, had counsel objected and such objection been

4 sustained, the prosecutor likely would have simply rephrased the question. Even if the

5 prosecutor had abandoned the line of questioning, the result of Defendant's trial would have

6 been the same, as State's Exhibit 1 was admitted and Defendant conceded to its contents.

7 Therefore, Defendant fails to demonstrate prejudice and this claim must be denied.

8 6. Cross-examination and redirect of Hancock

9 Defendant next alleges counsel's cross-examination of Hancock

10 regarding identifying Defendant was "sloppy" and ineffective. As demonstrated supra, this is

11 a bare allegation belied by the record as counsel. See Hargrove, 100 Nev. at 502, 686 P.2d at

12 225. In fact, counsel cross-examined Hancock regarding his identification of Defendant. See

13 RT 11112/2008, pp. 204-09, 211-14. Furthermore, Defendant's claim that counsel was

14 ineffective for failing to object to Hancock's testimony regarding Defendant's identity on

15 redirect must likewise fail. Defendant does not state what grounds any objection to

16 Hancock's identification could have been made and, as demonstrated supra, any objection to

17 Hancock's identification testimony would have been futile as Hancock's identification was

18 admissible. See Ennis, 122 Nev. at 706, 137 P.3d at 1103. Therefore, this claim must be

19 denied.

20 7. Detective Flenner's familiarity with Defendant

21 Defendant contends counsel was ineffective for failing to object,

22 on "other acts" evidence grounds, to Detective Flenner's testimony that he was "familiar

23 with" Defendant and for soliciting "other acts" evidence during cross-examination.i

24 Although evidence of other bad acts is inadmissible to prove action in conformity therewith,

25 no evidence of other acts was offered against Defendant. Detective Flenner's testimony does

26 not imply anything more than that he knew Defendant prior to March 17, 2007. This

27

28 7 Defendant contends Detective Flenner testified twice that he was "familiar with" Defendant. However, the record
demonstrates that Detective Flenner was asked once whether he was familiar with Defendant and he replied that he was.
RT 11112/2008, p. 235.
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A I I don't ~ve the account number. it at home.

8
9

10

11

12

13

A Yes.

MS. WALSH: Pass the witness, Judge.

THE COURT: Any aoss?

MR. JORGENSON: No, Judge.

THE COURT: Is she free to go?

MR.SWEETIN: If we could just have her wait outside,

2 THE COURT: Well, she has the police report that you

3 filled out. If you looked at It, would that remind you or refresl1

4 your recollection of the credit card number?

5 THE WITNESS: Well, It ended In 1281.

6 THE COURT: That's not the question. The questlon Is:
7 If you look at the police report you wrote out, would it make you

8 think, oh, this is the number on that aedlt card or there is no

9 way you can remember it?

10 THE WITNESS: I really can't say that Iwould, even If I

11 looked ~t It. I have it at horne and I have the purchase that was

12 made on there. I know it ended in 1281, but I don't have the

13 whole number.

14 THE COURT: If you would like to approach, you may.

15 MS. WAlSH: I would, Judge.

16 BYMS. WAlSH:

17

18

Q J'm s'-Ing you this document.

Is this what you wrote to the police that day about your

19 c:redit cards In your pocket -- or In your wallet? (Indicating)

20 A Yes. T1Iat is correct.

21 Q And at the time you wrote this, these would have been the

22 aa;urate credlt card numbers that you had In your walleti'

23 A Right.

24 Q Okay. And laalcing at that, does It have an account

25 number for a ChaseVisa?

ACCUSCRIPTS (702) 391-0379

THE COUl'Speak up.

THE WITNESS: D-e-j-a, J-e-r-m-e-o.

Page 17 of 123

P2Ige 16 of 123

1

2

3

4

A Yes.

Q And is that account number 4388527ooo121281?

A Right.

Q And is that, In fact" the acca&mt number for the Chase

5 Visa that had you stolen from your wallet?

6 A Ves, It Is.

7 Q Does that help refresh your memory that that's It?

14 Judge.

15 THE COURT: You can walt In the courtroom or outside

16 because the el(dusionary rule Is not invoked. 50 whatever you

17 prefer, but just stick around.

18 THE WITNESS: Thank you.

19 MR. SWEETlN: The State would call Deja larmon.

20 (Witness sworn.)

21 THE CLERK: You may be seated.

22 Please state your name for the record.

23 THE WITNESS: Deja Jannon.

24 THE COURT: Spell your first and 12Istnames.

25 THE WITNeSS: DeJ2I--

ACCUSCRIPTS (702) 391-0379

1

2

3

4

5

6

7

8
9

10 BYMR. SWEETlN:

PElAJARMON

called as a Witness on behalf of the State,

having been first duly sworn,

was examined 21ndtestlfied 215follows:

DIRECT EXAMINATION

06/25/200705:30:02 PM Page 15 to 18 of 123

11

12

Q Goad morning, Mr. Jarmon.

I want to tum your attention to March 17th. earlier this

13 year, 2007.

14 How were you employed on that day?

15 A rm a third key at Sheikh Shoes.

16 Q That's 5-h-e-l-k-h: Is that correct?

17

18

19

20

A That·sa)ITeCt.

Q And you said third key.

What exactly Is a third key?

A It's a supervisor. J don't have the responsibility of

21 the assistant manager. I'm under the assistant manager. I do

22 some supervising and same cashiering.

23 Q Sa your duties ~d include ringing people up, as well

24 as supervising ather employees: would that be accurate?

25 A Yes.

ACCUSCRIPTS (702) 391-0379

1

Page 18 of 123

Q And that ShIekh ~ Is located at 3525 5cM4hMaryland

2 Parkway here in LIIs Vegas. Clark COunty,Nevada: Is that correct?

3

4

A RIght.

Q Now, J want to tum your attention to the early afternoon

5 on that same day, Mardi 17th of 2007.

6 Were you on duty on that day?

7 A Yes, J was.

8 Q Old you see anyone an that day, as you _re on duty,

9 that's present In the courtroom today?

10 A Ves, the defendant in the blue shirt. (indicating)

11 Q You made referenee - you painted to an individual In the

12 courtroom.

13 Could you a~ln point that indlvldu2l1 out and identify

14 something that he's wearing.

15 A Tbe defendant aver here In the blue top with the eam

16

17

18

19

20

21

22

23

24

25

rows.

Q And that is at the table next to me?

Aves.
MR. SWEETIN: May the record reflect the witness has

identified the defendant.

THE COURT: That Will be noted.

BYMR.SWEETlN:

Q Had you seen the defendant prior to that day?

A Veah. He had visited our &tare, J think, maybe twice RIGI\f~O
tiVIA ~~

prior within a two or three _k perIod. CH
ACCUSCRIPTS (702) 391-0379

4 of 41 sheets
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Q iOn thosa'"P;riorocxaslons, had you ited on him or

2 cashiered or anvthlng of that sort?

3 A I SJIOketo him. but I never - I hadn't actuI!Illywaited

4 on him; someone else did.

5 Q Andon those prior ocx:aslons,were you aware whether he

6 conducDd transaai0n5 at your IIDre or not?
7 A Yes. Well,on one ocx:aslon,hedlcl,that I remember.

a Q Now,I want to turn your attention again to that early

9 aftemoononMarchl7thof2007.

10 Could you tellus YOUI'" observations of the defendant on

11 that day wI1enhe entered your store.

12 A I recall thoIthe had on - I believe It was a T-shirt and

13 maybe a jersey when he walked In with his friend.

14 Q So heentered with a friend?
15 A Yes, he did.

16 Q Andcould you describe that friend.

17
18

A The friend, I don't renember exactly what he had on.

Q Was he white or-
19 A No, he was black - black guy; a little shorter than the
20 defendant.

21 Q Okay. Andcould you describe what they did when they

22 entered the store?

23 A They came In, spoke to me and the assistant manager,

24 picked out a few Items and made a purchase.

25 Q Now,at the time that you Indlcated they came into the

ACCUSCRIPTS (702) 391-0379

Page 20 of 123

1 stDr., picked out some items, how long were they in there prior to 1
2 finalizIng their purchase? 2
3 A Maybe20, 30 minutes. 3
4 Q Okay. Andat the time that they finalized the PUrchase. 4
5 were you Involved in that at all7 5

6 A Yes, Iwas. 6
7 Q What was your involvement? 7
a A Actually,the defendant was the ~ that I - that I a
9 had and I also rang up his purchase. 9

10 Q So he presented you with some merchandise he had 10
11 selected? 11
12 A Ves, he did. 12
13 Q Anddo you recall how the defendilnt Intended to pay for 13
14 the merchandise? 14
15 A He produced a credit card. 15
16 Q Okay. Now,do you havea normctlprooedure that you go 16
17 through when people present with you a credit card? 17
18 A Wedo. 18
19 Q What would the normal procedure be? 19
20 A With a credit card, we usually check ID to match the name 20
21 of the - of the ID on the credit card. 21
22 Q Didyou do that In this case, on Mardi 17th, with the 22
23 defendant? 23
24 A No, I did not. 24
25 Q Andwhy 15that? 25

ACCUSCRIPTS (702) 391-0379

A
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BecauR Kd been there prior and he also used a credit

5 of 41 sheets

1

2 card the last time that he came In. Andthis time, I just

3 overlooked It and J didn't do it because he'. a regular customer.

4 Q So how did you use the creerltf;ilrdat that time to ring

5 up the sale?
6 A J swiped the credit card and then I made a printout of

7 the credit card.

a Q So you just sort of swiped it through a madline that you

9 have;Is that right?

10 A Yes, It Is.

11 Q Allright. And as a result of you swiping the credit

12 card, did the transactfon ring up at that time?

13
14
15
16
17
18

A Ves, it went thrcMIgh.

Q Doyou recall the amount of that transaction?

A J don't '"- offhand, but I do have a receipt.

Q Didyou bring some evidence with you today?

A Yes, I did.

Q What did you bring?

19 A This Is actually a copy of the receipt and a printout.

20 Q Okay. I'm showing you what's been marked as State's

21 Proposed Exhibit Number 1.

22 Are these the documents that you brought to court today?

23
24

AVes,
Q Anddo those, in fact, document the sale that occul1'edon

25 this particular day of the defendant?

ACCUSCRJPTS (702) 391-0379
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A Yes, it does.

Q Andwhat was the total amount of the sale?

A 490,07.

Q 490and some cents?
A Yes.
Q Andyou Indicated that that was run on a credlt card; Is

that correct?
A Yes, It was.

Q Anddoes that, in tact. document the credit card as well?

A Yes, It does. It stabIs it's a VIsa.

Q Now, these particular docUments, these are the actual

doaJments that were produced as a result of this sale; Is that
correct?

A Yes, it Is.

MR. SWEETIN: Okay. The State would move for the

admission of what's been marked as State's Proposed exhIbit 1.

Tl-IE COURT: Arly objection?

MR. JORGENSON: No objection.

Tl-IE COURT: Thatwill come In.

(State's exhibit 1 admitted into evldence.)

BY MR. SWEETIN:

Q VouIndlcated there was a card number on there as well, a
card that the defendant used?

A ves, there Is the number.
Q Andwhat is the card number?

ACCUSCRJPTS (702) 391-0379
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A 'It is 43a8s.27000121281.

Q Okay. Andwhat kind of a card is that?

A It's VIsa card.

Q Now, after ringing up this sale, what happens next?

A Tbe defendant - we USUIdlyoffer a reward type thing

for - for our custDmers, our regular custDmers. we get like a -

what Is It called? Uke a favorite c:uslDmertype thing. So we'll

write their number down and their name.

He gave me the name and the number, but I don't have that
paper here with me.

Q So you are not sure what that name ilnd number might have

been that he gave you?
A No. I hiIve a book but It's at my job.

Q Okay. Does the defendant leave subsequent to ringing up

the transac:.tionthen?

A Yes, he does.

Q Okay, Doyou have any other concern in regards to this

triI~on that same day?

A No.
Q Does anybody contact you in regards to that trilnsaction?

AVes. ShorUyafter the purchase. maybe an hour or so

later, I gat a call from Miss - I can't say her last name, but

Georgia.
Q And that's the lady who you just observed b!stifr, Is

that correct?

ACCUSCRIPTS (702) 391-0379
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1 A Yes, it is.
2 Q And did you hilve a conversation with her at that time?

3 A Yes, I did.
4 Q Andas a result or that conversati«I, what did you do?
5 A She mentioned that her card had been used at our store
6 and it WiISa stolen card. I got her name and phone number,

7 She said that she had spoken to detectives and spoke to

8 the security at the hotel she was staying at and she would get In

9 CIOI1tiIct with me or have the detec:tive get in contact with me.

10 Q Based upon the infonniltlon that she gave you in regards

11 to that card, did you locate the information you've Just
12 described?

13

14

15

A Yes, I did.
Q Old you do anything else?

A After I got the information, I just waited for the

16 detective.

17

18
19

Q Doyou h_ a surveillance system In your store?

A Veah,wedo,

Q And that surveillance system, thai'll 15Cilmeras In your

20 store; would that be accurate?
21 A Veah, there Is.

22 Q Now, you IncflCatedthat you are a manager there at the
23 store; is that correct?

24 A Yes.

25 Q Doyou use the surveillance system In the course of your

ACCUSCRIPTS (702) 391-0379
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1

2

3

4

duties from time tot?

A Yes,wedo.

Q Towhat" observe trilnsaaIons?

A Veah. Someti,... _ have to check and make sure that

Page 25 of 123

5 nobody is stealing merchandise or, you know, _ have to check on

6 if someone COIMS into the sIIare and they're doing something

7 they're not supposed to.

8 Q on this perticulilr day, did you hiIve occasion to observe

9 tha video In regards tD this transac:tion?
10 A Yeah. AftII!rI spoke to Georgi.., [ spoke to my district

11 manager, who WiIS~at the time, and the assistant milnager.

12 We then -..t back to look at the video, to find out if it was the
13 defendant who made the purchiIse.

14 Q And did you - did you subsequently observe that video?

15

16

A Yes,_dld.

Q And did the video depict iI dear and accurate depiction

17 of what you have described to the Court as ocx:urringon that date?

18 A Yes.
19 Q At some point in time, did the police talk to you in

20 regards to this incident?

21 A Ves, they did.

22

23

24

Q Doyou recall IIDetective Flenner?

A Ves,Jdo.

Q DidDetective Flenner talk to you specifically about this

25 Incidentat your stare?
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1 A Ves, he did.
2 Q Didyou, at any point in time, tiIIk about the video

3 within the store when you _re talking to Detective Flenner?
4 A Ves, _ did.

5 Q DidDeb!ctIve Flenner have an Opportunity to review that:

6 video?

7 A Yes.

8 Q And that was the same video that dearly and accurately

9 depicts what you hiIve Just described as occurring to the Court?

10 A Ves.

11 MR.SWEETIN: Thestate passes thewitness.

12 "THECOURT: Cross-examination.

13

14

15 BY MR. JORGENSON:

CROSS-EXAMlNATION

16 Q Vou said you were the third key I11iIniIgeI'at the shoe
17 store.

18 A Ves, [ am.

19 Q What does that mean?

20 A It's a supervisor. WMn the manager Of the assistant

21 manager is not In. then rm the manager in charp.

Q So third key means you are third in charge?
A Exactly.
Q Gotit.

21

23

24

25

RIM
IMAGED

CH
And on that day, the 17th, you were wortdng eight to
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1

2

3

five?

A J worked the whole day, from nine until - from nine tD

9:30.

4 Q Where Is this SIDre, cross stnIets?

5 A CharIestDn - rm~.

6 Maryland Parkway in between Twain and Desert Inn, ill: the

7 Boulevard MaU.

a Q InsIde the mall?

9 A It'sllCtually - our IitDnI is on the outside afthe II1II11..

10 but It's stili part of It.

11 Q You waited on my dlent. the man that Is standing tD

12 the - or sitting tD the left of me,. on the 17th In the 1II'IIernoon,

13 correct?

14 A Yes.

15 Q AnI the time stamps on these receipts right or are they

16 right. but maybe off by an hour?

17 A I beI~ the one that's on the credit card mactline Is

18 off by an hour.

19 Q So if the credit card mactline says 1253, If It hadn't

20 been adjllSted for Daylight Savings TIme, which had just occurred a

21 couple days earlienn on a day different than It normally happens,.

22 it really would say 1353?

23 A Y~
24 Q Does that sound a'-'t right, almost WNJ o'dock?

25 A Yeah.
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Y-.lwas.

Although, tD be honest, yuu'd seen him enough In tile past
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1 Q Now, this last page you have here. this ~ from the

2 computer, your inventory computer?

3 A Yes.it Is.

4 Q That shows 1349 and that's what you think Is the - the

5 accurate time that this sale _5 generated?

6 A Exactly.

7 Q So things are being rung up at a register at about ten

8 minutes before WNJ o'dock and then the credit card transaction

9 goes through maybe seven minutes before WNJ 0' dock?

10 A Before WNJ - before one. That's an hour - It should

11 be like an hour off.

12 Q Well.. the credit card receipt says ten tD -. but It _

13 really, more accurat:ely, ten to two.

14 A I'm not underslancllng the quastlon.

15 Q The big sheet Is the one you say Is more accurate?

16 A Right.

17 Q All right. The point Is iI person starts to hand some

18 shoes across the counter; It takes a UttIe bit of time to enter

19

20

21

22

23

24

25

them IntD the computer, scan them,. whatever, and then, finally, a

person hands over a CIIrd; you swipe the card and that's why the

transaction time on the beginning of the transaction is going tD

occur before tile credit card sale because that comes last.

A

Q

Right.

Now, you were asked 1at:eTon to Identify a picture of my

dlent.

ACCUSCRIPTS (702) 391-0379
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1

2

3 thIIt you - Is It fair to say you didn't need to see that 110 know

4 who -ID Rnlll!lliber who it_?

5 A The pIctu•.•- 1ICtua11y,no, becauM we have It - we

6 have a survellianoe camera.

7 Q wen, uIde Iran the surveillance camera, the fact that

8 you had _ him In your sIDra often enough, you recognized him as

9 an ongoing customerl

10 A ExactIy_

11 Q TIle guy - _ thm-e a guy with him?

12 A Yes.there-.

13 Q And he was -.Iebody you did not rec:ognizel

14 A No. I hadn't _ - I don't recall _ing him before.

15 but he made • pun;hase that day too. He paid cash.

16 Q Have you seen him before or since. IDyour knowledge?

17 A No, I don't remember _Ing him.

18 Q Now, my dlent c:on.s In, slides across $450 worth of

19 shoes and ha••••you a credit card that has a female - a lady'll

20 name on It.

21 You don't know that name on it at all?

22 A I didn't observe the credit card at all. I just took it

23 out of his hand and swiped it..

24 Q Is that the way you normally do It?

25 A No.

ACCUSCRIPTS (702) 391-0379
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1 Q You got in trouble for doillfillt this way?

2 A Yeal!. I got In trouble for It.

3 Q And when the printout _ signed with a Jacly'll name, you

4 similarly had already set aside In your mind that this was a

5 IegitiIl1llta tralUlilCtion, so you didn't look dose at that either?

6 A No, I didn't.

7 Q But you are positive that these two receipts and this

8 printout ~ from you -mg my dlent on the 17th of March

9 aroundtwoo'clock when he came In and bought almost $500 warth of

10 shoes?

11 A Yes.

12 Q And this blue Ink signature Is lIOInI!thIng tile guy sitting

13 to rnv left put on this piece of paper? (Indicating)

14 A Yes. It Is.

15 Q No quatIon .'-'t thatl

16 A No question.

17 Q You don't remember what kind of card he gave you, whether

18 It was II Master or debit card?

A

Q

A

Q

19

20

21

22

23

24

25

It was a Visa Card.

How do you recaU that?

llec:alllle our statll!lnent shows that It Is iI YIlIa Card.

If you didn't have ••statement,. would you have remembered

what kind of card?

A From this date,. no, I wouldn't remember. I just remem~IM

( ~~~from what I have on the printout.

ACCUSCRIPTS (702) 391-0379
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Q •But you Jo.remember he gave you kind 01 a aedit

card1

A Y_h, he gill" me -

Q And then by looking at the papers, you know what kind It

1

2

3

4

5

6

7

is?

A Exadty.

Q How soon after you get - you got the call from - well,

8 how lOOnafter my client leaving your stare did you get a call

9 from a lady saytng, hey, I think somebody used my aedit card at

10 your store?

11 A Between one to two hours afterwards.

12 Q And then It was after that that you talked to the police?

13 A Yeah. Well, I didn't talk to them that day. !spoke to

14 her. Several days I••.,Iwas contacted by the police.

15 Q All right. When, in reI'I!rI!nce to speaking to the police

16 or to the lady an tf1e phone. did you actually look at tf1e videa

17 tape?

18 A After I spolce to her, that's when _ look2d - me and the

19 district manager and the assistant manager ioak2d at the tape.

20 Q SOyou found out - or you heard a visitor to Las Vegas

21 calling up and saying I think someone fraudulently used my card at

22 your place, and then you turned around and In addition to looking

23 it up, you contacted your supervisors?

24 A Yes.

25 Q 1'bey all got together witb you berDre your shift ended?

ACCUSCRIPTS (702l391-0379
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1

2

3

4

5

A From my knoWledge, It's probably araund It1ree something;

yeah, maybe araund 1t1ree.

Q And at that point. your two managers are wItfI you?

A Yeah, they there at the time of the transaction, but they
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1 A Yes.

2 Q And, among ather things, you gathered up these papers and

3 ran the videa tape far the time you remembered him - you remember

4 the transaction possibly to have happened?

5 A From the tlma that's an the aedit card machine, from the

6 tima I talked to her.

7 Shecalled me and said that she had talk2d to her - her

8 credit card company and lt1ey repart8d that the purchase was made

9 for a certain amount with her card.

10 Shegave me the number and that's when I found it. It

11 was a matI:h. That's haw I kMw.

12 Q Okay. SOthat', how you got the papers and that Is

13 where -lt1is surveillance Is a ruming surveillance; it Just

14 continues to talce a picture?

15 A Yes.

16 Q More than one camera or one camera?

17 A T11ereis cameras all aver the state, but it's one Qlntral

18 unit In the back.

19 Q SOthen you go to It. back it up to the tima you think

20 It1Is transaction was supposed to have accuned and waUhI!d the

21 cameras that would have foaJIecI on wherever you would have been

22 standing; and that's what you said you looked at and It showed

23 What you remembered to have happened a cnuple hours earlier?

24 A Right.

25 Q At this time, it's like tit •.• or four o'dock In the

ACCUSCRIPTS (702) 391-0379

6 ••.•busy doing other things.

7 Q OIl, okay.

8 And something allows you to then put onto a video tape

9 whaI:ever you went watdling?

10 A Well, _ just go to the back where It1e central computer

11 Is and Just .-ind it to back to the time.

12 Q How do you malce a copy of it?

13 A I don't know, because I've never given them a CDpy. I

14 don't know haw to make a CDpy,

15
16

Q Somebody else did?

A Yeah. That has to aU go through the district manager.

06/25/200705:30:02 PM

17 Q Okay. SOas far as you know, the pallQl received a copy,

18 but you don't know exactly the details 01 how they made It?

19 A I don't know If they got a copy. I Just know that the

20 police came to the store and they reviewed the tape. They

21 ~ the screen, because it's all digital, so they reviewed

22 the ClCllftPUtier,

23 Q Okay. And you ~ In witb the detIec:tIvewlUle you, for

24 the second ar third time, watched the same scene and he's watching

25 the scene you already looked at and recognized as being an
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1 MlaIrate pktunl of what yov remember happened at just about two

2 o'clock eal1ler that day?

3 A Yeah.

4 MR.JORGENSON:Nothing else.

5 THE <DURT: Any redirect?

6 MR.SWEETIN: Nothing further.

7 lHE COURT: Is Mr. Jannon free to go or do youwant him
8 to stay in the courtroom or outside?

9 MR.SWEEllN: He Is free to go, Judge.

10 THE COURT: You can leave If you want, as you heard, or

11 you can stay. It you do leave, no matter what, do notstate

12 anything about your testimony until the end of the preliminary

13 hearing. Thankyou for waiting.

14

15 (Recess in proceedings.)

16
17 iHE COURT: State's next witness.

18 MS.WALSH: The State calls James Violette.

19 (Wltnessswom.)

20 1tiEQERK: Please state your name for the recordand

21 spellyour first and last name.

22 Tl1EWI1NESS: )-a-m-e-s, v-t-o-t-e-t-t-e.

23
24
25

RIM
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JAMES VJOI..ETTEe.
called as a witness on behalt'd the State,

having been first duly sworn,

Page 3S of 123 A Page 37 of 113

THE COUPFor the recort1, that's about four or five1

2 feet.

3

4

THE WITNESS: Yes, sir.

MS. WALSH: Thank you, Judge.was examlned and testified as follows:

DIRECT EXAMINATION
BYMS. WALSH:

Q Sir, do you live here in Las Vegas?

A Yes.

Q And I want to direct your attention to March 23rd, 2007,

around 6:50 In the evening.

Do you'recall where you were on that date and time?

A Santa Fe station.

Q And Is that here In Las Vegas,. aark County, Nevada?

A Rancho and - yes.

Q Yeah. Okay.

And what were you doing inside the Santa Fe?

A Playing slot machines.

Q Was that In the high limit slat poker room?

A In the high limits.

Q Did you have anything on you or with you while you w.e

playing?

A

Q

You mean money?

If you had money, did you have money or dgarettl!s or a

5 BY MS. WAlSH:

6 Q And did you ~ your ~ based upon the defendant

wallet or anything like that?

ACCUSCRIPTS (702) 391·0379
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A Yeah. I had rnonev and my cigarettes sitting on the table

2 In front of me.

3 Q 50 you had rnonev and dgarettl!s; Is that CDrrect?

4 A Correct.

5 Q And that was off to your left-hand side In the ash tnIy?

6 A The money was under an ash tray and the cigarettes were

7 right next to It.

8 Q And that was off to your left?

9 A Rjght.

10 Q While you are playing the slot machines, did you see

11 anyone Present that you ••• here in the courtroom today?

12 A Next:to him. (Indicating)

13 Q Is it the man that has a tie or no tie?

14

15

A Notie.

MS. WAlSH: can the remrd reflect the witness has

16 identified the defendant.

17 THE COURT: 'That will be noted.

18 BYMS. WAlSH:

19 Q And when the defendant CiIII1e up to you, did he cxxne up to

20 you on your left side?

21

22

23
24

25

A Hecame up on the left.

Q What was he asking you about?

A If the two machines next to me were paying off any good.

Q Okay. AboUt how close to you did he get?

A About as dose as she Is.

ACCUSCRIPTS (702) 391·0379
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7 carning up?

8 A Yeah, He acted like he was going to play It. so I took

9 mr money off my left and stuck It over onto the right and put my

10 dgarettes on top of it.

11 Q Okay. And that's - you w.e sitting at an aisle

12 madllne; Is that correct?

13 A Yes.

14 Q Okay. 50 your money was kind of then out In the aisle?

15
16

A Well, it wasn't hanging out.

Q RIght. But still, your money was then on top of your

17 cigarettes?

18
19

A Yes.

Q And you had about $800?

20 A Well, no. My cigarettes ~ on top of the money.

21 Q Okay. I apologize.

22 A And I had $800 there.

23 Q And that was - Is this the point when someone hit a

24 jackpot In the slot roam?

25 A Yeah. The guy on the machine to the left:, the machine
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1 just dealt him a straight Hush, so _ were all looking at that.

2 Q 50 Is it fair to say that your attention was then

3 dlrectI!d away from your money?

4 A Yes.

5 Q Towards the machine?

6 A Yeah.

7 Q Did there cxxne a point In time when you noticed that your

8 money and your cigarettes _ missing?

9 A we exchanged a couple of words and I reached over to get

10 a dgarette and I noticed something was wrong. There was a $100

11 bill left on the counter. It look a second or two to register

12 what happened.

13 Q 50 you IInI -

14 A Then I noticed my dgarettes wee gone, before I noticed

15 mr money was gone.

16 Q 50 you indicated that your cigarettes went missing, along

17 with about $7OO?

18 A Yeah,. because I pulled a thousand dollars out 01 my

19 pocket and put two In the machine.

20 Q COuld you tell if there was anyone with the defendant or

21 not or _re you just talking to the defendant?

A No, I never saw anybody else eltCePt him.

Q Once you realized your money was missing, did you report
24 this to the slot personnel?

A Yes.

22
23

25

ACCUSCRIPTS (702) 391-0379
Page 35 to 38 of 123 06/25/2007 05:30:02 PM



1

2

3

.
, Q', AndwIlal.1f anything, did ther.

A 1heyreimbursed me and filled out a police report.

Q Andwas the police department CIOntactediISwell?

1

2
3

Q

A

Q

Areyou .handed or left-handed?
RIght-handed.

So vau set them down with your right or with your left

Page 39 of 123

4 A I suppose. I couldn't '-II you.
S Q So you had contact mostly with the casino sealrity then;

6 Is that c:orrec:t'l
7 A Well,.yeah. Somebody dld c:umeout to myhouse and

8 IntllrvIewme.

9 Q Andthat would be later on then from this date?

A Yeah.
MS. WAlSH: Passthe witness, Judge.

TIiE COURT: Cross.

10
11
12

13
14

15 BY MR. JORGENSON:

CROSS-EXAMINATION
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4 hand or do you rl!lltember1

5 A No,I couldn't - I don't know.

6 Q But you put It to your /eft?

7 A Yeah. It was Inmy line of vision.

8 Q Andyou put it away from the open aisle?

9 A Yes.
10 Q 00 you ~ why you put It there or does that - Is
11 that what you thinklng-

12 A That's where I always put It.

13 Q Out of the aisle?

14
15

A Yes.

Q The penon who 15 sitting next to me came up to you from

16 Q You at the Santa Fe casino OnMarch 23rd, about

17 seven o'doc:lcIn the afternoon, right?

18 A Yes,sir.

19 Q Mycell phone says that's a Friday.

20 Does that sound r1ghtor do you know?

21

22

23
24

25

A Probably.

Q Okay.

A I couldn't tell you for sure.

Q Were you working regularly back then or retired?

A NO,I worked.

ACCU5CRJPTS (702) 391-0379

16 behind, from your left" and started to ask you a question.

17 A Yeah.

18 Q Youblrned, while you w.e seatad In your seat. and

19 answared him?
20 A Well,actually, I _kind of like alrudy turned,

21 because the guy had already hit that straight flush, so we _re

22 talking and then he kind of likeJumped In the middle.

23 Q Didhe actually sit down at the -

24 A NO,he never did play. Hewent back to the counter and
25 acted like he was going to get some change and somebody told me
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1 later he had a one dollar bill In his hand.

2 Q Just so I have this right: Youare slttlng at the far

3 right slot; the guy who Ismy dient comes up to you and asks you

4 about the two machi..s that are inanedlately to your left. some

5 qUMtlon about how ~I they're doing?

6

7

A Yes.

Q Andas he's standing there or because he's standing

Page 40 of 123

1

2

3

4

5

Q MOndaythrough Friday or do you know?
A Uh-huh.

Q were you working Mondaythrough Friday?

A Yeah.Mondaythrough Friday.

Q aut you dOll't ren18mber If this was the end of the week or

8 there, you take your dgarettes and your eight $100 bills and move

9 it to your left - to your right?

10 A Yes.
11

12

Q Automatically or consciously?

A No,he was acting like he was going to sit down, so I was

6 not?

7 A I only go Inon Friday, Saturday and Sunday.

13 getting it out of his way.
14 Q Gotlt.

15 aut he never actually sat down?

8 Q Okay. Now, you were in a section of the Santa Fe that's

9 the high limit slot madllnes.

10 Does that mean they're five or ten dollar slots or what

11 does that mean?

12

13

14
15

A Anywhere from 50 cants to $25.

Q Andyou sat down on a row that had how many slots?

A foUl'.

Q Andyou sat down on the slot mad1lne that was furthest to

16 A No, he never did.

17 Q Andduring this time while he's talking to you and you
18 are moving the bills, there Is somebody to your left hitting a
19 jackpot?

20 A Yes.
21 Q In that same row of four?

A He's on the first machine.

Q So there is the two empty machines between you and the

24 guy who hit the straight flush? R\\\ii
A Yes. \NIJ\GE.O

i1Js.'fi .'.r,
. 10"Of lri ~M~I

22

23

2S
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16 your right?
17 A Yes.
18 Q Andyou had pulled a thousand - or ten _ hundred

19 dollar bills out of your pocket?

20 A Yes.
21 Q Andput it with your left hand In between the end slot

22
23

24

25

that you were lookingat and the slot just next to you?
A No. 1put - r pulled a thousand doflars out, put $200

in the slot machine and then stuck 800 on the counter In front of

me, with my agarettes and ash tray on top of it.

ACCUSCRIPTS (702) 391-0379
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1 Q . .
1Now, you ~ the - my dlent up close to your

2 left, off yoU.. left shoulder, behind you; you reach,. ~ your 2

3 $800 in hUndred dollar bills and dgarettes from ana side 01the 3
4 machine to the other sIda of the madline. 1ha jadcpot is hit. 4

5 You are loo/clngto your left over at the jackpot. You then roa,s 5

6 again on your machine. 6
7 00 I have all this right so far? 7

I A Yeah. 8

9 Q You"at some point. notice that tile guy who you thought 9
10 was going to sit cto- next to you no Iangel' Is in the area. 10
11 A Well, he -.t back over to the - to the change counter. 11

12 Q Youcould see him walk out? 12

13 A Well, sure, yeah. 13
14 Q Is tile change counter to your left or to your rtgtoat? 14

15 A To my left. 15

16 Q Didyou aver see him walk over to the right side of you? 16

17 A Never did. 17

18 Q So as far as you know, you _ always - the moment you 18

19 grabbed YOID' bills and set them on the right part of your machine. 19

20 you were aJways In between the money and him? 20

21 A Until - yeah. 21

22 Q Oldyou aver - you never saw him walk down that aisle 12

23 close- 23

24 A No, I never did see him go down the aisle. 24

25 Q Okay. And then what causes you to notice - oil. you said 25
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1 that you reached for a dgan!tte? 1

2 A Yes. 2

3 Q The one that you _19 smoking was getting low or you Just 3

4 wanted to start smoking? 4
5 A I chain smoke. 5
6 Q Okay. 6

7 A Couldn't have been too long. 7
8 Q Allright. So that's my last - Just about my last I

9 question; and that is: From the time you see my dlent walking 9

10 off to some change area, how long Is It from then do you notice 10
11 your dgarettes gone? 11
12 A Probably Just a couple seconds, because as soon as I 12

13 reached for them and noticed they was gone. Iwas out of my chair 13

14 and running out the back door and looldng for him. 14

15 Q And the back door Is In the same dIrection as the change 15

16 machine? 16
17 A No. There Is like • front door and a back door. 17

18 Q Why did you run to the back door? 18
19 A That's the IIIStdlrection I saw him go In. 19
20 Q Okay. So you saw him leave your area, go toward a d1ange 20
21 place and then, out of the corner of your eye, noticed that he 21
22 went past It toward the back door? 22
23 A Yes. 23
24 Q You noticed your dgarettes are gone: then Immediately 24
25 after that, you noticed that tile money Is gone? 25

ACCUSCRJPTS (702) 391-0379
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A Malnblln __ lIlance equipment, training" observing,

rm a working director. ,~liVi
IMAGED

Q Okay. So part of your duties are to monitor tile I ~ Q ',_.8
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Yeah. As'Wa as I noticed the money was gone, I ran out
that back door looking for him.

Q Never _ him?

A Never _ him.

MR. JORGeNSON: Nothing else.

THE COURT: Redirect.

MS. WALSH: very briefly.

REDIRECT EXAMINATION

BY MS. WALSH:

Q What Is your date of birth, sir?

A January 12th, 1947.

Q So In Mard1 of this year, would that make you 60 years
old?

A Yes.

MS. WALSH: Nothing further, Judge.

THE COURT: Recross?

MR. JORGENSON: Nothing.

THE COURT: And is Mr.Violette free to go?

MS. WAlSH: Yes, Judge.

TliE COURT: You are free to go; you can remain, find out

what happens. Either way, thank you for waiting and testifying.

You may step down from the witness chair.

THE WITNESS: Thank you.

THE COURT: You are welcome.
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MS.WAlSH: The state calls Dennis McCann.

(Witness sworn.)

THE CLERK: Youmay be seated.

Please state your name fo..-the record.

THE WITNESS: Dennis Keith Md:ann.

THE a.ERK: And spell yourflrst and last name, please.

THE WITNESS: First name, D-e-n-n-i-s; last name

M-c-C-a-n-n.

DENNIS McCANN

called as a witness on behalf of the State,

having been first d1AVsworn,

was examined and testified as follows:

DIRECT EXAMINATION

BY MS. WALSH:

Q How _ you currently employed?

A rm tile director of surveillance at the Santa Fe StatIon

Hotel • CasIno.
Q Is that the Santa Fe at 4949 North Rancho here In Las

Vegas, Clark Cowtty, Nevada?
A 11Iatwould be c:orrect.

Q And what are your duties as the director of surveillance?
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1
2

3

. .
surveillance system !II: the santa Fe?

A That Is correct.

Q So It's fair to say you are very familiar with that

4 system?

5 A That IsClOITeCt.

, Q Couldyou br1eftydescribe to the COUrt what kind of

7 survaillanc:esystem you have?

8 A It's • broad switIch; It's 1024 by 64. It can handle up

9 to 1,024 cameras,64 _Itor outputs. It c:overIIthe casino floor,

10 VPslots. the pit. the cage. 10ft count,.total casino basically,

11 including the hotelm-r and the hallways and that.

12 Q Soyou havecamerason the casino ftoor that - dou-e
13 camerasfeed any video up to a CI!I1aInroam on a monltor7

14 A Yes,they do. We haveworking monitors, whlc:hare

15 cameraswe can call up and see. and then, In the back. we have

16 VCRsthat ~ c:ameru tbat are everywhere.

17 Q The feed that the cameras are catching on a video iJnI

18 recorded on a system asweD?

19 A Correct.

20 Q Doyou havea date and time stamp on the video '-I
21 that's reported as well?

22 A All video goes thl'ough time, date gellerators and it's

23 automatically Imprinted on the video tape.

24 Q And Is the date and time stamp checkedfor ac:curacy

25 regularly?

ACCUSCRIPTS (702) 391-0379

1

2

3
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..-e from different aanera to CIIft'W'II to track _ of these

-m ••rough the entire casino?

A CoITect. And that's what wuuld beon the composite tape
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1 A Ya. An Inaccuracywould be if there 15no time - if

2 -.ere _Id be no time/date there. then there Isa problem with

3 the time/date generator.

4 Q Okay. And the SUl'Wlllanat system Is maintained so It's

5 accurateMe! functioning on a regular basis?

6 A According to the NevadaGaming statutes, that Is correct.

7 Q And .,. you a_re of an Incident that ocx::urredon March

8 23rd with an individual by the nameof Ronald Rossand James

9 VIOIetb!?

10 A 1_ aware of the nameVIolette,. ywos.

11 Q And_ you contacted by anyone In ref_ICe to a

12 surveillance video regarding this 1nctdent7

13 A To review an Im;ident of I tape of a distract and grab

14 theft that had happenedIn the VIP slot section of the hotel.

15 Q Oldyou record any video surveillance that documented

16 this Incident?

17 A Several ~Ings.

18 Q Andare those recordings - are those recordings a clear

19 and accurate depiction of what oa:urred on that date and time?

20 A Ya.

21 Q You indicated you had severat recardings; is that

22 'correct?

23 A That is correct.

24 Q And Is that becausethe camera only captures a small

25 portion of what's lIoing on In the casino, so you would have to

ACCUSCRIPTS (702) 391-0379
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A Those34 working.. you only can seethe cameras you pU~~\I\~

up on eachmonitor. IMAGED

Q Sure. How many ~s do you have to choosefrom? CH
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4 that you have.

5 Q And did you provide this tape to anyone in refeo'ellceto

& this Investigation?

7 A DetectiveJulie HaUfrom the Metropolitan Police

8 Department.

9 Q And you provided that tape that clearly and iICQII'ateIy

10 depicts what ocx::urredthat evening Involving Mr. Violette?

11 A CoITect.

12 MS. WALSH: Pass the witness, Judge.

13 n-tE COURT: Cross.

14

15 CROSS-EXAMINATION

16 BY MR. JORGENSON:

17 Q Onthe 23rd of March of this year, you were at the Santa

18 Feon a shift doing your job?

19 A Wen, I don't Ktually -" a shift. I'm the director.

20 1could -" any time I _nt. I just - you "-, I just Illce

21 doing It;.

22 Q Doyou remember what time you got to work on the 23rd of

23 March?

24 A I don't dock In and out. My days can be- you know, I

25 can show up at nine In the rmmlng and leave - or one that next
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1 ~Ing; or rll show up at six in the morning and leaveat eleven

1 o'clock that night.

3 Yau ~, It just depends. I like to work. I like to

4 catd1 bad guys. I Dice to look at tape. I like to watch cameras.

5 Q All right. watching u- ca~ and looking lit tape,.

6 that oa:un In _ central room?

7 A That Is correct.

8 Q Not on the gaming floor, but in a cotrerent area of the

9 casino - of the hotel?

10 A rm not sure - quite sure I understand the question.

11 Q Okay. You have some room set up with a lot of monitors

12 and equipment to record what u-e monitors arewatching?

13 A TheSUAeillance roam, yes.

14 Q And that's like they shaw on TV, __ dark room SOIMWhere

15 In the casino that's not a placewhere people normally walk In and

16 out?

17

18

19

20

21

12
23

24

25

A No. And it's nothing like TV.

Q Okay. 8ut there Is a whole bunch of monitors?

A Yes.

Q Howmany monitors in the room?

A I have 34 worIdng.

Q Howmany cameras are they ultimately hookedUP to?
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many VCRs do we1

2

3

4

5

6

have that record cameras that tape on the casino floor,

Q How many Is that?

A 11Iat would probably be In excess of GOO.

Q You have ••••VCR far every camera?

A Some of them are quads, _nlng that there is four

7 cameras - shats on _ video ~n.

8 Q But the - the Idea Is that every single camera is being

9 recorded either full screen or a quarter saeen somewhere on one

10 of those tapes?

11 A The dream wishof every surveillance director Is that

12 every camera In the casino would be ~ all the time.

13 THE COURT: The questiOll is: Are aU600 of those

14 geWng recorded?

15 THE WllNESS: No, they are not.

16 BY MR. JORGENSON:

17 Q Most of them?

18 A Well, a good majority of them. yes.

19 Q okay. Now, when this occurred, when this man said hehad

20 money taken from him at the high limits area, do you recall If you

21 were In that surveillance roam when It happenec17

22 A I believe I was.

23 Q But you didn't hear about the theft until a couple of

24 minutes - Dr 10, 15 minutll!s later, is that right?

25 A That would be CXII'I"I!Ct.
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1 Q you are not sure.

2 A Oby.

3 Q How do you know that what you are watching a half an hour

4 afb!r it actually OCICUned really aa::urab!ly demolisbates what

5 that tapa is supposed III be showing bemuse you weren't there?

6 A Sir, you are saying bacause I wasn't - I don't

7 understand the question again.

8 Q rli ask it again.

9 You tDld the prosecutor that these cameras and tape

10 acx:urateIy reflect what was going on In front of what the camera

11 Is focused on.

U A Correct. in real time.

13 Q yO\! watched 30 minutes tater, possibly what the camera

14 showed In that partiaalar high slot area where the victim, who

15 made the eompIalnt,. was playing, but you didn't watch it until 30

16 minutes after It amally happened, If 30 minutes Is the r\ght

17 amount; Is that COrTed:?

18 A Okay. If we can go by, say, 30 minutes. sure.

19 Q How do you knowthat's accurate, given the tact that you

20 weren't anywhere dose to that slot rnac::hinewhen the tape is

21 running? How do you know that's what Is really happening on that

22 slot machine?

23 A Because that's what Is ~ on the tape.

24 Q All tight. So you are telling me this because of your

25 experience of watching the tapes.
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1

Page S2 of 123

Q So you would have to have someone tell you. look,. slot

17 later after this was supposed IIIhave happened that you actually 17

18 first watched the tape? 18

19 A No, sir. I can't remember. 19

20 Q Half an hour or you had no idea? 20

21 A It could have been, you know, a half an hour. I mean, I 21

22 don't remember. I can't give you an answer to that. 22

23 Q Let's say a half an hour just for the sake of the 23

24 discussion - 24

25 A Okay. 25
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2 number so and so or row number so and so just could have been the

3 location of a theft; and then you. based on that Information, go

4 rewind whatever camera was focused on that - whatever VCR was

5 recording whatever the camera was facusing on and put It up on

6 monitors?

7 A We would just review it on another _Itor, pull the tape

8 out of the system and look at them.

9 Q And that's what you did In this case?

10 A That Is correct.

11 Q Now, you were not at the scene of this high slot madline

12 when the money was talcen because you were up in the surveillance

13 room, coJTed:?

14 A Correct.

15 Q How do you know then that what you then looked at, this

16 recording, 10 or 20 minutes later, and how - do you know how much

1
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What expertenc:e gives you the Idea that these are

A Correct. Because _ researched It,. once WI! had

ascertained where the theft had occurred,. It's always been P"f.. ~.rRj. 0
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2 accurate - the camera Is an aa::urate video tape?

3 A rYe done this far 17years.

4 Q HiIYe you ac:tuiIlly, during that time, been In thescene of

5 a camera and then IaIIer an watdted yourself and say tu yourself:

6 This Isaa:urabI?

7 A If it has happened, It's happened by accident.

8 MR. JORGENSON: Iundelstand that.

9 THE COURT: I think the question is: Have you ever

13 of 41 sheets

10 vtewed the tape, like set up a practice mode, and then, you, for

11 example, saying: Okay. We're going to be in this courtroom and

12 we're going to want Mr. Jorgenson sitting there vtdeo taping it

13 and make sure it's accurate. He knows It's there; he waves to

14 you.

15

16
niE WITNESS: Oh, yes, yes.

THE COURT: Or has it come back where he's tried to focus

on him and the recording 15actually for a different area of the

casino?

THE WITNESS: In this Instance, these are absolutely

accurate.

BY MR. JORGENSON:

Q And you know that because of your working with these

particular cameras and these particular tapa machines?



MR.~Yes.

THE COURT; Mr. McCann, thank you for waitino and
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1 pradic:e to go bIIck'to where did the Inllvld ln.

2 Now, _ know whIIt they look like, 110 now _ start - _

3 don't start at the end; _ start back at the beginning: When did

4 they come In the casino?

5 We tnlck them tllraugh the casino, using the various

6 cameras that ~, that put than In that -. in that Ioc:atIon.

7 at that time. wilen that theft OClCUrred.

8 Q And then you make __ Idnd of campillltlan rtI those

9 CIIII.-a angles and give that to the police?

lOA That Is ClDr1'Kt.

11 Q And you did that In this CIISe?
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1

2
3 testifying. You are free to go. 00 not discuss your testimony

4 with anybody \I1ti1 the end of the preliminary hearing.

S THE WITNESS: Thank you, Your Honor.

MR. SWEETIN: The Statewould call Detective Hall.6

7

8
9

10

11

12

13

(WItness sworn.)

THE a.ERl<: You may be seated.

Pleasestate your name for the record.

THE WITNESS: It's JulieHoII; H-o-J-1.

A That i5 c:orrat. sir,

Q And you make that on a computer disc or on •VHStape?

12

13
JVUE HO!.L

called as a witness on behalf 01 the State,

14 A A VMStape.

15 Q An! they stored at your casino on VHStapes, long-term

16 storage or haw ••••they IIIDred?

17 A In this partIcu••••CIISe,they were locked In my otIkle in

18 the survellJance room.

19 Q No, I meiIII, these - these cameras are running 24 hours a

20 day?

21 A That is corTeCt.

22 Q The tape goes for six hours or whatever, you pull it out

23 and put a fresh tape In?

24 A Correct.

25 Q You are keeping the history of thae tapes - the history

ACCVSCRIPTS (702) 391-0379

14 having been first duly sworn,

15 was examined and testified as follows:

16
17 DIRECTEXAMINATION

18 BY MR. SWEETIN:

19 Q Detective Hall, haw are you currently employed?

20 A rm employed with the LasVegasMetropolitan Police

21 Department,.working as a detective In the tourist safety unit.

22 Q How long have yau been ernpJoyecIby the pollee department?

23 A I've been emplayed with Metro for nine years; and prior

24 to that. Indiana for almost 11years.

25 Q You indicated you _ assigned to a tourist IIafety unit?
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1 of th_ cameras on VMStapes _where In a big stor1Ige rocm?

2 A Not allot them. In this particular Incident. we kept

3 all the tapes Inwlved this Incident; but, nwmaIly, they would

4 record far seven days and then - or a little IftWe than _ days

5 and then they're ..-dell _ again.

& Q And that keeping them for seven days before you reuse

7 t'-n,. the pming board gives you u-e rules on haw long they want

8 you to keep a tape before you reuse It?

9 A correct. on the standards for surveillanc:e.

10 Q Okay. In this case. you knew Itwauld be of Intmest. so

11 you pulled these out of the normal stream and haVen't reused them?

12 A No, we have not.

13 Q And tho8e are at your place or at the -

A Yes.

Q What ex.actIydoes that do?

A Wework any CrilTllSthat should happen to tourists,

1

2

3
4 especially within the tourist corridor, that being on the Strip or

5 within any rtI the casinos.

6 Q And based on your assignment to the tourist safety unit.

7 haveyou tal baining and experience In regards to various theft

8 techniqU5 that 0CiC1.n'In the tourist corridor?

9 A Yes, I hiIve.

10 Q Wouldu- include distraction theft and pick pocket

11 type thefts?

12 A Yes.

13 Q Now, Jwant to turn your attention to Marchof 2007,

14 You were assigned to the txlunst safetyunit during that

15 periodof time; is that correct?

14

15

16
17
18

19
20

21

22
23

24

25

A Those ••••In my oft'Ieeat the santa Fe.

Q And you made a compilation of the Important parts of that

and handed them to the police?

A That is conec:t.

Q And you watd1ed the compilation; the compilation is every

bit as accurate 8$each one of the tapes yau took the compilation

from?
A Correc:.t.sir,

MR. JORGENSON: Nothing else.

THE COURT: Redirect?

MS. WALSH: Nothing further, Judge.

THE COURT: And Is Mr. McCann free to go?

ACCUSCRIPTS (702) 391-0379

A Yes.

Q Over that period of time, did you have ocx:asIonto become

familiar with an inlividual by the name rtI Ronald Ross?

A Yes,Ihave.

Q Doyou see that person In the courtroom today?

A Yes, J do. He'. the gentleman sitting over here.

(Indicating)

Q Would you identify something he's _ring today?

A Yeah, he's -nng a dart!;blue CCDCjumpsuit.

16

17
18

19
20
21

22

23
24

25 MR.SWEEnN: May the record refled the witness haf

ACCUSCRIPTS (702) 391-0379
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1 identified tfIe ~

:z ll-IE COURT: That will be noted.

3 BY MR. SWEEnN:

4 Q And how did you become familIar with the defendant?

5 A Upon Cllmlng to tfIe unit, _ are familiarized with certain

6 people that have commIttIId certain types of dlsbid crimes, with

1 next?

2 A I lespollded over to the santa Feand viewed tile video.

3 MR.JORGENSON: Judge, may we approach?

4 ll-IE COURT: Absolutely.

5 (un~ discussion at the bench.)

6 1l-IE COURT: All right. For the record, what we were

7 dIsc:ussIng here at the bench was If the State was going to produce

8 a tape today.

9 We may ackIress that lirst and then we win go from there

10 and hear the testimony and see If there is any objection.

11 Mr. Sweetln, what would be.

12 Would we be viewing a video tape that Detective

13 Hofl viewed?

14 MR.SWEETlN: No, Your Honor. The State does not intend

15 to produce that today. We Intend to elldt testimony out of this

16 witness In regards to her yjew/ng of that vlcIeo.

17 The State would submit that that's -- that's proper. We

18 have laid a foundation In regards to the reliability of the Video

19 tape through the prior witness, That witness indicated that the

20 composite tape that he described is being made of various areas of

21 the casino and the defendant, from the time he enters the casino

22 and for the entire time that he's in the casino was put together,

23 provided to the police, particularly this particular detective.

24 This detective will testify as to a/l the happenings on

25 that tape; and based upon her training and experience in the

ACOJSCRIPTS (702) 391-0379

7 Mr. Ross being _ of those.

8 There are many different subjects that were on a list of

9 people who have either been arrested prior or had recently gotten

10 out of jail that everybody has dealt with within the unit.

11 Q And based upon your knawtacIge of Ronald Ross, In Mardt of

12 2007, did you take any action In regards to him,. particularty in

13 notification of anyone?

14 A Just prior to being c:ontacted by tfIe Santa Fe Hotel,

15 there was an attempt to dlstrilct that had occun-ed at the Venetl;tn

16 Hotel; the victim In that case did not _nt to pursue a report,

17 but J did have video and good pk:tun!s of the subjects who _re

18 involved. With that, I put out what _ call a critical reach,

19 portraying three subjects that were IIWOIvedIn that. for all the

20 other casinos to be on the look out for them.

21 Q was one of the Individuals that you put out then the

22 defendant?

23 A At that time, no.

24 A critical reach had been put out on Mr. Rossafter he

25 was released from - from jail. [beileve that was back In either
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1 tourist safety unit and her knowledge of the type of crimes that

2 we have here, she'll describe the Significance of the activity.

3 That's what the State intends to produce.

Page 60 of 123

1 January or February.

2 Q All right. So you are Indicating that this critical

3 reach - where does the critical reach disperse to?

A We dlspane It to many dlft'erent ~ all the ~ry4 4 THE COURT: And the activity would also be what Mccann

5 stores are on that; all the casinos, police departments, CAT bus.

6 It just depends on where you decide to send it out at that

7 particular moment.

8 Q And that would Include a photo of the defendant,. as -'I

9 as a description or what to be on the look out for In regards to

10 that person; is that ~

11 A Yes, It would.

5 testllied to about the compilation of the tape. but also to what

6 lames VIolette testllied happened to him.

7 MS.WAlSH: That is correct.

8 ll-IE COURT: I presume that's what we're talking about.

9 t-'RSWEETIN: That Iscorrect, Judge.

10 ll-IE COURT: MR.JORGENSON.

11 MR. JORGENSON: Judge, I would object to this wltness

12 desa1b1ng what she sees on a computer monitor or a iV screen as

13 not being relevant In this case because It's not the best

14 evidence.

Q Now, based upon that critical reach that was sent out.12

13 did you have any contacts on or about Hardt 24th of this year,

14 20077

A Yes. [received a phone call from Dennis -I hOnestly15 15 If they have the tape, they ought to play it and,

16 don't remember his last name- 16 hopefully, at trial, they Will play It. But I think that, In a

17 sense, it's h~y. It isn't literally hearsay, but she's going

18 to stand here and just repeat what she saw in Hashes of light on

19 a computer screen. And 1just think that we could be doing it

20 better and 1thInk the rules of evidence Indicate that If the

21 State has a better way to do It, then they Should be doing it the

Q Wasthat the Individual who just left?

A Yes. He would be the surveillance director at the santa

17
18

19 Fe Hotel.

Q OkiIIy,

A He had c:ontactI!d me and said that they had had a distract

20

21
22 theft at their hotel and they had video on It; and If I would

23 like, to ClIme and view the video and _ If possibly I CiDUIdmake

24 any identification of the persons who were involved.

25 Q Okay. And based upon that Information, what did you do

ACCUSCRIPTS (702) 391-0379

22

23

24

25

better way and not having her say what she saw.

n-JE COURT: I'm going to overrule the objection by the .~\\\it
defense. If we did not have James Violette's testimony as to what \\'f,~GEO
occurred, then I might take a different approach, but this is C\-\{ (ng-o: 2

ACCUSCRIPTS (702) 391-0379 ..'~",
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corrobOra1:ion of Mr.Vtolette's testimony.1

Z

3

4

5
6

7

8

So at this stage, youmay proceed with questioning over

defense objection.

MR. SWEETIN: Thank you, Judge.

TIiE COURT: You are we!oome.

BY MR. SWEETIN:

o You lnd"ac:atIedthat you had an opportunity to obtain a

tape ftoom the ~ who just tI!5tifled, who you kMw as Dennis;
9 is t:I\at amec:t?

10

11

A Yes.

o And upon receiving that tape or that composite tape. did

12 you have an opportunity to review It?

13 A Yes, I cOd.

14 Q Could you describe what you observed on that tape?

15 lHE COURT: I'm taking this over defense objection.

16 Goahead.

17 lHE WITNESS: The beginning of the tape, you see a white

18 vehide that's pullingInto the parking lot. It appears to be an

19 older white vehide, possibly a Thunderbird.

20 BY MR. SWEETIN:

21 0 Now, the tape that you observed, did It have a date and

22 time stamp on It?

23 A Yes, It did.
24 Q Andwhat was the approximate - or what was the time that

25 was detailed on that tape as that car was pulling up Into the
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1 A At that ti I wasn't II hundred pen:ent. I thought

1 possibly I aa- who one ofthem-.

3 0 As you continued to view the video, did It become moAl

4 dear?

5 A

6 Q
7 todaY?

Yes, It did.
And Is one of those Indlviduals present In the courtroom

B A Yes. It would be Mr. Ross.

9

10
11

Q lJIe defendant?

A Yes.

o Okay. Describe What you observed after these Individuals

Page 64 of 123

1 parking lot?
2 A I can only give you a raund about time. To give you the
3 exact time, I would need to actually _ my report.

4 Q Would it refresh your recollection to review your report?

5 A Yes, It would.
6 Q I'm showing you a report.

7 Is this the report you are making reference to?

B A Yes, It Is.

9 Q Goahead and take a look at that report and let me knoW

10 when you are done.

11
12

13

A Okay.
Q Does that refresh your reaJllection?

A Yes, It does.

14 0 Andwhat was the time of that vehicle pulling up In the
15 parking lot?

16 A It was at 1833houl'll or 6:33.
17 Q And aluld you desaibe what you - what you observed as

18 that vehicle pulled up?

19 A The white vehlde pulls up, pulls around; walts for

20 another car to pullout. which would be closer to the casino area.

21 As the vehicle parks, two males and a female exit the
22 vehicle. The video wasn't dear enough to be able to get a plate
23 numbel- an the vehicle.

24 Q Didyou recognize any of the Individuals that got out of

25 the vehlde at that time?

ACCUSCRIPTS (702) 391-0379

12 exited the vehicle.

13 A T1Ievwalk into the casino. As they walk Into the casino,

14 they go over to the sportS book and the female that was with them,
15 they seat her In the front row of the sports book.

16 At that time. then they walk off. rm not that familiar

17 with the casino, &0 I couldn't tell you the exact areas that they

18 were walldng through at that particular time.

19 o Now, as you said they walked off.

06/25/2007 05:30:02 PM

20 That would be the defendant and the other male that you
11 madereference to?

22 A Another male.

U Q Ablack male?

24

25
A Yes.

o Goahead. ContInue.
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1 A Okay. As they started walking through, there was one

1 particular 5pot where I could see Mr.Ross very clearty as he

3 walked through. In fact,. he had II black baseball cap that was an

4 and It was turned around backwards. (Indlc:ating)

5 Q okay.
6 A As they continued walking through the casino, they went

7 into what they call the high limit slot area.

B Mr.Ross Is standing near the same side of the slot banks

9 that Mr.VIolette was playing at and the Odler subject walked
10 around to the back side of it. Once he got to the ba~ side of

11 it, I actually lost sight of exactly where he was.
n 0 let me stop you there for a minute.

13 You indicaUd that you have training and experience In
14 regardS tDthis clistracttype of p/~ pocket Incidents; is that
15 c:onecr?

16 A Yes.

17 0 Did you receive spedfic training In that regard on the

18 tourist safety unit?

19 A Yes.
10 0 And, In fact, you Investigated a number of these cases, I

21 suppose; Is that correct?
12 A Yes, I have.
23 0 About how many of these sort of distract pick pocket

24 cases have you investigated? ~\~-\ :0
25 A Probably somewhere around 15to 20. .. ~~. 3

ACCUSCRIPTS (702) 391-0379
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Q 'And In ~rds tD these sorts of are there certain

ptOCIIdures or things that are clone that are common In these sorts

ofttimes?

A Normally, It's lit least ~ people tiOgCher, although

5 they have beenu-n tD do It by tnmnseIves, with one person -

6 one of the ~ person ~ - if it Is a two person crew - will

7 do what _ call the dl$tract; and by doing that. they will get the

8 subject to look away from whatever they want to taka.

9 In this case, that's what Mr, Ross was doing. Mr. Ross

10 was actually doing the distract tD take Mr. Violette's attentlon

11 off of his money.

12 And then the other subject would actually go through and

13 take the money and then they would both leave.

14 Q Okay. So now, you Indlc;ated that as they come to - the

15 defendant and this other individual tD the high stakes slot area,

16 that they separated; Is that correc;t?

17 A Yes.

18 Q And the significance of that. you said that that Is a

19 normal proc:edure in these sorts of crimes; Is that ClOrrect7

20 A Yes.

21 Q Oleay. At that time, besides observing both the defendant

22 and this other Individual, did you observe an individual by the
23 name of la ••••VIolette?

24 A Yes.

25 Q And where was James Violette located In relation to the
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1 defendant and this other individual, as you obsenled these

2 Individuals enter the high stakes room?

3 A T11vywere facing the slot bank that the camera was

4 actually on, on the same side that Mr. Ross had walked up to.

5 Mr. Violette would be sitting on the end machine to the right of

6 the slot bank. Mr. Ross then came up tD his left and, ac:cordlng

7 to Mr. Violette's statement,. asked how the the machine was doing.

8 Q And did you observe where the other Individual was In

9 relation to the defendant Mr. VIoIetts?

10 A You could _ a little bit of a '-d moving around In the

11 badt. It appeared as If that subject had come In and was actually

12 aaoss the slot bank on the other side of Mr. Violette.

13 Q Okay. What did you observe happen next?

14 A As you ClOuldsee. Mr. Ross goes up, has some type of

15 ClOnversationand then he backed - seemed te badt away a little

16 bit. Mr. Violette, you can see him taking scmething from the left

17 side of his machine. place It to the right side of his machine on

18 the - on the aisle area.

19 Then there is some type of commotion. which I later found

20 out from Hr. Violette that the subject on the left end of the slot

21 bank had hit II- either hit a Royal Flush or hit something big.

22 Q And you observed something that -

23 A y•••h, you earl tell, all of a .udder!. everybody started

24 looking over to that side.

25 Q And when you say everybody, would that be Mr. Violette,

ACCUSCRlPTS (702) 391-0379

1

2

3

4

as well asthe~

A Oh, yeah, yeah.

Q What happerul next?

A They all paid attIIHrtion to what was happening over there.
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5 And then you can see IIhand eome around the - I guess It

6 would be the other side of where Mr. VIolette was sitting. You

7 see a hand come up and then him - the other subject and Mr. Ross

8 leave the casino.

9 Q And you obseJveer them irt that time leaving the casino

10 together; Is that oorrat?

11 A Yes. They, again, walked back through the casino, went

12 intD the sports book. plcked up the female that they had dropped

13 off In there and then walked back out to the car and then left.

14 Q What was the amount of time that the defendant, this

15 ~ Individual and this female were In the casino?

16 A It was right around 15minutes from the time that they

17 parked until the time that they pulled out.

18 Q And you Indicated that this composite that you viewed

19 showed the defao1dantand this other individual for the entire time

20 they were In the C3sinoi Is that COrTeCt?

21 A Yes.

22 Q At any point in time. did they - dld they do any gaming?

23 A No.

24 Q At any point in time, did they try tD get any change,

25 anything of that sort?
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1 A No.

2 Q So they literally just -* dlrectly to this high stakes

3 area, hand goes around and they both leave?

A Yes.

MR. SWEETlN: Nothing further.

THE COURT: Cross.

4

5

6
7

8
9 BY MR. JORGENSON;

CROSS-EXAMINATION

17 of 41 sheets

10

11

Q Do you work Monday through Friday, weekends or what?

A At that time, J: was working swing shift. I was working

12 Tuesday through Friday and avery other Saturday.

13 Q The 24th, I think. Is a Saturday.

14 Doesthat soundright?

15 A I'd have to see. I couldn't tell you for sute, but

16 possibly could have been.

17 Q Because you - every other Saturday, you were on duty.

18 A Yes.

19 Q You get called out to the Santa Fe; you go there, go to

20 their security office?

21 A Yes.

22 Q And they queue up a tape that you watl:h, that you have

23 just described for us?

24
25

A

Q

RIM
Yes. li,j"I\GEiJ
You pop the tape out or they pop the tape out, you CH
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book -- You take IiInto your possession arKn put It Into1

2

3
4

5

evidence?

A No. At that time, they kept the videa.

Q Later on, they gave you a copy of It?

A Yes, they did.

6 Q Haveyou watched the CIOpyof the video?

7 A Yes, I have,

S Q Andto your memory, It's exactly the same thing you just
9 described III us?

10 A Yes. There was nothlng added, nothing deleted.

11 Q The 15 minutes of tape - or 15 minutes of tbne that
12 we're describing Is dozens and do-.. of dlfferent CilI..-a angles?

13 A Yes.

14 Q The actual victim that you are focusing on. along with my
15 dient Inthe same frame, that's just one angie though?

16 A Yes.
17 Q And it Is from above and from behind?

18 A Yes.
19 Q So what you lire Wiltdtlng - what you can see then In that

20 angle, among other things, Is what Is actually being played on

21 the slot that the victim Is fadng,
22 A The slot bank. I believe It _ four - four machines,

23 maybe five machines that was In IIrow.

24 Q Andthat camera angle that you are referring to, you

25 could see all -
ACCUSCRJPTS (702) 391-0379

1

2

It's just r8iIllyharl tell what he actuIIllyhit.

THE COURT: You are saying the machine Is that big; you
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1

2

3

4

A Four or five, yes.

Q Allin one picture?

A Yes.
Q Andon the left-hand portion - or the right-hand portion

5 of the screen, you 888 the guy who said his money was taken?
6 A Yes.
7 Q Andon the left-hand portion, you 888 what CiImIIto be the

8 facus of eve! tone's attention for • brief amount of time?

9 A Yes.

10 Q Bylooking at this video - this tape, could you actually

11 tell what he hit or just some blur?

12 A Couldn't tell.

13 Q Okay. But you could see the machine he's at?
14 A Yeah.

15 Q And the person who Is sitting at the machine may or may

16 not be blocking exactly what you ate looking at because It·s taken
17 from behind?

18 A What's taken from - oh, you mean the video Is taken from

19 behind?

20 Q Yeah,
21 A And blockingwhat?

22 Q Okay. Why can't you tell exactly what this guy, who Is

23 on the far left, what he - what CilImeup on hls - on his screen
24 to make everyone happy?

25 A Well, the machine Is about that big on what he hit and
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3 are talking about Six Inches?

4 THE WITNESS: Well, yeah, It's a pokermachine so the

5 screen is maybe a foot -- one by one maybe.

6 BY MR. JORGENSON:

7 Q lust 50 I have this light. the angle that you are

8 watching on this compilation shows all four machl.-, but they're

9 too small Incomparison with the entire field of viewto make out
10 the details of what's on that _ particular machine.

11 A Right.

12 Q It's not 50 much that the angle is too low that It -

13 that the person playing the machine, his torso blocks the machine.

14 The mac:hlneIs just too Indistinct beciIuse It's too far iilWay?
15 A Yuh. Andto be honest,. rm not PilYing50 much attention

16 to what'. going on on this other guy's machine that's not even

17 Involved. rm paying more attention to what's going on over at

18 Mr,VIOlette'smachine so that I didn't even pay attention to that

19 much.

20 Imean, I know something happened over there, but when

21 I'm viewing a video - I mean, I'm viewing my victim and the other

22 guy _n't my victim.

23 Q Butyou could go biICkpossibly IInd look at It IIgllinand

24 maybe get more Information because It's all there on the tape?

25 A Yeah, possibly,
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1 Q Allright. SO you see my dlent come, stand III the left

2 of the guy who made the complaint, who Is playing on the tight

3 end;and at that point, you are looking at the shoulder and the

4 back of both the victim and my dieRt.

5 A In that view, more 50 the back of him; and at times,
6 Mr.Ross does turn a little sideways. I mean, he doesn't always
7 have his back to ma..

8 Q Okay.
9 A Andat times, when Mr,Violette went to lookover III his

10 left to what was happening, I could see the side of Mr,Violette's
11 faaL

12 Q But the camera angle Is not 50 high up that you CilInsee
13 who was playing on the opposite bank of machines?
14 A No.

15 Q Couldyou see anybody who Is standing or sitting directly

16 behind where these two -

17 A Sitting, no.

18 Standing, you could see - depending how tall the person
19 was, you could __ the top of their helle!.

20 Q Allright. Now,directing your attention to exactly when
21 you saw a hand grab where this money was IIittIng.
22 A Uh-huh.

23 Q Prior to the hand comIng Into the frame and grabbing it,
24 could you see who that hand belonged to? R\NI .
25 A Not prior to, but just after he took It, I coul~.} \J.~l4
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21 A 1couldn't give you a hundred pen:ent answer on that. but 11

22 you could definitely tell that they were together. 1mean, they 22

23 came In a car together. They walked this lady to the sporb book 23

24 together. They walked through the casino together. And then once 24

25 the money was taken, they left from the high limits area together, 25
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3
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Q •Okay. W if 1have Itright,. this Be. have been a

left hand?

A 1bell_ so, yes.

Q Do you recall If It had a glove on, if it was a long

5 sleeved shirt. a short sleeved shirt?

6 A It _ a short sleeved shirt.

7 Q Could you tell the skin color?

8 A Yes.

9 Q What_It?

10

11

A Black.

Q All right. And then as soon as the hand comes Into view

12 and grabs It, then you can see the rest 01the body?

13 A Y-.. because the person then stood up and walked off Into

14 the spaca In between the next slot bank.

15 Q And that Is the same person that you had seen walldng

16 with my diem. earlier In this compilation, coming from the car?

17 A Yes, just prior to this an DCaIITing, yes, he was

18 walking with them. T11eywalkad into this same area together.

19 Q Now, you don't recognize, like you do my dlent Mr. Ross,

20 who this other person Is?

21 A No, I don·t.

22 Q How do you know it's the same person that was with

23 Mr. Rossas he came from the car?

24 A You could tell from the video, from the time that they're

25 walking through the casino, his look; he has a very distinctive
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1 widow's peak and by what he's wearing. He's wearing a son.what

2 bright shirt.

3

4

5

6

7

Q ThIs Is the Identified guy?

A Yes.

Q Whose hand reac:Ms and grabs?

A Yes.

Q Sowhile you don't know who the person Is, this same

8 shape and clothing that·s c:onsistBnt from whoever was with

9 Mr. Rosswhen he left hi. car until 15 mlnlltes later when he getS

10 back Into his car?

11 A T11ey~ together just about the whole time until thav

12 walked Into this bank, this hIgh limit bank, where they separated.

13 Q For a brief period of time and then joined back up again?

14
15
16

A Yes.

Q After the hand reached around and grabbed?

A Yes.

17 Q Could you tell If - when my dient is coming from his

18 car and approaching the high limits area, If he was having any

19 type of discussion with the guy In the bright colored dothes and

20 the wldow's peak?

19 of 41 sheets

Three months.

And prior to that. where were you employed?

I was the direc;tor of surveillance at the flamingo. R\M
HoWlong at the Flamingo? \NiI\G1C.O
Approximately a year. ". r:.•.-"~ .
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~ togethe- to Jlll'sports book to pick up this girl and then

left together and got In the car together and left: the area

together.

Q This guy who had the bright c:oIonadshirt and the

5 distinctive hair .tyIe. do you have any Idea, at this POint.who

6 that .---. is?
7 A No,1don't.

8 Q Never seen him before?

9 A I have one other video with him In It, but at that time,

10 he had not c:onwnitted a crime.

11

12

13

14

15

Q You don't have enough Information to make anm on him?

A No, 1don't.

Q How about the girt?

A No.

MR. JORGENSON: Nothing else.

16 THE COURT: Redirect •.

17 MR. SWEETlN: Nothing further, Judge.

18 THE COURT: Is Detective HoIl free to go or do you want

19 her to remain here in court?

20 MR. SWEETlN: No, she's free to go.

21 THE COURT: You are free to go or stick around and see

22 what happens. Please do not discuss your testimony with anybody

23 until the end of the preliminary hearing.

24 THE WITNESS: Thank you.

25 THE COURT: State's next witness.
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MS. WALSH: Thank you. The State calls Les Silva.

(Witness sworn.)

THE ClERK: You may be seated.

Please state your name for the record.

THE WITNESS: Les Silva.

THE COURT: Spell your name, please.

THE WITNESS: t-e-s, S-I-I-v-a.

1

2

3

4

5

6

7

8

9

10

11

12

13
14 P1RECT EXAMINATION

LES SILVA

called as a witness on behalf of the State,

having been first duly sworn,

was examined Bnd testified as follows:

15 BYMS. WAlSH:

16
17

18

19

20

Q Sir, how are you currently employed?

A I'm currently employed at the Paris Hotel • casino?

Q In what capacity?

A rm the surveillance dIrector.

Q How long?

A

Q
A

Q
A
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16

17

18

19

20

21

22

23

24

25
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rm sorry ••What?Q

A

Q

A year.

And In your capacity a. dlrec:tDr 01 surveillance at the

• Page 81 of 123

1 Q Okay. AX original recording. tJIat would accurat:lely

2 depict what oa:urred on that d;Ita and time?

3 A Yes.

MS. WALSH: Nothing further.

111E COURT: Cross.

4

5

6
7

a BYMR. JORGENSON:

CROSS-EXAMINATION

Paris,. are you familiar with the IIIIrvelllance system there?

A Yes, Jam.

Q And Is part of your duties to monitor that?

A Yes, It is.

Q And the surveillance sptem at the Paris, does it have

klnd 01 the general surveillance system wi-. you have (:a•••.•s on

the floor tfIat feed up to a swveillance room?

A Correct. l1Iey feed up to a surveillance room where

they're utilized - the IIIIIIgIIScan be brought up on mon!ton, as

_11 as the lmates can be recorded on VCRs.

Q You Indicated the cameras feed up Into a surveillance

room where they're showing t:hent In live time on a monitor, but

they' •.• also recorded; Is tfIat correct?

A correct.

Q And when the video Is recorded, is it also recording a

date and time stamp on the actual video?

A Yes.ltls.

Q And how is that date and time stamp checked for acxulilCY?

A It·s a continual c:heck system within the Paris

surveillance room. The computer system that the surveillance

agents use to log Incidents has a time generated on It and they

continually compare that against the video that's displayed In

ACCUSCRIPTS (702) 391-0379

9

10

11

12

Q You _ on the job on March 31st of this year?

A Yes.

Q Do you remember what shift?

A No. Actually, I work all different shifts.

15

16

17

18

19

20

21

22

23

24

25

A No, VIiS tape.

Q And then you keep that tape for how long before you -

A Seven days. It's a natural rotation; the •.•is _ugh

tapes In that supply for a seven day rotation.

Q How long Is each tape?

A Eight hours.

Q So 21 tapes or &0, then you - then you tape over the

tape that was at the first eight hour shift on Sunday, the

following Sundcly and you use It again?
R\M

A RIght. \~'t.'\GED
Q Unless you pulled It out of the cycle to store It for {'C"" () 1"\ ..; 6

' ~, 1 1.''1 i
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1 front 01 them.

2 Q And Is the Slln/eiliance system, the cameras themselves,

3 regularly checked for accuracy?

4 A Yes.

S Q If the camera and the recording system are operational,

6 will the recording system aa:urately record the live video feed?

7 A Yes, It will.

a Q NOW, If you have an Incident that occurs In the casino

9 Involving a police investigation, ~ the police are required

10 to - I'm sony. J'm sony. J can't think.

11 If you have an Incident on the c:asinofloorwhere the

12 police are investigating and require a Surveillance video, do yau

13 have a normal operating procedure as to haw you provide them with

14 the video?

15 A Yes, _ do. We actually acquire a property rec:elpt from

16 any law enforcement agency, but they're Invited up Into the

17 surveillance room through their investigation to observe any video

18 tape pertinent to tbeir case.

19 At that time that they maka a request for a copy of the

20 video tape, we will supply a copy of the tape. We generalllit

21 within the room. We have numerous dubbing stations tfIat create

22 exact copies of original video tape.

23 Q In that copy of the original video tape, will that

24 dearly and aa;urately depict the original recording?

25 A Yes, It Is the original recording.

ACaJSCRIPTS (702) 391-0379

13 Q So It could have been - you Just remember you ~ on -

14 In the Paris sometime on the 31st, but not whether It was In the

15 moming or the evening?

16 A COrrect.

17 Q And part of your job is to not necessarily service u-
18 cameras,. but to verify that from day-to-day they're worldng right?

19 A correct. I insure that the agents check all of the

20 equipment, as well as my technicians do the same.

21 Q Who are the agents?

22 A I have employees that are In the room that actually work

23 the monitors.

24 Q And then, from time to time, you actually do some klnd 01

25 testing to verify tfIat the cameras are wortdng right, that they ••.•
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1 recording right, that the colors and the levels are proper so It

2 really actually captures properly what the cameras are pointed at?

3 A Yes. The way the surveillance system Is set up In our

4 room, the Image that the agents see Is the final Image; so,

5 therefore, If there is any Interruption In video or problems with

6 their cameras, It will be seen an their monitor.

7 Q What Is being taped then Is the same thing as they see on

8 the screen?

9 A"T11at Is correct.

10 Q And then each oftl1ose cameras a•.•fed into a recording

11 devicIe tfIat records what each of those camenas Is watd\lng all the

12 time?

13 A True.

14 Q Onto a computer file or onto a tape?
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SO, at this stage, I have not been presented anything

that a bifurcation of thls preliminary hearing is prejudldal.

Mr. Jorgenson, you can renew that argument during any \:;t\\\ft
" ".p,GEO

dosing arguments. \II! €rC () (t} --:

ACCUSCRIPTS (702) 391-0379 . '" \~ 1.

1

2
3

MS. W'That"s correct.

lHE COURT: And what is the other topic?

MS. WALSH: And the other topic Is the Paris tape. It

A Oan-ect.

Q And you ma. MIrethat's done also1

4 A Yes.
5 Q All part Ofyour job as to quality ched(. you make sure

6 they're cydlng the tapes right?

7 A That Is true.

8 Q If Metro or some security reason they keep a tape and

9 It's pulled out of the normal cycle, It gets stored by you?

10 A No. It gets stored by an lIgent. Into ill binning system,

11 which Is a system of shelves that have numbered boxes on them and

12 the tapes are placed in the•.•and corresponding records within the

13 computer are generated.

14 Q And then later on, you could tell " that was - if that

15 had been misfiled by whoever pulled It up and looked at the tape

16 and said, hey,this Is the wrong thing, It must be in the bin next

17 door?

18 A CoIftCt. 1bebinning systemItself is also on camera, so

19 _ can review that as well.

20 MR. JORGENSON; Nothing else.

21 lHE COURT: Redirect.

22 MS. WALSH: Nothing further, Judge.

23 THE COURT: Mr. Silva, thank you for waiting for Quite

24 some time. You are free to go. Please do not discuss your

25 testimony with anybody until the end of the preliminary hearing.
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1 Or you may stick around.

2 lHE WITNESS: Thank you.

3 MS. WALSH: Judge, the next Witness Is Detective Renner.

Page 85 of 123

4 was authenticated by the previous witness, but just going to the

5 previous objection we had and Your Honor's ruling that the

6 video -- we were allowed to talk. ebout the video because the

7 victim actually testified In court, that victim hasn't testlfled

8 yet, but she Is the one out of state witness that we will bring In

9 when we come back for a preliminary hearing agllin.

10 THE COURT: All light. Mr. Ross and Mr. Jorgenson, I'm

11 going to let this testlmony In today SUbject to being stricken in

12 total if these other requirements are not complied with.

13 SO this, after Detective Renner testifies, it is not in

14 evidence until the other requirements are compiled with.

15 SO at this stage, I will go forward and I'm making my

16 notes because this will be continued, subject to being striCken.

17 SO there Is no reason to make a motion to object at this

18 stage because It's just out of order, because, Mr. Ross and Mr.

19 Jorgenson, If this was a situation In which everybody was

20 testifying today, this witness would testify later.

21 MS. WALSH: That's correct, Judge.

22 lHE COORT: So that's where we're at.

23 MR. JORGENSON; All right, Judge.

24 lHE COURT: SO it's subject to being stricken. This Is

25 not COITing In right now.
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1 Any record you would like to make, Mr. Jorgenson, go

2 ahead.

3 MR. JORGENSON: We are still objecting obviously that

06/25/2007 05:30:02 PM

4 I do have some representations to make before I call this

5 witness.

6 He's going to be talking about two videos that have not

7 been authenticated yet, from the Tropicana and from Macy's. 1lle

8 State will be bI"1nging those witnesses In when we do come back and

9

10

11

12

13
14
15
16

17
18

19
20

21

22

23
24

25

we Will be presenting the evidence and authenticating the vI(Jeo

before the dose of our case.

Also, we're going to be talking about the video at the

Paris, which was Just authenticated by the last witness, but the

victim, Bertha Lundquist, has not testified yet; we will be

presenting her testimony before the dose of our case, that going

to the defense objection as to the best evidence rule and Your

Honor ruling that the victim testified.

lHE COURT: Here's what we will do: This witness Is

essentially out of order?

MS. WAl..SH: That's correct, Judge.

THE COURT: One Issue Is authenticate tapes at Troplcana;

testify to tapes that have been authenticated.

MS. WALSH: But the Troplcana tape and the Macy's tape

have not been authenticated today, but will be when we come back.

THE COURT: And Detective Renner Is going to talk about

the tapes at Macy's.

ACCUSCRIPTS (702) 391-0379
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4 these violate the best evidence rule.

S We understa nd that this Is not going to be ruled on as

6 admissible until the State has 8 chance to dose their case In

7 chief.

8 On behalf of my dient though, he objects to them not,
10

11

12

13
14
15

16

17
18
19
20

21

22
23
24

25

putting all their witnesses on today and hailing it go onto a

different day. I'm not sure I can give you any particular case

law that says he's entitled to have his prelim all on the same

day, but he objects to continuing It to another day.

lHE COURT: Both of those objections will be noted.

As tor bifurcation, which we can address today due to the

Court's schedule, witness schedules, and the Issue of prejudice to

the defendant, I do not see any prejudice to the defendant because

he's In custody on other cases.

And If he was out of custody on everything else and this

was the only case he was In custody on, then we would have to

address prior oimlnal history, a danger to sodety, as well as

flight risk.



1

2
•
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•But,oth~, and as to Detective er, that's not-
coming in today. It's just going to be testimony subject to beino

3 stricken.

4 MS.WAlSH: Thank you, Judge.

5

6

7

8

TliECOURT;All right. Let's proceed.

(Witness sworn.)

TliEClERK: Youmay be seated.

Please state your name for the record.

9 THE WITNESS: Carrell Flenner; D-a-r-r-e-I-I,

10 F-I-e-n-n-e-r.

11

12 DARREll FLENNER
13

14

15
16
17

18 BY MS. WALSH:

called as a witness on behalf of the State,

having been first duly sworn,

was examined and testified as follows:

DIRECT EXAMINATION

19

20

21
22

23
24

25

Q
A

Sir, how are you currently employad?
Las Vegas Metropolitan Police Depam-nt,. tourist safety

unit.

Q Andwhat Is your current capacity in the tourist safety

unit?

A

Q
DetectIve.

How long have you been with the police department?
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1

2

3

4

5

6

7

8
9

10

11

12

13

14
15
16
17
18

19

20

21
22
23
24

25

A Sixteen years.

Q And how long have you been with tourist safety unit?

A Approximately five years.

Q And have you had any specialized training dealing with

issues specific to the tourist safety unit?
A Yes, ma'am.

Q And, ,peclfically, have you had any training in pick

pocket and distract thefts?

A Yes, ma'am.
Q Have you had an occasion to previously investigate any of

those types of cases?

A Yes, ma'am,
Q Approximately how many casas have you Investlgated'l

A Thirty, 40.

Q I want to direct your attention to Man:h 17th of this

year - well, first, In the tourist safety unit, have you become

familiar with an Individual by the name of Ronald Ross?

A Yes, ma'am.

Q Do you see that person In the courtroom today?

A Yes, ma'am.
Q can you point to him and describe an article of clothing

he's wearing.
A He's In that blue shirt, sittln9 -

Q Atie or no tie?
A J'm sorry. No tie. Lowcut.

ACCUSCRIPTS {J02) 391-0379
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MS. WALSPThank you.

Can the record reflect the witness has identified the

3 defendant.

4 TltE COURT: That will be noted_

5 BYMS.WAlSH:

6 Q Now, Jwant to direct your attention to March 17th of

7 thl5year.

8 Were you employed and on duty In the tourist safety unit?

9 A Yes, ma'am.
10 Q Didyou have ocx:asfonto conduct an Investigation into a

11 larceny from the penon against a Georgia Tathopoulos at the

12 Tropicana?

A Yes, ma'am.
Q Is that the Tropicana here at 3799 Las Vegas Boulevard?

A The TropIcana Is 3801.

Q But It's here in Clark County, Nevada?

A Yes.

Q And In the course of your Investigation Into that

offerwe, did you have an occasion to review any video surveillance

from the Tropicana'l

13

14

15
16
17
18

19

20
21

22

23
24

25

A

Q
from?

A
Q

Yes, ma'am.

Were you aware of where that video surveillance came

It came from the TropIcana Hotel.
Okay. Howdid the police department get ahold of the
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1 video?

2 A Adetective on our swing shift unit received It from the
3 Troplcana Hotel.

4 Q Andwould that be Detective Rainer?
A Yes, ma'am.
Q Can you briefly - or can you describe for the Court what

you first saw on the video tape.
A It was approximately 1300 hours on the 17th. The victim

was HiIbKI in a row playing, J believe It was, penny slots, I
don't remember el<ad:1y.Ross waileaby the victim, turns around,.

looks back at her. He's wearing a basketball jersey with the

number six on It and a hat on backwards. He's with a second
subject.

5

6

7

8

9

10

11
12
13

14
15

16
17
18

19
20

21
22
23
24

25

He then turns, comes back to the victim, sits down in a

seat to her left and they start talking.

He's at an angle, a little bit angled towards the victim.

They talk for a minute. The second subject,

unidentified, kind of got a little doser In betweM both of them.

After about a minute, you could - well, prior to

actually - I'm 5Orry. PrIor to him sitting down, his jacket was
In his right arm, more up towards his elbow, Ross.

Q And. Detective, based on your experience and training,

what is the significance of a jacket draped over an arm?

A It's a prop to hide what the hands are doing. \~,M0
So as he tums back towards the victim, he moved Vte ~).J!f:i",::;)

ACCUSCRlPTS (702) 391-0379 . :.1'U .L ;;)
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jacket to his hands area.1

2

3

4

5

6

7

8

9

10

As he sat down doser, he angled towards the vIctlm, who

Is silting like this. (Indicating) He'sangled kind at dose to

her. The other subject came back,walked behind and was just

talking along with them.

After approximately a minute, they got closer and they

started pointing at the machine. His hand goes over to where her

purse is and then after a COUplefew more seronds you could see

him him handing the other guy, who he's with, the object.

Both of them exit in separate ways, The one guy who he

11 h<lnded the wallet to walked away Immediately. Ross stayed a

12 couple mare seronds. Then he walked away a separate way.

13 Q So you are indiadlng when he first came up tD the

14 victim,. he had the jacket __ his right arm, he got very c:IosetD

15 her.

16 A Yes.

17 Q Could you tell If she had a purse on her lit all?

18 A Well, that was a question I had when I called her up and

19 talked tD her on the phone. I had tD verify that. The vIctlm_

20 not sure when! her purse -. She said it was on her left side,.

21 but she was not sure if it _ around her shoulder or down beside

22 her.

23 well, when I looked at the videa tape, to me, it appeared

24 that there was a strap along the shoulder an her lelt shoulder and

25 that would put it in the same area where Mr. Ross was going

ACCUSCRIPTS (702) 391-0379

1

2
3

4

5

6

7

8

9

10
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Q So then thii Other person, tflis other unidentified

subject then takes the wallet and IeiM:s first?

A Ves.

Q And then the defendant __ and they go In the same

direction or .epande direc:tlons?

A SepandJI=dindlans.

Q And about '-long after this OCherperson left did the

defendant leave?

A Maybe five seconds, right after,

Q ~, when you -'died the video, wee you able to tell

Page 92 of 123

1 towards.

2 Q Okay, And when the defendant came up dose tD the

3 vfctlm, that's - he came up dose tD where her purse was; Is that

4 correct?

5 A Yes, right next tD It.
6 Q And when you - when the sec:ond person came up In between

7 the two and got very close, based on your training and experience,.

8 Is there any significance tD the way that the defendant and this

9 other person ac:ted?

10 A Yeah,he was blocking,. 10anybody who was walldng behind

11 muld not see what was going on with his hands.

12 Q And then I believe you testif"1edthat;,.at Ion'Ie point. you

13 saw him remove something from the purse; is that correct?

14 A Yes, ma'am.

15 Q What is that aJnSJstentwith? Would that be consistent

16 with a wallet7

17 A Yes.

18 Q And you Indicated that he gave this wallet to the other

19 person; Is that correct?

20 A Yes.

Q21

22

23
24

25

Is there any sIgnItlcance tD him being the one taking it

and this other person being the one tD ranove It from the casino?

A In case he was caught right after that;,.he muJd say,

hey, I don't have it with me and there is nobody around tD show

that it was with him.

ACCUSCRlPTS (702) 391-0379

A He's -"ng the same numbered jersey at this time. n
was a color video, so you can _It was a hat, a red hat. He had B,\\I!I
his jacket on lit this time. ,\\J\~,Gc.~r:
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11 that It _ the defendant on the video?

12 A It appeared tD be ~y I recognized as Ronald Rass.

13 Q aec...e the video Is not that dear right on Its face; Is

14 that mrrec:t?

15 A No.

16 Q And '- ~ you able tD - or what makes you think that

17 this Is the defendant on the video tape?

18 A The similar MOof the actions that tDok place,.r:A haw It

19 happened, When he came tawwds the camera - he has what Icall

20 droopy eyes. You muJd see some of the facial features on him,

21 Q And are you familiar with the way that the defendant

22 operates and seeing him on other videos?

23 A Yes, I '- - yes.

24 Q And bMsI upon all of that. that's what led you to

25 conclude that that Is the defendant on the video?
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1 A l'1gt _ part 01 It, yes.

:z Q And from your observations of the video, was there anyone

3 else wlthl n this cIc.e praxImIty tD the victim in this case?

4 A No.

S Q Now, did you also receive some Information that one of

6 the cred'1tcanis inside the wallet was used on that date?

7 A Yes. When I spoke tD the victim, she said her credit

8 card was used approximately 45 minutes after the theft lit a Sheilch

9 Ihoe store IGcid:aIon Maryland Parkway end - which is IcX:ataI

10 Inside the BauIevard MaD.

11 Q And bMsI upon that Infolnation, did you continue your

12 Investigation?

13 A Yes.

14 Q How did you do so?

15 A J went down there and spoke tD the manager; dan't

16 ~ his name lit this time. They don't work off a VH5. They

17 have a hard drive. a OVDsystem. He showIed l11li a DVDof the

18 transaction,. which sm-s Ross and the other same subject In the

19 store 45 minutes after maldng that transaction that was on her

20 credit card.

21

22
23

24

25

Q Now,how were you able tD tell it was the same

Individual?
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1 •~ Rai~, on swing shift, also advts.I and he 1

2 knew - supposed it might be Ronald Ross also. He took some photo 2

3 lineups down to the employees, three employees, who positively 3

4 ID'd Ross as the subject that used Miss Tathopouious' credit card 4

5 on that datil and time. 5

6 Q And you indicated he had the same number six jersey on. 6

7 Would that be the same numbered jersey he had on the 7

8 video at the Tropicanathat you had observed? 8

9 A Yes, ma'am. 9
10 Q You Indicated he had a jacket on. 10

11 WOUldthis be the same jacket that he had draped over his 11

12 arm at the Tropic.ana? 12

13 A It appears to be. 13

14 Q When you gat there and viewed the Yideo of the defendant 14

15 inside the store, was It vidao tape - or you indicated it was on 15

16 the hard drive? 16

17 A It was a hard drive, a DVR. 17

18 Q Were you ever able to obtain a copy of the video? 18

19 A No,ma'am. 19

20 Q Were you able to ascertain why? 20

21 A Nobody knew how to operate the system to save it. 21

22 Q As far as you are aware right now, is the video still 22

23 saved at the sIIOre? 23

24 A 1don't know. 24

25 Q Okay. 25
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1 A 'Theysaid they would by to save it. 1 don't know if 1

2 they did. 2

3 Q When you observed that video on that day, what, if 3

4 anything, did you observe? 4

5 A At the Sheikh Shoes? 5

6 Q Yes. 6

7 A It was kind of a far off shot from where the camera is 7

8 at, but you can see him at the ClOUIItIIIrand it looks like a 8

9 purchase, • transiIIction, takes pi_ g

10 Q w- you able to observe a time on this video? 10

11 A It was approximately, 1 think, around 1350 hours, 11

12 sornew'-'e around there, 1:49. 12

13 Q Okay. And this would be still the same day, March 17th? 13

14 A Yes" ma'am. 14

15 Q Now, your Investigation with Mr. Ross had concluded with 15

16 this March 17th event; is that correct? 16

17 A Correct. 17

18 Q Did you also begin an investigation into another pk::k 18

19 poc;ket and credit card usage on March 3l5t? 19

20 A Yes, ma'am. 20

21 Q And would this be regarding Miss lundquist at the Paris? 21

22 A Yes" ma'am, Roberta Lundquist. 22

23 Q And is the Paris at 3655 Las Vegas Boulevard here in 23

24 Clark County, Nevada? 24

25 A Yes, ma'am. 25

ACCUSCRIPTS (702) 391-0379
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Q In the aZof your Investigation of this pick pocket

offense at the Paris,. did you have an oocasion to revi_ any video

surveillance at that time?

A Yes, ma'am.

Q wa.r. did you view that video survelUanca at?

A At the Paris Hotel and at Macy's Depar1ment Store.

Q When you viewed the video at the ParIs, you able to

_ anyone on the video that you _ In h8e today?

A Yes" ma'am.

Q And who was on the video?

A Ronald Ross In the blue shirt,. no tie. (lndlcatlng)

Q And how are you able to make this identification as well?

A l'va seen him numerous ti~ on other videos and mug

shots.

Q So it's still the same reason you are able to make his

identification,. based on your prior contact with Mr. Ross?

A Yes, ma'am.

Q And can you briefly describe what you first saw In the

video when you viewed it?

A Do you want to do it In a duvnological order ••because

I saw the Mac:y's first - or just go with Paris?

Q We can go with Paris now.

A At Paris HobII, the time was son-"ere around 19-

almost 2000 hours. Mr. Ross and a second subject walked across

the street from left to right into the open area, kind of off

ACCUSCRIPTS (702) 391-0~79
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About 15 minutes later on so, the victim walks from the

right sidII of the screen to the left - looking at the 5Cf8en,

from the right side to the left side, to a row of penny slots.

She gum around to the right side.. ApproxImately 20 feet behind

Is Mr. Ross walking around to the left side.

At that time,. he walks around, approaches her on her left

side bafare she even sits down and starbl pointing at the machine

and talking III her.

He moves closer, angles In with his right arm and after

maybe - It was Just 5eQ)nds, 11 seconds, you _ he walks away.

Q Okay. So you could tell how dose In proximity he got to

this victim from the video; Is that correct?

A Yes, ma'am.

Q And you indicated that was a very dose proximity?

A Yes, ma'am.

Q Were you able to _ him actually take anything on this

tape or not?

A You could _ his arm go right next. I can't really -I

can't really tell because It's blocked by the video that's right

behind him.

Q But his arm does go down towards her purse?

A His ann Is on the right side and he walks up to her - RIi\'1
her purse Is on her left side. He walks up to her left side andi/;f\GED

r.'-!
approaches and gets really dose and starbl pointing and leans an'

ACCUSCRIPTS (702) 391-0379 ,- D 9 b
06/25/200705:30;02 PM Page 95 to 98 of 123 24 of 41 sheets



Page 99 of 123

1 her.

2 Q
3 A

4 jacket.

5 MS. WAlSH: May I approach, Judge?

6 THE COURT: Yes.

50 Is that jacIcet draped over his ann again?

I think I have to ..-Iew my report and •• if he has the

7 THE WI1NESS: Don't believe he used a jacket on that one.

8 BY MS. WALSH:

9

10

11

Q Okay. You are not sure; is that c:arrer:t?

A Yes.

Q And you Indlc:atedthe time 01 this, I believe you said,

12 was right around 2000 hours7

13 A It acx:urrecl- that's wben he first came on camera, I

14 believe. It acx:urredcloser to 2017.

15 Q And you Indicated, when he came up and gat close to her,

16 he was pointing at the machine and kind 01 talking to her; i. that

17 correct?

18 A Yes,with his left ann and leaning in. I didn't __ what

19 his right ann was doing. (Indicating)

20 Q And what Is the Significance. based on your trainil11lland

21 experience, to the way he was oparatIng at that time?

22 A ~fold. They get dose enough to - they direct their

23 attention away frvm anything that's goll11llon, so If they feel a

24 tug or anything, it's to let them think that they're Just a body

25 touch.

ACCUSCRIPTS (702) 391-0379

1
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3
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Q And did thIS sec:ondsubject In the video appear to be the

same pcrsan that _ In the video with him at the Paris?

A Yes. ma'am.

MS. WAlSH: Nothingfurther, Judge.
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1 Q And you Indicated that the defendant was also walldng

2 around with another person?

3 A Yes,ma'am.

4 Q And based upon your observation 01 the video, cf'1dIt

5 appear to you that the defendant and this other individual __

6 WDrking together?

7 A They came In, left together, but" you know, I can't say

8 that he had anything to do with it.

9 Q Now, you Indicated you also did an Investigation at

10 Miley'. regarding a credit card usage of Bertha Lundquist's; is

11 that correct?

12 A Yes, ma'am.

13 Q Old you respond to the Macy's store?

14 A Yes.

15 Q Were you able to review video surveUlance 01 this?

16 A Yes, ma'am.

17 Q What did you __ on the vldeo when you reviewed this

18 video?

19 A Approximately 2027 hou•••••Ronald Ross.at a cashier,

20 making the pun:hasa of gift cards.

21 And then at 2032 hours, I believe. was a second purchase

22 at a separate cashier for the same amount - $1200 In gift cards.

Q Were you able to •• how he paid for the gift card

purchase?

A Appeared to hand • credit card.

ACCUSCRIPTS (702) 391-0379

23
24

2S

5 THE COURT: Before we start cruss, the other case may be

6 resolved and if It Is, we'll let everybody remain where they are.

7 (Recess in proceedings.)

8 THE COURT: Renee, back on the record.

9

10

11

12 BY MR. JORGENSON:

We will go with cross-examination.

CBQ5S=EXAMINADON

21

22

23

24

25

A Dubbed copies. yes, sir.

Q And, hopefully, the(re - have you looked at those

dubbed copies to •• if they look the same to you as the ones that

you saw at tile casino? R\\\ri
A rm sorry. I don't understand what your question i5{iJJ'~1'!12.1
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13 Q You viewed video tapes tram the Trvplcana that Indicates

14 they __ taken from inside the Tropicana on the 17th of March,at

15 around one p.m., correct?

16 A Yes. sir.

17 Q You looked at - you went over to a shoe store on that

18 same - what day did you go to the a- store, do you tenIeII1ber?

19 A I do not remember,

20
21

22

Q The sane day you watched the video though at the -

A I don't remember. I don't think so.

Q At some point. though, In March,you went to a shoe store

2S of 41 sheets

23 and wab:hed their computer, which had • DVR,with _ people

24 coming up to a cash register?

25 A Yes, sir,
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1 Q Then sometime probably the first part 01 AprIl or -

2 yeah, the first part of April, you, at the ParIs, watched some

3 videos that went described to you lIS being Interior scenes 01 the

4 Paris from the 31st at about eight p.m.?

5 A Yes, sir.

S Q lust to reiterate the obvious, at no point __ you

7 personally inside either the shoe store or the Paris or the

8 Tropicana when these cameras -. roiling or when these tapes _re

9 taping?

10 A No, 1_ nat.

11 Q Your only view of what happened In the Troplcana or the

12 Paris or the shoe store was based upon what you saw on these two

13 tapes or on this DVR?

14 A And talking to the victims.

15 Q And talking to the victims.

16 You _ren't able to get • copy, nor to this date have you

17 been able to get. copy, of the DVR,correct?

18 A No, sir.

19 Q But you do have copies of both the Paris and Tropicana

20 tape compilations?
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1

2

3

Q You said they're dubbed CXlples.

case that's currently set for trial. So there should be no

prejudice to the defendant by bifurcating the preliminary hearing. RIM
liiJ'G;:;OC .,
i CH() '-1 '..J

.. J v ;.,.

1

2

3

their itatement? e
A Yes, sir.

Q And you haven't done that yet because you don't have

A Yes..

Q Are they the sane quality as the Original ones that you

4 watched originally?

5 A I did not lee the original. I _ dubbed copies.

6 Q Okay. You have the copy that you watched?

7 A I do not have it,. no.

a Q Where Is It?

9 A D.A.'s Office has it.

10 Q You tDok it back with you and then turned It over to the

11 DA7

12 A Yes.

13 Q All right. You saw someone that appeared to be working

14 with or iICClQITIpaniedmy dlent at the Tropicana on the 13th?

15 A 17th.

16 Q 17th.

17
18

19

A male, a black male?

A Yes, sir.

Q From YOW' experience. do you have a guess as to who that
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4 enough I"rot illation on them as to who that Is?

5 A Yes, sir.

6 MR. JORGENSON: Nothing else.

1 TJ-IECOURT: RedJrect.

a MS. WAlSH: Nothing further, Judge,

9 TJ-IECOURT: And will we be needing DetectIve Flenner at

10 the next court date? Probably not?

11 MS. WAlSH: That's COITed:, Judge.

12 TJ-IECOURT: All right. Detective, thank you for waiting

13 and testifying. You are free to go. Please do not dISCUSsyour

14 testimony with anybody until the end of the preliminary hearing.

15 WIth this stage, does that condude the State's witnesses

16 for today?

17 MS. WAl.SH: That's correct, Judge, It does. We have five

18 other witnesses that we still need to call.

19 I cld speak with our out of state victim and she

20 indicates she will be available on that July 23m date and I've

21 also confirmed that date with one of the other witnesses, the week

22 of July 23rd.

23 TJ-IECOURT: Well, July 23rd. Mr. Jorgenson is here on

24 that date, that Monday.

25 MS. WAl.SH: Yeah, I believe that was one of the days we
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25

were talking about wilen we discussed the matter.

TJ-IECOURT: SO, Mr. Ross, Mr. Jorgenson, we will continue

this case for July --

MR. JORGENSON: Judge--

TJ-IECOURT: Walt one second.

-- to July 23m, unless there was something else on that.

Go ahead, MR. JORGENSON.

MR. JORGENSON: Once again, on behalf of my Client, we

would object to not concluding today. And he polnted out
somethl ng that Is aa:urate, and that Is, If the State Is not ready

to put all d their witnesses on today, they certainly can dismiss

without prejudice and refile later.

MS. WAl.SH: And if I can respond to thIIt, Judge?

TJ-IECOURT: I was going to say: What Is the State's

response?

MS. WAI.SH: If we didn't have aU other witnesses today

like we don't have, we would actually be filing a Hill motion and

we would get together with the Court and the public defender and

get a date where all 12 witnesses would be aVClllable to come in

and testify.

I'd also noticed the defendant is serving a 19 to 48

prison sentence. He's also being held with no bail on his other

WE COURT: I didn't know about the prison time.

ACCUSCRIPTS (702) 391·0379

20 person is?

21 A No, sir.

22 Q Obviously, It's somebody you would like to track down

23 because you think this person has also convnitted a aime possibly?

24 A Yes, 51r.

25 Q But you don't have enough to go on so far to be able to
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locate the person?

A No, I don't have an Identity yet.

Q But you are working on it?

A Pardon me?

Q You would be working on It?

A If J saw It again, saw that person.

Q Okay. Same thing with what you saw, you saw II person

that appeared to be helping aut my dlent on the 31st.

A No, sir. He was with him at the Paris Hotel, but •• did

not approach the victim.

Q Is the person you saw In the Paris video tape the same

person that you saw in the Troplc:ana video tape?

A Which person are _ talking about, the unidentified

person?

Q The unlclentifled person.

A 1t Is not the same person,

Q You could tell enough that they're two dltrerent black

guys?

A Yes.

Q I presume they're both black guys?

A YIIS.

Q Male, In their 20s or 30s?

A lOs.
Q Okay, The person that you saw in the Paris, If you knew

who It was though, you would want to talk to that person and get
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'It does S~y, from the intake servi port, Case Number

C219404.

1

2
3

4

MS. WALSH: That's correct.

THE COURT: NSP. I didn't even look that close at It,

5 because I just saw In custody. I looked at the report. He's not

6 going anywhere anyway.

7 So, at this time, the oral motion will be denied.

8 Mr. Ross, if you want to file a written motion, we will

9 be happy to always listen.

10 And, Miss Walsh, you are correct that If we would have

11 not been able to finish today -- or I mean, we would not have been

12 able to have all this done In advance and we would not have

13 diSCUSsedthis, then the State would have filed a continuance

14 motion, if they would have had the grounds. We would have set it

15 for a day that we could have as many witnesses as possible.

16 Some matters take more than one day. I have a murder

17 prelim that has taken -- took three days over a two month period.

18 We continued a case thafs out of custody though to July 20th.

19 That's going to have ten witnesses and we may not finish that day.

20 MR. JORGENSON: Judge, my --

11 THE COURT: So because there is no prejudice to Mr. Ross

22 by staying In custody, I will deny that motion.

23 Mr. Jorgenson, next motion.

24 MR. JORGENSON: Wefl, my dlent would like to get up to

25 the prison. Can you tell me what his bail status Is?
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1 THE cau Contact Mr. Jorgenson. And you are not nrst

2 the person that's been In this situation.

3 I know they transport people with bail and they transport

4 people without ball because you've already been sent to NSP; same

5 prison system. That's a call for the defense attorney and you and
6 the jail. I don't make that decision. Sometimes they transport;
7 sometimes they don't. But I have no problem with you being
8 transported to NSP.

9 All right. That concludes today's hearing.

10 MS. WALSH: Thank you, Judge.

11 THE COURT: You are welcome.
12

13
14

15 ATTEST: Full, true and aa:urate transcnpt of proceedings.

16

17 ~ P /' --
RENEESILVAGG10'~
OffIcial Court Reporter
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1 THE COURT: Let me interrupt.

2 Mr. Ross, I have no problem with that. I don't know

3 what's happening with your District Court V case.

4 THE DEFENDANT: Your Honor --

S THE COURT: One second.

6 AliI know Is this: That's not my Issue. I'll put It In

7 the minutes. You are able to travel to NSP, because you are not

8 the first person that said that. We just need you back here on --

9 probably be best to have you here on July 20th, I'd say, because

10 that's a Friday, or transport you down that day.

11 It's your call, MR. JORGENSON.

12 MR. JORGENSON: Yes, if we can get to prison, we need him

13 back on the 20th.

14 THE COURT: Because the hearing Itself will be on the

15 23rd. That way you are here on the 20th, Mr. Ross, to talk to

16 your attorney.

17 Mr. Ross, do you have a question?

18 THE DEFENDANT: Yes. How much Is the bail In this case

19 so I will know.

20 THE COURT: 4,000.

21 THE DEFENDANT: 4,000.

22 THE COURT: My case Is standard ball.

23 THE DEFENDANT: Can I have some relief on the ball so I

24 can make It to prison? 1don't even know if they will take me in

25 prison with a bail hold on me.
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ORDR
MARY-ANNE MILLER
Clark County District Attorney
Nevada Bar #001419
KRISTA BARRIE
Deputy District Attorney
Nevada Bar #010310
200 Lewis Avenue
Las Vegas, NV 89155-2212
(702) 671-2500
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

~==~---------,(' 07C236169
OGM
Order GranHng MoHon

ifiiilllllllllllllil ~THE STATE OF NEVADA,

Plaintiff,

)

~

Defendant.

C236169-1
XVII

RONALD ROSS,
#1003485

Case No.
DeptNo.

-vs-

ORDER GRANTING DEFENDANT'S MOTION FOR APPOINTMENT OF COUNSEL
AND REQUEST FOR EVIDENTIARY HEARING

DATE OF HEARING: JANUARY 3, 2012
TIME OF HEARING: 8:15 A.M.

THIS MATIER having come on for hearing before the above entitled Court on the

3rd day of January, 2012, the Defendant not being present, Defendant is incarcerated in the

Nevada Department of Corrections (NDC)., RYAN MORTIER, ESQ., Mr. Mortier advised

that he was appearing on behalf of MATTHEW CARLING, ESQ., the Plaintiff being

represented by MARY-ANNE MILLER, District Attorney, through KRISTA BARRIE,

Deputy District Attorney, and the Court having heard the arguments of counsel and good

cause appearing therefor,

P:\WPDOCS\ORDR\FORDR\709\70946503,doc
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Mr. Carling represents Defendant in another similar Post-Conviction relief matter,

Case Number C220916. Therefore, COURT ORDERED, Motion GRANTED; Mr. Carling

will be APPOINTED as counsel of record in the instant case as well.

Court noted Defendant's Petition for Writ of Habeas Corpus in set to be heard on

February 9, 2012. Defendant has also filed a Motion for Appointment of Counsel and

Request for Evidentiary Hearing. A briefing schedule for either has not been set.

COURT ORDERED, matter set for status check. In the meantime, Mr. Carling can

review the file, Defendant's Writ and the above-referenced Motion and file any appropriate

supplements. A briefing schedule and hearing date shall be set at the status check.

COURT FURTIlER ORDERED, the February 9, 2012, hearing date is VACATED.

DATED this ;.-(" day of January, 2012.

DISTRICT JUDGE CJL.

MARY-ANNE MILLER
DISTRICT AITORNEY
Nevada Bar #001419

KRISTA BARRIE
Deputy District Attorney
Nevada Bar #010310

2
P:\WPDOCSIORDR\FORDRI 709\ 70946503 .doc
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1 ORDR
2 MATTHEW D. CARLING, ESQ.

Nevada Bar No.: 007302
3 1100 S. Tenth Street

Las Vegas, NY 8910 1
4 (702) 419-7330 (Office)

(702) 446-8065 (Fax)
5 CedarLegal@gmail.com
6 Attorneys for Petitioner,

RONALD ROSS

DISTRICT COURT
CLARK COUNTY, NEVADA

Petitioner,

Electronically Filed
07/24/201303:48:05 PM

,
~~.~A4.t-

CLERK OF THE COURT

RONALD ROSS, Case No.: 07C236169
Dept. No.: XVII

IT IS HEREBY ORDERED that MAITHEW D. CARLING, ESQ., be appointed as

counsel to represent Petitioner, Ronald Ross, in the appellate proceedings, effective June 1,

vs.

DWIGHT NEVEN, WARDEN,
mGH DESERT STATE PRISON, ET AL.,

Respondent.

ORDER OF APPOINTMENT

20 2013, and that counsel be paid by the County of Clark as set forth in NRS 7.125

21

22

23

24

,2013.

DISTRICT COURT JUDGE ~

28
RECEIVED Y
DEPT17
JUL 23

mailto:CedarLegal@gmail.com
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8

9
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12
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17

18 The Petitioner, RONALD ROSS, by and through his attorney, MATTHEW D.

ElectronicallyFiled
07/11/2012 11:33:27 AMORIGJNA~ ..
~~.~-1 SAO

MATTHEW D. CARLING, ESQ.
2 Nevada Bar No.: 007302
3 1100 S. Tenth Street

Las Vegas, NV 89101
4 (702)419-7330 (Office)
5 (702) 446-8065 (Fax)

CedarLegal@gmail.com
6 Attorneys for Petitioner,

RONALD ROSS

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

* • • • •

Petitioner,

Case No.: C236169
Dept. No.: XVII

RONALD ROSS,

vs.

DWIGHT NEVEN, WARDEN,
mOH DESERT STATE PRISION

Res ndent.

STIPULATION TO ENLARGE BRIEFING SCHEDULE AND ORDER

19 CARLING, ESQ., and the Plaintiff, the State of Nevada, by and through its attorney, LEON

20 SIMON, ESQ., Deputy District Attorney, hereby stipulate to continue the briefing schedule in
21

22

23

24

25

26

27
28

the above-captioned matter as follows:

1. That the Defendant will file his Supplement to his Petition for Writ of Habeas
Corpus (post-Conviction) on or before Wednesday July 11,2012;

2. That the State will file its Response 60 days thereafter on or before Tuesday
September 11, 2012;

3. That the Defendant will file his Reply 14 days thereafter on or before Tuesday
September 25,2012; and

- 1 -

, ",... t :41
< •• UJ

mailto:CedarLegal@gmail.com


1

2

3

4
Grounds for this Stipulation are that counsel for the Petitioner requires additional time

4. That with this Court's permission, the Hearing for argument currently scheduled
for in this matter be vacated and rescheduled for a date convenient for this Court
after September 25,2012.

5 to review transcripts that were recently obtained and obtain evidence that may be attached to

6 the Supplement. This Stipulation is entered in good faith by both parties and is not for the

7 purpose of undue delay.
/J

8 DATED this I/-. day of ikufL(./ ,2012.

9 CARLING LAW OFFICE, PC f SEVEN B. WOLFSON, ESQ.
10 DISTRICT ATIORNEY

11

12

13

14

15

16

17

18

19

20

21

22

TIHEW D. CARL
evada Bar No.: 0073

51 East 400 North, Bldg. # 1
Cedar City, UT 84721
(435) 865-1200 (Office)
(702) 446-8065 (Fax)
CedarLegal@gmail.com
Attorneys for Defendant,
'~LI}ll!1qIDg;aW

IN/fL I2tJJ'.S'

H. LEON SIMO •ESQ.
Deputy District Attorney
Nevada Bar No.: 000411
200 S. Third Street
P.O. Box 552212
Las Vegas, Nevada 89155-2212
Attorneys for Plaintiff

ORDER

IT IS HEREBY ORDERED that the above Stipulation be entered and the same is

hereby approved by the Court.

IT IS FURTHER ORDERED that the Hearing set in this matter be vacated and

23 rescheduled for the ~ day of CL.-I •••'o&r

24

25

26
27

28

,2012, at q: '30 , .A..M.

DATED this ~ day of---,,:}~v..=,,~'-=-- , 2012.

, .0°42.•••• <oJ \.)
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Electronically Filed
07/18/201208:31:48 AM

..
~j.~~-SUPPL

MATTHEW D. CARLING, ESQ.
Nevada Bar No.: 007302
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Attorneys for Petitioner,
RONALD ROSS

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

'" '" '" '" '"

12 Petitioner,

Evidentiary Hearing Requested

RONALD ROSS, Case No.: C236169
Dept. No.: XVII

13 vs.

14

15

16

17

18 FIRST SUPPLEMENTAL PETITION FOR WRIT OF HABEAS CORPUS
(POST CONVICTION)

DWIGHTNEVEN, WARDEN,
HIGH DESERT STATE PRISION

Respondent.

19

20

21

22
23

24

25

26

27

28

The Petitioner, Ronald Ross ("Ross"), by and through his attorney of record, Matthew

D. Carling, hereby submit this First Supplemental Petition for Writ of Habeas Corpus (Post

Conviction). This Supplement is exactly that, a supplement to Ross's Petition for Writ of

Habeas Corpus. Therefore, Ross incorporates herein by this reference his Petition for Writ of

Habeas Corpus (Post Conviction) including all facts, grounds, and legal arguments set forth

therein. For the reasons set forth in the Petition and below in this Supplement, this Court

should grant the Petition.

- 1 -
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2
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5

County, Nevada.

A. The Petitioner is Confined

6 The Petitioner, Ronald Ross, requests relief from a judgment of conviction entered by

The Petitioner, Ronald Ross, is imprisoned at the High Desert State Prison, Clark

B. The Petitioner Requests Relief from a Judgment of Conviction

7 the Eighth Judicial District Court on April 9, 2009.

8

9

10

11

c Length of Sentence

The Petitioner was sentenced 10 years to life, with the possibility of parole.

D. Currently Serving A Sentence for Another Conviction

12 The Petitioner is currently serving a sentence for convictions arising in Case No.

13 C220916, 10 years to life with the possibility of parole.

14

15

16

17

18

19

E. Nature of the Offense Being Challenged

The Petitioner was adjudicated under the large habitual criminal statute, pursuant to

convictions following a jury verdict of guilty on charges of larceny from a period, two (2)

counts of burglary, fraudulent use of a credit card, theft and conspiracy to commit larceny.

21

22
23 Jury.

24

25

26

27

28

No.

F. What Was Petitioner's Plea?

20 Not Guilty.

G. If Petitioner was found guilty after a plea of not guilty, the finding was made
by:

H. Did the Petitioner Testify at Trial?

L If Petitioner Appealed, answer the following:

1. Court Appealed To: Nevada Supreme Court.

-2-
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3

4

5

6

7

8

2. Case Number: 52921.

3. Result: Affirmed.

4. Date of Appeal: November 8, 2010.

J. Has Petitioner Filed Any Petitions, Applications or Motion with Respect to
this Judgment?

No.

K. Names of Attorneys Representing Petitioner

9 Craig Jorgensen (trial) and David Westbrook (appeal), both Clark County Public

10 Defenders.

11

12

13

14

15

16

17

18

19

20

21

22
23

24

25

26
27

28

L Grounds for Petition

The grounds for this Supplement to the Petition are ineffective assistance of counsel,

which are more fully set forth herein below. In addition, the grounds are set forth in the

original Petition which is incorporated herein. Categorically, these grounds include:

1. Failure to secure a speedy trial;
2. Failure to adequately prepare including reviewing evidence produced prior to trial;
3. Failure to file pretrial motions;
4. Failure to argue the prejudice of evidence lost prior to trial;
5. Failure to adequately prepare for jury selection;
6. Failure to adequately prepare for trial;
7. Failure to retain defense experts;
8. Failure to object to the State's use of expert witness;
9. Failure to make appropriate objections during trial;
10. Failure to adequately prepare for sentencing; and
11. Cumulative effect of all errors.

Direct Appeals

The Petitioner submitted his appeal to the Nevada Supreme Court on November 8,

2010, in Supreme Court Case No. 52921, in which the Supreme Court affirmed the decision of

the lower Court.
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STATEMENT OF FACTS

On May 23,2007, Ronald Ross was charged by Criminal Complaint with twenty (20)

counts, to wit:

Count I-Burglary;
Count 2-Larceny from the Person;
Count 3-Burglary;
Count 4-Possession of Credit or Debit Card without Cardholder's Consent;
Count 5-Fraudulent Use of Credit or Debit Card;
Count 6- Theft;
Count 7-Burglary;
Count 8-Grand Larceny;
Count 9-Burglary;
Count IO-Larceny from a Person, Victim 60 Years of Age or Older;
Count II-Burglary;
Count I2-Possession of Credit or Debit Card without Cardholder's Consent;
Count I3-Fraudulent Use of Credit or Debit Card;
Count 14- Theft;
Count I5-Possession of Credit or Debit Card without Cardholder's Consent;
Count I6-Fraudulent Use of Credit or Debit Card;
Count 17-Theft;
Count I8-Conspiracy to Commit Larceny;
Count I9-Conspiracy to Commit Larceny; and
Count 20-Conspiracy to Commit Larceny. (See Criminal Complaint).

Attorney Craig Jorgenson was appointed to represent Ross.

A Preliminary Hearing was conducted on June 19,2007. (See Transcript of Preliminary

Hearing). Georgia Stathopoulos testified that she was visiting Las Vegas in March, 2007. On

March 17,2007, she was at the Tropicana Hotel. (Id at P. 4). After eating at the buffet,

Georgia stopped to play at a slot machine and won. She identified Ross as an individual who

came up to her and started asking her questions about the machine and her winning. (Id. at 5).

Georgia testified there was another man with Ross. (Id. at 6). Georgia testified that her purse

was not zippered shut. !d. Georgia testified that when she returned to her hotel room, she

noticed her purse was missing. !d. at 7. After discovering her wallet was missing, she went
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back to the buffet to see if she had dropped her wallet. Id. at 8. She testified that inside her

wallet was her driver's license, some cash and approximately 10 credit cards. Id. Georgia

contacted hotel security. !d. Georgia immediately cancelled her credit cards. Id. at 9.

Deja Jarmin testified that he was the third key supervisor at Sheikh Shoes. !d. at 17.

He was working at the shoe store on March 17, 2007. Id. at 18. Jarmin testified that on March

17, 2007, Ross came into the store. Id. After selecting merchandise to purchase, Ross

presented a credit card for payment. Id. at 20. While the store's policy is to check

identification with the credit card, Jarmin did not do so on this occasion. Id. The credit card

was approved. Id. at 21. The amount of the purchase was $490.07. Id. at 22. Following the

purchase, Jarmin received a telephone call indicating the credit card used to make the purchase

was stolen. Id. at 23-24. Despite this hearsay testimony, Jorgensen failed to lodge any

objections. Id. The store's surveillance video was reviewed. Id. at 25-26. Jarmin was

uncertain whether the police retained a copy of the surveillance video. Id. at 33.

James Violette testified. James was playing slots at the Santa Fe Station on March 23,

2007. Id. at 35. James identified Ross had being in the Santa Fe Station on March 23, 2007

who sat next to James. Id. at 36. James had approximately $800.00 sitting under his pack of

cigarettes. !d. at 37. James then noticed his cigarettes and money were gone, except $100.00.

Id. at 38. James reported the missing money to the slot personnel. Id. The Santa Fe Station

reimbursed James. Id. at 39.

Dennis McCann testified. Dennis is the director of surveillance at the Santa Fe Station.

Id. at 46. Dennis testified there were several recordings which captured the incident to which

James Violette testified. Id. at 48. Dennis testified he provided the surveillance videos of the

event to the Metropolitan Police. !d. at 49.
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Julie Holl testified. Julie testified she is employed as a detective for the Metropolitan

Police. Id. at 57. Julie identified Defendant Ross. Id. at 58. Julie testified she was contacted

by Dennis from Santa Fe Station. Id. at 60. Julie reviewed the tapes provided by Santa Fe

Station. /d. at 63. She testified that Ross was clearly depicted on the video produced. Id. at

65-66.

Les Silva testified. Les testified that he has been employed as the surveillance director

at both the Paris and Flamingo Hotel & Casinos. Id. at 78. Les testified generally about how

the surveillance systems work. Id. at 79-81.

Darrell Flenner testified that he is employed by the Las Vegas Metropolitan Police

Department in the Tourist Safety Unit. Id. at 87. Darrell has been trained in pick pocketing

and distraction thefts. Id. at 88. Darrell identified Ross. Id. Darrell investigated the alleged

pick pocketing from Georgia at the Tropicana. Id. at 89. Darrell reviewed the surveillance

video of this event and identified Ross on the video. Id. at 93.

Over defense objection, the Court continued the preliminary hearing which did not

conclude on June 19,2007.

On August 17, 2007, the State filed an Amended Criminal Complaint. In the Amended

Criminal Complaint, the State struck from the original Criminal Complaint Counts 9 - 17, and

20. (See Amended Criminal Complaint).

The Preliminary Hearing resumed on August 17, 2007. During the continued

Preliminary Hearing, Paul Simeon and Charles Cauwell testified. At the conclusion of the

Preliminary Hearing, the Court bound Ross over on ten (10) counts from the Amended

Criminal Complaint. (See Preliminary Hearing Transcript, P. 27-28; R. 000084).

- 6-
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On August 22, 2007, the State filed its Information. (See Information). Pursuant to the

Information, Ross was charged with Burglary (Felony-NRS 205.060), Larceny from the Person

(Felony-NRS 205.067), Possession of Credit Card with Cardholder's Consent (Felony-NRS

205.690), Fraudulent use of Credit Card (Felony-NRS 205-760), Theft (Felony-NRS 205.0835,

205.0832); Larceny From a Person, Victim 60 years of age or Older (Felony - NRS 206.270,

193.1687); and Conspiracy to Commit Larceny (Gross Misdemeanor-NRS 205.220,205.222,

199.480). Id. On August 23, 2007, the State filed an Amended Information. (See Amended

Information). The charges themselves were not amended. !d. On August 24,2007, the State

filed its Second Amended Information. (See Second Amended Information). The charges

themselves were again not amended. Id.

On September 5,2007, the Defendant was arraigned. (See Transcript of Hearing re:

Arraignment). Ross entered a guilty plea and invoked his right to a speedy trail. Id. (R.

000126).

On October 9,2007, there was a status check. (See Transcript of Hearing re: Status

Check, Trial Date). The State requested a continuance, which was granted until October 11,

2007. At the continued hearing on October 11, 2007, the Court continued the trial date based

on actions in other cases, including one pending before the Nevada Supreme Court. (See

Transcript of Hearing re: Status Check, Trial Date. R. 000131-000135).

On December 11, 2007, the Court held a status check. (See Transcript of Hearing re:

Status Check. R.000136). The Court again continued the matter, this time for six months. (!d.

R.000139).

-7-
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On June 10,2008, the Court again held a Status Check. (See Transcript of Hearing re:

Status Check, Appeals in Other Cases. R.00141). At the State's request, the matter was once

again continued. (Id. R. 000143).

On July 8,2008, the Court once again held a Status Check. (See Transcript of Hearing

re: Status Check. R. 000145). During this status check, the Court made a specific inquiry

regarding whether Ross had waived his right to speedy trial. Ross specifically responded to the

Court that he had not waived his right to a speedy trial. (Id. R. 000147). Despite this lack of

waiver, the Court set the trial beyond the 60 day time requirement, setting the matter for trial on

September 2nd. (Id. at R.000149).

On August 26, 2008, the Court held a Calendar Call. (See Transcript of Hearing re:

Calendar Call. R. 000151). Despite Court orders to the contrary, Ross was transported to

prison and was unavailable for the calendar call. (R.000152).

The Court held the continued calendar call on September 2,2008. (See Transcript of

Hearing re: Calendar Call. R. 000154). Again, Ross was not transported. Id. The matter was

again continued. Id.

The Court held the second continued calendar call on September 16, 2008. (See

Transcript of Hearing re: Status Check, Trial Setting. R. 000156). Because of all the

transportation errors, the previously set trial date was vacated. Id. The Court set the trial date

for November 10th. Id. Ross made an objection on the record because the case had been going

on for 478 days despite having invoked his right to a speedy trial. Id. at R. 000161.

On October 23,2008, the Court held a hearing on the State's Request Conflict of Trial

Date. (See Transcript of Hearing re: State's Request Conflict of Trial Date Agreed. R.

000164). During this hearing, the Court noted it had received a letter from Ross stating that he

- 8 -
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THE CLERK: Yeah, 'cause I don't -- actually, the last time I see it on was

2 September ts".
3 MR. PONTICELLO: Ri9tlt, but it wasn't ruled on and then it just stops

4 showing up on the minutes.

5 THE CLERK: It was never continued. Yeah.

6 THE COURT: Is there a possibility that this case is going to be consolidated?

7 MR. PONTICELLO: Yeah, there's a motion still pending in that other case

8 and that other case has a trial date now we know of -

THE CLERK: It's still -

MR. PONTICELLO: -- November 10th•

THE CLERK: -- it's still pending. It possibly needs to be renoticed because --

MR. PONTICELLO: Okay.

THE CLERK: -- if it -- it's just --

MR. PONTICELLO: I'll - I'll see that that's done.

THE CLERK: Right.

THE COURT: Let's go -- then we need to set a trial date in this case.

MR. JORGENSON: Right.

THE COURT: So it's just another status check. Let's just set it past that--

that date.

MR. PONTICELLO: Has he --

MR. JORGENSON: Whether--

MR. PONTICELLO: -- he has previously waived the 50-day rule.

THE DEFENDANT: No, I haven't. No, I haven't, sir.

MR. PONTICELLO: Well--

THE DEFENDANT: I haven't.

3

Docket 63624   Document 2013-36370
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1 THE COURT: Let's double check. We'll double check here.

2 THE DEFENDANT: Actually, I invoked.

3 THE CLERK: He originally invoked on September 5th,

4 [Colloquy between the Court and the Clerk]

5 MR. JORGENSON: In September 5th of -- .

6 THE COURT: He's never waived apparently.

7 MR. JORGENSON: Right.

8 [Colloquy between the Court and the Clerk]

9 THE COURT: All right, we'II--

10 MR. PONTICELLO: Okay, Well, hold on a second.

11 [Colloquy between the Court and the Clerk]

12 THE COURT: Sir, you still wish to have your trial within-

13 THE DEFENDANT: Yes, Your Honor. I've been invoking my right to a

14 speedy trial --

15 THE COURT: All right.

16 THE DEFENDANT: -- for the past fifteen years.

17 MR. PONTICELLO: Well, the problem is he's never asserted it. I mean--

18 THE DEFENDANT: I've asserted it every time I came.

19 THE COURT: Well. sir, address it to me and he's - he's asserting it ~.
20 ; ••••R-."":"'P":'O-N":T.•..IC=-=E:":'L-:"L-=O-:~F~in-e-,.,....Ie.•....t·-s"""'d----'-oit

21 THE COURT: We'll - we'll grant your wish. sir. We'lI set a trial.

22 [Colloquy between the Court and the Clerk]

23 THE COURT: Sir, because I have a split calendar meaning for five weeks I

24 do civil trials, five weeks I do criminal trials. okay. Sir. right now the 60 days falls in

25 the last week of my civil stack. so we can give you the very next week.

4
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1 THE DEFENDANT: Will that violate my Sixth Amendment right to a speedy

2 trial--

3 THE COURT: Well, that's --

4 THE DEFENDANT: -- if I agreed to waive it?

5 THE COURT: -- you're going to waive it for one week.

6 THE DEFENDANT: I'm saying, will that violate my -- 'cause I'm·-

7 THE COURT: No, sir, 'cause.

8 THE DEFENDANT: ----Iintend to file a motion to dismiss based.on th~

9 grounds.

10 THE COURT: It won't waive it, sir, because that's the next available date for

11 the Court. I just want to advise you that it's one week past the 60 days. I'm doing

12 civil cases, but it's not a civil case.

13 THE DEFENDANT: Okay, but then so that's not going to stop my motion?

14 THE COURT: No, it's clear on the record that you've invoked your right to a

15 speedy trial.

16 THE DEFENDANT: All right then.

17 THE COURT: So we'll give you this date.

18 THE CLERK: Calendar Call will be August 26th at 8 a.m. with a Trial date of

19 September 2nd at 10 a.m.

20 THE DEFENDANT: Excuse me, that's like 90 days from now.

21 THE CLERK: No. It's the first week of September; it's 60 days. Today's July

22 8th,

23 THE DEFENDANT: Sixty-three days. Okay [indecipherable].

24 Excuse me, he said something about a motion to consolidate was --

25 was submitted.

5
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1 THE COURT: There's--

2 THE DEFENDANT: [indecipherable]

3 THE COURT: - there maybe a motion in another Department that has not

4 been renoticed and it's not on calendar today. •

5 THE DEFENDANT: So--

6 THE COURT: Okay?

7 THE DEFENDANT: -- I don't get a chance to - I didn't --

8 THE COURT: You can oppose that motion-

9 THE DEFENDANT: -- [indecipherable).

10 THE COURT: -- in the other Department. Yes.

11 THE DEFENDANT: All right. I appreciate it.

12 THE COURT: All right.

13 [Proceeding concluded at 8:18 a.m.)

14

15

16

17

18 *****
19

20
AnEST: I hereby certify that I have truly and correctly transcribed the audio/video

21 proceedings in the above-entitled case to the best of m ability.
22

23
24

25
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THE STATE OF NEVADA,
9

Plaintiff, .
10 VS.

11 RONALD ROSS,
12,

Defendant.
13

r

DISTRICT COURT

CLARKCOUNTY,NEVADA

1 TRAN

2

3

4

5

6

7

14

~

1
CASE NO. C236169

DE'PT. XVII .! (A~IGNMENT HELDINDEPT.lLA)

___ I
BEFORE THE HONORABLE KEVIN V. WILLIAMS, HEARING MASTER

': ~DNESDAY, SEPTEMBER 5, 2007 - -

RECORDER'S TRANSCRIPT OF HEARING RE:
ARRAIGNMENT

15

16 .

17

18

19' APPEARANCES:

20' For -the State: NATHAN A. CRANE; ESO.,
OeputyOistrict Attorney

·21

22 For the Defendant: CRAIG F. JORGENSON, ESQ.,
Deputy Public Defender

23

24

25
RECORDED BY: KIARA SCHMIDT, COURT RECORDER
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PROCEEDINGS

1 WEDNESDAY, SEPTEMBER 5,2007
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3
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1 MR. JORGENSON: I do.

2 THE COURT: What's your true name, sir?

3 THE DEFENDANT: Ronald Ross.

4 THE COURT: How old are you?

5 THE DEF,ENDANT: Thirty-seven.

6 THE COURT: How far did you go in school?

7 THE DEFENDANT: Eleventh grade.

8, THE COURT: Read, write, and understand the English language?

9 THE DEFENDANT: Yes.

10 THE COURT: Understand what you're charged with?

11 THE DEFENDANT: Yes.

12 THE COURT: What is your plea?

13 THE OEFENDANT: Not guilty.

14 THE COURT: ' You have a right to a speedy trial within -60 days'. Do you want

15 'a speedy trial?

16 THE DEFENDANT: Yes.

17 THE COURT: Speedy trial for you, sir.

18 THE CLERK: Calendar-call, October 16th, at 8:30. And jury trial, October

19 22nd, at ten o'clock, in Department 17.

20 THE DEFENDANT: E~cuse me.

21 THE COURT: Yes, sir?

22 THE DEFENDANT: I'm at High Desert, now. Can 'get a bring <town order

23 like the week before my -

24 THE COURT: Oh, most definitely. Ithink that, Mr. Jorgenson, he wants to

25 know -- come down at least a week before his -

-3-
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THE DEFENDANT: -- calendar call, so I can --1

2 THE COURT: -- calendar call, yeah. I think that's quite a good idea. Okay?

3 So, Mr. Jorgenson, make a note of that. He wants to be back here early. So make

4 sure you make all the proper preparations .. In fact, why don't we -- what's the

5 calendar call date?

6 THE CLERK: October 16th,

7 THE COURT: Okay, give.me -- put a status check the week before that in

8 front of Judge Villani.

9 THE CLERK: A week before --

10 THE COURT: -- that, yeah. I'm trying to make sure you get down here --

11 THE DEFENDANT: Yeah, thank you.

12 THE COURT: -- because I know that you want to get down here.

13 THE CLERK: That'll be October s", at 8:1'5.
14 THE COURT: State, make sure you prepare an order for him to be

15 transported from High Desert for October 9th, that way Judge Villani'can remand him

16 to custody to the Sheriff so he can finish preparing for his trial so nobody would hay

17 a problem.

18 (Proceedings concluded)

19 *****

20

21 ATTEST: l-do hereby certify that I have truly and correctly transcribed the
audio/vtdeo proceedings in the above-entiNed case to the best of my ability.

22 ~ / /1'-1
23 ~rderlTranscriber
24

25
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04120110 Filed Appendix to Opening Brief. Vol III. 10-10252

04/20110 Filed Appendix to Opening Brief. Vol IV. 10-10253

04122110 Filed Appendix to Opening Brief. Vol IV. Pages 705-790. (Screen capture: Santa Fe
Station Casino Security Video)

10-10491

05120/10 FHedMotion to Extend Time. (30) days. 10-13213

05120110 Filed Notice Motion/Stipulation Approved. Mswering Brief due date: June 21,2010. 10-13224

06121/10 Filed Answering Brief. 10-16209

07121/10 Filed Stipulation. 10-18756

07121110 Filed Notice Motion/Stipulation Approved. The motion/stipulation to enlarge time to file reply
brief is approved. Due date: August 20,2010.

10-18757

08124110 Filed Reply Brief 10·21704

08/30/10 Filed Order. Cause appearing. oral argument will not be scheduled and this appeal shall
stand submitted for decision as of the date of this order on the briefs filed herein.

10-22264

08130/10 Submitted for Declslon

11/0811 0 Filed Order of Affirmance. "ORDER the judgment of conviction AFFIRMED.· 10-29119
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Something like that.

2 Q But personally you don't know?

3 A No. I don't remember exactly how much. Not at the

4 time I can't remember exactly.

5 Q You just know that you didn't know how to record

6 it

7 A Right.

8 Q -- off the computer to something different.

9 A Right. Yeah.

Q And finally, someone came from California to set it10

11 up so you could then pop a disc in or something and record

12 whatever you wanted to record for later use?

13 A Yes.

14 CV But that was a month or two later after this

15 happened?

16 (9 Yeah, I'd say a month or two.

17 Q You had seen this guy, Phillie, in the weeks prior

18 to this happening and the weeks after this happening.

19 A Yes.

20 Q How many times did -- did you see him altogether? A

21 dozen maybe?

22 A I wouldn't say a dozen. Afterwards I believe like

23 two times, and before, I don't know, maybe three or ~our times

24 or something like that.

25 Q All in March or do you remeflber?

C236169 STATE OF NEVADA v. ROSS 11/1212008 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC
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1 A NO.

2 Q So you have no idea how -- when Phillie was in the
3 store -- do you know if Phillie was in the store on the 17th?
4 A Just from what they told me.
5 Q Okay.
6 A Yeah.
7 Q Aside from what Deja told you and what you saw on
8 the tape, you personally were -- even though you were there on
9 the 17th you don't remember seeing Phillie during this --
10 anytime during the day on the 17th.
11 A No.
12 Q Now, on the videotape this thing was recording to a
13 computer?
14 A Yes.
15 Q And the computer could -- how much would the --
16 could the computer hold before it had to start erasing?
17 A I don't recall. I don't know.
18 Q Well --
19 (Indiscernible) I don't I don't know exactly howA

20 much it holds.
21 Q Until you --
22 A I don't know.
23 Q Until you fixed it so it would start to save it was
24 it would erase itself every day, every week, every month?
25 A It was like a week, a week or -- a week or two.

C236169 STATE OF NEVADAv. ROSS 1111212008 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC

11115 N. La Canada, Suite 275, Oro Valley, AriZona 85737 (520) 219-1449
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through the photo lineup.
2 And you heard the testimony of those witnesses.
~ They didn't talk about it amongst each other. You heard the
4 testimony from Detective Rader; he didn't do the photo lineup
5 where they're all together or they all know who each other one
6 picked. They all pick the Defendant, Ronald Ross, as the guy
7 who they saw in the store that day.
8 And you heard testimony from Luis, Kevin, and Deja
9 that the Defendant is a regular customer. They're not just
10 relying on their memory of this guy who carnein who was just
II one of random thousands of customers that they've probably
12 seen and were able to pick out this guy. They remember him
13 because they know him.
14 Is that all just the biggest coincidence ever that
15 all these people are able to identify the Defendant? Or is it
16 proof beyond a reasonable doubt that it's the Defendant
17 (indiscernible) talking about? Is it just a coincidence that
18 all of them -- Georgia, who has nothing to do with the people
19 at the shoe stor~, is able to identify the same guy who.used
20 her credit card 40 minutes later? They all point to the same
21 guy. And not just to any guy; to the Defendant.
22 Now, Mr. Jorgenson also said it's up to you to see
23 if the detective's testimony about it being Mr. Ross on the
24 video, does it make sense. And we have a lot of testimony
25 about the video. You have the video from the Tropicanai

C238169 STATE OF NEVADA v. ROSS 11/1312008 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC
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1. That in 1990, the Defendant was convicted in the State of New Jersey for the

2 crime of Attempt to Commit Larceny.

3 2. That in 1990, the Defendant was convicted in the State of New Jersey for the

4 crime of Larceny.

5 3. That in 1990, the Defendant was convicted in the State of New Jersey for the

6 crime of Larceny.

7 4. That in 1990. the Defendant was convicted in the State of Pennsylvania for the

8 crimes of Conspiracy and Robbery.

9 5. That in 1989, the Defendant was convicted in the State of Pennsylvania for the

]0 crimes of Theft by Unlawful Taking and Receiving Stolen Property.

6.II That in 1993, the Defendant was convicted in the State of Pennsylvania for the

12 crime of Robbery.

13 7. That in 1992, the Defendant was convicted in the State of Pennsylvania for the

14 crimes of Theft by Unlawful Taking and ReceivingStolen Property.

15 CV That in !993, the Defendant was convicted in the State of Pennsylvania for the

16 crimes of Theft by Unlawful Taking and Receiving Stolen Property.

17 (!) That in 1994, the Defendant was convicted in the State of New Jersey for the

18 crime of Larceny.

]9 10, That in 1996, the Defendant was convicted in the State of Pennsylvania for the

20 crime of Forgery.

21 II. That in 1997, the Defendant was convicted in the State of Pennsylvania for the

22 crime of Simple Assault.

23 @ That in 2002, the Defenda~t was convicted in the State of New Jersey for the

24 crime of Third Degree Bail Jumping.

25 II

26 /1

27 II

28 II

~ 'ProtlJ'D1Il Files\Nc;evia.Com\Documenl Converter\tcmp\367392-436\3S,DOC



1)Ic f'9tf.R-4(?vI
COURT COMMITMENT

AMOUNT
. To Be Paid By:o COUNTY

'J. !O.R~) •

STATE OR COUNTY CORRECTIONAL INSTITUTION

//Common~"rv~:
(;MtJ5L~

FINE
AMOUNT

Type or Print Legibly

COMMONWEALTH OF PENNSYLVANIA

OEPARTMENT OF CORRECTIONS

NOTE: Additional supply of this form available at above
address:

o .DC-300B (Pa.rt II, attached

to a term of
.....

davs, Of_

/3.

DISPOSITION Of HON-IfjCAIIC£RATION OFf£NSECSI

/
~)

!THIS BLOCK NOT TO BE USED FDA INCARCERATION OFFENSE)

/
7

c..1



- ...,...----.---- .- ..•_-- .. - -~..:.. ---

~.

. -,-" "",...;0

ROBERT CORNISH
"IU _ ....•_,,,

' _ •...-



--
LEAWBLANK

IPE Ol't PfllNT AU. INFORMATION
"A"(;'IJLANK PSP CAr..D
J (LEAVE oLANK)

LAST NAME. FIRST NAME, MIDDL£ NAME, SUFFIX

SOCIAL SECURITY NO. L.EAVE BL_NK •

.sT NAME. FIRST NAME, MIDDU: NAME, SUFFIX IEDIT I
IIV~

e
AGE [ IV' lev Ipv ILSlD

~NO.
STAll! l~nON NO.

EYES I HAIR

R. THUMB

.,
·~il;·

L, THUMB

,J~~~.:LaE:··i

~\~
~
~,-
~

a1

nIl
~00
C;,..
'-.



,

7 I'Vl"UU

'" e
'·0i i J

~ ii..•
~

~ .i ~~ ••
~I i~ 2l

·;dll~"l·';I".
I"

'WI

' • I Jr.; ••••••• ,.
i

Il·l~a•..•'·'.,.~'~ ~~tM~:.p·~·~(...;'
~ '. :..\l":"" 1\'

i
i jj'~""'::V!!:'ill

IIII..•
I,

~ II

"' C

/.

J
I

I
,

:fa
i
:>:p

s -a.
'"." ..

i n...

I ,I :r:-
~j i

III

t;I..•
I
JIf

'!
i
I 'e

"',.

i

, ',; I 'f .. :'--.': .>';" "I '

••I .. -...\.:

',n86••I'
. '~j



tate of New Jersey .•'An~.::nc"01002103-001 Pg 01 of 01 He Jersey Superior Court
Law Division - CriminalV.

"Mill&: ROBERT CORNISH
AKA TYRONE WRIGHT KEVIN JOHNSON

[ X J JUDGMENT OF CONVICll0N
[ J CHANGE OF JUDGMENT

(Xl ORDER OF COMMm.tENT

( I INDICTMENT IACCUSATlON OISM.
J JUDGMENT OF ACQUmAl

OU2911966

Adjudtcallon by: J ParUII adJudication 01 case. remaining counts hi be beard '" 1M court It.lalllr d.1It.

DIll: 081.23/2002 (J NONoJuryTriII Dall:

Dall: I DllmJlldacqullled Dall:

~)' GunlyPIU
( J Jury Trill

ORIGINAl CHARGES 01~U23-1 ACP

. DegJel Statull
J 2C:29-7

DlI$cription
BAI~ JUI1PING

Degree SlaMe
3 2(:29·7

FINAl CHARGES

DG$CrlpIiOn
BAIL JU"I'ING

IT IS therefore 0 AUGUST 23 2002 ORDERED and ADJUDGED that the defendant I as follows:

eXPEDITEO SENTeNce· CT 1: cee 3 YEARs eONOJRREHT WITH (92061676 &. 94 07 1697.
SSCP $75, VCCB $SO, LETf $30. AlL MONIES eONSEClJTIVE ANO. PAYABLE THRU PAROLE. REM CTS DISH.

I. The COUI'lIindsIhillhe dol.ndanlis amenable 10SIXoffender lraltmant
J The COUll finds !hat the dll,ndartl is willing to p8l1iclpata in stX ollendlr
TlHlmenl .

(
'1

Ie conllCtionlll auIt illurther ORDERED 1I'IIIIItIesherirf deliyer \he d.lendlllt 101he

.,. ) Dalendam Is to rece!ve creditlorllrne spent IncuslOdy (A.3:21-e)
OATES FROMITO: ..

TOTAL' NUMBER OF DAYS:

• [. ] Delendanlla 10 reeaJve GAPllM! fat time spant In custody (NJSA 2C:44-5b(2))
DATES FROIWTO: .•

TOTAL HUMBER OF OAYS:

Total Custodial Term:
03Y OOMOOO

Institution: TotalProbationTerm:
CARE COMMISSICORR OOY OOM

0024;



•[X ) Defendant is to receive credit for time spent in custody (R.3:21-8)
TO

TOTAl NUMBER OF DAYS: 204

v

r I GuiItf

- 92001896-001 Pg 01 of 01 Jersey Superior Court
Law DiViSi,," - Criminal

0512511994

4645758

( x J JUDGMENT OF CONVIcnON

[ J CHANGE OF JUDGMENT

(XI ORDER OF COMMITMENT

( J INDICTMENT IACCUSAnON DlSU.
( JUDGMENT OF ACQUITTAl

7/1992

Ad~Uonby:
J.X J Guilly P••

[ J JuryTrIII

) PII1Iat IdjIIdIcation 01case, retIIIinIng counts 10be heard by ""' CCMtal a law ilia..
Dall: 0 7 121/19 94 (J NON-Jury Trial Dall:
DatI: , J DlsmJssecracquiu.d Dale:

Descriptioneez THEFT RY UNLAW TAKING
Degree Slatute

1 Z(:29-3

Description
THEFT BY UNLAW TAKING
THEFT BY UNLAW TAKING

Deoree SlaMa
3 2C:29-3
3 2('29-)

CT 1: CCC 5 YEARS. PAROLE INEUGIBILIlY 2 YEARS. CREDIT TIMe 204 DAYS.
VCCB $SO.

CT 2: SAME AND CONCURRENT WlTH COUNT 1 .
vccs $5'0. ALL MONIES CONSECUTlVE AND PAYABLE THRU PAROLE. REM CTS DISM.

J The defendant is here by seolanc8cllo cotM1unily supervision lor life
IThe court finds rhallhe defendants conclIct was characlerizeG by a

and

) The ~ finds that !he defendant Is amenable 10sex oftender IIeaIment
) The court ftnds that !he defendant is willing to partk:ipale in sex offender

.[.I Defendant is 10receive GAPnME for Ime spent in custOdy (NJSA 2C:44-Sb(2)
OATES FROWTO: "

TOTAl NUMBER OF DAYS:

Total CustodialTerm: Institution: Total ProbationT~rm:
OSY OOM 000 CARE COMMISSICORR OOY OOM
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I()u ocJCJ C S~
SUPERIOR COURT OF NEW JERSEi
LAW DIVISION - CRIMINAL
COUNTY OF ATLANTIC

ATLANTIC COUNTY GRAND JURY yo
Indictment No. O/-t'6"'//c9.3- /9 ~

nn')J:;n

v, )

TYRONE WRIGHT ) Pros. No. OI0002/~3 -O()f

The Grand Jurors of the County of Atlantic, for the State of New Jersey, upon their oaths,

present that:

COUNTONE
(Bail Jumping - Third Degree)

\
I

TRVONE WRIGHT

on or about May 2S. 200 I. ~n the City of Mays Landing, County of Atlantic.,and within the
, ~

jurisdiction of this Court, having been set at Itbeny by cc~rt order in the matter of State of New
I

Jersey vs. Tyrone Wright, NiantiC County Indictment No(s) 94-07- J 697.92-06- t 676-A-CP and
/

93-01-0262·C-CP, upon c6ndition that he would appear at a specified time and place. namely, the
·1, .

Atlantic County Superior Court, Mays Landing, New Jersey on May 25,2001, in connection with

offenses punishable by a JeriOd of incarceration, namely, Theft From the Person, Third Degree,

.did without lawful excuse, fail to appear; contrary to the provisions orN.J.S.A. 2C:29.7, and

against the peace of this State, the Government and dignity of the same,

H. Theodore Grove, S.D.A.G.
Casino Prosecutions Bureau
Division of Criminal Justice

REC'O & FILED .
SUPERiOR COURT
OF NEW JERSEY

&-/3-01

fU~m'~C..•DEPllTYcu..l·~ /

Foreperson

Date:

;-"'"\(1Q7"
",' ~
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. IState of New Jer:sey -:AnAHT1!P94002171.(101 Pg 01 ot 01 •••• Jersey s..,per'';r Court. .1:_v. Law Division - Crimina'

Pt"nhnt KEVIN JOHNSON (X) JUDGMENT OF COHVIC'nON
AKAmaN! WRIGIfT.R08fJ1T tORNlSH

~ •• 0111111111 1;aD\n~ ! J CHAHOe OF JUOGMEHT
0112911968 4645758 IXJ ORDER OF COMMlTMa:HT

~I. 01AtreIT UlllIII'lCrlU:l: O~'994 I J . INDfCTMEHr IACCU$AnOH DlSM.
~a. Qrlllmil••••

0712111994 g",~I1""
ytX IGulllV

[ ) JUDGMENT OF ACOUJTTAL
1 I HaCGulfty

Adjudlc:'tion by: ' [ IPIMlalIdJlldIclIlon of CUI.lWIIIaInlng counlilO lit IIIII'd II)' lilt 1:QUf111. II•• dill.

JX) GulltyP". 0.11: 07/2111994 I I NO""'ury TrUI Dati:
( I Jury TII. DIll: [ J D~acqulllld !nil:

ORIGINAL CHARGU 94007-G16I1N ACP ,

Counl Oescriptjon DOQI'ee Sial"'.
881 THEFT 8Y UNLAW TAKJNC ) 2(:21-3

FINAl. CHARGES

COWlt Oesc:rlptlorl Degree Statute
881 THEFT BY UNLAW TAXING ) lC:lS·)
IT IS, therefore on AUGUST 23 2002 ORDERED and ADJUDGED that the defendanlls sentenced as follows:

CT 1: CCC 5 YEAAS CONCURRENT wrrH 192 06 1676, PAROLEJNEUGIBILITY 2 YEARS, cseorr TIME 1 DAY.
SSCP $15, VCC&$50. AU. MONIES CONSeamvf AND PAYA8lf THRU PAROLE.REM CTS ANP 193 01 0262 DISM.

e,(~irb'rt'"' :r
, "

,'.
:

( JThe der.ndanI is he" by sentenced 10CIOITImurity supII'MIonlor Gr. ( J The court finds !JIII11IIt de/endanlis amenabI.lo HI oIIe. tlUlment
f I The COUI1finds UIi! Ihe delltldanll c:vndud wu chatKtell2ed by • ( IThe court finds IlIaIIhe delendinl i.willing 10par1ic:ipale In sel oIIender'
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..~
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EIGHTH JUDICIAL DISTRICT COURT
CRIMINAL DIVISION

CLARK COUNTY, NEVADA

TRAN

ro2 C00.~.Y.~"" ,
3
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5

7

8
STATE OF NEVADA,

9
Plaintiff,

10
VS.

11
RONALD ROSS,

12
Defendant.

13

CASE NO. C236169

DEPT. XVII

14

15

16
BEFORE THE HONORABLE MICHAEL P. VILLANI,

DISTRICT COURT JUDGE

17

18
TRANSCRIPT RE: SENTENCING

19 TUESDAY, APRIL 7, 2009

20

21
APPEARANCES:

22 For the Plaintiff: DENA RINETTI, ESQ.

23 For the Defendant: CRAIG JORGENSON, ESQ.

24

FILED
JUN 262009
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25

C236169 STATE OF NEVADA v. ROSS 417/2fX>9 TRANSCRIPT
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11115 N. La Canada. Suite 275. Oro Valley. Arizona 85737 (520) 219-1449
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THE COURT: All right. Anything else, Mr. Jorgenson

2 or state?

3 MS. RINETTI: Your Honor, the only thing I would --

4 I would add, just for the record, the booking photos that were

5 given to -- to Your Honor as Exhibits 3, 4, and 5 --

6 specifically 3 and 5 -- with the booking photos, attached to

7 those booking photos are inmate printouts from New Jersey that

8 detail not only the inmate number, which is on the bottom of

9 the booking number, but also the date of the booking number.

10 And those inmate numbers correspond to the input -- the inmate

11 information printout that's behind the booking photo that

12 lists the charges that the Defendant was -adjudicated guilty

13 of, and all those numbers are the same.

14 THE COURT: All right. The Court's going to receive

15 as exhibits state's proposed 3 through 6.

16 MS. RINETTI: Your Honor, and I also did 1 and 2.
17 Exhibit number 1 is just the cert -- the affidavit saying that

18 they were (indiscernible) that everything that was presented

19 to Your Honor was a certified copy, the booking photos as well

20 as the in -- inmate information. And in -- then Exhibit

21 number 2 is just another photograph of the Defendant -- and I

22 would ask that the State take judicial notice of that -- with

23 a different num -- name. I believe the name on Exhibit number

24 2 is Kevin Johnson. But the New Jersey inmate number is

25 46457B, which is the same inmate number in all the other ju

C236169 STATE OF NEVADA v. ROSS 417/2009 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTlON.llC

11115 N. La Canada, Suite 275, Oro Valley, Arizona 85737 (520) 219-1449
21
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MS. RINETTI: Judge Bi~ler, in 404, has already

2 he already sentenced him back on May 22nd of 2007.

3 THE COURT: Okay.

4 MR. JORGENSON: Well, he -- and

5 THE DEFENDANT: (Indiscernible) I got 200 days

6 credit--

7 MR. JORGENSON: And he

8 THE DEFENDANT: as far as that --

9 MR. JORGENSON: cleaned that up --

10 THE DEFENDANT: sentence in September.

11 MR. JORGENSON: September when?

12 THE DEFENDANT: September 15th.

13 MR. JORGENSON: Yeah. I think he gets credit from

14 September 15th as which when that Bixler case flattened out

15 and he's been held only on our cases. So how many days did

16 you have from Sep --
17 THE DEFENDANT: Two hundred.

18 MR. JORGENSON: Two hundred even?

19 THE DEFENDANT: (No audible response.)

20 MR. JORGENSON: I think that's what it is, Judge.

21 THE COURT: All right. I'll give him 200 days

22 credit for time served. Also, he's ordered to pay a $25

23 administrative assessment fee, a $150 DNA fee! and submit to

24 DNA testing.

25 (The proceedings ended at 8:58:32 a.m.)

C236169 STATE OF NEVADA v. ROSS 4f712009 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION. LLC
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2 ATTEST: I do hereby certify that I have truly and

r 3 correctly transcribed the video proceedings in the above-

4 entitled case to the best of my ability.
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding _

(Title of Document)

filed in District Court Case number -~t1~.z~?-=?~~--=~--"L:::-...- _

~ Does not contain the social security number of any person.

-OR-

o Contains the social security number of a person as required by:

A. A specific state or federal/aw, to wit:

(State specific law)

-or-

B. For the administration of a public program or for an application
for a federal or state grant.
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5 RONNIE ROSS,
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7 vs.

8 D.W. NEVEN WARDEN ETAL,

9
Respondent,

10

II
Petitioner filed a petition for writ of habeas corpus (Post-Conviction Relief) on

12

13
November 30, 2011. The Court has reviewed the petition and has determined that a response would

assist the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty,
14

and good cause appearing therefore,
15

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
16

answer or otherwise respond to the petition and file a return in accordance with the provisions ofNRS
17

34.360 to 34.830, inclusive.
18

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court's
19

20
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21
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2
3

4

5

6

7

8
CLARK COUNTY, NEVADA

9
THE STATE OF NEVADA, )

10 )
Plaintiff, )

11 -vs- ~
12 ))RONALD ROSS,
13 #1003485 )

14 n D_e_fi_en_d_a_nt_. ~

15

16

17

18

19

20

21

22
23

24

25

26

27

28

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR APPOINTMENT OF
COUNSEL AND REQUEST FOR EVIDENTIARY HEARING

DATE OF HEARING: JANUARY 3, 2012
TIME OF HEARING: 8:15 A.M.

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through

THOMAS CARROLL, Chief Deputy District Attorney, and hereby submits the attached

Points and Authorities in Opposition to Defendant's Motion for Appointment of Counsel and

Request for Evidentiary Hearing.

This Opposition is made and based upon all the papers and pleadings on file herein,

the attached points and authorities in support hereof, and oral argument at the time of

hearing, if deemed necessary by this Honorable Court.

C:lPro gram Files-Neev a,Com'Document Converterltempl2439812- 2880976DOC

OPPS
DAVID ROGER
Clark County District Attorney
Nevada Bar #002781
THOMAS CARROLL
Chief Deputy District Attorney
Nevada Bar #004232
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
(702) 671-2500
Attorney for Plaintiff

DISTRICT COURT

CASE NO:

DEPTNO:

III

III

III

III

Electronically Filed
12/15/2011 02:18:17 PM

,
~~,~,......

CLERK OF THE COURT

C236169-1

XVII
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I POINTS AND AUTHORITIES

2 STATEMENT OF THE CASE

3 On November 12,2008, Ronald Ross (hereinafter "Defendant") was charged by way

4 of Third Amended Information with the following: Counts 1 & 3- Burglary; Count 2 -

5 Larceny from the Person; Count 4 - Possession of Credit or Debit Card Without

6 Cardholder's Consent; Count 5 - Fraudulent Use of Credit or Debit Card; Count 6 - Theft;

7 and Count 7 - Conspiracy to Commit Larceny. On November 12, 2008, Defendant's trial

8 began, and on November 13,2008 the jury found Defendant guilty of all counts. The State

9 filed its Notice of Intent to Seek Punishment as a Habitual Criminal and an Amended Notice

lO of Intent to Seek Punishment as a Habitual Criminal on November 17, 2008, and a Second

11 Amended Notice of Intent to Seek Punishment as a Habitual Criminal on January 5, 2009.

12 On April 7, 2009, Defendant was sentenced under the Large Habitual Criminal

13 Statute as follows: as to Count 1 - a minimum often (10) years to a maximum of life in the

14 Nevada Department of Corrections (NDC); as to Count 2 - a minimum often (10) years to a

15 maximum of life in the NDC to run concurrent with Count 1; as to Count 3 - a minimum of

16 ten (lO) years to a maximum oflife in the NDC; as to Count 4 - a minimum often (10) years

17 to a maximum of life in the NDC; as to Count 5 - a minimum of ten (10) years to a

18 maximum of life in the NDC; as to Count 6 - a minimum often (10) years to a maximum of

19 life in the NDC; as to Count 7 - one (1) year in the Clark County Detention Center; Counts

20 3-7 are to run concurrent with each other and consecutive to Counts 1 and 2. Defendant

21 received two hundred (200) days credit for time served. Judgment of Conviction was filed on

22 April 16, 2009.

23 Defendant filed a direct appeal. On November 8, 20lO, the Nevada Supreme Court

24 affirmed Defendant's conviction. Remittitur issued December 3, 20lO. Defendant filed a

25 Petition For Writ Of Habeas Corpus (Post-Conviction) on November 30, 2011. Defendant

26 filed the instant motion and request for evidentiary hearing on December 13, 2011. The

27 State responds as follows.

28
2
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ARGUMENT

DEFENDANT IS NOT ENTITLED TO APPOINTMENT OF COUNSEL.

1

2 I.

3 There is no Federal constitutional right under the Sixth Amendment and no State

4

5

6

7

8

9

10

11

12

l3

14

15

16

17

18

19

20

constitutional right to counsel in post-conviction relief proceedings. Coleman v. Thompson,

501 U.S. 722, 725, III S. Ct.2546, 2552 (1991); McKague v. Warden, 112 Nev. 159, 163,

912 P.2d 255,257-58 (1996). However, a District Court judge has the discretion to appoint

counsel under the following conditions pursuant to NRS 34.750:

A petition may allege that the petitioner is unable to pay the costs
of the proceedings or to employ counsel. If the court is satisfied
that the allegation of indigency is true and the petition is not
dismissed summarily, the court may appoint counsel at the time
the court orders the filing of an answer and a return. In making
its determination, the court may consider whether:

(a) the issues are difficult;
(b) the petitioner is unable to comprehend the

proceedings; or
(c) counsel is necessary to proceed with discovery.

NRS 34.750 (1999) (emphasis added). Furthermore, to be entitled to counsel, a defendant

"must show that the requested review is not frivolous before he may have an attorney

appointed." Peterson v. Warden, Nevada State Prison, 87 Nev. l34, 483 P.2d 204 (1971)

(citing former statute NRS 177.345(2)).

Defendant has failed to meet the threshold requirement for appointment of counsel, as

he has failed to set forth any facts which would demonstrate that his requested review is not

frivolous. Accordingly, Defendant's request for appointment of counsel should be denied.

21 II. DEFENDANT IS NOT ENTITLED TO AN EVIDENTIARY HEARING.

22 A defendant is only entitled to an evidentiary hearing if his claims are supported by

23 specific factual allegations, which, if true, would entitle him to relief. Marshall v. State, 110

24 Nev. l328, 1331, 885 P.2d 603, 605 (1994). Additionally, "[a] defendant seeking post-

25 conviction relief is not entitled to an evidentiary hearing on factual allegations belied or

26 repelled by the record." Hargrove v. State, 100 Nev. 498, 503, 686 P.2d 222, 225 (1984);

27 citing Grondin v. State, 97 Nev. 454, 634 P.2d 456 (1981).

28
3
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Defendant has failed to come forward with any colorable claims which would entitle

him to an evidentiary hearing. In fact, Defendant provides no facts whatsoever in support of

his request. As such, Defendant's request for an evidentiary hearing should be denied.

CONCLUSION

Based on the foregoing, the State respectfully requests that Defendant's Motion for

Appointment of Counsel and Request for Evidentiary Hearing be denied.

DATED this 15th day of December, 2011.

Respectfully submitted,

DAVID ROGER
Clark County District Attorney
Nevada Bar #002781

BY Isl Thomas Carroll
THOMAS CARROLL
Chief Deputy District Attorney
Nevada Bar #004232

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 15th day of

December, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

RONALD ROSS #1003485
HIGH DESERT STATE PRISON
P.O. Box 650
Indian Springs, Nevada 89070-0650

BY: Isl C. Cintola
C. Cmtola
Employee of the District Attorney's Office

KRlTC/cc
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16

17

18

19

20
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MOTN
MATTHEW D. CARLING, ESQ.
Nevada Bar No.: 007302
1100 S. Tenth Street
Las Vegas, NV 89101
(702) 419-7330 (Office)
(702) 446-8065 (Fax)
CedarLegal@gmail.com

DISTRICT COURT
CLARK COUNTY, NEVADA

Plaintiff,

Case No.: C236169
Dept. No.: XVII

STATE OF NEVADA,

vs.

RONALD ROSS,

Defendant.

MOTION FOR APPOINTMENT OF COUNSEL

COMES NOW Matthew D. Carling. Esq., counsel for the Defendant in Case No.

C220916 and makes a limited appearance for the purpose of moving this honorable court for an

order appointing him as counsel of record in the instant matter to assist the Defendant with his

post-conviction habeas matter. This Motion is based on the Pleadings and papers on file

21

22

23

24

25

herein, the accompanying Memorandum of Points and Authorities and any oral argument the

Court wishes to entertain at a hearing in this matter.

DATED this is" day of December, 2011.

26

27

28

- 1 -

mailto:CedarLegal@gmail.com


1 NOTICE OF MOTION

2

3

4

5

6

7

8

9

10

TO: THE STATE OF NEVADA

NOTICE IS HEREBY GIVEN that the hearing on the above-captioned Motion for

Appointment of Counsel on for hearing before the above-entitled Court in Department XVII at

Regional Justice Center, 200 Lewis Avenue. Las Vegas, Nevada, on the.~ day of

~ ,2012at ;I.IS o'c1ock£.M.
t/

,2011.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1100 S. Tenth Street
Las Vegas, NV 89101
(702) 419-7330 (Office)
(702) 446-8065 (Fax)

MEMORANDUM OF POINTS AND AUTHORITIES

I.

FACTS

This is a post-conviction matter. On September 19, 2011, the Defendant filed a

Motion for the Appointment of Counsel and Request for Evidentiary Hearing on a preprinted

form in Case No. C220916. (Exhibit "1") It appears that someone crossed out Case No.

C236169 and replaced it with C220916 and Dept. 3. Defendant claims that he did not change

the case number or department and intended to file the Motion in the instant case. Defendant

26 filed a Petition for Writ of Habeas Corpus on November 30,2011, in this matter. On August
27

29,2011, counsel was appointed in case C220916; however, Defendant had not yet filed a
28

-2 -



3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1

2

.~0888

post-conviction petition in that matter. It appears that both cases are very similar and raise

many of the same issues. Defendant has filed a post-conviction petition in both cases now and

wishes to have his same attorney appointed in this matter to assist with the development of his

Petition for Writ of Habeas Corpus.

II.

LAW

The Sixth Amendment of the United States Constitution guarantees that an accused

person shall "have the assistance of counsel for his defense." The United States Supreme

Court has clearly defined when the assistance of counsel becomes ineffective and an accused

person is denied this right. Strickland v. Washington, 466 US 668 (1984). Mr. Ross is entitled

to effective assistance of counsel during the present habeas litigation. See also US v. Cronic.

466 US 648 (1984).

Additionally, Mr. Ross has a federal constitutional right to due process oflaw as

guaranteed by the Fifth and Fourteenth Amendments to the Constitution during this habeas

litigation. See Justice Steven's concurrence and dissent to Ohio Adult Parole Authority v.

Woodward, 523 US 272 (1998); see also Morrissey v. Brewer, 408 US 471 (1971), Gagnon v,

Scarpelli, 411 US 778 (1983), Pennsylvania v. Finley, 481 US 551 (1987), and Yates v. Aiken,

484 US 211 (1988). Due process cannot be achieved in the present habeas without the

appointment of counsel to review of all documents underlying Mr. Ross's trial, the documents

filed with the Nevada Supreme Court, all transcripts, other Motions written by Mr. Ross, and

defending Mr. Ross's position at a future hearing. The Nevada Supreme Court consistently

'I
- J -
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7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
23

24

25

26

27

28

urges District Courts to appoint attorneys to help Defendants develop post-conviction petitions,1

-4-

2 etc.
3

4 III.

5 PRAYER FOR RELIEF

Matthew D. Carling, Esq .•counsel for the Defendant in Case No. C220916 and moves

this honorable court for an order appointing him as counsel of record in the instant matter to

assist the Defendant with his post-conviction habeas matter.

DATED this ~ day of Oi(itJ-I/x'/ , 2011.

ATTHEW D. CARLING, ES
Nevada Bar No.: 007302 '
1100 S. Tenth Street
Las Vegas, NY 89101
(702) 419-7330 (Office)
(702) 446-8065 (Fax)



EXHIBIT "I"



•• ~ tw ?r.-
J

, L~oqLb FILED
.•.~....'. Case~_ "

....):-. -
SEP 19 20"

,.. .
• ....:

Dept '1-.1. ~ .J ••"f..;'("";

~':M- .
C KOFCOUR:r

--- INTBE g1V' JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF C.\Qor ~

~/IfJ>
Peutioner, MO'i10N FOR'!'HE :\PN>lI':TMENT

OF COUNSEL '" /. /

P/3,Go/ji~-vs-

~ \0 1-€', of t4<NQdGt ,. Respondents,

.
REQUEST !lOR EVIDENTIARY HEARING

.'

COMES NOW, the Petitioner, ~ lei'b···j=' proceeding pro se, within the

above entitled cause of action and respectfully requests this Comt to collSider the appointment of counsel

for Petitioner for the prosecution of this actiOIt

This motion is made and based upon the matters set forth here, N.RS. 34.750(1)(2), affidavit of

Petitioner, the attached Memonmdum of Points and Authorities. as well as all other pleadings and

doo::umcnts on file within this case.

MEMORANDUM OF POINTS AND AUTHORITIES

L SI ATiMEJ\"T OF mE CASE

This action commenced by Petitioner ~.'~ ·(i>ca~d in state custody,

pursuant to Chapter 34, et seq., petition for Writ of Habeas Corpus (post-COnviction).

n. STATEMENT OF THE FACTS

To suppon the Petitioner's need for the appointment of counsel in this action. he states the

following:

1. The merits of claims for relief in lhis action are of Constitutional dimension, and

Petitioner is likely to succeed in this case.
r 06C220916-1 "

MAPA
MOUon lor Appointment 01 Attorney
1612293

III!1I1111111111'11'"'IIIIIII~'~I



2

2. Petitioner is incarcerated at the Ely State Prison in Ely, Nevada. Petitioner is unable

to Wldertake the ability, as an attorney would or could, to investigate crucial facts

involved within the Petition for Writ of Habeas Corpus.

3. The issues presented in the Petition involves a complexity that Petitioner is unable to
1...__ argue effectively.

4. Petitioner does not bave the cunent legal knowledge and abilities, as an attorney •

would have, to properly present the case to this Court coupled with the fact that

appointed counsel would be of service to the Court, Petitioner, and Ihe Respondents

as well, by sharpening the issues in this case, shaping the examination of potential

witnesses and ultimately shortening the time of the prosecution of this case.

S. Petitioner has made an effort to obtain counsel, but does not have the funds

necessary or available to pay for the costs of counsel. see Declaration of Petitioner.

6. Petitioner would need to have an attorney appointed to assist in the determination of

whether he sbould agree to sign coD$CDl for a psychological examination.

7. The prison severely limits the hours that Petitioner may have access to the Law

Library, and as wen, the facility has very limited legal research materials and

sources.

S. While the Petitioner does have the assistance of a prison law clerk, he is DOl an

attorney and not allowed to plead before the Courts and like Petitioner, the legal

assistants have limited knowledge and expertise.

9. The Petitioner and his assisting law clerks, by reason of their imprisonment, have a

severely limited ability to investigate, or take depositions, expand the record or

otherwise litigate this action.

10. Thc ends of justice will be served in this case by the appointment ofprofessi(JJlal

and competent counsel to represent Petitioner.

n. ARGUMENT

Motions for the appointment of counsel arc made purseant to N.R.S. 34.750, and are addressed to

the sound discretion of the Court. Under Chapter 34.750 the Court may request an attorney to represent any



•

such person Wlablc to employ counsel. On a Motion for Appointment of Counsel pursuant to N.R. S.

,.

34.750, the District Cowt should consider whether appointment of counsel would be of service to the

indigent petitioner, the Court. and respondents as well, by sharpening the issues in the case, shaping

examination of witnesses, and ultimately shonening trial and assisting in the just determination.

In order for the appointment of counsel to be granted, the Court must consider several factors to be

met in order for the appointment of counsel to be granted; (1) The merits of the claim for relief; (2) The

ability to investigate crucial factors; (3) whether evidence consists of conflicting testimony effectively

Ircated only by counsel; (4) The ability to present the case; and (5) The complexity of the legal issues raised

in the petition.

m. CONCLUSION

Based upon the facts and law presented herein, Petitioner would ~Iy request this Court to

weigh the factors involved within this case, and appoint counsel for Petitioner to assist this Court in the just

VERIFlCA nON

J declare, affirm lIDd Swcal WKk:r the penalty of peljUf)' ~t all of th: Rbcn'c f~c:ts.stalelDCDt!i Rnd

assertions arc true and correct of my own knowledge. As to any such matters stated upon information or

belief, 1 swear that 1 believe them all to be true and correct.

Dated this $Md>:tof3flIP? i:.~i.._--,.~_t/~

_~/cId2~
Petitioner, pi':' jICr.

3
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Electronically Filed
01/24/201210:34:43 AM

,

~~.~~.NOTA
MATTHEW D. CARLING, ESQ.

2 Nevada BarNo.: 007302
1100 S. Tenth Street
Las Vegas, NY 89101
(702) 419-7330 (Office)
(702) 446-8065 (Fax)
CedarLegal@gmail.com

6 Attorneys for Petitioner,
RONALD ROSS

CLERK OF THE COURT

4

5

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

DISTRICT COURT
CLARK COUNTY, NEVADA

Petitioner,

Case No.: C236169
Dept. No.: xvn

RONALD ROSS,

vs.

DWIGHT NEVEN, WARDEN,
HIGH DESERT STATE PRISION

Res ondent.

NOTICE OF APPEARANCE OF COUNSEL

NOTICE IS HEREBY GIVEN that MATTHEW D. CARLING, ESQ., is appearing as

counsel of record in the above-captioned matter. Please address all correspondence and

communication to Defense Counsel's Office at the address listed above.

DATED this 24thday of January, 2012.

Isl MATTHEW D. CARLING, ESQ.
Nevada Bar No. 7302
Attorney for Petitioner
RONALD ROSS

mailto:CedarLegal@gmail.com
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CASE NO.

ORIGINAL
FILED

JAN 3 0 2012

THE STATE OF NEVADA, )
)

Plaintiff, ) Case NO.~""'~
) 01 F()l14lPS 'I.-vs- )
)

. '" RONALD ROSS, )
)

Defendant. )

::lJ~men0< c.... ::0om
;;oG> c: m0»- Z (")en en~c... -'" ml>cZOO <l>~ ....,G)O IS ITImm
~(j U) 0mozc
-i:;:C

-i

Dept. No.3

, ..

.~~Rr
IN THE JUSTICE COURT OF LAS VEGAS TOWNSHIP

COUNTY OF CLARK, STATE OF NEVADA

REPORTER'S TRANSCRIPT
OF

PRELIMINARY HEARING

BEFORE THE HONORABLE TONY L. ABBATANGELO
JUSTICE OF THE PEACE

Tuesday, June 19, 2007, 9:00 a.m.Qr.rr~'",

APPEARANCES: JUl 1:: ' '-

For the State: LAti "'Eu~S ..J J'" .. .iJURl
JAMES SWEETIN, ESQ. RECORDS NIAl"r\ut:IVlENl
JESSICA WALSH, ESQ,
Deputies District Attorney
200 Lewis Avenue, 9th Floor
Las Vegas, Nevada 89155

For the Defendant: CRAIG JORGENSON, ESQ.
Deputy Public Defender
309 South Third Street, #226
Las Vegas, Nevada 89122

Reported by: RENEE SILVAGGIO, C.C.R. NO. 122

ACCUSCRIPTS (702) 391-0379
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I N D E X

WITNESSES ON BEHALF OF THE STATE: PAGE
TATHOPOULOS, Georgia

Direct Examination by Ms. Walsh
Cross-Examination by Mr. Jorgenson
Redirect Examination by Ms. Walsh

4
9

14

JARMON, Deja
Direct Examination by Mr. Sweetin
Cross-Examination by Mr. Jorgenson

17
26

VIOLETTE, James
Direct Examination by Ms. Walsh
Cross-Examination by Mr. Jorgenson
Redirect Examination by Ms. Walsh

35
39
45

McCANN, Dennis
Direct Examination by Ms. Walsh
Cross-Examination by Mr. Jorgenson

46
49

HaLL, Julie
Direct Examination by Mr. Sweetin
Cross-Examination by Mr. Jorgenson

57
70

SILVA, Les
Direct Examination by Ms. Walsh
CrOSS-Examination by Mr. Jorgenson

78
81

FLENNER, Darrell
Direct Examination by Ms. Walsh
Cross-Examination by Mr. Jorgenson

87
101

* * '* '* '*

ACCUSCRIPTS (702) 391-0379
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Laa Vega. Nevada. 1'I.Iesday. JWIe 19. 2001. 9,00 a .•••

5 'nIB IXIUR'I', •••••••ld _ ••

, He'. pre"""t. in c:uotOdy. repruent~ by Mr. ~;

.., Mi•• hlah .mdMr. .sweetla. for t.he State.

• Tbestate'l firat witne•••.

9

10

liS. IIALS!I. TI>ank YCN. .Judge.

TIle State calla Gecngia TathopoulO11.

11 'nIB COUIlT. PI....... have • c:hair to rtty lett. ••••wi 11 have

12 you sworn in.

13 MS. IlALSlh AncJ. J\,Klge, tbere are: a DlDIber ot' witDealle1ll

14 preaent in the CDUrtrocm~ I clem I t maw it the excluaianary

15 rule--

15 THB COUR'rI 00 you want to exclude wiULea.ea'

MR • ..lORGBIISOtl'lJudge. it mak•• DO difference to UI.17

18 THB COUI.Tl The wicDe ••ea are .,re than welaae to stay

19 in the CQlUrtrcxn.

20 (Witne •• tNOrn.)

21

Pleas •. Btate your DPIe tor the eeeera,

21 'nIB WI'nIBSS, II)' _ is ceo""i. Tatbopouloa.

'nIB CLIIRX. pleue spell YOUI.'U •..•t and Iut _.

'nIBWl'l'!mSSI G-e-o- r-s-i- •.•T-.-t-b-o-p-o-u-l-o- ••

24

25

ACCI/SCIlIPTS (1021 391-0319

Page 4 of 123

1 GEORGIA TAll1OPQULOS 1

2 called as a witness on behalf of the State, 2

3 having been1lr5tduly sworn, 3

4 was examined and testlfled as follows: 4

5 5

6 DIRECT EXAMINATION 6

7 BY MS. WAlSH: 7

8 Q Miss Tathopoulos, where do you live? 8

9 A lllYe In ltaska, Dlinois. 9
10 Q I want to dlrec.t YOUTattention to March 13th of 2007. 10

11 can you recall where you were that date? 11

12 A March 13th? 12

13 Q March 17th. 13

14 A March 17th, I was at the Tropic:ana Hotel. 14

15 Q Is that here in US Vegas, Nevada? 15

16 A Yes. 16

17 Q And what was your purpose for slaying at the Tropic:ana? 17

18 A We had just come for a first time to Las Vegas for our 18

19 vacation. 19

20 Q You and your husband? 20

21 A Yes. 21

22 Q And you were staying there at the casino? 22
23 A That Is correct. 23

24 Q Okay. Around one o'dack In the afternoon, can you 24

25 recall what. if anything, you were doing? 25

ACCUSCRIPTS (702) 391-0379

1 A •

Page 5 of 123

We had j nished lunch at the Tropicana burr.t and _

1of 41 sheets Page 3 to 6 of 123

2 _ walking back to go to our hotel room; and then In the back of

3 the Tropicana, the first floor theN. we just IdDpped to play _

4 of the slot machines.

5 Q While you were Playing _ of those slot machines, did

6 you have oc::c:asionto _ anyone you _ in court today?

7 A Yes, the gentfeman sitting as the defendant.

8 Q can you point to him and desaibe an article of dothlng

g he Is wearing.

10 A He's sitting right over there and he's wearing a navy

11

12

13

14

15

blue shirt.

Q What about his hair style?

A His hair style?

Q YelL

A Short. cropped back.

16 MS.WAlSH: can the recordreflectidentification of the

17 defendant.

18 lHE COURT: That will be noted.

11 BYMS.WAlSH:

20

21

Q How was It that you saw the defendant?

A That machine I was on, I -. something and it was making

22 a lot of noise, bells and whistles. And he approached me on the

23 left side,. very friendly, came very dose and was asking me what

24 dld I win and how does it work, the machine.

25 My husband was sitting on my right side, but he

ACCUSCRIPTS (702) 391-0379

Page 6 or 123
approached me with another young man on my left" came very dose,

looking over my shoulder, being very friendly.

Q Okay_ When you _ •.•at the slot machine. did you have a

purse or a wallet with you?

A Yes. I did. I had my purse on my left side. I had taken

out the dollar and I put my wallet back in the purse, but I did

have my purse, not zippered. It was open and It was on my left

side.

Q And what part of your body was your purse on?

A It would have been right next to my hip. (Indicating)

Q on your left side?

A On my left side.

Q And you indicated the defendant came up 01'1 your left

side?

A Yes,.he approached me, came very dose and was asking me

questions about what the machine was doing.

And I was very focused on that because it was making a

lot 01noise and I u-,ght I wan 5Omethlng.

Q Was he doing anything with his hands at all that you

could tell?

A No. And, again. I wasn't actuall holding my purse. It

was sitting next to me.

Q

A
Q

But It was sitting next to your hip?

Right; right next to my body.

And the second person that was with the defendant:. where

ACCUSCRIPTS (702) 391-0379 ~ ••••.~ _

06/2512007 ~S:~:bl ~
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Yes. Immediately, we -=aIledChase,because my husband

ACCUSCRIPTS (702) 391-0379

I i_ he In relation to you?1

2 A Hewas behind him, but J really didn't get ill look ill: him

3 or anything btause it was only this person that spoke to me.

4 Q Did there comea point In time when the defendant and

5 this other person left you?

6 A Yeah. After they approached me and asked me what did J

7 win and '- - you ~, this game, how it worb, then &hartly

8 after, they left.

9 Q About '-long did they spend asking you questions about

10 your game?

11 A Probably, you Iaaw, five minutes; maybe not even that.

12 Q Were you able to tell which direction they -.t:?

13 A J think they went towards the left again, on the left

14 side.

15 Q After they left, what did you do MXt?

16 A You know, all WI!won was 15 more tries. we played them

17 and then WI! went to our hotel room,.which was down that hallway.

18 Q Old there come a point in time when you realized anything

19 was missing?

20 A very shortty. As soon as I got Into my room,.J noticed

21 thill: my wallet was missing Immediately and I _nt back tD the

22 buffet, thinking maybe I dropped It there.

23 Q So the last time you saw your wallet was ill: the buffet

24 then for lunch?

25 A RIght.

ACCUSCRIPTS (702) 391-0379

1

a Page 9 of 123

had the phone l1l.I•••. he had the same credit card on him, and they

Page 8 of 123

1 Q What did you dowhen you noticed your wallet was missing?

2 A I ran back to the but'ret,.the luncheon buI'ret room, asked

3 the hostas,. the waitress, and neither one of them had seen it.

4 50 I realized that it was those two young men that had

5 aPll/"Dilched me. At least that's -- that's what I figured happened,

6 that they took my wallet when I was sitting then! and they

7 approached meand asked mequestions about the machine and that.

8 Q What, if anything, was inside your wallet?

9 A I had a lot of stuff In my wallet. MyWilliet Is the

10 center of my purse. I had my driver's license, my credit c:aJ"ds.

11 Q Do you Iaaw about how many credit -=ardsyou had Inside

12 your wallet?

13 A Howmany? J had ten.

14 Q And did that Include a ChaseVisa with the last four

15 digits of 1281?

16 A Yes.

17 Q Old you also have any money Inside of your wallet?

18 A Yes, J did. I had approximately about $150 In Cil5hand I

19 had a $50 Shell gas card.

20 Q Old you contact security at the casino then?

21 A 1mmedlaI:eIy. And they came to the hotel and filled aut

22 the report.

Q Old you ever becomeaWilre if any of your credit cards

were used then after they were stolen?

23

24

25 A

06)251200705:30:02 PM

2 told me rigbt -v-
3 MR. JORGENSON: Objection; hearsay.

4 THECOURT: SUstained.

5 MS. WAlSH: That'sfine, YourHonor.

& BY MS. WALSH:

7 Q DId you have to do anything with your credit cards after

8 they were stDJen? Did you change your credit card number ill: all1

9 A Yes.

10 Q Did you give the defendant or this other person who ame

11 up with him permission to take your wallet?

12 A Na.

13 Q Did you give them permission to use or take your credit

14 cards?

15 A No.

16 Q Did you use any of your credit cards to make a purchase

17 at the Shiek Shoeson March 17th?

18 A No.

19 MS.WAlSH: Court'sindulgence, YourHonor.

20 We'll pess the witness.

21 niE COURT: Cross.

22

23 CROSS-EXAMINAllON
24 BYMR. JORGENSON:

25 Q Youwere sitting down at a IkIt machine about one o·cIock

ACCUSCRIPTS (702) 391-0379
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1 after eating lunch.

2 A Shortly after one. It might have been, yes.

3 Q Why do you remember that It was one o'dock?

4 A T11atwas the time WI! -ne: for luRd\. It was around

5 12:30. I just ",member that was the time _ want.

6 Q 1nother words, when all of this - after you noticed the

7 things missing and you talked to security and the police. thinking

8 back, that's when you reconstructed and said I _nt to lunch at

9 12:30. I must have been ill: the stat machine at about one o'clock,

10 as opposed to looking ill: your wab:h the whale time?

11 A Right.

12 Q Your purse was missing or your wallet out of your purse

13 was missing?

14 A My wallet.

15 Q DId you - when did you see your wallet last, prior tD

16 noticing that It was missing?

17 A WhenWI! paid at the Tropicana buffet lunch, I used my

18 wallet tD pay and to leave a tip, so that -.ld have been right

19 around that time.

20 Q lust rlgbt around one o·cIock?

A Or shortly after.

Q You Immediately leave the restaurant after paying and

then headed over to this one machine that you were at when the guy

21

22

23

24

25

sitting MXtto me came up to you? R\M
A Hewasn't sitting next to me. HeWillked up to me. \i\J\jl.,GEO

ACCUSCRIPTS (702) 391-q379" r. n n ,...CH
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Q iNo. Tha'~ 5IttIng next to me c:aWUP to yuu?

A Oh, yes.

Q Youalready said this, but I wasn't sure If I caught It:
He came up to you on your 111ftas you were looking at the machine.
correc:t7

A Right.

Q Andyour purse with the wallet in it was on your left
also?

A That is correct.

Q In ~ two milChines?

A There was a machine - there _e three machines to my

left and there was an oriental lady playing the far end machine.

Sothen! were ttv. empty machines on my left side.

Q SO you had placed your wallet - your purse on the chair
that you sit on for thII next machine at the left or In between the

two machines?

A In ~ the two machines and It was very dose to me.

Q Right.

81g purse or a little purse?

A This purse right here. (Indicating)

Q Okay. How do yuu dose It up?

A It has a big zipper.
Q That's my next question.

Whydo you remember It was open?

A Because I know - I had left It open and I had just stude:

ACCUSCRIPTS (702) 391-0379

Page 12 of 123

1 my wallet In real quick and I played the dollar.

2 Q In othar words, when you sat down at this machine. you

help refresh your rer:ollectlon as to the entire account number?

ACCUSCRIPTS (702) 391-0379 (':. !"\ •••••,~
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1

2

3

4

5

Q

A
Q
A

Q

•

Page 13 of 123

To get Intd ur room, you had to use a card?
Right.

was that card something that you kept In your wallet?

Well, my husband had - he used his card. I don't know.

50 you didn't - so you didn't actually focus your

3 retrieved your wallet, used It to put soma money Into the machine

4 and put your wallet back Into the open purse?

5

6

A That'. CXIITeCt.
Q Andthat's why you think Itwas open. because you didn't

6 attention onto your wallet until yuu got into your room, sat down,

7 looked in yuur purse and Itwas - should have been there on tDp

8 ancIlt wasn't?

9

10
11
12

A RIght away.

Q Oldyou ever fill out a handwritten repoi17

A I did,
Q Your handwrlttan report listed all yuur credit cards?

7 have time to dose it?

8 A I know for sure It was open,

9 Q Youplay a little longer on thIs machine that was maldng
10 loud noises, giving you some free plays; the person who Is to my

11 leftleaves the area; yuu pick up your purse, head to yuur - and
12 head to your room. right?

13 A That is correct.

14 Q Whydon't you notice something missing out of your purse

15 as 500n as you pick it up and start to walk back towards your

16 room?

17 A I just didn't look Inmy purse. I just put It on my

18 shoulder and walked with my husband back to my room.

19 Q Compared to the weight of your purse, your wallet being

20 In It doesn't make that much difference In terms 01 how It feels

21 like when you are lifting it up?
22
23
24

2S

A Oh, 110, It was a pretty packed wallet, so It would have

13 A Yes.
14 Q Oldyou do another paper that just had a description,

15 other than that list of your credit canis?

16 A Well.I gave a report at the police station, when we

17 walked down to the police station ~ the street from the

18 Tropicana, and I wrote what happened.

19

20

21

22

23
24

25

Q And gave that to the police?

A Right.

MR. JORGENSON: Nothing else.

lliE COURT: Redirect.

MS. WAlSH: Just brieflv. Judge.

been -. I just, yuu know, didn't focus on that. I just grabbed my

purse. Wewent walking back towards our room. And once I got

into the hotel room, then I looked and I saw that It wasn't there.

ACCUSCRIP'TS (702) 391-0379

ACCUSCRIPTS (702) 391-0379
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1

2 BYMS.WAlSH:

REDIRECT EXAMINATION

3 Q IJust want to clarifY: Youtold Mr.Jorgenson here that

4 the last time you saw your wallet was at lunch, but then you said
5 when you sat down at the machine, you took the dollar out of your

6 wallet?

7

8

9
10

A That Is correct.

Q Is that correct?

A Yes.

Q So when you sat down at the machIne, you did haveyuur

11 wallet tMn7
12 A RIght. I used It to take the dollar out and then I put

13 - I just pIacaIlt In my purse and I didn't zipper the purse,
14 Q And thIIn you said your para was to your left, at your

15 hip, but It was - w-.. the machines. Youwould seem to think
16 It was up here, but you said It was back here? (indicating)

17 A Right. I placed it on my side.

18 Q Your left side?

19 A n wasn't In my laPi itwas on my side. right next to me.

20 Q And I want to ask you about your chase Visa card. Do you
21 recall the entire credit card account number of your Chase VIsa

22 card that you had in your wallet? RIM
A No. IMAGED
Q Would looking at that Sbltement you wrote to the pol.&H

23
24

25
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1 j: can come to some agreement, but the bottom line is, you know, he's -- he's trained

2 ~in these matters and you may disagree.
f. I

I'm sure, Mr. Jorgenson, you can maybe have him sign some document3
i

4 i if he wants you to present a certain defense against your wishes for your protection
1

5 I! for any post conviction relief.p 0 0

6 11 MR. JORGENSON: Sure.

7 IiIi.I.
8 1

I
oj

9 !certain path and you do not want Mr. Jorgenson to take, you know, strategy A and
1
i

101 you want him to take strategy B on your case, he's going to come down and talk to
tr

11 !you and perhaps have you sign some document with the understanding that, you

12 ~ know, or explaining, you know, what you want. And he's going to explain to you the

131~reasons why he has a disagreement with you and we'll go from there, but you can't

14 II take charge of half of the trial and be, you know, be co-counsel on this case. All
I:

15 It right.

1611
17 i

!

I18 !

19 i
t

20 i
"

THE COURT: We can go ahead a~d do that.

Do you understand what that means? That if you're bent on taking a

And so this is first up and this is ready -- is this a two and half day trial?

MR. JORGENSON: Yes, Judge.

THE COURT: A two day or so?

MS. WALSH: Yes, Judge. This should be.

THE COURT: All right. Let's start Wednesday at 10.
1

21 1 THE DEFENDANT: I'm going to see you before then?
·f2211 MR. JORGENSON: Judge, I am meeting with her tomorrow afternoon to

23 I~make sure that I've got everything she's got and then I'll see h~meither that--

24 r:tomorrow afternoon or Thursday. 0 !

!

25 ~ THE DEFENDANT: Okay.

4
(

l.
t
I,

r
/ o' 0800
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THE COURT: All right.

MS. WALSH: May we approach just briefly, Judge?

THE COURT: Sure.

[Bench Conference]

THE COURT: All right, sir, we're going to trial next Wednesday at 10 a.m.

THE CLERK: November 12 at 10 a.m.

[Proceeding concluded at 8:24 a.m.]

5

~--------------------------------------------------------------.--.--



,--------------------_._---- -------- ._---_ .. _--

'<

1 TRAN

2

3

4

5

6

7

8 THE STATE OF NEVADA,
9

Plaintiff,
10

VS.
11

12 RONALD ROSS,

DISTRICT COURT

CLARK COUNTY, NEVADA

14

)
)
) CASE NO. C236169
)
) DEPT. XVII
)

~
)
)
)

---------------------)
BEFORE THE HONORABLE MICHAEL P. VILLANI, DISTRICT COURT JUDGE

13 Defendant.

15

16
THURSDAY, JANUARY 29, 2009

17 RECORDER'S TRANSCRIPT OF HEARING RE:
SENTENCING

18

19 APPEARANCES:

For the State: DENA I. RINETTI, ESQ.,
Deputy District Attorney

20

21

22

0 823
W => C'o.I

2
W (C

0 C'o.I

W %2
0:: :::.-..

For the Defendant: CRAIG F. JORGENSON, ESQ.,
Deputy Public Defender

RECORDED BY: MICHELLE L. RAMSEY, COURT RECORDER



1

2

3

4 THE COURT: C236169, State of Nevada versus Ronald Ross. Mr. Ross is

LAS VEGAS, NEVADA; THURSDAY, JANUARY 29, 2009

[Proceeding commenced at 8:22 a.m.]

5 present in custody with Mr. Jorgenson, Mr. Nelson for the State. Time set -- set for

6 sentencing. On November 13. 2008--

7 MR. NELSON: Judge, I apologize to interrupt you, but this is Ms. Dena

8 Rinetti's case, so she should be on her way to handle it.

9 THE COURT: All right.

10 [Matter trailed]

11 [Matter recalled at 8:51 a.m.]

12 THE COURT: All right. C236169, State of Nevada versus Ronald Ross. Mr.

13 Ross is present in custody and Ms. Rinetti for the -- Mr. Jorgenson, Ms. Rinetti for

14 the State. Counsel, approach please?

15 [Bench Conference]

16 THE COURT: All right, sir, it's my understanding that you're disputing some

17 of the felony convictions that have been presented by the State; is that correct, sir?

18 You're saying these are not you?

19 THE DEFENDANT: Yes.

20 THE COURT: No. Is that correct?

21 THE DEFENDANT: Yes.

22 THE COURT: Okay. Well, I don't want to give you the label of habitual felon

23 if. in fact, they are not you. And so we're going to continue this for sixty days for

24 both attorneys to -- Mr. Jorgenson to provide documentation to establish they're not

25 you. The State to -- to provide documentation that they are you. She'll get booking

2
":0803



,.------------------------------------------ --

. 1 photos and fingerprint reports; and so we'll continue this for sixty days.

2 MS. RINETTI: Your Honor, if I could just put something on the record --

3 THE COURT: All right.

4 MS. RINETTI: -- for the State? Just for the record, I wanted to -- just for the

5 record just to note that Defendant had previously contested the previous felony

6 convictions both in New Jersey as well as Philadelphia were not him; that was back

7 in 2007 in case C219404. Ultimately the case was passed about five or six different

8 times for the defense to get some kind of proof that the Defendant wasn't in New

9 Jersey or Philadelphia during those times. The defense was unable to do so.

10 We filed a notice of habitual in this case in November 2008. We filed a

11 sentencing memorandum listing all of the name, convictions as well as copies of the

12 certified judgments of convictions on January 5th of 2009. Defense has had ample

13 opportunity to bring this to the State's attention yet again that now again the

14 Defendant is contesting the fact that the -- his previous eighteen felony convictions

15 are not him.

16 THE COURT: Well, I don't know what information was provided in the other

17 case. If there was proof provided in those then I want to make your job easier if you

18 can pull the records of his other case, but if they're disputing them and they are

19 under a -- under a -- some A.K.A's and different names, so that's my concern and I

20 don't know what they did in the previous case if they just went ahead without double

21 checking. I don't want this to come back 'cause we didn't double check.

22 And so that's what we're gOing to do, sir. I hope you're not playing

23 games with this Court --

24 THE DEFENDANT: No, sir.

25 THE COURT: -- 'cause that could have an adverse impact on your sentence

3

--------------------------------------- --



1 in this case if you are. 'Cause that tells me you're not accepting responsibility for

2 your conduct; all right?

3 THE DEFENDANT: Yes, sir.

4 THE COURT: So I'll accept you what you're saying is that they're not you and

5 so we'll get booking photos and fingerprints.

6 THE DEFENDANT: Can I speak to my attorney for a minute?

7 THE COURT: Sure. Which one, you have two there? Both? Why don't you

8 talk to both just in case?

9 [Matter trailed]

10 [Matter recalled at 9:01 a.m.]

11 THE COURT: Where are we at?

12 MR. RENNIE: We're ready, Your Honor.

13 MR. JORGENSON: We just need to get a -- a continued sentencing date?

14 THE DEFENDANT, JEROME FORD: Can I -- can I -- can I say something?

15 My -- I'd like to have my attorney present. He's not here, Mr. Hart; and I would like

16 for him to be here.

17 THE MARSHAL: We haven't called your case.

18 THE COURT: We're not talking about you, sir.

19 THE DEFENDANT, JEROME FORD: Oh, I'm sorry. Excuse me. I thought

20 you said Ford.

21 THE COURT: No, we don't have a case unless an attorney shows up.

22 THE DEFENDANT, JEROME FORD: I'm sorry. I apologize.

23 THE COURT: All right. Sixty days?

24 MR. JORGENSON: Please.

25 THE CLERK: April 2nd, 8 a.m.

4

{ '08 5-_ •., ',.- \. .•.
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1 MR. JORGENSON: Court's indulgence. Great.

2 THE CLERK: April 2nd
, 8 a.m.

3 MR. JORGENSON: Oh, I'm sorry that -- that's a Thursday. That's my -- one

4 of my Justice Court days.

5 THE CLERK: How about April-

6 MR. JORGENSON: The following.

7 THE CLERK: __yth?

8 MR. JORGENSON: Perfect.

9 THE CLERK: Okay. April 7th, 8 a.m.

10 [Proceeding concluded at 9:01 a.m.]

11

12

13

14

15

16

17

18

* * * * *
19

20
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21 proceedings in the above-entitled case to the be of my Ility.
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HAb"th.v.\ C<iM-\t..IAl ,&)lA(>«'u.A"if~D .('{)I'\/ "E.('dic.~ ~....JaL\il-N.~ ~(C~h1<;.J -h-OH. P. \l6'..GO~ ~~." , ..• ,
1.. - C.OLAt-l+.5 ef .$u,"~~r'l' ~~h~d.u \citJr 1A6~cR A c,(l:...J~tC.~(d. ••.•- Th&t .,. AI.lc\ tD~5i,rfoL.:f
..t"o c...o\'ll.W'ik lA('c.~tJ"i

I

2



26 federal? Yell

27

28

. 1

2

3

4

S

6

7

8

9

10

11

12

13

14

",. IS

16

17

II

19

20

21

22

23

24

25

. 8. What wu your plea? (Check one)

(a) Not guilty ~

(b) Guilty __

(c) Nolo CODteDdere_

9. If you entcnId a guilty plea to OIIC COUDt of an ind~ or informItion, and a DOt guilty plea

to BDOtIu:r' COUDt of an indictmeat or informatiOD, or if I piIty plea wu oeaotiIted, give details: _

10. If you were found guilty after a plea ofnot pDty. wu the findins IDIde by: (cbeck one)

(a)Jury~

(b) Judse without I jury _

11. Did you testilY at trial? Yea _ No _

12. Did you appeal &om thcjudsmem ofcooviction?

Yea~No

13. If you cIicIappai, IIISWa' the foUowiDs:

(a) Name of court: 6'-\pffil'J'\~e.,ouC\ 5-t"~o.f JE\l C\ck
(b) C•• 1IUIIIbtI' or citatioa:~"5 2,q 2-1
(c) ReUt: A~rN\ed Ei~b'\"~~~\C\A\ ~IS\t-\tt COO(-'rrtA\I'N~

(d) Date of appeal: t--l()'1. 00, 2..D\ 0,
(Attach copy oforder or dec:ilioa, if'1VIiIIb1e).

14.) ((you did not IIpPCIII. explain bridJy why you did DOt: _..,..... ••

\~ , ~ --\ \

1S. Other than • direct appeIl fiom the judplClllt of convictioa aad sentence, have you previously

filed any petitiOlll, .applicatioDi or motionI with reipect to tbiJ judsmem in aDy court, state or

No~

3



· I .16. If your answer to No IS wu "Yes", give the foUowma information:

22 (7) Ifknown, citatioaa or lIlY written opinioD or date of orden mta:ed pursuant to each

23 result: r.!/ A
\ '

24 (c) As to my third or subllllqUCllt additional appliutioa 01'motiOOl, lJive the same iDformation

2S uabove. list them on a separate meet and 1ltIdl.

26

27

S

6

7

8

9

10

II

12

13 result:

14

15

16

17

11

19

20

21

28

2

3

4

ea>(I) Name ofcourt: ------,1rr---------------~-·
(2) Nature ofproceedinp: -~\~_\_\o~1'r:f_\_--------------

~~

(3) Groundarailed: _-ft- 4 .,

~\~
(4) Did you rerAIiw ID eYidc:ntiaIybeerin8 011your petitioa, applic:atioa 01'motion?

Y__ No_ i
(5)ltesuIt: ~~\--+---fJA~------·
(6)Dateofraull: ~_t\~_~ .
(7) If'ImowD,citations of any writtea opiaioD or date of orden eatered pursuant to each

t-llA
(b) AI to lID)' aecaod petition, appIicatioa 01'moUoa, aiw the SlIDe information:

(1) Name of Court: \'l j
(2) NatunI ofproceedina: r-t-f\-\- ,f\
(3) Grounda raiJed: .1

(4) Did you reaM. evideatiIIy beariD& OR your pcIiIioD. appkatioa or motion?

Ve._No_ \

(S)RauIt: -_-......;~~~+-::\A+-+---------
(6) Date of result: n~ _

4

, r ,.....:':010



. 1 (d) Did you appaI to the highest state or federal court bavina juriadidion, the result or actiOIl

2 taken on any petitioa, appIica1ioa or motioa?

3 (1) Pint pctitioa, appJicatioG or motioa?

11 may be induded on pIpCl' wIidlill ~ K 11 ~ ••..,. ~ thepetitioa. ,Your respoue may DOt

12 exr.oed five budwrittea or typewrittca,... in 1aJ&th). --f,rl~\-P!rt-' _
13 t'\

YeI_No_ r

Citation or date ofdedsioD: N---'\_A • -'
4

5

6

7

•
9

(2) Secoad pctitioa, appJicacioa or motioa7ca::«~~-~-·~, N~l_A _
(e) If yOu did DOt••••• ftoaa tbe ••••.• 1dioII 08 Illy petitic.l, appIicIdon or motion. expJlim

1S court by way of petitioo for babeu corpuI, motion or appIicItioa or any other post-coavictioa

16 pnx:eedi."., If 10, ideatifr. No
(a) Which of tile pouadI is the _: -~t;.l~'+\-I~OO\:----------

21 (c) Briefly explain wily youare ••• raiJina tbae..,.... (Yau DIUIt reIUespecific facts in

22 rapoDIe to thit quation. Your respoIIID may be iDduded 011paper which is • ~ x 11 incbeIlttIdIec

23 to the petitioa. YOW'retpOIIJe may not •••• five bandwrittca or typewrittat papI in lqth). _

17

11

19

20

24
25

26

27
28 S



. 1 . 11. If any of the groundIlisted in Nos. 23(1), (b), (c), aad (d), or listed on any additional pages

1 you have attKhed, wa:e not previously preseated in any otha- court, state or federal, list briefty what

3 Jf'OUDdJ were DOt 10 presented. aad give your reuoDI for not preseuting them. (Yau must relate

4 specific facta in IlISpOIIIe to this queatioa. Your respoDIC may be iaduded 011paper whidl is • ~ x

S 11 iDdles attadIecI to the petition. Your responae may not exceed ftve handwritten or typewrittea

: ••••••ialqth). ----\=lolt-\r\{\++---------------

I 19. Are you &IiDa this petition moR thIIl ODe (1) yell' foDowiDathe fiIina of tile it••••••••of
9 coavidioa or the fi1iDBof. deciJion OIl direct appeal?, It 10, state bricfty the reuoJII for the delay.

10 (Yau 1IIllIt relate speciftc fiM:tsin fCIpOIIIB to thit qtatioa. Your respoDJe may be iacIuded 011paper

11 which is • % ~ 11 iDcta Itt..-bed to the petidoa. Your respoDIC may not cxa=ed five baDdwrittea or

12 typewrittaIpapa in !enath) . ...:.~...;;;.;:D~ _

13

l 14

1S 20. Do you have lIlY petition or appeaIlIOw peadiaa in any court, either" slate or federal. as to the

16 jaacJament UDder IttICk1

17 Ya,_ No 'IQO(

11 If"Yee'". s&aIcwhit court aad tbr:cue Dumber: _

19 ,
20 21. OM the name of each attorney who RPiCHded you in the proceedina fMlltina in your

21 coaviction 811don direct appeal: my hie' u>UH.fim *,"6· L(iv~:ro<~W'-'5Qt\·~B ~{:~'t
22 1'ub\:f1)~€£ l:\b1d pt4ep Y b'\\;~'I. \( phN • c.\f\(\& Cou,m(XuiN& ~~
23

24 22. Do you have lIlYfuture IC:IItaaI to laVe ••••you complete the semence imposed by the
.

2S judgment UDderattack?

26 Yes_ No ~ If"Ya". specity wba'e and wbea it is to be served, if you know: _

27
28 6



1 Summarize briefly the facts supporting each ground. If necessary, you may attach pages stalinS

2 additional grounds and facts supporting same.

3 23. (a>GROUND ONE: fEtU-jcru::(\ 5 rj''&'ntn> e ~fiw\)' 1(je\ \1:1os \lIO~W
4 UNJ~(' tb~ .s~&uwdS '* -th~ft>IA(,~~w*'ljl.\1!'-) At-t-r=;¢t!\i\1t to 0V( 0W8 U.S.

S 0 s\1t-u Jo 11\\ {o c.kiD ~- •.-

6 clu~ Vroc.'C6S oQ \~\I-J#

7 23. (a) SUPPORTING FACTS (TeJ1your story briefly without citing cases or Jaw): _

8

9 ?\~~6E. ~~~ ~UrrD('\-;"'~M.\at1'o(',,-rldl.lN\ •••-

10

11

12

13

14

IS

16

17

18

19

20

21

22

23

24

25

26

27

28 7



1

2

3

4

S

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
27
28

i

23. (b)GROUNDTWO:"t:Mt"DI'U:'(~ S\)L~ \{~~) ~Nd fo\)~~~ \l1.\~)J\NI~'"• c __

N\~1" (~G\~'t6 \t4~(E:'-lio~~d. \.Nh~.,I ui.t1[.A\ ~\lidEl',\("iC ~A5 \ost ~Tci'(.\\ AtJ
4 .

Lou.t-l!l"" {Al\'Ed +0 Jke.(,+i"I~ly p..*p.c.\L.. fu#\ thiS V;"o\-I'.\ f""cA--or ;~ ~~ ocdjt-1~

c...ouC6t:;:. oIi k\'I~ 1-0A \ r'o(..e;..s ~

23. (b) SUPPORTING FACTS (TeDyour stOJ)' briefty without citiDs cases or law): _

'?\'EA5~ \

8

':nSl,.~, 4



1 . 23. (e) GROUND THREE:VE~h"c>~ 6f~ l \,'¢) At-/\~dt;~Nf ;1f1~t-h> ~IE:

2 ~-Lti"E; AS5·1,5~J\:t4~ oR-c..~N6~\ V-I"5 ,,'iol&\t~ ~~a.1 k ~\\weJ -\0 d'\F\\\~
. ~

3 -th~ ~&\~.b U'i~ '*AI-! ~~,>1'vJ\k-N~s.s.~~~ -t~\\'ed..r-o -"\hO\ot.\£l'p,\1J '\\'l\J~-\14~& «
4 (eJ~~\JJ-fue U\5cOJf.Cy_

5 23. (e) SUPPORTING FACTS (Tell your story briefly widlout citing cases or law): _

6 :P\~5~1
7 6~ SUrro('k";~ \\1\~I\P(,A\'-\du~ , •#

8

9

10

11

12

13

14

IS

16

17

18

19

20
21

22
23

24
2S

26

27
28

r

9

_,0815



. .. I -- e• •
.

1 23. (d) GROUND FOUR: Vd;ttit)~«'s SL-L-\-ht~j A~6 r:o~(~ (l1.phj ~••, ~(:(~~IC.'~ -
2 Aw\~Ndti-EWls (iW't~~ru ~h\!.~\ 6\11 ~O\ ~(~r~~iot-\EC.5 LoI-l6-\1~~·io~~l

3 fcrah,\.-to e.o~t-otl1-PMDcl o..Q\.I.l'-\-Nf6~~ Nt'tciA\ tbS \Qs\\ M ""_~t5 n¥ 1-~due.

4 ,,<oC;\:&.S5 ~ \?tw.

5 23. (d) SUPPORTING FACTS (Tell your story briefly without citios cases or law):

1'\~A5€;" .
6
7 .s~ .slAftor"\~~ \"\t:.N\O(~~l-t' ... -

8 I
I

9
i

10

11

12
13

14
IS
16
11
18

19

20

21

22

23

24
.

2S

26
27
28 10

( c. r.8.( 6- ',J l.
.«



· ,

,
),

SupJlOltiDa I'ACTS (Tell your sbIIJ bridIy witboat c:itiDI cua or Jaw.): _

SuppDJtiIw 'ACTS (TeDyour..., briefly wiUMIulcitin&C8IeI or Iaw.):, _

(c)GIWII.SemI: _

SupportiJW 'ACTS (Tell your ...,. br:fd!J wicbuuI citiq c:aaes« Jaw.): _

(~ G~~:. _

Supportirtl rAC1'S (Tell your stOI)' briefly without eilina cases 01' Iaw.):, _

I •, /...•.

-11-



10 the Petitioner named in the fOIeaoiDI petitioD ad bowl the CODteID tIIereo( that the p1eadina i.

11 true and cxmd ofbit own penouIlaIowlecIae. acept u ~ thole ••••••••baed ODiDformaticm aDd

12 belie( IDII to tho. matten, ••beJicveI tJ.a to be true.

( 1n8~8.i J.

.,1. WllERlFOa,y~~\f; ~ O$S •prays tbIt the court grant ~A~ cP~\.\S

2 relief ti which be may be entitled ia this ~ml

3 EXECUI'EDat ~I '1~1)e~~ 6\-~ r:t' nso,.l
~

4 on the 12-day of ~O\l'Elf\~ ,20JL.
S

6

7

•
9

YlRmCAllON
VDds' penalty ofperjury, pIUWIIIt to N.llS. 208.165 It •••.t die IIIIIIa1iped decIareI that be is

13

14

IS

16

17

11

19

20

21

22

23

24

25

26

27
28

.',

-13-



3 dayof Nc"~~( . 20JL I maileda true aad comet copy of tile forego. 1& _

4 7~ti'ot_l-& \N(~t ~ \\-'\~ VeV¥ ~I)s-\-- LO~\l\~O~

S by depositiDa it in the Hish Desert State Prisoa, LepI Library. rU'lt-Clus Postap, tbDyprepaid,

. 6 addreaedu fonows:

7

• Mr, ~~d ~~uJ\.
9 'ii5i5bi\S A~. 14 f\...

10 LAs .Jej.f'\SI \'le,,,d:£\ 1i8~·65

11

12

13

14

15

16

17 CC:FILE

11

19 DATED: thiI (1111- dayof tk~ .2olL.

.. "

20

21

22

23

24

2S

26

27
21

1

2

CQD1CADor SElMa BY MADJNG. ~
J, 1-o~~\E..R OED ba1by c:ertHY,punuIIIt to NIlCP S(b),that ODthis 7-

"

1#

-14-



AFFIRMAnON
Pursuant to NRS 2396.030

The undersigned does hereby affirm that the preceding _

(Title of Document)

~
filed in District Court Case number _G_1-3_\P~·\..=.,1.,q....:- _

"if' Does not contain the social security number of any person.

-OR-

o Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)

-or-

B. For the administration of a public program or for an application
for a federal or state grant.

Signature'

Print Name

?~o~~' '7(0 ~
Title



E.~idt:Iot\it'("y HtAci'~ Re4u~
r07-""C2=36='6=-9 -- - - -- ----...,

MEMO
Memorandllm

iiiil\\II\IIIIIIII
..i.tJ .sUf¥o<" of ~Eti-\'·OtJ.e(~

, I'-\(.Kol-!,,\J ~s.s
~\()o3'"\~5-I1OSf W

_' 1 iP.D.~~~ """
", , "L..ld if\H ~(\~1l5 Jv~~\~

2" -'" :;j'

- -.
3

CJ6f.~ 23LD\ lPC1

-D~~ "f-v \ l
8 "Ve\-\~~("

9 'is.
10
11 1)..\1'- ~~~t-.t 'lJA(d~N.~A\..
12 ~~dJ:iM

13

14
16

18
"?E.+l"Ho\'l Fo," \1.1 (;~ ~ H"'bEAG C.0'fLl~ l \>os\" - C;O~"\G-t;o~)

C,.OMes NOW~~~ Ve+il1o"'E('\o~1: Ko~p\\d i.o..ss by NJd -\\,(~~\-, his ~(O~'e;\ y~<.sOI-l6ea<-

18 IIJ~ ~ AW("ch~tlo'" cR *,is ~t hONOrA.hk ~d\{'A't,.-\'"O \'\1'\\11=;A~~~tAt-lH-y ~,""E

11 ~(~~iDto1S cR KU\ec \2. •••cf.fue E-:J~ 'HJ 1..\-\T\h.A~£l~)\)Jc:\,¥Au\iC.'£ C£ ~ 34 .~~6.5~

20 or V("~.5~~A{""I·Ot-lo~,*,lS tv\IQI\OC~JuM~\~ \Wc.\udf,S A,\\ (~VI{Ed fu,~s A",A Au-lho~~5

21 '11-' .!lUW£)('\' 0\ ~1.5 \,\~d{N~.~~ "tA(l~Of:I~~ ~'i.s \lJ(i\- ts -\"a c.\\A.\\t:~~1:.~i'\lON~.s Ot-H~:tlf~
22 tASu("p~iC"l,AS \klE.ll A5 ~~S~CW~\~ ('()N-tir-l\A€Cl \~6OUC.\"t-lC~ (~AcJ\~ ~-\~H:~~CUS\ I\tJ

23 U~WI\('("~ ~o""tiOt-l of '<\l5 ('o1J.6-n-tt\~iot-J"\ c~5~'
24 ~C\~t('1S A d\.\\\/ reco~~\~d ~ro .sE"\H1~t4\5~~\~(l-l~ h'~" 0\iQ1~y~~ ~5cl>rJ \,.JO\"",
25 c* h(;\~ c.o¥"s ••~AM~~'\~~ ~uM ~OU? : \to' b (.n!lt: Xr~, ,Ii 0 \.0.\10 r-\.s .-:R A.U>N~lA1rdt-V\t

28 (\IA~("~~\S \j.J(.,t·,s" <i~\\~\DjJ cR c.OI..\\ol5~\"'5 ~\I \Q~ A~~~JW\~~ ~(Oy..'\iD~·It-l.fu~ACfA

2'1 1uc.\\.lS\\J~cR\t-l~~~~ ,,-::.s~~c.'f.,.•..\so "*=''* ~ ~ A~d \'11)1 I\t-I\~~d\'l\~ \,i1o\t.:\10t-\6 ~~

28 our U,,\,~6t~ (yJ-.l5-\it~1D,.J .•• AS "'It te(t~Ii'-\S~ c..(U~\I\~\ V.tJU<:'VA\ tuti\.sh~\I;t.l\,Md

11



", w e
1 ~1~Po.C.1iol-tSA~INst~~ti"~us (i~~t'~o .~t..\~\ r(O\-et.t;o~~•.A~ \I-J~\\f\S,du~ ,,(OC~ et
2 {~ ..\,,~;- ~N\A.~t-l:1 \t,t)N.s~-\ut4ON!\ \ ~t-1'\("6?\:-\r~sA("E.. C>"'~(\ •...t\oA.l~{AN"\ A-\1",;,.c..V-.s ~
3 "~tH'-(c\N€c:l J\nt. ~...rli(~\yU\.l~w~\ •__Al-\d CA"-l\-.lC,," ~o V\~ c-oCTec..-r~by-tb'l$ hot--\Or~J

, If'bl.l''V\\ .•:I\-l.fu~c..1\~E•••••-\-6,,"",
5 "ThEn~(.c(~\1-\"'\\ {~t\ut \hAo{- ff:"\-Hiol-l~ \5 ,~\ a"U()i'-\-Ed.t\'"O AN ....' ~~t~..\\·ll~;-he\lM'

I c..c~·I,,-\~ 5"1~JrA.:f.. c£ c-<it"/\I",A.\ pc 6\.i,\ \~\IJ•(PN.5~qUbl.t\'1I"\\\-i-\\O~~1'I\1l5'" it\l£..-\tu:,

" 4\-J>.~ (& ~e\.IAJA. forl'M.\ I~o\-\(,f. ck ·hls ;t4~ -10 d~~~\o\\~A N''f((~ o-t 16SAes"v-l'iiCh
8 ~(~t c.\EflC;, c.ot--l.5mu-tio\,\",,-\ '1~(At,\"I"~6 •6ut.~ ,6\-Al-.lJA,("c\5 A.<~ ON 6:~~~'(~ .'I-l."~

9 ~ANC.h"\A<\( C.AS~ \-\'\lA.~ \J~\iJoods j \q5 r~d. UY1S,\\()~, ~GThLir; )l1'Vi) 7Pb~ ".,Ji\\iAN\.S
• • I

10 "'!V,us.~, ~(),/2 l~. 2tL lP'll \02 .s~C.+.13lY1 ,~t-ldN\Ae~ ":\A"h; \31£ f3d,,#(if t\P~h

11 c.,'<"- 2oott) ."This N'eN\~(J\\o.}du\'l\ -\S (.L'\I-\ 5-\-CUC.W D\-l A.\ \ dac.utl\~,,"\\P.,'\'ON ,~Ef5 \~'~j~5 t

12 ot-.\ t.\~.\l-\*'~c.~!"~ F\\cfA.J1y.,. J\\o~~ wHh -fu~A~~~l-ld\)l ot (~\AW t;;,"·~.hl\)rt:s_A,\so ~

13 ~-\WIO~~ AC\c\'"ltt'"ONA.\\Y (E~Uf:5-tAI-l bJ~\d.E.t-J-\1J\(1 ~~i(~~ \~A\~ ~()\"\ -to ~'f.~/ (.~lN

1" A:r~E.N\~5\~.fu~ (1:coccL••?,us .5~I~~t,\l •..tA\ ~'-\\'JP(\ihl:le(\c\~~ \f-\\\Ic,h ~\A'1'At
15 51>1-1\1:."fCII"{VJA6 ~ J:u.\\'-j (~~lAW ,~A.C\i.~\~*,~s~ ~(O(~;l-\~ ••••,\i.I~'6l'-\ tlCw ~-:--

11 ~c''"\\''''l r; \lr-rL4SPI. \ ,c..e"\\\1:.l"\B"\\-b 'I~ .\-n-is ,,",,(it ~ hAbEAs c.o(~5.

11
18 J\c';\\c.Ab\~ LJ>..w ~-\-A\~dArd fo< £.t#c-Mv£. i\~515-\-A."'C.\::Ccut-Js~,\
19 Th~~a\'-\\T RoNA\d 7-..055 tl~~f:(" 'loss) ls ~C'(.J ~ubJy\~~iN~ A.. ~Nk of.
2D ~\ .•.•ih\S .b~~-\h~ c..cuff ,al~5~;\-J~ (.,O~5~~ioI'\A\ .jta\I\-hO~5 ••)~ ~~ O~6~At b~,..lt..i

21 -\be.'\\*~s-t '*jU%C.\S. ROM ""uS~ ~ ?i;C"S~'~vOLAOUS .-\1("~-\-Atl6 kN\t}s1." ..s~C.Ohlcl(yj

22 YEn-ho~1:<"hAs,~\ ~ts +i~ t--\o ~~ p.c.c~~Ab\ce;.Q~iON-S . I~ \'J;~A\\,/ ~\,~AKiN<j•..

23 e~+.i,ckof A.-tt>(N"\A.\~oW\IA\~A,'hl)l\\ -\\'.-....t c..ou.~s~\ ~E~O(N\cc\}~~-\1~~\t .fuCCua~oUl*

24 C.O\'l\~~\~-t<i£\\~~(..~ .\JJhe~O(li\.*,~ c.~-5~of.:B~a v. ~p.(d. n'i F.3c:\.'td1 UDThC;rJ1'6)
25 \p.~As A. \t..li\cl,A~ U>~)l\"2.A~l-t~l.\,,-,c\A-b·O"1fo< RC>~6 ·to c\~'"'\O\~S\-(A~ -ihA..{- C.OU~E.\

28 \tJAS tj(I'\.I~\y {~~..fEc{\\J€.-~Du( \~£"i\C\A U>N~1i-tu~oN (€Q.U\(\::,.S fo( 6D""'~\'lE-\O ;-k
Z1 A. -.,Nc;ti", cli5~c..lr"c.Pt.»('\,1c> c.o('(~(.\-\y •••c..\,,~\\~~~~c..o~t-l6t.\15 \o,-/",trt,/,~~--t\i~-

28 ~ES5 ,0(" drJ.'r'l-'~· (~~(~~~A.=t~·or-' •.!5~~h"-N \(\\~ \/.~-tA.\-e\1\0 tJ.l:..y.16p /~151 ·i'2d.lDSC6
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'.,-t
1

2

8,
5

8

'I

8

9

10
11

12

13

14

15

11

11

18

19

20

21

2Z

23

24

25

28

2!1

28
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DATED: this ,d-day of ,I/OJ ,20If.

/In Propria Personam
Post Office box 650 [HDSPJ
Indian Springs Nevada 89018
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AFFIRMATION
Pursuant to NRS 2396.030

The undersigned does hereby affirm that the preceding _

(Title of Document)

filed in District Court Case number __ C_' ;;~~..::.~..:..;:_~..:....7_· _

~ Does not contain the social security number of any person.

-OR-

o Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specflc law)

-or-

B. For the administration of a public program or for an application
for a federal or state grant.

// -;/ /- ,2.tJ/r
DateSignature

,
Print Name

Title
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First, Ross contends that his statutory and constitutional

rights to a speedy trial were violated. Ross' trial began fourteen months

after his arraignment. The record shows that Ross invoked his speedy-

trial right at his arraignment but that further proceedings were continued

at the State's and Ross' joint request to await the disposition of two

pretrial appeals. Mer the appeals were decided eight months later, a new

trial date was set. That date was further delayed because of the court's .,.~

schedule. Ross fails to prove that the delay prejudiced him. Further, the

record reveals no evidence that the State caused the delay or otherwise

failed to make good-faith efforts to bring Ross to trial and his speedy-trial

claims therefore lack merit. See Furbay v. State, 116 Nev. 481, 484-85,

998 P.2d 553, 555 (2000); see also Anderson'v. State. 86 Nev. 829, 833. 477

IN THE SUPREME COURT OF THE STATE OF NEVADA

RONALD ROSS,
Appellant,
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THE STATE OF NEVADA,
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FILED
tIlV 08 20IJ

ORDER OF AFFIRMANCE

This is an appeal from a judgment of conviction, pursuant to a

jury verdict, of larceny from the person, possession of a credit card without

the cardholder's consent, fraudulent use of a credit card, theft, conspiracy

to commit larceny, and two counts of burglary. Eighth Judicial District

Court, Clark County; Michael Villani, Judge. Appellant Ronald Ross

raises five issues.
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any independent memory of the credit transaction he processed.

Additionally, Ross does not specify what discovery had not been made

available to him by the time of the preliminary hearing, aside from the

video that was unintentionally destroyed and other videos that were

collateral to the percipience of that witness. Accordingly, we conclude.that

Ross was afforded an adequate opportunity to examine the witness and his

Confrontation Clause rights were not violated by the admission of the

witness's preliminary hearing testimony. See Chavez, 125 Nev. at _,

213 P.3d at 485-86. Finally, we note that because the testimony was

duplicative of another witness-who testified at trial that Ross was a

regular patron of the store and that he recognized Ross as the individual

who was captured on video making the fraudulent transaction-any error

was harmless beyond a reasonable doubt. See Hernandez v. State, 124

Nev. 639, 652, 188 P.3d 1126, 1135~36(2008).

Having considered Ross' claims and concluded that they are

without merit, we

ORDER the judgment of conviction AFFIRMED.

_(Io....--L~=44L=~,,--J.J.
Hardesty
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___\c..•.....•~'-C•••.J""'~~~\_~---''--_-'J.
Douglas "

~I. lriO •• •
.....rt--'-~;:;;....=;.;;;....::;;..~-t------>,J.
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cc: Hon. Michael Villani, District Judge
Attorney General/Carson City
Clark County District Attorney
Clark County Public Defender
Eighth District Court Clerk
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LAS VEGAS, NEVADA; TUESDAY, JULY 8,2008

[Proceeding commenced at 8:12 a.m.]2

3

4 THE COURT: C236169, State of Nevada versus Ronald Ross. Mr. Ross is

5 present in custody with -- is that yours?

6 MR. JORGENSON: Yes, Judge.

7 THE COURT: Mr. Jorgenson, Mr. Ponticello for the State. This is a Status

8 Check.

9 MR. PONTICELLO: Well, I'm going to need some assistance from the Clerk

10 to tell me what happened in another case.

11 THE CLERK: Okay.

12 MR. PONTICELLO: The - the public Blackstone doesn't tell us, so you're

13 going to have to go into the secret Blackstone. The case is C220916 in Department

14 5. I believe that a trial was set on July 1st•

15 THE CLI;RK: It was.

16 MR. PONTICELLO: And the new trial date there is?

17 THE CLERK: Hold on. It's now in November; November 10th for all the

18 Defendants.

19 MR. PONTICELLO: Okay. Do you know if the State's motion to consolidate

20 in -- or in the alternative to admit other bad acts has been set? It was originally

21 scheduled to be heard on September 11th of 2007 and then continued to October __

22 well, then continued to September 18th
--

23 THE CLERK: Right.

24 MR. PONTICELLO: - and then continued to October 9th, and then on

25 October 9th it just drops off the minutes.

2
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Document Page No.
Amended Information filed on 08/23/2007 91-95
Amended Jury List filed on 11/12/2008 121
Amended Notice of Intent to Seek Punishment as a Habitual 159-161
Criminal filed on 11117/2008
Case Appeal Statement filed on 07/16/2013 1099-1102
Case Appeal Statement filed on 12/08/2008 165-166
Criminal Bindover filed on 08/22/2007 1-85
Criminal Order to Statistically Close Case filed on 06/28/2013 1095
Docketing Statement filed on 08/05/2013 1110-1117
Ex Parte Application for Authorization of Fees in Excess of the 1018-1022
Statutory Amount Authorized by NRS 7.125 and 7.145 and
Application for P'!Yment of Interim Fees filed on 01/22/2013
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Application for Payment of Interim Fees filed on 01/22/2013
Findings of Fact, Conclusions of Law and Order filed on 1040-1066
06112/2013
First Supplemental Petition for Writ of Habeas Corpus filed on 943-977
07118/2012
Information filed on 08/22/2007 86-90
Instructions to the Jury filed on 11113/2008 123-152
Judgment of Conviction filed on 04116/2009 404-406
Jury List filed on 11112/2008 122
Memorandum in Support for Petitioners Petition for Writ of 821-844
Habeas Corpus filed on 11130/2011
Memorandum in Support of Habitual Criminal Treatment filed on 167-399
01105/2008
Motion for Appointment of Counsel filed on 12119/2011 886-894
Notice of Appeal filed on 07/16/2013 1103-1105
Notice of Appeal filed on 12/05/2008 162-164
Notice of Appearance of Counsel filed on 01/24/2012 895
Notice of Entry of Findings of Fact, Conclusions of Law and 1067-1094
Order filed on 06117/2013
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on 11117/2008
Order for Petition for Writ of Habeas Corpus filed on 12105/2011 881
Order for Production of Inmate filed on 0611812008 116-117
Order Granting Defendant's Motion for Appointment of Counsel 938-939
and Request for Evidentiary Hearing filed on 01130/2012
Order of Appointment filed on 02101/2012 940
Order of Appointment filed on 07/2412013 1106
Petition for Writ of Habeas Corpus filed on 11130/2011 807-820
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Stipulation to Enlarge Briefing Schedule and Order filed on 941-942
0711112012
Third Amended Information filed on 11112/2008 118-120
Verdict filed on 11113/2008 153-155

TRANSCRIPTS

Document Page No.
Reporters Transcript - Arraignment filed on 05114/2009 407-410
Reporters Transcript - Calendar Call filed on 06/26/2009 778-779
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------ ---------------------------------

• •
-1 distract thefts and how individuals operate when they're
2 conducting a distract theft; that it's common to pick out an
3 elderly victim who's not really surrounded by a lot of people.

A He walks by. You see her, look at her, notice her, prepares
~~ the coat, and comes back. What else are we doing with our
:6 coat if we're not preparing to pick the pocket -- to pick the
7 wallet out of a purse that's open? If we're not going to
)8 stick around to play the machine, what are we doing asking a
9 woman how you play it, how does it work, explain it to me?
~o What else are you doing if you're not distracting her and
II getting her attention away from the wallet? What are you
12 doing with this other person who's acting as a blocker? What
13 are you doing having this other person stand this close to the
14 victim if not to make sure passer-bys don't see what you're
15 about to do with your coat and your hand that's hidden by your
!6 coat?
17 And we talked about larceny from the person, and you
18 can see in the video she does have a black strap right there
19 on her shoulder. She testified she couldn't remember if the
:~o strap was on her shoulder or if it wasn't -- if it was off.
21 And if we can pause it right there, please.
12 What else was that that we just saw if not a handoff
23 of a wallet? Who gives a coat to somebody like that? I have
14 my coat draped around my arm and I'm going to give it to
25 someone, I'm going to pick it up and I'm going to say here you

C236169 STATE OF NEVADA v. ROSS 11f1312OO8 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC

11115 N La Canada, Suite 275, Oro Valley, Arizona 85737 (520) 219-1449
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• •
go, here's my coat. You don't put it over to the side and say

2 okay, here's my coat. The person who's taking it doesn't grab
3 it like this and then walk away. If the wallet wasn't taken
.4 right there then what was that, what was going on there? The
5 only possible explanation is you just saw the handoff between
,6 two people operating as a distract theft team, one person
.7 lifted, now he's still acting as distracting her from noticing
8 that the second person is now walking away with a coat that
9 has the wallet inside. We know when the wallet was taken. It
10 was right there.
11 And we know what the intent of the Defendant was
12 because you saw what he did. You saw him looking for the
13 right victim. You saw him lift the wallet. We know·he leaves
A because the timing says he has to have left almost immediately
is after taking the wallet~ And we know these guys are working

16 together because they're seen together at the shoe store.
17 Detective Flenner said that's something that commonly happens
18 in these types of thefts, because Georgia only paid attention
19 to the Defendant, who's the one that was standing right next
20 to her and talking to her. So if she would have immediately
21 noticed that her wallet was miSSing, security would have been
22 looking for Mr. Ross. And Mr. Ross wouldn't have been found
23 with the property, and he could have said oh, not me, I don't
24 have it, where's my stuff. It's because the guy I'm working
15 with just walked off with it and we're going to meet·up later,

C2361!59 STATE OF NEVADA v. ROSS 11/1312008 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC

11115 N. La Canada, Suite 275, Oro Valley, Arizona 85737 (520) 219-1449
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'2 And that's what happened that day, ladies and

• •
and they did.

"-3 gentlemen. You know it. You know it's the Defendant for all

'4 of those reasons we just talked about. It's the Defendant on
5 this tape, it's the Defendant at Sheikh Shoes, same clothing,
:6 a mere 30 minutes at the most after he appears on this
,7 videotape. And for all that we ask that you return a verdict
8 of guilty.
9 THE COURT: All right. Thank you, Ms. Walsh.
!O The clerk will now swear in the marshal to take
11 charge of the jury.
12 THE CLERK: You do solemnly swear that you will keep
13 this jury together in some private and convenient place; that
14 you will not permit any person to speak with them, nor speak
IS to them yourself unless it be by order of the Court, except to
i6 ask them whether they have agreed upon a verdict; and that you
17 will return them into court when they have 50 agreed, 50 help
18 you God?
19 THE BAILIFF: (Indiscernible)
20 (Jury retires to deliberate)
21 THE DEFENDANT: Your Honor, a quick question?
22 THE COURT: Why don't you talk to your attorney
23 first, sir.
24 We are out -- for the record, we're outside the
25 presence of the jury. I'd appreciate it if everyone can stay

C236169 STATE OF NEVADA v. ROSS 11/1312008 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC

11115 N. La Canada, Suite 275, Oro Valley, Arizona 85737 (520) 219-1449
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within 15 minutes of the courtroom, and we'll call you as soon
.~ as a verdict's reached.
3 (Off record)

THE COURT: This is Case Number C236169, State of
5 Nevada versus Ronald Ross. Mr. Ross is present with. counsel,
6 Mr. Jorgenson. Representatives of the state for th~ -~ from
7 the District Attorney's Office, Ms. Walsh and Ms. Rinetti.

.8 I've been advised that we do have a verdict. And
9 who is our foreperson?
10 (No audible response.)
II THE COURT: Sir, can you please hand the verdict
12 form to the marshal. The clerk will now read the verdict.
~ THE CLERK: District Court, Clark County, Nevada.
t4 State of Nevada, Plaintiff, versus Ronald Ross, Defendant,
15 Case Nwnber C236169, Department XVII. Verdict:

We, the jury, in the above-entitled case find the
l' Defendant, Ronald Ross, as follows. Count I, burglary:
18 guilty of burglary;
19 We, the jury, in the above-entitled case find the
20 Defendant, Ronald Ross, as follows. Count II, larceny from
21 the person: guilty of larceny from the person;

Count III, burglary: guilty of burglary;
Count IV, possession of credit or debit card without

~ cardholder's consent: ~uilty of possessiori of credit or debit
2S card without cardholder's consent;

C236169 STATE OF NEVADA v. ROSS 11113/2008 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC

11115 N. La Canada, Suite 275, Oro Valley. Arizona 85737 (520) 219-144,<)
51



•
count V, fraudulent use of credit or debit card:

2 guilty of fraudulent use of credit or debit card:
,.3 VI, theft -- or count VI, theft: guilty of theft;
.,4 Count VII, conspiracy to commit larceny: guilty of

.;5 conspiracy to commit larceny.
,6 Dated this 13th day of November, 2008, signed by the
,:,7 foreperson, juror number 1, Robbie. Davies.
,8 Ladies and gentlemen of the jury, is this your
9 verdict as read, 50 say you one 50 say you all?

THE JURY: Yes.
THE COURT: Do either party wish to have the jury

~2 polled?
13

14

MR. JORGENSON: No, Judge.
MS. WALSH: No, Judge.

15 THE COURT: All right. The clerk will now record
16 the verdict in the official minutes. And the Defendant is
17 remanded to custody. We're going to set this matter for
18 sentencing, refer it to the Department of Parole and Probation
19 for preparation of presentence investigation report, and
20 imposition of sentence on the following day.

THE CLERK: That will be December 23rd at 8:00 a.m.
THE COURT: Ladies and gentlemen, I'd like to thank

1

23 you fdr your service performing your -- your civic duty. I
24 know it's late in the afternoon here, and even though it was a
25 short trial I -- I often watch the jury and I could see that

C236169 STATE OF NEVADA v. ROSS 1111312008 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LlC

11115 N, La Canada, Suite 275, Oro Valley, Arizona 85137 (520) 219-1449
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as well as you can ask me any questions.

•
1 everyone was very attentive and -- and watched this -- and
2 watched the witnesses testify and listen to the evidence very
3 carefully.
4 At at each break I read you an a~,onishment that
5 ordered you not to discuss the case with anyone else regarding
6 -- discuss the case with anyone. You are now released from
7 that admonishment, so you can talk with your friends,
8 neighbors, coworkers about the case. Also, you can talk to
9 any of the attorneys if you would like to do that. Oftentimes
~o after a trial some of the jurors may have some questions of
11 the attorneys why did you do something a certain way -- or
12 if you just have any questions about the case or anything
13 about the criminal procedure -- be more than happy to ask them
14 those questions or
is If the attorneys have any questions for you you're not
16 obligated to answer any questions. You're not obligated to
17 ask them any questions also. But is a good -- it is a good
!8 learning tool for them. Sometimes you might just have a
19 comment, what you thought was good with their presentation or
20 what have you.
:a What I'd like to do is just meet you in your -- in
22 the deliberation room and personally thank you for your
23 service, and at that time the attorneys may, if they would
~4 like to, corne back. And if you don't want to talk to them
25 that's fine; if you do then that -- you're free to do that as

C236169 STATE OF NEVADA v. ROSS 11/13f2008 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC

11115 N. La Canada, Suite 275, Oro Valley, Arizona 65737 (520) 219-144a
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C236169 STATE OF NEVADA v. ROSS 1111312008 TRANSCRIPT
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• •
well. I know it's late in the afternoon or early evening

2 here, and we want to get you on your way.
3 And so I'd like to again thank you for your service
4 on behalf of the Eighth Judicial District Court. I appreciate
5 you performing your civic duty and, in particular, in my
6 department. And I thank you for your service.
7 And so we are adjourned.
8 (The proceedings ended at 5:52:05 p.m.)
'9 * * * * * * * *

TO ATTEST: I do hereby certify that I have truly and
correctly transcribed the video proceedings in the above-

1". "" entitled case to the best of my ability .

15 Sean Rowley, Transcriptionist
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THE COURT: Case Number C236169, State of Nevada versus Ronald Ross.

LAS VEGAS, NEVADA; TUESDAY, OCTOBER 9, 2007

[Proceeding commenced at 8:39 a.m.]

.,
5 I
i
I

6 lbelieve the Defendant is in District Court 5; if we can pass this until Thursday.
I

7 i THE COURT: All right. Is this matter negotiated do you know?

8 i MS. WALSH: It's not negotiated, Your Honor. And the reason why we want

MS. WALSH: Good morning, Judge, Jessica Walsh for the State. Judge, I

,
9 d-tocontinue the trial is his other case is currently in the Supreme Court and there's

10 I;apparently a motion to consolidate this case with the District Court 5 case. There's
I',

11 n a status check today in District Court 5 to find out if the Supreme Court has done

12 !ianything, but I think our brief was due just a few days ago in that case.
I

13 \ THE COURT: Okay, we'll just continue it 'til Thursday.
I

14 i
!
!15 ,,

16 'I
I.

17 I
118 ,
"~

MS. WALSH: Thank you, Judge.

THE CLERK: That'll be October 11that 8:15.

[Proceeding concluded at 8:40 a.m.]
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1 t LAS VEGAS, NEVADA; TUESDAY, JULY 8,2008

2 I [Proceeding commenced at 8:12 a.m.]
I

3 t,
t

4 ! THE COURT: C236169, State of Nevada versus Ronald Ross. Mr. Ross is

5 Ipresent in custody with - is that yours?
I

6 I MR. JORGENSON: Yes, Judge.
I,
I

7 THE COURT: Mr. Jorgenson, Mr. Ponticello for the State. This is a Status

8 t Check.

9 I MR. PONTICELLO: Well, I'm going to need some assistance from the Clerk
l

10 Ito tell me what happened in another case.

11 THE CLERK: Okay.

12 MR. PONTICELLO: The -- the public Blackstone doesn.'t tell us, so you're

13 [I going to have to go into the secret Blackstone. The case is C220916 in Department

14 5. I believe that a trial was set on July t".,
:: I

I
17 Ii

THE CLERK: It was.

MR. PONTICELLO: And the new trial date there is?

THE CLERK: Hold on. It's now in November; November io" for all the

18 Defendants.

19 I MR. PONTICELLO: Okay. Do you know if the State's motion to consolidate

20 Iin -- or in the alternative to admit other bad acts has been set?· It was originally
!

21 !scheduled to be heard on September 11th of 2007 and then continued to October--.
I,

22 lwell, then continued to September 18th __

23 THE CLERK: Right.

24 MR. PONTICElLO: -- and then continued to October g~h,and then on

25 IOctober gth it just drops off the minutes.

t
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• •
THE C!.ERK: Yeah, 'cause I don't - actually, the last time I see n on was

2 Saptember 1'1'"

MR PCNTlCELLO: Right, but n wasn't ruled on and then n just stops

4 showing up tr, the minutes.

THE CLERK: It was never continued. Yeah

THE c;.:OURT: Is there a possibility that this case is going to be consolidated?

MR. P(}NTICELLO: Yeah, there's a motion stili pending in that other case

8 and that othtf case has a trial date now we know of··

THE CLERK: It's still ••

10 MR. P0MTICELLO: - November 10'".

11 THE C; !:RK: ••it's still pending. It possibly needs to be renoticed because-

12 MR. PONTICELLO: Okay.

13 THE Ci.'=RK: ••if It·· it's just-

14 MR. P("ITICELLO: I'll - I'll see that that's done.

15 THE Cl.ERK: Right.

16 THE CO~RT: Let's 90'· then we need to set a trial date in this case.

17 MR. JeRGENSON: Right.

18 THE CGURT: So it's just another status check. Let's just set It past that-

19 that date.

20
21

22
23

24

25

MR. PC,.'NTICELLO: Has he ••

MR. JCI"lGENSON: Whether-

MR. PGNTICELLO: ••he has previously waived the 6()..day rule.

THE D~:FENDANT: No, I haven't. No, I haven't, sir.

MR. PONTICELLO: Well-

THE DEFENDANT: I haven't.

• •
THE.';)OURT: Let's double check. We'll double check here.

THE·:).EFENDANT: Actually, I invoked.

THE ))LERK: He originally invoked on September 5"'.
, ' [Colloquy between the Court and the Clerk)

MR. .::JRGENSON: In September 5th of··

THE.:~OURT: He's never waived apparently.

MR. .:ORGENSON: Right.

[Colloquy between the Court and the Clerk)

THE.;;:OURT: All right, we'll··

MR. PONTICELLO: Okay. Well, hold on a second.

[Colloquy between the Court and the Clerk)

12 I THE COURT: Sir, you still wish to have your trial within -

13 'I THE~lEFENDANT: Yes, Your Honor. I've been invoking my right to a

14 speedy tn••I.-

15 Ii THE COURT: All right.

16 i

:: I
19 I
20 I
21 I THE ,:::OURT We'll - we'll grant your Wish, sir We'll set a trial.

2211 [Colloquy between the Court and the Clerk)

23 THF COURT Sir, because I have a split calendar ~ning for five weeks I

24111 do Civil tria';, five weeks I do cnmlnal trials, okay. Sir, nght now the 60 days falls in

25!the last wef I; of my civil staCk, so we can give you the very next week

II ."

THE DEFENDANT: ••for the past fifteen years.

MR PONTICELLO: Well, the problem is he's never asserted it. I mean -

THE DEFENDANT: I've asserted it every time I came.

THE COURT: Well, sir, address It to me and he's - he's asserting ~ now

MR. PONTICELLO: Fine, let's do it.
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8 THE DEFENDANT: --I intend to file a motion to dismiss based on the

9 !grounds.
10 THE COURT: It won't waive it, sir, because that's the next available date for

11 j the Court. I just want to advise you that it's one week past the 60 days. I'm doing
;

1 !,
!
I

2 ~trial--

3 !
j-

4 .1

I
5 F-

6 !.
I

7 J

THE DEFENDANT: Will that violate my Sixth Amendment right to a speedy

THE COURT: Well, that's --

THE DEFENDANT: ••if I agreed to waive it?

THE COURT: -- you're going to waive it for one week.

THE DEFENDANT: I'm saying, will that violate my·- 'cause I'm·-

THE COURT: No, sir, 'cause.

12 (civil cases, but it's not a civil case ..
i

13 '. THE DEFENDANT: Okay, but then so that's not going to stop my motion?

14 I THE COURT: No, it's clear on the record that you've invoked your right to a

15 !speedY trial.
I

16 1
17,

!
18 I
19 ISeptember 2nd at 10 a.m.

20 I
f,

THE DEFENDANT: Sixty-three days. Okay [indecipherable).

Excuse me, he said something about a motion to consolidate was »

25 fwas submitted.,,i,

[
"

I,

21

22 j 8th, .
i•

23

24 ,
i

THE DEFENDANT: All right then.

THE COURT: So we'll give you this date.

THE CLERK: Calendar Call will be August 26th at 8 a.m. with a Trial date of

THE DEFENDANT: Excuse me, that's like 90 days from now.

THE CLERK: No. It's the first week of September; it's 60 days. Today's July

5
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I
'\. •

1 ~ THE COURT: There's--

2 I THE DEFENDANT: [indecipherable] ~ 0 ()" 00 .

31 THE COURT: -there maybe a motion in another Department that has not

4 ibeen renoticed and it's not on calendar today.

5 I THE DEFENDANT: So-

6 Ii THE COURT: Okay?
J!

7 t
I
1,

8 t
l
l

9 ~
•
,I

10 .1
•11 j

12f
I

13 1
I

14 I

I
15 1
16 I
17 !,

THE DEFENDANT: --I don't get a chance to -- I didn't--

THE COURT: You can oppose that motion--

THE DEFENDANT: -- [indecipherable).

THE COURT: -- in the other Department. Yes .

THE DEFENDANT: All right. I appreciate it.

THE COURT: All right.

[Proceeding concluded at 8:18 a.m.]
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I'

I:;'1

1 It
2 I

I

I
3 I
4 j

!
5 i

I
6 :!

j
7 Pu
8 l-- he's got a couple of other cases that are Supreme Court lev~1appeal that I -- my

",.

9 :iunderstanding from Mr. Jorgenson is the State was going to be checking on.

10 [I MR. PONTICELLO: We - I've got some representations.

11; MR. DAVIS: Thank you.
i

LAS VEGAS, NEVADA; TUESDAY, JUNE 10, 2008

[Proceeding commenced at 9:06 a.m.]

THE COURT: C236169, State of Nevada versus Ronald Ross. Mr. Ross --

MR. DAVIS: He's in the Department of Corrections, Your Honor.

THE COURT: All right. Mr. Davis.

MR. DAVIS: This is actually Mr. Jorgenson's case. It's my understanding we

12 I MR. PONTICELLO: Thanks. His appeal in the Department 5 case was
,

13 Idenied. He's on calendar at the end of the month for setting of a trial date in that
i

14 II' Court. We still have a motion to consolidate this case with the Department 5 case,

15 Iso what recommend we do is set a status check in approximately, oh, some time
!
I

16 dust after the first of July.

17 I
t THE COURT: Which is the oldest case, this one or the 5?

18 n MR. PONTICELLO: I don't know. I'm sorry.
·t

19 ·1 MR. DAVIS: It must be -- I think it's the 5 because at least Mr. Jorgenson
I
t.

20, mentioned what Frank was just now mentioning also. Could we ask to have him
L.

21 !transported?
l

22 ~ MS. LEIK: Court's indulgence.

23 [Colloquy between counsel]
24 .~.,
25 Ihave already had -- got a motion on for rehearing of what Frank just said got denied.

I

MR. DAVIS: I was just told by a friend of the Court that it's possible he may

2



••,
II. •

:\11 don't know .

2 !,H MR. PONTICELLO: I do have the other case number; it is a lower case
II~

31ilnumber than this. II is C220916. He is the A Defendant on that case and that is in

4 ilDepartment 5.

51~ MR. DAVIS: I think what Frank is suggesting is appropriate. Some time after. .
6 .j,.j the start of July.

'I
7 ~ THE COURT: All right.

8 MR. DAVIS: And ask that -- and ask the State to have some more Order to

9 i transport him; that's Mr. Jorgenson's request.

10 I MR. PONTICELLO: And that - and that--

MR. DAVIS: I mean, in the event that --

MR. PONTICELLO: For a status check?

MR. DAVIS: -- Mr. -- I don't know. In the event Mr. Ross were.actually to be

set for calendar call and trial that day which is already kind of now been vacated --

THE COURT: Just submit an Order --

MR. DAVIS: He needs to --

THE COURT: -- and "II sign it.

MR. DAVIS: -- he needs to be here some time whenever we do set it.

MR. PONTICELLO: I'll do it. I'll prepare the Order to transport.

MR. DAVIS: Thank you.

THE CLERK: Let's do July 8th at 8 a.rn., status check.

MR. PONTICELLO: Thank you.

MR. DAVIS: May I check to make sure that's Mr. Jorgenson's free day?

THE CLERK: It's a Tuesday.

MR. DAVIS: July 8th, yes, that'll be fine.

3



[Proceeding concluded at9:08 a.rn.]
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1
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I

2

3

LAS VEGAS, NEVADA; TUESDAY, DECEMBER 11, 2007

[Proceeding commenced at 8:43 a.m.]

4 !
I

5 !Mr. Ross is present in custody with Mr. Jorgenson.
I

6 ~ MS. WALSH: Good moming, Judge, Jessica Walsh for the State.

7 i THE COURT: All right. And this is a status check?
I
I

THE COURT: Case Number C236169, State of Nevada versus Ronald Ross.

8 I MS. WALSH: Yes, Judge. His other case in District Court 5 he appealed a
i

9 !decision by Judge Glass that's now in the Supreme Court. We also appealed Judge
I

10 IJ Halverson from Department 23 dismissing his third case, so both of those cases are

11rin the Supreme Court. This case was kind of trailing the District Court 5 case.

12 i,There is a motion to consolidate this case into the District Court 5 case, but ther,
13 IiJudge is kind of waiting to see what the Supreme Court will do before she can rule

14 !on that and that's why this case was trailing yours.
I

15 I,
I

16 rdecide tomorrow or hold it for another year. Why don't we just set it for trial?

17 ! MS. WALSH: Well, the other issue, Judge, is the issues that they are
I
I

18 !appealing Judge Glass on and we're appealing Judge Halverson on are present in
!

19 Ithis case, so should the ruling go in Mr. Ross' favor, if we would have already tried

20 !him, it would baslcatly be an automatic retrial in this case.

THE COURT: Well, you know, the Supreme Court can hold it and they can

21 ~ MR. JORGENSON: Judge, my client has been here in the Detention Center
I

22 f.SinceSummer time. He is doing a nineteen to forty-eight month sentence unrelated

23 lIto this case and the other two cases. He has -- he's being held in addition to this

24 lease those other two cases. My client feels thatif.he can gethis bail changed from

25 !twenty-five thousand dollars down to ten thousand dollars, his family can post that

fI 2
I·r- 0769



i
1 !and that can allow him to be transported back to NSP.

j

2 11, If that's the case, then he can wait as long as it takes. So, his first -- his

31ilirst request is to have the bail changed from twenty-five thousand dollar down to ten

4 Iithousand. Even if you were going to give him an O.R., he's still-- he still has a
i

5 ~nineteen to forty-eight month sentence in prison plus these other two cases. So, my

6\ request is to reduce the bail to ten thousand and then set a status check in
j,j

7 ~whenever.
~

8 ! He wants to be doing this from prison waiting this thing out because he

9 j knows that normally a writ of mandamus can be -- should be resolved quickly, but
1

10 ; since the writ of mandamus has the exact same issues as to Department 23 appeal,,
.'

11 I, there -- they could wait until Summer time to decide it.
I;

12 Iii
13 \

n

14 fl MS. WALSH: And, Judge, the State's concern is that he was ln custody on

15 IIthose other two cases including the one he's sentenced to the. nineteen to forty-eight

16 !on. Some how through all of this coming to Court asking for the bail reduction here

1711 and there, aI/ of a sudden he was out of custody and committing new-crimes; and

18 Ilthat's the State's concern what's going to happen. If we keep reducinq his bail, oka

19 If let's reduce his bail to ten thousand just so he can go to prison and what happens
f

20 (when his sentence expires in prison, we're still waiting on these other two cases and
t

21 !he can just bail out and he's going to be out in our society committing new crimes
i

22 f shown by the fact that's exactly what he did in March of this year.

23 t This -- this new case arose from that; new crimes that he committed jus
I.

24 j. days after posting bail in those other two or three cases. And that's exactly what

So, he's willing to wait it out. He just wants to wait it out up in prison.

THE COURT: Any objection by the State?

.,
25 t he's going to do should he be released. I don't care where he goes, jail or prison.

i

t
I

j 3
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•'",~

1 IIjust don't want him to be released should the bail keep getting reduced in each
"I

2 I'jease. Plus, I believe he's being held with no bail in Judge Glass' ease g~venthe fact

3 :!of the bench warrant and committing of new crimes.
~

4'i THE DEFENDANT: Excuse me, Your Honor.
I

5 I THE COURT: I'm not inclined to reduce the bail at this time. Mr. Jorgenson,
:1

6 11'11more than open to you to revisit this matter with a formal motion and so the State,
"

7 IIcan respond and provide me with aI/ the background --
I:

8 I! THE DEFENDANT: Excuse me, Your Honor. May I say something?

9 ,:
L
Ii

10 H1,

THE COURT: -- information regarding Mr. Ross. Well, sir, I made my--

THE MARSHAL: You need to wait 'til he finishes.
i:
II

11 li- THE COURT: --I made my decision on this. Your attorney can file a formal

12 n motion, so the State can file their opposition.
I,,

13 [. THE DEFENDANT: Hold on, man. Can I speak to my attorney about this?

14 ICan I speak to my -- when is my come back to Court?
f15 CORRECTION'S OFFICER: Mr. Ross, have a seat and you can speak toI:

16 !your attorney there.

171 THE COURT: Sir, we're going to set a status check, sir. We'll set that -- let's
I

18 j -- six months and if -- if there's -- if his other cases are resolved earlier I would
!
!

19 'f request either one of the parties to put it back -- immediately back on calendar.
"

20 r MR. JORGENSON: Yes, Judge.

MS. WALSH: That's perfect, Your Honor. Thank you.

THE CLERK: That'll be June 10th at 8:15.

MR. JORGENSON: And "U put the -- I'll put my motion in writing, Judge.

THE COURT: Yes. Thank you.

[Proceeding concluded at 8:47 a.m.}

21 i
I

22 '~.
23

24

25 i
I
I,
,.
"
\,
I

I
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i

LAS VEGAS, NEVADA; THURSDAY, OCTOBER 11, 2007

[Proceeding commenced at 9:03 a.m.]

1

2

3

4 THE COURT: Case Number C236169, State of Nevada versus Ronald Ross.

5 . Let the record reflect the presence of the Defendant in custody with Mr. Jorgenson.

6 MS. WALSH: Good morning, Judge, Jessica Walsh for the State.

7 THE COURT: That's right. Ms. Walsh for the State. Status check on a trial

8 date?

9 MR. JORGENSON: Judge, yes. This case is a factually in a sort companion

10 ,with two other cases in the fact that they - they share the same Defendant and

11 imilar actions and similar legal issues. One of those cases, he got dismissed by

12 'Judge Halverson and the State appealed it. The other case that same motion to

13 dismiss is made in front of Judge Glass. She denied it and then that's been

14 appealed.

15 They share a similar -- they share similar issues with this case. They

16 have status checks in both in -- in the Glass case in a month.

17 MS. WALSH: Wait. The main concern by the State is, Judge,we have

18 currently a motion to consolidate this case in with Judge Glass' case because he

19 was in custody on Judge Glass' case and then for some reason he was released.

20 He had enough bail posted in all of his cases; that kind of add~d up to the bail that

21 was left when he was only in custody in Judge Glass' Department.

22 He was released and then within a few weeks he was back out

23 [committing crimes. He committed the two separate acts that we bound him over on

this case, but there were other allegations of other crimes. So we did do a motion to---u_
date this case. And with Judge Glass' case, that motion hasn't been argued

2
( '() P"7
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n
IiJ

1 it7et. We're setting status checks to find out what the Supreme Court's going to do

2 tthat's why we're requesting to continue this trial date. One, because we're -- the

3 State's asking to consolidate it into the Department 5 case; and two, if there is a

;

4 ruling from the Supreme Court that should go in favor of the defense and the

5 Defendant has already been tried and convicted in this Department, then most likely

6 that conviction will come back on appeal.

7 MR. JORGENSON: Right. So, if we can get a status check say the latter part

8 cof November for five weeks, hopefully, we'll know by then if the -- the -- I think it's an

9 extraordinary writ out of Glass' case 'cause it's not - it wasn't a -- there's no final

10 judgment in Glass' and so our office in a different team is -- has written to the

11 ~.Supreme Court. Hopefully, we'll know something in the next couple of weeks to see

12 Itljf they're going to entertain it or not; and then the State - anyway .
•

13 THE COURT: Sixty days; does-that sound about right?

14 MS. WALSH: Thank you, Judge.

15 THE COURT: All right.

16 THE CLERK: That'll be December 11th at 8:15.

17 THE DEFENDANT: Excuse me, Your Honor.

18 THE COURT: Trial date vacated. Yes, sir.

19 .1 THE DEFENDANT: May I address the Court please?

20 J\ THE COURT: Sir, do you want to go to trial? Do you understand what they're

211. aying; is that your other case is on appeal and this case maybe part and parcel of
"I

22 ~:he other cases? .'. .
,~ .
j!

23 :If THE DEFENDANT: I understand exactly what's going on, Your Honor. My

24 W nly concern is that -- he explained everything to me. I'm down here from NSP and
:v,;

25 1:1 ,heywon't take me back --
1.1:

3
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11

H,
I

1 I
'I

.,
MR. JORGENSON: Judge--

2 THE DEFENDANT: - because of this.

3 ~l MR. JORGENSON: -J'm going.to next week file an O..R. motion in this case

4 ~lwhichmay seem kind of [indecipherable) except if it's granted he can transfer up to
:1

5 :iNSP where [indecipherable] that I will do in writing to come back next week. This is
,j

6 ·~.whathe's referring too, so I will-- we'll address that, but not today,
'I7: THE COURT: Well, can't this Court just enter an Order right now saying that
.!'
I

8 'j he can be transferred back to NSP?
I

9 j, THE DEFENDANT: That's what they already did. They won't take me.

10,
i
I'

11 ;,being held without bail --

12 f
13 r
14 I

I
15 ! MR. JORGENSON: So I can't address that obviously, but he wants me to ask

Ii
16 ;this Court for an O.R. so that it'll help him on his way; that will take up next week,

f
17 Ibut that's what he was -- that's what he's asking about.

181' THE COURT: I doubt the Court is going to be inclined to give him an O.R. on

19 It these serious charges.

20 J MR. JORGENSON: I understand.

MS. WALSH: And, Judge, to inform the Court. In Department 5's case he's

THE COURT: Okay.

THE DEFENDANT: [indecipherable]

MS. WALSH: - due to hls actions after he was released.

21 THE COURT: All right.

MR. JORGENSON: But I'll outline it in my motion --

THE COURT: Okay.

MR. JORGENSON: -- the reason for it.

THE COURT: We'll wait for the motion. Thank you.

22 .I, :

23

24

25 ,
;~

.,
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f
I
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6

7

8

9

10

11

12

13

14 I
15 t

r
16

17

18

19 *****I

20 I
[ATTEST: I hereby certify that I have truly and correctly transcribed the audio/video

21 iproceedings in the above-entitled case to the best of m . 'ty.
;.

22 i
l

23

24
:

25 I

I

I
f
I:
I

5I'
I'
I
I;

I ; 07'77



,
21 i1
22 fll

~ . For the Defendant:

c S 3
~ ~ w
W- CD iS

l1l i :,RECORDED BY: MICHELLE L. RAMSEY, COURT RECORDER

w,
61

I'I!
"

II
I

13

CRAIG F. JORGENSON, ESQ.,
Deputy Public Defender

1 TRAN . .•.. ... . .. ~:
••1- ,t' l; ~ 'I '

d U \...4 --- ~2 I
3 1

: I
t

6 i
DISTRICT COURT

CLARK COUNTY, NEVADA

7 i
i

8 !THE STATE OF NEVADA,
9 I
I
1

10 J
ivs.

11 IRONALD ROSS,
12

14

)l CASE NO. C236169

) DEPT. XVII
)

~
)

~--------------------------)
BEFORE THE HONORABLE MICHAEL P. VILLANI, DISTRICT COURT JUDGE

Plaintiff,

Defendant.

15

16
TUESDAY, SEPTEMBER 2, 2008

RECORDER'S TRANSCRIPT OF HEARING RE:
CALENDAR CALL

17

18

19

20 APPEARANCES:

For the State: JESSICAA. WALSH, ESQ.,
Deputy District Attorney

1



•....,
1 LAS VEGAS, NEVADA; TUESDAY, SEPTEMBER 2, 2008

2 [Proceeding commenced at 8:31 a.m.]

3 J

4 1

5 I
6 I
7 .~

ar
9 !Department of Corrections. We'll pass this two weeks. You're going to resubmit an.
10 llorder?

11 11 MS. WALSH: I will, Judge, and I'll make sure we call a day or two before the -

1211- the hearing to make sure he's brought down.

13 i MR. JORGENSON: So it's on to set -- for calendar -- to set trial?
f

14 1

15

THE COURT: C236169, State of Nevada versus Ronald Ross.

MS. WALSH: He still is not present, Your Honor.

THE COURT: And last time didn't we order him to be present?

MS. WALSH: That's correct, Your Honor.

THE COURT: Mr. Ross apparently is in the Department -- Nevada

THE COURT: Right. That's correct.

THE CLERK: That'll be September 16th at 8 a.m.

16 THE MARSHAL: Trial date vacated.

17,
I

18 I,

19 t
1

20 I
I

21 iATTEST: I hereby certify that I have truly and correctly transcribed the audio/video
f proceedings in the above-entitled case to the best of . ·ty.

22t

23 I
I
i

24 r

25 !
I

I

THE COURT: Trial date vacated. Yes.

[Proceeding concluded at 8:32 a.m.]
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LAS VEGAS, NEVADA; TUESDAY, AUGUST 26,2008

[Proceeding commenced at 9:05 a.m.]

I

'1
I
I

1 r
I

2 I
;

3 r,
4

r
I•i

5 ,
6

7

THE COURT: C236169, State of Nevada versus Ronald Ross.

MS. WALSH: Good morning, Judge.

THE COURT: Good morning.

MS. WALSH: And, Judge, Mr. Jorgenson informed me that the Defendant

8 Ihas not been transported. He was sen~ back to the prison despite, I believe, two

9 Judges ordering that he remain at CCDC pending his trial.
I

10 I THE COURT: Can we get him here by Thursday? Is that enough time? Mr.
I

11 1Jorgenson, have you been in touch with him? Is he -- is this case going to resolve

12 lor is it going to trial?

13 MS. WALSH: Judge, can we approach?

14 THE COURT: Sure.

15 [Bench Conference]

16 THE COURT: For whatever reason, the Defendant was transferred back up

17 i to prison. Although he was ordered to stay here, we won't be able to get him here
I

18 1by this Thursday, so I'm going to continue the calendar call1i1 next Tuesday. And I

19 [think there may have been some discovery issues and I understand Ms. Walsh will

201 take care of those today --

21! MS. WALSH: Yes, Your Honor.

22 THE COURT: -- Mr. Jorgenson. As soon as you get those tapes, please turn
I,

23 j them over to Mr. Jorgenson. I'll continue the calendar call to next Tuesday.
I

24 I~
'j

25 :

[Colloquy between the Court and the Clerk]

THE CLERK: September 2nd, 8 a.m.;

I
I 2
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[Proceeding conclud*t at 9:09 a.m.]
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I,
1 j' LAS VEGAS, NEVADA; TUESDAY, SEPTEMBER 16, 2008

2 t [Proceeding commenced at 8:39 a.m.]

3 I
[

4 i THE COURT: C236169, State of Nevada versus Ronald Ross.

5 I MR. CICHOSKI: Your Honor, if we can trail that for just a second., Mr.

6 iJorgenson stepped out and went to the restroom. .
I

,< I

7 1 THE COURT: All right.

8 i [Matter trailed]
1
\

9 I [Matter recalled at 9:18 a.m.]
!

10 THE COURT: All right, C236169. State of Nevada versus Ronald Ross. Mr.

11 !Ross is present in custody with Mr. Jorgenson. Status check on trial setting. What
!

12 Ispecifically are we -- does he have a trial yet or --
13 !

I
14 1 MR. JORGENSON: Judge, I had this set on -- in October. I guess I must

15 Ihave written it down wrong.

16 I THE COURT: I thought we had that and he waived his right toa speedy trial

17 !by one week 'cause of his scheduling and so I'm not sure why we're here today.
I

18 ;
{

19 I MR. PONTICELLO: Well, we had a trial date of September 2. I don't know

20 !What happened to it. Let's see.
1

21! THE CLERK: At the calendar call, I guess Ms. -- Ms. Walsh was here and I
I

22 Iguess the Defendant was not transported.
r

23 I
24 I

I

25 !

THE CLERK: I'm assuming he does.

MR. JORGENSON: Well, I don't have a trial date.

MR. JORGENSON: Right.

THE CLERK: So we vacated -- ,

MR. JORGENSON: This is theflrst time he's been here.

2



:1

I
j

I
t'

I
!

THE CLERK: -- the trial and we set it for this.

MR. JORGENSON: To set a trial date.

THE COURT: Okay.

THE CLERK: To set a trial.

THE COURT: All right, and he has invoked his right to a speedy trial?

MR. JORGENSON: Yes.

THE CLERK: So he's --

8 THE COURT: Is that correct, sir?

9 f THE DEFENDANT: Yes. I invoked my right to a speedy trial.

10 • THE COURT: All right.

11 THE DEFENDANT: As I was told to do.

12 THE COURT: I'm sorry?

13 THE DEFENDANT: I've continually invoked my right to speedy trial

14 throughout this. I thought I was coming down in September the 2nd for me to start

15 my trial, but they never even brought me down.

16 THE COURT: I think you were in the Nevada Department of Corrections; is
I

17 that correct?

18 THE DEFENDANT: Yes.

19 THE COURT: All right. Well, for whatever reason you weren't transported

20 down and we couldn't go forward, so we're going to give you a trial date as soon as

21 we can. All right.

I22 ,I THE CLERK:
:1

23 'if
I:

24 iJ
'.1

25 II,
'I
i~

How many--

THE DEFENDANT: Excuse me?

THE CLERK: -- how many--

THE COURT: Yes, sir.

!
I
1

I

'I.,
-u

3

'n785•..... -/

I--------~'.,~----------------------------------------------------.,.



1\
]1

1 r THE DEFENDANT: I came down in July and you set my trial date for

2'llrseptember and that was within the 60 days. She said it would be a few days over

3 Ii and asked me to waive it for 3 to 5 days. So that -- so now if I get a new trial date

4 'right, can you make it like as soon as Possible because I'm already passed the --I'm

5 Iwell passed the 60 days.

6 t' THE COURT: That's what we're going to do. We're going to do that, sir, as
I

7 1soon as possible.

8 i THE CLERK: How many days is this trial expected to be?
I

9 !
If10 ~
!f
P

11 1\
12 111

I'

13 \:'

I14 I

,
22 lthat because I start trial in front of -- in - in Judge Jackie Glass courtroom on

I

23 lNovember 10th in another case.

15

16

17

18 II,
f

19 I.'
I20 !;,
i

21

24 :
tiI,

25 "

I
t
1
l
I

MR. PONTICELLO: Don't know.

MR. JORGENSON: Two to three.

THE CLERK: Okay.

[Colloquy between the Court and the Clerk]

THE CLERK: Is November -. November 10th to early for you, Mr. Jorgenson?

MR. JORGENSON: No.

THE CLERK: Okay.

THE COURT: We'll get you in about two months, sir. All right?

THE DEFENDANT: Two months?

THE COURT: November 10th•

THE CLERK: A month and a half. A month and a half .

THE COURT: A month and a half.

THE DEFENDANT: Can -- excuse me? Can I have anything sooner than

THE COURT: Mr. Jorgenson, we can -- we can get you--

MR. PONTICELLO: I don't have that.

4
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, i

1 .j

2lt
if .,

3 •

THE COURT: -- in September29th, will you be ready?

MR. PONTICELLO: Court's indulgence.

THE DEFENDANT: Excuse me? Could I speak to my attorney please? I,
4' haven't had a chance to talk to him since I've been here?

5 f [Colloquy between counsel]

6 !. MR. PONTICELLO: Can you run a Justice Court case?

7 f THE CLERK: I can't.

8 ' MR. PONTICELLO: Can you run it by 1.0. number in Blackstone?

9 THE CLERK: I can run to see if it made it's way up here. Yeah.

10 THE COURT: Let's call --

11 MR. PONTICElLO: The problem is --

12 THE COURT: -- let's call another case.

13 I MR. PONTICELLO: -- the problem is I don't have Justice -- I don't have the

141 case number.

15 I' [Matter trailed]

16 I [Matter recalled at 9:27 a.m.]

17 J~ THE COURT: Can you be ready on September 29?

18 'J~li THE DEFENDANT: Yes.

19 f MR. JORGENSON: Sure.

20 ! THE CLERK: Okay.
j

21 MR. PONTICELLO: Wait. Wait. Wait. We can't be ready --

22 THE COURT: That's right.

23 MR. PONTICEllO: -- September --

24J THE COURT: It's -- that's too soon. Sorry. I wasn't thinking. 'Ne're going to

25 r~ave to -- that only gives you one week.

i: I

1:-

I
) 5
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:r, c ~Q787
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• I

I
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3 i
I

4 iweek of the next stack.

5 I

MR. PONTICELLO: Right.

THE COURT: That's not appropriate for two weeks.

THE CLERK: Okay, so as of September -- November 10th which is the first

THE COURT: That's the very first week, sir.

6 THE DEFENDANT: I want to -- I want to object for the record of any

7 continuance because this case has been going on for four hundred and seventy-

8 i eight days. I asked my attorney to file a motion for me based on a speedy trial. He
.!

9 ! said he was going to bring it to the Court's attention, but I just wanted to know -- I
;

101just want it to be on the record that I'm asserting my right to a speedy trial and I'm
,

11 1 Objecting to any delay.,
12 This is.the second or third time that my trial has been set.

,
13 I

i
14 f every five -- five weeks -- every other five weeks, I have civil trials. You know, I can

15 Iset you one earlier, but I can't set you during my civil stack. So I've given you the

16 Ifirst week of the criminal stack.

17 iI
I
!

18 Ischedule has to give me a continuance, so--

191. THE COURT: That's our--

20 I
l
i21 I.
r :

22 1--

23 r
I

24 r
,-
o

THE COURT: I understand that, sir. Sir, I have a split calendar which means

THE DEFENDANT: Your Honor, I'm just asking, Your Honor, if the Court's

THE DEFENDANT: [indecipherable]

THE COURT: .-- that's the first week.

THE DEFENDANT: Okay.

THE COURT: You've got the first week available.

THE DEFENDANT: The bail on this case is thirty-two thousand dollars.
25 ;

I
THE COURT: Okay, your attorney can file a motion for -- for the bail

6
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I

I· •
1 Ireduction, but you're in prison right now so I don't know if that would be -- that would,
I

2 ,'be -- be a waste money, but that's up to you.

3, THE DEFENDANT: I was just asking, sir [indecipherable].
J '

4 i THE COURT: Okay, sir, your attorney--
} ~

5 l THE DEFENDANT: [indecipherable]
I

6 ~,
7 I,,
8 I
9 !

THE COURT: - sir, listen to me.

MR. PONTICELLO: Judge?

THE COURT: -- your attorney --

MR. PONTICELLO: Judge, I'm sorry to interrupt, he does have another trial

10 !set that same week, C220916 in Department 5. I -- that's no problem for me. You
I

11 1 know, they may not both go. We'll do one or the other.
j

12 . THE COURT: All right.

MR. PONTICELLO: Or maybe we'll just stack them up and do both the same
,
1

13 I
j

14 jWeek.

15 I THE COURT: Okay.
1

16 !,
II.

17 Iknow and everybody know now he's got two trials set on the same day between,
i

18 i Courts.
I
I

19 I
!

20 fright.

21 I MR. PONTICELLO: Thank you.

22 I THE CLERK: So your calendar call will be November 4th at 8 a.m. with a trial

23 Idate of November 10th at 10 a.m.

24 I
I

25 I

l
I
I:

I·II' ,

MR. PONTICELLO: But I just want to let the Court know and the Defendant

THE COURT: All right. We can probably start ours on a Wednesday. All

THE DEFENDANT: Excuse me, Your Honor?

THE COURT: Sir, we're done.

7
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1
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1

2

3 I
I

4 j.
t
'I

5 i

6
I
'j

7 1

I'
I,

8 I
9 !

I
I,

10 1.

i
t r
!

11 [
1

12 .',I,
13 !

l

I
14 ~

I~
15

16

17

18

.
23 r

I:
24 I:
25

CORRECTION'S OFFICER: Sit down.

THE DEFENDANT: [indecipherable)

THE COURT: Sir, your attorney will come and talk to you.

[Matter recalled at 9:45 a.m.]

THE COURT: C236169, State of Nevada versus Ronald Ross.

MR. JORGENSON: Judge, my client he is down in prison.

THE COURT: Okay.

MR. JORGENSON: He just wants you to remand him here.

THE COURT: Okay, he's remanded in this case. Thank you.

MR. JORGENSON: Thanks.

[Proceeding concluded at 9:45 a.m.]
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LAS VEGAS, NEVADA; THURSDAY, OCTOBER 23, 2008

[Proceeding commenced at 8:12 a.m.]

THE COURT: Ronald Ross?

MS. WALSH: And, Judge, State put this case on calendar. When we were

6 back here to set the trial date, the Court set the trial date for November 10th which is

7 the same trial date as District Court 5 case, so we put this case back on calendar

8 'cause logistically trying to coordinate the witnesses and the out-ot-state witnesses

9 Itor a trial that set for two separate Departments in the same week.

10 'I·... THE COURT: For the same Defendant?

11 MS. WALSH: Same Defendant.
12 ,J

13 I
THE COURT: So he's going to go to trial on another case at the same time?

MS. WALSH: Right. It'll be -- he'll go to trial in one case. The District Court 5

14 case is an older case. We don't need to pass it that long. If we could -- we can

15 Ieven go two weeks or whatever the Court's pleasure is.

16 I THE COURT: Who's the lawyer on this?

17 ~ MR. JORGENSON: It's mine, Judge.

18 II THE COURT: He wrote a letter here, Mr. Jorgenson. He's not very happy

19 ;1with you or his speedy rights being violated and he wanted me to look at this letter
'I

20 iland he wants it to be made part of the record. He said he'd been languishing over

21jjfive hundred days and he has not had a lot of contact with his lawyer and so -- but I
'1

22 [mean the bottom line is he can't go trial on two cases if he's got the case that -- I'll
1

23 ,I!haveto do something with this case.
;i

24 ;i Yes, sir. So I'll make this,part of the record--
ii.'

25 ;: THE DEFENDANT: Thank you.:i
!'I,

t!

I'
I"~
; !

r i

~ii
" 'i-,I
tl

2
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THE DEFENDANT: I already waived in that courtroom. I'm invoking my right

, I,
!

1 t THE COURT: -- the letter all right.
i

2 ; THE DEFENDANT: On the -- on the day that the trial date was set for the

3 t.1oth, I let the Court know that I had another trial date in front of Judge -- District
i

4 !Court 5..
I

5 :
It_

el ,
I
f

THE COURT: All right. No big deal.

7 1to a speedy trial in this courtroom, so I've been - I can continue that case. I talked
I

8 ito the attorney, Mr. Will Ewing. He said he's not going to be in town that week, so
I

9 I!lhat case is not going to go. That case is already going to be continued. Idon't

10 Jiwant to continue this case any further than the 10th. My family -- this is the third trial

11 ldate. My family has already paid for their plane tickets to fly here from Philadelphia.
t

12 I MS. WALSH: And if that's the case, Judge.

13 I THE DEFENDANT: They took a -

14 t MS. WALSH: -- not to interrupt. but for time if that's the case if we just want to
I

15 !pass this --
I,

16 \~. THE COURT: Yeah, I guess I'm going to have too.
f

17 r MS. WALSH: -- and I'll check into that and then maybe we'll continue the

18 'lease.
I

19 i
I

20 J continued, then we'll go on this.
}

THE COURT: I will pass it because if that other case is going to be

21;· MS. WALSH: We'll go on this one. That's fine. The State wants to -- .t
I

22 i THE COURT: You check that out all right? Call up Mr.Ewing on the other
j

23 icase, double check it and we'll continue this 'til when? When's the next --,
,I

24 I THE CLERK: How long do you need?

25 I MS. WALSH: The next -- the next court date is fine.

f·r
r,.

3

i",n791'•.1 f\...Il
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MR. JORGENSON: Well, Tuesday I'm in Justice Court; if we can put it off a

,
!r

1 ,

2 !
I,

3 f

f
4 Ii•5 tweek from today.

6 I MS. WALSH: That's fine.

7 I THE COURT: Okay. All right, we're going to check this out.

ef THE DEFENDANT: All right. Thank you.

9 ! THE CLERK: October so" at 8 a.m.J
1

10 r

THE COURT: Okay.

MS. WALSH: Monday.

THE MARSHAL: Tuesday.

[Proceeding concluded at 8:14 a.m.]
1.

11 '.
!

12 I,
13 I

I

14 I:
1
I

15 I16

17

18
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LAS VEGAS, NEVADA; THURSDAY, OCTOBER 30, 2008

[Proceeding commenced at 8:15 a.m.]2 i!
I
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,

THE COURT: Page 8, Ronald Ross?

MS, WALSH: Judge, I was able to check into his other case. If you recall --

6 _'j THE COURT: Right.

-: 71! MS. WALSH: -- we were trying to--
'i

8 _I THE COURT: He-said he wasn't going to go and he wants to go on this case.

9 I MS. WALSH: That's correct, Judge. I contacted the Public Defender and he

10\ indicated he will be out of town. I guess there is a status check set for the Calendar
I;

11-, iCall to see if we can try that case in November, so we can just take this off calendar.

12- Ii THE COURT: We're going to take the motion to continue thls.tnal off
I

13 Icalendar and as far as we're concerned this trial date stands.
!

14 'f MS. WALSH: Correct.
I

15 II: THE COURT: All right.

16 MS. WALSH: Thanks, Judge.

17 [Proceeding concluded at 8:15 a.m.]
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21 lAnEST: I hereby certify that I have truly and correctl
22 ~proceedings in the above-entitled case to the best

* * * * *

23,
·r
';,~24

2



1 TRAN
.... , r ~.• ~.•..

at t! .,....,. 1I •L.•.t -, . .',

2

3 I
i

41
!,

5 !
j

6 !
"I

7 ~1

DISTRICT COURT

CLARK COUNTY, NEVADA

;

8 J THE STATE OF NEVADA,
t9:
", l CASE NO. C236169

)
)

Plaintiff,
10 .1

Ii vs.
11 I!
12 H RONALD ROSS,

I
13 I

I

14 )------------------------I BEFORE THE HONORABLE MICHAEL P. VILLANI, DISTRICT COURT JUDGE
15 1

16 J
17 i

1

18·1
19 IAPPEARANCES:
20 \ For the State:

;~

Defendant.

DEPT. XVII

TUESDAY, NOVEMBER 4, 2008

RECORDER'S TRANSCRIPT OF HEARING RE:
CALENDAR CALL

JESSICA A. WALSH, ESQ.,
Deputy District Attorney

21 1~
I

221I-! For the Defendant:
2~ f· Deputy Public Defender

C fg 0 I
~ 2~'

~ ~ 2~ !RECORDED BY: MICHELLE L. RAMSEY, COURT RECORDER
o z o!!Y => !l' .
Woo -, J

J
j

CRAIG F. JORGENSON, ESQ.,

1



1

2,
t

LAS VEGAS, NEVADA; TUESDAY, NOVEMBER 4,2008

[Proceeding commenced at 7:56 a.m.]

3 1
4 THE DEFENDANT: Good morning, Your Honor.

5 THE COURT: Good morning, sir.

s MR. JORGENSON: Judge, if I may.

71 THE COURT: Just for the record, C236169, State of Nevada versus Ronald

a Ross. Mr. Ross is present in custody. Mr. Jorgenson, Mr. Ponticello for the State.

9, MR. PONTICELLO: Actually, it'll be Ms. Walsh for the State, Judge.
J!'

10 i,
"

11f1
!

12 liMs. Ross [sic] shows up.

MR. PONTICELLO:13 Ii
'.14 •
Ji

15 I
f

16 1
17I

r
18 [present in custody with Mr. Jorgenson, Ms. Walsh for the State.

19 ~ MS. WALSH: Good morning, Judge.

201 THE COURT: Time set for Calendar Call; is this matter ready to go?
21 .I
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THE COURT: All right.

MR. JORGENSON: He has a request to represent himself, but I'll wait until

Ms. Welsh, Walsh show's up.

MR. JORGENSON: Right.

[Matter trailed]

[Matter recalled at 8:20 a.m.]

THE COURT: C236169, State of Nevada versus Ronald Ross. Mr. Ross is

MS. WALSH: State's ready, Judge.

THE COURT: Defense ready?

MR. JORGENSON: Yes.

THE COURT: All right, and how many days?

MS. WALSH: Judge, it'll probably take about two to two and half days. We

2
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1 Ihave eight to twelve witnesses. They'll all be fairly short.

2 I THE COURT: All right. Let's start Wednesday morning at 10.

3 I MR. JORGENSON: Judge, we have this motion that I handed you.

4 I THE COURT: Right. In this motion you wanted -- Mr. Ross, you asked for a

5 I!motion for a Faretta hearing, but in the motion you state that basically you want

6 [someone to be your co-counsel on this case; and Faretta means that you want to

7 ~represent yourself, but also in your motion you state you lack the leg~1 skills and

8 ·:1knowledge of rules of evidence procedure and courtroom decorum and has no

9 I. .
!prevlous experience.

10 i THE DEFENDANT: That's why I want to be the co-counsel in my case, so I
!

11 tcan, you know -- so 1-- so I can address the Court personally. Me and Mr.
r

12 iJorgenson, we having some conflict about the way I think that we should go about

13 Imy defense. He has one strategy and I have a total opposite strategy. I actually

14 submit a witness list in my case. He said he don't think that it need to be done, so

15 we having conflict. Maybe that's the wrong motion that I filed. Maybe I should have

16 ..filed a motion to just dismiss the Public Defender office. I didn't really know which

17 !Jone to file, but I sent a letter to Court last week. Mr. - to Judge Bonaventure, he put

18iit in the file. I don't know if you read it or not. He didn't hear--
I,

19,f THE COURT: I don't have it here, sir, but it doesn't work that way: You can't

20 .~beco-counsel and split up the duties of the case. And from -- and from your own,
t

21 ladmission, you would not -- you would not meet the requirements of Faretta on this.

22 ; Since we'll start next --

23 THE DEFENDANT: [indecipherable]

24 THE COVRT: -- Wednesday I'm, you know, 1'1/ direct Mr. Jorgenson to come

25 ,down and speak with you today and the next couple days this week to -- .so guys
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