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of ineligibility for a license, permiy or privilege to drive for an addi-
tional year.
Suspensions and revocations under this section must run consecutively.
Sec. 26. NRS 50.315 js hereby amended 1o read as follows:
50.315° 1. Whenever any person has qualified in the district court
of any county as an expert witness for the purpose of testifying regard-
ing the presence in the blood or urine of a person of alcohol [or] ,
a controlled substance [thed whose use or possession [ of which]} is
regulated by chapter 453 of NRS, or a chemical, poison or organic sol-

affiant delivered ir.

3. Whenever q person receives from another a sample of blood or
urine or other tangible evidence thar is alleged to contain alcohol or a
controlled substance, chemical, poison or organic solvent, the affidavit

poison or organic solvent, and it is necessary to prove the existence of
any alcohol or the existence or identity of a controlled substance [as
defined in chapter 453 of NRS,3 . chemical, poison or organic solvent,
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SIXTY-SECOND SESSION 1085

2. The request must be made at least 10 days prior to the date set
for [such] the trial or examination and must be sent to the defen-
dant’s counsel and to the defendant, by registered or certified mail , by
the prosecuting attorney.

3. If [such] the defendant [.J or his counsel [.J notifies the
district attorney or city attorney by registered or certified mail at least
96 hours prior to the date set for [such] the trial or examination that
the presence of [such personQ} the exper! or other person is demanded,
the affidavit must not be admitted. A defendant who demands the
presence of the expert or other person and is convicted of violating
NRS 484.379 shall pay the Jees and expenses of that witness in court.

4. If at the trial or preliminary examination the affidavit of an
EXpETt or other person has been admitted in evidence, and it appears to
be in the interest of justice that Lsuch] the expert or other person be
examined or cross-examined in person, the [district] judge or justice
of the peace may adjourn the trial or preliminary examination for a
period of not to exceed 3 judicial days for the purpose of receiving
such testimony. The time within which a preliminary examination or
trial is required is extended by the time of [suchJ the adjournment.

Sec. 28. NRS 50.335 is hereby amended to read as follows:

50.335 The affidavit of an expert referred to in subsection ] of
NRS 50.315 and in NRS 50.325 Eshall] must be substantially in one
of the following forms: .

l. If the sample contained a controlled substance as defined in
chapter 453 of NRS L:3 or a chemical, poison or organic solvent:

STATE oF NEVADA }
sS

COUNTY OF oo

................................ , being first duly sworn, deposes and says: That | am
................................ (occupation); that on NS (o 1:Y 7 W |
qualified before a district judge [of the district court] of this district
as a witness qualified to detect the presence and identity in the blood
or urine of a person of a controlled substance the use or possession of
which is regulated by chapter 453 of NRS L. or a chemical, poison
or organic solvent, or the identity of a controlled substance alleged to
have been in the possession  of a person; that on
.................................................. (date) 1 obtained certain evidence from
bearing Identification No. e and consisting

________________________________ for the purpose of performing a chemical analy-
sis upon the contents thereof; that on ..~
(date) I analyzed [suchJ the substance or sample and determined it to
be or contain . (substance); and that on
................................ (date) 1 replaced the contents in the [above-
mentioned evidence] container, sealed [that evidence] the container
with [an evidence seal(s)] a seal bearing my initials . ; [and
returned such evidence to ... ;J that [such] the evi-
dence was in my sole [care and custody from the time it was obtained
by me until it was returned to and was] custody or
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1086 LAWS OF NEVADA

control and remained in substantially the same condition as when it
was first obtained by me L3 wuil on e
. (date) I returned the evidence to ...~ (name) or thar I
still have the evidence in my possession.

Subscribed and sworn to before me

Notary Public .
2. If the sample contained alcohol:
STATE oF NEVADA )

sS
CouNTY OF .. 5

» being first duly sworn, deposes and says: That I am

(occupation); that on . e (date) 1
qualified before a district judge [of the district court] of this district
as a witness qualified to detect the presence of alcohol in the blood or

urine of a person; that O e (date) 1
received a. sample of blood or urine [sample] bearing Identification
No. from {name); that on

.................................................. (date) 1 analyzed [such} the sample and
determined that the blood or urine of the person from whom the sam-
ple was taken contained (percent) by weight of alcohol: that
the sample was in m v sole custody or control and remained in substan-
tially the same condition as when it was first obtained by me until on
.................................................. (date) I returned [such} the sample 1o
.................................................. (name) or that [ still have [such} the
sample in my possession.

Notary Public
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Sec. 29. Chapter 50 of NRS is hereby amended by adding thereto
the provisions set.forth as sections 30 and 31 of this act.

Sec. 30. The affidavit which is referred to in subsection 2 of NRS
350.315 and in NRS 50.325 must be substantially in the following form:

State of Nevada
j SS.

................................ , being first duly sworn, deposes and says: That I am
________________________________ (occupation); that on SRS 7 /271-) B
withdrew a sample of blood from a person known to me as
________________________________ (name) and affixed to the sample a seal or tag bear-
ing Identification No. ... . ; that the sample was in my sole cus-
tody or control and remained in substantially the same condition as
when it was first obtained by me until on ... S
(date) I delivered the sample'to ... (name).

Title

Notary Public )

Sec. 31. The affidavit which is referred to in subsection 3 of NRS
50.315 and in NRS 50.325 must be substantially in the following form:

State of Nevada

j ss.
County of...... ‘
................................ , being first duly sworn, deposes and says: That I am
................................ (occupation); that on ... (date) |
received certain evidence bearing Identification No. ... from

e (name); that the evidence was in my sole custody or
control and remained in substantially the same condition as when it
was first obtained by me untilon . (date) I
delivered the evidence to ... . (name).
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Subscribed and sworn to before me

Sec. 32. NRS 179.245 is hereby amended to read as follows:

179.245 1. A person who has been convicted of [fany] -

fa) Any felony may, after 15 years from the date of his conviction
or, if he is imprisoned, from the date of his release from actual cus-
tody [, a person who has been convicted of aj , ‘ :

(b) Any gross misdemeanor may, after 10 years from the date of his
conviction or release from custody [, and a person who has been con-
victed of aj ;

(c) A violation of NRS 484.379 other than a felony may, after 7
years from the date of his conviction or release Jfrom custody; or

(d) Any other misdemeanor may, after S years from the date of his
conviction or release from custody,
petition the court in which the conviction was obtained for the sealing
of all records relating to [such] ke conviction. :

2. The court shall notify the district attorney of the county in
which the conviction was obtained, and the district attorney and any
person having relevant evidence may testify and present evidence at the
hearing on the petition.

3. If after hearing the court finds that, in the [15 years preceding
the filing of the petition if the conviction was for a felony, in the 10 -
years preceding the filing of the petition if the conviction was for a
gross misdemeanor, or in the 5 years preceding the filing of the peti-
tion, if the conviction was for a misdemeanor,} period prescribed in
subsection I, the petitioner has not been arrested, except for minor
moving or standing traffic violations, the court may order sealed all
records of [such} the conviction which are in the custody of the
court, of another court in the State of Nevada or of a public or private
agency, company or official in the State of Nevada, and may also
order all such criminal identification records of the petitioner returned
to the file of the court where the proceeding was commenced from, but
not limited to, the Federal Bureau of Investigation, the California
identification and investigation bureau, sheriffs’ offices and all other
law enforcement agencies reasonably known by either the petitioner or
the court to have possession of such records. ’

Sec. 33. NRS 458.260 is hereby amended to read as follows:

458.260 1. Except as provided in subsection 2, the use of alco-
hol, the status of drunkard and the fact of being found- in an intoxi-
cated condition are not:

(a) Public offenses and shall not be so treated in any ordinance or
resolution of a county, city or town. -

(b) Elements of an offense giving rise to a criminal penalty or civil
sanction.
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See. 7. 'NRS 484,389 is hereby amended to read as follows:

484.389 1. If a person refuses to submit to a required chemical
test provided for in NRS 484.383 or section 2 of Assembly Bill No. 167
of this session, evidence of that refusal is admissible in any criminal or
administrative action arising out of acts alleged to have been commit-
ted while he was driving a vehicle while under the influence of intoxi-
cating liquor. or a controlled substance. ’

2. Except as provided in subsection 4 of section 2 of Assembly Bill
No. 167 of this session, a court or hearing officer may not exclude evi-
dence of a required test or failure to submit to such a test if the police
officer or other person substantially complied with the provisions of
NRS 484.383 to 484.393, inclusive, and section 2 of Assembly Bill No.
167 of this session. —

3. If a person submits to such a test, full information concerning
that test must be made available, upon his request, to him or his attor-
ney. ‘ .

4. Evidence of a required.test is not admissible in a criminal or
administrative proceeding unless it is shown by documentary or other
evidence that the law enforcement agency calibrated the testing device
_ and otherwise mainiained it as required by the regulations of the com-
mittee on testing for intoxication.

Sec. 7.5. Section 17.5 of Assembly Bill No. 167 of the 62nd session
of the Nevada legislature is hereby amended to read as follows:

. 484.393 1. The results of any blood. test administered under
the provisions of NRS 484.383 or 484.391 are not admissible in
any hearing or criminal action arising out of the acts alleged to
have been committed while a person was under the influence of
intoxicating liquor or a controlled substance unless:

(a) The blood tested was withdrawn by a physician, registered
nurse, licensed practical nurse, advanced emergency medical
technician-ambulance or a technician employed in a medical labo-
ratory; and

(b) The test was performed on whole blood [.] , except if the
sample was clotted when it was received by the laboratory, the test
-may be performed on blood serum. or plasma.
~ 2. The limitation contained in paragraph (a) of subsection 1
does not apply to the taking of a chemical test of the urine, breath
or other bodily substance.

3. No physician, registered nurse, licensed practical nurse,
advanced emergency medical technician-ambulance or technician
incurs any civil or criminal liability as a result of the administering
of a blood test when requested by a police officer or the person to
be tested to administer such test.

See. 8. NRS 50.315 is hereby amended to read as follows:

50.315 1. Whenever any person has qualified in the district court

SO 200
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of any county as an expert witness for the purpose of testifying regard-
ing the presence in the blood or urine of a person of alcohol, a con-
trolled substance whose use or possession is regulated by chdpter 453
of NRS, or a chemical, poison or organic solvent, or the identity of a
controlled substance alleged to have been in the possession of a person,
the expert’s affidavit is admissible in evidence in a criminal trial in the
district court in any county in the district or a preliminary examination
or trial in any justice’s or municipal court in any county in the district
to prove the identity of the person from whom the affiant received the
blood or urine or purported controlled substance for analysis and the
amount of alcohol or the presence or absence of falcohol orJ a con-
trolled substance, chemical, poison or organic solvent, as the case may
be.

2. [Whenever a person withdraws a sample of blood from another
for the purpose of analysis by an expert as meniioned in subsection 1,
the affidavit of the person who withdraws the sample is admissible in
any court in any criminal proceeding to prove the occupation of the
affiant, the identity of the person from whom the affiant withdrew the
sample, the fact that the affiant kept the sample in his sole custody or
control and in substantially the same condition as when he first
obtained it until delivering it to another and the person to whom the
affiant delivered it.

3. Whenever a person receives from another a sample of blood or
urine or other tangible evidence that is alleged to contain alcohol or a
controlled substance, chemical, poison or organic solvent, the affidavit
of the person who receives the sample or other evidence may be admit-
ted in any court in any criminal proceeding to prove the occupation of
the affiant, the facts that the affiant received a sample or other evi-
dence from another person and kept it in his sole custody or control in
substantially the same condition as when he first received it until deliv-
ering it to another, and the identity of the person to whom the affiant -
delivered it.] A person’s affidavit is admissible in evidence in any
criminal or administrative proceeding to prove:

(a) That he has been certified by the director of the department of
molor vehicles as being competent to operale devices of a type which
have been certified by the committee on testing for intoxication as
accurale and reliable for testing a person’s breath, blood or urine to
determine the amount by weight of alcohol in his blood; .

(b) The identity of a person from whom the affiant obtained a sam-
ple of breath, blood or urine;

(c) That the affiant tested the sample using a device of a type so cer-
tified and that the device was functioning properly; and

(d) The amount of alcohol that he found in the person’s blood.

3. The affidavit of a person who prepared a chemical solution or
gas which has been used in calibrating a device for testing another’s
breath to determine the amount of alcohol in his blood is admissible in
evidence in any criminal or administrative proceeding to prove:

o
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1916 LAWS OF NEVADA

(a) The daffiant’s occupation,

(b) That he prepared a solution or gas havmg the chemical compo-
sition which is specified by the manufacturer of the device as neces-
sary for aceurately calibrating it; and

(c) The name of the law enforcemerit agency or laboratory to which
he delivered the solution or gas.

4. The affidavit of a person who calibrates a device for testing
another’s breath to determiné the amount of alcohol in his blood is
admissible in evidence in any criminal or_administrative proceeding to
prove:

(a) The affiant’s occupation;

(b) That on a specified date he calibrated such a device at a named
law enforcement agency by using the procedures and equipment pre-
scribed in the regulations of the committee on testing for intoxication;

(c) That the calibration was performed within the period required by

- the committee’s regulations; and

(d) Upon completing the calibration of the device, it was operating
properly.

5. The affidavit of a person who withdraws a sample of blood
from another for the purpose of analysis by an expert as mentioned in
subsection 1 is admissible in any criminal or administrative proceeding
to prove: '

(a) The occupation of the affiant;

(b) The identity of the person from whom the affiant withdrew the
sample;

(c) The fact that the affiant kept the sample in his sole custody or
control and in substantially the same condition as when he first
obtained it until delivering it to another; and

(d) The person to whom the affiant delivered it.

6. The affzdavtt of a person who receives from another a sample of
blood or urine or other tangible evidence that is alleged to contain
alcohol or a controlled substance, chemical, poison or organic solvent
may be admitted in any criminal or administrative proceeding to prove:

(a) The occupation of the affiant; i

(b) The fact that the affiant received a sample or other evidence
from another person and kept it in his sole custody or control in sub-
stantially the same condition as when he first received it until delivering
it to another; and

(c) The identity of the person fo whom the affiant delivered it.

7. The committee on testing for intoxication shall adopt regulations
which prescribe the form of the affidavits described in this section.

Sec. 9. NRS 50.325 is hereby amended to read as follows:

50.325 1. Whenever a person is charged with an offense punish-
able under chapters 453 or 484 of NRS or homicide resulting from
driving a vehicle while under the influence of intoxicating liquor or a
controlled substance as defined in chapter 453 of NRS, or a chemical,
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poison or organic solvent, and it is necessary to prove the existence of
any alcohol or the existence or identity of a controlled substance,
chemical, poison or organic solvent, the [district attorney or city]
prosecuting attorney may request that the affidavit of an expert or
other person described in NRS 50.315 be admitted in evidence at the
trial - [of or preliminary examination into or hearing concerning the
offense. '

2. The request must be made at least 10 days [prior t0] before the
date set for the trial or [examination] hearing and must be sent to the
defendant’s. counse! and to the defendant, by registered or certified
mail, by the prosecuting attorney.

3. If the defendant or his counsel notifies the [district attorney or
city] prosecuting attorney by registered or certified mail at least 96
hours [prior to] before the date set for the trial or [examination]
hearing that the presence of the expert or other person is demanded,
the affidavit must. not be admitted. A defendant who demands the
presence of the expert or other person and is convicted of violating
NRS 484.379 or a provision of chapter 484 of NRS for which a driv-
er’s license may be revoked shall pay the fees and expenses of that wit-
ness [in court.] af the rrial or hearing.

4. If at the trial or [preliminary examination} hearing the affida-
vit of an expert or other person has been admitted in evidence, and it
appears to be in the interest of justice that the expert or other person
be examined or cross-examined in person, the judge [or} , justice of
the peace or hearing officer may adjourn the trial or [preliminary
examination] hearing for a period of not to exceed 3 judicial days for
the purpose of receiving such testimony. The time within which a pre-
liminary examination or trial is required is extended by the time of the
adjournment. -

Sec. 10. NRS 172.135 is hereby amended to read as follows:

172.135 1. In the investigation of a charge, for the purpose of
either presentment or indictment, the grand jury can receive no other
evidence than such as is given by witnesses produced and sworn before
them [,J or furnished by legal documentary evidence [,J or by the
deposition of witnesses taken as provided in this Title, except that the
grand jury may receive an affidavit [in the form prescribed in NRS
50.335F from an expert witness [qualified pursuant to] or other per-
son described in NRS 50.315 in lieu of his personal testimony or depo-
sition. :

2. The grand jury can receive none but legal evidence, and the best
evidence in degree, to the exclusion of hearsay or secondary evidence.

Sec. 11. NRS 50.335 and sections 29 to 31, inclusive, of Assembly
Bill No. 167 of the 62nd session of the Nevada legislature are hereby
repealed. :

Sec. 12. 1. This section and the provisions of sections 2 to 3,
inclusive, and section 8 of this act respecting the adoption of regula-
tions and the certification of devices, persons who operate or calibrate
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Office Department] Unired States Postal Service stating that the defen-
dant tefused to accept delivery or could not be located, or that the
address was insufficient, and the plaintiff’s affidavit of compliance
therewith are attached to the original process and returned and filed in
the action in which it was issued. Personal service of notice and a copy
of the process upon the defendant, wherever found outside of this state,
by any person qualified to serve like process in the State of Nevada is
the equivalent of mailing, and may be proved by the affidavit of the per-
son making [such] the personal service appended to the original pro-
cess and returned and filed in the action in which it was issued.

3. The court in which the action is pending may order such continu-
ances as may be necessary to afford the defendant reasonable opportu—
nity to defend the action.

4. The fee of $5 paid by the plaintiff to the director of the depart-
ment of motor vehicles and public safery at the time of the service must
be taxed in his costs if he prevails in the suit. The director of the
department of motor vehicles and public safety shall keep a record of all
service of process, including the day and hour of service.

5. The foregoing provisions of this section with reference to the
-service of process upon an operator defendant are not exclusive, [but}
except if the operator defendant is found within the State of Nevada , he
must be served with process in the State of Nevada.

6. The provisions of this section apply to nonresident motorists and
to resident motorists who have left the state or cannot be found within
the state following an accident which is the subject of an action for
which process is served pursuant to this section.

Sec. 110. NRS 50.315 is hereby amended to read as follows:

50.315 1. Whenever any person has qualified in the district court
of any county as an expert witness for the purpose of testifying regard-
ing the presence in the blood or urine of a person of alcohol, a con-
trolled substance whose use or possession is regulated by chapter 453 of
NRS, or a chemical, poison or organic solvent, or the identity of a con-
trolled substance alleged to have been in the possession of a person, the
expert’s affidavit is admissible in evidence in a criminal trial in the dis-
trict court in any county in the district or a preliminary examination or
trial in any justice’s or municipal court in any county in the district to
prove the identity of the person from whom the affiant received the
blood or urine or purported controlled substance for analysis and the
amount of alcohol or the presence or absence of a controlled substance,
chemical, poison or organic solvent, as the case may be.

2. A person’s affidavit is admissible in evidence in any criminal or
administrative proceeding to prove:

(2) That he has been certified by the director of the department of
motor vehicles and public safety as being competent to operate devices
of a type which have been certified by the committee on testing for
intoxication as accurate and reliable for testing a person’s breath,
blood or urine to determine the amount by weight of alcohol in his
blood;
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(b) The identity of a person from whom the affiant obtained a sample
of breath, blood or urine;

() That the affiant tested the sample using a device of a type so certi-
fied and that the device was functioning properly; and

(d) The amount of alcohol that he found in the person’s blood.

3. The affidavit of .a person who prepared a chemical solution or

evidence in any criminal or administratjve proceeding to prove:

(a) The affiant’s occupation;

(b) That he prepared a solution or gas having the chemical composi-
tion which is specified by the manufacturer of the device as necessary
for accurately calibrating it; and

(c) The name of the law enforcement agency or laboratory to which
he delivered the solution or gas.

4. The affidavit of a person who calibrates a device for testing
another’s breath to determine the amount of alcohol in his blood is
admissible in evidence in any criminal or administrative proceeding to
prove:

scribed in the regulations of the committee on testing for intoxication;

the committee’s regulations; and

(d) Upon completing the calibration of the device, it was operating
properly. :

5. The affidavit of a person who withdraws a sample of blood from
another for fthe purpose of] analysis by an expert as mentioned in sub-
section 1 is admissible in any criminal or administrative proceeding to
prove:

(a) The occupation of the affiant;

(b) The identity of the person from whom the affiant withdrew the
sample;

(c) The fact that the affiant kept the sample in his sole custody or con-
trol and in substantially the same condition as when he first obtained ir
until delivering it to another: and

(d) The person to whom the afflant delivered jt.

6. The affidavit of a person who receives from another a sample of
blood or urine or other tangible evidence that is alleged to contain alco-

(a) The occupation of the affiant;

(b) The fact that the affiant received a sample or other evidence from
another person and kept it in his sole custody or control in substantially
the same condition as when he first received it until delivering it to
another; and
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(c) The identity of the person to whom the affiant delivered it.

7. The committee on testing for intoxication shall adopt regulations
which prescribe the form of the affidavits described in this section.

Sec. 111. NRS 62.221 is hereby amended to read as follows:

62.221 Whenever any child is found te have viclated a traffic law or
ordinance, the judge, or his duly authorized representative, shall for-
ward to the department of motor vehicles [,] and public safety, in the
form required by NRS 483.450, a record of Isuch} the violation, other
than viclation of a law or ordinance governing standing or parking, and
may [, in his discretion, do one, some] do any or all of the following:

1. Impose a fine. .

2. Recommend to the department of motor vehicles and public safety
the suspension of the child’s driver’s license.

3. Require that the child attend and complete a traffic survival
course.

4. Order that the child or his parents pay the reasonable cost of the
child’s attending the traffic survival course.

5. Order the child to be placed on a work detail fin order} to repay
any fine imposed.

6. Order the child placed on probation.

Sec. 112. NRS 62.360 is hereby amended to read as follows:

62.360 1. The court shall make and keep records of all cases
brought before it.

2.. The records may be opened to inspection only by order of the
court to persons having a legitimate interest therein except that a
release without a court order may be made of any: -

(a) Records of traffic violations which are being forwarded to the
department of motor vehicles [;] and public safety; and

(b) Records which have not been sealed and are required by the
department of parole and probation for preparation of presentence
_ reports pursuant to NRS 176.135.

3. The clerk of the court shall prepare and cause to be printed
forms for social and legal records and other papers as may be required.

4. Whenever the conduct of a juvenile with respect to whom the
jurisdiction of the juvenile court has been invoked may be the basis of a
civil action, any party to the civil action may petition the court for -
release of the child’s name, and upon satisfactory showing to the court
‘that the purpose in obtaining the information is for use in a civil action
brought or to be brought in good faith, the court shall order the release
of the child’s name and authorize its use in the civil action.

Sec. 113. NRS 108.310 is hereby amended to read as follows:

108.310 Subject to the provisions of NRS 108.315, the lien created
in NRS 108.270 to 108.360, inclusive, may be satisfied as follows:

1. The lien claimant shall give written notice to the person on whose
account the storing, maintaining, keeping, repairing, labor, fuel,
supplies, facilities, services or accessories were made, done or given,
and to any other person known to have or to claim an interest in the
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motor vehicle, aircraft, motorcycle, motor or aircraft equipment, air-
craft parts or trailer, upon which the lien is asserted, and to the:

(2) Manufactured housing division of the department of commerce
with regard to mobile homes and commercial coaches as defined in
chapter 489 of NRS; or v

(b) [Motor vehicle registration] Registration division of the depart-
ment of motor vehicles and public safety with regard to all other items
included in this section. ’ '

2. In accordance with the terms of a notice so given, a sale by auc-
tion may be had to satisfy any valid claim which has become a lien on
the motor vehicle, aircraft, motorcycle, motor or aircraft equipment,
aircraft parts or trailer. The sale must be had in the place where the
lien was acquired, or, if that place is manifestly unsuitable for the pur-
pose, at the nearest suitable place.

3. After the time for the payment of the claim specified in the notice
has elapsed, an advertisement of the sale, describing the motor vehicle,
aircraft, motorcycle, motor or aircraft equipment, aircraft parts or
trailer to be sold, and stating the name of the owner or person on
whose account it is held, and the time and place of the sale, must be
published once a week for 2 consecutive weeks, being 3 successive
weekly issues, in a newspaper published in the place where the sale is
to be held, but if no newspaper is published in that place then in some
newspaper published in this state and having a general circulation in
that place. The sale must not be held less than 15 days [from] afier the
time of the first publication. .

4. From the proceeds of the sale the lien claimant who furnished the
services, labor, fuel, accessories, facilities or supplies shall satisfy his
lien, including the reasonable charges of notice, advertisement and sale.
The balance, if any, of the proceeds must be delivered, on demand, to
the person to whom he would have been bound to deliver, or justified in
delivering, the motor vehicle, aircraft, motorcycle, motor or aircraft
equipment, aircraft parts or trailer.

Sec. 114. NRS 108.315 is hereby amended to read as follows:

108.315 1. Any keeper of a trailer park who desires to enforce a
lien for unpaid rent or rent and utilities under the provisions of NRS
108.270 to 108.360, inclusive, shall, within 15 days after the rent is 30
days past due, make a demand in writing upon the registered owner of
the trailer, for the amount due, stating that a lien is claimed on the
trailer. A copy of the demand must be sent to every holder of a security
interest in the trailer by registered or certified mail.

2. For the purpose of obtaining the name and address of a holder of
a security interest in the trailer, the trailer park keeper shall request
that information before making the demand for payment from the:

(a) Manufactured housing division of the department of commerce
with regard to mobile homes and commercial coaches as defined in
chapter 489 of NRS.

(b) Department of motor vehicles and public safety with regard to all
other vehicles.
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Sec. 2. 'NRS 3.095 is hereby amended to read as follows:

3.095 1. If a district judge at the time of his death had retired and was
then receiving a pension under the provisions of NRS 3.090, or if at the
time of his death the judge had not retired but had performed sufficient
service for retirement under the provisions of NRS 3.090, the surviving
spouse, if the spouse has attained the age of 60 years, is entitled, until his
death or remarriage, to receive payments of $750 per month.

2. If a surviving spouse of a judge is not eligible to receive benefits
pursuant to subsection 1, he is entitled, until his death or remarriage or
until he becomes eligible to receive such benefirs, 1o receive payments equal
in amount to the payment provided .in subsection 1 of NRS 286.674 for the
spouse of a deceased member of the public employees’ retirement system.

3. To obtain these benefits, the surviving spouse must make application
to the board, commission or authority entrusted with the administration of
the judges’ pensions and furnish such information as may be required
pursuant to reasonable regulations adopted for the purpose of carrying out
the intent of this section.

" [3.] 4 1t is the intent of this section that no special fund be created for
the purpose of paying these benefits, and all payments made under the
provisions of this section are to be made out of and charged to any fund
created for the purpose of paying pension benefits to district judges.

Sec. 3. The surviving spouse of a justice of the supreme court or district
judge who died before July 1, 1987, is entitled to receive the benefits
provided in this act, beginning July 1, 1987.

Assembly Bill No. 609--Committee on Judiciary
_ CHAPTER 352

AN ACT relating to witnesses; limiting the matters provable by the affidavits of certain
experts as to the presence of alcohol or a controlled substance; and providing other
matters properly relating thereto.

[Approved June 8, [987]

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. NRS 50.315 is hereby amended to read as follows:

50315 1. Whenever any person has qualified in the district court of
any county as an expert witness for the purpose of testifying regarding the
presence in the blood or urine of a person of alcohol, a controlled substance
whose use or possession is regulated by chapter 453 of NRS, or a chemical,
poison or organic solvent, or the identity of a controlled substance alleged to
have been in the possession of a person, the expert’s affidavit is admissible
in evidence in an administrative proceeding or in a criminal trial in the

Jye
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district court in any county -in the district or a preliminary examination or
trial in any justice’s or municipal court in any county in the district to prove
the identity of the person from whom the affiant received the blood or urine
or purported controlled substance for analysis and the amount of alcohol or
the presence or absence of a controlled substance, chemical, poison or
organic solvent, as the case may be..

2. A person’s affidavit is admissible in evidence in any criminal or
administrative proceeding to prove:

(a) That he has been certified by the director of the department of motor
vehicles and public safety as being competent to operate devices of a type
which have been certified by the committee on testing for intoxication as
accurate and reliable for testing a persom’s breath, blood or urine to
determine the amount by weight of alcohol in his blood;

(b) The identity of a person from whom the affiant obtained a sample of
breath, blood or urine;

(c) That the affiant tested the sample using, a device of a type so certified
and that the device was functioning properly; and

(d) The amount of alcohol that he found in the person’s blood.

3. The affidavit of a person who prepared a chemical solution or gas
which has been used in cahbratmg a device for testing another’s breath to
determine the amount of alcohol in his blood is admissible in evidence in
any criminal or administrative proceeding to prove

(a) The affiant’s occupation; and

(b) That he prepared a solution or gas having the chemical composition
which is specified by the manufacturer of the device as necessary for
accurately calibrating it . {; and

(c) The name of the law enforcement agency or laboratery to which he
delivered the solution or gas.] :

4. The affidavit of a person who calibrates a device for testing another’s
breath to determine the amount of alcohol in his blood is admissible in
evidence in any criminal or administrative proceeding to prove:

(a) The affiant’s occupation;

(b) That on a specified date he calibrated such a device at a named law
enforcement agency by using the procedures and equipment prescribed in the
regulations of the committee on testing for intoxication;

(c) That the calibration was performed within the period required by the
committee’s regulations; and

(d) Upon completing the calibration of the device, it was operating
properly.

5. The affidavit of a person who withdraws a sample of blood from
another for analysis by an expert as mentioned in subsection 1 is admissible
in any criminal or administrative proceeding to prove:

(a) The occupation of the affiant;

(b) The identity of the person from. whom the affiant withdrew the
sample;

(c) The fact that the affiant kept the sample in his sole custody or control

w L«
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and in substantially the same condition as when he ﬁrst obtained it until
delivering it to another; and

{(d) The person to whom the affiant delivered it.

6. The affidavit of a person who receives from another a-sample of blood
or urine or other tangible evidence that is alleged to contain alcohol or a
controlled substance, chemical, poison or organic solvent may be admitted in
any criminal or administrative proceeding to prove:

(a) The occupation of the affiant;

(b) The fact that the affiant received a sample or other evidence from
another person and kept it in his sole custody or control in substantially the
same condition as when he first received it until delivering it to another; and

(c) The identity of the person to whom the affiant delivered it.

7. The committee on testing for intoxication shall- adopt regulations
which prescribe the form of the affidavits described in this section.

Senate Bill No. 253--Committee on Commerce and Labor
CHAPTER 353

AN ACT relating to pharmacy; requiring persons who dispense drugs to comply with the
regulations of the state board of pharmacy; requiring practitioners to obtain
authorization from the board to dispense controlled substances or dangerous drugs;
and providing other matters properly relating thereto.

[Approved June 9, 1987])

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS: '

Section 1. NRS 630.306 is hereby amended to read as follows:

630.306 The following acts, among others, constitute grounds for
initiating disciplinary action or denying licensure:

1. Inability to practice medicine with reasonable skill and safety because
of illness, a mental or physical condition or the use of alcohol, drugs,
narcotics or any other substance.

2. Engaging in any conduct:

(a) Which is intended to deceive; [or]
~ (b) Which the board has determined is a violation of the standards of
practice established by regulation of the board [.] ; or '

(c) Which is in violarion of a regulation adopted by the state board of
pharmacy.

3. Administering, dispensing or prescribing any controlled substance as
defined in chapter 453 of NRS, or any dangerous drug as defined in chapter
454 of NRS, to or for himself or to others except as authorized by law.

4. Performing, assisting or advising the injection of any substance 4
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containing liquid silicone into the human body, except for the use of silicone
oil to repair a retinal detachment.

5. Practicing or offering to practice beyond the scope permitted by law,
or performing services which the licensee knows or has reason to know that
he is not competent to perform. * '

6. Performing, without first obtaining the informed consent of the patient
or his family, any procedure or prescribing any therapy which by the current
standards of the practice of medicine are experimental.

7. Continual failure to exercise the skill or diligence or use the methods
ordinarily exercised under the same circumstances by physicians in good
standing practicing in the same specialty or field.

8. Making or filing a report which the licensee or applicant knows to be
false or failing to file a record or report as required by law or regulation.

5. Failing to comply with the requirements of NRS 630.254.

10. Habitual intoxication from alcoho] or dependency on controlled
substances. .

11. Failure by a licensee or applicant to report, within 30 days, the
revocation, suspension or surrender of his license to practice medicine in
another jurisdiction.

12. Failure to be found competent to practice medicine as a result of an
examination to determine medical competency pursuant to NRS 630.318.

Sec. 2. NRS 631.3485 is hereby amended to read as follows:

631.3485 The following acts, among others, constitute unprofessional
conduct:

1. Willful or repeated violations of the provisions of this chapter;

2. Willful or repeated violations of the regulations of the board of health
, the stare board of pharmacy or [the regulations of] the board of dental
examiners; or

3. Failure to pay the fees for a license.

Sec. 3. NRS 633.131 is hereby amended to read as follows:

633.131 1. ““Unprofessional conduct’’ includes:

(a) Willfully making a false or fraudulent statement or submitting a forged
or false document in applying for a license to practice osteopathic medicine.

~ (b) Failure of a licensee to designate his school of practice in the
professional use of his name by the term D.O., osteopathic physician or
doctor of osteopathy, or by a similar term.

(c) Directly or indirectly giving to or receiving from any person,
corporation or other business organization any fee, commission, rebate or
other form of compensation for sending, referring-or otherwise inducing a
person to communicate with an osteopathic physician in his professional
capacity or for any professional services not actually and personally
rendered, except as provided in subsection 2.

(d) Employing, directly or indirectly, any suspended or unlicensed person
- in the practice of osteopathic medicine, or the aiding or abetting of any
unlicensed person to practice osteopathic medicine.

(e) Advertising the practice of osteopathic medicine in a manner which
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(1) The administrator of the aging services division;
(2) The administrator of the division for review of health resources and
Jsts; .
(3) The administrator of the health division;
. (4) The administrator of the rehabilitation division;
(5) The state welfare administrator; and
(6) The administrator of the youth services division.

(b) Shall administer, through the divisions of the depariment, the
ovisions of chapters 210, 422 to 427A, inclusive, [431] 432 to 436,
clusive, 439 to 443, inclusive, 446, 447, 449, 450, 458 and 615 of NRS,
RS 444.003 to 444.430, inclusive, 445.015 to 445.038, inclusive, and all
her provisions of law relating to the functions of the divisions of the
>partment, but is not responsible for the clinical activities of the health
vision or the professional line activities of the other divisions.

(c) Has such other powers and duties as are provided by law.

2. The governor shall appoint the administrator of the mental hygiene
id mental retardation division.

- Sec. 2. NRS 431.103, 431.105, 431.107 are hereby repealed.

Senate Bill No. 480--Committee on Judiciary
CHAPTER 658

U ACT relating to statutory interpretation; providing a definition of the term *‘controlled
substance’’ applicable to Nevada Revised Statutes as a whole; and providing other
matters properly relating thereto.

[Approved June 18, 1987)

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. The preliminary chapter of NRS is hereby amended by
ding thereto a new section .to read as follows:

Except as otherwise expressly provided in a particular statute or required
the context, ‘‘controlled substance’’ means a drug, immediate precursor
other substance which is listed in schedule L 11, I, IV or V for control
the state board of pharmacy pursuant to NRS 453. 146.

© Sec. 2. NRS 50.315 is hereby amended to read as follows:

50.315 1. Whenever any person has qualified in the district court of
y county as an expert witness [for the purpose of testifying] to testify
jarding the presence in the blood or urine of a person of alcohol, a
atrolled substance , [whose use or possession is regulated by chapter 453
NRS,] or achemical, poison or organic solvent, or the identity of a
rrolled substance alleged to have been in the possession of a person, the
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expert’s affidavit is admissible in evidence in a criminal trial in the district
court in any county in the district or a preliminary examination or trial in
_any justice’s or municipal court in any county in the district to prove the
identity of the person from whom the affiant received the blood or urine or
purported controlied substance for analysis and the amount of alcohol or the
presence or absence of a controlled substance, chemical, poison or organic
solvent, as the case may be.

2. A person’s affidavit is admissible in evidence in any criminal or
administrative proceeding to prove:

{(a) That he has been certified by the director of the department of motor
vehicles and. public safety as being competent to operate devices of a type
which have been certified by the committee on testing for intoxication as
accurate and reliable for testing a person’s breath, blood or urine to
determine the amount by weight of alcohol in his blood; '

(b) The identity of a person from whom the affiant obtained a sample of
breath, blood or urine;

(c) That the affiant tested the sample using a device of a type so certified
and that the device was functioning properly; and

{d) The amount of alcohol that he found in the person’s blood.

3. The affidavit of a person who prepared a chemical solution or gas
which has been used in calibrating a device for testing another’s breath to
determine the amount of alcohol in his blood is admissible in evidence in
any criminal or administrative proceeding to prove:

(a) The affiant’s occupation;

{b) That he prepared a solution or gas having the chemical composition
which is specified by the manufacturer of the device as necessary for
accurately calibrating it; and

(c) The name of the law enforcement agency or laboratory to which he
delivered the solution or gas. ‘

4. The affidavit of a person who calibrates a device for testing another’s
breath to determine the amount of alcohol in his blood is admissible in
evidence in any criminal or administrative proceeding to prove:

(a) The affiant’s occupation;

(b) That on a specified date he calibrated such a device at a named law
enforcement agency by using the procedures and equipment prescribed in the
regulations of the committee on testing for intoxication;

(c) That the calibration was performed within the period required by the
committee’s regulations; and

(d) Upon completing the calibration of the device, it was operating
properly. :

5. The affidavit of a person who withdraws a sample of blood from
another for analysis by an expert as mentioned in subsection 1 is admissible
in any criminal or administrative proceeding to prove:

(a) The occupation of the affiant;

(b) The identity of the person from whom the affiant withdrew the
sample;
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(c) The fact that the affiant kept the sample in his sole custody or control
nd in substantially the same condition as when he first obtained it until
elivering it to another; and ‘ ’

(d) The person to whom the affiant delivered it.

6. The affidavit of a person who receives from another a sample of blood
r urine or other tangible evidence that is alleged to contain alcohol or a
ontrolled substance, chemical, poison or organic solvent may be admitted in
ny criminal or administrative proceeding to prove:

(a) The occupation of the affiant; .

(b) The fact that the affiant received a sample or other evidence from
nother person and kept it in his sole custody or control in substantially the
ime condition as when he first received it until delivering it to another; and

(c) The identity of the person to whom the affiant delivered it.

7. The committee on testing for intoxication shall adopt regulations
hich prescribe the form of the affidavits described in this section.

Sec. 3. NRS 50.325 is hereby amended to read as follows:

50.325 1. Whenever a person is charged with an offense punishable
inder chapters] pursuant to chapter 453 or 484 of NRS or homicide
sulting from driving a vehicle while under the influence of intoxicating
quor , [or] a controlled substance [as defined in chapter 453 of NRS,] or a
" lemical, poison or organic solvent, and it is necessary to prove the
dstence of any alcohol or the existence or identity of a controlled
tbstance, chemical, poison or organic solvent, the prosecuting attorney may
‘quest that the affidavit of an expert or other person described in NRS
).315 be admitted in evidence at the trial or preliminary hearing concerning
e offense.

2. The request must be made at least 10 days before the date set for the
al or preliminary hearing and must be sent to the defendant’s counsel and

the defendant, by registered or certified mail by the prosecuting attorney.

3. If the defendant or his counsel notifies the prosecuting attorney by
gistered or certified mail at least 96 hours before the date set for the trial
* preliminary hearing that the presence of the expert or other person is
‘manded, the affidavit must not be admitted. A defendant who demands the
esence of the expert or other person and is convicted of violating NRS
i4.379 or a provision of chapter 484 of NRS for which a driver’s license
2y be revoked shall pay the fees and expenses of that witness at the trial or
eliminary hearing.

4. If at the trial or preliminary hearing the affidavit of an expert or other
rson has been admitted in evidence, and it appears to be in the interest of
stice that the expert or other person be examined Or cross-examined in
rson, the judge or justice of the peace may adjourn the trial or hearing for
period of not to exceed 3 judicial days [for the purpose of receiving such]
receive the testimony. The time within which a preliminary hearing or
al is required is extended by the time of the adjournment. i

Sec. 4. NRS 52.395 is hereby amended to read as follows:
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52.395 1. When any substance alleged to be a controlled substance [as
defined in chapter 453 of NRS] is seized from a defendant by a peace
officer, the law enforcement agency of which [such] the officer is a member
may, with the prior approval of the prosecuting attorney, petition the district
court in the county in which the defendant is charged to secure permission to
destroy a part of [such] the substance.

2. Upon receipt of a petition filed pursuant to subsection 1, the district |
court shall order the. substance to be accurately weighed and the weight
thereof accurately recorded. [Both the] The prosecuting attorney or his
representative and the defendant or his representative [shall] must be allowed
to inspect and weigh the substance.

3. If after completion of the weighing process the defendant does not
knowingly and voluntarily stipulate to the weight of the substance, the
district court shall hold a hearing to make a judicial determination of the
weight of such substance. The defendant, his attorney and any other witness
the defendant may designate may be present and testify at such hearing..

4. After a determination has been made as to the weight of the
substance, the district court may order all of the substance destroyed except
that amount which is reasonably necessary to eénable each interested party to
analyze the substance to determine’ the composition of [such] the substance.
The district court shall order the remaining sample to be sealed and
maintained for analysis [prior to] before trial.

5. If the substance is finally determined not to be a controlled substance,
the owner may file a claim against the county to recover the reasonable
value of the property destroyed pursuant to this section.

6. The district court’s finding as to the weight of a substance destroyed
pursuant to this section is admissible in any subsequent proceeding arising
out of the same transaction.

Sec. 5. NRS 129.050 is hereby amended to read as follows:

129.050 1. Any minor who is under the influence of, or suspected of
being under the influence of, a controlled substance : [as defined by chapter
453 of NRS, or a dangerous or hallucinogenic drug:]

(a) May give express consent; or

(b) If unable to give express consent, shall be deemed to consent,
to the furnishing of hospital, medical, surgical or other care for the
treatment of abuse of drugs or related illnesses by any public or private
hospital, medical facility, facility for the dependent or any licensed
physician, and the consent of the minor is not subject to disaffirmance
because of minority.

2. Immunity from civil or criminal liability extends to any physician or
other person rendering care or treatment pursuant to subsection 1, in the
absence of negligent diagnosis, care or treatment.

3. The consent of the parent or the legal guardian of the minor is not
necessary to authorize such care, but any physician who treats a minor
pursuant to this section shall make every reasonable effort to report the fact
of treatment to the parent or parents or legal guardian within a reasonable

time after treatment.
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Sec. 67. Section 1 of Assembly Bill: No. 609 of this session is hereby
amended to read as follows: :

Section 1. NRS 50.315 is hereby amended to read as follows:

50.315 1. Whenever any person has qualified in the district court
of any county as an expert witness to testify regarding the presence in
the blood or urine of a person of alcohol, a controlled substance, or a
chemical, poison or organic solvent, or the identity of a controlled
substance alleged to have been in the possession of a person, the
expert’s affidavit is admissible in evidence in an administrative
proceeding or in a criminal trial in the district court in any county in
the district or a preliminary examination or trial in any justice’s or
municipal court in any county in the district to prove the identity of
the person from whom the affiant received the. blood or urine or
purported controlled substance for analysis and the amount of alcohol
or the presence or absence of a controlled substance, chemical, poison
-or organic solvent, as the case may be.

2. A person’s affidavit is admissible in evidence in any criminal or
administrative proceeding to prove:

(a) That he has been certified by the director of the department of
motor vehicles and public safety as being competent to operate devices
of a type which have been certified by the committee on testing for
intoxication as accurate and reliable for testing a persomn’s breath,
blood or urine to determine the amount by weight of alcohol in his
blood;

(b) The identity of a person from whom the affiant obtained a
sample of breath, blood or urine;

(c) That the affiant tested the sample using a device of a type so
certified and that the device was functioning properly; and

(d) The amount of alcohol that he found in the person’s blood.

3. The affidavit of a person who prepared a chemical solution or
gas which has been used in calibrating a device for testing another’s
breath to determine the amount of alcohol in his blood is admissible in
evidence in any criminal or administrative proceeding to prove:

(a) The affiant’s occupation; and :

(b) That he prepared a solution or gas having the chemical
composition which is specified by the manufacturer of the device as
necessary for accurately calibrating it . [; and '

(c) The name of the law enforcement agency or laboratory to which
he delivered the solution or gas.]

4. The affidavit of a person who calibrates a device for testing
another’s breath to determine the amount of alcohel in his blood is
admissible in evidence in any criminal or administrative proceeding to
prove: ' :

(a) The affiant’s occupation,; }

(b) That on a specified date he calibrated such a device at a named
law enforcement agency by using the procedures and equipment



1580 - LAWS OF NEVADA Ch. 659

prescribed in the regulations of the' committee on testing for
intoxication; )

(c) That the calibration was performed within the period required by
the committee’s regulations; and :

(d) Upon completinig the calibration of the device, it was operating
properly.- _

5. The affidavit of a person who withdraws a sample of blood from
another for analysis by an expert as mentioned in subsection 1 is
admissible in any criminal or administrative proceeding to prove:

(a) The occupation of the affiant; i

(b) The identity of the person from whom the affiant withdrew the -
sample; : ’

(c) The fact that the affiant kept the sample in his sole custody or
control and in substantially the same condition as when he first
obtained it until delivering it to another; and

(d) The person to' whom the affiant delivered it.

6. The affidavit of a person who receives from another a sample of
blood or urine or other tangible evidence that is alleged to contain
alcohol or a controlled substance, chemical, poison or organic solvent
may be admitted in any criminal or administrative proceeding to prove:

(a) The occupation of the affiant;

(b) The fact that the affiant received a sample or other evidence
from another person and kept it in his sole custody or control in
substantially the same condition as ‘when he first received it until
delivering it to another; and

(c) The identity of the person to whom the affiant delivered it.

7. The committee on testing for intoxication shall adopt regulations
which prescribe the form of the affidavits described in this section.

Sec. 68. NRS 453.041, 484.376 and 639.0055 are hereby repealed.
Sec. 69. This act shall become effective upon passage and approval.

Assembly Bill No. 859--Committee on Government Affairs
CHAPTER 659
AN ACT relating to administrative regulations; temporarily revising the procedure for
adoption of administrative regulations; ratifying the adoption of the administrative

regulations in the Nevada Administrative Code; and providing other matters
properly relating thereto.

[Approved June 18, 1987)]

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 233B of NRS is hereby amended by adding thereto a
new section to read as follows:
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_ The Nevada Administrative Code as most recently revised or supplemented
before May 15, 1987, and the text of those regulations which have been
prepared by the legislative counsel for inclusion in the Nevada
Administrative Code on or before May 15, 1987, but have not been included,
are hereby ratified.

Sec. 2. NRS 233B.066 is hereby amended to read as follows:

233B.066 Each adopted regulation which is [to be submitted to the
legislative commission for review] filed with the secretary of state must be
accompanied by a statement concerning the regulation which contains the
following information: _

1. A description of how public comment was solicited, a summary of
public response, and an explanation how other interested persons may obtain
a copy of the summary,

2. A description of how comment was solicited from affected businesses,
a summary of their response, and an explanation how other interested
persons may obtain a copy of the summary.

3. The estimated economic effect of the regulation on the business which
it is to regulate .and on the public. These must be stated separately, and in.
each case must include: :

(a) Both adverse and beneficial effects; and

(b) Both immediate and long-term effects. ,

4. The estimated cost to the agency for enforcement of the proposed
regulation.

5. A description of any regulations of other state or government agencies
which the proposed regulation overlaps or duplicates and a statement
explaining why the duplication or overlapping is necessary.

Sec. 3. NRS 233B.067 is hereby amended to read as follows:

233B.067 1. After adopting a regulation, the agency shall submit an
original and four copies of each regulation adopted, except an emergency
regulation or a temporary regulation, to the director of the legislative
counsel bureau for review by the legislative commission, which may refer it
to a joint interim committee, to determine whether the regulation conforms
to the statutory authority under which it was adopted and whether the
regulation carries out the intent of the legislature in granting that authority.
The director shall have endorsed on the original and duplicate copies of each
adopted regulation the date of their receipt and shall maintain one copy of
the regulation in a file and available for public inspection for 2 years.

2. The legislative commission or the joint interim committee if the
commission has referred it to such a committee, shall review the regulation
at its next regularly scheduled meeting if the regulation is received more
than 3 working days before the meeting and a regular meeting is held within
35 days after receipt of the regulation. The commission may appoint a
committee composed of three or more members of the commission or any
joint interim committee to examine proposed regulations received more than
35 days before a regular meeting is scheduled to be held. [If the commission
or committee does not object to a regulation within 35 days after its receipt,
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Senate Bill No. 68 —Committee on Judiciary
CHAPTER 44

AN ACT relating to witnesses; permitting the affidavit of an expert to be used in licu of his
testimony in certain proceedings for the purpose of establishing the quantity of a
controlled substance; and providing other matters properly relating thereto.

" [Approved March 29, 1989]

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. NRS 50.315 is hereby amended to read as follows:

50.315 1. [Whenever any] If a person has qualified in the district court
of any county as an expert witness to testify regarding the presence in the
blood or urine of a person of alcohol, a controlled substance, or a chemical,
poison or organic solvent, or the identity or quantity of a controlled substance
alleged to have been in the possession of a person, the expert’s affidavit is
admissible in evidence in an administrative proceeding or in a criminal trial in
the district court in any county in the district or a preliminary examination or
trial in any justice’s or municipal court in any county in the district to prove
[the] - ,

(a) The identity of the person from whom the affiant received the blood or
urine or purported controlled substance for analysis ; '

(b) The quantity of the purported controlled substance; and [the]

(c) The amount of alcohol or the presence or absence of a controlled
substance, chemical, poison or organic solvent, as the case may be. .

2. A person’s affidavit is admissible in evidence in any criminal or admin-
istrative proceeding to prove:

(a) That he has been certified by the director of the department of motor
~ vehicles and public safety as being competent to operate devices of a type
fwhich have been] certified by the committee on testing for intoxication as
accurate and reliable for testing a person’s breath, blood or urine to deter-
mine the amount by weight of alcohol in his blood;

(b) The identity of a person from whom the affiant obtained a sample of
breath, blood or urine;

(c) That the affiant tested the sample using a device of a type so certified
and that the device was functioning properly; and

(d) The amount of alcohol that he found in the person’s blood.

3. The affidavit of a person who prepared a chemical solution or gas
fwhich] thar has been used in calibrating a device for testing another’s breath

to determine the amount of alcohol in his blood is admissible in evidence in
" any criminal or administrative proceeding to prove:

(a) The affiant’s occupation; and

(b) That he prepared a solution or gas having the chemical composition
[which is] specified by the manufacturer of the device as necessary for .
accurately calibrating it.

4. The affidavit of a person who calibrates a device for testing another’s
breath to determine the amount of alcohol in his blood is admissible in
evidence in any criminal or administrative proceeding to prove:
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(2) The affiant’s occupation; ‘

(b) That on a specified date he calibrated such a device at a named law
enforcement agency by using the procedures and equipment prescribed in the
regulations of the committee on testing for intoxication; '

(c) That the calibration was performed within the period required by the
committee’s regulations; and

(d) Upon completing the calibration of the device, it was operating
properly. .

5. The .affidavit of a person who withdraws a sample of blood from
another for analysis by an expert as mentioned in subsection 1 is admissible in
any criminal or administrative proceeding to prove: -

(a) The occupation of the affiant; ,

(b) The identity of the person from whom the affiant withdrew the sample;

(c) The fact that the affiant kept the sample in his sole custody or control
aind in substantially the same condition as when he first obtained it until
delivering it to another; and _

(d) The person to whom' the affiant delivered it.

6. The affidavit of a person who receives from another a sample of blood
Or urine or other tangible evidence that is alleged to contain alcohol or a
;ontrolled substance, chemical, poison or organic solvent may be admitted in
iny criminal or administrative proceeding to prove:

(a) The occupation of the affiant;

(b) The fact that the affiant received a sample or other evidence from
mother person and kept it in his sole custody or control in substantially the
same condition as when he first received it until delivering it to another; and

(c) The identity of the person to whom the affiant delivered it.

7. The committee on testing for intoxication shall adopt regulations
[which prescribe] prescribing the form of the affidavits described ‘in this
iection.

See. 2. NRS 50.325 is hereby amended to read as follows:

50.325 1. [Whenever] If a person is charged with an offense punishable
»ursuant to chapter 453 or 484 of NRS or homicide resulting from driving a
rehicle while under the influence of intoxicating liquor, a controlled sub-
itance or a chemical, poison or organic solvent, and it is necessary to prove
thej -

(a) The existence of any alcohol [or the] ;

(b) The quantity of a controlled substance; or

(c) The existence or identity of a controlied substance, chemical, poison or
rganic solvent, . .
he prosecuting attorney may request that the affidavit of an expert or other
rerson described in NRS 50.315 be admitted in evidence at the trial or
reliminary hearing concerning the offense.

2. The request must be made at least 10 days before the date set for the
rial or preliminary hearing and must be sent to the defendant’s counsel and to
he defendant, by registered or certified mail by the prosecuting attorney.

3. If the defendant or his counsel notifies the prosecuting attorney by
egistered or certified mail at least 96 hours before the date set for the trial or
reliminary hearing that the presence of the expert or other person is
lemanded, the affidavit must not be admitted. A defendant who demands the
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presence of the expert or other person and is convicted of violating NRS
484.379 or a provision of chapter 484 of NRS for which a driver’s license
may be revoked shall pay the fees and expenses of that witness at the trial or
preliminary hearing.

4. If at the trial or preliminary hearing the affidavit of an expert or other
person has been admitted in evidence, and it appears to be in the interest of
justice that the expert or other person be examined or’ cross-examined in
person, the judge or justice of the peace may adjourn the trial or hearing for a
period of not to exceed 3 judicial days to receive the testimony. Should 3
judicial days not be sufficient in a county whose population is less than 25,000
to provide the presence of the expert or other person to be examined or cross-
examined, the judge, justice of the peace or hearing officer may extend the
period of adjournment for a period not exceeding 10 days. The time within
which a preliminary hearing or trial is required is extended by the time of the
adjournment. .

Assembly” Bill No. 28— Assemblymen Thompson, Bergevin, Spinello,
McGaughey, DuBois, Fay, Regan, Diamond, Callister, Adler, Chown-
ing, Jeffrey, Carpenter, Sheerin, Dini, Schofield, Wendell Williams,
Porter, Sedway, Bogaert, Kerns, Price, Sader, Lambert, Garner and
Kissam

CHAPTER 45

AN ACT relating to trade practices; prohibiting certain methods of solicitation by telephone;
providing a penalty; and providing other matters properly relating thereto.

[Approved March 29, 1989)

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 598 of NRS is hereby amended by adding thereto a
new.section to read as follows: :

1. Except as otherwise provided in subsection 2, a person shall not use an
aulomatic system to select and dial telephone numbers to play automatically a
recorded message 10:

(a) Solicit a person 1o purchase goods or services; or

(b) Request information for a survey if that information is to be used
directly 1o solicit a person to purchase goods or services.

2. This section does not prohibit the use of an automatic system to dial the
number of and play a recorded message to a person with whom the system’s
owner has a preexisting business relationship.

3. A person who violates this section is guilty of a misdemeanor.
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.Assembly Bill No.' 85—Committee on Judiciary
CHAPTER 52

AN ACT relating to witnesses; allowing a declaration made under the penalty of perjury by a
person who withdraws a sample of blood from another for analysis to be admitted in a
criminal or administrative proceeding to prove certain facts; and providing other
matters properly relating thereto.

[Approved April 14, 1993]

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. NRS 50.315 is hereby amended to read as follows:

50.315 1. If a person has qualified in the district court of any county as
an expert witness to testify regarding the presence in the blood or urine of a
person of alcohol, a controlled substance, or a chemical, poison or organic
solvent, or the identity or quantity of a controlled substance alleged to have
been in the possession of a person, the expert’s affidavit is admissible in
evidence in an administrative proceeding or in a criminal trial in the district
court'in any county in the district or a preliminary examination or trial in any
justice’s or municipal court in any county in the district to prove:
~ (a) The identity of the person from whom the affiant received the blood or
urine or purported controlled substance for analysis;

(b) The quantity of the purported controlled substance; and

(c) The amount of alcohol or the presence or absence of a controlled
substance, chemical, poison or organic solvent, as the case may be.

2. A person’s affidavit is admissible in evidence in any criminal or admin-
istrative proceeding to prove: ' '

(a) That he has been certified by the director of the department of motor
vehicles and public safety as being competent to operate devices of a type
certified by the committee on testing for intoxication as accurate and reliable
for testing a person’s breath, blood or urine to determine the amount by
weight of alcohol in his blood;

.(b) The identity of a person from whom the affiant obtained a sample of
breath, blood or urine;

(c) That the affiant tested the sample using a device of a type so certified
and that the device was functioning properly: and.

(d) The amount of alcohol that he found in the person’s blood.

3. The affidavit of a person who prepared a chemical solution or gas that
has been used in calibrating a device for testing another’s breath to determine
the amount of alcohol in his blood is admissible in evidence in any criminal or
administrative proceeding to prove:

(a) The affiant’s occupation; and

(b) That he prepared a solution or gas having the chemical composition
specified by the manufacturer of the device as necessary for accurately cali-
brating it. :

4. The affidavit of a person who calibrates a device for testing another’s
breath to determine the amount of alcohol in his blood is admissible in
evidence in any criminal or administrative proceeding to prove:

(a) The affiant’s occupation;
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(b) That on a specified date he calibrated such a device at a named law
enforcement agency by using the procedures and equipment prescribed in the
regulations of the committee on testing for intoxication;

(c) That the calibration was performed within the period required by the
committee’s regulations; and

(d) Upon completing the calibration of the device, it was operating
properly.

5. The affidavit or declaration made under the penalty of perjury of a
person who withdraws a sample of blood from another for analysis by an
expert as mentioned in subsection 1 is admissible in any criminal or adminis-
trative proceeding to prove:

(a) The occupation of the affiant [;] or declarant;

(b) The identity of the person from whom the affiant or declarant withdrew
the sample;

(c) The fact that the affiant or declarant kept the sample in his sole custody
or control and in substantially the same condition as when he first obtained it
until delivering it to another; and .

(d) The identity of the person to whom the affiant or declarant delivered it.

6. The affidavit of a person who receives from another a sample of blood
or urine or other tangible evidence that is alleged to contain alcohol or a
controlled substance, chemical, poison or organic solvent may be admitted in
any criminal or administrative proceeding to prove:

(a) The occupation of the afhant;

(b) The fact that-the affiant received a sample or other evidence from
another person and kept it in his sole custody or control in substantially the
same condition as when he first received it until delivering it to another; and

(c) The identity of the person to whom the affiant delivered it.

7. The committee on testing for intoxication shall adopt regulations pre-
scribing the form of the affidavits and declarations described in this section.

Sec. 2. NRS 50.325 is hereby amended to read as follows:

50.325 1. If a person is charged with an offense punishable pursuant to
chapter 453 or 484 of NRS or homicide resulting from driving a vehicle while
under the influence of intoxicating liquor, a controlled substance or a chemi- -
cal, poison or organic solvent, and it is necessary to prove:

(a) The existence of any alcohol;

(b) The quantity of a controlled substance; or

(c) The existence or identity of a controlled substance, chemical, poison or
organic solvent,
the prosecuting attorney may request that the affidavit or declaration of an
expert or other ‘person described in NRS 50.315 be admitted in evidence at
the trial or preliminary hearing concerning the offense.

2. The request must be made at least 10 days before the date set for the
trial or preliminary hearing and must be sent to the defendant’s counsel and to
the defendant, by registered or certified mail by the prosecuting attorney.

3. If the defendant or his counsel notifies the prosecuting attorney by
registered or certified mail at least 96 hours before the date set for the trial or
preliminary hearing that the presence of the expert or other person is
demanded, the affidavit or declaration must not be admitted. A defendant
who demands the presence of the expert or other person and is convicted of
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violating NRS 484.379 or a provision of chapter 484 of NRS for which a

driver’s license may be revoked shall pay the fees and expenses of that
witness at the tria] or preliminary hearing. ) ]

4. If at the trial or preliminary hearing the affidavit o declaration of an

- EXpert or other person has been admitteq in evidence, and it appears to be in

ing 10 days. The time within which a preliminary hearing or trial is required
is extended by the time of the adjournment.

Sec. 3. NRS 172.135 is hereby amended to read as follows:

172135 1. In the.investigation of a charge, for the purpose of either

in lieu of his personal:testimony or deposition.
2. The grand jury can receive none but legal evidence, and the best
evidence in degree, fo the exclusion of hearsay or secondary evidence.

Assembly Bill No, 101—Committee on Taxation
CHAPTER 53

AN ACT relating to taxation; authorizing the department of taxation to reduce or waive the
payment of interest owed for the nonpayment of certain taxes; authorizing the depart-
ment fo reduce the amount of a penalty it imposed for the nonpayment of certain taxes;
and providing other matters properly relating thereto.

[Approved April 14, 1993]

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS.

Section 1. NRS 360.419 js hereby amended to read as follows:

360.419 1. The department may, for good cause shown, waive or redyce
the payment of [a] the interest or penalty, or both, on any tax which is owed
to the state or to a county by any person. The department shall, upon the
request of any person, disclose the- . :

(a) Name of the person whose interest or penalty was waived or reduced;
and .

(b) Amount so waived or the amount of the reduction.
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2. This section applies to all taxes imposed under this Title except for
those imposed pursuant to chapter 364, 366, 371 or 375 of NRS.
Sec. 2. This act becomes effective upon passage and approval.

Assembly Bill No. 133—Committee on Government Affairs
CHAPTER 54

AN ACT relating to cities; authorizing the annexation of a portion of an unincorporated town by
a city under certain circumstances if the annexation is approved by the governing body
of the unincorporated town; and providing other matters properly relating thereto.

[Approved April 14, 1993}

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
i AND ASSEMBLY, DO ENACT AS FOLLOWS: :

Section 1. NRS 268.580 is hereby amended to read as follows:

268.580 1. The governing body of any city may extend the corporate
limits of [such] the city to include any territory which meets the general
standards of subsection [1] 2 and every part of which meets the requirements
of [either subsection 2, 3, 4 or 5.

1.] subsection 3, 4, 5 or 6.

2. The total area proposed to be annexed must meet the following
standards: ' :

(a) It must be contiguous to the annexing city’s boundaries at the time the
annexation proceedings are instituted.

(b) Not less than one-eighth of the aggregate external boundaries must be
contiguous to the boundaries of the annexing city.

(c) No part of the territory proposed to be annexed may be included within
the boundaries of another incorporated city [o1] as those boundaries exist on
July 1, 1983.

(d) No part of the territory proposed to be annexed may be included within
the boundaries of any unincorporated town as those boundaries exist on July
1, 1983 [.

2.1, without the prior approval of the governing body of the unincorpo-
rated town in which the territory is located.

3. All of the territory proposed to be annexed must be developed for urban
purposes. An area developed for urban purposes is defined as any area which
meets any one of the following standards: : ‘

(a) Has a total resident population density of two or more persons per acre
of land included within its boundaries;

(b) Has a total resident population density of one or more persons per acre
of land included within its boundaries, and is subdivided or parceled, through
Scparate ownerships, into lots or parcels such that at least 60 percent of the
total acreage consists of lots and parcels 5 acres or less in size and such that at
least 60 percent of the total number of lots and parcels are 1 acre or less in
size; or
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breath to determine the percent by weight of alcohol in the person’s [blood.]
breath. '

5. A court shall take judicial notice of the certification by the director of
the department of motor vehicles and public safety of a person to operate
testing devices of one of the certified types. If a test to determine the amount
of alcohol in a person’s [blood] breath has been performed with a certified
type of device by a person who is certified pursuant to NRS 484.3886 [,] or
section 1 of this act, it is presumed that the person operated the device
properly. o ‘

6. This section does not preclude the admission of evidence of a test of a
person’s breath [, blood or urine] where the:

(a) Information is obtained through the use of a device other than one of a
type certified by the committee on testing for intoxication.

(b) Test has been performed by a person other than one who is certified by
the director of the department of motor vehicles and public safety.

Sec. 15. NRS 488.213 is hereby amended to read as follows:

488.213 1f:

1. A manufacturer or technician in a laboratory prepares a chemical solu-
tion or gas to be used in calibrating a device for testing a person’s breath [,
blood or urine] to determine the percent by weight of alcchol in his [blood;]
breath; and '

2. The [manufacturer certifies or the] technician makes an affidavit that
the solution or gas has the chemical composition that is {specified by the
manufacturer of such a device as] necessary for calibrating the device,
it is presumed that the solution or gas has been properly prepared and is
suitable for calibrating the device.

Sec. 16. NRS 50.315 is hereby amended to read as follows:

50.315 1. If a person has qualified in the district court of any county as
an expert witness to testify regarding the presence in the breath, blood or
urine of a person of alcohol, a controlled substance, or a chemical, poison or
organic solvent, or the identity or quantity of a controlled substance alleged to
have been in the possession of a person, the expert’s affidavit is admissible in
evidence in an administrative proceeding or in a criminal trial in the district
court in any county in the district or a preliminary examination or trial in any
justice’s or municipal court in any county in the district to prove:

(2) [The identity of the person from whom the affiant received the blood or
urine or purported controlled substance for analysis;

(b)] The quantity of the purported controlled substance; and

[(c)] (b) The amount of alcohol or the presence or absence of a controlled
substance, chemical, poison or organic solvent, as the case may be.

2. A person’s affidavit is admissible in evidence in any criminal or admin-
istrative proceeding to prove:
~ (a) That he has been certified by the director of the department of motor
vehicles and public safety as being competent to operate devices of a type
certified by the committee on testing for intoxication as accurate and reliable
for testing a person’s breath [, blood or urine] to determine the amount by
weight of alcohol in his [blood;] breath;

{b) The identity of a person from whom the affiant obtained a sample of
breath ; [, blood or urine;]
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(c) That the affiant tested the sample using a device of a type so certified
and that the device was functioning properly; and

(d) The amount of alcohol that he found in the person’s [blood.] brearh.

3. The affidavit of a person who prepared a chemical solution or gas that
has been used in calibrating a device for testing another’s breath to determine
the amount of alcohol in his [blood] breath is admissible in evidence in any
criminal or administrative proceeding to prove:

(a) The affiant’s occupation; and

(b) That he prepared a solution or gas having the chemical composition
[specified by the manufacturer of the device as] necessary for accurately
calibrating it. ,

4. The affidavit of a person who calibrates a device for testing another’s
breath to determine the amount of alcohol in his [blood] breath is admissible
in evidence in any criminal or administrative proceeding to prove:

(a) The affiant’s occupation; - 7

(b) That on a specified date he calibrated [such a] the device at a named

“law enforcement agency by using the procedures and equipment prescribed in
the regulations of the committee on testing for intoxication; C

(c) That the calibration was performed within the period required by the
committee’s regulations; and

(d) Upon completing the calibration of the device, it was operating
properly. :

5. The affidavit or declaration made under the penalty of perjury of a
person who withdraws a sample of blood from another for analysis by an
expert as [mentioned] set forth in subsection 1 is admissible in any criminal
or administrative proceeding to prove:

(a) The occupation of the affiant or declarant;

(b) The identity of the person from whom the affiant or declarant withdrew
the sample; : _

(c) The fact that the affiant or declarant kept the sample in his sole custody
or control and in substantially the same condition as when he first obtained it
until delivering it to another; and

(d) The identity of the person to whom the affiant or declarant delivered it.

6. The affidavit of a person who receives from another a sample of blood
or urine or other tangible evidence that is alleged to contain alcohol or a
controlled substance, chemical, poison or organic solvent may be admitted in -
any criminal or administrative proceeding to prove:

(a) The occupation of the affiant;

(b) The fact that the affiant received a sample or other evidence from
another person and kept it in his sole custody or control in substantially the
same condition as when he first received it until delivering it to another; and

(c) The identity of the person to whom the affiant delivered it.

7. The committee on testing for intoxication shall adopt regulations pre-
scribing the form of the affidavits and declarations described in this section.

Sec. 17. Sections 4, 13 and 16 of this act become effective at 12:01 a.m.
on October 1, 1993. ’
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Assembly Bill No. 314—Committee on Government Affairs
~ CHAPTER 506

AN ACT relating to water; increasing the limit on the assessment for water dis(ribution expenses
incurred by the state engineer; making various changes to the hearing process for a
permit for the appropriation of public waters; increasing certain fees collected by the
slale engineer; requiring a quarterly report on the performance of the state engineer’s
office; and providing other matters properly relating thereto.

[Approved July 9, 1993]

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED [N SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. NRS 533.280 is hereby amended to read as follows:

533.280 1. The state engineer shall, between the first Monday of Octo-
ber and the first Monday of December of each year, prepare a budget of the
amount of money estimated to be necessary to pay the expenses of the stream
system or each water district for the then current year.

2. The budget must show the following detail:

(a) The aggregate amount estimated to be necessary to pay the expenses of
the stream system or water district.

(b) The aggregate water rights in the stream system or water district as
determined by the state engineer or the court.

(c) The unit charge necessary to provide the money required.

(d) The charge against each water user, which must be based upon the
proportion which his water right bears to the aggregate water rights in the
stream system, but the minimum charge is $1.

3. When the stream system lies in more than one county, a separate budget
must be prepared for each county showing only the claimants and charges
assessable within the county. : :

4. When the stream system irrigates more than 200,000 acres of land, the
assessment for water distribution expenses must not exceed [21] 25 cents per
acre-foot of water decreed.

Sec. 2. NRS 533.365 is hereby amended to read as follows:

533.365 1. Any person interested may, within 30 days from the date of
last publication of the notice of application, file with the state engineer a
written protest against the granting of the application, setting forth with
reasonable certainty the grounds of such protest, which shall be verified by
the affidavit of the protestant, his agent or attorney.

2. On receipt of a protest, the state engineer shall advise the applicant
whose application has been protested of the fact that the protest has been filed
with him, which advice shall be sent by [registered or] certified mail.

3. The state engineer shall [duly] consider the protest, and may, in his
discretion, hold hearings and require the filing of such evidence as he may
deem necessary to a full understanding of the rights involved . [; but no
hearing thereon shall be had except after due notice by registered or] The
State engineer shall give notice of the hearing by certified mail to both the
applicant and the protestant. The notice [shall give] must state the time and
place at which the hearing is to be held and [shall] must be mailed at least 15
days [prior to] before the date set for the hearing.

89
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2. The state board of education shall adopt regulations to carry out the
program. The regulations must prescribe the procedure by which a school
district may obtain a waiver from the requirements of the program.

Senate Bill No. 157 —Committee on Judiciary
CHAPTER 708

AN ACT relating to expert witnesses; revising the provisions governing the use of an affidavit or
declaration in lieu of the testimony of an expert witness as to the existence of alcohol
or a controlled substance; and providing other matters properly relating thereto.

[Approved July 7, 1995)

THE PEQPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 50 of NRS is hereby amended by adding thereto a
new section to read as follows:

1. The affidavit of a chemist and any other person who has qualified in the
district court of any county to lestify as an expert witness regarding the
presence in the breath, blood or urine of a person of alcohol, a controlled
substance, or a chemical; poison or organic solvent, or the identity or quan-
tity of a controlled substance alleged to have been in the possession of a
person, which is submitted to prove: '

(a) The quantity of the purported controlled substance; or

(b) The amount of alcohol or the presence or absence of a controlled
substance, chemical, polson or organic solvent, as the case may be,
is admissible in the manner provided in this section.

2. An affidavit which is submitted to prove any fact set forth in subsection
I must be admitted into evidence when submitted during any administrative
proceeding, preliminary hearing or hearing before a grand jury. The court
shall not sustain any objection to the admission of such an affidavit.

3. The defendant may object in writing to admitting into evidence an
affidavit submitted to prove any fact set forth in subsection 1 during his trial.
If the defendant makes such an objection, the court shall not admit the
affidavit into evidence and the prosecution may cause the person to testify in
Court fo any information contained in the affidavir.

Sec. 2. NRS 50.315 is hereby amended to read as follows:

50.315° 1. [If a person has qualified in the district court of any county as
an expert witness to testify regarding the presence in the breath, blood or
orine of a person of alcohol, a controlled substance, or a chemical, poison or
organic solvent, or the identity or quantity of a controlled substance alleged to
have been in the possession of a person, the expert’s affidavit is admissible in
evidence in an administrative proceeding or in a criminal trial in the district
court in any county in the district or a preliminary examination or trial in any
" justice’s or municipal court in any county in the district to prove: '

(2) The quantity of the purported controlled substance; and
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(b) The amount of alcohol or the presence or absence of a controlled
substance, chemical, poison or organic solvent, as the case may be.

2. A} Except as otherwise provided in subsections 6 and 7, a person’s
affidavit is admissible in evidence in any criminal or administrative proceed-
ing to prove:

(a) That he has been certified by the director of the department of motor
vehicles and public safety as being competent to operate devices of a type
certified by the committee on testing for intoxication as accurate and reliable
for testing a person’s breath to determine the amount by weight of alcohol in
his breath;

(b) The 1dent1ty of a person from whom the affiant obtained a sample of
breath; and

(c) That the affiant tested the sample using a device of a type so certified
and that the device was functioning properly . [; and

(d) The amount of alcohol that he found in the person’s breath.

3. The]

2. FExcept as otherwise provided in subsections 6 and 7, the affidavit of a
person who prepared a chemical solution or gas that has been used in cali-
brating a device for testing another’s breath to determine the amount of
alcohol in his breath is admissible in evidence in any criminal or admlmstra-
tive proceeding to prove:

(a) The affiant’s occupation; and

(b) That he prepared a solution or gas having the chemical composition
necessary for accurately calibrating it.

[4. The]

3. Except as otherwise provided in subsections 6 and 7, the affidavit of a
person who calibrates a device for testing another’s breath to determine the
amount of alcohol in his breath is admissible in evidence in any criminal or
- administrative proceeding to prove:

(a) The affiant’s occupation;

(b) That on a specified date he calibrated the device at a named law
enforcement agency by using the procedures and equipment prescribed in the
regulations of the committee on testing for intoxication;

(c) That the calibration was performed within the period required by the
committee’s regulations; and

(d) Upon completing the calibration of the device, it was operating
properly.

[5. The]

4. Except as otherwise provided in subsections 6 and 7, the affidavit or
declaration made under the penalty of perjury of a person who withdraws a
sample of blood from another for analysis by an expert as set forth in
[subsection] section 1 of this act is admissible in any criminal or administra-
tive proceeding to prove:

(a) The occupation of the affiant or declarant;

(b) The identity of the person from whom the affiant or declarant withdrew
the sample;

(c) The fact that the affiant or declarant kept the sample in his sole custody
or control and in substantially the same condition as when he first obtained it
until delivering it to another; and
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(d) The identity of the person to whom the affiant or declarant delivered it.

[6. The] '

3. Except as otherwise provided in subsections 6 and 7, the affidavit of a
person who receives from another a sample of blood or urine or other
tangible evidence that is alleged to contain alcohol or a controlled substance,
chemical, poison or organic solvent may be admitted in any .criminal or
administrative proceeding to prove:

(a) The occupation of the affiant; .

(b) The fact that the affiant received a sample or other evidence from
another person and kept it in his sole custody or control in substantially the
same condition as when he first received it until delivering it to another; and

(c) The identity of the person to whom the affiant delivered it. _

6. 1If, at or before the time of the trial, the defendant establishes that:

(a) There is a substantial and bona fide dispute regarding the facts in the
affidavit or declaration; and

(b) It is in the best interests of justice that the witness who signed the
affidavit or declaration be -cross-examined, '
the court may order the prosecution to produce the witness and may continue
the trial for any time the court deems reasonably necessary to receive such
testimony. The time within which a trial is required is extended by the time of
the continuance.

7. During any trial in which the defendant has been accused of committing
a felony, the defendant may object in writing to admitting into evidence an
affidavit or declaration described in this section. If the defendant makes such
an objection, the court shall not admit the affidavit or declaration into evi-
dence and the prosecution may cause the person to testify in court to any
information contained in the affidavit or declaration.

[7.] 8. The committee on testing for intoxication shall adopt regulations
prescribing the form of the affidavits and declarations described in this
section.

Sec. 3. NRS 50.325 is hereby amended to read as follows:

50.325 1. If a person is charged with an offense punishable pursuant to
chapter 453 or 484 of NRS or homicide resulting from driving a vehicle while
under the influence of intoxicating liquor, a controlled substance or a chemi-
cal, poison or organic solvent, and it is necessary to prove:

(a) The existence of any alcohol;

(b) The quantity of a controlled substance; or

(c) The existence or identity of a controlled substance, chemical, poison or
organic solvent,
the prosecuting attorney may request that the affidavit or declaration of an
expert or other person described in NRS 50.315 and section 1 of this act be
admitted [in] info evidence at the trial or preliminary hearing concerning the
offense. Except as otherwise provided in NRS 50.315 and section 1 of this
act, the affidavit or declaration must be admitted into evidence.

2. [The] If the request is to have the affidavit or declaration admitted into
evidence at a preliminary hearing or hearing before a grand Jury, the affidavit
or declaration must be admitted into evidence upon submission. If the request
is to have the affidavit or declaration admitted into evidence at trial, the
request must be [made] : ‘
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(a) Made at least 10 days before the date set for the trial [or preliminary
hearing and must be sent] ;

{b) Sent to the defendant’s counsel and to the defendant, by registered or
certified mail by the prosecuting attorney [.] ; and

(c) Accompanied by a copy of the affidavit or declaration and the name,
address and telephone number of the affiant or declarant.

3. [If the defendant or his counsel notifies the prosecuting attorney by
registered or certified mail at least 96 hours before the date set for the trial or
preliminary hearing that the presence of the expert or other person is
demanded, the affidavit or declaration must not be admitted. A defendant who
demands the presence of the expert or other person and. is convicted of
violating NRS 484.379 or a provision of chapter 484 of NRS for which a
driver’s license may be revoked shall pay the fees and expenses of that
witness at the trial or preliminary hearing. :

4. If at the trial or preliminary hearing the affidavit or declaration of an
expert or other person has been admitted in evidence, and it appears to be in
the interest of justice that the expert or other person be cxamined or cross-
examined in person, the judge or justice of the peace may adjourn the trial or
hearing for a period not to exceed 3 judicial days to receive the testimony. If
3 judicial days are not sufficient in a county whose population is less than
35,000 to provide the presence of the expert or other person to be examined
or cross-examined, the judge, justice of the peace or hearing officer may
extend the period of adjournment for a period not exceeding 10 days. The.
time within which a preliminary hearing or trial is required is extended by the
time of the adjournment.] The provisions of this section do not prohibit either
party from producing any witness to offer testimony at trial.

Senate Bill No. 171—Senator Rhoads
CHAPTER 709

AN ACT relating to the cost of litigation; authorizing courts to award as costs to the prevailing
party the costs of certain computerized services; and providing other matters properly
relating thereto. '

[Approved July 7, 1995]

.- THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. NRS 18.005 is hereby amended o read as follows:

18.005 For the purposes of NRS 18.010 to 18.150, inclusive, the term
““costs’ means: ‘

1. Clerks’ fees. :

2. Reporters’ fees for depositions, including a reporter’s fee for one copy
of each deposition.

3. Jurors” fees and expenses, together with reasonable compensation of an
officer appointed to act in accordance with NRS 16.120.
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The affidavit or declaration must contain the evidentiary foundation upon
* which the results of the test are based, including the description of the test,
the personnel involved and the controls employed in conducting the test. -
2. As used in this section:
(a) “Laboratory director” has the meaning ascribed to it in NRS

. 652.050.

(b) “Medical laboratory” has the meamng ascribed to it in NRS
'652.060.

Sec. 2. NRS 50.315 is hereby amended to read as follows:

50.315 1. Except as otherwise provided in subsections 6 and 7, [a
person’s] the affidavit or declaration of a person is admissible in evidence
in any criminal or administrative proceeding to prove: -

(a) That [he] the affiant or declarant has been certified by the director of
the department of motor vehicles and public safety as being competent to
operate devices of a type certified by the commitice on testing for
intoxication as accurate and reliable for testing a person’s breath to
determine the amount by weight of alcohol in his breath;

(b) The identity of a person from whom the affiant or declarant obtained
a sample of breath; and

(c) That the affiant or declarant tested the sample using a device of a
type so certified and that the device was functioning properly.

2. Except as otherwise provided in subsections 6 and 7, the affidavit or
declaration of a person who prepared a chemical solution or gas that has
been used in calibrating a device for testing another’s breath to determine
the amount of alcohol im his breath is admissible in evidence in any
criminal or administrative proceeding to prove:

(a) The [affiant’s occupation;] occupation of the affiant or declarant; and

(b) That [he prepared a] the solution or gas [having] has the chemical
composition necessary for accurately cahbratmg it.

3. Except as otherwise provided in subsections 6 and 7, the affidavit or
declaration of a person who calibrates a device for testing another s breath
to determine the amount of alcohol in his breath is admxssxble in evidence
in any criminal or administrative proceeding to prove:

(a) The [affiant’s occupation;] occupation of the affiant or declarant;

(b) That on a specified date [he] the affiant or declarant calibrated the
device at a named law enforcement agency by using the procedures and
equipment prescribed in the regulations of the committee on testing for
intoxication;

(c) That the calibration was performed within the period required by the
committee’s regulations; and

(d) Upon completing the calibration of the device, it was operating
properly.

4. Except as otherwise provided in subsecnons 6 and 7, the affidavit or
declaration made under the penalty of perjury of a person who withdraws a
sample of blood from another for analysis by an expert as set forth in NRS
50.320 is admissible in any criminal or administrative proceeding to prove:

(a) The occupation of the affiant or declarant;

(b) The identity of the person from whom the affiant or declarant
withdrew the sample;

5
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(c) The fact that the affiant or declarant kept the sample in his sole
custody or control and in substantially the same condition as when he first
obtained it until delivering it to another; and
(d) The identity of the person to whom the affiant or declarant delivered
1f. ’

5. Except as otherwise provided in subsections 6 and 7, the affidavit or
declaration-of a person who receives from another a sample of blood or
urine or other tangible evidence that is alleged to contain alcohol or a
controlled substance, chemical, poison or organic solvent may be admitted
in any criminal , civil or administrative proceeding to prove:

(a) The occupation of the affiant [;] or declarant; , _
(b) The fact that the affiant or declarant received a sample or other
evidence from another person and kept it in his sole custody or control in
substantially the same condition as when he first received it until delivering

it to another; and '

(c) The identity of the person to whom the affiant or declarant delivered
1f. .
6. If, at or before the time of the trial, the defendant establishes that:
(a) There is a substantial and bona fide dispute regarding the facts in the
affidavit or.declaration; and

(b) It is in the best interests of justice that the witness who signed the
affidavit or declaration be cross-examined,
the court may order the prosecution to produce the witness and may
continue the trial for any time the court deems reasonably necessary to
receive such testimony. The fime within which a trial is required is
extended by the time of the continuance.

7. During any trial in which the defendant has been accused of
committing a felony, the defendant may object in writing to admitting into
evidence an affidavit or declaration described in this section. If the
defendant makes such an objection, the court shall not admit the affidavit or
declaration into evidence and the prosecution may cause the person to
testify in court to any information contained in the affidavit or declaration.

. 8. The committee on testing for intoxication shall adopt regulations
prescribing the form of the affidavits and declarations described in this
section.

Sec. 3. NRS 50.320 is hereby amended to read as follows:

0 50.320 1. The affidavit or declaration of a chemist and any other
person who has qualified in the district court of any county to testify as an
expert witness regarding the presence in the breath, blood or urine of a
person of alcohol, a controlled substance, or a chemical, poison or organic
solvent, or the identity or quantity of a controlled substance alleged to have
been in the possession of a person, which is submitted to prove:

(a) The quantity of the purported controlled substance; or

(b) The amount of alcohol or the presence or absence of a controlled -
substance, chemical, poison or organic solvent, as the case may be,
is admissible in the manner provided in this section. .

2. An affidavit ‘or declaration which is submitted to prove any fact set
forth in subsection 1 must be admitted into evidence when submitted during
any administrative proceeding, preliminary hearing or hearing before a
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grand jury. The court shall not sustain any objection to the admission of
such an affidavit [.] or declaration. .

3. The defendant may object in writing to admitting into evidence an
affidavit or declaration submitted to prove any-fact set forth in subsection 1
during his trial. If the defendant makes such an objection, the court shall
not admit the affidavit or declaration into evidence and the prosecution may
cause the person to testify in court to any information contained in the
affidavit [.] or declaration.

Sec. 4. NRS 616C.230 is hereby amended to read as follows:

616C.230 1. Compensation is not payable pursuant to the provisions
of chapters 616A to 616D, inclusive, of NRS for an injury:

(a) Caused by the employee’s willful intention to injure himself.

(b) Caused by the employee’s willful intention to injure another. .

(c) Proximately caused by the employee’s intoxication. If the employee
was intoxicated at the time of his injury, intoxication must be presumed to
be a proximate cause unless rebutted by evidence to the contrary.

(d) Proximately caused by the employee’s use of a controlled substance.

If the employee had any amount of a controlled substance in his system at
the time of his injury for which the employee did not have a current and
lawful prescription issued in his mame, the controlled substance must be
presumed to be a proximate cause unless rebutted by evidence to the
confrary.
For the purposes of paragraphs (c) and (d), the affidavit or declaration of
an expert or other person described in NRS 50.315 is admissible to prove
the existence of any alcohol or the existence, quantity or identity of a
controlled substance in an employee’s system. If the affidavit or declaration
is to be so used, it must be submitted in the manner prescribed in NRS
616C.355.

2. No compensation is payable for the death, disability or treatment of
an employee if his death is caused by, or insofar as his disability is
aggravated, caused or continued by, an unreasonable refusal or neglect to
submit to or to follow any competent and reasonable surgical treatment or
medical aid.

3. If any employee persists in an unsanitary or injurious practice that
imperils or retards his recovery, or refuses to submit to such medical or
surgical treatment as is necessary to promote his recovery, his
compensation may be reduced or suspended.

4. An injured employee’s compensation, other than accident benefits,
must be suspended if:

(2) A physician or chiropractor determines that the employee is unable to
undergo treatment, testing or examination for the industrial injury solely
because of a condition or injury that did not arise out of and in the course
of his employment; and

(b) 1t is within the ability of the employee to correct the nonindustrial

condition or injury.
The compensation must be suspended until the Injured employee is able to
Tesume (reatment, testing or examination for the industrial injury. The
insurer may elect to pay for the treatment of the nonindustrial condition or
njury.
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A.B. 250

ASSEMBLY BILL NO. 250—-ASSEMBLYMAN MANENDO
(BY REQUEST)

MARCH 5, 2009

Referred to Committee on Judiciary

SUMMARY—Revises provisions relating to certain affidavits or
“declarations of experts. (BDR 4-1018)

FISCAL NOTE: Effect on Local Government: No.
Effect on the State: No.

EXPLANATION — Matter in bolded italics is new; matter between brackets jomitted-materio} is material to be omitted.

AN ACT relating to evidence; revising certain provisions governing
the admissibility of certain affidavits or declarations;
authorizing personal service of a request to have such
affidavits or declarations admitted into evidence at certain
trials; defining certain terms; and providing other matters
properly relating thereto.

Legislative Counsel’s Digest:

Existing law provides that if a person is qualified as an expert in a district court
in this State, the person’s affidavit or declaration regarding the presence in breath,
blood or urine of alcohol or certain other substances or regarding the identity or
quantity of a controlled substance may be admissible in certain proceedings.
Section 1 of this bill provides that for purposes of determining the admissibility of
such affidavits or declarations, the person may be qualified in any court of record in
this State, rather than only in a district court 1n this State. Section 1 also provides a
definition of the term chemist for purposes of the provisions governing the
admissibility of such affidavits and declarations. (NRS 50.320)

Section 2 of this bill authorizes a request to have such an affidavit or
declaration admitted into evidence at trial for certain offenses to be personally
served on the defendant’s counsel or the defendant, rather than only sent by
registered or certified mail. (NRS 50.325)
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THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. NRS 50.320 is hereby amended to read as follows:

50.320 1. The affidavit or declaration of a chemist and any
other person who has qualified in fthe-district-court-ofanyeounty} a
court of record in this State to testify as an expert witness regarding
the presence in the breath, blood or urine of a person of alcohol, a
controlled substance, or a chemical, poison, organic solvent or
another prohibited substance, or the identity or quantity of a
confrolled substance alleged to have been in the possession of a
person, which is submitted to prove:

(a) The quantity of the purported controlled substance; or

(b) The concentration of alcohol or the presence or absence of a
controlled substance, chemical, poison, organic solvent or another
prohibited substance, as the case may be,

“+ is admissible in the manner provided in this section.

2. An affidavit or declaration which is submitted to prove any
fact set forth in subsection 1 must be admitted into evidence when
submitted during any administrative proceeding, preliminary
hearing or hearing before a grand jury. The court shall not sustain
any objection to the admission of such an affidavit or declaration.

3. The defendant may object in writing to admitting into
evidence an affidavit or declaration submitted to prove any fact set
forth in subsection 1 during his trial. If the defendant makes such an
objection, the court shall not admit the affidavit or declaration into
evidence and the prosecuting attorney may cause the person to
testify to any information contained in the affidavit or declaration.

4. The Committee on Testing for Intoxication shall adopt
regulations prescribing the form of the affidavits and declarations
described in this section.

5. As used in this section, “chemist” means anmy person
employed in a medical laboratory, pathology Iaboratory,
toxicology laboratory or foremsic laboratory whose duties include,
without limitation:

(a) The analysis of the breath, blood or urine of a person to
determine the presence or quantification of alcohol or a controlled
substance, chemical, poison, organic solvent or another prohibited
substance; or

(b) Determining the identity or quantity of any controlled
substance.

Sec. 2. NRS 50.325 is hereby amended to read as follows:

50.325 1. If a person is charged with an offense listed in
subsection 4, and it is necessary to prove:

(a) The existence of any alcohol,

|

M

= A B 250 =




OO0 SJ Oy n W B

#hquMMWWMWWNNMMMNMN
—~oLVEINUILR LSO IaRRERREE oS Ean S

— % —

(b) The quantity of a controlled substance; or

(c) The existence or identity of a controlled substance, chemical,
poison, organic solvent or another prohibited substance,
= the prosecuting attorney may request that the affidavit or
declaration of an expert or other person described in NRS 50.315
and 50.320 be admitted into evidence at the preliminary hearing,
hearing before a grand jury or trial concerning the offense. Except
as otherwise provided in NRS 50.315 and 50.320, the affidavit or
declaration must be admitted into evidence at the trial.

2. If the request is to have the affidavit or declaration admitted
into evidence at a preliminary hearing or hearing before a grand
jury, the affidavit or declaration must be admitted into evidence
upon submission. If the request is to have the affidavit or declaration
admitted into evidence at trial, the request must be:

(a) Made at least 10 days before the date set for the trial;

(b) Sent to the defendant’s counsel and to the defendant by
registered or certified mail {by—the—prosecutineattorney} , or
pegsonal@ served on the defendant’s counsel or the defendant;
an

(c) Accompanied by a copy of the affidavit or declaration and
the name, address and telephone number of the affiant or declarant.

3. The provisions of this section do not prohibit either party
from producing any witness to offer testimony at trial.

4. The provisions of this section apply to any of the following
offenses:

(a) An offense punishable pursuant to NRS 202.257, 455A.170,
455B.080, 493.130 or 639.283.

(b) An offense punishable pursuant to chapter 453, 484 or 488
of NRS.

(c) A homicide resulting from driving, operating or being in
actual physical control of a vehicle or a vessel under power or sail
while under the influence of intoxicating liquor or a controlled
substance or resulting from any other conduct prohibited by NRS
484.379, 484.3795, 484.37955, subsection 2 of NRS 488.400, NRS
488.410, 488.420 or 488.425.

(d) Any other offense for which it is necessary to prove, as an
element of the offense:

(1) The existence of any alcohol;

(2) The quantity of a controlled substance; or

(3) The existence or identity of a controlled substance,
chemical, poison, organic solvent or another prohibited substance.
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Introduced in the Assembly on Mar 05, 2009.

By: (Bolded name indicates primary sponsorship)
Manendo

Revises provisions relating to certain affidavits or declarations of experts.
(BDR 4-1018)

Fiscal Notes

Effect on Local Government: No.
Effect on State: No.

Most Recent History Approved by the Governor. Chapter 16.
Action:
(See full list below)

Upcoming Hearings

Past Hearings
Assembly Judiciary Mar. 16, 2009 08:00 AM Minutes Do pass
Senate Judiciary Apr. 14,2009 08:30 AM  Minutes Do pass
Senate Judiciary Apr. 15,2009 08:30 AM  Minutes After Passage Discussion

Final Passage Votes

Assembly Final (As Mar. Yea Nay Excused Not Absent
Passage Introduced) 18 42, 0, 0, Voting 0, 0

Senate Final (As Apr. Yea Nay Excused Not Absent
Passage Introduced) 16 21, 0, 0, Voting 0, 0

Bill Text As Introduced As Enrolled

Bill History
Mar 05, 2009
e Read first time. Referred to Committee on Judiciary. To printer.
Mar 06, 2009
e From printer. To committee.
Mar 16, 2009
e From committee: Do pass.
Mar 17, 2009
e Read second time.
Mar 18, 2009
e Read third time. Passed. Title approved. (Yeas: 42, Nays: None.) To Senate.
Mar 19, 2009
e |n Senate. e s
e Read first time. Referred to Committee on Judiciary. To committee. 000,48

http://www.leg.state.nv.us/Session/75th2009/Reports/history.cf... 8/15/2013
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Apr 14, 2009
e From committee: Do pass.
Apr 15, 2009
e Read second time.
Apr 16, 2009
e Read third time. Passed. Title approved. (Yeas: 21, Nays: None.) To Assembly.
Apr17, 2009
e In Assembly. To enrollment.
Apr 21, 2009
-© Enrolled and delivered to Governor.
Apr 22, 2009
e Approved by the Governor. Chapter 16.
e Effective October 1, 2008.

N0 A

i

http://www.leg.state.nv.us/Session/75th2009/Reports/history.cf... 8/15/2013



MINUTES OF THE MEETING
OF THE
ASSEMBLY COMMITTEE ON JUDICIARY

Seventy-Fifth Session
March 16, 2009

The Committee on Judiciary was called to order by Chairman Bernie Anderson
at 8:08 a.m. on Monday, March 16, 2009, in Room 3138 of the Legislative
Building, 401 South Carson Street, Carson City, Nevada. The meeting was
videoconferenced to Room 44071 of the Grant Sawyer State Office Building,
555 East Washington Avenue, Las Vegas, Nevada. Copies of the minutes,
including the Agenda (Exhibit A), the Attendance Roster (Exhibit B), and other
substantive exhibits, are available and on file in the Research Library of the
Legislative Counsel Bureau and on the Nevada Legislature’'s website at
www.leg.state.nv.us/75th2009/committees/. In addition, copies of the audio
record may be purchased through the Legislative Counsel Bureau's Publications
Office (email: publications@Icb.state.nv.us; telephone: 775-684-6835).

COMMITTEE MEMBERS PRESENT:

Assemblyman Bernie Anderson, Chairman
Assemblyman Tick Segerblom, Vice Chair
Assemblyman John C. Carpenter
Assemblyman Ty Cobb

Assemblywoman Marityn Dondero Loop
Assemblyman Don Gustavson
Assemblyman John Hambrick
Assemblyman William C. Horne
Assemblyman Ruben J. Kihuen
Assemblyman Mark A. Manendo
Assemblyman Richard McArthur
Assemblyman Harry Mortenson
Assemblyman James Ohrenschali
Assemblywoman Bonnie Parnell

COMMITTEE MEMBERS ABSENT:

None
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Assembly Committee on Judiciary
March 16, 2009
Page 2

GUEST LEGISLATORS PRESENT:

None

STAFF MEMBERS PRESENT:

Jennifer M. Chisel, Committee Policy Analyst
Nick Anthony, Committee Counsel

Katherine Malzahn-Bass, Committee Manager
Sean McDonaid, Committee Secretary
Steven Sisneros, Committee Assistant

OTHERS PRESENT:

L.J. O'Neale, Deputy District Attorney, Clark County District Attorney's
Office, Las Vegas, Nevada
Bruce Nelson, Deputy District Attorney, Clark County District Attorney's
Office, Las Vegas, Nevada
Jason Frierson, Clark County Public Defender's Office, Las Vegas,
k Nevada
P.K. O'Neill, Chief, Records and Technology Division, Department of
Public Safety
Frank Adams, Executive Director, Nevada Sheriffs' and Chiefs'
Association, Mesquite, Nevada
- Sam Bateman, representing the Nevada District Attorneys Association,
Las Vegas, Nevada
Tony Almaraz, Deputy Chief, Nevada Highway Patrol, Department of
Public Safety ‘
Ronald Dreher, Government Affairs Director, Peace Officers Research
- Association of Nevada, Reno, Nevada
Brett Kandt, representing the Office of the Attorney General and the
Advisory Council for Prosecuting Attorneys, Carson City, Nevada

Chairman Anderson:
[Roll called. Opening remarks on protocol on testifying before the Committee ]

Assembiy Bill 244: Provides for the public auctioning of certain confiscated and
forfeited firearms under certain circumstances. (BDR 15-762)

Mr. Hambrick, do you want to make a disclosure relative to Assembly Bill 2447
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Assemblyman Hambrick:
It is my intent to withdraw the bill and hopefully resubmit it at some later date

should | return at another session.

Chairman Anderson:
It is Mr. Hambrick's bill, but it now belongs to the Committee since it has been

submitted to the floor and referred to this Committee. It is the pleasure of the
Committee. If there is no one objecting, we will put it back on the board, or do
you want it indefinitely postponed, Mr. Hambrick?

Assemblyman Hambrick:
Mr. Chairman, if it is the pleasure of the Chair, | would prefer that it be

indefinitely postponed.

Chairman Anderson:
Okay. So that we can close it, so we will not use it as a vehicle for another

piece of legislation, the Chair will entertain a motion to indefinitely postpone
A.B. 244, at the request of Mr. Hambrick.

ASSEMBLYMAN HAMBRICK MOVED TO INDEFINITELY POSTPONE
ASSEMBLY BILL 244.

All those in favor please indicate by saying aye. All those in opposition.
THE MOTION PASSED UNANIMOUSLY.

Mr. Secretary, please record it as unanimous, with Mr. Mortenson now being in
attendance, an indefinite postponement of A.B. 244.

[The motion to indefinitely postpone set out above, which action was in doubt
by the Committee, was taken up again on March 18, 2009, and the motion to
indefinitely postpone was subsequently made, seconded, and passed at that

meeting.]

Let me open the hearing on Assembly Bill 250.

Assembly Bill 250: Revises provisions relating to certain afﬁdavnts or
declarations of experts. (BDR 4-1018)

Assemblyman Mark A. Manendo, Clark County Assembly District No. 18:
| bring forth Assembly Bill 250 on behalf of the Nevada District Attorneys
Association. In Las Vegas, we have Mr. O'Neale and Mr. Nelson, who are the

[
-3
o
i
¢



Assembly Committee on Judiciary
March 16, 2009
Page 4

experts in this particular area. | wouid like them to testify since | am proposing

the bill for them.

L.J. O'Neale, Deputy District Attorney, Clark County District Attorney's Office,
Las Vegas, Nevada:

| am the chief of our vehicular crimes unit. Among our responsibilities is the

prosecution of misdemeanor driving while under the influence (DUI) offenses.

We have asked for your consideration of this bill because it is a procedural biil.

It does not affect anyone's substantive rights. However, it does make things a

littie bit easier and a lot less expensive.

The first portion of the bill amends MNevada Revised Statutes (NRS) 50.320
regarding the admissibility of an affidavit to change the qualification requirement
from a person who is qualified "in the district court of any county” to "a court
of record.” When the statute was first introduced in 1971, the district court
was the only court of record. In 1979, justice courts and designated municipal
courts became courts of record, but the language in the statute was never
changed to accommodate this new reality. This is significant because, with the
crowding of the courts, especially the district court, we have people who have
been working and are qualified as experts who have never actually had the
chance to testify in a district court trial just because of the competition to get
court time for various cases. This does not affect us so much as it does
proceedings such as the Department of Motor Vehicles' administrative hearings,
which accept affidavits from people who are qualified. We have people who
have been working in the Las Vegas Metropolitan Police Department's (Metro)
crime lab for four or five years who are not qualified under the present statute
because they never qualified as an expert in the district court. Because the
justice courts are courts of record, anything said there can of course be
examined and their quaiifications, or a lack thereof, can certainly be ascertained
easily. This is just more of an administrative change but one that | think is
significant with the evolution of the courts.

The section of the biil that defines the term "chemist” is becoming significant
because, as persons go to greater and greater extremes in the defense of cases,
we have seen a couple of instances where defense counsel say, well, your
chemist is not really a chemist because his or her job title is not chemist. In
fact, none of the people who do this work have a job title of chemist. Metro
forensic lab peopie are forensic scientists. They used to be called criminalists,
and this was changed a couple of years ago. The people who do the analysis
for Quest Laboratories, which does the Highway Patrol cases, are termed
forensic technicians. So their job titles do not say chemist. Chemist is perhaps
on the lowest level as a term of art because people say, "Do you have your
chemist available? Is your chemist ready to go?" So these people are always
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referred to as chemists even though their job titles are not chemist. This is just
a clarification that, for these people that everybody calls chemists, the law wiill
call them chemists as well. :

The language of the bill that would provide the most savings in time and money
for us is the ability to give a notice of intent to use an affidavit by personally
serving it on the attorney or the defendant. This would typically be done in
court when the attorney receives the discovery for the case. Because DUls
have jail time attached to them, attorneys are always appointed for the indigent.
It is very rare for a person to waive counsel, and that happens only because
someone is in jail and has the prospect of immediate release if they settle the
case right away. Even in these cases, our judges will ask the public defender,
although not appointed to represent the person, to act as a friend of the court
and give legal advice to the person as to his or her rights.

A DUI defendant, if a case is ever set for trial, will have an attorney. We can
hand the notice to the attorney, they get it much sooner, and it does not affect
any of their rights as far as their ability to object or deal with it appropriately. It
saves us the time of our secretaries: it takes about five minutes to set up these
two letters because you have to send one to the defendant and one to the
attorney. About a quarter of the ones that are sent to the defendants are
returned because they have moved or the address is bad. Five minutes is not
much, but when you have 8,000 to 10,000 cases per year, five minutes adds
up. The cost for sending a certified letter is about $5 with a return receipt.
That is $10 per case. If we send it registered mail, as the statute permits,
registered mail starts at $10, so that would be about $20 a case. Merely
handing the attorney the notice gives him the notice sooner and as effectively,
does not compromise any of the defense rights, and saves a lot of time and
trouble. Again, this goes back several years, perhaps at a time ‘when certified
mail was the most reliable way to get things to someone. Now, at least in our
courts, since people are given the discovery and they sign for it at the first
arraignment, it would be a more direct and efficient way to accomplish the
process without affecting substantive rights.

Chairman Anderson:
Mr. Nelson, any additional testimony that you need to put on the record?

Bruce Nelson, Deputy District Attorney, Clark County District Attorney’s Office,

Las Vegas, Nevada:
No, I will just echo everything Mr. O'Neale said uniess the Committee has any

questions.
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Assembiyman Carpenter:
For either witness, will they sign for this information when you give it to them,

or what kind of a situation will exist to acknowledge receipt?

L.J. O'Neale:

Typically, it would be part of the discovery package, and, in fact, they do sign a
receipt for the discovery because we have a per-page charge for copying and a
charge for duplicating photo discs and other things. They do sign and
acknowledge that they have received discovery.

Assemblyman Horne:

It was just a clarification that | wanted. These are going to be given to counsel
at the time of discovery—I can see the ease of this for public defenders, you
could serve the public defender's office, but private attorneys often withdraw
before discovery. | would hate to see a situation where an attorney who has
withdrawn receives this notice and not the actual attorney. A person may be
without an attorney for a period of time. Discovery is not always immediately
given upon receiving a case. ’

L.J. O'Neale:

The problems we have are probably greater with the present system. When we
have a new attorney substitute in for a defendant, we do routinely renotice
them by certified mail. Generally, as far as an attorney withdrawing before
arraignment, that is fairly rare in our cases. We usually do not give the
discovery until the arraignment when the attorney actually confirms as counsel.
Certainly, we do renotice new attorneys. Sometimes, we do not know there is
a new attorney until the day set for trial. Someone will typically have a public
defender, and then they or their family will hire private counsel. As it stands
now, the last time | ran the numbers, about 23 percent of our DUl misdemeanor
cases were public defenders, and the rest were private counsel. It is a
preponderance of private counsel in our cases. We do renotice them with
certified mail. It just doubles that particular cost, but we would routinely
reserve them. We want to make sure people have discovery because we do not
want to have all our witnesses show up for a trial date and the attorney says he

never got discovery.

Chairman Anderson:

Mr. Horne, are you concerned with the language at page 3, subsection 2(b)?
You feel that there is a need for greater clarification that notice be served other
than by registered or certified mail? Do you want it clarified that each of the
attorneys be served? Are you going to make a suggestion that we broaden this

in some way?
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Assemblyman Horne:
No, | am comfortable the way it is.

Assembitywoman Parnell:

What concerns me is you are deleting who performs the service with the
deletion of "by the prosecuting attorney.” There is no other reference as to
who is actually doing it. If you could clarify that for me, | would appreciate it.

L.J. O'Neale:
Actually, that seems to be how the bill emerged from drafting. We do not mind

taking on that responsibility. We think it is ours anyway. We did not ask for
that language to be removed. Grammatically, the language should probably
appear at the end of the sentence. We are happy with adding the language
back in since we are the ones who do it anyway.

Bruce Neison:

The way discovery is typically served is that our district attorney (DA) clerk will
hand it to the defendant. Technically, they are being served by the clerk and
not by the prosecutor, so | think that is why that language was eliminated. It
really does not matter. The main point is they are getting it in court from
someone from our office.

Assemblywoman Parneli:
| think the word "by" needs to be there somewhere in that section because it

should show who is going to be doing it.

L.J. O'Neale:
I would just say "by the prosecution.”

Chairman Anderson:
| think the Legisiative Counsel Bureau (LCB) will solve it.

Jason Frierson, Clark County Public Defender's Office, Las Vegas, Nevada:

As a practical matter, | do not think this changes very much at all. The defense
attorney, if a person is represented, can request that they be served in lieu of
the defendant. There is still a process to make sure that the defendant has an
opportunity to object in writing whether this is served via certified mail or by
personal service.

Chairman Anderson:
I will close the hearing on Assembiy Bill 250.
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Ms. Parnell, we will ask Legal to look at the need to remove the language from
the bill. ‘Ms. Chisel, did you have something?

Jennifer M. Chisel, Committee Policy Analyst:

Our Committee Counsel is watching the hearing, and he indicated to me that
deleting "by the prosecuting attorney” is because the language is not necessary.
In other words, the defendant will know who is serving him. It is usually served
by the clerk or someone in that office, so that is why the language was deleted.

Chairman Anderson:
The bill drafter is of the opinion that the language is apparently no longer
needed. '

Assemblywoman Parnell:
It concerns me because it does not state who is responsible for it.

Chairman Anderson:
| am sure the bill drafter would be happy to return the language if you insist.

Assemblywoman Parnell:
If Legal is comfortable, | am fine with that.

Chairman Anderson:
The hearing is closed on A.B. 250. The Chair will entertain a motion.

ASSEMBLYMAN  CARPENTER MOVED TO DO  PASS
ASSEMBLY BILL 250.

ASSEMBLYMAN OHRENSCHALL SECONDED THE MOTION.

THE MOTION PASSED (ASSEMBLYMAN GUSTAVSON WAS
ABSENT FOR THE VOTE.)

Let us open the hearing on Assembly Bill 253.

Assembly Bill 253: Revises the crime of resisting, delaying or obstructing a
public officer in the discharge of his duties. (BDR 15-892)

Assemblyman Ty Cobb, Washoe County Assembly District No. 26:
[Read from prepared remarks (Exhibit C).]
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Senator Terry Care, Chair
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Senator Maurice E. Washington
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Ramu Komanduri, M.D., Chief of Staff, Veterans Health Administration,
Southern Nevada Healthcare System

Tim Tetz, Executive Director, Office of Veterans' Services

Orrin Johnson, Deputy Public Defender, Washoe County Public Defender's
Office

Diane R. Crow, State Public Defender

Claudia Stieber, Lieutenant, Division of Parole and Probation, Department of
Public Safety

Kevin Quint, Executive Director, Join Together Northern Nevada

Gregory Hunter, Veteran, United States Army

Lee Rowland, Northern Coordinator, American Civil Liberties Union of Nevada

Dee Mclellan, Deputy Administrator, Division of Mental Health and
Developmental Services, Department of Health and Human Services

L. J. O’'Neale, Chief Deputy District Attorney, Vehicular Crimes Unit, Office of
the District Attorney, Clark County

Samuel Bateman, Nevada District Attorneys Association

CHAIR CARE:
| will open the hearing on Assembly Bill (A.B.) 187.

ASSEMBLY BILL 187: Authorizes the establishment by district courts of a
program for the treatment of certain offenders who are veterans or
members of the military. (BDR 14-955)

ASSEMBLYWOMAN BARBARA E. BUCKLEY (Assembly District No. 8): ,

| am the sponsor of A.B. 187. Operation Enduring Freedom and Operation Iraqi
Freedom are ongoing. The pace of development in these wars has been
unprecedented in the history of our all-volunteer force. More of today's armed
forces are directly exposed to combat. The service members returning home
bear the scars of these experiences. Those with physical wounds are easily
identified and treated, but the scars of battle are not always physical.
Increasingly, military leaders and policy makers admit that exposure to combat
can damage the mental, emotional and cognitive faculties of service members,
even as their bodies remain intact.

At least 12 independent studies have provided evidence of the prevalence of
depression, post-traumatic stress disorder (PTSD) and traumatic brain injury
(TBI) among today’s deployed troops. Post-traumatic stress disorder is the most
prevalent mental health disorder among deployed service members. It affects
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DEE MCLELLAN (Deputy Administrator, Division of Mental Health and
Developmental Services, Department of Health and Human Services):

I work with Dr. Harold Cook, and while we are neutral on this bill, we are

concerned about the funding that may be needed in the future for the clients

who do not fit into the category that would be accepted into this specialty

court. Some veterans may not meet the criteria for services. Those veterans

would be coming to other providers.

We do not have the infrastructure needed for this. We do not have the funding.
Most of us do not have the training it would take to provide this service for
veterans who have had bombs going off and people dying next to them. We do
not have that understanding. We may have the understanding and expertise
with addictions because many of us have family members with these problems,
or we have an acquaintance with it. We are able to work with people with these
addictions. However, we do not have the experience that comes with being in a
war. We would require special training that is expensive and time-consuming.
We would have to have funding to provide the needed care.

CHAIR CARE:
There is no fiscal note on this bill, but there was testimony indicating there may
be a funding issue. This will go on a work session, so if you have supplemental
material you want us to see, please provide us with it.

SENATOR MCGINNESS:
Will you ask for a fiscal note?

MS. MCLELLAN:
No.

CHAIR CARE:
There being nothing further, | will close the hearing on A.B. 187 and open the

hearing on A.B. 250.

ASSEMBLY BILL 250: Revises provisions relating to certain affidavits or
declarations of experts. (BDR 4-1018)

ASSEMBLYMAN MARK A. MANENDO (Assembly District No. 18):
Assembly Bill 250 provides that a person may qualify to test as an expert
witness in any court of record in the State, rather than only in the district court,
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regarding the presence of alcohol in the breath, biood or urine of a person or the
identity or quantity of a controlled substance or other chemical in a person’s
possession. The measure defines who qualifies as a chemist for purpose of such
expert witness testimony and authorizes a request to have the affidavit or
declaration admitted as evidence at a trial to be personally served on the
defendant or his counsel.

L. J. O'NeALE (Chief Deputy District Attorney, Vehicular Crimes Unit, Office of
the District Attorney, Clark County):

This bill ciarifies and eases the procedure. It does not affect the substantive
rights of anyone accused of a crime. The bill provides that a person who has
qualified as an expert in a court of record can testify as an expert regarding
certain evidence. It is becoming increasingly difficult to get time in the district
courts with so many cases being heard. It is rare for an expert to have the
opportunity to testify in a trial.

The district court was the only court of record in Nevada. In 1979, justice
courts and some municipal courts became courts of record. Therefore,
testimony of experts can be preserved and scrutinized.

Chemist is a term generally used to refer to anyone who tests blood or urine for
alcohol or drugs. The problem is, although many of these people have degrees
in chemistry, none of them have the job titie of chemist. This bill explains who a
chemist is.

Statute requires us to send the notice of intent to use affidavit by certified mail.
This takes about five minutes per letter. If we do ten a day, we are up to about
an hour of our time. Additionally, we have to send it to the defense attorney
and the defendant. This adds to our cost. We give them actual notice when we
hand them the notice in court. They still have all their rights to object. This
makes it easier and cheaper for us. :

HAIR CARE:
What is the current case law on only the use of an affidavit or declaration and

the confrontation clause? This is not the issue in front of us, but it kicks in
when we say a court of record in this State as opposed to district court.
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MR. O'NEALE:
There are two separate issues. One is the affidavit of someone who draws the

blood. The state of the law is the Nevada Supreme Court opinion in City of
Las Vegas v. Walsh, 121 Nev. 899, 124 P.3d 203 (2005), where the Nevada
Supreme Court said the present procedure with the provision to object and bring
the objections before the court does not violate the right of confrontation or due
process. The other issue is bringing in the chemist. The law requires us to bring
in the chemist if there is an objection to bringing in the chemist, even for a
misdemeanor trial. We can bring in the affidavit of the person who drew the
blood if the objection is not sufficient under the law. There is no sufficiency
requirement for an objection to the chemist. All they have to do is say they
object, and then we have to bring in the chemist. This affects us only in our
misdemeanor cases. In a jury trial, as a routine, we always bring in the chemist
and the nurse or person who draws the blood because we want the jury to see
them. In a felony, we do not want any possible objections on appeal. Under
Nevada law, there is no due process or confrontation problem with the affidavit
of the person who drew the blood because the statutory right to object is
preserved.

SAMUEL BATEMAN (Nevada District Attorneys Association):
[ am here as a backup.

CHAIR CARE:
This bill passed out of the Assembly by a vote of 42 to O.

SENATOR WIENER MOVED TO DO PASS AB. 250.
SENATOR COPENING SECONDED THE MOTION.

THE MOTION CARRIED UNANIMOUSLY.
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CHAIR CARE:
It was A.B. No. 521 of the 74th Session which was voted out of each House
unanimously but died in conference committee.

SENATOR PARKS:

There have been three reprints on A.B. No. 521 of the 74th Session. Was the
version of the bill you requested from the third reprint? | see it went through
several conference committees and then ran out of time.

ASSEMBLYMAN HOGAN: /

My understanding is it is from the third reprint. The idea was to take advantage
of the fact that it had successfully navigated both Houses. | was not involved
with it in the prior Session, but that is my recollection.

CHAIR CARE:

My recollection is two versions of the retail crime theft ring bill. One of them
was actually not a conspiracy, but for some reason, a theft ring was comprised
of three or more persons as opposed to two or more. It had quite a checkered
history. Assembly Bill 322 passed out this Session 41 to 0 with one excused,
We will take another look at it and get it to a work session soon. We want to
reconstruct what happened last Session. We will close the hearing on A.B. 322.

The two bills we entertained yesterday, A.B. 250 and A.B. 187, were passed
unanimously out of the Assembly.

ASSEMBLY BILL 250: Revises provisions relating to certain affidavits or
declarations of experts. (BDR 4-1018)

ASSEMBLY BILL 187: Authorizes the establishment by district courts of a
program for the treatment of certain offenders who are veterans or
members of the military. (BDR 14-955)

We held onto the Speaker's bill. There was the one amendment proposed.
Assemblyman Mark A. Manendo's bill came out yesterday. Of the three we
heard today, A.B. 164 passed 42 to 0. Assembly Bill 182 and A.B. 322 passed
41 in favor, none opposed and one excused in both cases,
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Frances Doherty, Deputy Attorney General, asked to reinforce the request to delete
‘as appropriate’ from line 7 of the bill, “as it really changes the mandate under that
line.” She added that she is the individual working on the state plan to access
federal funds under the Violence Against Women Act. She told the committee she
is likely to be back at a later time to request their assistance in accessing those
funds. There was no further testimony. The chairman called for a motion.

SENATOR ADLER MOVED TO AMEND AND DO PASS_SENATE BILL 228.
SENATOR TITUS SECONDED THE MOTION.
THE MOTION CARRIED UNANIMQUSLY.
PO
The committee moved into a work session to discuss and take action on two bills.
SENATE BILL 157: Revises provisions governing use of affidavit or

declaration in lieu of testimony of expert witness as to
existence of alcohal or controlled substance.

Ben Graham, Chief Deputy District Attorney, Clark County, Representative, Nevada
State District Attorneys Association, provided the committee with an amendment
to S.B. 157 (Exhibit E). The chairman noted the amendment “tightened up the
notice provisions on the use of the affidavit” along with the addition of language
which clarifies the provision does not prohibit either party from bringing the
witness at trial.

Mr. Graham, seeking to further clarify the intent of the bill, noted that language
was also added which states the party who seeks to use the affidavit will provide
the other party with copies of the affidavit which will include the name, address,
and phone number of the ‘expert.” This way, the party could easily contact the
witness. The chairman called for a mation.

SENATOR LEE MOVED TO AMEND AND DO PASS SENATE BILL 157.
SENATOR ADLER SECONDED THE MQTION.

THE MOTION CARRIED. (SENATOR WASHINGTON AND SENATOR PORTER
WERE ABSENT FOR THE VOTE.)
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1995 REGULAR SESSION (68th)

ASSEMBLY ACTION SENATE ACTION
Adopted (1| Adopted (]| Senate Amendment to
Senate Bill No. 137
Lost ] Lost ] BDR 4-475
Proposed by Committee
Date: Date: .
Initial: [mitial: on Judiciary
Concurred in (1| Concurred in 1
Not Concurred in  [__] | Not Concurred in = [__]
Date: Date:
[nitial: [nivial:
Amendment
No. 36

Amend section 1, page 1, by deleting lines 16 through 19 and inserting:
"50.315 be admitted in evidence. The request must be {made] :

(a) Made at least 10 days before the date set for the trial . [or preliminary hean’ng
and must be sent]

(b) Sent to the defendant’s counsel and to the defendant, by registered or
certified mail by the prosecuting attorney.

(c) .Atl.ccompanied by a copy of the affidavit or declaration and the name, address
and telephone number of the expert or other person described in NRS 50.315.".

Amend section 1, page 2, line 14, by deleting "affidavit,”" and inserting:
"affidavit or declaration,".

Amend section 1, page 2, line 16, after "affidavit” by inserting "or declaration™.

Drafted by: JKN:mrw Date: 2/23/95

S.B. No. 157--Revises provisions governing use of affidavit or declaration in lien
of testimony of expert witness as to existence of alcohol or
controlled substance. 5L+
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Amendment No. 36 to Senate Bill No. 157. Page 2

Amend section 1, page 2, after line 20 by inserting:

"4, The provisions of this section do not prohibir either party from producing any

witness to offer testimony at trial.”.
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Assembly Bill No. 193.

Senator Rawson moved that the bill be referred to the Committee on
Finance.

Motion carried.

SECOND READING AND AMENDMENT

Senate Bill No. 157.

Bill read second time.

The following amendment was proposed by the Committee on Judiciary:

Amendment No. 36.

Amend section 1, page 1, by deleting lines 16 through 19 and inserting:

**50.315 be admmed in Evzdenc‘:e The request must be [made] :

(a) Made at least 10 days before the date set for the trial . [or preliminary
hearing and must be sent]

(b) Sent to the defendant’s counsel and to the defendant, by registered or
certified mail by the prosecuting attorney.

(c) Accompanied by a copy of the affidavit or declaration and the name,
address and telephone number of the expert or other person described in
NRS 50.315.7.

Amend section 1, page 2, line 14, by deleting “affidavit,” and inserting:
“affidavir or declaration;”.

Amend section 1, page 2, line 16, after ‘‘affidavit’ by inserting “‘or
declaration’.

Amend section 1, page 2, after line 20 by inserting:

““4. The provisions of this section do not prohibit either party from
producing any witness to offer testimony at trial.”.

Senator Adler moved the adoption of the amendment.

Remarks by Senator Adler.

Amendment adopted.

Bill ordered reprinted, engrossed and to third reading.

GUESTS EXTENDED PRIVILEGE OF SENATE FLOOR
- On request of Senator Jacobsen, the privilege of the floor of the Senate
Chamber for this day was extended to Penny Frost.

On request of Senator McGinness, the privilege of the floor of the Senate
Chamber for this day was extended to Dee McGinness.

Senator Raggio moved that the Senate adjourn until Monday, March 6,
1995 at 10:30 a.m.
Motion carried.

Senate adjourned at 11:33 a.m.

Approved: LAWRENCE E. JACOBSEN
President pro Tempore of the Senate
Attest: JANICE L. THOMAS
Secretary of the Senate
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(REPRINTED WITH ADOPTED AMENDMENTS)
FIRST REPRINT , S.B. 157

SENATE BILL NO. 157—COMMITTEE ON JUDICIARY

JANUARY 31, 1995

Referred to Committee on Judiciary

SUMMARY —Revises provisions governing use of affidavit or declaration in lieu of testimony of
expert witness as to existence of alcohol or controlled substance, (BDR 4-475)

FISCAL NOTE: Effect on Local Government: No.
Effect on the State or on Industrial Insurance: No,

5

EXPLANATION—Matier in italics is new; matter in brackets [ | fs material to be omitted.

AN ACT relating to expert witnesses; revising the provisions governing the use of an affidavit or
declaration in lieu of the testimony of an expert witness as to the existence of alcohol
or a controlled substance; and providing other matters properly relating thereto.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. NRS 50.325 is hereby amended to read as follows:

50.325 1. If a person is charged with an offense punishable pursuant to
chapter 453 or 484 of NRS or homicide resulting from driving a vehicle while
under the influence of intoxicating liquor, a controlled substance or a chemi-
cal, poison or organic solvent, and it is necessary to prove:

(a) The existence of any alcohol;

(b) The quantity of a controlled substance; or

(c) The existence or identity of a controlled substance, chemical, poison or

organic solvent,
[the prosecuting attorney may request that] the affidavit or declaration of an
expert or other person described in NRS 50.315 must, upon submission, be
admitted in evidence at the [trial or] preliminary hearing concerning the
offense.

2. At the trial concerning the offense, the prosecuting attorney may request
that the affidavit or declaration of an expert or other person described in NRS
50.315 be admitted in evidence. The request must be [made] :

(a) Made at least 10 days before the date set for the trial . [or preliminary
hearing and must be sent]

(b) Sent to the defendant’s counsel and to the defendant, by registered or
certified mail by the prosecuting attorney.

(c) Accompanied by a copy of the affidavit or declaration and the name,
address and telephone number of the expert or other person described in NRS
50.315.

3. [If the defendant or his counsel notifies the prosecuting attorney by
registered or certified malil at least 96 hours before the date set for the trial or
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preliminary hearing that the presence of the expert or other person is
demanded, the affidavit or declaration must not be admitted. A defendant who
demands the presence of the expert or other person and is convicted of
violating NRS 484.379 or a provision of chapter 484 of NRS for which a
driver’s license may be revoked shall pay the fees and expenses of that
witness at the trial or preliminary hearing.

4. If at the trial or preliminary hearing the affidavit or declaration of an
expert or other person has been admitted in evidence, and it appears to be in
the interest of justice that the expert or other person be examined or cross-
examined in person, the judge or justice of the peace may adjourn the trial or
hearing for a period not to exceed 3 judicial days to receive the testimony. If
3 judicial days are not sufficient in a county whose population is less than
35,000 to provide the presence of the expert or other person to be examined
or cross-examined, the judge, justice of the peace or hearing officer may
extend the period of adjournment for a period not exceeding 10 days.] If, at
or before the time of the trial, the defendant establishes that:

(a) There is a substantial and bona fide dispute as to the facts in the
affidavit or declaration; and

(b) It is in the best interests of justice that the witness who signed the
affidavit or declaration be cross-examined,
the judge may order the district attorney to produce the witness and may
continue the trial for any time the judge deems reasonably necessary in order
to receive such testimony. The time within which a [preliminary hearing or]
trial is required is extended by the time of the [adjournment.] continuance.

4. The provisions of this section do not prohibit either party from produc-
ing any wimess to offer testimony at trial.
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signaled by the members of the Senate. Our colleagues, in the Assembly are prepared to
add imprimatur on this measure. It is most fitting that this man who was considered a
lawyer’s lawyer, a judge’s judge and a unique individual in the history of this state should
be recognized. I urge your support for this resolution.

Roll call on Senate Joint Resolution No. 13:

YEAsS—21.
Nays—None.

Senate Joint Resolution No. 13 having received a constitutional majority,
Mr. President pro Tempore declared it passed.

Senator Raggio moved that all rules be suspended and that Senate Joint
Resolution No. 13 be immediately transmitted to the Assembly.

Motion carried unanimously.

Senate Bill No. 42,

Bill read third time.

Remarks by Senators Adler, Rhoads and Rawson.

Senator Rawson moved that Senate Bill No. 42 be taken from the General
File and placed on the Secretary’s desk.

Remarks by Senator Rawson.

Motion carried.

Senate Bill No. 157.

Bill read third time.

Remarks by Senator Adler.

Roll call on Senate Bill No. 157:

YEas—21,

Nays—None.

Senate Bill No. 157 having received a constitutional majority, Mr. Presi-
dent pro Tempore declared it passed, as amended.

Bill ordered transmitted to the Assembly.

Senate Bill No. 166.

Bill read third time.

Remarks by Senator James.

Roll call on Senate Bill No. 166:

YEeas—20.

Nays—Neal.

Senate Bill No. 166 having received a constitutional majority, Mr. Presi-
dent pro Tempore declared it passed, as amended.

Bill ordered transmitted to the Assembly.

Senate Bill No. 167.

Bill read third time.

Remarks by Senator James.

Roll call on Senate Bill No. 167:

Yeas—21.

Nays—None.

Senate Bill No. 167 having received a constitutional majority, Mr. Presi-
dent pro Tempore declared it passed, as amended.

Bill ordered transmitted to the Assembly.
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MINUTES OF THE
ASSEMBLY COMMITTEE ON JUDICIARY

Sixty-eighth Session
June 1, 1995

The Committee on Judiciary was called to order at 8:10 a.m., on Thursday, June
1, 1995, Chairman Anderson presiding in Room 332 of the Legislative Building,
Carson City, Nevada. Exhibit A is the Agenda. Exhibit B is the Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Mr. Bernie Anderson, Chairman
Mr. David E. Humke, Chairman
Ms. Barbara E. Buckley, Vice Chairman
Mr. Brian Sandoval, Vice Chairman
Mr. John C. Carpenter

Mr. David Goldwater

Mr. Mark Manendo

Mrs. Jan Monaghan

Ms. Genie Ohrenschall

Mr. Richard Perkins

Mr. Michael A. (Mike} Schneider
Ms. Dianne Steel

Ms. Jeannine Stroth

COMMITTEE MEMBERS EXCUSED:
Mr. Thomas Batten

STAFF MEMBERS PRESENT:

Dennis Neilander, Senior Research Analyst
Joi Davis, Committee Secretary

OTHERS PRESENT.:

Scott Doyle, Douglas County District Attorney’s Office
Christine Thiel, Division of Water Resources

Judge Michael Gibbons, District Court, Minden

Judy Jacoboni, MADD
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Assembly Committee on Judiciary
June 1, 1995
Page 2

Bill Cavagnaro, Las Vegas Metropolitan Police Department
Noel Waters, Carson City District Attorney

Nancy Saitta, Senior Deputy Attorney General

Ben Graham, Clark County District Attarney's Office
Lieutenant Phil Galeoto, Reno Police Department

Jim Nadeau, Washoe County Sheriff's Office

Chairman Anderson began the hearing by calling upon Co-chairman David Humke.

Mr. Humke submitted written, follow-up material, from Lt. Governor Lonnie
Hammargren regarding his testimony of Monday, May 28, 1895 for entry into the
record for the hearing of Wednesday, May 31, 1995 (See minutes of May L 3
1995.)

Chairman Anderson requested the Minnesota study, “Medical Malpractice Report”,
submitted by the Nevada Trial Lawyers Association, be entered into the record of
May 31, 1995 (See minutes of May 31, 1985.)

Chairman Anderson opened the hearing on Assembly Bill 598.
ASSEMBLY BILL 598 -  Limits exclusion of persons from criminal proceedings.

Judge Michael Gibbons, District Judge, Department 2, Ninth Judicial District Court,
Douglas County, explained he had drafted this bill when he was in the District
Attorney’s Office [Douglas County] but the bill addresses a problem which is more
unigue to the judiciary than to prosecution. He reviewed the content of the bill and
discussed the reason for the changes. One was to allow the vietim who has the
most interest in the case, other than the defendant, to be in the courtroom; the
victim is often excluded from the proceedings. The bill strikes a compromise by
allowing the victim to be in the court room after testifying. The 1982 Presidential
Task Force on Victims of Crime recommended judges should allow victims to
remain in the court room at all times as the victims felt disenfranchised because
they could not watch the proceedings. A second change is to allow the
investigating officer to view the proceedings. He described in many states the
investigating officer remains part of the case and the officer’s presence in the court
room is to assist the prosecutor to make evidence available and to provide other
information. Judge Gibbons testified the officer should not be excluded from the
court room as a possible witness in the case.
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Chairman Anderson closed the hearing on Assembly Bill 560 and Assembly Bill
598. He opened the hearing on Senate Bill 157.

SENATE BILL 157 - Revises provisions governing use of affidavit of
declaration in lieu of testimony of expert witness as to
existence of alcohol or controlled substance.

Mr. Ben Graham, Nevada District Attorney’s Association, acknowledged Mr. Noel
Waters, Carson City District Attorney, and Mr. Scott Doyle, Douglas County
District Attorney was accompanying him. Mr. Graham began by providing
background for the bill. He explained a preliminary hearing is a statutory
requirement where the state must offer sufficient evidence to prove probable
cause. The trial is where the defendant has a right of confrontation and proof
beyond a reasonable doubt must be presented by the state. The bill eliminates a
loophole in the existing law which allows good DUI cases to be lost. Under the DUl
law, breath testing devices must be calibrated. The person calibrating the device
signs an affidavit to that effect. The affidavit can be presented in lieu of the
calibrator’s presence unless the defendant demands the calibrator be brought in.
This can require a calibrator to be called to any jurisdiction in the state. There are
few calibrators in the state so the cases are delayed or even dismissed {no matter
how solid a DUI case it is.) In the matter of a blood test, the blood drawer also
signs an affidavit of properly drawing and handling the blood. Again, the affidavit
can be used unless the defendant demands the technician’s presence. When these
witnesses are called the chances of them testifying is “about zip.” Calling them is
used as a tactic by the defense; the person does not show and the case is reduced
or dismissed. This bill is to allow the alfidavit at the preliminary hearing. Notice
would be served on, and copies provided, to the defense and they could subpoena
the affiant if they wished. He added the state must have the affiant present if the
defendant shows good cause or reason to question the validity of the affidavit or
calibration. He noted the defense will say they have a right to cross-examine a
witness but thers is no constitutional right to cross-examine at a preliminary
hearing. Mr. Graham continued by asking the bill to be amended. A recent Ninth
Circuit Court case has brought guestion as to whether the chemist should be
summarily at the trial. He requested the bill be amended to delete chemist from trial
but allowing a ten-day demand letter. He added the chemist’s conclusion is very
different from the person’s who draws the blood.

Chairman Anderson asked where the amendment should be placed.

00139
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Mr. Graham stated he had worked with Mr. [Dennis] Neilander to develop amending
language; some work is still needed.

Mr. Dennis Neilander, Senior Research Analyst, stated something which tries to
differentiate between persons who perform an objective function, like calibrating
the machine, and persons who do subjective evaluations, such as the chemist
needs to be prepared. He could not determine a way to do that in terms of
language. If a motion is taken it will be necessary to rely on the bill drafter to help.

Mr. Carpenter asked Mr. Graham to explain what the chemist was being taken out
of.

Mr. Graham explained the affidavit of the laboratory person analyzing the blood is
issued automatically, the same as the technicians, but there is some question this
[the chemist's] is different type of evidence [from the technician drawing the blood]
since it is the uitimate conclusion and therefore they are asking it [affidavit] not be
automatically admitted into court.

Mr. Carpenter asked if he means the chemist would have to be at the preliminary
and the trial.

Mr. Graham answered not at the preliminary since there is a lower burden of proaof;
just probable cause. He reminded the Committee 90-95% of the cases are
negotiated once they pass the preliminary hearing.

Ms. Buckley commented under the present system the prosecuting attorney may
request the affidavits of these individuals be admitted into evidence and the
defense attorney may send, within 96 hours, a demand the affidavit not be
admitted. If they demand it and the defendant is convicted they have to pay the
costs. She asked him to explain how it works in “real life.”

Mr. Graham responded in “real life” the [prosecution] sends a letter stating they are
going to use the affidavit. Routinely the defense responds they want the person
and so they are called in. He could not think of a case where they have billed or
charged the defense bar under that statute.

Ms. Buckley asked for the percentage of cases where the defense demands the

experts be there. She wondered, since it is the state’s burden to show probable
cause the person is guilty of the crime; the alcohol was at a certain level, the
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equipment was tested properly, if mandatory use of affidavits violates the state’s
obligation to produce the evidence.

Mr. Graham answered at the preliminary hearing the chemist's affidavit would be
submitted unless the defense showed good cause why it should not be used; then
the chemist would be brought in. He added the defense could subpoena the
witness at any time. The ability for someone to call a witness is not being
precluded.

Ms. Steel asked if a line saying “this in no wise has anything to do with the
chemist in a drug case.”

Mr. Graham stated they would still like the option of the ten-day demand letter for
the chemist.

Ms. Ohrenschall thinks the bill is fine since the standard of proof is not being
changed for the preliminary hearing.

Mr. Carpenter asked if the affidavits were hearsay.

Mr. Graham responded at a trial it could be termed a hearsay document. He
continued with short discussion of hearsay. Under this provision they would not be
excluded under the hearsay rule.

Mr. Carpenter asked if Line 12 regarding a "bona fide dispute” applies to the
preliminary hearing or just the district court trial,

Mr. Graham stated the referenced section applies at the trial: district or justice
court.

Mr. Carpenter again asked about the preliminary hearing.
Mr. Dennis Neilander, Senior Research Analyst, clarified he believed the changes
on Page 2 are only applicable to the trial not the preliminary hearing. There is a

different statute, not contained in this bill, which addresses the preliminary hearing.

Mr. Carpenter inquired if after the preliminary hearing could the defense counsel
bring the chemist in.
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Mr. Graham stressed defense counsel may bring witnesses at any proceeding, any
time. He explained what is trying to be accomplished is the state is not required to
do it [bring in a witness] unless there is a good reason. Now, since it is required of
the state, if the witness does not appear the judge will frequently dismiss the case
or reduce the charge.

Chairman Anderson understood the burden shifts; the defense would have to
challenge the affidavit in some way in order for the state to request the witness to
appear.

Mr. Graham affirmed his understanding.

Ms. Ohrenschall wanted to clarify the burden is being shifted for going forward
with the evidence not changing the burden of proof required at the preliminary
hearing.

Mr. Graham replied they are not actually shifting any burden; just changing the
quality of the presentation from personal testimony to the personal affidavit. The
burden of proof still remains. '

Mr. Noel Waters, Carson City District Attorney, wished to speak in support of the
bill and wanted to emphasize the burden of proof was not changing. He stated it
was virtually unheard of to successfully challenge a probable cause finding based
on the information from the affiant. He discussed the reliability of the affidavits
based on the knowledge of the affiant. Mr. Waters reiterated there were not many
of these indlividuals in the state and they were being subpoenaed only to see if they
would appear and not to testify.

Captain Jim Nadeau, Washoe County Sheriffs Office; Lt. William Cavagnaro, Las
Vegas Metropolitan Police Department; and Lt. Phil Galeoto, Reno Police
Department came forward together to testify.

Capt. Jim Nadeau wished to speak in support of the bill. He described he works at
[Washoe County’s] Lake Tahoe substation. The small hospital in the area refused
to conduct blood tests for DUl/drug cases because of the expense and
inconvenience created for their nursing staff. He continued the Washoe County
Sheriff’s Office certifies the breath [testing] machines for Northern Nevada and
Susan Hansen, who certifies the machines, is constantly waiting in court rooms
and seldom testifies.
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Lt. Bill Cavagnaro testified in support of the bill. He stated they feel it is a
manpower issue. When people are taken away from their jobs, for no particular
reason, we have to staff with more people to cover for them.

Lt. Phil Galeoto stated he agreed with the aforementioned reasons and added this
bill would streamline the process and allow fewer unnecessary continuances in a
process which takes the most time due to their numbers--preliminary hearings.

Ms. Judy Jacoboni, Lyon County Chapter President, M.A.D.D., testified her chapter
and M.A.D.D. supports this bill. She explained they are in a rural county and many
times she has been at a preliminary hearing on a DUl case where the witnesses are
called by the defenses in hopes to find a technical reason to have the evidence
thrown out. It is a burden on the rural counties to bring the experts in; the counties
must pay their travel expenses. She added the limited resources could be put to
better use.

Mr. James Jackson, Nevada State Public Defender, stated he understands the
concerns brought by the prosecutors and he does not know if his office has
employed such tactics and is aware of judges being more than willing to continue
a preliminary hearing or trial when the calibrators are not available. He wished to
state his office does not challenge those [affidavits] unless there is a true problem
with the test. The bill addresses a problem created by the Supreme Court regarding
whether or not the notice given to the defendant was adequate and if it was fair
to shift the burden onto the defendant. He noted the Court’s decision did not
address fairness but what was effective notice. He thought this bill addresses that
area as it makes it “OK” to use the affidavits in all cases unless there is a specific
demand. He did not have any particular problem with that situation in misdemeanor
trials and at preliminary hearings; his concern is with felony trials. Mr. Jackson
could not imagine trying a case by affidavit or hearsay unless the result is not in
dispute.

Mr. Ben Graham interjected this was in line with some of the caution being taken
with the issue of the chemist. Felony trials would not only include the chemist but
the persons who calibrated the machines or drew blood, as appropriate. The ten-
day demand letter would be preserved.

Mr. Carpenter asked Mr. Jackson if the bill passes and he thought a mistake had
been made could he call any of these people referred into the preliminary hearing.
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Mr. Jackson responded yes, it could be achieved two ways; he could subpoena
them or send a notice to the district attorney with reason for the person to appear.

Unknown Committee member, “That’s not in here.”

Mr. Jackson followed with, “| misunderstood the bill.” He continued he could make
the demand by way of a motion to court.

Mr. Carpenter agreed things should be made quick, simple, and efficient but he
does not want to cut off the right of anyone to challenge evidence.

Mr. Jackson responded he did not think that was the intent of the bill. The intent
is to close a loophole which was never intended to be there; a case being
dismissed, which should not otherwise be dismissed, when a person is not
available for a legitimate reason.

Chairman Anderson asked Mr. Carpenter if he was comfortable with the response.
Mr. Carpenter acknowledged he thought it was “OK.”
Chairman Anderson closed the hearing on S.B. 157. He announced a quorum was
present and the Committee was ready to entertain a motion.
MR. CARPENTER MOVED TO AMEND AND DO PASS SENATE BILL
157 WITH AMENDMENTS TO CLARIFY THE LANGUAGE RELATIVE
TO THE CHEMIST AND FELONY TRIALS; THE CONCEPTS AS
OUTLINED BY MR. BEN GRAHAM.
THE MOTION WAS SECONDED BY MS. OHRENSCHALL.

Chairman Anderson asked for any discussion. None was given.

THE MOTION CARRIED. ASSEMBLYMEN BATTEN, HUMKE,
MANENDO, MONAGHAN, AND PERKINS NOT PRESENT.

Chairman Anderson opened the hearing on Assembly Bill 557.

SSEMBLY BILL 577 - Requires disclosure by seller of status of water rights
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2. In determining whether corrective action is required by the presence
of excessive petroleum in the soil, the division shall consider, unless waived
by the administrator of the division:

(a) Factors peculiar to the site and to the contaminant; and

(b) The use of methods developed by the American Society for Testing and
Materials to assess health and environmental risks, or equivalent proce-

dures, to establish the need for corrective action and the required level of
corrective action.”,

Amend the bill as a whole by deleting sec. 2.

Amend the title of the bill by deleting the second line and inserting: ‘‘leurn
needs to be cleaned up; and"’.

Assemblyman Carpenter moved the adoption of the amendment.

Remarks by Assemblyman Carpenter.

Amendment adopted.

Bill ordered reprinted, engrossed and to third reading.

Assembly Bill No. 722.

Bill read second time.

The following amendment was proposed by the Committee on Judiciary:

Amendment No. 1193.

Amend section 1, page 1, by deleting lines 4 through 14 and inserting:

“(a) For being available to report civil and criminal testimony and pro-
ceedings when the court is sitting [, $120] during traditional business hours
on any day except Sunday, $140 per day, to be paid by the county as
provided in subsection 3.

(b) For being available to report civil and criminal testimony and pro-
ceedings when the court is sitting beyond traditional business hours or on
Sunday: :

(1) If the reporter has been available to report for at least 4 hours, $30
per hour for each hour of availabiliry; or

(2) If the reporter has been available to report for fewer than 4 hours, a
pro rata amount based on the daily rate set forth in paragraph (a),
to be paid by the county as provided in subsection 3.

(c) For transcription [, $2.25] - . :

(I) Except as otherwise provided in subparagraph (2), $3.25 per page
for the original draft [,] and one copy, and 50 cents per page for each
additional copy to the party ordering the original draft.

(2) For civil litigants who are ordering the original draft and are
represented by a nonprofit legal corporation or a program for pro bono legal
assistance, $2.50 per page and 50 cents per page for each additional copy.

(3) For [transcription for] any party other than the party ordering the
original draft, 50 cents per page.”.

Assemblyman Humke moved the adoption of the amendment.

Remarks by Assemblyman Humke.

Amendment adopted.

Bill ordered reprinted, engrossed and to third reading.

Senate BillﬂNo. 157,
Bill read second time.
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The following amendment was proposed by the Committee on Judiciary:

Amendment No. 1172.

Amend the bill as a whole by deleting section 1 and adding new sections
designated sections 1 through 3, following the enacting clause, 10 read as
follows:

“Section 1. Chapter 50 of NRS is hereby amended by adding thereto a
new section to read as follows:

1. The affidavit of a chemist and any.other person who has qualified in
the district court of any county to testify as an expert witness regarding the
presence in the breath, blood or urine of a person of alcohol, a controlled
substance, or a chemical, poison or organic solvent, or the identity or
quantity of a controlled substance alleged to have been in the possession of a
person, which is submirted 10 prove:

(a) The quantity of the purported controlled substance; or

(b) The amount of alcohol or the presence or absence of a controlled
substance, chemical, poison or organic solvent, as the case may be,
is admissible in the manner provided in this section.

2. An affidavit which is submitted to prove any fact set forth in subsection
1 must be admitted into evidence when submitted during any administrative
proceeding, preliminary hearing or hearing before a grand jury. The court
shall not sustain any objection 1o the admission of such an affidavir.

2 The defendant may object in writing to admitting into evidence an

- submitted to prove any fact set forth in subsection 1 during his trial.
e~ fendant makes such an objection, the court shall not admit the
to evidence and the prosecution may cause the person to testify in
v information contained in the affidavir.
VRS 50.315 is hereby amended to read as follows:
[If a person has qualified in the district court of any county
itness to testify regarding the presence in the breath, blood or

/. : n of alcohol, a controlled substance, or a chemical, poison or

or the identity or quantity of a controlled substance alleged

e possession of a person, the expert’s affidavit is admissi-

an administrative proceeding or in a criminal trial in the

- county in the district or a preliminary examination or

r municipal court in any county in the district to prove:

the purported controlled substance; and
_. alcohol or the presence or absence of a controlled
_inical, poison or organic solvent, as the case may be.

) Except as otherwise provided in subsection 6, a person’s affidavit

, admissible in evidence in any criminal or administrative proceeding to
prove:

(a) That he has been certified by the director of the department of motor
vehicles and public safety as being competent to operate devices of a type
certified by the committee on testing for intoxication as accurate and reliable
for testing a person’s breath to determine the amount by weight of alcohol in
his breath;
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(b) The identity of a person from whom the affiant obtained a sample of
breath; and

(c) That the affiant tested the sample using a device of a type so certified
and that the device was functioning properly . [; and

(d) The amount of alcohol that he found in the person’s breath.

3. The]

2. Except as otherwise provided in subsection 6, the affidavit of a person
who prepared a chemical solution or gas that has been used in calibrating a
device for testing another’s breath to determine the amount of alcohol in his
breath is admissible in evidence in any criminal or administrative proceed-
ing to prove:

(a) The affiant’s occupation; and

(b) That he prepared a solution or gas having the chemical composition
necessary for accurately calibrating it.

[4. The)

3. Except as otherwise provided in subsection 6, the affidavit of a person
who calibrates a device for testing another’s breath to determine the amount
of alcohol in his breath is admissible in evidence in any criminal or
administrative proceeding to prove:

(a) The affiant’s occupation;

(b) That on a specified date he calibrated the device at a named law
enforcement agency by using the procedures and equipment prescribed in
the regulations of the committee on testing for intoxication;

(c) That the calibration was performed within the period required by the
cominittee’s regulations; and '

(d) Upon completing the calibration of the device, it was operating prop-
erly.

[5. The]

4. Except as otherwise provided in subsection 6, the affidavit or declara-
tion made under the penalty of perjury of a person who withdraws a sample
of blood from another for analysis by an expert as set forth in [subsection]
section 1 of this act is admissible in any criminal or administrative proceed-
ing to prove: :

(a) The occupation of the affiant or declarant;

(b) The identity of the person from whom the affiant or declarant with-
drew the sample;

(c) The fact that the affiant or declarant kept the sample in his sole custody
or control and in substantially the same condition as when he first obtained it
until delivering it to another; and

(d) The identity of the person to whom the affiant or declarant delivered it.

[6. The]

5. Except as otherwise provided in subsection 6, the affidavit of a person
who receives from another a sample of blood or urine or other tangible
evidence that is alleged to contain alcohol or a controlled substance, chemi-
cal, poison or organic solvent may be admitted in any criminal or adminis-
trative proceeding to prove:
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(a) The occupation of the affiant;

(b) The fact that the affiant received a sample or other evidence from
another person and kept it in his sole custody or control in substantially the
same condition as when he first received it until delivering it to another; and

(c¢) The identity of the person to whom the affiant delivered it.

6. During any trial in which the defendant has been accused of commit-
ting a felony, the defendant may object in writing to admitting into evidence
an affidavit described in this section. If the defendant makes such an
objection, the court shall not admit the affidavit into evidence and the
prosecution may cause the person o testify in court to any information
contained in the affidavit.

7. The committee on testing for intoxication shall adopt regulations
prescribing the form of the affidavits and declarations described in this
section.

Sec. 3. NRS 50.325 is hereby amended to read as follows:

50.325 1. If a personis charged with an offense punishable pursuant to
chapter 453 or 484 of NRS or homicide resulting from driving a vehicle
while under the influence of intoxicating liquor, a controlled substance or a
chemical, poison or organic solvent, and it is necessary to prove:

(a) The existence of any alcohol;

(b) The quantity of a controlled substance; or

(c) The existence or identity of a controlled substance, chemical, poison
or organic solvent,
the prosecuting attorney may request that the affidavit or declaration of an
expert or other person described in NRS 50.315 and section 1 of this act be
admitted [in] into evidence at the trial or preliminary hearing concerning the
offense. Except as otherwise provided in NRS 50.315 and section 1 of this
act, the affidavit must be admirred into evidence.

2. [The] If the request is to have the affidavit admitted into evidence at a
preliminary hearing or hearing before a grand jury, the affidavit must be
admitted into evidence upon submission. If the request is to have the affidavit
admitted into evidence at trial, the request must be [made] :

(a) Made at least 10 days before the date set for the trial [or preliminary
hearing and must be sent] ;

(b) Sent to the defendant’s counsel and to the defendant, by registered or
certified mail by the prosecuting attorney [.] ; and

(c) Accompanied by a copy of the affidavit or declaration and the name,
address and telephone number of the affiant or declarant.

3. [If the defendant or his counsel notifies the prosecuting attorney by
registered or certified mail at least 96 hours before the date set for the trial or
preliminary hearing that the presence of the expert or other person is
demanded, the affidavit or declaration must oot be admitted. A defendant
who demands the presence of the expert or other person and is convicted of
violating NRS 484.379 or a provision of chapter 484 of NRS for which a
driver’s license may be revoked shall pay the fees and expenses of that
witness at the trial or preliminary hearing.

4. 1f at the trial or preliminary hearing the affidavit or declaration of an
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expert or other person has been admitted in evidence, and it appears to be in
the interest of justice that the expert or other person be examined or cross-
examined in person, the judge or justice of the peace may adjourn the trial or
hearing for a period not to exceed 3 judicial days to receive the testimony. If
3 judicial days are not sufficient in a county whose population is less than
35,000 to provide the presence of the expert or other person to be examined
or cross-examined, the judge, justice of the peace or hearing officer may
extend the period of adjournment for a period not exceeding 10 days. The
time within which a preliminary hearing or trial is required is extended by
the time of the adjournment.] The provisions of this section do not prohibir
either party from producing any witness to offer testimony ar trial.””.

Assemblyman Humke moved the adoption of the amendment.

Remarks by Assemblyman Humke.

Amendment adopted.

Bill ordered reprinted, re-engrossed and to third reading.

Senate Bill No. 161.
Bill read second time.

The following amendment was proposed by the Committee on Govern-
ment Affairs:

Amendment No. 1006.

Amend the bill as a whole by deleting sec. 4 and renumbering sections 5
through 7 as sections 4 through 6.

Amend the bill as a whole by deleting sec. 8.

Amend the title of the bill by deleting the fourth and fifth lines and

inserting: ‘‘ance of his duties; and providing other matters properly relating
thereto.”.

Assemblyman Lambert moved the adoption of the amendment.
Remarks by Assemblyman Lambert.

Amendment adopted.

Bill ordered reprinted, re-engrossed and to third reading.

Senate Bill No. 255.
Bill read second time and ordered to third reading.

Senate Bill No. 366.

Bill read second time and ordered to third reading.

Senate Bill No. 422.

Bill read second time.

The following amendment was proposed by the Committee on Commerce:

Amendment No. 1041.

Amend section 1, page 1, line 2, by deleting: ‘2, 3 and 4" and inserting:
“2 to 4.5, inclusive,”’.

Amend the bill as a whole by adding a new section designated sec. 4.5,
following sec. 4, to read as follows:

“Sec. 4.5. All advertising by or business cards of a certificate holder
must include the number of his certificate.””.

Amend sec. 16, page 5, line 8, by deleting ““$300.00"" and inserting
*$200.00”.
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(REPRINTED WITH ADOPTED AMENDMENTS)
SECOND REPRINT S.B. 157

SENATE BILL No. 157—CoMMITTEE ON JUDICIARY

JANUARY 31, 1995

Referred to Committee on Judiciary

SUMMARY —Revises provisions governing use of affidavit or declaration in lieu of testimony of
expert witness as o existence of alcohol or controlled substance. (BDR 4-475)

FISCAL NOTE: Effect on Local Government: Ne.
Effect on the State or on Industrial [nsurance: No.

5B

EXPLANATION=Matter in italics is new; maner in brackets [ ] is material to be omitted,

AN ACT relating to cxpert witnesses; revising the provisions governing the use of an affidavit or
declaration in lieu of the testimony of an expert witness as to the existence of alcohol
or a controlled substance; and providing other matiers properly relating thereto.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 50 of NRS is hereby amended by adding thereto a new
section to read as follows:

1. The affidavit of a chemist and any other person who has qualified in the
district court of any county to testify as an expert witness regarding the
presence in the breath, blood or urine of a person of alcohol, a controlled
substance, or a chemical, poison or organic solvent, or the identity or quan-
tity of a controlled substance alleged to have been in the possession of a
person, which is submitted to prove:

(a) The quantity of the purported controlled substance; or

(b) The amount of alcohol or the presence or absence of a controlled
substance, chemical, poison or organic solvent, as the case may be,
is admissible in the manner provided in this section.

2. An affidavit which is submitted to prove any fact set forth in subsection
1 must be admitted into evidence when submitted during any administrative
proceeding, preliminary hearing or hearing before a grand jury. The court
shall not sustain any objection to the admission of such an affidavit.

3. The defendant may object in writing to admitting into evidence an
affidavit submitted to prove any fact set forth in subsection 1 during his trial.
If the defendant makes such an objection, the court shall not admit the
affidavit into evidence and the prosecution may cause the person to testify in
court to any information contained in the affidavit.

Sec. 2. NRS 50.315 is hereby amended to read as follows:

50.315 1. [If a person has qualified in the district court of any county as
an expert witness to testify regarding the presence in the breath, blood or
urine of a person of alcohol, a controlled substance, or a chemical, poison or
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organic solvent, or the identity or quantity of a controlled substance alleged to
have been in the possession of a person, the expert’s affidavit is admissible in
evidence in an administrative proceeding or in a criminal trial in the district
court in any county in the district or a preliminary examination or trial in any
justice’s or municipal court in any county in the district to prove:

(a) The quantity of the purported controlled substance; and

(b) The amount of alcohol or the presence or absence of a controlled
substance, chemical, poison or organic solvent, as the case may be.

2. A] Except as otherwise provided in subsection 6, a person’s affidavit is
admissible in evidence in any criminal or administrative proceeding to prove:

(a) That he has been certified by the director of the department of motor
vehicles and public safety as being competent to operate devices of 2 type
certified by the committee on testing for intoxication as accurate and reliable
for testing a person’s breath to determine the amount by weight of alcohol in
his breath;

(b) The identity of a person from whom the affiant obtained a sample of
breath; and

(c) That the affiant tested the sample using a device of a type so certified
and that the device was functioning properly . [; and

(d) The amount of alcohol that he found in the person’s breath.

3. The]

2. Except as otherwise provided in subsection 6, the affidavit of a person
who prepared a chemical solution or gas that has been used in calibrating 2
device for testing another’s breath to determine the amount of alcohol in his
breath is admissible in evidence in any criminal or administrative proceeding
to prove:

(a) The affiant’s occupation; and

(b) That he prepared a solution or gas having the chemical composition
necessary for accurately calibrating it.

[4. The]

3. Except as otherwise provided in subsection 6, the affidavit of a person
who calibrates a device for testing another’s breath to determine the amount
of alcohol in his breath is admissible in evidence in any criminal or adminis-
trative proceeding to prove:

(2) The affiant’s occupation; :

(b) That on a specified date he calibrated the device at a named law
enforcement agency by using the procedures and equipment prescribed in the
regulations of the committee on testing for intoxication;

(c) That the calibration was performed within the period required by the
committee’s regulations; and

(d) Upon completing the calibration of the device, it was operating
properly.

[S. The]

4. Except as otherwise provided in subsection 6, the affidavit or declara-
tion made under the penalty of perjury of a person who withdraws a sample
of blood from another for analysis by an expert as set forth in [subsection]
section 1 of this act is admissible in any criminal or administrative proceeding
to prove:
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(a) The occupation of the affiant or declarant;

(b) The identity of the person from whom the affiant or declarant withdrew
the sample;

(c) The fact that the affiant or declarant kept the sample in his sole custody
or control and in substantially the same condition as when he first obtained it
until delivering it to another; and

(d) The identity of the person to whom the affiant or declarant delivered it.

[6. The]

5. Except as otherwise provided in subsection 6, the affidavit of a person
who receives from another a sample of blood or urine or other tangible
evidence that is alleged to contain alcohol or a controlled substance, chemi-
cal, poison or organic solvent may be admitted in any criminal or administra-
tive proceeding to prove:

(a) The occupation of the affiant;

(b) The fact that the affiant received a sample or other evidence from
another person and kept it in his sole custody or control in substantially the
same condition as when he first received it until delivering it to another; and

(c) The identity of the person to whom the affiant delivered it.

6. During any trial in which the defendant has been accused of committing
a felony, the defendant may object in writing to admitting into evidence an
affidavit described in this section. If the defendant makes such an objection,
the court shall not admit the affidavit into evidence and the prosecution may
cause the person to testify in court to any information contained in the
affidavit.

7. The committee on testing for intoxication shall adopt regulations pre-
scribing the form of the affidavits and declarations described in this section.

Sec. 3. NRS 50.325 is hereby amended to read as follows:

50.325 1. If a person is charged with an offense punishable pursuant to
chapter 453 or 484 of NRS or homicide resulting from driving a vehicle while
under the influence of intoxicating liquor, a controlled substance or a chemi-
cal, poison or organic solvent, and it is necessary to prove:

(a) The existence of any alcohol;

(b) The quantity of a controlled substance; or

(c) The existence or identity of a controlled substance, chemical, poison or
organic solvent,
the prosecuting attorney may request that the affidavit or declaration of an
expert or other person described in NRS 50.315 and section 1 of this act be
admitted [in] into evidence at the trial or preliminary hearing concerning the
offense. Except as otherwise provided in NRS 50.315 and section of this
act, the affidavit must be admitted into evidence.

2. [The] If the request is to have the affidavit admitted into evidence at a
preliminary hearing or hearing before a grand jury, the affidavit must be
admitted into evidence upon submission. If the request is to have the affidavit
admitted into evidence at trial, the request must be [made] -

(a) Made at least 10 days before the date set for the trial [or preliminary
hearing and must be sent] ;

(b) Sent to the defendant’s counsel and to the defendant, by registered or
certified mail by the prosecuting attorney [.] ; and
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(c) Accompanied by a copy of the affidavit or declaration and the name,
address and telephone number of the affiant or declarant.

3. [If the defendant or his counsel notifies the prosecuting attorney by
registered or certified mail at least 96 hours before the date set for the trial or
preliminary hearing that the presence of the expert or other person is
demanded, the affidavit or declaration must not be admitted. A defendant who
demands the presence of the expert or other person and is convicted of
violating NRS 484.379 or a provision of chapter 484 of NRS for which a
driver’s license may be revoked shall pay the fees and expenses of that
witness at the trial or preliminary hearing.

4. If at the trial or preliminary hearing the affidavit or declaration of an
expert or other person has been admitted in evidence, and it appears to be in
the interest of justice that the expert or other person be examined or cross-
examined in person, the judge or justice of the peace may adjourn the trial or
hearing for a period not to exceed 3 judicial days to receive the testimony. If
3 judicial days are not sufficient in a county whose population is less than
35,000 to provide the presence of the expert or other person to be examined
or cross-examined, the judge, justice of the peace or hearing officer may
extend the period of adjournment for a period mot exceeding 10 days. The
time within which a preliminary hearing or trial is required is extended by the
time of the adjournment.] The provisions of this section do not prohibit either
party from producing any witness to offer testimony at trial.
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Mr. Speaker:

Your Committee on Taxation, to which were referred Senate Bills Nos. 308, 518, has
had the same under consideration, and begs leave to report the sarme back with the
recommendation: Do pass.

Bos Price, Chairman

MOTIONS, RESOLUTIONS AND NOTICES

Assemblyman Perkins moved that Assembly Bills Nos. 363, 632, 651;
Senate Bills Nos. 190, 308, 314, 458, 473, 503, 504, 518, 545, 553 be
placed on the Second Reading File.

Motion carried.

INTRODUCTION, FIRST READING AND REFERENCE

By the Committee on Elections and Procedures:

Assembly Bill No. 729—An Act relating to the legislature; repealing
prospectively certain interim legislative committees; and providing other
matters properly relating thereto.

Assemblyman Close moved that the bill be referred to the Committee on
Elections and Procedures.

Motion carried.

GENERAL FILE AND THIRD READING
Senate Bill No. 157.
Bill read third time.
Remarks by Assemblyman Goldwater.
Roll call on Senate Bill No. 157:

YEAS—39,
Nays—None.
Absent—Arberry, Sandoval, Williams—3.

Senate Bill No. 157 having received a constitutional majority, Mr.
Speaker declared it passed, as amended.
Bill ordered transmitted to the Senate.

Senate Bill No. 161.

Bill read third time.

Remarks by Assemblyman' Neighbors.
Roll call on Senate Bill No. 161:

YeEAs—39.
Nays—None.
Absent—Arberry, Sandoval, Williams—3.

Senate Bill No. 161 having received a constitutional majority, Mr.
Speaker declared it passed, as amended.
Bill ordered transmitted to the Senate.

Senate Bill No. 193.
Bill read third time.
Remarks by Assemblyman Brower.
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MINUTES OF THE
SENATE COMMITTEE ON JUDICIARY

Sixty-eighth Session
June 26, 1995

The Senate Committee on Judiciary was called to order by Chairman Mark A.
James, at 8:25 a.m., on Monday, June 26, 18995, in Room 224 of the Legislative
Building, Carson City, Nevada. Exhibit A is the Agenda. Exhibit B is the
Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senator Mark A. James, Chairman
Senator Jon C. Porter, Vice Chairman
Senator Maurice Washington

Senator Mike McGinness

Senator Ernest E. Adler

Senator Dina Titus

Senator O. C. Lee

STAFF MEMBERS PRESENT:

Allison Combs, Senior Research Analyst
Marilyn Hofmann, Committee Secretary

OTHERS PRESENT:

Dennis J. Healy, Lobbyist, Nevada Highway Patrol Assaciation

Sergeant Gary Wolff, Lobbyist, Nevada Highway Patrol Association

Valerie J, Cooney, Lobbyist, Nevada Trial Lawyers Association

Dana K. Bilyeu, Operaticns Officer, Public Employees’ Retirement System

Muriel R. Skelly, Attarney

Robert W. Teuton, Chief Deputy District Attorney, Clark County District Attorney’s
Office

Ben Graham, Lobbyist, Nevada District Attorneys Association

Mary E. Bell, Nevada Court Reparters’ Association

Morgan R. Baumgartner, Attorney at Law

Senator James appointed a subcommittee consisting of Senator Lee, Senator

McGinness and himself, and opened the hearing on Assembly Bill (A.B.) 292.

3242

Tl
R}

i
iRl
g

114



Senate Committee on Judiciary
June 26, 1995
Page 16

Senator Adler pointed out that is the current statement of the law, and no
concurrence may be necessary.

SENATOR ADLER MOVED TO RESCIND THE CONCURRENCE WITH

SENATOR LEE SECONDED THE MOTION.

THE MOTION CARRIED. (SENATOR PORTER WAS ABSENT FOR THE
VOTE.)

* O X X ¥

SENATOR ADLER MOVED NOT TO CONCUR IN ASSEMBLY
AMENDMENTS NOS. 802 AND 1170 TO S.B. 335.

SENATOR LEE SECONDED THE MOTION.

THE MOTION CARRIED. (SENATOR PORTER WAS ABSENT FOR THE
VOTE.)

E I S O 4

Senator Adler noted under the statutes the gun would technically be subject to
forfeiture, which is not the intention of legislators. Senator James asked him to
address that in a conference committes.

rd

Sanator James reminded the committee they had heard S.B. 157
Vegas.

while in Las

SENATE BILL 157 Revises provisions governing use of affidavit or
declaration in lieu of testimony of expert witness as to

existence of alcohol or controlied substance.

He said the testimony on S.B. 157 referred to accepting affidavits from experts.
He called the amendment from the Assembly “a total rewrite.” He said the
amendment will amend the bill as a whole by deleting section 1. He remembered
the first reprint was approved in the Senate and it contained only one section,
which is now bsing deleted.

By
4
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Senate Committee on Judiciary
June 26, 1985
Page 17

Mr. Graham stated those who previously voiced concern about S.B. 157 should
have less concern now. He explained the bill has taken the chemist, the blood-
drawer and the calibrator completely out of the affidavit process except for what
already exists today at felony trials, so there will be no automatic admission of an
affidavit from a chemist at any proceeding. He said misdemeanor trials will not
allow a chemist except for the present standard. He indicated the notification
process will be retained just as in the original bill. He asserted the bill, as amended
by the Assembly, has stricter provisions regarding what will be admissible.

According to Mr. Graham, a case from the Ninth Circuit Court of Appeals conflicted
with the Seventh Circuit Court of Appeals. He declared a majority of the district
attorneys feel the bill is still constitutional, but in the interest of being conservative
he agreed with the Assembly to remove the chemist from the list of experts. He
urged the committee to concur.

Senator Adler asked how the bill will work procedurally. Mr. Graham responded in
a case of driving under the influence of a controlled substance (DU}, the district
attorney sends the attorney a notice that the affidavit of an expert, such as the
person who calibrated the breath machine, is to be used in court, along with a copy
of the affidavit. If the attorney can establish a bonafide reason why the affidavit
should not be used, the state will be required to bring in the expert witness.

Mr. Graham explained in the case of the chemist, the district attorney will send a
letter stating a desire to use the affidavit of the chemist, but the defending attorney
can reject it without a bonafide reason, and the chemist will have to appear in

person. He said the state will pay the fee for the chemist. He noted this differs -

from present law in that the calibrator does not have to appear, but the chemist
does, which is the result of the Ninth Circuit Court case.

Senator James recalled many people had testified S.B. 157 will make a tremendous
change. He asked if they approve of a law which mandates that the evidence must
be admitted at any time except for the trial, and no objection will be allowed. Mr.
Graham pointed out there is an opportunity for objection, which is contained in

S.B. 157.

He declared:

| spent hours not only with bill-draft people, but with our district
attorneys, emphasizing that if there’s a bonafide dispute, that it is a

)
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Senate Committee on Judiciary
June 26, 1995
Page 18

savings clause. | was assured over and over again by the bill-draft
people that that was still in there.

Mr. Graham acknowledged he found the amendment to be confusing, so he asked
Noel Waters, Carson City District Attorney, to review it, and he agreed that the
provision covering a bonafide dispute is still in the bill. Mr. Graham asserted if that
is not in the bill, the bill was not amended as intended. He suggested the measure
be held until he can obtain assurances from the bill drafters that the bonafide
dispute provision is still contained in the bill.

Senator James insisted the bonafide dispute language was deleted, which means
that notice of the affidavit will not be required, and the judge will not be able to
sustain an objection. He stated, “It says right here that the court shall not sustain
any objection to the admission of such an affidavit.” Mr. Graham reiterated his
request to examine the matter further.

Senator Adler pointed out the prohibition against sustaining an objection applies to
pretrial matters as set forth in section 1, subsection 1 of the bill, whereas
subsection 2 allows for an objection to evidence to go before the trial.

Senator James announced the bill will be held for the next work session. He asked
the committee to consider S.8B. 496, the revisers bill.

SENATE BILL 496: Makes various technical amendments to provisions of
Nevada Revised Statutes.

He called attention to section 2, page 2, line 17, which was amended by the
Assembly to resolve a conflict. He said the figure was changed to $125,002
because the homestead provision was raised. Also he noted an effective date
change in section 75.

SENATOR TITUS MOVED TO CONCUR IN THE ASSEMBLY
AMENDMENT NO. 1048 TO $.B. 496.

SENATOR LEE SECONDED THE MOTION.

THE MOTION CARRIED UNANIMOUSLY.

* * * * X
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MINUTES OF THE
SENATE COMMITTEE ON JUDICIARY

Sixty-eighth Session
June 27, 1995

The Senate Committee on Judiciary was called to order by Chairman Mark A.
James, at 8:30 a.m., on Tuesday, June 27, 1995, in Room 224 of the Legislative
Building, Carson City, Nevada. Exhibit A is the Agenda. Exhibit B is the
Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senator Mark A. James, Chairman
Senator Maurice Washington
Senator Mike McGinness

Senator Ernest E. Adler

Senator Dina Titus

Senator 0. C. Lee

COMMITTEE MEMBERS ABSENT:

Senator Jon C. Porter, Vice Chairman {Excused)

GUEST LEGISLATORS PRESENT:

Assemblywoman Barbara E. Buckley

STAFF MEMBERS PRESENT:

Allison Combs, Senior Research Analyst
Lori M. Story, Committee Secretary
Brenda Erdoes, Legislative Counsel, Legislative Counsel Bureau

OTHERS PRESENT:

George L. Cotton, Affirmative Action Manager, Clark County

Paul Gowins, Representative, Disabled Community

Carol A. Jackson, Director, Department of Employment, Training and Rehabilitation

I.R. “Renny” Ashleman, Lobbyist, Southern Nevada Home Builders Asscciation

Elizabeth B. Kolkoski, Chief, Aging Services Division, Department of Human
Resources

Myla C. Florence, Director, Welfare Division, Department of Human Resources
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Senate Committee on Judiciary
June 27, 1985
Page 13

Recalling S.B. 573, the bill drafter’s trailer bill, the chairman took a motion.
SENATOR ADLER MOVED TO DO PASS S.B. 573.
SENATOR LEE SECONDED THE MQOTION.

THE MOTION CARRIED. (SENATOR PORTER WAS ABSENT FOR THE
VOTE.)

*EE ¥ K

SENATE BILL 157 Revises provisions governing use of affidavit or
declaration in lieu of testimony of expert witness as to
existence of alcohol or controlied substance.

The next bill, S.B. 157 is the affidavit bill. The committee received the
amendments to the bill. It appeared the bona fide dispute escape clause was
removed by the Assembly. This was apparently done in error, the chairman
explained. He called for a motion to not concur in the amendment to al[ow a repair
of the bill in a conference committee.

SENATOR WASHINGTON MOVED TO NOT CONCUR IN THE ASSEMBLY
AMENDMENT TO S.B. 157.

SENATOR ADLER SECONDED THE MOTION. /\

THE MOTICN CARRIED. (SENATOR PQRTER WAS ABSENT FOR THE
VOTE.} )

X EEXE

ASSEMBLY BILL 623: Authorizes juvenile division of district court to bind over
for trial child certified as adult after formal adversarial
hearing.

The next bill, A.B. 623, is opposed by the Nevada Association of Juvenile
Probation Officers, Senator James reported. He asked who had requested this
piece of legislation. Ben Graham, Chief Deputy, Clark County, Lobbyist, Nevada
District Attorneys Association, came forward to address the concerns raised by the
juvenile authorities, noting this same concern was raised by the Clark County
District Attorney’s Office when it first came forward.
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Remarks by Senator O’Connell.
Motion carried.
Bill ordered transmitted to the Assembly.

APPOINTMENT OF CONFERENCE COMMITTEES

Mr. President appointed Senators O’ Donnell, Porter and Shaffer as a first
Committee on Conference to meet with a like committee of the Assembly for
the further consideration of Assembly Bill No. 47.

REPORTS OF CONFERENCE COMMITTEES
Mr. President:

The first Committee on Conference concerning Senate Bill No. 157, consisting of the
undersigned members, has met, and reports that:

It has agreed to recommend that the amendment of the Assembly be concurred in.

It has agreed to recommend that the bill be further amended as set forth in Conference
Amendment No. 23, which is attached to and hereby made a part of this report.

Conference Amendment.

Amend sec. 2, page 2, line 9, by deleting **subsection 6,” and inserting: ‘‘subsections
6and 7,".

Amend sec. 2, page 2, line 22, by deleting “subsection 6,”” and inserting: “‘subsections
6and 7,7,

Amend sec. 2, page 2, line 31, by deleting « subsection 6, and inserting: “subsections
Gand 7,

Amend sec. 2, page 2, line 44, by deleting *‘subsection 6,”" and inserting: ‘‘subsections
6and 7, .

Amend sec. 2, page 3, line 9, by deleting “subsection 6,”” and inserting: ‘“subsections
6and 7,.

Amend sec. 2, page 3, line 19, after “6.” by inserting: “‘If, at o7 before the time of the
trial, the defendant establishes that:

(a) There is a substantial and bona fide dispute regarding the facts in the affidavit or
declaration; and

(b) It is in the best interests of justice that the witness who signed the daffidavir or
declaration be cross-examined,
the court may order the prosecution to produce the wimmess and may continue the trial for
any time the court deems reasonably necessary to receive such testimony. The time within
which a trial is required is extended by the time of the continuance.

7.7,

Amend sec. 2, page 3, line 21, after “affidavir” by inserting “‘or declaration’’.

Amend sec. 2, page 3, line 22, after “affidavit’* by inserting *‘or declaration’”.

Amend sec. 2, page 3, by deleting line 24 and inserting: ‘‘affidavit or declaration.”.

Amend sec. 2, page 3, line 25, by deleting **7.” and inserting “17.] &7

Amend sec. 3, page 3, line 40, after “gffidavit’’ by inserting ‘‘or declaration’ .

Amend sec. 3, page 3, Line 41, after “affidavit’’ by inserting ‘‘or declaration”.

Amend sec. 3, page 3, line 42, after “‘a " by inserting ‘‘or declaration’” .
Amend sec. 3, page 3, line 43, after “affidavit’" by inserting “‘or declaration’ .

Jon C. PORTER JAN F. MONAGHAN

MAURICE E. WASHINGTON MARx A. MANENDO

O.C. LEE MICHAEL A. SCHNEIDER
Senate Committee on Conference Assembly Committee on Conference

Senator Porter moved that the Senate adopt the report of the first Commit-
tee on Conference concerning Senate Bill No. 157.

Remarks by Senator Porter.

Motion carried.
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MESSAGES FROM THE SENATE

SENATE CHAMBER, Carson City, July 1, 1995
To the Honorable the Assembly:

1 have the honor to inform your honorable body that the Senate on this day passed
Assembly Bills Nos. 80, 116, 225, 328, 386, 467, 487, 506, 676, 691, 738, 740.

Also, I have the honor to inform your honorable body that the Senate amended, and on
this day passed, as amended, Assembly Bills Nos. 210, 288, 498, 532, 585, and
respectfully requests your honorable body to concur in said amendments.

Also, I have the honor to inform your honorable body that the Senate on this day
adopted the report of the first Committee on Conference concerning Assemnbly Bill No.
279.

Also, I have the honor to inform your honorable body that the Senate on this day passed
Senate Bill No. 582.

Also, I have the honor to inform your honorable body that the Senate on this day
passed, as amended, Senate Bill No. 581.

Also, I have the honor to inform your honorable body that the Senate on this day
concurred in the Assembly amendments to Senate Bills Nos. 133, 395, 491, 501.

Also, I have the honor to inform your honorable body that the Senate on this day
respectfully refused to concur in the Assembly amendment to Senate Bill No. 579.

Also, I have the honor to inform your honorable body that the Senate on this day
appointed Senators Lowden, Coffin and Augustine as a first Committee on Conference
concerning Senate Bill No. 83. '

Also, I have the honor to inform your honorable body that the Senate on this day
appointed Senators Porter, Washington and Lee as a first Committee on Conference
concerning Senate Bill No. 171.

Also, I have the honor to inform your honorable body that the Senate on this day
appointed Senators Augustine, Shaffer and Lowden as a first Committee on Conference
concerning Senate Bill No. 344,

Also, I have the honor to inform your honorable body that the Senate on this day
appointed Senators Rawson, Jacobsen and Mathews as a first Committee on Conference
concerning Senate Bill No. 526.

Also, I have the honor to inform your honorable body that the Senate on this day
adopted the report of the first Committee on Conference concerning Senate Bill No. 335.

Also, I have the honor to inform your honorable body that the Senate on this day
adopted the report of the first Committee on Conference concerning Senate Bill No. 458.

Also, I have the honor to inform your honorable body that the Senate on this day
adopted the report of the second Comumittee on Conference concerning Senate Bill No. 87.

Maxry Jo MONGELLI
Assistant Secretary of the Senate

UNFINISHED BUSINESS
REPORTS OF CONFERENCE COMMITTEES

Mr. Speaker:

The first Committes on Conference concerning Senate Bill No. 157, consisting of the
undersigned members, has met, and reports that:

It has agreed to recommend that the amendment of the Assembly be concurred in.

It has agreed to recommend that the bill be further amended as set forth in Conference
Amendment No. C24, which is attached to and hereby made a part of this report.

JaN F. MONAGHAN Jon C. PORTER
MAagrX A. MANENDO Maurice E. WASHINGTON
MICHAEL A. SCHNEIDER O. C. Leg

Assembly Commirttee on Conference Senate Committee on Conference

Conference Amendment No. 24.

Amend sec. 2, page 2, line 9, by deleting “‘subsection 6,” and inserting:
“subsections 6 and 7,". ‘

1
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Amend sec. 2, page 2, line 22, by deleting ‘‘subsection 6,’’ and inserting:
“subsections 6 and 7,”".

Amend sec. 2, page 2, line 31, by deleting *‘subsection 6,"" and inserting:
““subsections 6 and 7,"".

Amend sec. 2, page 2, line 44, by deleting ‘‘subsection 6,"" and inserting:
““subsections 6 and 7,"".

Amend sec. 2, page 3, line 9, by deleting **subsection 6,”’ and inserting:
‘‘subsections 6 and 7,”.

Amend sec. 2, page 3, line 19, after **6."" by inserting: “‘If, at or before
the time of the trial, the defendant establishes that:

(a) There is a substantial and bona fide dispute regarding the facts in the
affidavit or declaration; and

(b) It is in the best interests of justice that the witness who signed the
affidavit or declaration be cross-examined,
the court may order the prosecution to produce the witness and may continue
the trial for any time the court deems reasonably necessary to receive such
testimony. The time within which a trial is required is extended by the time of
the continuance.

7o,

Amend sec. 2, page 3, line 21, after “‘affidavit’’ by inserting *“‘or declara-
tion™.

Amend sec. 2, page 3, line 22, after “‘affidavir’” by inserting ‘‘or declara-
tion™.

Amend sec. 2, page 3, by deleting line 24 and inserting: “‘affidavit or
declaration.”

Amend sec. 2, page 3, line 25, by deleting “‘7.”” and inserting **(7.] 8.7,

Amend sec. 3, page 3, line 40, after “‘affidavit’ by inserting ‘‘or declara-
tion’’.

Amend sec. 3, page 3, line 41, after “*affidavir’’ by inserting "‘or declara-
tion’.

Amend sec. 3, page 3, line 42, after ‘‘affidavit”’ by inserting “‘or declara-
tion™’. '

Amend sec. 3, page 3, line 43, after ‘‘affidavit” by inserting ‘‘or declara-
tion™.

Assemblyman Monaghan moved that the Assembly adopt the report of the
first Committee on Conference concerning Senate Bill No. 157.

Remarks by Assemblyman Monaghan.

Motion carried.

Mr. Speaker:

The first Committee on Conference concerning Senate Bill No. 526, consisting of the
undersigned members, has met, and reports that:
It has agreed to recommend that the amendment of the Assembly be concurred in.

DIANNE STEEL . RaymonD D. RawsoN

MAUREEN E. BROWER LawRreENCE E. JACOBSEN

MICHAEL A. SCHNEIDER BERNICE MATHEWS
Assembly Commirtee on Conference Senate Committee on Conference
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(REPRINTED WITH ADOPTED AMENDMENTS)
THIRD REPRINT _ S.B. 157

SENATE BILL No. 157—COMMITTEE ON JUDICIARY

JANUARY 31, 1995

Referred to Committee on Judiciary

SUMMARY —Revises pravisions governing use of affidavit or declaration in lieu of testimony of
expert witness as o existence of alcohol or controlled substance. (BDR 4-373)

FISCAL NOTE: Effect on Local Government: No.
Effect on the State or on Industrial Insurance: No.

e
EXPLAMATION —Malter in italics is new; matter in brackets [ ] is material 1o be omitted.

AN ACT relating to exper! witnesses; revising the provisions governing the use of an affidavit or
declaration in lieu of the testimony of an expert witness as to the existence of alcohol
or a controlled substance; and providing other matiers properly relating thereto.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED [N SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 50 of NRS is hereby amended by adding thereto a new
section to read as follows:

1. The affidavit of a chemist and any other person who has qualified in the
district court of any county fo testify as an expert wilness regarding the
presence in the breath, blood or urine of a person of alcohol, a controlled
substance, or a chemical, poison or organic solvent, or the identity or quan-
tity of a controlled substance alleged to have been in the possession of a
person, which is submitted to prove:

(a) The quantity of the purported controlled substance; or

(b) The amount of alcohol or the presence or absence of a controlled
substance, chemical, poison or organic solvent, as the case may be,
is admissible in the manner provided in this section.

2. An affidavit which is submitted to prove any fact set forth in subsection
1 must be admitted into evidence when submitted during any administrative
proceeding, preliminary hearing or hearing before a grand jury. The court
shall not sustain any objection to the admission of such an affidavit.

3. The defendant may object in writing to admitting into evidenice an
affidavit submitted to prove any fact set forth in subsection 1 during his trial.
If the defendant makes such an objection, the court shall not admit the
affidavit into evidence and the prosecution may cause the person to testify in
court to any information contained in the affidavit.

Sec. 2. NRS 50.315 is hereby amended to read as follows:

50.315 1. [If a person has qualified in the district court of any county as
an expert witness to testify regarding the presence in the breath, blood or
urine of a person of alcohol, a controlled substance, or a chemical, poison or

gl
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orgaric solvent, or the identity or quantity of a controlled substance alleged to
have been in the possession of a person, the expert’s affidavit is admissible in
evidence in an administrative proceeding or in a criminal trial in the district
court in any county in the district or a preliminary examination or trial in any
justice’s or municipal court in any county in the district to prove:

(a) The quantity of the purported controlled substance; and

(b) The amount of alcohol or the presence or absence of a controlled
substance, chemical, poison or organic solvent, as the case may be.

2. A] Except as otherwise provided in subsections 6 and 7, a person’s
affidavit is admissible in evidence in any criminal or administrative proceed-
ing to prove:

(a) That he has been certified by the director of the department of motor
vehicles and public safety as being competent to operate devices of a type
certified by the committee on testing for intoxication as accurate and reliable
for testing a person’s breath to determine the amount by weight of alcohol in
his breath;

(b) The identity of a person from whom the affiant obtained a sample of
breath; and

(c) That the affiant tested the sample using a device of a type so certified
and that the device was functioning properly . [; and

(d) The amount of alcohol that he found in the person’s breath,

3. The}

2. Except as otherwise provided in subsections 6 and 7, the affidavit of a
person who prepared a chemical solution or gas that has been used in cali-
brating a device for testing another’s breath to determine the amount of
alcohol in his breath is admissible in evidence in any criminal or administra-
tive proceeding to prove:

(a) The affiant’s occupation; and

(b) That he prepared a solution or gas having the chemical composition
necessary for accurately calibrating it.

[4. The]

3. Except as otherwise provided in subsections 6 and 7, the affidavit of a
person who calibrates a device for testing another’s breath to determine the
amount of alcohol in his breath is admissible in evidence in any criminal or
administrative proceeding to prove:

(a) The affiant’s occupation;

(b) That on a specified date he calibrated the device at a named law
enforcement agency by using the procedures and equipment prescribed in the
regulations of the committee on testing for intoxication;

(c) That the calibration was performed within the period required by the
committee’s regulations; and

(d) Upon completing the calibration of the device, it was operating
properly.

[5. The]

4. Except as otherwise provided in subsections 6 and 7, the affidavit or
declaration made under the penalty of perjury of a person who withdraws a
sample of blood from another for analysis by an expert as set forth in
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[subsection] section 1 of this act is admissible in any criminal or administra-
tive proceeding to prove:

(a) The occupation of the affiant or declarant;

(b) The identity of the person from whom the affiant or declarant withdrew
the sample;

(c) The fact that the affiant or declarant kept the sample in his sole custody
or control and in substantially the same condition as when he first obtained it
until delivering it to another; and

(d) The identity of the person to whom the affiant or declarant delivered it.

[6. The]

5. Except as otherwise provided in subsections 6 and 7, the affidavit of a
person who receives from another a sample of blood or urine or other
tangible evidence that is alleged to contain alcohol or a controlled substance,
chemical, poison or organic solvent may be admitted in any criminal or
administrative proceeding to prove:

(a) The occupation of the affiant;

(b) The fact that the affiant received a sample or other evidence from
another person and kept it in his sole custody or control in substantially the
same condition as when he first received it until delivering it to another; and

(c) The identity of the person to whom the affiant delivered it.

6. If, at or before the time of the trial, the defendant establishes that:

(a) There is a substantial and bona fide dispute regarding the facts in the
affidavit or declaration; and

(b) It is in the best interests of justice that the wimess who signed the
affidavit or declaration be cross-examined,
the court may order the prosecution to produce the wimess and may continue
the trial for any time the court deems reasonably necessary to receive such
testimony. The time within which a trial is required is extended by the time of
the continuance.

7. During any trial in which the defendant has been accused of committing
a felony, the defendant may object in writing to admitting into evidence an
affidavit or declaration described in this section. If the defendant makes such
an objection, the court shall not admit the affidavit or declaration into evi-
dence and the prosecution may cause the person to testify in court to any
information contained in the affidavit or declaration.

[7.] 8 The committee on testing for intoxication shall adopt regulations
prescribing the form of the affidavits and declarations described in this
section.

Sec. 3. NRS 50.325 is hereby amended to read as follows:

50.325 1. If a person is charged with an offense punishable pursuant to
chapter 453 or 484 of NRS or homicide resulting from driving a vehicle while
under the influence of intoxicating liquor, a controlled substance or a chemi-
cal, poison or organic solvent, and it is necessary to prove:

(a) The existence of any alcohol;

(b) The quantity of a controlled substance; or

(c) The existence or identity of a controlled substance, chemical, poison or
organic solvent,

faliat
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the prosecuting attorney may request that the affidavit or declaration of an
expert or other person described in NRS 50.315 and section 1 of this act be
admitted [in] into evidence at the trial or preliminary hearing concerning the
offense. Except as otherwise provided in NRS 50.315 and section 1 of this
act, the affidavit or declaration must be admitted into evidence.

2. [The] If the request is to have the affidavit or declaration admitted into
evidence at a preliminary hearing or hearing before a grand jury, the affidavit
or declaration must be admitted into evidence upon submission. If the request
is to have the affidavit or declaration admitted into evidence at trial, the
request must be [made] -

(a) Made at least 10 days before the date set for the trial {or preliminary
hearing and must be sent] ;

(b) Sent to the defendant’s counsel and to the defendant, by registered or
certified mail by the prosecuting attorney [.] ; and

(c) Accompanied by a copy of the affidavit or declaration and the name,
address and telephone number of the affiant or declarant.

3. {If the defendant or his counsel notifies the prosecuting attorney by
registered or certified mail at least 96 hours before the date set for the trial or
preliminary hearing that the presence of the expert or other person is
demanded, the affidavit or declaration must not be admitted. A defendant who
demands the presence of the expert or other person and is convicted of
violating NRS 484.379 or a provision of chapter 484 of NRS for which a
driver’s license may be revoked shall pay the fees and expenses of that
witness at the trial or preliminary hearing.

4. If at the trial or preliminary hearing the affidavit or declaration of an
expert or other person has been admitted in evidence, and it appears to be in
the interest of justice that the expert or other person be examined or cross-
examined in person, the judge or justice of the peace may adjourn the trial or
hearing for a period not to exceed 3 judicial days to receive the testimony. If
3 judicial days are not sufficient in a county whose population is less than
35,000 to provide the presence of the expert or other person to be examined
or cross-examined, the judge, justice of the peace or hearing officer may
extend the period of adjournment for a period not exceeding 10 days. The
time within which a preliminary hearing or trial is required is extended by the
time of the adjournment.] The provisions of this section do not prohibit either
party from producing any witness to offer testimony at trial.

@
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2. The state board of education shall adopt regulations to carry out the
program. The regulations must prescribe the procedure by which a school
district may obtain a waiver from the requirements of the program.

Senate Bill No. 157~Committee on Judiciary
CHAPTER 708

AN ACT relating to expert witnesses; revising the provisions governing the use of an affidavit or
declaration in lieu of the testimomy of an expert witness as to the existence of alcohol
or a controlled substance; and providing other matters properly relating thereto.

[Approved July 7, 1995]

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 50 of NRS is hereby amended by adding thereto a
new section to read as follows:

1. The affidavit of a chemist and any other person who has qualified in the .

district court of any county to testify as an expert wimess regarding the
presence in the breath, biood or urine of a person of alcohol, a controlled
substance, or a chemical, poison or organic solvent, or the identity or quan-
tity of a controlled substance alleged to have -been in the possession of a
person, which Is submitted to prove:

(a) The quantity of the purported controlled substance; or

(b) The amount of alcohol or the presence or absence of a controlled
substance, chemical, poison or organic solvent, as the case may be,
is admissible in the manner provided in this section.

2. An affidavit which is submitted to prove any fact set forth in subsection
7 must be admitted into evidence when submitted during arny administrative
proceeding, preliminary hearing or hearing before a grand jury. The court
shall not sustain arny objection to the admission of such an affidavit.

3. The defendant may object in writing’ 10 admitting into evidence an
affidavit submitted to prove any fact set forth in subsection 1 during his trial.
If the defendant makes such an objection, the court shall not admit the
affidavit into evidence and the prosecution may cause the person 10 testify in
court to any information contained in the affidavit. '

Sec. 2. NRS 50.315 is hereby amended to read as follows:

50.315 1. [If a person has qualified in the district court of any county as
an expert witness to testify regarding the presence in the breath, blood or

urine of a person of alcohol, 2 controlled substance, or a chemical, poison or |

organic solvent, or the identity or quantity of a controlled substance alleged to
have been in the possession of a person, the expert’s affidavit is admissible in
evidence in an administrative proceeding or in a criminal trial in the district
court in any county in the district or preliminary examination ot trial in any

justice’s or municipal court in amy county in the district to prove:
(a) The quantity of the purported controlled substance; and
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(b) The amount of alcohol or the presence or absence of a controlled
substance, chemical, poison or organic solvent, as the case may be.

2. A] Except as otherwise provided in subsections 6 and 7, a person’s
affidavit is admissible in evidence in any criminal or administrative proceed-
ing to prove:

(a) That he has been certified by the director of the department of motor
vehicles and public safety as being competent to operate devices of a type
certified by the committee on testing for intoxication as accurate and reliable
for testing a person’s breath to determine the amount by weight of alcohol in
his breath;

(b) The identity of a person from whom the affiant obtained a sample of
breath; and

(c) That the affiant tested the sample using a device of a type so certified
and that the device was functioning propexly . [; and

(d) The amount of alcohol that he found in the person’s breath.

3. The]

2. Except as otherwise provided in subsections 6 and 7, the affidavit of a
person who prepared a chemical solution or gas that has been used in cali-
brating a device for testing another’s breath to determine the amount of
alcohol in his breath is admissible in evidence in any criminal or administra-
tive proceeding to prove:

(a) The affiant’s occupation; and

(b) That he prepared a solution or gas having the chemical composition
necessary for accurately calibrating it.

[4. The]

3. Except as otherwise provided in subsections 6 and 7, the affidavit of a
person who calibrates a device for testing another’s breath to determine the
amount of alcohol in his breath is admissible in evidence in any criminal or
administrative proceeding to prove:

(a) The affiant’s occupation;

(b) That on a specified date he calibrated the device at a named law
enforcement agency by using the procedures and equipment prescribed in the
regulations of the committee on testing for intoxication;

(c) That the calibration was performed within the period required by the
committee’s regulations; -and

(d) Upon completing the calibration of the device, it was operating
properly.

[5. The]

4. Except as otherwise provided in subsections 6 and 7, the affidavit or
declaration made under the penalty of perjury of a person who withdraws a
sample of blood from another for analysis by an expert as sct forth in
[subsection] section 1 of this act is admissible in any criminal or administra-
tive proceeding to prove:

(a) The occupation of the affiant or declarant;

(b) The identity of the person from whom the affiant or declarant withdrew
the sample;

(c) The fact that the affiant or declarant kept the sample in his sole custody
or control and in substantially the same condition as when he first obtained it
until delivering it to another; and

Y o
co Ry

R6

N mikaa ks ma mats b Al



2714 LAWS OF NEVADA Ch. 708

([2) ’%L‘c ]iclantity of the person to whom the affiant or declarant delivered it.
. The
5. Except as otherwise provided in subsections 6 and 7, the affidavit of a
person who receives from another a sample of blood or urine or other
tangible evidence that is alleged to contain alcohol or a controlled substanc,
chemical, poison or organic solvent may be admitted in any criminal or
administrative proceeding to prove:

(a) The occupation of the affiant;

(b) The fact that the affiant received a sample or other evidence from
another person and kept it in his sole custody or control in substantially the

same condition as when he first received it until delivering it to another; and -

(c) The identity of the person to whom the affiant delivered it.

6. If, at or before the time of the trial, the defendant establishes that:

(a) There is a substantial and bona fide dispute regarding the facts in the
affidavit or declaration; and

(b) It is in the best interests of justice that the witness who signed the
affidavit or declaration be cross-examined,
the court may order the prosecution to produce the witness and may continue
the trial for any time the court deems reasonably necessary 10 receive such
testimony. The time within which a trial is required is extended by the fime of
the continuance.

7. During any trial in which the defendant has been accused of committing
a felony, the defendant may object in writing to admitting into evidence an

affidavit or declaration described in this section. If the defendant makes such
an objection, the court shall not admit the affidavit or declaration into evi- "
dence and the prosecution may cause the person to testify in court fo any

information contained in the affidavit or declaration.

[7.] 8. The committee on testing for intoxication shall adopt regulations -

prescribing the form of the affidavits and declarations described in this
section. ;

Sec. 3. NRS 50.325 is hereby amended to read as follows:

50.325 1. If a person is charged with an offense punishable pursuant to
chapter 453 or 484 of NRS or homicide resulting from driving a vehicle while

under the influence of intoxicating liquor, a controlled substance or a chemi-. -

cal, poison or organic solvent, and it is necessary to prove:

(a) The existence of any alcohol;

(b) The quantity of a controlled substance; or

(c) The existence or identity of a controlled substance, chemical, poison or
organic solvent,
the prosecuting attorney may request that the affidavit or declaration of an
expert or other person described in NRS 50.315 and section 1 of this act be

admitted [in] info evidence at the trial or preliminary hearing concerning the

offense. Except as otherwise provided in NRS 50.315 and section 1 of this
act, the affidavit or declaration must be admitted into evidence.

2. [The] If the request is to have the affidavit or declaration admitted into
evidence at a preliminary hearing or hearing before a grand jury, the affidavit
or declaration must be admitted into evidence upon submission. If the request
is to have the affidavit or declaration admitted into evidence at trial, the
request must be [made] - : ;



officer appointed to act in accordance with NRS 16.120.
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.d it. (a) Made at least 10 days before the date set for the trial for preliminary
hearing and must be sent] ; ,
of a (b) Sent to the defendant’s counsel and to the defendant, by registered or
other certified mail by the prosecuting attorney [.] ; and
ince, (c) Accompanied by a copy of the affidavit or declaration and the name, 8
al or address and telephone number of the affiant or declarant. ' ;
3. [If the defendant or his counsel potifies the prosecuting attorney by :
registered or certified mail at least 96 hours before the date set for the trial or L
from preliminary hearing that the presence of the expert or other person is
y the demanded, the affidavit or declaration must not be admitted. A defendant who "
; and demands the presence of the expert or other person and is convicted of - Fk
: violating NRS 484.379 or a provision of chapter 484 of NRS for which a !
(t: driver’s license may be revoked shall pay the fees and expenses of that §
n the witness at the trial or preliminary hearing.
4. If at the trial or preliminary hearing the affidavit or declaration of an b
d the expert or other person has been admitted in evidence, and it appears to be in i
the interest of justice that the expert or other person be examined Or CToSs- i
winue examined in person, the judge or justice of the peace may adjourn the trial or
such hearing for a period not to exceed 3 judicial days to receive the testimony. If
me of 3 judicial days are not sufficient in a county whose population is less than
) 35,000 to provide the presence of the expert or other person to be examined
utting or cross-examined, the judge, justice of the peace or hearing officer may ;
ce an extend the period of adjournment for a period not exceeding 10 days. The B
: such fime within which a preliminary hearing or trial is required is extended by the i
2 ev time of the adjournment.] The provisions of this section do not prohibit either : B
o any party from producing arny witness to offer testimony at trial. r
ations ;! :
1 this >
g Senate Bill No. 171—Senator Rhoads ,
ant to : ‘ g
while i . CHAPTER 709
‘hemi- F b ‘ AN ACT relating to the cost of litigation; authorizing courts to award as costs to the prevailing N
B party the costs of certain computerized services; and providing other matters properly i
relating thereto. T
i
S [Approved Juty 7, 1995] ]
s0n Or ;
THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
of an AND ASSEMBLY, DO ENACT AS FOLLOWS: i
act be Section 1. NRS 18.005 is hereby amended to read as follows:
ng b e 18.005 For the purposes of NRS 18.010 to 18.150, inclusive, the term :
of 1 = ““costs’” means: !
d into 1. Clerks’ fees. :
e 2. Reporters’ fees for depositions, including 2 reporter’s fee for one copy
fidavit of each deposition. i
flqug‘ff A 3. Jurors’ fees and expenses, together with reasonable compensation of an §
= . 3 T
\
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. MINUTES OF THE
SENATE COMMITTEE ON JUDICIARY

Seventy-fifth Session
April 14, 2008

The Senate Committee on Judiciary was called to order by Chair Terry Care at
8:38 a.m. on Tuesday, April 14, 2009, in Room 21438 of the Legislative
Building, Carson City, Nevada. The meeting was videoconferenced to the
Grant Sawyer State Office Building, Room 4412E, 555 East Washington
Avenue, Las Vegas, Nevada. Exhibit A is the Agenda. ExhibitB is the
Attendance. Roster. All exhibits are available and on file in the Research Library
of the Legislative Counsel Bureau.

COMMITTEE MENMBERS PRESENT:

Senator Terry Care, Chair

Senator Valerie Wiener, Vice Chair
Senator David R. Parks

Senator Allison Copening

Senator Mike McGinness

Senator Maurice E. Washington
Senator Mark E. Amodei

GUEST LEGISLATORS PRESENT:

Assemblywoman Barbara E. Buckley, Assembly District No. 8
Assemblyman Mark A. Manendo, Assembly District No. 18

STAFF MEMBERS PRESENT:

Linda J. Eissmann, Committee Policy Analyst
Bradiey A. Wilkinson, Chief Deputy Legislative Counsel
Kathteen Swain, Committee Secretary

OTHERS PRESENT:

Hank Pirowski, Project Director, Veterans Treatment Court, Buffalo, New York

T. Arthur Ritchie, Jr., District Judge, Family Division, Department H,
Eighth Judicial District

Peter |. Breen, Senior District Judge
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ASSEMBLY BILL 250: Revises provisions relating to certain affidavits or
declarations of experts. (BDR 4-1018)

ASSEMBLYMAN MARK A. MANENDO (Assembly District No, 18):

Assembly Bill 250 provides that a person may qualify to test as an expert
witness in any court of record in the State, rather than only in the district court,
regarding the presence of alcohol in the breath, blood or urine of a person or the
identity or quantity of a controlled substance or other chemical in a person’s
possession. The measure defines who qualifies as a chemist for purpose of such
expert witness testimony and authorizes a request to have the affidavit or
declaration admitted as evidence at a trial to be personally served on the
defendant or his counsel.

L. J. O'NeaLe (Chief Deputy District Attorney, Vehicular Crimes Unit, Office of
the District Attorney, Clark County):

This bill clarifies and eases the procedure. |t does not affect the substantive
rights of anyone accused of a crime. The bill provides that a person who has
qualified as an expert in a court of record can testify as an expert regarding
certain evidence. It is becoming increasingly difficult to get time in the district
courts with so many cases being heard. It is rare for an expert to have the
opportunity to testify in a trial.

The district court was the only court of record in Nevada. In 1979, justice
courts and some municipal courts became courts of record. Therefore,
testimony of experts can be preserved and scrutinized.

Chemist is a term generally used to refer to anyone who tests blood or urine for
alcohol or drugs. The problem is, although many of these people have degrees
in chemistry, none of them have the job title of chemist. This bill explains who a
chemist is.

Statute requires us to send the notice of intent to use affidavit by certified mail.
This takes about five minutes per letter. If we do ten a day, we are up to about
an hour of our time. Additionally, we have to send it to the defense attorney
and the defendant. This adds to our cost. We give them actual notice when we
hand them the notice in court. They still have all their rights to object. This
makes it easier and cheaper for us.
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CHAIR CARE: |
What is the current case law on only the use of an affidavit or declaration and

the confrontation clause? This is not the issue in front of us, but it kicks in
when we say a court of record in this State as opposed to district court.

MR. O'NEALE:

There are two separate issues. One is the affidavit of someone who draws the
blood. The state of the law is the Nevada Supreme Court opinion in City of
Las Vegas v. Walsh, 121 Nev. 899, 124 P.3d 203 (2005), where the Nevada
Supreme Court said the present procedure with the provision to object and bring
the objections before the court does not violate the right of confrontation or due
process. The other issue is bringing in the chemist. The law requires us to bring
in the chemist if there is an objection to bringing in the chemist, even for a
misdemeanor trial. We can bring in the affidavit of the person who drew the
blood if the objection is not sufficient under the law. There is no sufficiency
requirement for an objection to the chemist. All they have to do is say they
object, and then we have to bring in the chemist. This affects us only in our
misdemeanor cases. In a jury trial, as a routine, we always bring in the chemist
and the nurse or person who draws the blood because we want the jury to see
them. In a felony, we do not want any possible objections on appeal. Under
Nevada law, there is no due process or confrontation problem with the affidavit
of the person who drew the blood because the statutory right to object is
preserved.

S5amMUeL BATEMAN (Nevada District Attorneys Association):
[ am herelas a backup.

CHAIR CARE:
This bill passed out of the Assembly by a vote of 42 to O.

SENATOR WIENER MOVED TO DO PASS A.B. 250.

SENATOR COPENING SECONDED THE MOTION.

THE MOTION CARRIED UNANIMOUSLY.







STATE OF NEVADA
DEPARTMENT OF MOTOR VEHICLES
(702) 486-4540
NOTICE OF ADMINISTRATIVE HEARING
January 8, 2013

VALENTI, VINCENT §. CASE #: IP120918B
3687 E HACIENDA AVE

LAS VEGAS NV 88120 DL NO.: 1701100444
IN THE MATTER OF: R'S LICENSE REVOQ N UNDER NRS 484,386

You are acheduled for a hearing as follows:
DATE: FEBRUARY 11TH, 2013
TIME: 1:00:00 PM

LOCATION: Department of Motor Vehicles
East Entrance marked "Office of Administrative Hearings”
2701 East Sahara Ave /TB
Las Vegas, NV 89104

PURPOSE The purpose of this hearing is to determine whether the chemical test
to which you submitted showed an alcohol concentration of 0,08 or
more and/or whether the chemical test to which you submitted showed
a detactable amount of prohibited substance(s) in your system
pursuant {to NRS 484 .370/484C.110. You may expect
affidavits/declarations to be used to establish your blood/breath alcohol
and/or prohibited substance content. (NRS 50.315, NRS 50.320, NRS
233B.123, and NAC 481.330)

AUTHORITY NRS 484.387/484C.230, NRS 233B Nevada Administrative
Pracedures Act

Flease see Information Sheet attached hereto.

If you are under the age of 18, you must be accompanied by a parent, legal guardian, or
guardian ad litem.

We are pleased to make reascnable accommodations for members of the public who
are disabled and wish to attend the hearing. If special arrangements for the hearing are
necessary, please notify the Hearing Office at (702) 486-4840 no later than five (5)
working days prior to the meeting. Failure to pick up your temporary driver's license may
result in cancellation of your hearing by the Administrative Hearings Office.

cc: J. WATKINS/LM
DOK

L00/L00d WdgQ:Zl ELOZ 8 Uer grep9apeoL ¥ed  SONIYYIH AWO BuWHUS



NRS 50.315 Admissibility of affidavit or declaration offered to prove certain facts concerning use of certain
devices or withdrawal or holding of evidence related to determining presence of aleohol, controlled su bstance,
chemical, poison, organic solvent or another prohibited substance. i

1. Except as otherwise provided in subsections 6 and 7, the affidavit or declaration of a person is admissible in
evidence in any criminal or administrative proceeding to prove:

(a) That the affiant or declarant has been certified by the Director of the Department of Public Safety as being
competent to operate devices of a type certified by the Committee on Testing for Intoxication as accurate and
reliable for testing a person’s breath to determine the concentration of alcohol in his or her breath;

(b) The identity of a person from whom the affiant or declarant obtained a sample of breath; and

(c) That the affiant or declarant tested the sample using a device of a type so certified and that the device was
functioning properly.

2. Except as otherwise provided in subsections 6 and 7, the affidavit or declaration of a person who prepared a
chemical solution or gas that has been used in calibrating a device for testing another’s breath to determine the
concentration of alcohol in his or her breath is admissible in evidence in any criminal or administrative proceeding
to prove: 2

(a) The occupation of the affiant or declarant; and

(b) That the solution or gas has the chemical composition necessary for accurately calibrating it.

3. Except as otherwise provided in subsections 6 and 7, the affidavit or declaration of a person who calibrates a
device for testing another’s breath to determine the concentration of alcohol in his or her breath is admissible in
evidence in any criminal or administrative proceeding to prove:

(2) The occupation of the affiant or declarant;

(b) That on a specified date the affiant or declarant calibrated the device at a named law enforcement agency by
using the procedures and equipment prescribed in the regulations of the Committee on Testing for Intoxication;

(c) That the calibration was performed within the period required by the Committee’s regulations; and

(d) Upon completing the calibration of the device, it was operating properly.

4. Except as otherwise provided in subsections 6 and 7, the affidavit or declaration made under the penalty of
perjury of a person who withdraws a sample of blood from another for analysis by an expert as set forth in NRS
50.320 is admissible in any criminal or administrative proceeding to prove:

(a) The occupation of the affiant or declarant;

(b) The identity of the person from whom the affiant or declarant withdrew the sample;

(¢) The fact that the affiant or declarant kept the sample in his or her sole custody or control and in substantially
the same condition as when he or she first obtained it until delivering it to another; and

(d) The identity of the person to whom the affiant or declarant delivered it.

5. Except as otherwise provided in subsections 6 and 7, the affidavit or declaration of a person who receives
from another a sample of blood or urine or other tangible evidence that is alleged to contain alcohol or a controlled
substance, chemical, poison, organic solvent or another prohibited substance may be admitted in any criminal or
civil or administrative proceeding to prove:

(a) The occupation of the affiant or declarant;

(b) The fact that the affiant or declarant received a sample or other evidence from another person and kept it in
his or her sole custody or control in substantially the same condition as when he or she first received it until
delivering it to another; and

(c¢) The identity of the person to whom the affiant or declarant delivered it.

6. If, at or before the time of trial, the defendant establishes that:

(a) There is a substantial and bona fide dispute regarding the facts in the affidavit or declaration; and

(b) It is in the best interests of justice that the witness who signed the affidavit or declaration be cross-examined,
= the court may order the prosecution to produce the witness and may continue the trial for any time the court
deems reasonably necessary to receive such testimony. The time within which a trial is required is extended by the
time of the continuance.

7. During any trial in which the defendant has been accused of committing a felony, the defendant may object in
writing to admitting into evidence an affidavit or declaration described in this section. If the defendant makes such
an objection, the court shall not admit the affidavit or declaration into evidence and the prosecution may cause the
person to testify to any information contained in the affidavit or declaration.

8. The Committee on Testing for Intoxication shall adopt regulations prescribing the form of the affidavits and

declarations described in thjs section.

ddec_l to NRS byjé‘)"f}s 2048; A 1973, 891, 1%47; 19-8‘.{, 1084, 1914; 19&4972; 1247, 798, 1544,
1579; 9,89, 77; 1993, 8472079; }9}9‘5, 2Nz; l}(ﬁ, 1419;41999, 2468, 3400; 2001, 172, 2555; 2005, 2044: 2007,
396 4
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Assembly Bill No. 63 7;Mesérs. Frank Young, Lowman, Prince and Dreyer
CHAPTER 477

AN ACT relating to witnesses in criminal matters; permitting certain experts to
testify by affidavit as to presence of intoxicating liquor or a drug in a person’s
blood or urine at a trial or preliminary examination; preserving the right of
cross-examination; and providing other matters properly relating thereto.

[Approved April 23, 1971]

The People of the State of Nevada, represented in Senate and Assembly,
do enact as follows:

SECTION 1. Chapter 53 of NRS is hereby amended by adding thereto
the provisions set forth as sections 2 to 4, inclusive, of this act.

SEC. 2. Whenever any person has qualified in the district court of a
county as an expert witness for the purpose of testifying regarding the
presence in the blood or urine of a person of intoxicating liquor, a nar-
cotic drug, as defined in NRS 453.020, a dangerous drug, as defined in
NRS 454.220, or a drug the use or possession of which is regulated by
NRS 454.460 and 454.465, the affidavit of such person is admissible in
evidence in a criminal trial in the district court in such county or a pre-
liminary examination or trial in a justice’s court in such céounty for the
purpose of proving the person from whom the affiant received the blood
or urine for analysis and the presence or absence of intoxicating liquor
or drug, as the case may be.

SEc. 3. 1. Whenever a person is charged with an offense punishable
under chapters 453 or 484 of NRS or NRS 454.180 to 454.465, inclu-
sive, and it is necessary lo prove the existence of any intoxicating liquor
or drug, the district attorney may request that the affidavit of a person
qualified as provided in section 2 of this act be admitted in evidence at
the trial of or preliminary examination into the offense.

2. Such request shall be made at least 10 days prior to the date set
for such trial examination and shall be sent to the defendant’s counsel and
to the defendant, by registered or certified mail. S

3. If such. defendant, or his counsel, notifies the district attorney
within 72 hours after receipt of such request that the presence of such
person is demanded, the affidavit shall not be admitted.

4. If at the trial or preliminary examination the affidavit of an expert
has been admitted in evidence, and it appears fo be in the interest of
justice that such expert be examined or cross-examined in person, the
district court judge or justice of the peace may adjourn the trial or pre-
liminary examination for a period of not to exceed 3 judicial days for the
purpose of receiving such testimony. The time within which a preliminary
examination or trial is required is extended by the time of such adjourn-
ment.

Sec. 4. The affidavit referred to in sections 2 and 3 of this act shall
be substantially in the following form:

STATE OF NEVADA

SS.

COUNTY OF ... _
.............................. , being first duly sworn, deposes and says: That 1
AP oo (occupation); that on ... (date)

80 .
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! qualified before a district judge of the district court of this county as a
witness qualified to detect the presence in the blood or urine of a person
of z'm‘ox:icating liguor or a narcotic drug, as defined in NRS 453.020, a
dangerous drug as defined in NRS 454.220, or a drug the use or posses-
sion of which is regulated by NRS 454460 arsl 454.465; thaton .
_____________ | (date) I received a substance from . (name);
thaton | ... (date) I analyzed such substance and deter-
minedittobe . . (substance); thaton ...

Subscribed and sworn 1o before me
this .. |l ________ day of ... LI19.. .

""""""" NOTARY PUBLIC™

Assembly Bill No. 688—Messrs. Hafen, Smith, Swallow, Frank Young,
Mrs. White, Messrs. Ronzone and Wilson )

CHAPTER 478

AN ACT relating to junk and secohdhand dealers; requiring due diligence in the
purchase of anything ordinarily belonging to a public utility; providing a pen-
alty; hnd providing other matters properly relating thereto.

[Approved April 23, 1971]

- The People of the State of Nevada, represented in Senate and Assembly,
do enact as follows:

SECTI(;)N 1. Chapter 647 of NRS is hereby amended by adding
thereto the provisions set forth as sections 2 and 3 of this act.

inally receiving such property.

2. Any person convicted of criminally receiving junk shall be pun-
ished by |imprisonment in the state prison for not less than ] year nor
more than 6 years or in a county jail for not more than 1 year, or by a
fine of not more than $1,000, or.by both fine and imprisonmeny.

Sec. 3] 1. Any secondhand dealer oy any agent, employee or repre-
sentative lof a secondhand dealer who buys or receives any junk which he
knows oj should reasonably know is ordinarily used by and belongs 1o a
telephone, telegraph, gas, water, electric or transportation company or
county, city or other political subdivision of this state engaged in furnish-
ing utility service, and who fails to use ordinary care in determining
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whether the person selling or delivering such junk has a legal right to do
50, is guilty of criminally receiving such property.

2. Any person convicted of criminally receiving junk shall be pun-
ished by imprisonment in the state prison for not less than 1 year nor
more than 5 years or in a county jail for not more than 1 year, or by a
fine of not more than $250, or by both fine and imprisonment.

SEC. 4. NRS 647.010 is hereby amended to read as follows:

647.010 As used in NRS 647.010 to 647.090, inclusive [:] , and
Section 2 of this act: .

1. “Junk” includes old iron, copper, brass, lead, zinc, tin, steel and
other metals, metallic cables, wires, ropes, cordage, bottles, bagging, rags,
rubber, paper, and all other secondhand, used or castoff articles or mate.
rial of any kind.

2. “Junk dealer” means every person, firm or corporation engaged in
the business of purchasing or selling hides or junk.

SEc. 5. NRS 647.030 is hereby amended to read as follows:

647.030 1. Every junk dealer shall keep a book in which shall be
written in ink at the time of purchase a full and accurate description of
each article purchased, together with the full name, residence, driver's
license number, vehicle license number, license number of the vehicle
delivering the material and general description of the person or persons
selling the same. No entry in the book shall be erased, mutilated or
changed. ,

2. The book shall be open at all times to inspection by the - sheriff
of the county or any of his deputies, any member of the police force in
the city or town, and any constable or other county or municipal official
in the county in which the junk dealer does business.

SEC. 6. NRS 647.080 js hereby amended to read as follows:

647.080 NRS 647.010 to 647.090, inclusive, and section 2 of this
act, shall not be construed as impairing the power of cities or incorpo-
rated towns in this state to license, tax and regulate any person, firm or
corporation now engaged in or hereafter engaged in the buying and sell-
ing of junk.

Sec. 7. NRS 647.100 is hereby amended to read as follows:

647.100 As used in NRS 647.100 to 647.150, inclusive, and section
3 of this act, every person engaged in whole or in part in the business
of buying and selling secondhand personal property, metal junk or melted
metals shall be deemed to be a secondhand dealer.

SEC. 8. NRS 647.110 is hereby amended to read as follows:

647.110 1. Every secondhand dealer doing business in any incorpo-
rated city or unincorporated town in this state shall maintain in his place
of business a book or other permanent record in which shall be legibly
written in the English language, at the time of each purchase or sale, a
record thereof containing:

(a) The date of the transaction.

(b) The name of the person or employee conducting the transaction.

(c) The name, age, driver’s license number, vehicle license number,
street and house number, and a general description of the dress, complex-
ion, color of hair, and facial appearance of the person with whom the
transaction is had.
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Assembly Bill No. 111—Committee on Judiciary
CHAPTER 555

AN ACT to permit an expert in the identification of controlled substances, who
has qualified as such an expert in a district court of this state, to appear at
trials and preliminary examinations of a district or justice court of such district
by affidavit; providing a proper form of affidavit; and providing other matters
properly relating thereto.

[Approved April 25, 1973)

The People of the State of Nevada, represented in Senate and. Assembly,

do enact as follows:

SECTION 1. NRS 50.315 is hereby amended to read as follows:

50.315 [1. Untl January 1, 1972, whenever any person has quali-
fied in the district court of a county as an expert witness for the purpose
of testifying regarding the presence in the blood or urine of a person of
intoxicating liquor, a narcotic drug, as defined in NRS 453.020, a dan-
gerous drug, as defined in NRS 454.220, or a drug the use or possession
of which is regulated by NRS 454.460 and 454.465, the affidavit of such
person is admissible in evidence in a criminal trial in the district court in
such county or a preliminary examination or trial in a justice’s court in
such county for the purpose of proving the person from whom the affiant
received the blood or urine for analysis and the presence or absence of
intoxicating liquor or drug, as the case may be. :

2.  After January 1, 1972, whenever] Whenever any person has
qualified in the district court of La} any county as an expert witness for
the purpose of testifying regarding the presence in the blood or urine of
a person of [intoxicating liquor,J alcohol or a controlled substance the
use or possession of which is regulated by chapter 453 of NRS, the affi-
davit of such person is admissible in evidence in a criminal trial in the
district court [in such county} in any county in the district or a prelim-
Inary examination or trial in [a] any justice’s court [in such county] in
any county in the district for the purpose of proving the person from
whom the affiant received the blood or urine for analysis and the presence
or absence of [intoxicating liquor§ alcohol or controlled substance, as the
case may be.

SEC. 2. NRS 50.325 is hereby amended to read as follows: -

50.325 1. Whenever a person s charged with an offense punishable
under chapters 453 or 484 of NRS [or NRS 454.180 to 454.465, inclu-
sive,J and it is necessary to prove the existence of any Fintoxicating
liquor or drug,J alcohol or the existence or identity of a controlled sub-
stance as defined in chapter 453 of NRS, the district attorney may
request that the affidavit of a person qualified as provided in NRS 50.315
be admitted in evidence at the trial of or preliminary examination into
the offense. o

2. Such request shall be made at least 10 days prior to the date set
for such trial examination and shall be sent to the defendant’s counsel
and to the defendant, by registered or certified mail.

3. If such defendant, or his counsel, notifies the district attorney
within 72 hours after receipt of such request that the presence of such
person is demanded, the affidavit shall not be admitted.

4. If at the trial or preliminary examination the affidavit of an expert
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has been admitted in evidence, and it appears to be in the interest of
justice that such expert be examined or cross-examined in person, the
district court judge or justice of the peace may adjourn the trial or pre-
linilinary examination for a period of not to exceed 3 judicial days for
the purpose of receiving such testimony. The time within which a pre-
h'nflinary examination or trial is required is extended by the time of such
adjournment.
EC.’3. NRS 50.335 is hereby amended to read as follows:
50.335 [1. Until January 1, 1972, the affidavit referred to in NRS
501315 and 50.325 shall be substantially in the following form-

State of Nevada

Comntyof ...

........................................ » being first duly sworn, deposes and says:
ThatTam ... (occupation); that on ...~ '
(ddte) I qualified before a district judge of the district court of this
county as a witness qualified to detect the presence in the blood or urine
of zfl person of intoxicating liquor or a narcotic drug, as defined in NRS
453.020, a dangerous drug as defined in NRS 454.220, or a drug the
usci Or possession of which is regulated by NRS 454.460 and 454.465;
L) (date) I received a substance from
! ...................................... (name); thaton....______..__
(date) I analyzed such substance and determined itto be
(sui)stance); thaton ... (date) I returned such drug
to Lo T (name) or that I still have such substance in
my possession.

Affiant
Subscribed and sworn to before me
this| ... dayof . ... - 19
""""""" Notary Public

2] After January 1, 1972, the affidavit] The affidavir referred to in
NRS 50.315 and 50.325 shall be substantially in [the following form:J
one of the following forms: :

1) If the sample contained a controlled substance as defined in
chapter 453 of NRS:

State of Nevada

e e » being first duly sworn, deposes and
says) ThatTam . ...~ ~~"“""" " (occupation); that on
S SV (date) I qualified before a district
judge of the district court of this [county] district as a witness qualified .

. to detect the presenice and identity in the blood or urine of a person of
Lintaxicating liquor or] a controlled substance the use or possession of
which is regulated by chapter 453 of NRS; thaton ..~ .
S S (date) Ireceived a substance or ... .
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(blood or urine sample) from ... e (name);
thaton ... . .--(date) I analyzed such substance
or sample and determined it to be or contain ..
(substance); thaton ... (date) I returned such
substance or sample to ..o (name) or that I

} Affiant
Subscribed and sworn to before me
this ... dayof ... , 19
------------ Notarﬁy Public -

2. If the sample contained alcohol:

State of Nevada
5.
County of oo

............................................................ , being first duly sworn, deposes
and says: Thatl'am . """ (occupation); that on
.......................................... (date) I qualified before a district judge of the
district court of this district as a witness qualified to detect the presence of
alcohol in the blood or urire of a person; that On.... ..o
________________________________________ (date) I received a blood or urine sample from
e e (name); that on.._......_________
________________________________________ (date) I analyzed such sample and determined
that the blood or urine of the person from whom the sample was taken
contained ... (percent) by weight of alcohol; that on......
........................ (dare) I returned such sample to
{name) or that I still have such sample in my possession.

Subscribed and sworn to before me
this .- aay of oo L, 19 . '

Notary Public

Assembly Bill No. 42-—Committee on Transportation
CHAPTER 556

AN ACT relating to motor vehicles; requiring a blood test of any person killed as a
result of an accident involving a motor vehicle; and providing other matters
properly relating thereto. :

[Approved April 25, 1973]

The People of the State of Nevada, represented in Senate and Assembly,

do enact as follows: : '

SECTION 1. Chapter 484 of NRS is hereby amended by adding
thereto a new section which shall read as follows: -
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13. No person may operate or give permission for the operation of
a vessel which is not equipped as required by this section.

14. Notwithstanding the provisions of subsection 2, no motorboat of
class A need exhibit the lights required by this section during a period
of 1 hour after sunset and during a period of 1 hour before sunrise,
except when operated on navigable waters of the United States.

Sec. 8. NRS 488.235 is hereby amended to read as follows:

488.235 1. No person may operate a vessel on any [congested]
waters of this state for towing a person or persons on water skis or a
surfboard or similar device unless there is in such vessel a person, in
addition to the operator, in a position to observe the progress of the
person or persons being towed. [If such waters are not congested, such
vessel shall be equipped with a suitable rearview mirror by which the
operator of such boat may observe the person being towed. The com-
mission shall determine and arrange to give notice to the public what
waters are congested under the provisions of this section.[§

2. No person may operate a vessel on any waters of this state tow-
ing a person or persons on water skis, a surfboard or similar device,
nor may any person engage in water skiing, surfboarding or similar
activity at any time between the hours from 1 hour after sunset to 1 hour
before sunrise. _

3. The provisions of subsections 1 and 2 of this section do not
apply to a performer engaged in a professional exhibition or a person
or persons engaged in an activity anthorized under NRS 488.305.

Sec. 9. This act shall become effective on January 1, 1976.

Assembly Bill No. 585—Committee on Judiciary
CHAPTER 431

AN ACT relating to expert witnesses; permitting expert witnesses to submit affida-
vits identifying controlled substances alleged to have been in possession of any
person; prov1dmg for the admissibility in municipal courts and the reception by
grand juries of certain affidavits from expert witnesses; and providing other
matters properly relating thereto. -

[Approved May 13, 1975]

The People of the State of Nevada, represented in Senate and Assembly,
do enact as follows:

SECTION 1. NRS 50.315 is hereby amended to read as follows:

50.315 Whenever any person has qualified in the district court of any
county as an expert witness for the purpose of testifying regarding the
presence in the blood or urine of a person of alcohol or a controlled sub-
stance the use or possession of which is regulated by chapter 453 of NRS,
or the identity of a controlled substance alleged to have been in the pos-
session of a person, the affidavit of such person is admissible in evidence
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5

in a clriminai trial in the district court in any county in the district or a pre-

hmin:!lry examination or trial in any justice’s or municipal court in any

the case may be.
SEC. 2. NRS 50.325 is hereby amended to read as follows:
50.8325 1. Whenever a person is charged with an offense punishable

into the offense.

2. |Such request shall be made at least 10 days prior to the date set
for such trial examination and shall be sent to the defendant’s counsel
-and to| the defendant, by registered or certified mail [.J by the prose-.
cuting attorney. _

3. |If such defendant, or his counsel, notifies the district attorney
[within 72 hours after receipt of such requesty or city attorney by regis-
tered or certified mail at least 96 hours prior to the date set for such trial
examination that the presence of such person is demanded, the affidavit
shall not be admitted.

4. If at the trial or preliminary examination the affidavit of an expert
has been admitted in evidence, and it appears to be in the interest of

justice that such expert be examined or cross-examined in person, the

district|court judge or Justice of the peace may adjourn the trial or pre-
Liminary examination for a period of not to exceed 3 judicial days for

adjournment,

SEC.3. NRS 50.335 is hereby amended to read as follows:

50.335 The affidavit referred to in NRS 50.315 and 50.325 shall be
substanﬁally in one of the following forms:

1. If the sample contained a controlled substance as defined in chap-
ter 453 bf NRS:

STATE OF NEVADA

§8.

................................ » being first duly sworn, deposes and says: That I
am (occupation); thaton ..~ (date) -
I qualified before a district judge of the district court of this district as a
witness qualified to detect the presence and identity in the blood or urine
of a person of a controlled substance the use Or possession of which is reg-
ulated by chapter 453 of NRS L., or the identity of a controlled sub-
stance alleged to have been in the possession of a person; thaton

(date) I|[received a substanceor . (blood or urine sample )
from .0 (name);] obtained certain evidence from ..~
bearing Identification No. .. and consisting of ... for

cOuL89
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the purpose of performing a chemical analysis upon the contents thereof;
that on __..oooiiins (date) I analyzed such substance or sample and
determined it to be or contain ... (substance); and that on
____________________ (date) I [returned such substance or sample {0 ..coooorerees
(name) or that I still have such substance or sample in my possession. ]
replaced the contents in the above-mentioned evidence container, sealed
that evidence container with an evidence seal(s) bearing my initials ........

and returned such evidence 10 . s that such evidence was
in my sole eare and custody from the time it was obtained by me until it
was returned 10 oo and was in substantially the same

condition as when it was first obtained by me.

Affiant
T "Tie
Subscribed and sworn to before me
this ... e day of oo J19 .
"""""""" Notary Public

2. If the sample contained alcohol:

State of Nevada )
SS.

____________________________________________________________ , being first duly sworn, deposes
and says: That T am ..o (occupation); that on
________________________________________ (date) I qualified before a district judge of the
district court of this district as a witness qualified to detect the presence
of alcohol in the blood or urine of a person; that on ..o i
e e - (date) I received a blood or urine sample from
........................................................ (name); that on .
________________________________________ (date) T analyzed such sample and determined
that the blood or urine of the person from whom the sample was taken
contained ... (percent) by weight of alcohol; that on ...oooooooeve
.......................... (date) I returned such sample to ..ot
(name) or that I still have such sample in my possession.

Affiant
"""""""""""" Tale
Subscribed and sworn to before me
this ... dayof oo , 19 ...
""""""" Notary Public

Sec. 4. NRS 172.135 is hereby amended to read as follows:

172.135 1. In the investigation of a charge, for the purpose of either
presentment or indictment, the grand jury can receive no other evidence
than such as is given by witnesses produced and sworn before them, or
furnished by legal documentary evidence, or the deposition of witnesses
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taken as provided in this Title [ , except that the grand Jury may receive
an affidavit in the form prescribed in NRS 50.335 from an expert witness
qualified pursyant 1o NRS 50.315 in liey of his personal testimony or
deposition.

2., The grand jury can receive none but legal evidence, and the best
evidence in degree, to the exclusion of hearsay or secondary evidence.

Assembly Bill No, 428—Committee on Labor and Management
CHAPTER 432

AN ?ACT relating to workmen’s compensation; revising the definition of average
; monthly wage and extending use of other definitions.

[Approved May 13, 1975]

The People of the State of Nevada, represented in Senate and Assembly,
! _ do enact as follows:

SECTION 1. NRS 616.027 is hereby amended to read as follows:

616,027 “Average monthly wage” means the lesser of:

1. EThe monthly wage actually received or deemed 10 have been
received by the employee on the date of the accident or injury to the
employee [; or] excluding remuneration from:

(a) Employment not subject 1o the Nevada Industrial Insurance 4.y or
the Nevada Occupational Diseases A cl;

(b) Employment specified in NRS 616.255 or 617.180; and

(c) Employment for which coverage is elective, but has not been.
elected' or : ,

2. L[The] One hundred fifty percent of the state average weekly wage
as most recently computed by the employment security department
during the fiscal year preceding the date of the injury or accident, multi-
plied by 4.33.

SEC.2. NRS 617.020 is hereby amended to read as follows:

617.020 1. Unless a different meaning is clearly indicated by the
context) the definitiong hereinafter set forth and the definitions ser forth
in chapter 616 of NRS for additional terms angd phrases shall govern the
construction and meaning of the terms and phrases used in thjs chapter.

2. Unless the context otherwise requires, a word used in this chapter
in the singular number shall also include the plural. The masculine gen-
der shall also include the feminine and neuter. :
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Assembly Bill No. 536—Committee on Commerce
CHAPTER 433

AN ACT relating to execution sales of real property; requiring
additional notice to the judgment debtor.

[Approved May 13, 1975}

The People of the State of Nevada, represented in Senate and A&sembly,
" do enact as follows:

SecTioN 1. NRS 21.130 is hereby amended to read as follows:

21.130 Before the sale of property on execution, notice thereof shall
be given as follows: ,

1. Perishable property. In cases of perishable property, by posting
written notice of the time and place of sale in 3 public places at the
township or city where the sale is to take place, for such a time as may
be reasonable, considering the character and condition of the property.

2. ' Other personal property. In case of other personal property, by
posting a similar notice in 3 public places of the township or city where
the sale is to take place, not less than S nor more than 10 days before
sale, and, in case of sale on execution issuing out of a district court, by
the publication of a copy of the notice in a newspaper, if there be one
in the county, at least twice, the first publication being not less than 10
days before date of sale. )

3. Real property. In case of real property, by personal service upon
each judgment debtor or by registered mail to the last-known address of
each judgment debior and by posting a similar notice particularly
describing the property, for 20 days successively, in 3 public places of
the township or city where the property is situated and also where the
property is to be sold; and also by publishing a copy of the notice three
times, once a week, for 3 successive weeks, in a newspaper, if there be
one in the county. The cost of publication shall in no case exceed the
rate for legal advertising as provided in NRS 238.070. In any case where
the paper authorized by this section to publish such notice of sale [shall
neglect or refuse] neglects or refuses from any cause to make such pub-
lication, then the posting of notices as provided in this section shall be
deemed sufficient notice. Notices of the sale of property on execution
upon a judgment for any sum less than $500, exclusive of costs, shall
be given only by posting in 3 public places in the county, 1 of which
shall be posted at the courthouse. ‘
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S.B. 157 (Chapter 708)

Senate Bill 157 revises the provisions governing the use at trial of affidavits or declarations
in lieu of testimony. This measure provides that the affidavits or declarations of experts
as to the existence of alcohol or controlled substances must be admitted into evidence if
submitted at a preliminary hearing or grand jury proceeding concerning the offense
charged.

The measure authorizes the prosecuting attorney to request, at the trial, that the affidavit
or declaration of the chemist or other person who interprets the test results be admitted
into evidence. If the defendant, at or before trial, establishes that there is a substantial
and bona fide dispute regarding the facts in the affidavit or declaration and that it is in the
best interests of justice that the person who signed the document be cross-examined, the
court may order the production of the witness and a continuation of the trial, if necessary.
If the defendant objects to the use of the chemist's affidavit at trial, the judge must order
the district attorney to produce the witness at trial and not allow the affidavit to be admitted
as evidence.

Senate Bill 157 does not prohibit either the prosecution or the defense from producing any
witness to offer testimony at trial.
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S.B. 157

SENATE BILL NoO. 157—COMMITTEE ON JUDICIARY

JANUARY 31, 1995

Referred to Committee on Judiciary

SUMMARY —Revises provisions govemning use of affidavit or declaration in lieu of testimony of
expert witness as 1o existence of alcoho! or controlled substance. (BDR 4-475)

FISCAL NOTE: Effect on Local Government: No.
Effect on the State or on Industrial Insurance: No.

<

EXPLANATION—Matier in italics is new; matter in brackets [ ] is material to be omitied.

\CT relating to expert witnesses; revising the provisions governing the use of an affidavit or
declaration 1n lieu of the testimony of an expert witness as to the existence of alcohol
or a controlled substance; and providing other matters properly relating thereto.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS:

on 1. NRS 50.325 is hereby amended to read as follows:

~v.325 1. If a person is charged with an offense punishable pursuant to
chapter 453 or 484 of NRS or homicide resulting from driving a vehicle while
under the influence of intoxicating liquor, a controlled substance or a chemi-
cal, poison or organic solvent, and it is necessary to prove:

(a) The existence of any alcohol;

(b) The quantity of a controlled substance; or

(c) The existence or identity of a controlled substance, chemical, poison or

organic solvent,
[the prosecuting attorney may request that] the affidavit or declaration of an
expert or other person described in NRS 50.315 must, upon submission, be
admitted in evidence at the [trial or] preliminary hearing concerning the
offense.

2. At the trial concerning the offense, the prosecuting attorney may request
that the affidavit or declaration of an expert or other person described in NRS
50.315 be admitted in evidence. The request must be made at least 10 days
before the date set for the trial [or preliminary hearing] and must be sent to
the defendant’s counsel and to the defendant, by registered or certified mail
by the prosecuting attorney.

3. [If the defendant or his counsel notifies the prosecuting attorney by
registered or certified mail at least 96 hours beforz the date set for the trial or
preliminary hearing that the presence of the expert or other person 1s
demanded, the affidavit or declaration must not be admitted. A defendant who
demands the presence of the expert or other person and is convicted of
violating NRS 484.379 or a provision of chapter 484 of NRS for which a
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driver’s license may be revoked shall pay the fees and expenses of that
witness at the trial or preliminary hearing.

4. If at the trial or preliminary hearing the affidavit or declaration of an
expert or other person has been admitted in evidence, and it appears to be in
the interest of justice that the expert or other person be examined or cross-
examined in person, the judge or justice of the peace may adjourn the trial or
hearing for a period not to exceed 3 judicial days to receive the testimony. If
3 judicial days are not sufficient in a county whose population is less than
35,000 to provide the presence of the expert or other person to be examined
or cross-examined, the judge, justice of the peace or hearing officer may
extend the period of adjournment for a period not exceeding 10 days.] If, at
or before the time of the trial, the defendant establishes that:

(a) There is a substantial and bona fide dispute as to the facts in the
affidavit; and

(b) It is in the best interests of justice that the witness who signed the
affidavit be cross-examined,
the judge may order the district attorney to produce the wimess and may
continue the trial for any time the judge deems reasonably necessary in order
to receive such testimony. The time within which a [preliminary hearing or]
trial is required js extended by the time of the [adjournment.] continuance.
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Senate Committee on Judiciary
February 13, 1995
Page 3

Senator Porter, after reminding the audience that during the hearings in Las Vegas
no action could be taken on any bills being discussed, asked if there were further
questions for the witnesses. There were none and the senator excused them.

SENATE BILL 157: Revises provisions governing use of affidavit or
declaration in lieu of testimony of expert witness as to
existence of alcohol or controlied substance.

The vice chairman opened the hearing on S.B. 157. He called on Ben Graham,
Chief Deputy District Attorney, Clark County, Nevada. Mr, Graham addressed the
committee explaining the process of prosecuting driving under the influence (DUI)
cases along with the tests and professionals/technicians involved in determining
the blood alcohol level of the DUl suspect. He pointed out the steps taken to
ensure the accuracy of the breath and blood tests including multiple breath tests
taken of one individual, the regular calibration of the breath machines, and the
careful control of the solutions used in the tests. Mr. Graham explained that a
suspect can elect to take a blood test. The blood’is drawn from the individual by
a registered nurse, he explained, and forwarded in a sealed container to a certified
laboratory where it is tested for blood alcohol level. The results of this test are
reported to the district attorney, along with an affidavit from the nurse, lab
technician or chemist, forensic specialist, and breath machine calibrator attesting
to his or her qualifications and experience, along with the condition of the evidence
when delivered and the most recent time the machines were calibrated (Exhibit C).

The question before the committee, Mr. Graham noted, deals with the need to
have the experts who signed the above mentioned affidavits present in person in
the courtroom at the preliminary hearing. He explained that many of these experts
are frequently demanded to be present by the defense, in the hopes that they will
have some time conflict and be unable to attend, thus forfeiting the prosecution
of the DUI. Mr. Graham stated that this bill, if passed, would have a much greater
impact upon the prosecution of DUI cases than any proposed lowering of the blood
alcohol level standard. He asked the lLegislature to authorize the use of the
affidavits to prove the blood draw, and the alcohol fevel of the blood, as examined
by the experts. He asked that these affidavits be sufficient evidence for the
prosecution, while still allowing the defense to subpoena the experts if they wish,
in order to ask any questions they might have. He told the committee the burden
of proof is still with the state, this is not being shifted, but the defense would have
to call the witnesses if questions arose in regard to the affidavits. He asked for
questions.
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Senate Committee on Judiciary
February 13, 1995
Page 4

Senator Adler asked whether Mr. Graham felt there is a constitutional problem with
the bill. Mr. Graham denied this, stating there is no limit being set to the right to
cross-examine the witness. He pointed out such laws had been upheld in other
states as a “rebuttable presumpticn.” Senator Porter asked why there is only one
person in the state certified to calibrate the breath machines. Mr. Graham replied
there was actually one calibration expert for the north and one for the south, and
that he does not understand why there is such a limited number of them. Senator
McGinness asked if affidavits of this type are used in any other court proceedings.
Mr. Graham said that there are affidavits frequently used in numerous other
proceedings, unless the defendant demands the expert's presence. He further
noted there would be amendments proposed to the bill, apalogizing that they were
not yet available.

Senator Lee summarized the current state of the requirement that the state bring
the expert witnesses if the defense demands, and the taxpayers pay the expert
fees. He asked if the defense had to bring the witnesses, who would pay the fees.
Mr. Graham answered it would be the defense who would pay the “standard
witness fees.” Senator Adler noted that the reason for the current setup is the
prosecution’s burden of proof and the experts are essentially the prosecution’s
witnesses. Mr. Graham argued that the affidavits are proof enough. He asked the
senator if, in his personal courtroom experience, he had ever seen any of the
witnesses called by the defense actually examined by counsel. Senator Adler
pressed further, pointing out there are instances of serious crime that might fall
under this legislation, such as murder or DUI with substantial bodily harm. Mr.
Graham insisted they are only addressing DUIs in this case and if the defense feels
there is a “hole in the case” they will go and interview the expert witnesses and
call them to testify, if needed. &

The vice chairman next called David Sarnowski, Chief Criminal Deputy, Office of
the Attorney General, to testify in favor of the bill. He explained that, while
generally the attorney general’s office is not involved in such cases, there are
instances where they might become involved. He emphasized the burgeoning
costs imposed upon the state by being required to produce these expert witnesses
in order to prove the case. He stated the attorney general’s office feels these
affidavits are sufficient and should be allowed as such. Mr. Sarnowski offered a
personal experience which pointed up the truth of Mr. Graham'’s testimony of
“game-playing” by defense attorneys. He also wished to clarify that in the case
of indigence of the defendant, the state would pay the cost of any experts called
as witnesses.



Senate Committee on Judiciary
February 13, 1995
Page 5

Mr. Graham asked to clear up the number of personnel qualified to calibrate the
breath machines in the state. He stated he is infarmed there are actually two
persons in the south and two in the north who can calibrate the machines, and
who are frequently called to testify in any of the many courts in the state. The
number of courts that hear such cases is the real problem for the experts, Mr.
Graham explained. Senator Paorter asked Mr. Graham whether the experts must
appear in court under the current legislation. Mr. Graham responded that the
affidavits could be used if the defense counsel agreed to it. However, they do not
agree to it, “as a matter of routine.” Mr. Graham further noted that he had
personal experience as a defense attorney and he had frequently won cases in the
very same manner, by demanding the presence of experts. Senator Porter asked
if this is a loophole that defense attorneys use. Mr. Graham agreed that is the
case.

Eric Cooper, Representative, Nevada Sheriffs and Chiefs Association, addressed
the committee. He mentioned that he spoke in the absence of Clark County Sheriff
Jerry Keller, who was originally going to appear. He stated he had previous
experience as the administrator for the metropolitan police department, and in that
capacity found the work load on the chemists is heavily impacted by the
requirement to testify constantly. He told of frequent requests by the crime lab’s
director for additional staff to cover those who were out of the lab to testify. Mr.
Cooper testified that the bill under consideration is much more acceptable to the
sheriffs and police chiefs in the state. He explained that there were annual
requests for additional chemists to keep up with the work load because so many
were absent to testify in court. He urged the committee’s favorable consideration
of the bill.

John Glenn Watkins and John “Jack” Howard, Defense Attorneys, next appeared
as witnesses in opposition to the bill. Mr. Watkins spoke first offering some
personal background. He stated his opposition to the bill and offered several
handouts to the committee. Mr. Howard introduced himself and also offered his
personal background to the committee. Mr. Watkins resumed his testimony
agreeing with Mr. Graham’s remarks about being friends and adversaries. He
stated while Mr. Graham supported this bill, he is in error. Mr. Watkins expressed
his view that this legislation would streamline the process at the expense of the
United States Constitution. He noted that Mr. Graham's explanation of the breath
test process was erroneous in that only two tests are usually taken. A third is
required, he stated, if the first two tests do not agree within .02 percent of alcohol.
If this test does not agree, the defendant is required to take a blood test or lose
their driver’s license for 1 year, Mr. Watkins continued.

Jububd



Senate Committee on Judiciary
February 13, 1995
Page 6

Mr. Watkins referred to Exhibit D which is a copy of the 6th Amendment to the
United States Constitution. He pointed out this amendment says an “individual is
to be confronted with the witnesses against him” without calling these witnesses
himself and expending money in the process. Mr. Watkins agreed that no one in
the room wanted drunk drivers on the highways, but, in his opinion, the state is
trying to treat DUls differently than any other crime. Mr. Watkins referred to
Exhibit E, an excerpt from a brief he had filed which points out the importance of
cross-examination in the practice of law. Next, Mr. Watkins spoke of an article in
Reasonable Doubt (Exhibit F) that deals with the right to cross-examination and its
importance in society.

Moving on, Mr. Watkins took exception to the statement made by Mr. Graham,
when the experts are called the defendant pleads guilty. He stated this was untrue
because he and Mr. Howard would always cross-examine the witness to ascertain
the truth. He offered examples of some things that might come to light if the
experts were examined (e.g., the condition of blood draw kits). Mr. Watkins
showed the committee copies of affidavits (Exhibit G) which he exclaimed to be
“a fraud upon the citizens of the State of Nevada.” He pointed out wording in the
affidavits that should be the subject of further examination, which would reveal
that the witness was not actually qualified as an expert witness in the area of law
being tried. He further offered examples of information brought out in trial through
the process of examining the expert witness (e.g., out-of-date solutions used in
calibrating breath machines) (Exhibit G, pages 9-14). Mr. Watkins emphasized the
problems with breath machine calibration and solutions which do not become
apparent through the use of affidavits, but only through the cross-examination aof
witnesses. Mr. Watkins stated that he disagrees with Mr. Graham's representation
that most defense attorneys require the presence of the experts. He stated there
are only “a few attorneys that actually object” to the use of the affidavits, but he
felt it is malpractice not to “have the state bring their witnesses in.”

Senator James took the chair at this point, and excused himself from the first part
of the hearing. He asked exactly how the bill’'s supporters dealt with the
“confrontation issue.” Mr. Watkins stated that Mr. Graham felt it did not apply.
Senator James further noted that existing law allows the use of affidavits under
some limited circumstances. Mr. Watkins stated that under NRS 50.315 the
prosecution is required to give the defense 10 days notice that they intend to use
the affidavits. If the defense decides they want the witnesses present, they must
give the prosecution 96 hours notice, he continued. [n other words, the senator
noted, the prosecution must have the agreement of the defense to use affidavits.



Senate Committee on Judiciary
February 13, 1995
Page 7

Mr. Howard addressed the committee concurring with Mr. Watkins and adding he
feels the prosecution wants all to believe the affidavits “are self-proving
documents, that why would one of their experts lie or fabricate, or under what
circumstances could an error be committed.” He suggested there are “countless”
instances of error in the machine. This error, he noted, could be inherent in the
machine, or it could be human error. Mr. Howard next turned to the cost of
bringing the expert witnesses in every instance. He stated that in many instances,
in the face of a breath machine blood alcohol finding, the attorney simply suggests
the defendant plead guilty in hopes of a “good deal.” However, Mr. Howard
offered the committee personal experiences where calling and cross-examining the
experts resulted in dismissal of the charges due to inaccuracies and falsehoods in
the affidavits.

Senator Adler had a question he addressed to the witnesses and to Mr. Graham.
He stated he was troubled by wording in the bill which tends to shift the burden
of proof to the defendant. Mr. Graham responded that one of the proposed
amendments to the bill removed that language. Senator Adler continued his query
wondering whether the defense had to make its whole case before having any
opportunity to subpoena the witnesses. Mr. Watkins responded he felt the senator
was reading the bill correctly, and he added that it applies not only to
misdemeanors but to any DUI trial or to a homicide resulting from DUL Stating the
best tool of the defense attorney is legislative change, he said this bill gives the
defense attorney an “absolute 105 shell” and sends the case to federal court.

Mr. Howard noted that the defense typically does not have full information
concerning the test. He stated that itis a practical impossibility to lay a foundation
of doubt without being able to first examine the expert witness. Senator Adler
reiterated his concern about the ability to cross-examine a witness and the
possibility of a precedent being set that would overturn hundreds of DUI
convictions. Mr. Watkins spoke of the Patricia MclLean case that went to the
federal court which did, indeed, result in a need to change the law.

The chairman called for further testimony on S.B. 157. Stewart L. Bell, District
Attorney, Clark County, Nevada, moved to the witness table. He stated his desire
to make the bill simpler, cleaner, fairer, and cheaper. He offered Option 3 {Exhibit
H) as a subsection to NRS 50.315, which eliminates NRS 50.325 altogether. Mr.
Bell reviewed for the committee the current process. He then summerized the
proposal as eliminating the 10 day letter notice to defense by prosecution and the
96 hour notice to prosecution by defense. He stated, if the defense wants the
witness, let him pay and bring the witness, because as it now stands the district
attorney’s office has one secretary who spends half of her time doing nothing but
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Senate Committee on Judiciary
February 13, 1995
Page 8

10-day letters and in cases where these deadlines are missed, a substantive case
is lost due to procedural failings. He explained the bill would allow the affidavits
as evidence unless the defense does not want them.

Addressing the “confrontation clause,” issue, Mr. Bell suggested that the person
who calibrated the breath machine is not the accuser in the case and is, therefore,
not necessarily a witness subject to confrontation by the accused. Further, he
noted there are lots of exceptions to the “hearsay rule” including medical records,
because they are “inherently reliable.”

Mr. Bell pointed out the biggest prosecution problems arise in the rural areas. He
stated, in his experience as a defense attorney in an outlying area, he always called
the expert, hoping they would not show up. There was no issue involved when
he called these witnesses, he noted, and there usually is not an issue. He
reiterated that this change would not preclude either the defense or the prosecution
from bringing witnesses and, further, it would clean up the process and make it
much more equitable.

Senator James asked Mr. Bell specifically about the proposed change (Exhibit H),
whether he would replace the whole bill with the suggested section 8. Mr. Bell
replied in the affirmative, stating that this addition to the first section of NRS
50.315 would simply eliminate the 10-day letter process, allowing either side to
subpoena witnesses they felt were necessary 1o the case without being
disadvantaged by some procedural technicality. He assured the chairman that if
a witness, who has been subpoenaed, becomes unavailable the hearing can be
continued. Mr. Bell further explained his proposal as inserting Option 3, number
8 (Exhibit H) at the end of section 1 of NRS 50.315 and completely dcing away
with NRS 50.325.

The chairman was concerned that a conviction could be obtained by using an
affidavit that was not necessarily faulty on its face, but would be shown faulty
under cross-examination of the witness. Mr. Graham pointed out that Mr. Watkins’
testimony regarding the faulty affidavits is irrelevant because a defense attorney
would simply have to point out the fault on the face of the affidavit once it was
introduced as evidence. Such a fault would be sufficient to have the affidavit
removed as proof, Mr. Bell noted. Mr. Bell continued that in 99 percent of the
cases the introduction of such affidavits or evidence is “perfunctory” and it is only
in the cases where the expert is not readily available, as in the outlying areas, that
their presence becomes “necessary.”
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Senate Committee on Judiciary
February 13, 1995
Page 9

Senator Adler stated that his concern with the proposed amendment is that it
states the defense is to be provided with the reports from the experts although it
is his understanding that the statutes do not require this. Mr. Bell stated it is a
matter of law to provide experts’ reports to the defense. Mr. Graham offered his
assurances that if the instant bill is passed, future bills dealing with discovery
would require production of these reports to defense as early as possible.

Senatar Parter asked what percent of DUl cases are wan or lost due ta “no shows”
by expert witnesses. NMr. Bell explained that while cases are not usually
completely dismissed because of a “na show,” they did frequently result in a
reduced charge plea negotiation. Mr. Bell guessed that the percent is “more than
10 and less than 33.” Senator Paorter then inquired how many of the guilty parties
ended up “on the street” because of a technicality. Mr. Bell responded that it is
not really an issue of “an the street” because these are frequently misdemeanaor
cases that would not result in jail time, but more an issue of guilt supported by
evidence that cannot be introduced due to technicalities. He emphasized the
purpase of the bill is to “promote justice,” to “prevent injustice,” and “ta save
money, somewhere in the neighborhood of tens of thousands of dallars.”

The chairman called for further testimony. Mr. Watkins asked to caomment on the
proposed amendment (Exhibit H) stating it is worse than the original bill. He
referred the committee to the legislative history of NRS 50.315, which is
concerned with the “confrontation clause.” Senator James entered into the record
a letter from Mothers Against Drunk Drivers (MADD) in support of the bill {Exhibit
). He noted the bill would be addressed again in a work session. The hearing was
closed.

SENATE BILL 120: Limits civil liability of county school districts, local law
enfarcement agencies and certain other persons with
regard to volunteer crossing guards for schools.

Chairman James opened the hearing on S.B. 120. He introduced the bill himself,
along with Senator Parter. Senator James explained the bill originated from town
meetings where concerns were expressed about the availability of paid crossing
guards at elementary schaools in the area. Senatar James told of parentis at the
town meetings asking why they, as parents and members of the Parent Teacher
Association (PTA), could not go out to the crasswalk near their homes and act as
crossing guards during the marning and afternoon hours. He noted that a concern
regarding liability was raised, as to who would be liable if there was a problem.
The senator said he offered to introduce a bill to the legislature that would insulate
such parents and other parties (the police department or the school district) from
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

FORENSIC LABORATORY REPORT OF EXAMINATION
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ol kit bearing tha above name from a refrigerator in tha Clark County

Destention Center, contsining a sampls of whols blood:

That _on October 28, 1994, | complatsd an analysis on the abova sampée and dsetermined that the
9,28, pRreest iy watght. of slcohok ,

That | sesled ths sample and tranaferred it to the LYMPD avidencs vauht or submitting agency:

That the svidencs was in my custody from the tims | first obtakned it untf | ressaled the sample, st
which tims it was in substantisfy the same conditlon s when | first obtained it

| decisrs under pensity of pequry that ths foregolag Is trus and correct.

Executsd on:_10)+ 29-94

rd

| &
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11

12

13

14

15

16

17

18

19

20

21

22

AFFIDAVIT
(Blood Alcohol/Drug)
INCIDENT DATE: 12-01-94
OFFICER: Honea
LAB NO: 94-113832
AGENCY: DMV
STATE OF NEVADA vs. ODETTE, ROBERT M.

I, Dorinda D. Land, do hereby affirm under 'penalty of perjury that the assertions of this
affidavit are true. )

That [ am a Forensic Specialist, employed by Associated Pathologists Laboratories of Las
Vegas.

That on May 18, 1994, I first qualified in the Eighth Judicial District Court of Clark County,
Nevada as an expert witness to testify regarding the analysis of alcohol and drugs in body fluids
(blood and urine).

That I am familiar by training and experience with the analytical principles underlying
immunoassay, gas chromatography and gas chromatography/mass spectrometry.

That I received the sealed whole blood sample bearing the above name from the secure
specimen storage room located in the Associated Pathoiogists Laboratories.

That on 12-02-94 at 10:39 and 12-06-54 at 12:00, T analyzed the sample and determined that

he blood sample of the person from whom the sample was taken contSEEEENIREREER 14 and

no other drugs.

14



MI sealed the sample with the evidence seal bearing my initials (DL), and delivered it
back to the secure specimen storage room of Associated Pathologists Laboratories who maintained
c
care, custody, and control of said sealed sample.
That the evidence was in my sole care, custody, and control from the time I first obtained

th le until I resealed the sample, at which time it was in substantially the same condition as
e sample unt

10

11

17

(8
19
20
21

22

when I first obtained it.

}Mb\ M

I HEREBY CeRmypy AT a0
Dorinda D. Land, MT(ASCP)

IS A TRUE AnD CORRECT c:om;
OF TH
Forensic Specialist E ORIGINAL gp FILE wiry

. THE DEPARTME
Associated Pathologists Laboratories NT OF MoToR p—

PUBLIC SAFETY - STATE Of NEVADA

BY A L.C0.0 pare

SUPERYISOR g

ORD SECTION
- \
Subscribed and swom to before me AN |

T g B Ll

/_\}5544/4 //]I ?4/9/-&%

- 1
%, NOTARY PUBLIC |
;. 3 STATE OF NEVADA |,
County of Clark ;
: LORETTA J. ARGUELLO |

My Appoimment Expiras Dac, 18, 1997 |

STATE OF NEVADA vs ODETTE, ROBERT M.

Y 165092



SIMULATOR SOLUTION
STATE OF NEVADA)
)ss
COUNTY OF CLARK)

I, TRACY H. BIRCH, do hereby affirm, under penalty of perjury, that t
assertions of this affidavit are true;

That I am a Criminalist, employed by the Las Vegas Metropolitan Polil
Department, Las Vegas, Nevada;

That I was certified as a Forensic Analyst of Alcchol on October L, 19%
by the Director of the Department of Motor Vehicles and Public Safety,
competent to calibrate and maintain evidential breath testing devices;

That on March 14, 1994, an aqueous solution of ethyl alcohol was prepare

That I determined this solution contained the equivalent of 0.12 perée
by weight of alcohol contained in a person's breath, and was assigr
solution lot number S§-138;

That this solution is specified by the Committee on Testing
Intoxication as necessary for accurately calibrating breath alcohol test:

devices.

2

Oath administered and sworn to before

me this /7 day of J7l«Litc A/ ,1994,
that the assertions of this affidavit
are true

LINBA T, EARIEHETTO
=) Nowary Puklic « Nevada
; Clark Ceurty

My xpet. exa, Mer 27, 1534

NOTARY PUBLIC

Tmﬂﬂo&mwwmm$Mmmmﬁr
igatrue andazcirEe SCpy 07 A
bus.-éss rgagse =3 ~wirh tng Las

e -l a,o
F"’ o \.:u.,u....

Department Foitiins ._dara*ury

@%ﬁ I e o B o e G
Signat Cate JoUuY3d Ib



CALIBRATION

STATE OF NEVADA)
)ss
COUNTY OF CLARK)

I, TRACY H. BIRCH, do hereby affirm, under penalty of perjury,
that the assertions in this affidavit are true.

That I am a Criminalist, employed by the Las Vegas Metropolitan
Police Department, Las Vegas, Nevada;

That I was certified as a Forensic Analyst of Alcohol on October
1, 1993, by the Director of the Department of Motor Vehicles and
Public Safety, as competent to calibrate and maintain evidential
breath testing devices;

That on January 13, 1994, I calibrated a CMI, Inc. Intoxilyzer
5000, serial number 66-002820, located at the University of Nevada
Las Vegas Police Department, 4505 S. Maryland Parkway, Las Vegas,
Clark County, Nevada;

That this instrument is certified by the Committee on Testing
for Intoxication to be accurate and reliable in testing a person's
breath to determine the percentage, by waight, of alcohol contained
in that person's breath;

That the calibration was performed verifying the response and
accuracy of the device, as prescribed in the regulations of the
Committee on Testing for Intoxication, by examing three aqueous
alcohol solutions ranging from 0.00 to 0.40 percent by weight of
alcohol in the breath;

That the calibration was performed within the ninety day period
and that the device was otherwise maintained as required by the
requlations of the Committee on Testing for Intoxication;

That upon completion of the calibration, the breath instrument

was operating properly.
This is to certify that this docurment
is 1 'rue nnd 2ccurate copy cf a

b, =t -soe.noun Ctawith the Las

NrrL TE L 0 EoNCS

5“*”~‘“F°nn%:Lﬂmﬁnmy' Forensic”Analyst of Alcohol, FS007
(Domt iy [T

‘Signat: / Dats

Qath inistered and sworn to before

me this /4 day of i?nlzubct/ ,1994
that the assertiond of this fffidavit
are true

Lyt I s A5
NOTARY PUBLIC &

Netary Pubile o Neveda
Clark Qounty
My a0pt, anp, Mar. T 1%

P2 LNOA S imeuerg

~

J0Lugd

11



AMENDMENT IV

The right of the people to be secure in their persons. houses,
papers. and effects, against unreasonable searches and seizures,
shall not be violated, and no Warrants shall issue, but upon proba-
ble cause, supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or things to be
seized.

AMENDMENT V

No person shall be held to answer for 2 capital, or otherwise
infamous crime, unless on a presentment or indictment of a Grand
Jury, except in cases arising in the land or naval forces. or in the
Militia, when in actual service in time of War or public danger;
nor shall any person be subject for the same offence to be twice put
in jeopardy of life or limb; nor shall be compelled in any criminal
case to be a witness against himself, nor be deprived of life,
liberty, or property, without due process of law; nor shall private
property be taken for public use. without just compensation.

AMENDMENT VI

In all criminal prosecutions, the accused shall enjoy the right to
a speedy and public trial, by an impartial jury of the State and
district wherein the crime shall have been committed, which dis-
trict shall have been previously ascertained by law, and to be in-
formed of the nature and cause of the accusation; to be confronted
with the witnesses against him: to have compulsory process for

obtaining witnesses in his favor, and to have the Assistance of
Counsel for his defence.

AMENDMENT VII

In suits at common law, where the value in controversy shall
exceed twenty dollars, the right of trial by jury shall be preserved,
and no fact tried by a jury, shall be otherwise reexamined in any

[18]
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EXHIBIT D

Tourt of the Unie
common law.

Excessive bail shz
nor cruel and unust

The enumeratior
be construed to de

The powers not
tution, nor prohibi
respectively, or to t

The Judicial por
to extend to any s
against one of the
Citizens or Subject

The Electors sh
ballot for Presider
shall not be an inh
shall name in thes.
in distinct ballots t
shall make distine
of all persons vote
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"1t is well settled that the suspension or revoecation

1 of a driver's license implicates a protectable property
interest under the Due Process Clause of the Fourteenth

2 Amendment to the United States Constitution. Bell v.
Burson, 402 U.S. 335 (1971)."

3 Id. at 236.

4 ||Procedural "due process” requires that the confrontation clause of

O |/the Sixth Amendment be satisfied.

6 For two centuries, judges and lawyers have regarded the

7 opportunity of cross-examination as an essential safeguard of the

8 accuracy and completeness of testimony. Cross—examination is the

9 llnost reliable and effective way known to test the credibility and

10 accuracy of statements. The right of confrontation 1is an

11 |lessential element of due process. Alford v. Unjted States, 282

12 |ly.s. 687 (1931); Smith v. Illinois, 390 U.S. 129 (1968); Douglas

13 |ly. page, 390 U.S. 719 (1968); and, California v. Green, 399 U.S.

14 /l149 (1970). 1In Alford, supra, the Court said,

15 "Cross—examination of a witness is a mater of right.
Prejudice ensues from a denial of the opportunity to
16 place the witness in his proper setting and put the
- weight of his testimony and his credibility to a test,
17 without which the jury cannot appraise them.”
U.S. at 691.
18
19 The right of cross—-examination applies with equal force: in
20 administrative proceedings.
21 in Goldberz v. KeFly, supra, the Court, citing precedent,
99 stated,
"We have formalized these protections in the
23 requirements of confrontation and cross-examination.
o They have ancient roots. They find expression in the
24 Sixth Amendment * * *. This Court has been zealous to
protect these rights from erosion. It has spoken out
25 not only in criminal cases, * ¥ * but also in all types
of cases where administrative * * ¥ actions were under
26 scrutiny.”

U.S. at 270.

John a. Watkins 27
Attomey at Law

lohn G. Watkins, Esq. 28

Tom Connar, Esa. 3 ~ ]q
804 S. 6th St. REAEEY 36
.as Vagas, NV 83101 UAVAVAY EXHIBIT E
1702) 383-1006 —— i oliusSousta

Fax (702) 383-8118
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iy *:u"—'-:' a_:Unlcss an out ofw.;.rt stzicment is :
'__x%ﬁdffmorﬁy 3 the 2. "catch-all™ *
> . hearsay exception wolates an mdmdual s
ngﬁ?fo’rébﬂﬁnm and cn::s&examma opp@smg
. ¥ | withesseSZ: 4. .o FRTA
oy ""'*ﬁ"‘Anydcfcns:anomeyhandIngUI

ca_scs, -thﬂher criminally or DMV license

._....--.

-‘:w"‘"i*c
oﬂtomakc orpmvensmse,

25D ““‘ i‘anmr Yehdcles and Public Safely 2
‘-~ Vo Ktﬁ'e ‘“‘101 ch "729 -70'9 P .,cr 1017?"-=
(1985).1 In Ejfc, thc amésun:, ofﬁcxr mtver c-
obs.,rv'ed Kiffa dnwng Ius vch.lcle. but r'aiher -
" relied solely on anothcr ofﬁccr who am.vad 2
o T onthesczmeﬁrstandsawﬂ:cdnvmg The

,—* =2l

Smtz;‘ Y

voc:mm ¥ on‘*‘ tth"’ grmmd t'

_..\

Rt o

_fr:'l

staramcms' werc E
4 51 U?S(I}"(‘::aich %ﬁ:ﬂ:ﬂy’ex:f:pnm) %

' :,_,-‘ ol the purpose of, sh

- Sy es 2SS

.r;'

oo {::S]xth_‘ Amcndmemﬁcﬁ.Umted"S

rgvoczhbns niust be’ awara a.ud on gu:a.rd-.

-

the quesdon, “Can the S@te use the 'cawch-
all' hearsay exception as was done in Kiffe,
supra“’ The answer is applicable to both
cnmma.l and adminisTative proceedings.
7" There is o queston that the right to
g cca:ﬁrout witnesses a:pphes to criminal cases.

e i

Comumom AQ"anf V. Umza{_‘.?_:fz:gf %8225" e
SUSH68T: (1931)""Snu % il

. %5 ﬁ‘iﬂ;sw%s?g;
U S.xlzg (1968}“1Doug£a.: vz P&,'gr: 39‘0
"U S.-719 (1963) aDd,dCb.ﬁ'fanua V. Cr're:c“n
39‘9 U.S. 149 (19’70) “'In Alford the. Cou.rt 3
sud g F‘ SRR
; Cros.s—txamlmnon of - a'
witness is a mai:er of right.
A,"' . Prejudice - ensues from - 2
oo _5 derial of the opportunity to
© " place the witess in his proper
setting and put the weight of
his - tasumony and his
credfbﬂlry 10 a 18, .
w5 ES B Alford p

~iwt =The ngbt of mss—examnanm:»
2 appﬁes with -2 equﬂ.;?_’*fom%dm.%cﬁfﬁ{a—;
"hdnnmscranve'”“ LA gs."-?"v't', 2.
Goldberj v. Ke[ly‘ 397 U.s. 254- (19’7(})
F d:e: Supremc ‘Colirt, citing precedent stated,
; . We .have - formalized these
) prcm:uonsmﬂ]e re,qm.mmcnt :
~of confronianon and cross- -
T axa.mma.uon. i They - have = -

- _'- Sn vea! o7

rooﬁ,??‘;'[hcf"ﬁnd )

l 1._.-:.-




in wh

administrative * * * actons .

accused be. sﬁfﬁcienﬂy
rehable 10 substmma for in-

were _umder : scrutiny, "court scrm:my through cmss-
(cmphas1s added) : exammanon. - I.' 3 Hmm.y
- Alfori p 270 ., sarements'. arc *szujﬁglf;nﬂy

L EeET rehablc when they fall thm

See also NRS 233B 123(4) whlch mandaies

Eachpanj'maycalland

examine wrmcssés‘irrtroduce::-'

exhibits, -
in w1 3~ On -
levant tc i

even though such matter was -

not covered = In, direct

exammanon, impeach - any..

mmess rega:dless of which

party - ﬁrst called him 1o
testify, and” rebut evidence

against him.

(emphasis added).

Reliance on the "catch-all™ hearsay exception
violates the Sixth Amendmem right of
confrontation; it is not a ﬁrmly rooted”

exception. .

The Nevada Suprcmc Court - in

Franco v. State, 109 Nev. 1,

__b.2d__

1993, had occasion to ‘address.the Fifth
"Amendment confrontation clause in light of

recent - United - States.. Suprcme
. decisions. pLoSnER

P ".,
5 R

' The Confrontanon Clanse

hmnsﬂ:c stzte sablhtytousc;fj T
ewdencc mo-

hearsay -as

Court

criminal trials when the

hearsay declarant does not
testify. - The Clause requires
the hearsay offered against an

a ﬁrmly, rooted hearsay

cxccpﬂon_ See ankr V.

Idaho] 497 7 U.ST 8051815

(1989);. Okio. v.: Roberts,

© 448 U.S. '56, 66(1980) It

' thcy_do not fall ‘within such
an exception, they must be

Frar.u':o p- 6(footn0te ommcd)

The Nevada court contmued and staxf:d
In addition general hearmy
exception are not ~armly
rooted™ for the purposes of
Confrontation .- - Clause

- analysis..: Wrighs, 497 U.S..
at 817 . Therefore, hearsay.
stztcment of non-testifying
declarant, even when properly |
admitted under the general
excephon., Cwill violate, thc;

" Confrontation Clause inless .» .~
possess;:._.:'_ - i
pamculanzf.:d guaramecs Of--'—”f" ;

the)n = a.'lso e 3

. trustworthiness . such - that -
) ._adversanaltcsnngwoulda;id-- -

1 The cite should be Idaho v. Wright,
497 U.S. 805, 110 S.Ct. 3139 (1990) -

REASONABLE DOUBT Rrmy Xy
NEVADA ATTORNEYS FOR CRIMINAL JUSTICE
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litle to Lhml' rﬁ:habﬂmy_'_t e T R
at 821 el l'."'l:.}-‘wi; St s . EE g
Fl‘anco, P- 7. m‘*"l‘:a‘:’ ETOR

£ TR *“'ri'ﬁﬂ-—% el

A srazemcuc offered under thc c;g_u:h 1) G TR
: g hearsay . exception_¢must “of - mclf- be . :
/T trustwortby mﬁ:&rt*}eferencz: m.he:
7 N ‘-"'. CDITCbOTEDﬂg mdenm tDbC admlsﬁb[:‘ ID"*
‘ ".‘_fdaha V‘-‘anizr 497 US: 805 110 S. Ct.’ o
3139 (1990),” the Sllpremc Coummmd and
| held, Tt EEE pa T 2EBASS Y
AS_ our . discusmon _above "
* suggests, we are unpersuaded L5
by the Stare’ s contention tha: T

_evidence’ CDlTDbOTa.h.ng‘*ﬁ:.e’“‘ o

g =

_n:uth of. hcarsay satement i S
may - properly support  a '

- . ﬁﬂdj.ﬂ.g that the satement |
;‘1 bears PMCulanzeq .
’ guaran;ges'. o-f-*"“' ; _
trustworthiness. " To b
admissible under  the 0. ‘

' Conf:mj;Ech Clanee, h.ea:say

E T T vidence sued comyict a i B B S
S S o % oo defendan:mustpossess mdig:;i s ml St e o, S e
g of rchabmty by vu':ue of its S g -

cat tmal. | M. ar 3150

i (cmphaﬂs added) ; ;
Most all r:f the, om—of—court Statements are
nodlm.g more than old fashioped” h:arsay

T T e D B e

: and do 0Ot pOssEsS pammlgnz&d guarantees
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A=

*ﬂmﬁ s
Idaﬁa h A an&t sugzi‘lucmclumon, the

:5¢ wg%-%uhtwm@_a%dﬁm :

lscffecuvely wcr;mlcd' bj' ﬁlc Suprenzc law:'-‘ )
: c:ftheLand." E; P £

n. |-1

.
r



0‘0‘{\ ] ('»'.'."‘\ R

' BT
7‘.']:\ i

l >rf
for 23 923 "0 C\w g ,@x

LAS VEGAS METRORGLITAN FDU{/\ L\nbu@izg

FORENSIC LAECRATORY REFORT OF SXAMINATIAN Q =<

STATE CF MNEVADA)
)35
COUNTY OF CLARK)

DR CO-2R45S
MNAME : STETSUN, Charles AGENTY ¢ LVMED
IMCITENT : JJI/zaco BOOKED BY: MfcDonald

rtions of this afTLdAVIP ara trus,

23=

I, TERRY L. COOK, do hersby affirm, under- penalty of parjury,

that ths

That I am a Criminalist, employed by ths Las Vagas Metropelitan Folics

Departmant;

1i
N expart witness;

-,'

That aon  March 13, 1934, I firsy gu
District Court of Clark County, Ne =

< -t
u

“Fat on November 26, 1990, I received a sealed bleod alcohnotl
Fe above nams from a rafrigsrator in the nursing staticn of
Aztropolitan Police Denartmant, City Fac 1lity, containing a sampl
Blood;

Dy weight of alc oholg

‘hat I sealed the kit with 2N avidence seal u=aring my

izd  irn the Zighth Judirciat
i

That on Movamber 254, 1790, 1 a2nalyzed the sampls and detsrmineg ftnat khas
= of the psrson from wham the szmple was taken cContained 0‘26' paroavt

initialg -TLT~-
submitting

and deliversd it to the LVMFD 2vidence  vault/refrigarator or

agjency s .
That the svidence was in my sola custedy or conkrel !

first osbtaimed it until I resealsad the kit, at which time

substantially the same conditicn as wher I first obhtained ik,

\Fbeeee £ Cook  HFrcuc

TERRY 4 COOK, #2545
Criminalist
ath zdm ;ézerec a SO o baefore
me *:m:éz day of / [\l e 990,
3~t thae assartions of this affidavit
3 s BARLA . KOZIELIA
HoTary Pudhic- Kevady
\—/&’(/LLJ //% MW Chrx County SEaW i
NCTARY FUBLIC My 2ppointment axpites Aug. 25, (952 SAVAV I RV j’;

b

F——

A

EXHIBIT G



LAS VEGAS METROPOLITAN POLICE DEPARTMENT
- T FORENSIC LABORATORY REPORT OF EXAMINATION

Caoosl

STATE OF NEVADA)
)ss
COUNTY OF CLARK)
CASE #: 91071%~1558
NAME . FITCH, Robert Durial AGENCY: LVMPD
INCIDENT: DUI/ACC BCOKED BY: Chavez

T, ALAN C. GALLASPY, do hereby affirm, under penalty of perjury,
that the assertions of this affidavit are true.

That I am a Criminalist, employed by the Las Vegas Metropolitan
Police Department;

That on March 25, 1931, I first

1

qualified in the Eighth Judicial

-t NEs58

e S 991 T raceived a sealed blosd—=aiTohol kit
bearing the above name from a =aTrIgerator in the nursing gtation
of the L z itan Police Department, containing 2

sample of whole blood;

That on July 23, 1891, I analyzed the sample and determined
that the blood of the person from whom the sample Wwas taken
contained ().3p percent by weight of alcohol;

That I sealed the kit with an evidence seal bearing my initials,
and delivered it to the LVMPD evidence vault/refrigerator or
submitting agency;

That the evidence was in my sole custody or control from the
time T first obtained it until T resealed the kit, at which time ix
-;mz i~ su=s=antially the same condition as when I first cbtained

- ot et W e b b

Ol S By 2L

ALAN C. GALLASPY, /#4026

Criminalist
0oath adminzskered.and sworn to before
me this ¢ day 0\7@‘«&?/ , 1991,
rhat the assertiong’ of this affidavit
true . &5 padLh M ﬂﬂlm\ﬁ‘
éLAdﬁ,a_,ﬂf)7- &(;65944£ZL,&«
NOTARY PUBLIC U

=
<o
}.-» .
C

N
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LAS VEGAS HETROPOLITAN POLICE DEPARTHENT
et

o
FORENSIC LABORATORY REPORT OF EXAHINATIDPJ A

STATE OF NEVADA)
F-3:
COUNTY OF CLARK)

CASE #: 911020-0121
NAME ! GALLAGHER, Jaffray AGENCY: LVMPD
INCIDENT: DUI BCOKED BY: LONG

I, ALAN C. GALLASPY, do haraby affirm, undar penalty of perijury,
that the assertions of this arfrfidavit ara trua.

That I am a Criminalist, employad by tha Las Vegas HMatropolitan
F~lica Dapartmaent;

That on Harch 25, 1991, I rfirst qualified in the Eighth Judicial
District cour: or Clark County, Nevada, as an expert witness to
testify ragarding the identity or quantity of a controlled
substanca allaged toc have been in tha possession of a person;

That on October 21, 1591, I received a sealed blood alcohol kit
baaring the above name from a refrigerator in the nursing station
of tha Las Vagas Hetropolitan Police Department, City Faec lity,
containing a sampla of whole nlcod;

That on October 22, 1991, I analyzed the sample and determined
that ths bloed of tha person from whom the sample w3z takan
containad 7./ / parcant by waight of alcohol;

That I saalad the kit with an evidancs mexl bearing my initials,
and delivared 1t to the LVMPD evidence vault/refrigerator or
submitting agancy;

That the avidenca was in my sole custody or control from tha
time I first obtainad it until I r=soaled the kit, at which timae it
was In subatantiaily the same condition as when I first obtainead
it.

(L,éj_ <l c(;“‘ _L Y
ALAN C. GALLASPY, 74026
Criminalist

Oath administarad and sworpn to bafora

2a thisJ7:( day or/jgjffgg( , 1991,
that the assartiond® of €%is arridavit tqrﬂ**Cfo?tg‘
oty Gy

arg tyus _ . : B o Oﬂ@rd
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Scientific

SETPOINT ETH™
Certificate of Anelysis

Setpoint ETH™ aqueous ethanol standards are prepared yolumetrically using 1JSP ethanol,
200 proof, and deionized water with less than 1 ppm residual solds filtered to 0.2 v

The actusl concentration of the individuat standard 18 determined Dy analyzing it as 28
unkpown versus & NIST SBM 1828 reference :andard using 833 chromatcgraphy-

In§m;mcma;igg Ooerating Paramelers
shimadzu GC94 Column: 150 °C

Detector: F1D Injector Temp: 175 °C
Colurpn: 0.25mm % 30 m FSOT Carrier Gas: Nitrogen
Phase: RSL 130 Sample Size: 0.6 uL
{nregrator: Chromatopac CR-ZA Staristical Method: Corrected

Area Normzﬂizadon

Replicate determinations are pcrformed to obtain 2 sratistically valid meas assay value.

The mean 1552y value must fall within + 1% of the stated concentration
The assay results for this lot of Setpoint ETH™ are:

Catalog Number: 4462-10

Lot Number: 0333

Expiration Date: 12/1/92

Mean Assay Value: 1.0098 mg/mL

If you have apy additional questions, please write or 2l Stephens Seientific at the address

or pumber listed below. /_\
/<_- Cé/ilm / ? gg«'% % /

T aboratory Supervisor

Division of Cornwall Corparation 107 Riverdale Road Riverdale, New Jersey 07457-1710

Tel. 201-831-8300 Fax 201-831 -80089
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ARPL 16:85: 94 24 MAR 1992

S__INQIDISFLAY INQUIRY LUCY HORTON

DEFT OF MOTOR VEHICLES 4133 P1225259 KUTCHER, TODD W
EEEEgs9 123 QS #: DOR: AGE: 29Y
_DATE: i9/219/91  14:44 ACCINIT:NWAE REFORTED: #9/11/91 71396

COLLECTED: COUNTY DETENTION CENTER
OFFICER: STEVE ALDRIDGE #339

SAH—-L2-FTES
ETHANOL, LEGAL . GM%
RESULTS: ETHANOL = @.31d GM%

TIME 8:2¢
ANALYST: KARL HAMMER

Reference range: Naone Detected

LLegal Intoxicatian: gi.1Wg gm%

Touic Level: .4l gm%
vasenn-Collected..ocan av e aaas APrivede e v s s vs e aeaaaas .Resul ted
@RrET/FL 12144 PP/ /91 19:11 NW4g /1791 23:45
verare.Collected. .o v enn e CAPPIVEd s s e e v e Resul ted
B/EUT/RL 1240 B/ H/91 15:11 NWAG g/ B/91 1726

THORNE J. BUTLER, MD
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AFFIDAVIT
(Blood Alcohol) INCIDENT DATE: 9-07-91

OFFICER: Steve Aldridge
- LAB NO: 91-029919
STATE OF NEVADA vs. KUTCHER, TODD W.

I Karl Hammer and Toxicologist I at Associated Pathologists Laboratories hereby swear
under penalty of perjury, being a Chemist and fully trained to detect the presence of alcohol
in the blood of a person, having been experienced in this procedure since the year 1988,
hereby depose and say that on 9-09-91 I received a whole blood sample from the locked
refrigerator at the Clark County Detention Center, bearing the name Todd W. Kutcher.

That on 9-10-91 at 8:20 I analyzed such sample and determined that the blood of the person
from whom the sample was taken contzined 0.310 gm% and that I still have such sample in

my possession.

L5l e

Karl Hammer, BS

Toxicologist

Associated Pathologists Laboratories’

Subscribed and xwom to before
tis SO AT day of 4{:@”,&(4 19 9/
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any eriminal or administrative procesding to prove:

(a) Ths occupation of the affiant;

() The fact that the affiant received a sample or other evidence from
.mhm'penonandkaptitinhiuolacustody or control in substantially ths
same condition as when he first received it until delivering it to another; and

() The identity of the person to whom the affiant delivered it.

7. The committea on testing for intoxication shall adopt regulations pre-
scribing the form of the afidavits and declarations described in this section

OPTION 1

8. Nothing in this section precludes any party to the
proceedings from calling an affiant or 2 declarant as
a witness through the appropriate subpoena process.

OPTION 2

8. The affidavits and the declarations described 1in
this section are not excluded by the hearsay rule.
Nothing in this section precludes any party to the
proceedings from calling an affiant or a declarant as
a witness through the appropriate subpoena process.

OPTION 3

g. The-4ffidavits and the declarations described in

% cection are not excluded by the hearsay rule, and
upon admission into evidence will be prima facie evidence
of the matters attested to or declared therein. .Nothing
in this section precludes any party to the proceedings
from calling an affiant or a declarant as a witness
through the appropriate subpoena process.

3%
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Mothers Against Drunk Driving

P.O. Box 1354 « Dayton, Nevada 89403 - (702) 246-7522 + FAX (702) 246-3687 - TAX ID #: EIN-94-270-7273

Lyon County Chapter
February 13, 1995

Senator James, Chairman
Senate Judiciary Committee
Las Vegas, Nevada

Re: Senate Bill 157 - MADD supports
Dear Senator:

I am writing today in support of Senate Bill 157, which would allow a prosecuting attorney to request
that affidavit of an expert as to existence of alcohol or controlled substances be admitted in evidence
at the preliminary hearing. The defendant still has an opportunity to ask the judge to order the
witnesses’ appearance at the trial, if he has a bona fide dispute.

MADD, Lyon County Chapter supports this bill, as we feel the resulting use upon request of affidavit
or declaration would still provide the "expertise”, about the existence of alcohal, etc. At the same
time this provision would prevent misdemeanor cases of Driving Under the Influence from being
dismissed because expert witnesses weren't able to attend. Also, this provision could spare the
county justice courts and city municipal courts the burdensome costs associated with bringing an
expert in to attend proceedings where there was no dispute about matters within the area of their
expertise. Especially in the rural counties, experts may typically have to travel some distance to
attend proceedings.

MADD, Lyon County Chapter urges a "YES" vote on Senate Bill 157.
Yours truly,

[./ ‘ ,//‘ )
Jidy Jacobgni, Pregsident

MADD, Lyon County Chapter

29

Together We Can Make A DifTerence — EXHIBIT I




Senate Committee on Judiciary
February 21, 1995
Page 4

¥ ¥ ¥ ¥ *
SENATE BILL 111: Revises provisions governing notice of hearings

for attorney’s fees requested for administration
of estate of decedent.

SENATOR ADLER MOVED TO DO PASS S.B. 111.
SENATOR TITUS SECONDED THE MOTION.
THE MOTION CARRIED UNANIMOUSLY.

% ¥ X X *

SENATE BILL 112: Authorizes enforcement of liability of surety for
executor or administrator of estate of deceased
person without independent action.

SENATOR ADLER MOVED TO DO PASS S.B. 112,
SENATOR TITUS SECONDED THE MOTION.
THE MOTION CARRIED UNANIMOUSLY.

¥ ¥ ¥ * ¥

SENATE BILL 157 Revises provisions governing use of affidavit or
declaration in lieu of testimony of expert witness
as to existence of alcohol or controlled
substance.

Senator James indicated an amendment to the bill had been prepared, but that the
defense attorneys opposed to the legislation "...thought the amendment was
worse than the bill." Senator Adler stated he believed there were sections of the
bill regarding the ability to cross-examine, which courts may rule unconstitutional.
Senator Washington said testimony on the bill had indicated that would be the
case.

The first to speak to the committee was Ben Graham, Nevada District Attorneys

00017
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Senate Committee on Judiciary
February 21, 19956
Page 5

Association and Office of the Clark County District Attorney. Mr. Graham
indicated the bill was ":..nothing more than we are already doing...with affidavits
in 80 percent of the cases.” He added it was the "other 10 to 15 percent where
they are utilized strictly as a loophole to deliberately frustrate the intent of the
Legislature” that was the problem. Mr. Graham provided to the committee a copy
of the nearly identical statute in effect since 1992 in the state of Florida. A copy
of the statute is attached hereto as Exhibit E. He said a court case in Florida has
upheld the constitutionality of that statute and added Senator Adler was correct
in stating it would be challenged in Nevada. However, Mr. Graham added, "It will
not interfere with the successful prosecution of many cases...and it will do more
for effective prosecution of driving under the influence (DUI) cases than anything
else you could do." He urged the committee to study Exhibit E. Mr. Graham
stated the testimony presented by the defense attorneys involved affidavits
“which were faulty and should not have been used in the first place.” He said
they would request that "good affidavits" with all the relevant information to show
they are trustworthy and reliable should be admitted.

Mr. Graham further said this legislation would not be a violation of the
"confrontation clause," and added they were "using affidavits every day."
Senator Adler stated he had seen bills leave the committee "...with people
swearing up and down they were constitutional,” and added he had seen people
"grievously injured" because the court said the statute which resulted was "clearly
unconstitutional.” He continued: "We are not doing anyone a favor if we run a
bill through here that invalidates a DUI based on this...then a third-time DUl comes
up and the guy can’t go to prison because his earlier DUl was invalidated...."”
Senator Adler concluded, "Just because it is quick and easy for the district
attorney’s office doesn’t mean we are going to pass it." Mr. Graham responded,
"| wouldn’t be here asking...if | did nat think there was a sound constitutional
basis...."

Senator Porter referenced the bill at page 2, line 13 and asked Mr. Graham the
meaning of "substantial bona fide dispute.” Mr. Graham referred to 2
memorandum provided to the committee in Las Vegas which would substantially
change the bill draft and eliminate the provision referred to by Senator Porter. He
also said "if there is a real dispute, we can bring the witness in."”

Senator James asked Mr. Graham if he wished to "establish a prima facie case

13
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o
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Senate Committee on Judiciary
February 21, 1995
Page 6

through the declarations," while carrying the burden "beyond a reasonable doubt."”
Mr. Graham answered, "If there is no other evidence that comes in to rebut
it.._that is the evidence." Senator James affirmed if the prosecution could not
"make the prima facie case" the whole case would be thrown out. Mr. Graham
agreed.

Senator James stated he was a strong suppoarter of prosecuting DUl offenders but
added, "l have a real problem with getting away from the notion that a 'live body’
has to come into court and accuse you...and give testimony against you." He
indicated he shared some of Senator Adler's concerns regarding criminal cases
which ceould be made and sustained against someone by virtue of a piece of paper.
Mr. Graham reiterated affidavits were admissible now, "If the defendant does not
demand the presence of the witness." He said what they were asking was that
affidavits be admissible under all circumstances, "unless the defendant raises a
valid issue as to why they aren’t admissible." Mr. Graham stated he felt this was
vitally important legislation.

Senator James asked: "What happens if a declaration comes in as prima facie
avidence in the state’s case, then the person can’t be there pursuant to &
subpoena by the defense counsel for cross-examination.” Mr. Graham answered
the case would be continued on a defense motion.

Mr. Graham indicated his willingness to work with Senator Adler or other members
of the cammittee to see if legislation could be developed which would be
satisfactary. Senator Porter indicated he believed there was some merit to the
proposal and welcomed the opportunity to work with Mr. Graham on the bill.

The next person to testify on S.B. 157 was Mariah Sugden, Senior Deputy
Attorney General, State of Nevada, Office of the Attorney General. Ms. Sugden
spoke on behalf of the Department of Motor Vehicles & Public Safety (DMV & PS),
and stated it was her understanding that the DMV & PS hearing’s officer was able
to admit affidavits into evidence under the current law. She added the defendant
could ask for witness testimony in person. Ms. Sugden stated the DMV & PS
would support the legislation as it would expedite DUl criminal prosecutions.

Next to speak to the committee was David F. Sarnowski, Chief Criminal Deputy
Attorney General, State of Nevada, Office of the Attorney General. Mr. Sarnowski
stated he had been unable to complete any research above and beyond that which
was presented at the hearing in Las Vegas. Senator Adler indicated to Mr.
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Senate Committee on Judiciary
February 21, 1995
Page 7

Sarnowski, "If we screw this up...you could have literally hundreds of third-time
DUI felonies thrown out.” Mr. Sarnowski agreed with Senator Adler and stated
his concern was that his office, district attorneys and public defenders are not
litigating matters "which could have disastrous results" in the future.

Senator James stated S.B. 157 would not be acted upon at this time.

SENATE JQINT RESOLUTION

25 OF THE SIXTY-SEVENTH

SESSION: Proposes to amend Nevada constitution to
create intermediate appellate court.

Senator James introduced the Honorable Justice Cliff Young, Nevada Supreme
Court (hereafter "Court"). Justice Young stated all the members of the Court
favored passage of S.J.R. 25 of the 67th Session. He added three justices also
favored expansion of the Court, which he described as a "more realistic view."
Justice Young stated: "The Court is not riding on a crest of a wave of popularity
at the present time...[ am not sure | would want to bet that the proposal for
amending the Constitution to add an appellate court will be successful ...." He
emphasized the Court was "hard working" and they badly need help because of
the large caseload. Justice Young suggested if the Court were to be enlarged by
twa members and the voters approved an intermediate appellate court, two
justices could be transferred to that appellate court.

Senator James agreed with Justice Young's comments, and added in the western
United States only Montana, Wyoming and Nevada were without intermediate
appellate courts. He said in Montana and Wyoming the ratio of justices to cases
was far lower than in Nevada., Senator James reflected upon Justice Young’s
comment regarding the Court not being held in high esteem and stated, "1 think
you do a tremendous amount in the Court which is not noticed by the public.” He
said the trouble with this type of proposal was that "...there is no type of
apparatus or political campaign which is funded to carry the message to the
voters...all we can hops is somehow the voters...realize they can be substantially
affected if we don’t do something like this."

Senator James thanked Justice Young for appearing before the committee and

called for a vote on R. f the 67 ;

aou1c0

43



=2 5 I
THE FLORIDA STATUTE
In 1992, the Florida legislature enacted legislation which allows blood or breath analysis
to be presented at trial by affidavit. As with the legislation we are seeking to have adopted, the
Florida statute specifically excepted the affidavic from the hearsay rule and set forth the
requirements for authentication. The Florida law reads as follows:

An affidavit containing the resuits of any test of a person’s blood or breath
to determine its alcohol content, as authorized by § 316.1932M or § 316.1933,@

'This section authorizes the administration of a blood or breath test to any person lawfully
arrested for any offense allegedly committed while the person was driving a motor vehicle while
under the influence. Fla. Stat. Ann. § 316.1932(1)(2) (West Supp. 1995).

CAWPSIWMISC\SBIS7. MOl (/1695 K:26am)
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is admissible in evidence under the exception to the hearsay rule in § 90.803(8)
for public records and reports. Such affidavit is admissible without further
authentication and is presumptive proof of the results of an authorized test to
determine alcohol content of the blood or breath if the affidavit discloses:

(a) The type of test administered and the procedures followed;

(b) The time of the collection of the blood or breath sample analyzed,

(c) The numerical results of the test indicating the alcohol content of
the blood or breath;

(d) The type and status of any permit issued by the Department of Law
Enforcement that was held by the person who performed the test; and

(e) If the test was administered by means of a breath testing
instrument, the date of performance of the most recent required maintenance on
such instrument.

The Department of Law Enforcement shall provide a form for the affidavit.
Admissibility of the affidavit does not abrogate the right of the person tested to
subpoena the person who administered the test for examination as an adverse
witness at a civil or criminal trial or other proceeding.
Fla. Stat. Ann. § 316.1934(5) (West Supp. 1995). This section has been found not to violate
the Confrontation Clause of the United States Constitution. Gehrman v. Stare, No. 94-3023,
1995 WL 47632 (Fla. Dist. Ct. App. Jan. 18, 1995).> Nor does the statute impermissibly shift
the burden of proof to the defendant. Id. This in itself is likely sufficient support for the
proposed revision of NRS 50.325 in SB 157. I have, however, been in contact with the Office
of the Florida Attorney General and am attempting to make arrangements to have the legislative

history of this section forwarded to this office. In addition, what follows is an admittedly

somewhat superficial analysis of the constitutional arguments for and against the revision.

*This section allows for a blood or breath analysis when a law enforcement officer has
probable cause to believe that a motor vehicle driven by a person under the influence has caused
the death or serious bodily injury of a human being. Fla. Stat. Ann. § 316.1933(1) (West Supp.
1995).

1t is noted that as of February 14, 1995, this opinion had not been released for publication
in the permanent law reports. Until its release, it is subject to revision or withdrawal.

CAWPII\MISCSBIS7. MOl /1693 §: 2600 2
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THE CASE FOR THE CONSTITUTIONALITY OF THE
PROPOSED LEGISLATION

There are two approaches in arguing for the constitutional validity of SB 157 containing
this office’s amendment. The first is that there is no Confrontation Clause issue raised because
the proposed legislation allows a defendant to call the affiant to the stand and question him as
to his sworn statemnent. The second is that the affidavit is not violative of the Confrontation
Clause because the information contained in the sworn writing would be an exception to the

hearsay rule as a business record.

A. THERE IS NO CONSTITUTIONAL ISSUE BECAUSE THE PROPQSED STATUTE
ALLOWS THE DEFENDANT TO CALL THE AFFIANT

The Sixth Amendment to the United States Constimution provides that "(i]n all criminal
prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against
him.” The proposed revision of NRS 50.325 is arguably not violative of the Confrontation
Clause because it does allow criminal defendants to confront witnesses against them. A
defendant would be allowed to call the affiant during his case and question the affiant as to the
matters contained in the sworn statement. As such, the proposed legislation would not be

violative of the Sixth Amendment.

B.  THE PROPOSED LEGISLATION IS NOT VIOLATIVE OF THE CONFRONTATION
CLAUSE OF THE SIXTH AMENDMENT BECAUSE THE AFFIDAVIT IS
ARGUABLY A BUSINESS RECORD

The United States Supreme Court has determined that the Confrontation Clause does not

CAWPSIMISCSBIST.MO! (/1895 B:25am) 3
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require in every case that a declarant either be produced at trial or be found unavailable before
his out-of-court statement may be admitted into evidence. White v. Illinois, — U.S. —, 112 S.
Ct. 736, 741 (1992). Where proffered hearsay has sufficient guarantees of reliability to come
within a firmly rooted exception to the hearsay rule, the Confrontation Clause is satisﬁed. Id.
at 743. Indeed, the business records exception is one "firmly rooted” to the rule against
hearsay.

The affidavit contemnplated in Fla. Stat. Ann. § 316.1934(5) is arguably nothing more
than a business record.  For example, when a technician comes to court to testify as to the
results of a breath test, he is not giving his opinion as to the amount of alcohol present in the
defendant’s blood, but is, rather, giving the numeric result of the test performed by the machine.
There is 1o expertise required in presenting this result at trial.

This is the apparent approach used in Florida. Fla. Stat. Ann. § 90.803(8) specifically

includes the 316.1934(5) affidavit as a business record exception to the hearsay rule.
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State, 604 So.2d 783 (1932).

Once state shows that person conducting blood
ueobol test was Hoensed by the Department of
Health and Rehabilitative Services and substantial-
ly compiied with applicable regnlationa, peesump-
ton is crextad that blood aleobol evidence s sdrmis-
sible. Robertaon v. State, 604 So2d 783 (1¥R).

When bload aleobol test resuits and related tes-
timony are prodoced by unbcensed expert, and # I
scaght {60 fmtroduce such evidencs, presumnpticos

§ 316.1934

wis gemreely qualified to conduet and interpret
test; if Rate does bol shoulder that burden or if
defense rebots state’s evidence in that regard. test
resuhxmnbmundmk:ibk,mddemn

pert for being unbrensed. Robertson v. sumem
So.2d 783 (1992}

3. Rules

Rules promulgated by Departmsnt of Health
and Rebabdiative Services (HRS) for iroplement-

irg statmte sothoriring collsction and anbyza of

erested by tmplied consent law do not apply, and
state will bear burden of estabBahing that expert

blocd for akechol testing are udequate. Stxte v.
McRobertx, App. 2 Dist, 621 Sa2d 628 (1S83)

316.1534. Presumption of impairment; testing methods

(1) It ¥ unlywful and ponishable a8 provided in ehepter 822 and in s. 816.193 for any
person who is under the influence of alcobolie beverzges or comtrolled substances, when
affected to the extent that his normal faculties are impaired, to drive or be in actual physical
contro] of any motor vehicle within this state. Such pormal facnlties include, but are not
imited to, the ahility to see, hear, walk, tatk, judge distances, drive an automobile, make
judgments, act in emergencies, and, in general, normally perform the many mental and
physical acts of daily hfe.

Amended by Laws 1591, . 91-256, § 4, eff. July 1, 1991,

{2) Upon the trial of any civil or eriminal action or proceeding arising out of acts alleged w
have been committed by any person while driving, or in actual physical control of, a vehicle
while under the influence of aleoholic beverages or controlled substances, when affected to the
extent that his normal faculties were impaired or to the extent that hewasdepnvedoffull
possession of his normal faculties, the results of zny test administered in accordance with s.
316.1532 or s 316.1933 and this section shall be sdmossble into evidence when otherwise
adrmdssible, and the amount of aleohol in the person’s blood or breath at the time alleged, as
shown by chemicgl ansiysis of the person’s blood, or by chemical or physical test of the
person’s breath, shall give rise to the following presumptons:

(2) If there wxx at that time 0.05 percent or less by weight of alcohol in the person’s blood
or breath, it shall be presumed that the person was not under the influence of alecholic
beverages to the extent that his normal faenltes were impaired.

(b) If there was at that time in exeess of 0.05 percent bat less than 0.08 percent by weight
of aleoho] in the person’s blood or breath, such fact shall net give rise to any presumption that
the person was or was pot under the influence of aleohoBe beverages to the extent that his
normal faenltes were impaired, but such-fact may be considered with other competent
evidence in determining whether the person w3s under the influence of aleohalic beverages to
the extent that his normal faculties were Impaired.

{¢) If there was st that time 0.08 percent or mare by weight of alcohol in the person's blood
or breath, that fart shall be prima fadie evidence that the person was under the influence of
aleohobic beversges to the extent that his normal faculties were impaired. Moreover. such
person who has 2 blood or breath alechol level of 0.08 percent or above is guilty of driving, or
;ﬁg in actnal physical control of, & motar vehicle, with an unlawful blood or breath alechol

The presumptions provided in the foregoing provisions of this subsection shall not be
¢onstrued as Lmiting the introduction of any other competent evidence bearing upon the
question whether the person was under the influence of akeobolic beverages to the extent that
his normal faculties were impaired.

Amended by Laws 1991, ¢. 91-255, § 4, eff. July 1, 191; Laws 1933, ¢. B-124, §§ 2, 4, efl. Jan 1. 1954,

(3) A chemical anxlyms of 2 person’s blood to determine alcoholic content or a chemical or
physical test of 2 person’s breath. in order to be considered valid under this section, must
have been performed substantizlly in accordance with metheds approved by the Department
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of Law Enforcement and by an individual possessing a valid permit issued by the department
for this purpose. Any insubstantial differences between approved techniques and actual
testing procedures or any insubstantial defects concerning the permit issued by the depart-
ment. in any individual case do not render the test or test results invalid. The Department of
Law Enforcement may approve satisfactory techniques or methods. ascertain the qualifica-
tions and competence of individuals to conduct such analyses. and issue permits that are
subject to termination or revocation in accordance with rules adopted by the department.
Amended by Laws 1992, ¢ 92-58, § 22 eff July I, 1992; Laws 1593, c. $3-124, § 4, eff. Jan 1, 194,

[See main volume for (4)]

(5) An affidavit containing the results of any test of 2 person’s blood ar breath to determine
its aleohol content, s suthorized by s. 316.1932 or 5. 316.1933, is admissible in evidence under
the exception to the hearsay rule in s. %0.808(8) for public records and reports. Such affidavit
is sdmissible without further authentication and is p ive proof of the results of an
authorized test to determine alcohol content of the blood or breath if the affidavit discloses:

(3) The type of test sdministered and the procedures followed;

(b) The time of the collection of the blood or bresth sample analyzed:

(¢) The numerical results of the test indicating the alcohol content of the blood ar breath;

(d) The type and status of any permit izsued by the Deparunent of Law Enforcement that
was held by the person who performed the test; and

{e) If the test was administered by means of a breath testing instrument, the date of
performance of the most recent required maintenance on such instrument.

The Department of Law Enforcement shall provide a form for the affidavit. Admissibility of
the affidavit does not abrogate the right of the person tested to subpoena the person who
administered the test for examination as an adverse witness at 2 civil or criminal trial or other
proceeding.

Added by Laws 1991, ¢. 91-255, § 4, eff. July 1. I991. Amended by Laws 1392 c. 92-38, § 22, off. July 1.
1992,

(6) Nothing in this section prohibits the prosecution of a person under s. 322.62. The
provisions of subsection (2) do not apply to such prosecuton and the presumptions made
pursuant to that subsection may not be introduced into evidence durimg such prosecution.

Amended by Laws 1991. ¢ 91-235. § 4, eff. July L. 1951,

Historical and Statutory Notes

Laws 1991, c. 91-235. § 4. eff. July 1, 1991, In
subsec. (1), added the last sentence; in subsec. (2)
inserted “or breath” following *blood™ throughoat.
and substituted “The presumptions provided i~
for “The percent by weight of aleohol in the blood
chall be based upon grams of alechol per 100
milkiliters of blood.” at the beginning of the con-
cuding parsgraph; inserted subsec. (35 and re-
pumbered former subsee. (5) as subsec. (6).

Laws 1992, c. 2-58, § 22, off July |, 19 in
subseess. (3) and (5), substitated references to the
Department of Law Enforcement for references to

the Deparupent of Health and Rehabilitaave Ser-
vicss; and made grammagcal changes.

Laws 1993, ¢. 93-124. § 2 eff. Jan. 1. 1984 iIn
subsec. (2), .substtuted “0.08 percemt” for “0.10
percent” in three places

Laws 1993, ¢ 93-124, § 4 eff Jan 1. 19%4. in
subsec. (2), substtuted =0.08 percent” for ~0.10
percent” in three places: and. in subsec. (3), in the
second sentence, inserted “or any insubstantial
defects concerning the permit issued by the de-
partment”.

Law Review Commentaries

Practical gmide to the introduction of blood alco-
hol tests in evil trials. Robert H. Oxendine, 63
Fla.BJ. 47 (Feb. 1981

Notes of Decisions

1. Validity
Busch v. State, App. 4 Dist, 547 So.2d 245 (1389)
[main volume] review denied 560 So2d 232

Subsection (2Xc) of this secton providing that
fast of .10 percent or mere by weight of aleohol in
person’s blood "shall be prima facie evidence™ of

8
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constitutionsl presumption, ¢
State v. Rolle, 550 Se2d
denied 111 S.CL 181, 498 1
44

2.. Test administration ry
) Suuhﬂedwdww‘. , s
ing to suspend driving privi
pliance with Department of

Blood alcohol test resulta
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So2d 783 (1992).
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NOTICE: THIS OPINION HAS NOT BEEN RELEASED FOR PUBLICATION IN THE PERMANENT LAW
REPORTS. UNTIL RELFEASED, IT IS SUBJECT TO REVISION OR WITHDRAWAL.

Keith GEHRMANN, Petitioner,
V.
STATE of Florida, Appellee.
No. 394-3023.
District Court of Appeal of Florida,
Fourth Oistrict.
Jan. 18, 1885,

PER CURIAM.

#] This Petition for Writ of Cartiorari is directed to the circuit court
sitting in appellate capacity, which affirmed patitioner’'s conviction and
sentsnce in the county court for driving under the influence of alcohol. The
circuit court held that section 318.1934(5), Florida Statutes (1991) does not
violate the confrontation clauses of the federal and Florids constitutions, nor
does 1t impermissibly shift the burden of proof to the defense.

We deny certiorari, as the circuit court applied the correct law in reaching
its decision.

BUNTHER, STONE and POLEN, JJ.
END OF DOCUMENT

, concur,

Copr. (C) West 1395 No claim to orig. U.S. govt. works
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EVIDENCE

8
or trextment exception. Duncan v. Stats,
App. 4 Dist. 583 So.2d 439 (1991).

any imosm exception Lo bearsay rule, and informa-
thon was never communicated to defendamt by wife
or daoghter and, thoa, bearsay statement was not
admischle in guilt phase of capital murder trial for
deathx of wife aod wlleged rapist.  Canmady v,
State, 620 So2d 165 (1993).

Hearsay statement by wife to danghter coocern-
ing alleged rape of wife by min subsequently shot
byddmd:n&mmh.ﬂ:ﬂedbymuﬁ-mbeﬂ.g
used to prove rape; statsment did not fall within
any known exesptian to hearsay rule, aod informs-
tion was pever communicated to defendant by wife

i
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i

v. State, 620 So.2d 165 (1958

00.803. Hearsay exceptions; availability of declarant immaterial

The provision of &. 90.802 ta the contrary notwithstanding, the following are pot inadmissi-
ble as evidence, even though the declarant is available as 3 witness:

[See main volume for (1) to (7)]

oragm.wmnemobamedpmntmdutytmpmedbylawaswu:.attenwmaht.ham
mammnportuchdingmmma]msumﬂ&nohsmaibyapcﬁmnﬂﬁmorotbm-
law enforcement personnel, unless the sources of information or other crcumstances show

their lack of trustworthiness. The criminal ease exchusion shall not apply to an affidavit

otherwise admissible under & 316.1834(5).
Amended by Laws 1991, e 91-255, § 12, efl. July 1, 1991.
[See main volume for (3) and (10)]

(11) Records of religious organirations—Statements of births, marriages, divorces,
deaths, parentage, ancestry, relationship by bleod or marriage, or other similar facts of
personal or family history contained in a regularly kept record of a religious organization.
Ammddhyhnl%t%—lﬁ.!lrﬁ.ﬂd.l.lm

[See main volume for (12) to (18))

(19) Reputation concerning personal or family history.—Evidence of reputation:

(a) Among members of his family by blood, adeption, or marriage;

(b) Among his xssociates; or

(¢) In the community, ;
concerning s person’s birth, adoption, marriage, divorce, death, relatonship by blood,
ndopﬁma'murizggamuy,urnthzrmﬂrﬁdnfhﬁpeﬁcmlorfmﬂyhismW,
Amended by Laws 1990, ¢ 90-139, § 2, off Oct 1, 1390, |

[See main volume for (20) to (22))
(23) Hearsay exception; statement of child victim—

(2) Unless the sourca of infarmation or the method or cireumstances by which the
statement is reported indicates a lack of trustworthiness, an oat-of-court statement made by 2
dmﬂdvicﬁmwithaphysiumeLamaﬁamLardeuhpmnulageulllorlmdmﬂ:ing
myaztuf:bﬂd;bnseorneglad.my:dofmnﬂl;bumxgﬂnstaahﬂd.meaﬂenseofr.h.ﬂd
zhmtbeoﬂenuofzgnvﬂudchﬂdahmarwynﬁmimokﬁngmmwﬁdmdltt.
contact, intrusion, or penetration performed in the presence of, with, by, or on the declarant
child, not ctherwise adnﬂssﬁle.is;dmimﬂ)lei;fvidmhmydvﬂnrahnﬁml proceeding if:
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MINUTES OF THE
SENATE COMMITTEE ON JUDICIARY

e

Sixty-eighth Session
February 28, 1995

The Senate Committee on Judiciary was called to order by Chairman Mark A.
James, at 9:00 a.m., on Tuesday, February 28, 1995, in Room 224 of the
Legislative Building, Carson City, Nevada. Exhibit A is the Agenda. Exhibit B is
the Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senator Mark A. James, Chairman
Senator Jon C. Porter, Vice Chairman
Senator Maurice Washington

Senator Mike McGinness

Senator Ernest E. Adler

Senator Dina Titus

Senator O. C. Lee

STAFF MEMBERS PRESENT:

Allison Combs, Senior Research Analyst
Lori M. Story, Committee Secretary
Maddie Fischer, Primary Secretary

OTHERS PRESENT:

Dale A.R. Erquiaga, Chief Deputy, Office of the Secretary of State

Donald J. Reis, Deputy, Office of the Secretary of State

Robert Barengo, Lobbyist, Former Representative, Securities Industry Association

Donald J. Mello, Director, Court Administration, Judicial Council of the State of
Nevada

Joni A. Kaiser, Executive Director, Committee to Aid Abused Women (CAAW)

Susan Meuschke, Executive Director, Nevada Network Against Domestic Violence

Erances Doherty, Deputy Attorney General

Ben Graham, Chief Deputy District Attorney, Clark County, Representative, Nevada
State District Attorneys Association

SENATE BILL (S.B.) 154: Makes various changes to provisions governing
securities,
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IN THE SUPREME COURT OF

THE STATE OF NEVADA
Electronically Filg
VALENTI, VINCENT, Dec 11 2013 10:
Tracie K. Lindemn
Appellant, Clerk of Suprem
VS.
THE STATE OF NEVADA,
DEPT OF MOTOR VEHICLES, 5.Ct. No. 63987
District Ct. No. A-13-677093-J
Respondent.
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Vincent Valenti,
CASE NO.: A-13-677093-P

Petitioner,
Vs.
_ DEPT. NO. 32
State of Nevada, Department of
Motor Vehicles, '
Respondent.
DECISION AND ORDER

Petitioner Vincent Valenti challenges the Decision of the Administrative Law
Judge affirming the revocation of his driver’s license by Respondent State of Nevada,
Department of Motor Vehicles. Valenti now petitions this Court for judicial review of the
Administrative Law Judge’s decision.

Factual Background and Procedural ﬁackground

Valenti was stopped by a Nevada Highway Patrol (NHP) Trootper on July 1, 2012,
for making two unsafe lane changes without signaling. The Trooper smelled alcohol,
observed signs of intoxication, and administered a preliminary breath test for a reading of

blood-alcohol content. After Valenti failed the preliminary test, the Trooper transported
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Valenti to the Clark County Detention Center (CCDC). During the transport, Vthe Trooper
read Valenti the standard.implied consent form and informed Valenti that he would have
to decide whether to proceed with another breath test or a blood test at CCDC. Up'oﬁ
arriving at CCDC, Valenti’s blood was drawn and then sent to NHP’s Southern
Command location for testing. Forensic scientist Christine Maloney performed the
analysis and determined Valenti’s blood alcohol content to be .159. With this evidence,
Respondent revoked Valenti’s driver’s license, and Valenti contested the revocation. The
challenge to the revocation was heard on February 11, 2013, and the Administrative Law
Judge affirmed the revocation on February 12, 2013,

Valenti timely brings this petition for judicial review, arguing that the
Administrative Law Judge’s decision was not supported by substantial evidence. The
record on appeal was submitted on March 12, 2013. Valenti filed his Opening Brief on
April 12, 2013. Valenti filed a Supplement to Petitioner’s Opening Brief on May 6, 2013.
Respondent filed an Answering Brief on June 7, 2013. On June 27, 2613, Valenti filed a
Reply Brief and a Request for Oral Argument. This matter came on for hearing on the
15th day of August, 2013 at the hour of 9:00 a.m. before Department XXXII of the
Eighth Juciicial District Court, in and for Clark County, Nevada, with Jﬁdge Rob Bare
presiding; Petitioner Vincent Valenti appeared by and through his attorney, John G.
Watkins, Esq.; Respondent State of Nevada appeared by and through its attorneys,
Kimberly A. Buchanan, Esq., and Denise S. McKay, of the Office of the Attorney |

General. The Couirt, having reviewed the briefs and the record makes the following

findings:

006002
Page 2 of 5 '




o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Conclusions of Law

When reviewing a record on appeal, NRS 233B.135 provides that the District
Court is limited to the record on aj)peal and may not “reweigh the evidence, reassess the
witnesses’ credibility, or substitute the administrative law judge’s judgment with [its]

own.” Nellis Motors v. State, Dep’t of Motor Vehicles, 197 P.3d 1061, 1066 (Nev.

2008). The burden of proof is on the Petitioner to show that the administrative
determination was not supported by the law, was clearly erroneous in view of the
substantial evidence, or was an abuse of discretion. NRS 233B.135(2), (3)(d)-(D).

Nevada Revised Statute 484C.210 (1) states:

“l. If the result of a test given under NRS
484C.150 or 484C.160 shows that a person had a concentration of
alcohol of 0.08 or more in his or her blood or breath at the time of
the test, the license, permit or privilege of the person to drive must
be revoked as provided in NRS 484(.220 and the person is not
eligible for a license, permit or privilege for a period of 90 days.”

Driving within the State of Nevada is a privilege “extended only to those who are

qualified to operate a motor vehicle safety.” McCharles v. State, Dept. of Motor Vehicles,

99 Nev. 831, 833, 673 P.2d 488, 489 (1983). “[T]he privilege of operating a vehicle in
Nevada is conditioned upon driver;s consent to submit to a chemical sobriety test”
pursuant to NRS 484C.160. Id. Nevada’s implied consent statute requires that “[a]ny
person who drives or is in actual control of a vehicle on a highwéy or on premises to
which the public has access shall be deemed to have given his or her consent to an
evidentiary test of his or her blood, urine, breath or other bodily substance to determine
the concentration of alcohol in his or her blood or breath.” NRS 484C.160. Consent from

the driver is absolute. McCharles, 99 Nev. at 833. If a driver refuses a blood test,

Page 3 of 5 JOGUO\}




~1 N B W o

[e]-]

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

“reasonable force [may] be usea to the extent necessary to obtain samples of blood from
the person to be tested.” NRS 484C.160(7). Thus, by voluntarily choosing to operate a
motor vehicle on the public roads of Nevada, Petitioner ‘consented to an evidenﬁary test
to determine his blood-alcohol content, as it is undisputed that the NHP Trooper had
reasonable grounds to believe Valenti was under the influence of alcohol.

Upon the withdraw of Valenti’s blood, forensic scientist Christine Maloney tested

“the sample for blood-alcohol content. Maloney is a chemist as defined in NRS 50.320,

and, thus, her affidavit regarding the sample testing is admissible proof of the
concentration of alcohol in the blood draw.

Because this Court finds that Valenti consented to have his blood drawn under
NRS 484C.160 and the testing of that blood by a chemist under NRS 50.320 showed that
Valenti’s blood alcohol content was above .08 in violation of NRS 484C.210, this Court
finds the Administrative Law Judge’s decision was supported by substantial evidence,
and was proper as a matter of law. Therefore, the decision of the Administrative Law
Judge is AFFIRMED.

Dated this 27" day of August, 2013.

e 7 T

Rob Bare
Judge, District Court, Department 32
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I hereby certify that on the date filed, I placed a copy of this Order in the attorney's

folder in the Clerk's Office, or mailed or faxed a copy to:

John G. Watkins, Esq.
804 South Sixth Street
Las Vegas, NV 89101
Attorpey for Petitioner

Catherine Cortez Masto

Attorney General

Denise S. McKay

Deputy Attorney General

Public Safety Division

555 East Washington Avenue, #3900
Las Vegas, NV 89101

Attorneys for Respondent
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Tara Duenas
Judicial Executive Assistant, Dept. 32
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|scheduled at the request of the Pétitioner after he was notified

vbased on a Certification of Cause received from TROOPER SCOTT

TRANSCRIPT QF ADMINISTRATIVE HEARING ON FERRUARY 11, 2013
JUDGE BOONE: This is the time and date of the hearing in thel
matter of the driving privileges of VINCENT SAMUEL VALENTTI.
Date of birth for the Petitioner is August 6th, 1968 and the DMV
Case number to this case is IP1_20918B. Today’s date is -Felatuary
the 11th, 2013 and the .tiI‘ne is approximately 1:00 p.m. This
hearing is being conducted at the Department of Motor Vehicles
Office of Administrative Hearings at 2701 East Sahara Avenue,
Las Vegas, Nevada. 'My ‘name is Toni Boone and I'm the

Administrative Law Judge assigned to hear this case. Pursuant

to Chapter 484C of the Nevada Revised Statutes, this hearing was

by the Department of Motor Vehicles of the Department’s

intention to revoke his driving privileges. The revocation was

REINMUTH of the Nevada Highway Patrol. In the Certification off
Cause Afilediby' TROOPER REINMUTH he stated he had reasonabld
grounds to believe the Petitioner had been driving or in actual]
physical Control of a motor vehicle while under the influence of
intoxicants on July lst‘ 2012. The Certification of Cause also
indicated that the Petitioner submitted to an ev:.dentiary test
of his blood and that the blood test revealed an alcohol]
concentration of .08 or greater and/or the ‘presencé of 4

prohibited substance.. The Certification of Cause is part of thel

Department’s Exhibit 1. ‘There "are only two other documents
offered by the Department, both of which were marked as

Exhibits.  Department’s Exhibit 2 is.a Declaration regarding

000009

file prepared. for my consideration’ and it has been marked as|
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Withdrawal of a Whole Blood Sample and- Department’s Exhibit 3 is
Forensic Laboratory Analysis of the sample. Prior to the
hearing, counsel for the petitioner, ILAWRENCE MOORE, who is
appearing here today for JOHN WATKINS offered three documents
for to mark as exhibits on behalf of the- petitioner.
Petitioner’s Exhibit A is the DMV Notice of Administrative
Hearing. Petitiomer’s Exhibit B is an uncaptioned motion to
Suppress on Fourth Amendment grounds. And Petitioner’s Exhibit Ol
is a cbpy of a response to motion to suppress from Justice Court
of Las Vegas Township, uh, in‘the matter of Matthew K. Ashworth.
The Rules of Evidence applicable to this Admiﬁistrative Hearing
are those found in Nevada Reviéed.Statutes 233B, commonly known
as the Administrative Procedures Act. ILet the record show that
present for the hearing are the witness for the Department, uh,
TROOPER REINMUTH,- Petitioner, - VINCENT SAMUEL VALENTI, and
counsel for the Petitionef, the aforementioned LAWRENCE MOCRE.
MR. MOORE, do you have any motions or pfeliminary<natters to
address?

ATTORNEY MOORE: Yes, Yoﬁr Honor. I wpuld‘note under Nevadsy
Administrative Code 481.330 subsection. 3 it allows for
affidavits tb éome inté evidence but not declarations. I would
note Government’s Exhibits 2 and 3 are declarations. Under NRS

233B.121.(2c) the Notice of Hearing is to include a section of

statutes énd'regulationsAto be used in hearing. You’ll note that

in the Notice of Hearing which I filed NRS 53.045 is not listed.
Uh, it’s my position that the only way declarations may come
into evidence is to meet all the requirements of NRS,53.045. To

support that position I would cite the Nevada Supreme Court Case

JOuui0
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MATONEY indicate that she has . ever been declared an expert in 4

of Buckwalter at 126 Nevada Advanced Supreme page 21 where ouxn

Nevada Supreme Court did allow declarations to come 4in as

evidence but only because all the requirements of NRS 53.045 had

been met. That statute not being listed in the Notice of]
Hearing, I would ask that you rule in my cllent’s favor and do
not allow the evidence in the test to come in. My next objection
goes strictly to Exhibit 3, the Declaration by CHRISTINE

MATONEY. I know that nowhere'in this»declaration does CHRISTINE

court of record. I would. (pause) Excuse me. T would cite the
case of Kramer v. the Department of Motor Vehicles at 126 Nevada

Advanced Opinion page 38. I'm gonna read just a couple of lines

from page 2:

We, (meaning the Nevada Supreme Court) conclude that
NRS 50.320 limits the use of an expert witness
affidavit to persons previously qualified by District
Court to testify as an expert witness. Therefore, an
administrative hearing officer lacks discretion +o
admit expert witness testimony by affidavit when the
affiant has not been qualified by District Court or
the affidavit fails to state the District Court in
which the affiant has been permitted to testlfy

Subseguently, this decision, the statute was modified td
indicate that it must be an expert witness in a court of record.
Again, in Exhibit 3, there is nothing in this document indicates
she has ever been declared an expert witness. I realize it sayé
that she is a chemist in this declaration, but I would.argue
that alone should not be sufficient to meet the reguirements of
the NRS and I would 1ask you to strike the evidence. Next
argument goes to the constitutionality Qf NRS 484C160. Clearly
the téking of blood triggers Fourth Amgndment protection. In thel

brief we’ve cited Schmerber v. California. Evidence must bel

Jiuutl
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(V. the United States. Federal Courts will strike down state law

based on probable cause, uh, and briefly cited Henry v. The
United States. Evidence seized in violation of the Fourth

Amendment is not admissible. In the brief we’ve cited Wong Sun

which méyi also provide the constitutional protection which is
required by the Federal government. In the brief we've cited
Ybarra v. Illinois. Essentially, under NRS 484Cl60 an officen
with reasonable grounds may require a'bloodror a breath test. If
the person refuses to take .the test, then blood may be for-
forced on a fifst offense. In Torres v. the Department of Moton
Vehicles, our Nevada SupremevCourE ruled that reasonable groundsr
was less than probable cause. I argue therefore the statute is
unconstitutional, ask you to rule in my c;ient’s favor. That]
concludes the preliminary arguments. Thank you.

JUDGE BOONE: Alright, thank you, MR. MOORE; I will take those
under advisement and I will address them in my written decision.
TROOPER REINMUTH, would you raise your right hand please? Do
you hereby swear or affirm that the testimony you are about to

give will be the truth the whole truth and nothing but the

truth?

TROOPER REINMUTH: I do.

JUDGE BOONE: Thank you. Please state your name for the
record. .

TROOPER REINMUTH: SCOTT PAUL REINMUTH.
JUDGE BOONE: Where are you-employed?.

TROOPER RETINMUTH: Uh, Nevada Highway Patrol Department of

Public Safety.
JUDGE BOONE : How long have you been a trooper with NHP?

Ty ‘Ai
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| seatbelt. As we exited on one of the access roads there, I

|he was the sole occupant of the vehicle. I asked him for his

the interior of the vehicle. I noticed his eyes were bloodshot

TROOPER REINMUTH: Just under 5 years.
JUDGE BOONE: Were you so employed and were you on duty on July
Ist, 20127

TROOPER REINMUTH: I was.
JUDGE BOONE: And on that date did you comé into contact with
MR. VALENTI? |

TROOPER REINMUTH: I did.
JUDGE BOOHKE: Then give me a detailed account of your contact

with him beginning with time of contact and tell me why you
thought he was operating under the influence.
TROOPER REINMUTH : About 6:25 in the morning I was going
southbound on I-15 approaching the southern 215 or the southern
beltway. I observed a blaék BMW.in front of my patrol car'méke
two unsafe lane changes without signaling from the number three
to the nuﬁber four and the number four to the number five travel

lane. I also noticed the, uh, driver as well wasn’t Wearing_a

initiated a traffic stop using overhead lights and sirens.
Stopped on the right shoulder Jjust north of Las Vegas
Bouldevard. Where there’s an exit there. It’s an access road
onto Las Vegas.Boulevard. We stopﬁed appropriatély on‘ﬁhe‘pavéd

shoulder. I exited the vehicle and made contact. Motorist said

driver’s license. Upon- first contact I smelled a strong odor of]

alcohol about the interior, an unknown alcoholic substance about]

and Watery; his pupils were a little bit constricted and when he

started  talking he had' uh moderately slurred speech. Had to ask

00ouL3
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Hwas trying to tell me. Said he was coming from. excuse me, if Jj

||license. He didn’t have any problem presenting that to me. Asked

person while ocutside the vehicle, and bloodshot, watery eves, I

him several questions multiple times to, uh, understand what he

could refer to my report... (pause) Ogden Towers. He said he left
about an hour before I stopped him, he stopped, uh, had some,
some breakfast I guess with some friends at the E1 Cortez and

then he said he was driving home. He gave me his driver’s

him- if he had anything to drink he stated he had consumed
alﬁohol 10-ish, 9 of 10 o'clock the night before. Twelve ounces
of vodka and soda. I’d asked him to exit the vehicle due to all
the signs of intoxicafion. Then he stood in front of my patrol
car. As I was basically doing_a field interview on him I noticed
tﬁat he was leaning against, uh, the push bumper of the .car with
his legs, looked . like he was using it for support cause Ee
appeared a little bit unsteady on his feet when he was standing
outside the vehicle. Due to the admission of consuming alcoholl

and outward signs of intoxication,; the odor of alcohol about his

requested that he submit to an éviaentm —er, uh, field sobriety
testing in which he, uh, complied, he agreed. Did the horizontal
gaze nystagmus. During thé fest'I had to, ﬁh, ask him se#éral
times to keep hisAhead still. Cause his head moved a little bit
during the test it was going back and forth. I noticed six clues
and a vertical HGN. Uh, we moved along to the nine step walk-
and-turn. Which was, I’'l1l give a little synopsis of what]
happened. Duriﬁg my eXplanétion " the test while I was
demonstrating how to do it he failed to stay in the starting

position. We started the test three times before being told td
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lan improper turn. He then took three more steps after turning

 JUDGE BOOHNE: Okay?

start. Hg yasn’t able to keep his balance while in the starting
position' when just, just standing when I was explained the test
to him, once ~he started the test rather than follow thel
directions he was given which was to take nine steps forward énd
nine steps back he took three steps forward, made an impropexn
turn and then took three steps back. During those first six
steps, three forward and thrée back he uh, I’71l1 have to refer at
my report here to double check which one.. uh.. he lost his

balance,.stépped off line, failed to step heel to toe and made

around failing the same clues, failing to fouch heel to toe,
stepping off line, wusing his arms for balance, made anothen
improper turn and took an additional three steps forward after.
concluding the test T observed that he had..

ATTORNEY MOORE: Would ?ou try to just testify rather than...
It’s almdst as 1f he’s continually referring to his notes. I
realize it’s appropriate for him but he can just ask each time
he needs to. Thank you.

JUDGE BOONE: TROOPER REINMUTH, um, with respect to the details
fhat you’re checking on, 1f MR. MOORE wants to have youn
testimony in that great-a detail,‘he can ask you the qﬁestioné
during cross-examination. A

TROOFER REINMUTH: Okay.

TROCOPER REINMUTH: Alright. He had, uh, seven clues during the
nine step walk-and-turn.

JUDGE BOONE: Okay.

o
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| ATTORNEY MOORE : Yes.

{to do the test, how to exhale through the straw. Uh, I advised

TROOPER REINMUTH: After the walk-and-turn we did the one leg
stand. During one leg stand he ‘showed two badditional clues.
Failing all Field Sobriety Tests. Ilasked him. to submit to al
preliminary breath test.
ATTORNEY MOCRE : May I voir dire .the officer briéfly, the
trooper on that?

JUDGE BOOHNE: With regard to the PBT?

JUDGE BOONE: Yesﬂ

ATTORKEY MOORE: Do you actually calibrate the PBT yourself?
TROOPER RETNMUTE: No. |

ATTORNEY MOORE: 2nd do you have any records ;Of thisg
calibration with you today, sir? ‘
TROOPER REINMUTH: No.

ATTORNEY MOORE : I would ask that he not be allowed to
testify to that becausé that doesn’t meet the foundational
requirements of Nevada Administrative Code 484.621 and NAC
484.624.

JUDGE BOOCHE: Um, I'"ll take your objection under advisement.

I"11l address it in my written decision. I'm going to allow the

testimony for now but I may‘not give it any evidentiary weight

after I’ve considered your argument. TROOPER REINMUTH?

TROOPER REINMUTH: So I asked him to submit to the field, er-

to the uh, the PBT, the Preliminary Breath Test. I explained how

him that it’s pretty easy to tell if someone is deceiving the
test. On his first attempt, he did try to deceive the test by

puffing up his cheeks and not blowing through the straw-

JOUU16
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whlch test that he wanted to do elther a blood test or a breath

'test. I ran a records check on him through the Nevada Highway

|DUIs. He was clear and valid: He didn’t have any prior DUIs.

ATTORNEY MOORE: Objection, argumentative. And a conclusion.
JUDGE BOONE: Um,.. '

AfTORNEY MOORE : Also, irtelevant.

JUDGE BOONE: Well, I'm not sure...

ATTORNEY MOORE: Okay.

JUDGE BOOHE: With respect to the conelusionm Well, I believe
at thts point it, it is poesible that it’s relevant, MR. MOORE.
ATTORNEY MOORE: Okay. |
JUDGE BQOONE: But, uth, with respect to the foundation, I’1l1l
take that objection under advisement and I’ll address it in my
decision. Continue-testimony, trooper. :
TROOPER REINMUTH: I already explained that PBT to him again,
asked him to uh.. I gave him one more opportunity to take the
preliminary breath test, he didlcomply on the second attempt and
blew a .154 on the PBT. After that I placed him .in custody and
hand restraints that I checked for tightness and double-locked.
I, uh, searched his person, placed him inside the rear seat of
the pattol vehicle and put a seat belt on him. I read him his
Miranda rights.and the Nevada implied consent and told him.that

he had to uh make up hlm mlnd by the time we got to the Jail

Patrol dispatch center for warrants,. license status and prioxn

Drove him down to the Clark County Detention Center and once we
got to the Clark County Detention Center, I asked him what his
decision was. He asked for my recommendation. I told him I could

not give him one. He had to make the decision. He chose to have

JGluL?
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| it please?

a blood draw. Once we got inside I observed and I’1l1 have té see
the name of the uh the‘phlebotomistﬂ uh.. observed ADAM WAGNER anl
EMT”down'af CCDC, withdraw two vials of blood from fhe uh right
arm at 0745 hours using a sealed blood kit that I opéned. Aften
I observed him withdraw the blood I took custbdy of thé vials,
sealed them with evidenée tape and then sealed them inside thg
blood kif. After completing.my repoft and clearing the jaile
drove the blood down to the Southern Command and booked it intd
evidence.

JUDGE BOONE: This is Department’s Exhibit 2. Could vyou
identify it for me please?

TROOPER REINMUTH: That/s the Nevada Highway Patrol Declération
for the Withdrawal of whole blood. |
JUDGE BOONE: Do you recognize that particular declaration as
one you’ve seen béfcre? -

TROOPER REINMUTH: Yes.

JUDGE BOOKE:  How?
TROOPER REINMUTH: It was filled out by the, uh, phlebotomist

ADAM WAGNER, the day he did the blood draw and it’s got the same
event number and it’s bearing my signature on the bottom.‘

JUDGE BOOKE} This is Department’s EXhibit.3, can you'identify

TROOPER REINMUTH: This ié the uh, ILas Vegas Metrbpolitan.
Police Department’s Forens- Forensic Laboratory Examination
Report fof'his blood content which showed .159.

JUDGE BOONE : Thank you. This is Department’s Exhibit 1. Could

you identify it?

.
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ATTORNEY MOORE: Did you have anything to do with getting the

TROOPER REINMUTH: This is the DL-45 that I filled out the day
that I arrested MR. VALENTI. Am T pfonouncing that éorrectly?
And 1it’'s bearing mj signature on the bottom the day I received
the blood results.
JUDGE BOONE: Alright, thank you. MR. MOORE, do vyou have
questions for the witness?

ATTORNEY MOORE: My cliént’was cooperative during this, wag
he not? |

TROOPER REINMUTH: » Yes. I don't recall him being uncooperatiﬁe;
ATTORNEY MOORE: You recorded and you' cheéked cooperative,
did you not? |

TROOPER REINMUTH: I- I'd have to verify} but I, I vaguely
remember this. This incident. I do believe he was cooperative

during the duration of the encounter.

blood to the crime lab yourself or once you dropped off that was
the end of your handling of the blood? '

TROOPER REINMUTH: After I bodkéd it into evidence, I no longer
haa dusfody of the blood.draw.

ATTORNEY MOORE: I have no additionél questions for trooper.
JUDGE BCONE: " Okay, I will 6f course ‘take and review yourn
previous objections and your preliminary motions and I'm now
ready for any additional closing arguments.

ATTORNEY MOORE: Looking at Exhibit 3 by CHRISTINE MALONEY,
there’s nothing in this docuﬁegt‘which indicates what day she
received the blood, how the blood got to her, whether it was
trans?orted‘or sent by UPS, no indication as to how the blood

was stored from the time it was taken to the time it got to her,

“GGULQ_
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Matthew Ashworth matter, I don't believe I commented on it

| JUDGE BOONE: You did not.

| JUDGE BOONE: Yes.

it talks about how, once it got to the forensic laboratory they
put it in a refrigerator. I would argue that there’s not
sufficient evidence and to a degree to show a proper chain of
custody and I would ask that you exclude the eﬁidence. Lastly,

in- I'd note Exhibit 3, of, uh, C I'm sorry by me, the order to

earlier in that case..

ATTORNEY MOORE: The uh, JP ERIC GOODMAN uh did hold the
statute unconstitutional and I’'d like to just read just, a couplg

lines from page 13. I will ask you consider it in its entirety.

ATTORNEY MOORE: . I'm starting on line 14:
This Court finds that, as a matter of law, requiring
the Defendant to waive his Fourth Amendment rights as
a condition of driving renders his “consent” to the
blood draw coercive, and therefore invalid. As the
Statute allows warrantless blood draws on less than
probable cause, in violation of federal law, and the
warrantless search does not fall within either the
“special needs” exception or the “consent” exception,
this Court holds [the statute] unconstitutional.

I would ask you to rule in my client’s faveor. Thank you.
JUDGE BOCHE: Thank you, Mr., MOCRE. Department’s Exhibits 1,
2, & 3 and Petitioner’s Exhibits B2, B and C are admitted as|

evidence. This Heﬁring is now concluded.

End of Reccrding

QQUU&O
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|lnumbered one HJ through thi:teen‘ (13),. inclusive, is a full,

STATE‘OF NEVADA )
COUNTY OF CLARK )

| I, Amanda Senif, an employee for the STATE OF NEVADA
DEPARTMENT OFVMOTOR VEHICLES, do hereby certify:

That I transcribed the foregoing' from a digitall
recording made of the testimony taken at an administrative
héaring held on February 12, 2013.

That the foregoing transcript consisting of pages

true and correct transcription of the digital recording taken in
the-above—entitled matter, to the best of my knowledge, skill

and ability.

I further testify that I am a disinterested person in

the outcome of said action.

IN WITNESS THEREOF, I have hereunto set my hand this

‘Zgﬁday of MARCH, 2013.

DA SENIF 6

SUBSCRIBED AND SWORN TO
before me this Zﬂ day
of March, 2013 by AMANDA SENIF.

ELIZABETH DRASER
Notary Pubiic State of Nevada
No. 02.75643-1
_ My appt. exp. June 2,2014

?U%zd@%%q<ﬁhﬁab7
NOTARY PUBLIC in and for said
County and State of Nevada

? . : = .
8 B | - vuluel
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OFFICER'S CERTIFICATION OF CAUSE Central Services & Records

AND 555 Wright Way
T o e NOTICE OF REVOCATION OR SUSPENSION Carson City, NV 89711
, . {NRS Chapiers 483 & 484) www.dmvnv.com
RIVER'S INFORMATION (PLEASE PRINT) , siid ]
. [=-'§
) Vialsadi Vinrent Samnt \ Completed This Ferm (3 [-O\-\T

es ',E.Qﬁu_r: [ POY ms:m A\E . Enf. Agency & City AIHP/ L.,g e S
LC&) \’riqf\_‘:) ’ASE?:J Ra\z0 Tickel/Casa No, IZ o7oo\dD
OR-058-68"  rmumssxwrTuRseRs ki Court Doshee (ot

3 (MIF) Hulm'l Sn" Waight \1S Eyes EE-L Halr isﬁg cins_C  Endorsements "'fmc Restrictions A

= Type:___ [SWGn-Commerdial [Commercal — [JCMV-Hazmal DriversLic.NoaDCardNa, V JONOOMNY  smts AN

eived on the above date by (person’s signature):

FFICER'S CERTIFICATION OF CAUSE AND EVIDENTIARY TESTING / IMPLIED CONSENT WARNING l

w Gfficer af the law enforcement sgency Fsiad above. Gn_ﬂm_g:{_mm%{zﬁ { confrontad the above-identified person (hersinefier

W'y, &t thal time | had rersonable grounds to believe that such person had been dnving or in actual phésicai control of & vahicle while undar the
intoxicating liquer or & cantrolled andiar prohibiled substanee, es dstermined by & chemical or breaih tesl. (See Saction 3,)

( read such parson the Implisd consent wamning (pursuant to NR'S 484.383-484.386), which described the person's rights and obligalions periaining to

7 for intoxicafing fiquor or 8 controlled and/or prohibited substance, including, but not limited to, the persan's rghls to select e breath ar blood lest, depending
1 cicumstances. | explained that such person DID NOT HAVE THE RIGHT TO SPEAK TO AN ATTORNEY BEFORE TESTING.
h parson was UNDER 18 on the date of the evidentiary testing, such person's parant, guandizan ar custodisn was notified (per NRS 484.383),

he pareat, guardian or custodian was NOT notified because _ ] FIM A ke BTV '
fIDENTIARY TEST RESULTS (COPY ATTACHED) L TYLIRFT & 1 A

RS Y T T TP =]

' U7 USSR W
SVIDENTIARY TEST(S) SHOWED THAT AT THE TIME OF THE TEST(S) THE PERSON HAD A CONCENTRATION rﬂ_
... ALCOHOL of 0.02 burt less than 0.08 n hiser BLOOD as -« ALCOHOL of 0.02 but lesx than 8,08 in histher system es
delermined by an evidentiary CHEMICAL test determined by an evidentiary BREATH fest.*
AP PERSONS UNDER 21 YEARS OF AGI {APPLIES TO PERSONS UNDER 21 YEARS OF AGE)
FAALCGHOL of 0.08 or mare {0.04 or grester if operafing & ... ALCOHOL of 0.08 or mare (0.04 or greater if operating a
¥ commareial motor vehics) in histher BLOOD or with a delsctable commercial molor vehicle) in his/her system a5 determined by an
| armount of & prohibited substancs in hisher system as evidenfiary EREATH fest® (APPLIES YO pERsows ANY AGE)
determined by an evidentiery CHEMICAL fest.
&PPLIES SONS ! § .
g Tenetl svidont e RS , *The evidentiary BREATH test results were:
0 m;:::{far prohibiled substancey 720y Gartify ihat his document is 2 frue ;
0] Urine Test for Aleohal fto be used ONLY it parsbitlies Giiginai o filz al e Teryagge ~Tesi3 T
affiicted with hemophllla or a heart mngﬂllgq.rgql._ﬂriny.'iseﬁs ¥
uss of an anticoagulant as naled In NRS 484.383) 5
any partinent winess or officer; = AT (i Phana (__ ) -
any pertinant witness or officar: D e o et o = .. Phons ( ) _——

[BXICE AND NOTICE OF REVOCATION OR SUSPENSION ORDER (Separate from court action) -

[ DID NOT SERVE a Natice of Revocation or Suspansion Order or issue & lemparary license on the above-named parsan.
['request the Department of Motor Vahicles o issue the appropriate Revosalion or Suspension Order.
{ SERVED the following Natics of Revocation or Suspension Order bassd on the evidenfiary test rasults as shown above:

THIS IS YOUR OFFICIAL NOTICE OF THE REVOCATION OR SUSPENSION ORDER.

You are hereby notified that your driver's license has been revaked or suspended far a period of 90 days. If you disagrae
wilh the revocation or suspension of your driving privileges, YOU MAY REQUEST AN ADMINISTRATIVE HEARING. Ses Nots

4 on the reverse side of this form. » - .
! SEIZED the NEVADA driver's licanss (f I was avaiable) nd attachsd It lo the Department’s capy of this form (pursusnt to NRS 484,385 or 423, 482,

MPORARY LICENSE/PERMIT Cannof exceed 7 da Officar:_See Note 5 on reverse side of this form for effective dates.

KTIRE notice must be carriad In orter to be valid &3 & Temporary Licsnse/Permit. Do not tear off any partion of this farm.

D OM at a.m./p.m '

RIVE DATE at am/pm  EXPIRATION DATE

o temporary license/permit was issued because: &f &o s O ném a ,
W ENFORCEMENT OFFICER __/ attest the above information is true anf correct. '

Ful m;%. . Badgeio__ 25 ) Work Prane ( 700y 485 . §100 @
¢'s Signature ST 2 35\ _ DaesSigned___OR-CTIT

3 (Rewizsd 0OZ011) ' ORIGINAL (Whita}—DMV" DUPLIQATE (Blus}—Law Enforcament Agency - TRIPUGATE' [Plnk)—ﬂri@r“ . ¥ }
: i < VUUU L



GENERAL INFORMATION ;

Il your licensa is revoked or suspended, you may not drive again in Nevada under any condition, including using a driver's licanss from another jurisdiction,
until you have complied with Nevada requirements and the Depariment of Motor Vehicles has reinstated your driving privilege. «Thisizaan administrative
ravosation or suspension. It will not be affected by the cutcome of the DUI citation pracsssad through the criminal court prodoadings.

EVIDENTIARY TESTING / IMPLIED CONSENT WARNING

=  You are required to submit to evidentiary testing of your blood or breath to determine alcohol content. [f this is
your first offense, you may refuse to submit to a blood test if breath testing is available. If you choose breath,
you must give two or mare consecufive samples.” y

= " |f this is other than a first offense, or reasonable grounds exist to believe you have caused death.or substantial
bodily harm to another person, you must submit to a blood test if requested.

= If the presence of a controlled and/or prohibited substance Is in issue, you are required to submit to a blood or

urine test, or both, in addition to the breath test. : :
* [ you fail to submit to required testing, the law allows me (the officer) to diract that reasonable force be usad

fo the extent necessary to obtain up to three blood samples from you. "

*  You are further advised that any warning relating to having an attorney present before answering any
questions does not bear on the issue of submitting to evidentiary testing. YOU DO NOT HAVE THE RIGHT
TO SPEAK TO AN ATTORNEY BEFORE TESTING.

NOTES (as they apply to the saction numbers an the front side of this nofice): DEP ARTMENT'S - -

L. SERVICE AND NOTICE OF REVOCATION OR SUSPENSION ORDER ‘ EXHIBIT # ”_7_)

Zequast for Hearing—Frocedures and information o
[ you disagrae with the revocation or suspension of your driving privileges, you may request an Administrative Hearing. You have the right o an
‘dminisirafive Hearing before the Department of Molor Vehicles, Administrafive Law Judge. Requests may be made by caliing ena of ths following. officss: *
Zarson City [(775) 684-4574], Las Vegas [(702) 486-4840], or Elko [{[775) 753-1239), Wiitten raquests may be made to Departmant of Mator Vehiclas,
Jifice ol Adminisirallve Hearings. 555 Wright Way, Carson City, NV 89711-0400. y

‘our hearing will be scheduied within 15 days of recaipt of the request, when possible. If you have a valid licanse, vou will be given a Temparary Licansa or )
*armiit to over the Administrative Hearing period. Yau will be given the appartunily to present evidensa and cross-sxamine witnessss. If you wish, yau
n2y ba represenied by an attomey; howavar, this would be at your own axpanse.

! vou ware under 21 years of age on the dals you were confronted by the officer, the hearing will cover the following issues:

a} Whether you ware driving or In actual physical control of a vehicle; .

B) Whether you were less than 21 yaars of ape at the lime of the test; and )

) ‘Whether you had a concantration of alcohol of 0.02 parcent but less than 0.08 a5 determined by an evidentiary test of braath or blood:

d) WWhether you had a concentration of alcahol of 0.08 percent or more {Q.04 or grester if operating & commercial molor vehicle) as determinad by an
evidentiary breath test; :

2) Yvhelher you had a concentration of alcohel of 0.08 parcent or more (0.04 or greater If operaling &8 commarcial motor vehicle) es delermined by an
avidenliary tes! of biood or urine; ar X

?) -Whelher you had a detectable amount of & prohibited substance es dstermined by & chamical tes! and es defined In Nevada Revised Statutes and
hevada Administrative Coda, S,

vauy were 29 vears of age or alder on the date you wers confronied by the officer, the hearing will cover the following issues:

&} 'Whather you had a concantration of sicohal of 0.08 percant or more (0.04 or greater If operaling a commarcial molor vehicls) as determined by an
evidenliary braath test; '

1) Whether you had a concentration of alcohol of 0.08 parcent or mara (0.04 or greater If operating & commersial motar vehicla) as determined by an
evidentiary test of blood ar urine; or ;

) Whather you had a detectable amount of a prohibited substance as datermined by a chemical test and as dsfined In Nevada Revised Statutes and
Mevada Administrative Code. ’

ollowing this hearing, the Administrative Law Judge will render a writien declsion that afiirms or rescinds the revocation or suspension action. " If you

izagree with the Administrative Law Judge's dacision, you have the right to judicial review by appealing the decision to district court, o
| oreby cerity fhat this dooiiment iz 5 0

icerzse Rainstatement: Prior to relnstafing zqﬁg_t_lg?g'f‘,p_ji_ star Tollowing 2 Métlﬂ.}?__-l ‘must send or bring proof of feancial rasponsibifity to DMV's .

aniral Sarvices & Recards. The mostcomman method ‘is ioTequest your insurancscsmpani's home office forwa form to the Department of

Intor Vehicles, Central Services & Recinds] 555 Wright Wayt, Carsan City, NV 89711-0400. The SR22 wil : ava g liability insurancs policy

affac! an cartain motor vahiclas you own or wish to operale. This Insurance must be maintained fora 3 m the date of reinstatemenL

ou rmay NOT drive in Nevada unti: Csa:e?.ljﬁ{_lﬁ_, ;?,}-‘.“’;:DK : iz q 33 A A A

1} You have made applicaiion for and recsived a new licensa; and ) ! ) % o

) Yau have successfully mnm@alad all applicable tests and paid reinstalemant fees

esiricted Hardshlp Licanss Informatior: If this Is your firsl DUI offense/conviction, you may be elig A icted hardship licanse after sarving

se-hialf of your revocation or suspension pariod. For addifional information, call the Reng office [(775) B84%3506] or the Las Vegas office [[702) 486-1319),
TENPORARY LICERSE/FERMIT '

vou wara driving with a tsmporary license, you are NOT eniitled to an additional lemporary ficanse (NRS 484,385). If you held a valld commercial
‘tver's lkzense (CDL) or pammit, this temporary ficense/pemmit becomes effective 24 hours afer receipt and expires 168 haurs (7 days) after it becomes .
fective (NAC 483.8485). If you are 21 years of age’or oider and held a Valid non<ommercial driver's ficanse (NCDL) or permit, the temporary. *
=nse/pemil is efiective for only 7 DAYS Including the daie of Issuance (NRS 484.385). If you are UNDER 21, the temparary license becomes effeciive
i hours after recaipt and expires 120 hours (5 DAYS) afler il becames effeclive (NRS 483.462). If you request an Administrative Hearing and if you are
igible to request a temparary lleanse or permit, you may go to any Nevada DMV offica to apply for a temporary licanse or permit that will be affsctive untl 2l
5afing dedision is rendered. Outwof-state drivara are NOT eligible to recelve 2 NEVADA temporary driver's license/parmit.

-

@S (Rmined 082011)  ORIGINAL (White)}—DMY DUPLICATE (Blue}—Law Enforcement Agency TRIPLICATE (Pink|—Driver

SR aYi :
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NEVADA HIGHWAY PATROL
DECLARATION FOR THE WITHDRAWAL OF WHOLE BLOOD SAMPLE

events_(AC] c;{S'a

 STATE OF NEVADA )
y _Unlend Viarend Semvel!

( Kame ofpersnn blopd drawn from )

COUNTY OF CLARK )
A({vﬂ ad N b\&ﬂ ¢ (\ ' being'ﬁrst duly sworn, deposes

{ Print name of declarmnt drawing biead )

apd sevs THATIAMA Registered Nurse Nurse Practitioner
Licensed Practical Nurse ' Medical Doctor
Laboratory Technician / Assistant Other { Specify )

_2< Emergency Medical Technician

Physician Assistant DEP ARH{ENT'S

employed by [Upd )\C af € EYOIRITH )
. ‘ - - g e = > ] =

That 2 regular ps¥t of my duties is the withdrewipg of bieod samples from persons and I am suthorized to do

soby Nevada State Board of Nursing

2< . Nevada Department of Humsn Resources / Health Division / Bureau of Licensure &
Certification

Nevada Board of Mediczl Examiners { Docter’s Only )

That on ' 7- [ ~ Ll , Bl 075 {’{ @ PM, I withdrew 2 szample of blood in a2 medically
( Date Drawn ) (Time Dreven ) :

Valsndy, Uinceatr Semye \

" ( Priat naume of Person blood drawn from )

accepted manner from a persen knowe to me as :

and

. That I withdrew the sample using no zicohol solutions or aicehol-based swabs ; and ; when I first obtained it
until on l? ’{ - m\ , at 07/771‘ . @/ PM, I delivered.the sample to

Officer § Q f\-ﬂ m\/‘% L\ - ID# 3 SJ of the Nevada Bighwev Patrol.

I A l (Rl me £ (\ do bereby declare under penalty of perjury

( Print Declarant Name) =~

that the foregoing is true and correct. . w[

: larant Sigfiture
atis g tru —
Denartmem =M T i

X
[

Witness Signaiure
o1- 0\ 2

Date

‘ \ ) | .A .- w
. . . o ™ Eg .\
)22 20K . ;

Revised 063-06

i ‘A} (0.7
- VUL UL

£
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Las Vagas Metropolitan Police Department - Distribution Date:

Forensic Laboratory
AUG 6 2012

Report of Examination 5

— Toxicology Unit o i
S&xb_aect{s) VALERT VINCENT Case: INHP 120700150
Agency: NHP
'‘Booked By: [Reinmuth ]

Reguester; | Reinmuth/NHP

| Incident: ; bul : ,
[,

1, Christine Maloney, do hereby declare:

That | am a Forensic Scientist employed by the Las Vegas Metropoiitan Police Department;

That | am a "chemist’, as defined in Nevada Revised Statue 50.320, and my duties include the analysis
of the blood of a person to determine the presence or quantification of alcohol;

That | received sealed evidence in the above case from a secure refrigerator in the LVMPD Forensic
L aboratory, containing a sample of whole biood:

| That | completed an analysis on the sample and determined that the blood contained a concentrafion of
aleoholof 0159  gram per 100 miliiiters of blood:;

That | sealed the evidence and placed 1t in a secure refrigeratcr in the LVMPD Forensic Laboratory,

That the evidence was in my custody from the time | first cbiained it until | ressaled 1L at which Ume it was in
substantially the same condition 2s when | first obtained it.

[ declare under penalty of perjury that the foregoing is true and corredt . :
' DEPARTMENT'S
EXHIBIT# 3
—-'“‘—

O Biatine Falensy 74214 s2 %/ ‘T"?%a;\

1
Christine Maloney, #0453 Repor Date ~ Reviewer
Forensic Scisntist

i L’Pf:bj' oord .
copy mzamso Page 10f 1 . 3@
UMY A3 B
o‘ Ketor vat
i ey g,
“@‘J““‘J’L’% Julugh
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STATE OF NEVADA
DEPARTMENT OF MOTOR VEHICLES
" (702) 486-4940
* NOTICE OF ADMINISTRATIVE HEARING
- . January 8, 2013

VALENTI, VINCENT &. - CASE #: 1P120818B
3687 E HACIENDA AVE ;
LAS VEGAS NV 839120 : DL NO.: 1701100444

IN THE MATTER OF: DRIVER'S LIGENSE REVOCATION UNDER NRS 4£84.385/484C.220

You are scheduled for a hearing as follows: _
DATE:  FEBRUARY 11TH, 2013 PETITIONER'S

EXHIBIT#_A
TIME: 1:00:00 PM

LOCATION: Department of Motor Vehicles
East Enfrance markad “Office of Administrative Hearings”
2701 East Sahara Ave /[TB ' .
Las Vegas, NV 89104

PURPOSE The purpose of this hearing is to determine whether the chemical test
to which you submitied showed an alcohol concentration of 0.08 or

more and/or whether the chemical test to which you submitted showed

a detactable amount of prohibited substance(s) in your system
pursuant to - NRS 484.379/484C.110. You may expect
affidavits/declarations o be used to establish your blood/breath alcohol
and/or prohibited substance content. (NRS 50.315, NRS 50.320, NRS

233B.123, and NAC 481,330)

AUTHORITY  NRS 484,387/484C.230, NRS 233B Nevada Administrative
. Procedures Act

Please séa information Sheet attached hereta.
If you are under the age of 18, you must be accompanied by & pareﬁt. legal guardian, or
guardian ad fitam. - : :

We are pleased fo make reasonable accommodations for members of the public who
are disabled and wish to attend the hearing. If special arrangements for the hearing ars
necessary, please nofify the Hearing Office at (702) 486-4940 no later than five (5)
working days prior to the mesfing. Faiiure to pick up your temporary driver's license may
. result in cancsliation of your hearing by the Administrative Hearings Office.

ot J. WATKINS/LM
DOK

‘an/tond mdone7l FIAZ R UBP BPEPIEPZOL Xed - SONIYYSH ANQ WABHKS



. John G. Watkins, Esguire ‘ PETETE ONER'S

Nevads Bar No. 1574 . : a
I EXHIBIT#_ D

804 South Sixth Strest -
Las Vegas, Nevada 89101
Johngwatb.us@boh:nml com
(707) 3E3-1006

LAS VEGAS MUNICIPAL COURT
CLARK COUNTY, NEVADA

CITY OF LAS VEC/«LS )
“Plaintiff, ) o
) Cese No.:
VE. ) |
o) Dept No.:
, ) '
Defendent. ) Hearing date:
) Hezring tme:

' MOTION TO SUPPRESS
THE BLOOD TEST RESULT ON THE GROUND TEAT
TEE NEVADA IMPLIED CONSENT LAW VIOLATES
THE FOURTH AMENDMENT OF THE -
UNITED STATES CONSTTTULION

Comas Now , by and throuch his counse:l, JOEN G.

WATMS ESQUIRB and moves this Court for en Order srlppressmg
blood test result 6o the ground that it wes obtamcd n wolahon of the Fourth Amand- :

me:ni of tbc Unrtad States Constztuhon.

DATED this . dsyof____,201L

Johm G. Watlins, Esgmire



STMMARY OF ARGUMENT

A sc:arch for evidence under the Fourth Amendment of the United States Constitzton ot

be ‘t:ase:d on pmbable: canse. See Bo[m Y. St:a‘e infra (“ acqrm:r.ng blood samples constituted

s&:a:rc:hcs wﬁhm the embit of the Fourth Am:ndmmt and ywere ‘hos .sub; ect to iz stringent

probable camse requirements.” Id ar 523. (em.phas:.s addcd) NRS 434C.160 Cfcnne:ﬂyNRS

484 383) demends 8 blood draw on less than probable canse. See Torres, fra. (It is nDt

nﬂccs:sm md:r this statite WRS 4-84.:8.: (1)] that probable ceuse e for en ArTest oo & c‘ha:rgf: of

dnw.nv leulc m:d::r the mﬂuﬁnc:c Df a.lcc:hol be dcmcnstrsrad.”) Izi 105 Nev a.t 560 gl sz:c:
NES 484C.160 compels a'search on & s'tamrla:d less than probable canss, the stefts is tnoon-
stifutional. %
Lt
. LAW AND ARGUMENT
5 ;
TH'E TAKING AND TESTING OF DEFENDANT'S BLDOD
PURSUANT TO THE NEVADA IMPLIED CONSENT LAW

VIOLATES THE FOURTH AMENDMENT
OF THE UNTIED STATES CONSTITUTION

a. The United Stz.tas Cnnst:tuhun r&qurres probable canse to force 2
defendant to submit tp 2 search znd the’ States ghall not 2llow 2

lowear standard
A person has & Fourth Amendmert fght to be fres from tmreasanable "searches” r:md

"seizures” by the Government. The Fourth Amcndmmt protects nwple:, DD‘: places. Kotz

¥. Urzﬂm’&‘tnﬁm 389 US. :47 351, [1967'3 Tb: overnding pmpos: oft‘ac Fourth Amend-

ment is 'to prD'lI:Gf personal privecy and dignity aga;mst mwanzuﬁd mtrnsmns. Schmzrbzr

. . Catifornig, 3a4US 757, 767 (1966). AFDUIﬂ:A.:ﬂmdmanIs:amhfur mdﬂuccmstbc _

based on probeble canse. Hm'y v, Urdted Stm.es, .:51 U 8. 98 (1959): Bolin v. State, .rz.g::r:z gt

5 ot 000u30



" el provisions™ 12 a 325~ 326, (footnot=

" Fruits” t‘I:le:rtof obtatned in ﬂola.hon of the Fourth Amendroent &re

523 Evzclanc:c andﬂ:c
371 U.S. 471 (1963). The I-'ourﬂAmmdenils '

maim:tssi'b c. Worzg Sr.m V. Urzzred Stczfz.s,

liing on the Stafes through the Four{:r::anﬂ:t Amendment of the United Stetes CDnsUi'fItan.

contro

 Mapp v. Ohio, 367 U3, 643 (1961).

Tt is mxiomstic that s state mEY provide & citizen more protection then the federal con-

sstion provides but 20t s, Osburm v, Stare, 118 Nev. 323, 44 P34 523 (2002) cuu-'

thouch the Nevada Cungtztunon £nd the Ummd Stair.s Ccnstttumn C:D:LtEIIIL sirmilar search

and setzre clanses, the United States Supr:mc Court hes
provisions &s providng grsaier protna:tzcns than

notadtnatsiziasar-ﬁ':ammmr

pr:t #heir own constitntionsl enalo gous Fedr

omitted) See also, Cr:ig’arruav Rarnos, 463

314 (1583). Federal courts wﬂnDt hesitats to stike-Gown A SEE law which

than the fr:dml constitrion Ademznds. See I’Bma ¥,
789 NE.ld 977 (Ct czprp T’DDB)

U8 992, 101
promdc:s less copstitutionsl protection

inois, 4—4—4U.E RS (1979). See alsa Harngy " In.dmma,

("'Ihc legislatire cEnnOt, hcwcvcr, a.bmgai; s persan’s Forrth Am::ndmmi right to be ﬁ-ec fmm

masonable s:m:h:s a.ud setznres, as defined

tastmn' of daf&nds.uf’s blood is 2 search md.
aﬁmﬁnn of the Fnrr_r'\':h A_men.dmant.

by the Snrpreme Court”, ciing Ybarra v, [irois.)

b. The dr:tmcr and
sem:urcwﬂ:.m the 4

The teking of blcxod ﬂnm el mdn'ld:ual for mdcnc: me mr:tmal pr::zs::crnmcn triggers

protacnuns.. The Court in Schomerber Y. Ca:Eg‘brma stEIbd, ‘

. chrth Ammdmsmi

The valnes _prctr:c.tsd by the Fourth Amendment thms sabstantialty
cverlep those of the Fiih Amendment helps protect History &nd
precedent have required that we tnday reject the claim thet the Self-
 Tncoimination Clanse of fncFﬁﬁl.Am:ndmeaﬁmqmsfmhmm
* body in ell CIrCOmSEDCES to be held imviolate agaimst staie exped-

#oms seeking evidence of crme. But if compulsary afmmistration
of & blood test does not implicete the Fifth Amendment, it plainty
irvolves the broadly concetved reach of & search snd sefzore under @

3 | e |
T - U00udl



f

s Fourth Amendment. -The Amendment expressly provides that
"[tThe right of the people to be secuwre in their persons, bouses,
* papers, &nd effects, against unrezsonzble searches end seizmres,

shall oot be yiolated***." (Emphasis added). It conld not reason-
ably be ergned, and indeed respondent: does not argoe, thet the ad-
. ministration of the blood test in this cese was free of the constraints
" of the Fourth Amendment. Such testing procedures plainly const-

" tite searches of "persons,” and depend entecedently UpOn SSLZITES
of "persons,” with the meanmg of that Amendment.
[d gt 467.
The Corrt in Bokin v. State, 114 Nev. 503, 960 P.2d 784 (1998) said,
. In Schmerber v. California, 384 U.S. 757, 766 — 768 (1966,
fhe Urited Stetes Supreme Cotrt recognized thet infrusfve
procedures into the human body for the purposs of eequir-
ing blood semples constituted scarches within the ambit
of the Fourth Amendment and were thus subject to its
stringent probable cause requirements.,

d ai.SIZS.
" & Nevada's Imphed Con,salnt Stztute allows a forced blood 'irzw vith
- less than probable canse, ; .
NRS 484C.160 compels 2 search of & person's breath and/or glc:od of eny driver . if
sach 2 ekt s adminisizred st the divection of & polise office hiving reasonsble growatls
b:}}ieve‘ ﬂm:r the person to be tested was:,..”in v{claﬁcn ofNavad.a;s DUL lzws (ermphasis
added). Thclp::snnto be tested CMGT%&ESE! AJ:[}' aempt 0 refuse wil ban::twﬂh . ,
furc:;d_'bl‘ocd dr ' W O
. The constisutionelty GFNRS 484C. 160 depends tpon the defimition of *reasonzble romds”
as it sppears in the statute, If the term DJ\E:HL‘.S a stzndard ié::-:s_ than probeble cause, the state

| WRS £34C.160 s not en implied copsent Jaw =nd it is incarrsst to refer © it &s such. Hrplied consent taws ars
not y. The person has & choics to submit o the test or suar the oss ofhis Artver's Ticknse for & -
designated lensth of time. A troe implied consent saE does not rim afon] of the Fonrth Amendment bex |

camse fhe search it not meandstnry, Sex Hamnoy, supra ("Becanss Chepter Seven [implied copsent lew] does

not reguire 2 szarch msﬂr;hdnmnmﬁmmmﬁgﬂmbcﬁm&mw:mahhs:mﬁh:s and seizres
' and s faerefore-nat umconstitntional™) Jd at 987, The person is allowed o refust to submit B 2 breath ar blood

iest. < : & ;

- s Julud2



violates the Fourth amendment’s prohibition agamsl: unreasonable s:arc:h::s.
The Nevada Supreme Court in State af Nevada, .De:pszn‘msrzf of Motor V eizz::lss and Pub-
lic Sz:_rfaz:v ¥, Torres, 105 Nev. 558, 779 P2d 959 (198‘9) defined “reasonable grounds™ in NRS

484383 (1) (now NRS 484C.160) as & standard less than probable canse. The Court stxind,

We note that the District Court epplied an incorrect stendard in
reaching its copclusions. NRS 484383 (1) provides that & police
officer may direct the administration of & chemical test to deter-
mine the percéntage of eleohol in the blood of the person to be.
tested if the ofhcer has r:asunablc grounds to believe that the
person to be test=d wes driving or in actual phymc:a.l control of

8 vehicle while under the infilnence of intoxicating liquor or con-

trolled substance, It is not necessary under this statute that pro-
bable canse for an arrest on 2 charge of driving while under the

' inftoence of a.lc:nhol be dmmnm-atad_
Tarres, 105 Nw at 560 ol (:mpham_s added) .
See alsa, Headnots 1 tn Torres.

1. AUTOMOBILES.
Probable cause for arrest on charge of driving under r.n_‘ﬁuﬂnce
of intoadcating liquor does not have to be demonstrated prier to

police officer directing administration of chemical test to deter-
mine percentage of aleoho] in blood of driver; officer only has
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CASE NO: IP120918B
STATE OF NEVADA

DEPARTMENT OF MOTOR VEHICLES
IN THE MATTER OF THE DRIVING PRIVILEGE OF:

VINCENT SAMUEL VALENTI,

Petitioner.,

FINDINGS OF FACT., CONCLUSIONS OF LAW AND DECISION
Jurisdietion _
- This case was adjudicated pursuant to Chapters 233B, 481 and 484C of the Nevada

Revised Statutes (NRS) and Chapters 481 and 484C of the Nevada Administrative Code INAC). |

Statement of Case

The Department of Mofor Vehicles (Department) revoked the driving privilege of
Petitioner Vincent Samuel Valenti after it .received an Officer’s Certification of Cause (form
DP45) in which Trooper Scott Reinmuth of the Nevada Highway Patrol élajmed to have
reasonable é:ounds to believe the Petitioner was driving or in actual pﬂysical control of a Vehicle;
while under the influence of alcohol and/or prohibited substance(s). The Certification of Cause
also assertea that at the time of the evidentiary test the Petitioner had an alcohol concentration of
0.08 or more in his blood or breath and/or amounts of prohibited suBstance(s) in his blood or

urine. The Petitioner reques_téd a hearing to contest the revocation of his driving privileges by

the Department of Motor Vehicles.
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The hearing was held at 1:00p.m. on February 11%, 2013, at the Hearings Office for the
Department of Motor Vehicles at 2701 E. Sahara Avenue in Las Vegas. Administrative Law
Judge Toni Boone conducted the hearing. The Petitioner was present for the hearing and was
represented by Lawrence Moore, Esquire, who was appearing for John Watkins, Esquire.

Trooper Scott Reinmuth of the Nevada Highway Patrol offered swom testimony on behalf
of the Department of Motor Vehicles. The Petitioner did not testify.

Department Exhibits One (1) through Three (3) and Petitioner’s Exhibits A through C

were admitted into evidence and made a part of the record.

List of Exhibits

Department Exhibit One (1): Form DP45, Officer’s Certification of Cause
Department Exhibit Two (2): Declaration for the Withdrawal of the Whole Blood Sample

Department Exhibit Three (3): Forensic Chemist’s Report of Blood Analysis

Petitioner’s Exhibit A: DMV Notice of Administrative Hearing

Petitioner’s Exhibit B: Uncaptioned Motion to Suppress
Petitioner’s Exhibit C: State v. 4shworth from Justice Court of Las Vegas Township

A Issues
Pursuant to NRS 484C.23 0.2, the scope of the hearing is limited to whether the officer had
reasonable grounds to beélieve the Péﬁﬁoner was drmng or in actual physical control of a vehicle
v}hﬂe.under the influence of alcohol and/or a prohibited substance(s) and whether, at the time of

the evidentiary test, the Petitioner had an alcohol concentration of 0.08 or more in his blood or

|| breath or a detectable amount of a prohibited substance in his blood OI urine.
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Motions, Objections, Arguments, Discussion, Analysis and Rationale

Motion 1: Counsel for the Petitioner argued that Department Exhibits 2 and 3 were
inadmissible because they were not affidavits. Department Exhibits 2 and 3 are declarations
sworn under penalty of perjury. Counsel asserted NRS 53.045 may allow for the édmission of
declarations made under penalty of perjury, but that admission of such declarations under NRS
53.045 was pfohibited in this particular hearing because NRS 53.045 Was not cited in the Notice
of Hearing (Petitioner’s Exﬁibit A). Counsel argued that NRS 233B.121 requires the Notice of
Hearing include all statute}s which may be relied upon by the administrative law judge in
rendering a decision and sinc; the Notice of Hearing did not cit_e NRS 53.045, it could not be
re.ﬁed.upon for admission of é declaration éwomi under penalty of pexjﬁry. Counsei contendéd
that while Buckwalter v. The 8" Judicial District Court, 234 P.3d 920, 126 Nev. Advance
Opinion 21 (2010) allowed admission of declarations, it did so citing NRS 53.045, which cannot
support admission of the declarations for this hearing because it was not cited in the hearing

notice.

Ruling: This motion is denied for a mumber of reasons.

Statutory Requirements Pursuant to NRS 233B.12]1
. NRS 233B.121.2(c) requires that the hearing notice include “a reference to the particular

sebﬁons of the statutes and regulétions involved,” NRS 53.045 is intentionally omitted from the
hearing notice because it is not épplicable to an administrative driver’s license revocation
proceeding. The statutes authorizing admission of declarations in this hearing are NRS 50.315
and NRS 50.320. Both NRS 50.315and 5 0.3 20 are specifically cited in the hearing notice.

| Coﬁnsel’ s assertion that only affidavits and declarations made under the authority of NRS
53.045 are admissible i§ based upon a flawed prémise: that the rules of evidence apply during a

contested administrative driver’s license revocation hearing. They do not. The traditional rules |
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of evidence are found in title 4 of the Nevada Revised Statutes, NRS 47.020 to NRS 56.020.
NRS 47.020.1 sets forth the “Scope of title.4 of NRS” by stating: “This title governs
proceedings in the courts of this State and before magistrates. . . .” This administrative tribunal
is not a court.! This administrative law judge is not a magié‘trate. In fact, The Nevada Supreme
Court has consistently defined administrative driver’s license revocation hearings as “quasi-
fudicial™ rather than judicial in nature.

Instead, the rules of evidence for a contested administrative hearing are fouﬁd in NRS
233B.123: “...when a hearing will be expedited and the interests of the parties will not be
prejudiced substantially, any part of the evidence may be received in written form.” NRS
233B.123 doesn’t require written evidence to .be submitteci many partlcular form; presumably an
affidavit or a declaration, or even an unsworn statement, would be admissible under the stattrte;.

In addition to thé statutory and regulatory authority for admission of déclaraﬁons provided
by NRS 233B.123, the declarations to which Petitioner objected have authority for admission
under NRS 50.315 and NRS 50.320, Whic;h are the only sections of the rules of evidence
applicable to administrative hearings. Those two statutes are applicable to administraﬁve

hearings only because those statutes specify that they apply to administrative hearings.

Alleged Insufficiency of . Noz‘zce of Hearing
Counsel for Petitioner argued that NRS 53.045 cannot be the basis for the admission of

Department Exhibits 2 and 3 because that statute was not cited in the hearing notice. An

' Arficle'6, Section 1 of the Nevada Constitution states: “The Judicial power of this State shall be vested in a
Supreme Court; District Courts, and in Justices of the Peace. The Legislature may also establish Courts for -
municipal purposes only in incorporated cities and towns.” The Department of Motor Vehicle hearings are not
judicial proceedings under Article 6, Section 1 of the Nevada Constitution. Such hearings are administrative
proceedings governed by NRS 233B. Such proceedings are quasi-judicial. Quasi-judicial proceedings are -
proceedings which have a judicial character that are preformed by an administrative agency See, Nevada Industrial

Comim’nv. Reese, 93 Nev. 115 (1977).
2 See, for éxample, State, Department of . Motor Vehicles v. Root, 113 Nev. 942 at 947, 944 P.2d 784 at 787 (1997).
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omission or deficiency in a hearing notice warrants exclusion of evidence only when that -

omission/deficiency prejudices the Petitioner or damages Petitioner’s ability to present the case.
Counsel for the Petitioner was aware fhat declarations would be used to establish ﬁle
Petitioner’s alcohol concentration because the hearing notice informed him of same and
indicated the correct statutory authority for the admission of the declarations. Couns‘el for the
Petitioner, by preseﬁting this very motion and by presenting Petitioner’s Exhibit A in support of
the motion, demonstrated that he was fully apprised that declarations would be used. Thus, the

omission of NRS 53.045 from the hearing notice in no way prejudiced the Petitioner or damaged

his ability to present his case.

Applicability of Buckwalter and/or NRS 53.045

It is true that Buckwalter relies upon NRS 53.045 for the admission of a declaration sworn
under penalty of perjury, but Buckwalter is inapplicable to this case for two reasons:
(1) Buckwalter is a medicai malpractice action which requires a much higher level of procedural

due process than does a quasi—judicial administrative hearing regarding a brief, temporary loss

of driving privileges; and (2) The statute pertaining to medical malpractice specifically required
an affidavit, which meant that there was no supporting authority for admission of the document
other than NRS 53.045, while the statutes pertaining to the admfssion of Department Exhibits 2

and 3 (NRS 50.315 and 50.320) explicitly state that a declaration made undcr penalty of pefjury

is admissible, thereby providing a basis for admission independent of NRS 53.045.

These specific arguments that Counseltfor the Petitioner raiséd, Whetﬁer declarations
sworn under penalty of perjury are admissible in an administrative driver’s license proceeding,
were raised before the Nevada Supreme Court by John Watkins, in 1997, in State, Departmém‘ of|
Motor Vehicles v. Bremer and State, Department of Motor Vehicles v. Sanders, cdmbined at113

Nev. 805, 942 P.2d 145 (1997). The Nevada Supreme Court held that declarations regardiﬁg
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evidentiary chemical testing were admissiBle. The court stated several reasons for their decision
to admit declarations that were not dependent upon NRS 53.045. While they made reference to
NRS 53.045 because appellant Sanders raised a question regarding the statute, the court never
relied upon that statute as the reason for admissiog of the declaratiéns, nor did the court state that
NRS 53.045 or any other rule of evidence was applicable to an administrative driver’s license
revocation proceediug.

In 1993, NRS 50.315 was amended to reciuire admission of gffidavits related to evidentiary
chemical test results m administrative hearings. NRS 53.045 was also enacted in 1993. In 1995,
the same language requiring admission of affidavits related to evidentiary chemical test results
m .incorpbrated into NRS 50.320. Thus, in 1997, when Bremer and Sanders were ﬁied, NRS
50.315 and NRS 50.320 stated that an affidavit and only an affidavit was admissible in.an
administrative ariver’s license hearing. Both statutes specifically omitted declarations.

In Bremer, the appellant argued that the declaration of the chemist qualified as an expert
was inadmissible in Bremer’s administrative driver's license reVocation hearing because it was
merely a declaration and not an affidavit. While NRS 50.315 and NRS 484.3935 both authorized
the admissioﬁ of affidavits, Bremer argned the declaration wasn’t admi.ssible becausé the “DMV
chose not to take ad%fantage of NRS 484.3935” by providing an actual affidavit. The district
court relied upon Sanﬁ[lanes v.. Stare, 104 Nev. 699, 765 P.2d 1147 (1988) in its decision holding
that the chemist’s declaration was inadmissible because it was merely a decl&aﬁon -rather than
an affidavit. | |

Bremer held that declarations were indeed admissible, with no reference whatsoever to

NRS 53.045 as the basis for admission. .Brem'er referred to declarations as affidavits, thus

equating the two. Bremer at 809, Mth'émphasis included® by the Bremer court:

* The court provided the emphasis in Bremer; the emphasis was not in the original Vezeris decision.

100u54
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“The DMV argues that the district court’s reading of Santillanes is clearly erroneous
because the burdens of proof and rules of admissibility of evidence differ between the
criminal and civil arenas, particularly in the context of administrative hearings. As support
for this proposition, the DMV notes that NRS 233B.123 relaxes the evidentiary rulesin |
administrative hearings and that findings of fact are sustainable via substantial evidence
only. Thus, the DMV maintains that the district court’s reliance on Santillanes is
inapposite. This court has carved out a unique posture foward administrative ddver’s
license revocation proceedings. “It is well established that administrative hearings
concerning the revocation of driver’s licenses are civil in nature, not criminal,” State,

Dep’t Mir. Vehicles v. Vezeris, 102 Nev. 232, 235, 720 P.2d 1208, 1211 (1986). In
Vezeris, we concluded that “only defendants in criminal proceedings may object to the use
of affidavits of persons drawing blood samples; parties seeking administrative review of
driver’s license revocation may not object to the use of affidavits.” Id. at 236, 720 P.2d
at 1211, Although the affidavits at issue in Vezeris involved persons drawing rather than
those testing blood samples, the same reasoning applies because of the long established
reliability of blood-alcohol testing. Id. at 236, 720 P.2d at 1211 and 1212.”

Thus, the Bremer court did not rely upon NRS 53.045 for the admission of declarations. Instead,
the court noted that “NRS 233B.123 relaxes the evidentiary rules in administrative hearings™ and

that “[tThis court has carved out a unique posture toward administrative driver’s license

revocation proceedings.” (emphasis added)
In Sanders, the appellant argued that NRS 50.315 (which states that an affidavit regarding |
chemical testing is admissible) was the controlling statute—not NRS 53.045 which provided for

the admission of declarations sworn under penalty of perjury. Sanders held at 813:

“[Wle hold that the distinction between an affidavit and declaration made under penalty of
perjury is not such as to affect the substantial rights of parties to civil license revocation
proceedings. [citation omitted] In so ruling, we find no irreconcilable repugnancies
between NRS 50.315 and NRS 53.045. See City of Las Vegas v. Int’l Assoc. Firefights,

91 Nev. 806, 543 P.2d 1345 (1975). In this limited context, there is no logical reason for
requiring the formalistic protocol of a sworn affidavit. Further, the administration of an
oath or affirmation no longer has religious significance. Thus, for the purposes of
administrative hearings of the type involved in this matter, the distinction between a sworn
declaration and an affidavit is a distinction without a legal difference. Accordingly, for the
reasons discussed above, we reverse the district court and hold that the administrative law
judge did not err in admitting the declarations in lieu of affidavits.” ;

Sanders, at Footnote '9, stated that the above ruling “does not affect affidavit requirements set

forth in other contexts such as NRS 53.045(2), NRCP 56, the Nevada Probate Code, criminal

7 - 000u55
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to an administrative driver’s license proceeding. To the contrary, Bremer says “NRS 233B.123

| proceeding, but there is an element present in Buckwalter that is lacking in this proceeding which|

DUI trials, NRS 31.260(2), NRS 6.130(2) and NRS 1.235”, thus continuing to grant an explicit
exception to affidavit requirements in an administrative driver’s license revocation prdceeding. '
While the court made reference to NRS 53.045 in Sanders, because the appellant raised the
applicability of NRS 53.043, the court merely said “we find no irreconcilable repugnaz_zcies
between NRS 50.315 and NRS 53.045.” Neither Bremer nor Sanders held that NRS 53.045 or
any other traditional rule of evidence found in Title 4 was applicable to or binding upon an
administrative driver’s license revocation proceeding. Counsel for Petitioner providgd neither

statute nor case requiring the application of NRS 53.045 or any other traditional rule of evidence

relaxes the evidentiary rules in administrative hearings™ and that the Nevada Supreme “court has
carved out a unique posture toward administrative driver’s license revocation proceedings.”

Counsel argues that the ruling regarding NRS 53.045 in Buckwalter is applicable to this

renders Buckwalter inapplicable. NRS 41A.071 provides, with emphasis added:

- “If an action for medical malpractice or dental malpractice is filed in district court, the
district court shall dismiss the action, without prejudice, if the action is filed without an
affidavit, supporting the allegations contained in the action, submitted by a medical expert
who practices or has practiced in an area that is substantially similar to the type of practice
engaged in at the time of the alleged malpractice.”

Thus, there was a statite specific to 2 medical malpractice action that required the district court
to dismiss the action if the action was filed without an affidavit from a medical expert. NRS
53.045 had to provide the basis for the admission of a declaration in Buckwalter because the

statute specific to medical malpractice required an affidavit. There is no similar statute requiring

that the doctments to which the Petitioner objected be in the form of affidavits. In fact, both
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NRS 50.315 and 50.320 were both amended to include admission of déclarations. To wit, NRS

50.320 provides, in pertinent part with emphasis added:

“1. The affidavit or declaration of a chemist and any other person who has qualified in a
court of record in this state to testify as an expert witness regarding the presence in the
breath blood, or urine of a person of alcohol...which is submitted to prove...the
concentration of alcohol...is admissible in the manner provided in this section.

2. An affidavit or declaration which is submitted to prove any fact set forth in subjection
1 must be admitted into evidence when submitted during any administrative proceeding,
preliminary hearing or hearing before a grand jury. The court shall not sustain any
objection to the admission of such an affidavit or declaration.

3. The defendant may object in writing to admitting into evidence an affidavit or
declaration submitted to prove any fact set forth in subjection 1 during the defendant’s
trial. If the defendant makes such an objection, the court shall not admit the affidavit or
declaration into evidence and the prosecuting attorney may cause the person to testify to

" any information contained in the affidavit or declaration.”

NRS 50.315(4) provides, in pertinent part, with emphasis added:

“Except as otherwise provided in subsections 6 and 7, the affidavit or declaration made
under penalty of perjury of a person who withdraws a sample of blood from another for
analysis by an expert as set forth in NRS 50.320 is admissible in any criminal or
administrative hearing to prove...” -

Buckwalter held that NRS 53.045 provided tﬁe basis for admission of tﬁe physician’s
declaration because the pertinent statute specifically required an affidavit. Neither NRS 53.045
nér Buckwalter apply to the admission of declarations in this hearing because there is express
statutory for the admission of declarations in NRS 50.315 and 50.320, gliminating the need for

reliance upon NRS 53.045 or any other rule of evidence. NRS 50.315 and 50.320 call for the

| admission of declarations from phlebotomists and the chemists. If Buckwalter is the only source

of law that Counsel for the Petitioner can find to support his c_:onteﬁﬁon that NRS 53.045 applies
to this hearing, his contention is utterly baseless. - -
Since the very inception of administrative hearings, there have been objections to the

admission of hearsay documents, such as the Department Exhibits 2 and 3, on the ground that

admission violates confrontation clause rights. For example, in Richardson v. Perales, 402 U.S.
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389, 91 S.Ct. 1420 (1971), a claimant who was denied Sociai Security benefits argued that he
had a right to cross-.exainine a physician who submitted a medical report which ultimately
resulted in the denial of disability benefits. The U.S. Supreme Court held that despite Thew
hearsay nature of the medical report, the presence of opposing medical evidence and fhe absence
of cross—examiﬁaﬁdn, the medical report was admissible and could be given evidentiary weight.
The court recognized the reliability and probative worth of written reports and, while |
acknowledging their hearsay character, pointed out the numérous hearséy exceptions under
which wﬁﬁen reports may be admitted in formal trials. But the court noted another reason for
the admission of Wntten reports. Richardson, supra, 402 U.S., at 406:

“There is an additional and pragmaﬁc fact which, although not controlhng,
deserves mention. This is what Chief Judge Brown has described as ‘(t)he sheer
magnitude of that administrative burden,” and the resulting necessity for written
reports without ‘elaboration through the tradition facility of oral testimony.” ”

Thus, there has always been a different level of procedura; due process for civil, administrative
hearings due to the sheer magnitude c_)f the burden of providing the same level of due process that
is provided in a criminal context. The current law con@oﬂhg the level of procedural due process
1s Mathews v. Eldridge, 424 U.S. 319, 96 S.Ct. 893 (1976).* Mathews held that due process is

flexible and does not have a fixed content that is aﬁpﬁcable to every legal proceeding. Mathews,

supra, 424 U.S., at 335:

“More precisely, our prior decisions indicate that identification of the specific -
dictates of due process generally requires consideration of three distinct factors:
First, the private interest that will be affected by the official action; second the risk
of an erroneous deprivation of such interest through the procedures used, and the
probable value, if any, of additional or substitute procedural safeguards; and

finally, the Government’s interest, including the function involved and the fiscal
and adm;mstrauve burdens ’rhat the additional or substitute procedural requirement

would en

* Mathews v. Eldridge has been cited by the Nevada Supreme Court on 24 occasions, most recently in - J.D. Const,,
Inc. v. IBEX Intern Group, LLC, 240 P.3d 1043, 125 Nev. Adv. Op. 36 (October 7, 2010). The court most recently
applied the Mathews balancing test to an administrative driver’s license revocation proceeding in Weaver v. State,
Department of Moror Vehicles, 121 Nev. 454, 117 P.3d 193 (200 ) and first applied it in that context In Vezeris v.

State, 102 Nev. 232, 720 P.2d 1208 (1586).
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The US Supreme Court first applied the Mathews balancing test to an administrative driver’s
license revocation proceeding in Mackey v. Montrym, 443 U.S. 1, 99 S8.Ct. 2612 (1979). Mackey,
supra, 443 U.S,, at 13: “somcﬁhing less than an evidentiary hearing is sufficient prior to adverse
administrative action.”

The court later applied the Mathews balancing test to administrative driver’s license
revocation hearings for driving under the influence in [llinois v. Batchelder, 463 U.S. 1112, 103
S.Ct. 3513 (1983). Batchelder held that an informal, less than trial-like proceeding meets due

process remﬁiements becanse:
a) although a defendant has a strong interest in maintaining driving privileges, there is no
risk it will be deprived without an opportunity for a hearing; . g *
b) a pre-deprivation hearing is an adequate safeguard against an erroneous
agency decision depriving & defendant of driving privileges; and
c) the state has a strong interest in keeping drunk drivers off public roads.
There was a concern expressed, in Richardson v. Perales, that undue judicialization of the
administrative hearing process might frustrate the effective administration in the interest of those |
intended as the law’s beneficiaries. This was true because of the pature of the cases involved and
the number of them. Richardson v. Perales, supra, 402 U.S., at 399: “Such a system must be
fair—and it must work.” This is no less true today. To impose trial-like procedures on
administrative driver’s license revocation proceedings would, due to the number of hearings
involved, impede the administrative process. But it is not for this reason alone that neither the
strict rules of evidence nor the exclusionary rules of the 4", 5" and 6™ ara‘app]icablé in an
administrative tibunal. It is unlikely that the heightened evidentiary standard that the Petitioner |
proposes would reduce the risk of fhe erroneous deprivation of driving privileges. If the
phlebotomist signed Department Exhibit 2 before & notary public instead of signing it under .
penalty of pe::jﬁry before a police officer, would that decrease the likelihood of erroneous
deprivation of the Petitioner’s dnvmg privileges? If the forensic chemist signed Department

| Exhibit 3 before a notary public instead of signing it under penalty of perjury and having the
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{| qualified as an expert by a Nevada court of record. Cramer states that if the declarant of the

declaration reviewed by the laboratory manager, would that decrease the likelihood of erroneous
deprivation of the Petitioner’s driving privileges? The answer to both quesﬁons is “no.” Thus.,
requiring the higher level or procedural due proéess (affidavits rather than declarations) would
not benefit petitioneré and is therefore not required under Marhews v. Eldridge and its progeny.
The identification of both documents by Trooper Reinmuth provided foundation for the

admission of both exhibits; thus, Department Exhibits 2 and 3 are admitted as evidence.

| Motion 2: Counsel for the Petitioner argued that Department Exhibit 3 (blood analysis)
should be suppressed or excludgd because: (1) There was no indication on the document that the
declarant had been qﬁaﬁﬁed as an expert by a Nevada Cbur.t of Recofd; and (2) The Cramer case
stands for the proposition that even chemists must be properly qualified in a court of record.

Ruling: The motion is denied.

Counsel for the Petitioner argues that Department Exhibit 3 cannot be admitted into
evidence because the declarant has not been qualified as an expert witness. NRS 50.320
provides that the affidavit or declaration of two distinct clésses of persons must be admitted m an)|
Administrative Hearing—one class is a “chemist” and the other is “any other person” qualified
as an expert by a Nevada 'court of record.’ The Nevada Supreme Court also ac]mowledged, in
Cramer v. State, Department of Motor Véhicles, 126 Nev., Advance Opinion 38 (October 7Fh,
2010), that the affidavit or declaration of two distinct classes of persons must beAadmitted in an

Administrative Hearing—again, one class is a “chemist” and the other is “any other person”

document is not a“chemist” but is merely “any other person,” the person must be qualified as an

* The clear distinction between “any other person” and a “chemist™ was made in footnote 3 of Cramer v. State,
Department of Motor Vehicles, 126 Nev. Advance Opinion 38 (October 7, 2010)

-12- ST
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trained professmnals who have no motive to lie or fabricate the results. DeRosa V- Dzst Ct, 115

| ey, 225, 985 P24 157 (1999):

Tn addition fo the discussiens above it should be noted that Petitioner has no right to even
object to the admission of Department Exhibit3. o State, Dep 't Mir. Veh. v. Bremer, .1 13 Nev.
805, 809, 942 P.od 145,143 (1997) the Nevada Supreme Court cited Staze, Dep't Mir. Vehicles |
Wy, Vezeris, 102 Nev. 232, 236, 720 P24 1208, 1211 (1986) and stated: “This court has carved out
| & nnique posture towards admmlstxatwe driver’s license revocation proceedings - - - - In Vezeris,
we concluded that ‘only defendants In criminal proceeding m2Y object to the use of affidavits of

persons drawing blood samm amples; parties seekmg admzmstrafiva review of driver’s license

se of cgj‘idavzts . Although the affidavits at 1ssUe in Vezeris

10 || pevocations may not object to the u

11 || imvolved persons drawing rather than those testing blood samples, the same reasoning apphes

12 || because of the long estabhshed reliability of blood-alcohol testing.” (emphasis in original) In

13 the court noted that the affiant had been qualified in 2 district court and gave that as 0ne

Bremer

14 || reason the affidavit was admissible. The court then gave tWO other separate 16asons the affidavit

15 | was admissible. One of those separate reasons was that, ©. .. the DMV’s blood-testing

procedures &re inherently reliable, pameulaﬂy in light of out rulings in Tilp and Hall.” The o

16
noted the third separate reason the affidavit was admlssﬂ)le by st_avtmg:' «“\oreover, Vezeris

instructs, by analogy; that [Petitioner] may not object to the use of [2 blood analyst’s] affidavit in

17
18
19 || an administrative proceeding.”

The Nevada Supreme Court has stated, “Tf defense counsel has no bona fide dispute

21 g the facts in an affidavit and credibility of . . .declarant, then cross examination 18

regardin
h, 121 Nev 899, 907, 124 P.3d 203, 208 (2005).

22 mea:uingless.” City of Las Vegas v. Wals

g the facts in the afﬁdavfc or the credibility

23 || Without the presentatlon of proper evidence disputin

24 || of the affiant, such affidavits should be admitted mfo evidence.

25
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Motion 3: Counsel for the Petitioner offered 2 motion 10 SUPPress admission of the
analysis of the Petitioner’s blood sample on the grounds set forth in Petitioner’s Exhibit B, as
follows: A search for evidencé under the 4% Amendment of the U.S. Constitution must be based
on “probable cause.” Henry v. United States, 361 U.S. 98 (1959) and Bolin v. State, 114 Nev.
503, 960 P.2d 784 (1998). The taking of blood from an individual triggers 4% Amendment
protection. Schmerber v. State of California, 86 S.Ct. 1826, 384 U.8. 757 (1966). State,
Department of Motor Vehicles v. Torres, 105 Nev. 448, 779 P.2d 959 (1989) defines “reasonable
grounds” es a standard less than “probable cause.” NRS 484C.160 demands a search on less
fhan “probable cause,” thus ﬁalaﬁng the 4" Amendment and rendering NRS 484C.160
unconstitutional. Wong Sun v, United States, 83 S.Ct. 407, 371 U.S. 471 (1963) held that the
fruits of an unlawful search are iﬁadmissibla. If a person refuses 10 take an evidentiary test, they
can be forced to submit to a blood test, which constitutes an unlawful search as long as the
standard on which the search is predicated is “reasonable grounds” rather than “probable cause.”

Evidence of the analysis of the blood sample should be suppressed as the blood was withdrawn

in violation of the tenets regarding illegal searches and seizures of the 4™ Amendment. Counsel |

for the Petitioner provided State V. Ashworth in support of his contention that the taking of blood
on the basis of “reasonable grounds” is 4™ Amendment violation.

Ruling: Motion to suppress is denied.

Petitioner’s coﬁcsrn for the constitutionality of NRS 484C.160 is preserved for the record .
but the administrative hearings office is not an appellate court but a quasi-judicial administrative
tribunal which has no authority to rule on the issue of constitutionality of a state statute. Further,
the Nevada Supreme Court‘issued a ruling on this very issue in State, Department of Motor
Vehicles v. Evans, 114 Nev. 41,952 P.2d 958 (1998). Evans held, at Footnote i

«Byans asserts that NRS 484.383(1) 1s unconstitutional if “repsonable grounds” is

interpreted to mean anything less than “probable cause.” The yalidity of Evans’ arrest is
not an issue in an administrative license revocation proceeding, however, and it is not an

issue in this appeal. See Beavers, 109 Nev. at 438-39,851 P.2d at 434, NRS 484.387(2).” |

-15- | J00ub 3
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Petitioner provided State v. Ashworth which declared the taking of blood on less than
probable_cause a 4™ Amendmeﬁt violation. But Ashworth deCi'sion can have no bearing on this -
case for three reasons.

First, Ashworth is a criminal case. Defendant Ashworth could have lost his liberty had he
been convicted on the charge before the Justice Couﬁ. This is a civil, administrative hearing
where the maximum sanction that can be imposed is 2 limited, temporary loss Qf driving
privileges—a 90-day license revocation. Thus, as was previously explained, there must be a far
hlgher level of substantive due process for the criminal charge than for the administrative
hearing. The rules of evidence in a criminal proceeding are also far more stringent than those in
an administrative proceeding. Coqsequenﬂy, Ashworth is inapplicable to this proceeding.

Seqoﬁi a limited jurisdiction court has no more authority to declare 2 law unconstitutional
than does an administrative tribunal. When faced with a question regarding the suppression of
evidence as a result of the constitutionality of a statute or the lack thereof, a limited jurisdiction
court can only determine whether the evidence which has been offered in the case before the
court is admissible on constttutlonal grounds. Constitutionality of a ‘statite must be determined
by an appellate court which has a broader jurisdiction and thus has binding authority over lower
courts and administrative tribunals, i.e. the Nevada Supreme Court. |

Third, the decision from an inferior coqrt, suéh as a limited jurisdiction court, cannot .
establish 2 precedent because there cannot be presumptive validity to the inferior court’s
yadgment unless thé record in a given case demonstrates that that court has jurisdiction in that
case. Jurisdiction does not attach until it has been demonstrated on the record. In contrast, the

jurisdiction of an appellate ’mbunal is broader and in Nevada’s case, is statewide.
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A decision does not establish a precedent where other courts are not required to follow the
decision. The decision of one limited jurisdiction judge is not binding én other limited
jurisdicﬁon judges. The decision of one general jurisdiction judge is not binding on other
general jurisdiction judges. There could be, and probably is, at least one decision from a Nevada
limited or general jurisdiction court on this specific issue that is inapposite to Ashworth. In fact,
for an attorney to provide the decision of a mited jurisdiction or general juﬁs\cﬁcﬁon court as if
that decision could or should serve as a precedent is a somewhat mendacious.

Petitioner’ s motion, howevér, is denied on other grounds.

| First, pursuant to the ruling of the Nevada Supreme Court in Weaver v. State, Departmert
of Motor Vehicles, 121 Nev. 494, 503, 117 P.3d 193 (2005) and Sereika v. State, 114 Nev. 142,
955 P.2d 175 (1998) Petitioner I;as no standing to argue that the evideﬁce in the present case -
should be excluded. Evenfme applicable standard for this hearing was “proBable cause” rather
than “reasonable grounds™ the evidence in the record would support a finding that the higher
standard of “probéble cause;’ was met in this case. Sereika held, at 150-151, m pertinent part:

“Sereika provides no evidence that NRS 484.379(1)(c) has ever been enforeed in the
manner he suggests, or that it is likely to be so enforced in the future. This court has
declared that statutory interpretation should avoid absurd or unreasonable results. ... Given
the general presumption that statutes will be interpreted in compliance with the
Constitution, we decline to strike down an otherwise valid statute based on the
unsubstantiated possibility of unconstitutional enforcement. ....Sereika lacks standing to ~
bring the issue before this court. “A person to whom a statute may constitutionally be
applied will not be heard to challenge that statute on the ground that it may conceivably be
applied unconstitutionally o others, in other situations not before the [c]ourt.” Broadrick v. -
Oldahoma, 413 U.S. 601, 610-11, 93 S.Ct. 2908, 2915, 37 L.Ed.2d 830 (1973).”

Becanse the statute Sereika alleged was unéonstituﬁpnal was hot applied against him in the

manner he hypoﬂiesized in the case before the court, the court held he lacked standing to raise

the issue. Petitioner also lacks standmg fo raise the issue of constitutionality in the instant case.
The U.S. Supreﬁe Court has stated that probable cause exists where “the facts and

circumstances within their [the officers’] knowledge and of which they had reasonably

17- Uub9
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‘trustworthy information [are] sufficient in themselves to warrant a man of reasonable caution in

that the social costs of excluding the illegally seized evidence from an administrative driver’s

the belief that” an offense has been or is being committed...” Brinegar v. United States, 338
U.S. 160, 175-176, 1609 S.Ct. 1302 (1949). In the present case, the facts and circumstances
within the knowledge of Trooper Mendoza were more than adequate to support the belief than an|
offense had been or was being committed before he rcqr{estcd that the Petitioner submit to an
evidentiary chemical test for intoxication.

Second, the cases which Counsel cites as authority for his argument to exclude the analysis
of the blood sample on 4% Amendrhent grounds are all criminal cases (Henry v. United States,
361 U.S. 98 (1959) Bolin v. State, 114 Nev. 503, 960 P.2d 784 (1998); Schmerber v. Stare of
California, 86 & Ct 1826 384 U.S. 757 (1966); and Wong Sun V. United States, 83 S.Ct. 407,
371 US. 471 (1963)). These cases only stand for the proposition that illegally seized evidence
should be excluded from criminal proceedings. This administrative hearing is neither criminal
nor quasi-criminal; it is wholly civil in nature. State, Department of Motor Vehicles v. Frangul, |
110 Nev. 46, 867 P.2d 397 (1994).

Third, and perhaps most important, no state or federal appellate court has ever held that the
4™ Amendment exclusion for illegal searches and seizures applies to administrative driver’s
license revocation hearings. In fact, appellate courts have tnanimously held, following the

balance test provided by the U.S. Supreme Court in. United States v. Janis, 428 U.S. 433 (1976),

license revocation pracéedjnv far outweighed any deterrent effect that the exclusion of the
evidence might have. Nevers v. State, Department of Administration, Division of Motor
Vshzcles 123 P.3d 958 (Alaska, 2005); Tt ornabene v. Bonine, Arizona Highway Department and
Motor Vehicle Division, 203 Arz 326, 54 de 355 (Ariz. App. 2002); Fishbein v. Kozlowsk,
Commissioner of Motor Vehicles, 252 Conn. 38 743 A.2d 1110 (1999); Martin v. Kansas

Department of Revenue, 285 Kan. 625, 176 P.3d 938 (2008); Powell v. Secretary of State, 614
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A.2d 1303 (Maine, 1992); Motor Vehiclé Administration v. Shea, 415 Md. 1, 997 A.2d 768 (Md.

App. 2010); Ascher v. Commissioner of Public Safety, 527 N.W.2d 122 (Minn. App. 1995);

| Murphy v. Director of Revenue, 170 S.W.3d 507 (Missouri App. 2005); Chase v. Neth,

Department of Motor Vehicles, 269 Neb. 882, 697 N.W.2d 675 (2005); and Glynn v. State,
Texation and Revenue Department, Motor Vehicle Division, - P.3.-— 2011 WL 1565448 (New|
Mexico App., 2011). Petitioner’s motion is denied. Department Exhibit 3 is admissible.

Objection: Counsel for the Petitioner-objected to the admission of Trooper Reinmuth’s
testimony regarding the outcome of the portable preﬁmiqary breath test (PBT) administered to
the Petitioner on the ground that the testimony lacked found'aﬁ'on because the evidence in the
record is insufficient to establish that the PBT administered to the Petitioner was properly
calibrated in accordance with NAC 484.621 and NAC 484.624.

Ruling: This objection is overruled.

The Nevada Supreme Court’s response to similar arguments has been reliably consistent.

In State, Dept. of Motor Vehicles v. Tilp, 107 Nev. 288, 810 P.2d 771, the Nevada
Supreme Court held that the Department of Motor Vehicles is not required to secure information
from a police agency regarding equipment used for chemical testing on behalf of a petitioner. In
Tilp, the court held that if the Petiﬁonar or his attorney desired “full information” regarding
testing, the information should have been acquired from the police agency with a subpoena duces
tecum prior to thé administrative hearing.

In State, Dept. of Motor Vehicles v. Rowland, 107 Nev. 475, 814 P.2d 80 (1991), the court
held, citing, State v. Hall, 105 Nev. 7, 768 P.2d 349 (1 089), that the burden is on the Petitioner to
establish that any machine useci for breath tests is not properly maintained. Rowland also noted
that if a petitioner makes no effort to inspect 2 machine or obtain “full information” prior to the

hearing, he cannot move to have the test results suppressed.
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| DMV fioense revocation hearing” and that the sppellant bore the burden of establishing that the

State, Dept. of Motor Vehicles v. Bremer, 113 Nev. 805, 942 P.2d 145 (1997), held that the_
statutes, regulations and rules of evidence did not bar the admission of the results of evidentiary
chemical testing in cases where the Dapartmeﬁt did not present evidence of calibration.

In Beavers v. State, Department of Motor Vehicles, 109 Nev. 43 5,851 P.2d 432 (1993),
the appellant contended the evidentiary analysis of her breath, administered using a CMI
Intoxilyzer, was inadmissible in the administrative hearing because the state did not demonstrate
that the testing device was maintained as required by the regulations of the Commitiee on
Testing for Intoxication. The appe]lanf argued that the administrative hearing process did not
“clearly resolve all the crucial issues presented” such as maintenance of the intoxilyzer and the
manner in which the ofﬁcﬁ‘ admmlstere:d the test. In Beévers, the court held: - |

“in a license revocation proceeding, the state is not required to introduce evidence
that a breath-testing device is properly maintained; and that the appellant bore the
burden of establishing at the hearing that the machine was improperly maintained.
Appellant failed to meet her burden becanse she offered no evidence at the
hearing to prove that the machine was not properly maintained. Further appellant
made no showing that she unsuccessfully tried to inspect or obtain information
about the machine. .. The crucial issues relevant to a DMV revocation hearing are:
(1) whether a person refused to submit to an evidentiary tests or had 0.10% by
weight of alcohol in her blood at the Hime of the test, and, if challenged, (2) whether the
officer had reasonable grounds to direct the person to submit to an evidentiary test.”

Beavers also held that the maintenance of the breath-testing device is “not [a] crucial issue ina

machine was improperly maintained.

As the Nevada Supreme Court has consistently held that proof of calibration is not
necessary prior to admission of the results of an evidentiary chemical test, the results of the
preliminary breath test, which is given no more weight than any other test that ﬁ:light be
conducted in the feld, would likewise be admissible without proof of calibration.

As Beavers held that the maintenance of the intoxilyzer was outside the scope of the

hearing and the burden was on the appellant to prove that the machine had not been properly

JUUubs
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| maintained even though the results of the intoxilyzer are crucial to any given case, then certainly

the maintenance of the PBT, the results of which have far less weight, would also be outside the |

scope of the administrative hearing and the burden would be on the Petitioner to establish that
the PBT had not been calibrated or properly administered. As Counsel for the Petitioner offered
no evidence indicating that the PBT was not calibrated properly or that the officer did not
administer the test properly, the objection to the admission of the results of the PBT is overruled.
However, it should also be noted that if the PBT results were suppressed, the remaining evidence
in the record would be more than sufficient to support 2 reasonable belief that the Petitioner had
been dnvmg under thc influence of mtomcants

In U.S. v. Cortez, 449 U.S. 411 418 (1981), the U.S. Supreme Court held police officers
are permitted to make reasonable inferences that may elude an untrained person and courts, in

determining “reasonableness,” should consider the totality of the circumstances. In State,

Depczrrmenr of Motor Vehzc:le;sr v. Long, 107 Nev. 77, 806 P.2d 1043 (1991) the Nevada Supreme

| Court agreed, citing Cortez. Thus, the totality of the circumstances Trooper Reinmuth

encountered must be considered rather than focusing only on the preliminary breath test.

In State, Department of Motor Vehicles v. Torres, 105 Nev. 558, 779 P.2d 959 (1989), the
court held that a police officer is not required to prove that a person was driving under the
influence of intoxicants in order to justify requiring that person to submit to an evidentiary

chemical test for intoxication. Torres held that the officer may direct the administration ofa

chemnical test if the officer merely has “reasonable grounds to believe” that the person to be

tested was driving under the influence. In Torres, the court ruled the police officer could direct

|| the defendant to submit to a chemical intoxication test without first conducting any field sobriety

tests. It follows thai an officer could also reqmre a defendant to submit to a chemical

intoxication test without first requiring a portable, pre]lm.mary breath test. In the instant case, the
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trooper administered both standardized field sobriety tests ahd a portable preliminary breath test
and the Petitioner failed them all. |

In both State, Department of Motor Vehicles v. Kinkade, 107 Nev. 257, 810 P.2d 1201
(1991) and Stqte, Department of Motor Vehicles v. Clements, 106 Nev. 516, 796 P.2d 588
(1990), the court held that it is permissible for a police officer to gonsider a driver’s admission as
to his use of alcohol prior to driving in determining whether it is reasonable to believe the person

was driving under the influence of intoxicants.

In State, Department of Motor VehicleS v. McLeod, 106 Nev. 852, 801 P.2d 1390 (1990),

| the court held that thé mere odor of alcohol on the driver’s breath combined with bloodshot eyes

were, by themselves, sufficient feasonabl_e grdunds for an arrésting officer to believe a driver was
operating a vehicle under the influence and to require chemical testing. In Wright v. State,
Department of Motor Vehicles, ilO P.3d 1066, 121 Nev. 122(2005), the court clarified the
MeLeod decision stating that the two indications of intoxication discussed in McLeod served

only as examples of the factors that may establish reasonable grounds to require evidentiary

‘testing. Wright held that an officer may require evidenﬁarf chemical testing with as few as two

indicia of intoxication even when the indicia observed do not include an odor of alcohol or
bloodshot eyes. In the instant case, the Petitioner made two unsafe lane changes ﬁfithout
signaling, he was not wearing a seatbelt, he had shurred speech, he had watery, bloodshot eyes
and constricfed pupils, ﬁe was un'sfeady on his feet and leéned against a vehicle for support while
standiﬁg, there was a strong odor of alcoholic‘beverages emanaﬁﬁg from his vehicle gnd his
body, he admitted he consumed alcoholic beverages prior to driving, he.failed all standardized v
field sobriety tests a&ministéred to him achieving the maximum number of clues of intoxication
on the horizontal gaze nystagmus test, he exhibited vertical gaze nystagmus and he failed the - |

portable, preliminary breath test administered to him.
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Objection: Counsel for the Petmoner Ob_] ected to Trooper Reinmuth’s conclusion that the
Petrtloner was initially trying to “deceive” the PBT by puffing up his checks without actually
blowing into the machine. Counsel asserted that this conclusion was irrelevant.

Ruling: This objection is sustained. The statement was ignored.

Argument: Counsel for the Petitioner objected to the admission of Department Exhibit 3
(the analysis of the Petitioner’s blood saniple) on the ground that the document contained no |
information regarding the date the blood sémple was received, how it was stored or transported
prior to arriving at the lab or the identity of the person who transported the sample.

Ruling: Counsel’s arg'un:len’r1 that Department Exhibit 3 should be excluded without more
evidence regarding the handling of the blood sample, is without merit

In State, Dept. of Motor Vehicles v. Rowland, 107 Nev. 475, 814 P.2d 80 (199‘1), the
Nevada Supreme Court held, citing, State v. Hall, 105 Nev. 7, 768 P.2d 349 (1989), that the
burden is on the Petitioner to establish that the custody chain was not properly maintained.
There was no evidence presented that the custody chain was not properly maintained.

In Carter v. State, 84 Nev. 592, 593 (1968), the court held: (1) It is not necessary that an
object be positively identified to be received into evidence; it is sufficient if it is recogm'zed that
the object is smular or bears a sufﬁ(:lent resemblance 1o remove the elements of mere speculation
and surmise; (2) It is not necessary, in laying foundation for admrssron of an exhrbrt, to negate
the possibility of an opportunity for tampering with an exhibit nor to trace its custody; and (3) A
statement that the exhibit is the identical object or reasonably resembles it and that it is in the
same condiﬁ'on as the time the offense occurred majies the exhibit admissible.

The forensic blood analyst’s declaration states that the blood was stored in a secure
refrigerator prior to analysis, that the blood sample examined and analyzed was properly sealed

and labeled when it was received, and that it was in substantially the same condition after
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analysis as when it was first obtained. These statements and the identifying information found in|
Department Exhibits 2 and 3, which are corroborative of one another, are sufficient to “remove
the elements of mere speculation and surmise™ as reqm’reﬁ by Carter.

Eisentrager v. State, 79 Nev. 38, 378 P.2d 526 (1963), held that unless there is indication
that the medical technician substituted, altered, changed or tampered with blood or may have
been interested in doing so, the analysis of the blood sample is admissible. Vezeris also held:

“It is well-established that administrative hearings concerning the revocation of driver’s
licenses are civil in nature, not criminal. See Ballard v. State, Motor Vehicle Division, 595
P.2d 1302 (Utah 1979) and McDonnell v. Dept. of Motor Vehicles, 119 Cal.Rptr. 804 (Cal.
App. 1975)...We conclude that only defendants in criminal proceedings may object to the
use of affidavits of persons drawing blood samples; parties seeking administrative review
of driver’s license revocations may not object to the use of such affidavits... We conclude
that NRS 50.325 does not give participants in administrative hearings before DMV the
right to object to use of affidavits anthorized by NRS 50.315. We are convinced that this
decision will result in no violation of respondents’ procedural due process rights.”

In City of Las Vegas v. Walsh, 124 P.3d 203 (2005) the Nevada Supreme Court held that
unless the Petitioner establishes a substantial and bona fide dispute regarding the facts in the
declaration or raises questions regarding the credibility ofthe declarant, the analysis of the blood
sample is admissible. The basis on which Petitioner obj éc;ted to Department Exhibit 3 did not

question the facts contained in the document or the credibility of the declarant.

FINDINGS OF FACT

After consideration of the foregoing motions, objections, argument, testimony and
documentary evidence, I find that the following facts are supported by substantial evidence: ~

The Petitioner’s Véhicle Was observed ché.nging lanes unsafely while traveling on a public-
roadway on July 1%, 2012, in the County of Clark, in the State of Nevada.

The Petitioner was observed driving the vehicle and ‘was seated in the driver’s seat when

the vehicle was stopped by police.
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There was a strong odor of alcoholic beverages emanating from the Petitioner and his
vehicle, he had slurred speech, hé was unsteady on h.ts feet and leaned against a vehicle for
support while standing, and he had watery, bloodshot eyes with constricted pupils.

The Petitioner admitted he consumed alcoholic beverages prior to driving the vehicle.

The Petitioner failed the standardized field sobriety test(s) administered to him.

The Petitioner failed the portable, preliminary breath test administered to him.

The Nevada implied consent admonition was provided to the Petitioner.

~ The Petitioner submitted to an evidentiary chemical analysis of his blood.
The blood samples were taken and the samples were analyzed in accordance with the

standards and rules established to insure the accrirélcy of the chemical analyses.

The chemical analysis of the Petitioner’s blood revealed an alcohol concentration of 0.200

grams of alcohol per 100 milliliters of blood. .

CONCLUSIONS OF LAW
Based on the fofegofng Findings of Fact, I conclude, as a matter of law, that the officer had

reasonable grounds to believe the Petitioner was driving or in actual physical control of a vehicle
while under the inﬂueﬁqc of alcohol and that the Petitioner, at the time of the evidentiary blood -
test, had a concentration of alcohol of 0.08 or greater in his blood, specifically 0.159.

DECISION
I find that all elements of proof necessary to sustain a revocation for driving under the

influence of intoxicants under Chapter 484C of the Nevada Revised Statutes are supported by

substantial evidence.
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THEREFORE, it is ;the decision of the Administrative Law Judge that the Order of
Revocation withdrawing the driving privileges of Vincent Samuel Valent], Petitioner, is
affirmed.

An adverse decision may be appealed to District Court U.n‘der. NRS 484C.230 within thirty
(30) days of the date of this decision.

Dated this /7 day of :}%!:/b_uw , 2013

——

DEPARTMENT OF MOTOR VEHICLES

\ JSpore_

Tori Boone, Administrative Law Judge
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