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(b) All monthly payments mentioned in the preceding subsection (a) of this paragraph 1. and all made under the note 
secured hereby shall be added together, and the aggregate amount thereof shall be paid by the Trustor each month on the date 
specified in said note for the payment of monthly installments in a single payment to be allocated by the Beneficiary to the 
following items in the order set forth: 

1. Taxes, assessments, fire and other hazard insurance premiums; 
ii. Interest on said indebtedness secured hereby; 
m. Amortization ofthe principal of said indebtedness secured hereby. 

Any deficiency in the amount of any such aggregate monthly payment shall constitute an event under this Trust Deed. 

2. If the Total of the payments made under (a) of paragraph I preceding shall exceed the amount of payments actually made 
by Beneficiary for taxes, assessments, or insurance premiums, as the case may be released, applied on any indebtedness secured herel:)y, or 
be credited by Beneficiary on subsequent payments to be made by Trustor. If, however, the monthly payments made under (a) of paragraph 
I preceding shall not be sufficient to pay taxes, and assessments, and insurance premiums, as the case may be, when the same shall be¢ome 
due and payable, then Trustor shall pay to Beneficiary any amount necessary to make up the deficiency on or before the date when payment 
of such taxes, assessments, or insurance premiums shall be due. If there shall be a default under any of the provisions of this Trust Deed 
and thereafter a sale of the premises in accordance with the provisions thereof, or ifthe Beneficiary acquires the property otherwise .after 
default, Beneficiary at its option may apply, at the time of commencement of such proceedings, or at the time the property is otherwise 
acquired, the balance then remaining in the funds accumulated under (a) of paragraph 1 preceding, as a credit against the amount of principal 
then remaining unpaid under said note. 

TO PROTECT THE SECURITY OF THIS tRUST DEED, TRUSTOR AGREES: 

3. To keep said property in good condition and repair; not to remove or demolish any building thereon; to complete or restore 
promptly and in good workmanlike manner any building which may be constructed, damaged or destroyed thereon; to comply with all laws, 
covenants and restrictions affecting said property; not to commit or permit waste thereof; not to commit, suffer or permit any act upon said 
property in violation of law; to do all other acts which from the character or use of said property may be reasonably necessary, the specific 
enumerations herein not excluding the general; and, if the loan secured hereby or any part thereof is being obtained for the purpose of 
financing construction of improvements on said property, Trustor further agrees: 

(a) To commence construction promptly and to pursue same with reasonable diligence to completion in accordance with plans 
and specifications satisfactory to Beneficiary, and 

(b) To allow Beneficiary to inspect said property at all times during construction. 

Trustee, upon presentation to it of an affidavit signed by Beneficiary, setting forth facts showing a default by Trustor under this 
numbered paragraph, is authorized to accept as true and conclusive all facts and statements therein, and to act thereon hereunder. 

4. To provide and maintain insurance, of such type or types and amounts as Beneficiary may require, on the improvements 
now existing or hereafter erected or placed on said property. Such insurance shall be carried in companies approved by Beneficiary 1with 
Joss payable clauses in favor of and in form acceptable to Beneficiary. In event of loss, Trustor shall give immediate notice to Benefic!iary, 
who may make proof of loss, and each insurance company concerned is hereby authorized and directed to make payment for such loss 
directly to Beneficiary instead of to Trustor and Beneficiary jointly, and the insurance proceeds, or any part thereof, may be applied by 
Beneficiary, at its option, to the reduction of the indebtedness hereby secured or to the restoration or repair of the property damaged. In the 
event that the Trustor shall fail to provide satisfactory hazard insurance within thirty days prior to the expiration of any expiring policy, the 
Beneficiary may procure, on the Trustor's behalf, insurance in favor of the Beneficiary alone. If insurance cannot be secured by the Trustor 
to provide the required coverage, this will constitute an active default under the terms of this Trust Deed. In the event of the foreclosure of 
this Trust Deed or other Transfer of title to the granted property in extinguishment, in whole or in part, of the debt secured hereby, all right, 
title, and interest of the Trustor in and to any insurance policy then in force shall pass to the purchaser or grantee. 

5. To deliver to, pay for and maintain with Beneficiary until the indebtedness secured hereby is paid in fuJI, such evidence 
of title as Beneficiary may require, including abstracts of title or policies of title insurance and any extensions or renewals thereof or 
supplements thereto. 

6. To appear in and defend any action or proceeding purporting to affect the security hereof, the title to said property, or the 
rights or powers of Beneficiary or Trustee; and should Beneficiary or Trustee elect to also appear in or defend any such action or proceeding, 
to pay all costs and expenses, including cost of evidence of title and attorney's fees in a reasonable sum incurred by Beneficiary or Trustee. 
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7. To pay at least 10 days uefore delinquency all taxes and assessments affecting said all assessments 
upon water company stock and all rents, assessments and charges for water, appurtenant to or used in connection with said property; to pay, 
when due, all e11cumbrances, charges, and lien with interest on said property or any part thereof, which at any time appear to be prior or 
superior hereto; to pay all costs, fees, and expenses of this Trust. · 

8. Should Trustor fail to make any payment or to do any act as herein provided, then Beneficiary or Trustee, but without 
obligation so to do and without notice to or demand upon Trustor and without releasing Trustor from any obligation thereof, may: Make 
or do the same in such manner and to such extent as either may deem necessary to protect the security hereof, Beneficiary of Trustee being 
authorized to enter upon said property for such purposes; commence, appear in and defend any action or proceeding purporting to affect 
the security hereof or the rights of powers of Beneficiary of Trustee; pay, purchase, contest, or compromise any encumbrance, charge or 
lien which in the judgement of either appears to be prior or superior hereto; and in exercising any such powers, incur any liability, e>Cpend 
whatever amounts in its absolute discretion it may deem necessary therefor, including cost of evidence of title, employment of counsel, and 
payment of reasonable counsel fees. 

9. That the Beneficiary shall have the right to inspect said property at any and all times during usual business hours. 

10. To pay immediately and without demand all sums expended hereunder by Beneficiary or Trustee with Interest from date 
of expenditure at the Credit Union's maximum rate for unsecured loans until paid, and the repayment thereof shall be secured hereby. 

1T IS MUTUALLY AGREED THAT: 

J I. Should said property or any part thereof be taken or damaged by reason of any public improvement or condemnation 
proceeding, or damaged by fire, or earthquake, or in any other manner, Beneficiary shall be entitled to all compensation, awards, and ()tber 
payments or relief therefor, and shall be entitled at its option to commence, appear in and prosecute in it's own name, any action or 
proceedings, or to make any compromise or settlement, in connection with such taking or damage. All such compensation, awards, damages, 
rights of action and proceeds, including the proceeds of any policies of fire and other insurance affecting said property, are hereby assigned 
to Beneficiary, who may, after deducting therefrom all its expenses, including attorney's fees, apply the same on any indebtedness secured 
hereby. Trustor agrees to execute such further assignments of any compensation, award, damages, and rights of action and proceeds as 
Beneficiary or Trustee may require. 

12. At any time and from time to time upon written request of Beneficiary, payment of its fees and presentation of this Trust 
Deed and the note for endorsement (in case of full reconveyance, for cancellation and retention), without affecting the liability of any person 
for the payment of the indebtedness secured hereby, Trustee may (a) consent to the making of any map or plat of said property; {b)join in 
granting any easement or creating any restriction thereon; (c)join in any subordination or other agreement affecting this Trust Deed or the 
lien or charge thereof: (d) grant any extension or modification of the terms of this loan; (e) reconvey, without warranty, all or any part of 
said property; (f) take other or additional security for the payment thereof. The grantee in any reconveyance may be described as ''the person 
or persons entitled thereto," and the recitals therein of any matters or facts shall be conclusive proof of the truthfulness thereof. Trustor 
agrees to pay reasonable Trustee's fees for any of the services mentioned in this paragraph. 

13. As additional security, Trustor hereby assigns to Beneficiary, during the continuance of these trusts, all rents, is~ues., 
royalties, and profits of the property affected by this Trust Deed. Until Trustor shall default in the payment of any indebtedness secured 
hereby or in the performance of any agreement hereunder, Trustor shall have the right to coJJect all such rents, issues, royalties, and profits 
earned prior to default as they become due and payable. If Trustor shall default as aforesaid, Trustor's right to coiiect any of such moneys 
shall cease and Beneficiary shall have the right, with or without taking possession of the property affected hereby, to collect all r+nts, 
royalties, issues, and profits. Failure or discontinuance of Beneficiary at any time or from time to rime to collect any such moneys shall not 
in any manner affect the subsequent enforcement by Beneficiary of the right, power, and authority to collect the same. Nothing contained 
herein, nor the exercise of the right by Beneficiary to collect, shall be, or be construed to be, an affirmation by Beneficiary of any tenancy, 
lease or option, nor an assumption ofliability under, nor a subordination of the lien or charge of this Trust Deed to any such tenancy, lease 
or option. 

14. Upon any default by Trustor hereunder, Beneficiary may at any time without notice, either in person, by agent, or by a 
receiver to be appointed by a court (Trustor hereby consenting to the appointment of Beneficiary as such receiver), and without regard to 
the adequacy of any security for the indebtedness hereby secured, enter upon and take possession of said property or any part thereof, in 
its own name sue for or otherwise collect said rents, issues, and profits, including those past due and unpaid, and apply the same, less oosts 
and expense of operation and collection, including reasonable attorney's fees, upon any indebtedness secured hereby, and in such order as 
Beneficiary may determine. 
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thereof as aforesaid, shall not cure or w; any default or notice of default hereunder or: \idate any acli._ffl I:IIIStllant to such notice. 

16. Failure on the part of Beneficiary to promptly enforce any right hereunder shall not operate as a waiver of such ri~t and 
the waiver by Beneficiary of any default or acceptance of payment of any sum secured hereby after its due date shall not constitute a waiver 
of any other subsequent default. 

17. In the event of the passage, after the date of this Trust Deed, of any law deducting from the value of the property f0r the 
purposes of taxation, any lien thereon, or changing in any way the laws now in force for the taxation of trust deeds or debts secured by trust 
deed, or the manner of the collection of any such taxes, so as to affect this Trust Deed, the indebtedness secured hereby shall immediately 
become due and payable at the option of the Beneficiary. 

18. Time is of the essence hereof. Upon default by Trustor in the payment of any indebtedness secured hereby or i:n the 
performance of any agreement hereunder or in the event a receiver or a trustee is appointed for Trustor of Trustor's property, or Trustor 
makes an assignment for benefit of creditors, or Trustor becomes insolvent, or a petition is filed by or against Trustor pursuant to any Qf the 
United States Bankruptcy Act, as amended, all sums secured hereby shall immediately become due and payable at the option ofBeneficiary. 
In the event of such default, Beneficiary may execute or cause Trustee to execute a written notice of default and of election to cause said 
property to be sold to satisfy the obligation hereof, and Trustee shall file such notiee for record in each county wherein said property or some 
part or parcel thereof is situated. Beneficiary also shall deposit with Trustee, the note and all documents evidencing expenditures secured 
hereby. 

19. After the lapse of such time as may then be required by law following the recordation of said notice of default, and notice 
of default and notice of sale having been given as then required by law, Trustee, without demand on Trustor, shall sell said property on the 
date and at the time and place designated in said notice of sale, either as a whole or in separate parcels, and in such order as it may determine 
(but subject to any statutory right of Trustor to direct the order in which such property, if consisting of several known lots or parcels, shall 
be sold), at public auction to the highest bidder, the purchase price payable in lawful money of the Untied States at the time of sale. The 
person conducting the sale may, for any cause he deems expedient, postpone the sale from time to time until it shall be completed and, in 
every such case, notice of postponement shall be given by public declaration thereof by such person at the time and place last appointed for 
the sale; provided, if the sale is postponed for longer than one day beyond the day designated in the notice of sale, notice thereof shall be 
given in the same manner as the original notice of sale. Trustee shall execute and deliver to the purchaser its Deed conveying said property 
so sold, but without any covenant or warranty, express or implied. The recitals in the Deed of any matters or facts shall be conclusive proof 
of the truthfulness thereof. Any person, including Beneficiary, may bid at the sale. Trustee shall apply the proceeds of the sale to payment 
of (1) the costs and expenses of exercising the power of sale and of the sale, including the payment of the Trustee's and attorney's fees; (2) 
cost of any evidence oftitle procured in connection with such sale and revenue stamps on Trustee's Deed; (3) all sums expended under the 
terms hereof, not then repaid, with accrued interest at the Credit Union's maximum rate for unsecured loans from date of expenditure; ( 4) 
all other sums then secured hereby; and (5) the remainder, if any, to the person or persons legally entitled thereto, or the Trustee, in its 
discretion, may deposit the balance of such proceeds with the County Clerk of the county in which the sale took place. 

20. Trustor agrees to surrender possession of the hereinabove described Trust property to the Purchaser at the aforesaid sale, 
immediately after such sale, in the event such possession bas not previously been surrendered by Trustor. 

21. Upon the occurrence of any default hereunder, Beneficiary shall have the option to declare all sums secured hereby 
immediately due and payable and foreclose this Trust Deed in the manner provided by law for the foreclosure of mortgages on real property 
and Beneficiary shall be entitled to recover in such proceedings all costs and expenses incident thereto, including a reasonable attorney's 
fees in such amount as shall be fixed by the court. 

22. Beneficiary may appoint a successor trustee at any time by filing for record in the office of the County Recorder of each 
county in which said property or some part thereof is situated, a substitution of trustee. From the time the substitution is filed for record, 
the new trustee shall succeed to all the powers, duties, authority and title of the trustee named herein or of any successor trustee. Each such 
substitution shall be executed and acknowledged, and notice thereof shall be given and proofthereofmade, in the manner provided by law. 

23. This Trust Deed shall apply to, inure to the benefit of and bind all parties hereto, their heirs, legatees, devises, 
administrators, executors, successors and assigns. AU obligations of Trustor hereunder are joint and several. The term "Beneficiary" shall 
mean the owner and holder, including any pledge, of the note secured hereby. In this Trust Deed, whenever the context so requires, the 
masculine gender includes the feminine and/or neuter, and the singular number includes the plural. 

24. Trustee accepts this Trust when this Trust Deed, duly executed and acknowledged, is made a public record as provided 
by law. Trustee is not obligated to notify any party hereto of pending sale under any other Trust Deed or of any action or proceeding in 
which Trustor, Beneficiary, or Trustee shall be a party, unless brought by Trustee. 
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25. This Trust Deed shall- onstrued according to the laws of the State of V. f/~tL ~Q{9 e~~ ~\......r 

26. Notwithstanding any provision herein or in said note, the total li~~~~~ f~ayments in JIJI;n~1o~terest shall not 
exceed the limits now imposed by the applicable laws of the State of /1/V. J::.lbK-Jc- @ ~JN 

27. If any provision hereof should be held unenforceable or void, then such provision shal1 be deemed separable from the 
remaining provisions and shall in no way affect the validity of this Trust Deed. 

28. The undersigned Trustor requests that a copy of any notice of default and of any notice of sale hereunder be mailed to him 
at the address hereinbefore set forth. 

Signature of Trustor: 

BY: MESQUITE, J.ABEZ LLC 
#I 

,"' / 

LLC ACKNOWLEDGMENT 
STATE OF NEVADA 

:ss 
COUNTY OF 

the signer(s) of the above instrument, who duly aclmowled d to me that he/she is a member of.--~.-l..H.."""'-tr,.w..""""'..._ __ _ 
-J..li:Oe~~~e.._-.... z.._,.,tl~l='-------------------• L.L.C. and that he/she 

Residing at: 

My Commission Expires: 

JOY .K. HEARN 
\'k>tory Public: ~o 

No Q()-3887 • 1 
'"' oppt up. Aug. 9, 2004 
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REQUEST FOR FULL RECONVEYANCE 

(To be used only when indebtedness secured hereby has been paid in full) 

TO: Trustee. 

The undersigned is the legal owner and holder of the note and all other indebtedness secured by the within Trust Deed. 
Said note, together with all other indebtedness secured by said Trust Deed has been fully paid and satisfied; and you 
are hereby requested and directed, on payment to you of any sums owing to you under the terms of said Trust Deed, 
to cancel said note above mentioned, and all other evidences of indebtedness, secured by said Trust Deed delivered 
to you herewith, together with the said Trust Deed, and to reconvey, without warranty, to the parties designate(} by 
the terms of said Trust Deed, all of the estate now held by you thereunder. 

Dated. ______ , 20_ 

6 Initials --



20020411 
Order Ntunber: 02-0l 0~!-SPC 

EXHIBIT"A" 
LEGAL DESCRIPTION 

; 

THAT PORTION OF THE NORTH HALF (N 'iS) OF THE SOUTHEAST QUARTER (SE Y..) OF 
SECTION 18, TOWNSHIP 13 SOUTH, RANGE 71 EAST, M.D.M., CLARK COUNTY, NEVADA, 
MORE PARTICULARLY DESCRIBED AS FOLLOWS: 

LOT TWO (2) AS SHOWN ON FILE IN FILE 100 OF PARCEL MAPS, PAGE 84, IN THE OFFICE OF 
THE COUNTY RECORDER, CLARK COUNTY, NEVADA. 

CLARK COUNTY. NEVADA 
JUDITH A. VANDEVER, RECOROER 

RECORDED AT REQUEST OF: 

NEVADA TITLE COMPANY 

04-11-20~~~ 7 
BOOK: 20020411 INST: 0006 9 

FEE: 20. 00 RP'TT: • 00 
. ' ..... ···-······•'<'·''''""' ...................... ,, .................. ---···· .•. 



CDf-/&- ?o2 -eli? 
WHEN l,.ECORDED, MAIL TO: 
AMERICA FIRST CREDIT UNION 
ATI'N: BUSINESS SERVICES 
P.O. Box 9339 Ogden, Utah 84409-0339 

~~~~~~ 11 
REFERE~E: MESfJUITE ::JEZ, LLC #718299-1.1 

-1Y\oll 5-\~~:;:_ LLC 
~ . H~c:;;I fu~k 

tieM \-t~Sm AJI/ 810 5). 
SPACE ABOVE THIS LINE FOR RECORDER'S USE 

DUE- ON- TRANSFER RIDER 

Notice: This rider adds a provision to the Security Instrument allowing the Lender to require repayment of the Note 
in full upon transfer of the property. 

1'lili Due-On T''"'fe' is """" this ~ ~ , '(_ I i Ji ~ ~ inooq>on~ted into and shall be deemed to amend and 
supplement the Mortgage, Deed of Trust: ~;Deed to Secure Debt (the • Security Instrument") of the same date given by the undersigned 
(the "Borrower") to secure Borrower's Note to America First Credit Union (the "Lender") of the same date (the "Note") and 
covering the property described in the Security Instrument and located at: 

See Exhibit "A" for exact legal description of the propenv. 

LIQUOR STORE/MINI MART AND EIGHT ACRE LAND PARCEL 

APPROXIMATELY: 820 WEST MESQUITE BOULEY ARD, MESQUITE, NEVADA 

AMENDED COVENANT. In addition to the covenants and agreements made in the Security Instrwnent, Borrower and Lender further 
covenant and agree as follows: 

A. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER 

Transfer of the Property or a Beneficial lnte.rest in Borrower. If all or any part of the Property or an interest therein is sold or 
transferred by Borrower (or if a beneficial interest in Borrower is sold or transferred and Borrower is not a natural person or persons 
but is a corporation, partnership, trust or other legal entity) without Lender's prior written consent, excluding (a) the creation of a Iietil 
or encumbrance subordinate to this Security Instrument which does not relate to a transfer of rights of occupancy in the property, (b) 
the creation of a purchase money security interest for household appliances, (c) a transfer by devise, decent or by operation of law upon 
the death of a joint tenant or (d) the grant of any leasehold interest of three years or less not containing an option to purchase, Lender 
may, at Lender's option, declare all the sums secured by this Security Instrument to be immediately due and payable. 

If Lender exercises such option to accelerate, Lender shall mail Borrower notice of acceleration. Such notice shall provide a period 
of not less than 30 days from the date the notice is mailed within which Borrower may pay the sums declared due. If Borrower fails 
to pay such sums prior to the expiration of such period, Lender may, without further notice or demand on Borrower, invoke any 
remedies permitted by the Trust Deed for collection, possession and foreclosure. 

Borrower will continue to be obligated under the Note and this Security Instrument unless Lender releases Borrower in writing. 

Page 1 of 2 



(N WITNESS WHEREOF, Borrower has executed this Due-On-Transfer Rider. 

STATE OF NEVADA 
:ss 

COUNTY OF 

Residing at: 

My Commission Expires: 

LLC ACKNOWLEDGMENT 

JOY K. Ht:AitN 
Netnry ~'-ublk ~do 

"'I'J 96-1887 l 
Ctf.lpt !lffl'l Aug. 9. 20()4 

aopeared before me ~ '0.Je. Jwp 
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Order Numbe.:·: 02-0 ~Wii~~C 

EXHmiT"A" 
LEGAL DESCRIPTION 

THAT PORTION OF THE NORTH HALF (N V,.) OF THE SOUTHEAST QUARTER (SE Y-1) OF 
SECTION 18, TOWNSHIP 13 SOUTH, RANGE 71 EAST, M.D.M., CLARK COUNTY, NEVADA, 
MORE PARTICULARLY DESCRIBED AS FOLLOWS: 

LOT TWO (2) AS SHOWN ON FILE IN FILE 100 OF PARCEL MAPS, PAGE 84, IN THE OFFICE OF 
THE COUNTY RECORDER, CLARK COUNTY, NEVADA. 

CLARK COUNTY, NEVADA 
JUDITH A. VANDEVER, RECORDER 

RECORDED AT REQUEST OF: 

Nr.VADA TITLE COMPANY 

04-11-2002 08:01 STX J 
OFFICIAL RECORDS 

BOOK: 200~0411 INST: . 00EI70 

1&. 00 RPTT: • 00 



WHEN RECORDED, M,:AIL TO: 
AMERICA FIRST CREDIT UNION 
4646 SO. 1500 W. STE 130 
OGDEN, UTAH84405 

ATTN: BUSINESS SERVICES 

TRUST DEED 
With Assignment of Rents 

THIS TRUST DEED, m•d• m;, ~ II I :JoO'J.. , botween MESQUJI& IAllW, LLC , as TRUSTOR, 
whose address is 28 ANTiffiM C ~IRCLE. HENDERSON. :NEVADA 89052 •. TIMOTHY W. BLACKBURN, AITORNEY, 
as TRUSTEE, and AMERICA FIRST CREDIT UNION a Utah Corporation, as BENEFICIARY. 

WITNESSETH: That Trustor CONVEYS AND WARRANTS TO TRUSTEE IN TRUST, WITH POWER OF SALE, the following 
described properties, situated in CLARK County, State ofNevada: 

SEE A IT ACHED "EXlllBIT A" FOR LEGAL DESCRIPTION 

LIQUOR STORE/MINI MART AND EIGHT ACRE LAND PARCEL 

APPROXIMATELY: 820 WEST MESQUITE BOULEVARD, MESQUITE, NEVADA 

Together with all the estate, right, title, and interest, including insurance, which trustor now has or may hereafter, acquire, either 
in law or inequity, in and to said premises; to have and to hold the same, together with the buildings and improvements thereon and ali 
alterations, additions or improvements now or hereafter made thereto, including all machinery, equipment, material, appliances, and fixtures 
now or hereafter installed or placed in said buildings or on said real property for the generation or distribution of air, water, heat, electricity, 
light, fuel or refrigeration or for ventilating or air conditioning purposes or for sanitary or drainage purposes, for the removal of dust, refuse 
or garbage and including stoves, ranges, cabinets,.Jaundry equipment, all elevators, awnings, window shades, Venetian blinds, drapery rods 
and brackets, screens, floor coverings, including all rugs and carpets attached to floors, lobby furnishings and incinerators and all other 
similar items and things; all to the items and things so specified and aD other similar items or things, whether now or hereafter placed on 
the property, being hereby declared to be, and in all circumstances, shall be construed to be, for and in connection with the purposes and 
powers of this trust deed, things affixed to and a part of the realty described herein; the specific enumerations herein not excluding, the 
general, and together with all singular lands, tenements, hereditaments, reversion and reversions, remainder and remainders, rents, issues, 
profits, privileges, water rights and appurtenances of every kind and nature thereunto belonging to or in any way appertaining, or which may 
be hereafter acquired and used or enjoyed with said property, or any part thereof, SUBJECT HOWEVER, to the right, power and authority 
hereinafter given to and conferred upon beneficiary to collect and apply such rents, issues, and profits. FOR THE PURPOSE OF 
SECURING (I) payment of the indebtedness evidenced by a promissory note of even date herewith, in the principal sum of S TWO 
M!LLION NINE HUNDRED THOUSAND AND NO/I 00 DOLLAR$ . , made by Trustor, payable to the order of Beneficiary at the 
times, in the manner and with interest as therein set forth, and any extensions and/or renewals or modifications thereof; (2) the performance 
of each agreement of Trustor herein contained; (3) the payment of such additional loans or advances as hereafter may be made to Trustor, 
or his successors or assigns, when evidenced by a promissory note or nofes reciting that theY are secured by this Trust Deed; and ( 4) the 
payment of all sums expended or advanced by Beneficiary under or pursuant to the terms hereof, together with interest thereon as herein 
provided. 

l.Upon request of the Beneficiary and from and after the date of such request, Trustor agrees to pay to Beneficiary in addition to 
the monthly payments of principal and interest payable under the terms of said note, monthly until said note is fully paid, the following sums: 

(a)An installment of the taxes and assessments levied or to be levied against the premises covered by this Trust Deed and an 
installment of the premium or premiums that will become due and payable to renew the insurance of the premises covered hereby agafinst 
loss. by fire or such other hazard as may reasonably be required by the Beneficiary in amounts, and in a company or companies, satisfactory 
to the Beneficiary. Such installments shali be equal, respectively. to the estimated premium or premiums for such insurance, and taxes and 
assessments, next due (as estimated by the Beneficiary) less all installments already paid therefor, divided by the number of months that are 
to elapse before one month prior to the date when such premium or premiums and taxes and assessments will become due. Such added 
payments shall not be, nor be deemed to be, trust funds but may be commingled with the general funds of the B.eneficiary, and no interest 
shall be payable in respect thereof. The said Beneficiary shall use such monthly payments to the extent they will suffice to pay such premium 
or premiums and taxes and assessments when due. 
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(b) ' All monthly·paymenis mentioned in the preceding subsection (a) of this paragraph 1. and all payments to be made under the pote 
secured hereby shall be added together, and the aggregate amount thereof shall be paid by the Trustor each month on the date 
specified in said note for the payment of monthly installments in a single payment to be allocated by tlie Beneficiary to the 
following items in the order set forth: 

1. Taxes, assessments, fll'e and other hazard insurance premiums; 
ii. Interest on said indebtedness secured hereby; 
m. Amortization of the principal of said indebtedness secured hereby . 

. Any deficiency in the amount of any such aggregate monthly payment shall constitute an event under this Trust Deed. 

2. If the Total of the payments made under (a) of paragraph I preceding shall exceed the amount of payments actually made 
by Beneficiary for taxes, assessments, or insurance premiums, as the case may be released, applied on any indebtedness secured hereby, or 
be credited by Beneficiary on subsequent payments to be made by Trustor. If, however, the monthly payments made under (a) of paragraph 
1 preceding shall not be sufficient to pay taxes, and assessments, and insurance premiums, as the case may be, when the same shall become 
due and payable, then Trustor shall pay to Beneficiary any amount necessary to make up the deficiency on or before the date when payment 
of such taxes, assessments, or insurance premiums shall be due. If there shall be a default under any of the provisions of this Trust Deed 
and thereafter a sale of the premises in accordance with the provisions thereof, or if the Beneficiary acquires the property otherwise after 
default, Beneficiary at its option may apply, at the time of commencement of such proceedings, or at the time the property is other.Vise 
acquired, the balance then remaining in the funds accumulated under (a) of paragraph 1 preceding, as a credit against the amount of principal 
then remaining unpaid under said note. 

TO PROTECT THE SECURITY OF THIS TRUST DEED, TRUSTOR AGREES: 

3. To keep said property in good condition and repair; not to remove or demolish any building thereon; to complete or restore 
promptly and in good workmanlike manner any building which may be constructed, damaged or destroyed thereon; to comply with all laws, 
covenants and restrictions affecting said property; not to commit or permit waste thereof; not to commit, suffer or permit any act upon said 
property in violation oflaw; to do all other acts which from the character or use of said property may be reasonably necessary, the specific 
enumerations herein not excluding the general; and, if the loan secured hereby or any part thereof is being obtained for the purpose of 
fmancing construction of improvements on said property, Trustor further agrees: 

(a) To commence construction prot.nptly and to pursue same with reasonable diligence to completion in accordance with plans 
and specifications satisfactory to Beneficiary, and 

(b) To allow Beneficiary to inspect said property at all times during construction. 

Trustee, upon presentation to it of an affidavit signed by Beneficiary, setting forth facts showing a default by Trustor under this 
numbered paragraph, is authorized to accept as true and conclusive all facts and statements therein, and to act thereon hereunder. 

4. To provide and maintain insurance, of such type or types and amounts as Beneficiary may require, on the improvements 
now existing or hereafter erected or placed on said property. Such insurance shall be carried in companies approved by Beneficiary with 
Joss payable clauses in favor of and in form acceptable to Beneficiary. In event of loss, Trustor shall give immediate notice to Beneficiary, 
who may make proof of Joss, and each insurance company concerned is hereby authorized and directed to make payment for such loss 
directly to Beneficiary instead of to Trustor and Beneficiaryjointly, and the insurance proceeds, or any part thereof, may be applied by 
Beneficiary, at its option, to the reduction of the indebtedness hereby secur.ed or to the restoration or repair of the property damaged. In the 
event that the Trustor shall fail to provide satisfactory hazard insurance within thirty days prior to the expiration of any expiring policy, the 
Beneficiary may procure, on the Trustor's behalf, insurance in favor of the Beneficiary alone. If insurance cannot be secured by the Trustor 
to provide the required coverage, this will constitute an active default under the terms of this Trust Deed. In the event of the foreclosure of 
this Trust Deed or other Transfer of title to the granted property in extinguishment, in whole or in part, of the debt secured hereby, all right, 
title, and interest of the Trustor in and to any insurance policy then in force shall pass to the purchaser or grantee. 

5. To deliver to, pay for and maintain with Beneficiary until the indebtedness secured hereby is paid in full, such evidence 
of title as Beneficiary may require, including abstracts of title or policies of title insurance and any extensions or renewals thereof or 
supplements thereto. 

6. To appear in and defend any action or proceeding purporting to affect the security hereof, the title to said property, or the 
rights or powers ofBeneficiary or Trustee; and should Beneficiary or Trustee ele<:t to also appear in or defend any such action or proceeding, 
to pay all costs and expenses, including cost of evidence of title and attorney's fees in a reasonable sum incurred. by Beneficiary or Trustee. 

2 
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7. To pay at least 10 days Jre delinquency all taxes and assessments afft. ... tg said property, including all assessments 
upon water company stock and all rents, assessments and charges for water, appurtenant to or used in connection with said property; to pay, 
when due, all encumbrances, charges, and lien with interest on said property or any part thereof, which at any time appear to be prior or 
superior hereto; to pay all costs, fees, and expenses of this Trust. 

8. Should Trustor fail to make any payment or to do any act as herein provided, then BenefiCiary or Trustee, but without 
obligation so to do and without notice to or demand upon Trustor and without releasing Trustor from any obligation thereof, may: M~e 
or do the same in such manner and to such extent as either may deem necessary to protect the security hereof. Beneficiary of Trustee being 
authorized to enter upon said property for such purposes; commence, appear in and defend any action or proceeding purporting to affect 
the security hereof or the rights of powers of Beneficiary of Trustee; pay, purchase, contest, or compromise any encumbrance, charge or 
lien which in the judgement of either appears to be prior or superior hereto; and in exercising any such powers, incur any liability, e~d 
whatever amounts in its absolute discretion it may deem necessary therefor, including cost of evidence of title, employment of counsel, and 
payment of reasonable counsel fees. 

9. That the Beneficiary shall have the right to inspect said property at any and all times during usual business hours. 

10. To pay immediately and without demand all sums expended hereunder by Beneficiary or Trustee with Interest from date 
of expenditure at the Credit Union's maximum rate for unsecured loans until paid, and the repayment thereof shall be secured hereby. 

IT IS MUTUALLY AGREED THAT: 

11. Should said property or any part thereof be taken or damaged by reason of any public improvement or condemnation 
proceeding, or damaged by fire, or earthquake, or in any other manner, Beneficiary shall be entitled to all compensation, awards, and other 
payments or relief therefor, and shall be entitled at its option to commence, appear in and prosecute in it's own name, any action or 
proceedings, or to make any compromise or settlement, in connection with such taking or damage. All such compensation, awards, damages, 
rights of action and proceeds, including the proceeds of any policies offrre and other insurance affecting said property, are hereby assigned 
to Beneficiary, who may, after deducting therefrom all its expenses, including attorney's fees, apply the same on any indebtedness secured 
hereby. Trustor agrees to execute such further assignments of any compensation, award, damages, and rights of action and proceeds as 
Beneficiary or Trustee may require. 

12. At any time and from time to time upon written request of Beneficiary, payment ofits fees and presentation of this Ttust 
Deed and the note for endorsement (in case of full reconveyance, for cancellation and retention), without affecting the liability of any person 
for the payment of the indebtedness secured hereby, Trustee may (a) consent to the making of any map or plat of said property; (b)join in 
granting any easement or creating any restriction thereon; (c) join in any subordination or other agreement affecting this Trust Deed or the 
lien or charge thereof; (d) grant any extension or modification of the terms of this loan; (e) reconvey, without warranty, all or any part of 
said property; (f) take other or additional security for the payment thereof. The grantee in any reconveyance may be described as "the person 
or persons entitled thereto," and the recitals therein of any matters or facts shall be conclusive proof of the truthfulness thereof. Tru$tor 
agrees to pay reasonable Trustee's fees for any of the services mentioned in this paragraph. 

•' 

13. As additional security, Trustor hereby assigns to Beneficiary, during the continuance of these trusts, aU rents, issues, 
royalties, and profits of the property affected by this Trust Deed. Until Trustor shall default in the payment of any indebtedness secured 
hereby or in the performance of any agreement hereunder, Trustor shall have the right to collect all such rents, issues, royalties, and profits 
earned prior to default as they become due and payable. If Trustor shall d.efault as aforesaid, Irustor's right to collect any of such moneys 
shall cease and BenefiCiary shall have the right, with or without taking possession of the property affected hereby, to collect all rents, 
royalties, issues, and profits. Failure or discontinuance of Beneficiary at any time or from time to time to collect any such moneys shall not 
in any manner affect the subsequent enforcement by Beneficiary of the right, power, and authority to collect the same. Nothing contained 
herein, nor the exercise of the right by Beneficiary to collect, shall be, or be construed to be, an affirmation by Beneficiary of any tenancy, 
lease or option, nor an assumption of liability under, nor a subordination of the lien or charge of this Trust Deed to any such tenancy, lease 
or option. 

14. Upon any default by Trustor hereunder, Beneficiary may at any time without notice, either in person, by agent, or by a 
receiver to be appointed by a court (Trustor hereby consenting to the appointment of Beneficiary as such receiver), and without regard to 
the adequacy of any security for the indebtedness hereby secured, enter upon and take possession of said property or any part thereof, in 
its own name sue for or otherwise collect said rents, issues, and profits, including those past due and unpaid, and apply the same, less costs 
and expense of operation and collection, including reasonable attorney's ·fees, upon any indebtedness secured hereby, and in such order as 
Beneficiary may determine. 
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thereof as aforesaid, shall not cure or waiv· -.ny default or notice of default hereunder or in· 1idate any act done pursuant to such notice. 

16. Failure on the part of Beneficiary to promptly enforce any right hereunder shall not operate as a waiver of such. right and 
the waiver by Beneficiary of any default or acceptance of payment of any sum secured hereby after its due date shall not constitute a wa~ver 
of any other subsequent default. 

17. In the event of the passage, after the date of this Trust Deed, of any law deducting from the value ofthe property for the 
purposes of taxation, any lien thereon, or changing in any way the laws now in force for the taxation of trust deeds or debts secured by trust 
deed, or the manner of the collection of any such taxes, so as to affect this Trust Deed, the indebtedness secured hereby shall immediately 
become due and payable at the option oftheBeneficiary. 

18. Time is of the essence hereof. Upon default by Trustor in the payment of any indebtedness secured hereby or in the 
perfonnance of any agreement hereunder or in the event a receiver or a trustee is appointed for Trustor of Trustor's property, or Trustor 
makes an assignment for benefit of creditors, or Trustor becomes insolvent, or a petition is filed by or against Trustor pursuant to any ofthe 
United States Bankruptcy Act, as amended, all sums secured hereby shall immediately become due and payable at the option ofBeneficiiry. 
In the event of such default, Beneficiary may execute or cause Trustee to execute a written notice of default and of election to cause said 
property to be sold to satisfy the obligation hereof, and Trustee shall file such notice for record in each county wherein said property or some 
part or parcel thereof is situated. Beneficiary also shall deposit with Trustee, the note and all documents evidencing expenditures secured 
hereby. 

19. After the lapse of such time as may then be required by law following the recordation of said notice of default, and notice 
of default and notice of sale having been given as then required by law, Trustee, without demand on Trustor, shall sell said property on the 
date and at the time and place designated in said notice of sale, either as a whole or in separate parcels, and in such order as it may determine 
(but subject to any statutory right of Trustor to direct the order in which such property, if consisting of several known lots or parcels, shall 
be sold), at public auction to the highest bidder, the purchase price payable in lawful money of the Untied States at the time of sale. The 
person conducting the sale may, for any cause he deems expedient, postpone the sale from time to time until it shall be completed and, in 
every such case, notice of postponement shall be given by public declaration thereof by such person at the time and place last appointed for 
the sale; provided, if the sale is postponed for longer than one day beyond the day designated in the notice of sale, notice thereof shall be 
given in the same manner as the original notice of sale. Trustee shall execute and deliver to the purchaser its Deed conveying said property 
so sold, but without any covenant or warranty, express or implied. The recitals in the Deed of any matters or facts shall be conclusive proof 
of the truthfulness thereof. Any person, including Beneficiary, may bid at the sale. Trustee shall apply the proceeds of the sale to payment 
of (1) the costs and expenses of exercising the power of sale and of the sale, including the payment of the Trustee's and attorney's fees; (2) 
cost of any evidence of title procured in connection with such sale and revenue stamps on Trustee's Deed; (3) all sums expended under the 
tenns hereof, not then repaid, with accrued interest at the Credit Union's maximum rate for unsecured loans from date of expenditure; (4) 
all other sums then secured hereby; and (5) the remainder, if any, to the person or persons legally entitled thereto, or the Trustee, in its 
discretion, may deposit the balance of such proceeds with the County Clerk of the county in which the sale took place. 

20. Trustor agrees to surrender possession of the hereinabove described Trust property to the Purchaser at the aforesaid sale, 
immediately after such sale, in the event such possession has not previ.ously been surrendered by Trustor. 

21. Upon the occurrence of any defauh hereunder, Beneficiary shall have the option to declare all sums secured hereby 
immediately due and payable and foreclose this Trust Deed in the manner provided by law for the foreclosure of mortgages on real property 
and Beneficiary shall be entitled to recover in such proceedings all costs and expenses incident thereto, including a reasonable attorney's 
fees in such amount as shall be fixed by the court. • _ 

22. Beneficiary may appoint a successor trustee at any time by filing for record in the office of the County Recorder of each 
county in which said property or some part thereof is situated, a substitution of trustee. From the time the substitution is filed for recprd, 
the new trustee shall succeed to all the powers, duties, authority and title of the trustee named herein or of any successor trustee. Each such 
substitution shall be executed and acknowledged, and notice thereof shall be given and proof thereof made, in the manner provided by law. 

23. This Trust Deed shall apply to, inure to the benefit of and bind all parties hereto, their heirs, legatees, devi$es, 
administrators, executors, successors and assigns. AU obligations of Trustor hereunder are joint and several. The term nBeneficiary" Shall 
mean the owner and holder, including any pledge, of the note secured hereby. In this Trust Deed, whenever the context so requires, the 
masculine gender includes the feminine and/or neuter, and the singular number includes the plural. 

24. Trustee accepts this Trust when this Trust Deed, duly executed and acknowledged, is made a public record as provided 
by law. Trustee is not obligated to notify any party hereto of pending sale under any other Trust Deed or of any action or proceeding in 
which Trustor, Beneficiary, or Trustee shall be a party, unless brought by Trustee. 

4 
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. 25. This Trust; Deed shall bf' "')DStrued according to the laws of the State of A , v. 11/.t~L ~ ~.-{_ r -. 
26. . Notwithstanding any provis.ion herein or in said note, ~he totalli~?~li~ f.~or payments in.JI:Jhoah!_re,o~terest shall not 

exceed the limits now imposed by the applicable laws of the State of" /llV. ~.:=.... @ ~ fN 

27. If any provision hereof should be held unenforceable or void, then such provision shall be deemed separable from the 
remaining provisions and shall in no way affect the validity of this Trust Deed. 

28. The undersigned Trustor requests that a copy of any notice of defauh and of any notice of sale hereunder be mailed to ~im 
at the address hereinbefore set forth. 

Signature of Trustor: 

BY: MESQUITE, J A·~EZ LLC /,.'"P"' . 

Fra co Soro, Managing Member 

gton, Managing Member 

LLC ACKNOWLEDGMENT 
STATE OF NEVADA 

:ss 
COUNTY OF 

the signer(s) of the above instrument, who duly acknowledged to me that he/she is a member of__.!....!..l.l.~~~----
'.:)e.}f:z._ l I L , L.L.C. and that he/she 

Residing at: 

My Commission Expires: 

JOY K. HEARN 
Notory Public Nevada 

NO 96-3887.1 
My oppt. up. 9 • 200.4 
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REQUEST FOR FULL RECONVEYANCE 

(To be used only when indebtedness secured hereby has been paid in full) 

TO: Trustee. 

The undersigned is the legal owner and holder of the note and all other indebtedness secured by the within Trust Deed. 
Said note, together with all other indebtedness secured by said Trust Deed has been fully paid and satisfied; and ypu 
are hereby requested and directed, on payment to you of any sums owing to you under the tenns of said Trust Deed, 
to cancel said note above mentioned, and all other evidences of indebtedness, secured by said Trust Deed delivered 
to you herewith, together with the said Trust Deed, and to reconvey, without warranty, to the parties designated by 
the terms of said Trust Deed, all of the estate now held by you thereunder. 

Dated _____ _, 20_ 

-

6 Initials --

J. 

,• 
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.. OrderNuu.1ber: 02-01-1442-SPC 

EXHIBIT "A" 
LEGAL DESCRIPTION 

THAT PORTION OF THE NORTH HALF (N *)OF THE SOUTHEAST QUARTER (SE Y..) OF 
SECTION 18, TOWNSHIP 13 SOUTH, RANGE 71 EAST, M.D.M, CLARK COUNTY, NEVADA, 
MORE PARTICULARLY DESCRIBED AS FOLLOWS: 

LOT TWO (2) AS SHOWN ON FILE IN FILE 100 OF PARCEL MAPS, PAGE 84, IN THE OFFICE OF 
THE COUNTY RECORDER, CLARK COUNTY, NEVADA. 

- -
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CDf- fb--?o2-o&' 
WHEN RECORDED, MAIL TO: 
AMERICA FIRST CREDIT UNION 
ATTN: BUSINESS SERVICES 
P.O. Box 9339 Ogden, Utah 84409-0339 

EZ, UC #718299-1.1 

DUE- ON· TRANSFER RIDER 

Notice: This rider adds a provision to the Security Instrument allowing the Lender to require repayment of the Note 
in full upon transfer of the property. 

This Due-On '!lrwfcr b made !his ff e •' ( / t/) J:S_ ~ b incoq>orated into and shall be deemed to """"' and 
supplement the Mortgage, Deed of Trust:{ Deed to Secure Debt (the "Security Instrt.nnent") of the same date given by the undersign~ 
(the "Borrower") to secure Borrower's Note to America First Credit Union (the "Lender") of the same date (the "Note") and 
covering the property described in the Security Instrument and located at: 

See Exhibit "A • for exact legal descriotion of the oropeny. 

UQUOR STOREIMlNI MART AND EIGHT ACRE LAND PARCEL 

APPROXIMATELY: 820 WEST MESQUITE BOULEY ARD, MESQUITE, NEVADA 

AMENDED COVENANT. ln addition to the covenants and agreements made in the Security Instrument, Borrower and Lender f'urther 
covenant and agree as follows: 

A. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST lN BORROWER 

Transfer of the Property or a Beneficial Interest in Borrower. If all or any part of the Property or an interest therein is sold or 
transferred by Borrower (or if a beneficial interest in Borrower is sold or transferred and Borrower is not a natural person or persons . . . 
but is a corporation, partnership, trust or other legal entity) without Lender's prior written consent, excluding (a) the creation of a lien 
or encumbrance subordinate to this Security Instrument which does not relate to a transfer of rights of occupancy in the property, (b) 
the creation of a purchase money security interest for household appliances, (c) a transfer by devise, decent or by operation of law upan 
the death of a joint tenant or (d) the grant of any leasehold interest of tb£ee years or less not-eontaining an option to purchase, Lender 
may, at Lender's option, declare all the sums secured by this Security Instrument to be immediately due and payable. 

If Lender exercises such option to accelerate, Lender shall mail Borrower notice of acceleration. Such notice shall provide a periOO 
of not less than 30 days from the date the notice is mailed within which Borrower may pay the sums declared due. If Borrower fails 
to pay such sums prior to the expiration of such period, Lender may, without further notice or demand on Borrower, invoke any 
remedies permitted by the Trust Deed for collection, possession and foreclosure. 

Borrower will continue to be obligated under the Note and this Security Instrument unless Lender releases Borrower in writing. 

Page 1 of 2 
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' 

IN WITNESS WHEREOF, Borrower has executed this Due.-On· Transfer Rider. 

BY: MESQUITE J 

LLC ACKNOWLEDGMENT 
STATE OF NEVADA 

:ss 
COUNTY OF 

the signer(s) o~e abovei:trum~nt, who duly acknowledg to me he/she is a member of. __________ __ 

_ 1'f\..;;~· l-!-l<.W~~ki'•M~~I6:......__..~.L.l~obaoc::.t=------------------• L.L.C. and that he/she executed the same. 

Residing at: 

My Commission Expires: 

JOY K. HEARN 
Notary Public Nevada 

NQ 96-3887.1 
!itXf>. Aug. 9, 2004 

Page 2 of 2 
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EXHmiT ~'A" 
LEGAL DESCRIPTION 

THAT PORTION OF THE NORm HALF (N Y2) OF THE SOum:EAST QUARTER (SE ~}OF 
SECTION 18, TOWNSHIP 13 SOum, RANGE 71 EAST, M.D.M., CLARK COUNTY, NEVADA, 
MORE PARTICULARLY DESCRIBED AS FOLLOWS: 

LOT TWO (2) AS SHOWN ON FILE IN FILE 100 OF PARCEL MAPS, PAGE 84, IN THE OFFICE OF 
THE COUNTY RECORDER, CLARK COUNTY, NEVADA. 

-
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RPLY 
Bogatz Law Group 
I. SCOTT BOGATZ, ESQ. 
Nevada Bar No. 3367 
CHARLES M. VLASIC III, ESQ. 
Nevada Bar No. 11308 
3800 Howard Hughes Parkway, Suite 1850 
Las Vegas, Nevada 89169 
Telephone: (702) 776-7000 
Facsimile: (702) 776-7900 
sbouatz@isbnv.com ---------""---------------------------------------· 
cvlasic@ is bnv .com 
Attorneys for Defendants 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Electronically Filed 
08/27/2013 08:10:55 AM 

' 

~j.~A4F 
CLERK OF THE COURT 

AMERICA FIRST FEDERAL CREDIT 
UNION, a federally chartered credit union, Case No.: A-13-679511-C 

Plaintiff, 

vs. 

FRANCO SORO, an individual; MYRA 
TAIGMAN-FARRELL, an individual; 
ISAAC FARRELL, an individual; KATHY 
ARRINGTON, an individual; AUDIE 
EMBESTRO, an individual; DOES 1 
through 10; ROE ENTITIES I through X, 

Defendants. 

Dept. No.: XXX 

Date: August 29, 2013 

Time: 9:00 a.m. 

DEFENDANTS' REPLY IN SUPPORT OF MOTION TO DISMISS 

Defendants, FRANCO SORO, MYRA TAIGMAN-FARRELL, ISAAC FARRELL, 

KATHY ARRINGTON, and AUDIE EMBESTRO (hereinafter collectively referred to as 

"Defendants"), through their attorneys of record, the law firm of Bogatz Law Group, hereby 

respectfully files this Reply in Support of Motion to Dismiss. This Reply is made and based 

upon all the papers, pleadings and records on file herein, together with the following points and 
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authorities, and any oral argument entertained by the Court at the time of the hearing in this 

matter. 

Dated this 27th day of August, 2013. 

BOGATZ LAW GROUP 

By: /s/ Charles M. Vlasic III 
I. Scott Bogatz, Esq. 
Nevada Bar No. 3367 
Charles M. Vlasic III, Esq. 
Nevada Bar No. 11308 
3800 Howard Hughes Parkway, Suite 1850 
Las Vegas, Nevada 89169 
Attorneys for Defendants 

MEMORANDUM OF POINTS & AUTHORITIES 

I. INTRODUCTION1 

There is no dispute that the parties hereto expressly agreed that any dispute arising under 

the loan documents in question would be adjudicated by a Utah court. In its Opposition, 

America First offers just two reasons why this Court should deny the pending Motion to Dismiss. 

First, America First mistakenly argues that the forum selection clauses contained in the loan 

documents can be ignored because its right to seek a deficiency judgment did not arise from the 

loan documents themselves, but rather from Nevada statutes. Second, America First improperly 

suggests that the forum selection clauses contained in the loan documents can be ignored because 

they are permissive, rather than mandatory in nature. For a variety of reasons set forth in more 

detail below, however, neither of these arguments survive scrutiny. In fact, nothing contained in 

the Opposition filed by America First requires, let alone allows this Court to deny the pending 

Motion to Dismiss. Accordingly, because the loan documents at the center of this dispute 

mandate that only a Utah court has jurisdiction to entertain the claims brought by America First 

1 Unless otherwise stated herein, the capitalized terms herein have the same meanings ascribed to them in 
the underlying Motion to Dismiss filed by the Defendants on July 29, 2013. 
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in its Complaint, this case must be dismissed pursuant to Nevada Rules of Civil Procedure 

12(b)(1) and 12(h)(3). 

II. LEGAL ARGUMENT 

A. AMERICA FIRST IS ATTEMPTING TO ENFORCE AND RECOVER 
UPON AN OBLIGATION CREATED BY A PROMISSORY NOTE, NOT 
NEVADA'S STATUTES. 

In its Opposition, America First argues that its "right to seek a deficiency judgment did 

not anse from any provision of the Loan Documents themselves, but rather from Nevada 

statute."2 Based upon this erroneous supposition, America First suggests that the Court should 

simply ignore the applicable law and jurisdiction selection clauses contained in the underlying 

Loan Documents. This argument is demonstrative of either a fundamental misunderstanding of 

basic contract and real property law, or a transparent attempt to confuse and mislead the Court 

with semantics. In either case, this argument lacks merit. 

"In Nevada, promissory notes on real estate loans are typically secured by deeds of trust 

on the property." Edelstein v. Bank of New York Mellon, 286 P.3d 249,254 (2012). '"The note 

represents the right to the repayment of the debt, while the [deed of trust] ... represents the 

security interest in the property that is being used to secure the note."' Id. (emphasis added) 

(quoting Robert E. Dordan, Mortgage Electronic Registration Systems (MERS), Its Recent Legal 

Battles, and the Chance for a Peaceful Existence, 12 Loy. J. Pub. Int. L. 177, 180 (2010)). 

"When the grantor defaults on the note, the deed-of-trust beneficiary can select the 

judicial process for foreclosure pursuant to NRS 40.430 or the "nonjudicial" foreclosure-by-

trustee's sale procedure under NRS Chapter 107." Id. (citing Nev. Land & Mtge. v. Hidden 

Wells, 83 Nev. 501, 504, 435 P.2d 198, 200 (1967)). Moreover, "a party can bring an action on 

the note for a deficiency judgment .... " Nev. Land & Mortgage Co., 83 Nev. at 504, 435 P.2d 

at 200 (emphasis added); see Welburn v. Eighth Judicial Dist. Court of State of Nev. In & For 

Cnty. of Clark, 107 Nev. 105, 106, 806 P.2d 1045, 1046 (1991). The Supreme Court of Nevada 

explained this concept long ago: 

2 See August 20, 2013 Opposition to Motion to Dismiss at p. 3 : <JI<li 14- 15. 
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Where a default has occurred, a beneficiary, under a deed of trust, can select the 
judicial process for foreclosure pursuant to NRS 40.430, or the procedure under 
NRS ch. 107, of foreclosure by a trustee's sale and then bring an action on the 
promissory note for any deficiency which may occur. 

Nev. Land & Mortgage Co., 83 Nev. at 504, 435 P.2d at 200 (emphasis added). 

Put simply, Nevada's statutes, in and of themselves, do not grant any independent rights 

to creditors, nor do they create any independent obligations upon borrowers or guarantors. 

Rights to receive payments and obligations to make payments arise under contracts between 

parties. Nevada's statutes, and particularly NRS 40.455 merely sets forth the processes and 

procedures for enforcing these rights and obligations and for obtaining a deficiency judgment 

following a default on the underlying loan documents. See NRS 40.451 et al.; Carrillo v. Valley 

Bank of Nev., 103 Nev. 157, 160 n.1, 734 P.2d 724, 726 n.1 (1987) (noting "[t]he proper 

procedure ... to follow in seeking a deficiency judgment is set forth in NRS 40.455."); Verreaux 

v. D'Onofrio, 108 Nev. 142, 144, 824 P.2d 1021, 1022 (1992) (internal citations omitted) 

(stating '"NRS Chapter 40 'provides a comprehensive scheme of creditor and debtor protection 

with respect to the foreclosure and sale of real property subject to security interests.""). 

Accordingly, the argument that America First's "right to seek a deficiency judgment did not arise 

from any provision of the Loan Documents themselves, but rather from Nevada statute[s]" must 

be rejected by this Court. 

B. AMERICA FIRST IS ATTEMPTING TO A VOID ITS CONTRACTUAL 
OBLIGATIONS UNDER THE LOAN DOCUMENTS. 

America First's mischaracterization of the applicable jurisdiction selection clauses 

contained in the Loan Documents as merely permissive, represents a disingenuous attempt to 

avoid its contractual obligations under the Loan Documents.3 

America First manages to cite just two cases in support of its argument that the language 

contained in the Loan Documents was inserted by them merely to suggest that Utah might have 

jurisdiction over any dispute in connection with the Loan at issue herein- City of New Orleans v. 

3 See August 20, 2013 Opposition to Motion to Dismiss at pp. 3- 5. 

Page 4 of 8 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
0 

~ tn 0 
13 ~ 00 0 - ~ 

"' r--0 ~ ' 
·- 'D ~ "~r--(/"]"~ r- 14 Cj ~~ ~ 
" oo N 

~S:,12 ,."d~ 

15 t;; " .. < : i) ~ 
...:I 1! z. fl., 

bJJ~ 16 N""O :r: bJJ 0 
E-- "'o "O>r--< t;; ~ ~ 

17 Cj ~ j [::: 
0 :r: N' 

0 0 
~ 0 r-- 18 00 ~ 

"' 
19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Mun. Admin. Servs., Inc., 376 F.3d 501 (5th Cir. 2004) and Hunt Wesson Foods, Inc. v. 

Supreme Oil Co., 817 F.2d 75 (9th Cir. 1987).4 First, it is important to note that neither of these 

cases were decided under Nevada law, so neither case is binding upon this Court.5 It is also 

important to note that neither of these cases analyzed the same language contained in the 

underlying Loan Documents.6 Most importantly, it is important to note that in both of these 

cases, the respective courts noted that the contracts in question should be construed against the 

dafter. 7 Ironically, that is exactly what the Defendants have asked the Court to do in this case, as 

set forth in more detail below. 

Indeed, it is well settled in Nevada that "[p] arties are free to contract, and the courts will 

enforce their contracts if they are not unconscionable, illegal, or in violation of public policy." 

Rivero v. Rivero, 125 Nev. 410, 429, 216 P.3d 213, 226-227 (2009) (citing NAD, Inc. v. Dist. 

Ct., 115 Nev. 71, 77, 976 P.2d 994, 997 (1999) (explaining that "parties are free to contract in 

any lawful matter")). In fact, the Supreme Court of Nevada has specifically held: 

It is not a proper function of the court to re-write or distort a contract under the 
guise of judicial construction. The law will not make a better contract for parties 
than they themselves have seen tit to enter into, or alter it for the benefit of one 
party and to the detriment of the other. The judicial (unction of a court oflaw is 
to enforce the contract as it is written. 

Pioneer Title Ins. & Trust Co. v. Cantrell, 71 Nev. 243, 245-246, 286 P.2d 261, 263 (1955) 

(internal citations omitted) (emphasis added). It is also well settled that any ambiguity in a 

contract will be construed against the drafter. Anvui, LLC v. G.L. Dragon, LLC, 123 Nev. 212, 

215-16, 163 P.3d 405, 407 (2007) (citing Mullis v. Nev. Nat'l Bank, 98 Nev. 510, 513, 654 P.2d 

533, 535 (1982)). 

4 See August 20, 2013 Opposition to Motion to Dismiss at p. 5. 

5 City of New Orleans, 376 F.3d 501 (interpreting Louisiana law); Hunt Wesson Foods, Inc., 817 F.2d 75 
(interpreting California law). 

6 City of New Orleans, 376 F.3d at 504-05; Hunt Wesson Foods, Inc., 817 F.2d at 76. 

7 City of New Orleans, 376 F.3d at 505; Hunt Wesson Foods, Inc., 817 F.2d at 78. 
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Importantly, the Supreme Court of Nevada also holds that as long as a forum selection 

clause has been "obtained through 'freely negotiated' agreements and [is] not 'unreasonable and 

unjust,"' it should be enforced. Tandy Computer Leasing, a Div. of Tandy Electronics, Inc. v. 

Terina's Pizza, Inc., 105 Nev. 841, 843, 784 P.2d 7, 8 (1989) (quoting Burger King Corp. v. 

Rudzewicz, 471 U.S. 462, 472 n. 14 (1985)) (holding that a forum selection clause stating 

"jurisdiction would be in Texas and venue in Fort Worth, Texas" would have been enforceable if 

the parties had negotiated the clause); see The MIS Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 

12 (1972). 8 Moreover, the Supreme Court of Nevada expressly held that forum selection clauses 

should not be "rendered meaningless by allowing parties to disingenuously back out of their 

contractual obligations through attempts at artful pleading." Tuxedo Int'l Inc. v. Rosenberg, 127 

Nev._, 251 P.3d 690, 693 (2011). 

In this case, as set forth in the underlying Motion, the parties entered into a Loan 

Agreement which expressly and unambiguously provided that "[t]he parties agree and submit 

themselves to the jurisdiction of the courts of the State of Utah with regard to the subject 

matter of th[at] agreement."9 Similarly, the Note evidencing the loan at issue in this litigation 

provided that if "there is a lawsuit, [Defendants] agree[] to submit to the jurisdiction of the 

court in the county in which Lender is located"- which is in the State of Utah. 10 

America First drafted these Loan Documents. As the drafter, America First could have 

left the applicable jurisdiction selection clauses out the Loan Documents completely, or they 

could have identified and inserted Nevada, or any other state[s] they wanted. For whatever 

8 It is important to note that America First mischaracterizes the holding from the United States Supreme 
Court in Breman. 8 In its Opposition, America First incorrectly suggests that Breman stands for the 
proposition that only forum selection clauses which contain exclusive or "mandatory" language can be 
enforced. See August 20, 2013 Opposition to Motion to Dismiss at p. 5 : <JI 10- 17. A closer reading of 
Breman, however, actually reveals the importance that the United States Supreme Court placed on 
enforcing forum selection clauses in general, a sentiment clearly shared by Nevada Courts. Bremen, 407 
U.S. at 12; Tandy, 105 Nev. at 843, 784 P.2d at 8. 

9 See July 29, 2013 Motion to Dismiss at Exhibit A at p. 6 (emphasis added). 

10 See July 29, 2013 Motion to Dismiss at Exhibit Bat p. 3 (emphasis added). The Defendants did not 
reference the Deed of Trust at issue, which does contain a Nevada choice of law provision, because the 
Deed of Trust merely represents the security interest in the property, not the underlying obligation upon 
which America First is suing. See Edelstein, 286 P.3d at 254. 
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reason, however, when it drafted these agreements, America First deliberately and specifically 

chose to only identify Utah as the state which would have subject matter over this dispute, and 

specifically as the state in which any lawsuit between the parties would be brought. This is what 

the parties bargained for and agreed to. America First has not alleged that these Loan 

Documents were unconscionable, illegal, or in violation of public policy. Furthermore, America 

First has not alleged that the Loan Documents were not freely negotiated, unreasonable or unjust. 

Accordingly, this Court should not, and cannot allow this express, deliberate jurisdiction 

selection language to be ignored and rendered meaningless by America First now simply because 

it apparently believes that doing so would convenient or advantageous to its case against the 

Defendants. See Tuxedo, 127 Nev. at_, 251 P.3d at 693; Cantrell, 71 Nev. at 245-246, 286 

P.2d at 263. 

III. CONCLUSION 

Given the foregoing, and as set forth more fully in the underlying Motion to Dismiss, this 

case must be dismissed because this Court does not have subject matter jurisdiction over this 

dispute. Pursuant to the express terms of the Loan Documents freely entered into by the parties 

hereto, only a Utah court has jurisdiction to entertain the claims brought by America First in its 

Complaint. For these reasons, the underlying Complaint must be dismissed pursuant to NRCP 

12(b)(1) and 12(h)(3). 

Dated this 27th day of August, 2013. 

BOGATZ LAW GROUP 

By: /s/ Charles M. Vlasic 
I. Scott Bogatz, Esq. 
Nevada Bar No. 3367 
Charles M. Vlasic III, Esq. 
Nevada Bar No. 11308 
3800 Howard Hughes Parkway, Suite 1850 
Las Vegas, Nevada 89169 
Attorneys for Defendants 
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CERTIFICATE OF MAILING 

I hereby certify that on the 27th day of August, 2013, I served a copy of the foregoing 

DEFENDANTS' REPLY IN SUPPORT OF MOTION TO DISMISS upon each of the 

parties by depositing a copy of the same in a sealed envelope in the United States Mail, Las 

Vegas, Nevada, First-Class Postage fully prepaid, and addressed to: 

Stanley W. Parry, Esq. 
Timothy R. Mulliner, Esq. 
BALLARD SPAHR LLP 

100 North City Parkway, Suite 1750 
Las Vegas, NV 89106 
Attorneys for Plaintiff 

and that there is a regular communication by mail between the place of mailing and the place(s) 

so addressed. 

/s/ Mike Li 
An employee of Bogatz Law Group 
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A-13-679511-C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Breach of Contract COURT MINUTES August 29, 2013 

A-13-679511-C 

August 29, 2013 

America First Federal Credit Union, Plaintiff(s) 
vs. 
Franco Soro, Defendant(s) 

9:00AM Motion to Dismiss 

HEARD BY: Wiese, Jerry A COURTROOM: RJC Courtroom 14A 

COURT CLERK: Alice Jacobson 

RECORDER: 

REPORTER: Kristy Clark 

PARTIES 
PRESENT: Mulliner, Tim 

Vlasic, Charles 
Attorney 
Attorney 

JOURNAL ENTRIES 

-Mr. Vlasic argued the case should be in the State of Utah and this Court did not have jurisdiction. 
Opposition by Mr. Mulliner. COURT ORDERED, matter taken UNDER ADVISEMENT and will issue 
an Order from Chambers. 

CLERK'S NOTE: Refer to Order filed 9/9/13 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

~J·~YW, 
CLERK OF THE COURT 

AMERICA FIRST FEDERAL CREDIT ) 
UNION, a federally chartered credit union, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) 
FRANCO SORO, an individual; MYRA ) 
TAIGMAN-FARRELL, an individual; ) 
ISAAC FARRELL, an individual; KATHY ) 
ARRINGTON, an individual; AUDIE ) 
EMBESTRO, an individual; DOES 1 through ) 
10; ROE ENTITIES I through X, ) 

) 
Defendants. ) 

) 

INTRODUCTION AND FINDINGS OF FACT. 

Case No.: A679511 
Dept. No.: XXX 

ORDERRE: 
DEFENDANTS' MOTION 
TO DISMISS 

This matter stems· from a business agreement, entered into in approximately 

2002. At that time, America First apparently entered into a Business Loan Agreement 

whereby America First agreed to lend and Defendants agreed to borrow, approximately 

$2,900,000.00 for business purposes. On or about the same date, a Commercial 

Promissory Note was executed, and it was secured by a Trust Deed with Assignment of 

Rents. 

America First apparently went through the process of a non-judicial 

foreclosure of the subject Clark County, Nevada, property, and now seeks a deficiency 

judgment for the remaining amount which is allegedly owing. 

On 7/29/13, the Defendants filed a Motion to Dismiss before this Court, 

arguing that this court does not have subject matter jurisdiction over this matter, due to 

the parties' agreement, which stipulates to the jurisdiction of the State of Utah. Plaintiff 

filed an Opposition on 8/20/13, and the Defendant~ filed a Reply on 8/27/13. This matter 
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I came on before this Court on August 29, 2013. Plaintiff was represented by Tim 

2 Mulliner, Esq., and Defendant was represented by Charles Vlasic, Esq. The Court heard 

3 oral argument, but took the matter, under advisement because the Court had not had the 

4 opportunity to review the Defendant's Reply brief prior to the hearing, as a copy had not 

5 been provided to chambers and Odyssey did not show a copy, even at the time of the 

6 hearing. The Court has now had an opportunity to review all of the pleadings, and enters 

7 the following Order. 

8 The Defendants' Motion to Dismiss is based on NRCP 12(b)(l) and NRCP 

9 12(h)(3). Those Rules read in pertinent part as follows: 

10 

II 
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13 
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27 

28 4 

... the following defenses may at the option of the pleader be made by motion: 
(I) lack of jurisdiction over the subject matter. 1 

Whenever it appears by suggestion of the parties or otherwise that the court 
lacks jurisdiction of the subject matter, the court shall dismiss the action. 2 

The Business Loan Agreement in this case contained language as follows: 

Applicable Law. This Agreement (and all loan documents in connection with 
this transaction) shall be governed by and construed in accordance with the 
laws of the State of Utah. 
Jurisdiction. The parties agree and submit themselves to the jurisdiction of 
the courts of the State of Utah with regard to the subject matter of this 
agreement. 3 

The Commercial Promissory Note contained language as follows: 

If there is a lawsuit, Borrower(s) agrees to submit to the jurisdiction of the 
court in the county in which Lender is located.4 

NRCP l2(b)(l). 
NRCP l2(h)(3). 
See Business Loan Agreement at pg. 6. 
See Commercial Promissory Note at pg. 3. 

2 



,, 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

The Trust Deed contained language as follows: 

This Trust Deed shall be construed according to the laws of the State of NV. 
Notwithstanding any provision herein or in said note, the total liability for 
payments in the nature of interest shall not exceed the limits now imposed by 
the applicable laws of the State ofNV.5 

Although the Trust Deed includes language indicating that Nevada law applies, 

the Trust Deed is simply security for the Promissory Note. 6 

Plaintiffs attempt to obtain a deficiency judgment is an action based upon the 

Business Loan Agreement and the Commercial Promissory Note, not based on the Trust 

Deed. The Plaintiff has already foreclosed on the subject property. 

Plaintiffs argue that the language contained in the Loan Agreement and in the 

Promissory Note constitutes a "consent" to jurisdiction in Utah, but does not indicate that 

"exclusive jurisdiction" is in Utah. Plaintiff cites to a 5th Circuit case for the proposition 

that, "For a forum selection clause to be exclusive, it must go beyond establishing that a 

particular forum will have jurisdiction and must clearly demonstrate the parties' intent to 

make that jurisdiction exclusive."7 

Defendants argue that "forum selection clauses should not be rendered 

meaningless by allowing parties to disingenuously back out of their contractual 

obligations through attempts at artful pleading."8 Defendants argue that the Loan 

Agreement and the Note contain a forum selection clause, which is fully enforceable. 

In Defendant's Reply, they argue that, "In Nevada, promissory notes on real 

estate loans are typically secured by deeds of trust on property," and that "The note 

represents the right to the repayment of the debt, while the [deed of trust] ... represents 

6 
See Trust Deed, paragraphs 25-26, at pg. 5. 
See pg. 2 of the Commercial Promissory Note. 

7 See pgs. 4-5 of Plaintiffs Opposition, citing to City o[N!!W Orleans v. Municipal Admin. Services, 376 
F.3d 501,504 (5th Cir. 2004). Note that Plaintiff also cites to Hunt Wesson Foods, Inc. v. Supreme Oil Co., 817 
F.2d 75 (9th Cir. 1987), for the same proposition. 
8 See Defendant's Motion at pg. 5, citing to The MIS Bremen v. Zapata Off-Shore Co., 407 U.S. I, 12-15 
(1972); Tuxedo lnt '1 Inc. v. Rosenberg, 127 Nev._, 251 P.3d 690, 693 (20 II). 

3 



1 the security interest in the property that is being used to secure the note."9 

2 Defendants further argue that in Nevada, "parties are free to contract, and the 

3 courts will enforce their contracts if they are not unconscionable, illegal, or in violation of 

4 public policy."1° Further, the Nevada Supreme Court has held that as long as a forum 

5 selection clause has been "obtained through 'freely negotiated' agreements and [is] not 

6 'unreasonable and unjust,' it should be enforced."11 

7 CONCLUSIONS OF LAW. 

8 This Court concludes, based upon the evidence presented, that the Loan 

9 Agreement and the Promissory Note contain language which clearly expresses the 

10 parties' intent to submit litigation relating to the Agreement and the Note, to the 

11 jurisdiction of the State of Utah. This Court finds that while the language of such 

12 documents could have more clearly made such forum selection "exclusive," nonetheless, 

13 the language clearly enough identifies Utah as the forum which they selected for 

14 purposes of subject matter jurisdiction. Because the property which provided security for 

15 the loan, was already foreclosed upon, the language contained in the Trust Deed is no 

16 longer relevant. This Court will not attempt to second guess the intent of the parties, or 

17 the clear language of the contract, but will instead enforce the contract as written. 

18 Whether or not the Plaintiff has a valid claim for a deficiency judgment in the State of 

19 Utah, under the laws of the State of Utah, and pursuant to the Loan Agreement and the 

20 Promissory Note, is for a Utah court to decide. 

21 

22 

23 

24 

25 
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27 

28 

9 See Defendant's Reply at pg. 3, citing Edelstein v. Bank of New York Mellon, 286 P.3d 249, 254 
(2012). 
10 See Defendant's Reply at pg. 5, citing Rivero v. Rivero, 125 Nev. 410,429,216 P.3d 213,226-227 
(2009). 
II See Defendant's Reply at pg. 6, citing Tandy Computer Leasing, a Div. of Tandy Electronics, Inc. v. 
Terina 's Pizza, Inc., I 05 Nev. 841, 843, 784 P.2d 7, 8, (1989). 
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1 ORDER. 

2 Based upon the foregoing, and good cause appearing, 

3 IT IS HEREBY ORDERED that Defendants' Motion to Dismiss is hereby 

4 GRANTED, 

5 DATED this _kday of September 013. 
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CERTIFICATE OF SERVICE 

I hereby certify that on or about this the 6th day of September, 2013, the forgoing was e­

served, mailed, faxed or a copy was placed in the attorney's folder to the following: 

I. Scott Bogatz, Esq., Bogatz Law Group 

Stanley Warren Parry, Esq., Ballard Spahr 
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NOED 
Bogatz Law Group 
I. SCOTT BOGATZ, ESQ. 
Nevada Bar No. 3367 
CHARLES M. VLASIC III, ESQ. 
Nevada Bar No. 11308 
3800 Howard Hughes Parkway, Suite 1850 
Las Vegas, Nevada 89169 
Telephone: (702) 776-7000 
Facsimile: (702) 776-7900 
sbogatz@isbnv.com 
cv lasic@ is bnv .com 
Attorneys for Defendants 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Electronically Filed 
09/10/201311:16:24AM 

' 

~j.~A4F 
CLERK OF THE COURT 

AMERICA FIRST FEDERAL CREDIT 
UNION, a federally chartered credit union, Case No.: A-13-679511-C 

Plaintiff, 

vs. 

FRANCO SORO, an individual; MYRA 
TAIGMAN-FARRELL, an individual; 
ISAAC FARRELL, an individual; KATHY 
ARRINGTON, an individual; AUDIE 
EMBESTRO, an individual; DOES 1 
through 10; ROE ENTITIES I through X, 

Defendants. 

Dept. No.: XXX 

NOTICE OF ENTRY OF DECISION AND ORDER GRANTING DEFENDANTS' 
MOTION TO DISMISS 

YOU, AND EACH OF YOU WILL PLEASE TAKE NOTICE that a Decision and Order 

Granting Defendants, FRANCO SORO, MYRA TAIGMAN-FARRELL, ISAAC FARRELL, 

KATHY ARRINGTON, and AUDIE EMBESTRO (hereinafter collectively referred to as 

"Defendants")'s Motion to Dismiss was filed in the above-entitled matter on the 9th day of 

September, 2013, a copy of which is attached hereto as Exhibit A. 
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Dated this lOth day of September, 2013. 

BOGATZ LAW GROUP 

By: /s/ Charles M. Vlasic 
I. Scott Bogatz, Esq. 
Nevada Bar No. 3367 
Charles M. Vlasic Ill, Esq. 
Nevada Bar No. 11308 
3800 Howard Hughes Parkway, Suite 1850 
Las Vegas, Nevada 89169 
Attorneys for Defendants 

CERTIFICATE OF MAILING 

I hereby certify that on the lOth day of September, 2013, I served a copy of the foregoing 

NOTICE OF ENTRY OF DECISION AND ORDER GRANTING DEFENDANTS' 

MOTION TO DISMISS upon each of the parties by depositing a copy of the same in a sealed 

envelope in the United States Mail, Las Vegas, Nevada, First-Class Postage fully prepaid, and 

addressed to: 

Stanley W. Parry, Esq. 
Timothy R. Mulliner, Esq . 
BALLARD SPAHR LLP 

100 North City Parkway, Suite 1750 
Las Vegas, NV 89106 
Attorneys for Plaintiff 

and that there is a regular communication by mail between the place of mailing and the place(s) 

so addressed. 

/s/ Jaimie Stilz-Outlaw 
An employee of Bogatz Law Group 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 
CLARK COUNTY, NEVADA 

~j.~A4F 
CLERK OF THE COURT 

I.;LI:KI\ U~ I HI: \,;UUKI 

AMERICA FIRST FEDERAL CREDIT ) 
UNION, a federally chartered credit union, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) 
FRANCO SORO, an individual; MYRA ) 
TAIGMAN-FARRELL, an individual; ) 
ISAAC FARRELL, an individual; KATHY ) 
ARRINGTON, an individual; AUDIE ) 
EMBESTRO, an individual; DOES 1 through ) 
10; ROE ENTITIES I through X, ) 

) 
Defendants. ) 

) 

INTRODUCTION AND FINDINGS OF FACT. 

Case No.: A679511 
Dept. No.: XXX 

ORDERRE: 
DEFENDANTS' MOTION 
TO DISMISS 

This matter stems· from a business agreement, entered into in approximately 

2002. At that time, America First apparently entered into a Business Loan Agreement 

whereby America First agreed to lend and Defendants agreed to borrow, approximately 

$2,900,000.00 for business purposes. On or about the same date, a Commercial 

Promissory Note was executed, and it was secured by a Trust Deed with Assignment of 

Rents, 

America First apparently went through·the process of a non-judicial 

foreclosure ofthe subject Clark County, Nevada, property, and now seeks a deficiency 

judgment for the remaining amount which is allegedly owing. 

On 7/29/13, the Defendants filed a Motion to Dismiss before this Court, 

arguing that this court does not have subject matter jurisdiction over this matter, due to 

the parties' agreement, which stipulates to the jurisdiction of the State of Utah. Plaintiff 

filed an Opposition on 8/20/13, and the Defendant~· filed a Reply on 8/27/13. This matter 
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1 came on before this Court on August 29, 2013. Plaintiffwas represented by Tim 

2 Mulliner. Esa .. and Defendant was represented by Charles Vlasic, Esq. The Court heard 
2 Mulliner, Esq., and Defendant was represented by Charles Vlasic, Esq. The Court heard 

3 oral argument, but took the matter. under advisement because the Court had not had the 

4 opportunity to review the Defendant's Reply brief prior to the hearing, as a copy had not 

5 been provided to chambers and Odyssey did not show a copy, even at the time of the 

6 hearing. The Court has now had an opportunity to review all of the pleadings, and enters 

7 the following Order. 

8 The Defendants' Motion to Dismiss is based on NRCP 12(b)(l) and NRCP 

9 12(h)(3). Those Rules read in pertinent part as follows: 
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... the following defenses may at the option of the pleader be made by motion: 
( 1) lack of jurisdiction over the subject matter.' 

Whenever it appears by suggestion of the parties or otherwise that the court 
lacks jurisdiction ofthe subject matter, the court shall dismiss the action.2 

The Business Loan Agreement in this case contained language as follows: 

Applicable Law. This Agreement (and all loan documents in connection with 
this transaction) shall be governed by and construed in accordance with the 
laws ofthe State ofUtah. 
Jurisdiction. The parties agree and submit themselves to the jurisdiction of 
the courts ofthe State of Utah with regard to the subject matter ofthis 
agreement. 3 

The Commercial Promissory Note contained language as follows: 

If there is a lawsuit, Borrower( s) agrees to submit to the jurisdiction of the 
court in the county in which Lender is located. 4 

NRCP 12(b)(l). 
NRCP 12(h)(3). 
See Business Loan Agreement at pg. 6. 
See Commercial Promissory Note at pg. 3. 
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The Trust Deed contained language as follows: 

This Trust Deed shall be construed according to the laws ofthe State ofNV. 
This Trust Deed shall be construed according to the laws ofthe State ofNV. 
Notwithstanding any provision herein or in said note, the total liability for 
payments in the nature of interest shall not exceed the limits now imposed by 
the applicable laws of the State ofNV.5 

Although the Trust Deed includes language indicating that Nevada law applies, 

the Trust Deed is simply security for the Promissory Note.6 

Plaintiffs attempt to obtain a deficiency judgment is an action based upon the 

Business Loan Agreement and the Commercial Promissory Note, not based on the Trust 

Deed. The Plaintiff has already foreclosed on the subject property. 

Plaintiffs argue that the language contained in the Loan Agreement and in the 

Promissory Note constitutes a "consent" to jurisdiction in Utah, but does not indicate that 

"exclusive jurisdiction" is in Utah. Plaintiff cites to a 5th Circuit case for the proposition 

that, "For a forum selection clause to be exclusive, it must go beyond establishing that a 

particular forum will have jurisdiction and must clearly demonstrate the parties' intent to 

make that jurisdiction exclusive.''7 

Defendants argue that "forum selection clauses should not be rendered 

meaningless by allowing parties to disingenuously back out of their contractual 

obligations through attempts at artful pleading."8 Defendants argue that the Loan 

Agreement and the Note contain a forum selection clause, which is fully enforceable. 

In Defendant's Reply, they argue that, "In Nevada, promissory notes on real 

estate loans are typically secured by deeds of trust on property," and that "The note 

represents the right to the repayment of the debt, while the [deed of trust] ... represents 

5 See Trust Deed, paragraphs 25-26, at pg. 5. 
See pg. 2 of the Commercial Promissory Note. 

7 See pgs. 4-5 of Plaintiffs Opposition, citing to City of New Orleans v. Municipal Admin. Services, 316 
FJd 50 I, 504 (5th Cir. 2004). Note that Plaintiff also cites to Hunt Wesson Foods, Inc. v. Supreme Oil Co., 817 
F.2d 75 (9th Cir. 1987), for the same proposition. 
8 See Defendant's Motion at pg. 5, citing to The MIS Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 12-15 
(I 972); Tuxedo lnt 'line. v. Rosenberg, 127 Nev._, 251 P.3d 690, 693 (20 11). 

3 
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1 the security interest in the property that is being used to secure the note."9 

2 Defendants further argue that in Nevada, '"parties are free to contract, and the 
2 Defendants further argue that in Nevada, '"parties are free to contract, and the 

3 courts will enforce their contracts if they are not unconscionable, illegal, or in violation of 

4 public policy."1° Further, the Nevada Supreme Court has held that as long as a forum 

5 selection clause has been "obtained through 'freely negotiated' agreements and [is] not 

6 'unreasonable and unjust,' it should be enforced."11 

7 CONCLUSIONS OF LAW. 

8 This Court concludes, based upon the evidence presented, that the Loan 

9 Agreement and the Promissory Note contain language which clearly expresses the 

10 parties' intent to submit litigation relating to the Agreement and the Note, to the 

11 jurisdiction ofthe State ofUtah. This Court finds that while the language of such 

12 documents could have more clearly made such forum selection "exclusive,)> nonetheless, 

13 the language clearly enough identifies Utah as the forum which they selected for 

14 purposes of subject matter jurisdiction. Because the property which provided security for 

15 the loan, was already foreclosed upon, the language contained in the Trust Deed is no 

16 longer relevant. This Court will not attempt to second guess the intent of the parties, or 

1 7 the clear language of the contract, but will instead enforce the contract as written. 

18 Whether or not the Plaintiff has a valid claim for a deficiency judgment in the State of 

19 Utah, under the laws of the State of Utah, and pursuant to the Loan Agreement and the 

20 Promissory Note, is for a Utah court to decide. 
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See Defendant's Reply at pg. 3, citing Edelstein v. Bank of New York Mellon, 286 P.3d 249, 254 
(2012). 
10 See Defendant's Reply at pg. 5, citing Rivero v. Rivero, 125 Nev. 41 0, 429, 216 P.3d 213, 226-227 
(2009). 
II See Defendant's Reply at pg. 6, citing Tandy Computer Leasing, a Div. of Tandy Electronics, Inc. v. 
Terina 's Pizza, Inc., 105 Nev. 841, 843, 784 P.2d 7, 8, (1989). 
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1 ORDER. 

2 Based uoon the foregoing, and good cause appearing, 
2 Based upon the foregoing, and good cause appearing, 

3 IT IS HEREBY ORDERED that Defendants' Motion to Dismiss is hereby 

4 GRANTED. 

5 DATED this kday of September 01J. 
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lESE II 
~>"-'""'T COURT JUDGE, DEPT. XXX 
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CERTIFICATE OF SERVICE 

I hereby certify that on or about this the 6th day of September, 2013, the forgoing was e­

served, mailed, faxed or a copy was placed in the attorney's folder to the following: 

I. Scott Bogatz, Esq., Bogatz Law Group 

Stanley Warren Parry, Esq., Ballard Spahr 

\J\J il ~ ~ 't UAPJI) l-'~~ 
Vickie Freeman, JEA for Dept 



Electronically Filed 
09/27/2013 04:39:53 PM 

' 1 NOAS 
Stanley W. Parry, Esq. 

2 Nevada Bar No. 1417 
Timothy R. Mulliner 

~j.~~ 

3 Nevada Bar No. 10692 
BALLARD SPAHR LLP 

4 100 North City Parkway, Suite 1750 
Las Vegas, Nevada 89106-4617 · 

5 Telephone: (702) 471-7000 
Facsimile: (702) 471-7070 

6 Email: parrys@ballardspahr.com 
Email: mullinert@ballardspahr.com 

7 Attorneys for Plaintiff/Appellant 

CLERK OF THE COURT 
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9 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

AMERICA FIRST FEDERAL CREDIT 
10 UNION, a federally chartered credit union, 

11 

12 v. 

Plaintiff, 

13 FRANCO SORO, and individual; MYRA 

Case No.: A-13-679511-C 

Dept. No.: XXX 

14 
TAIGMAN-FARRELL, an individual; ISAAC 
FARRELL, an individual; KATHY 
ARRINGTON, an individual; and AUDIE 

15 EMBESTRO, an individual; DOE Individuals 1 

16 
to 10; and ROE Business Entities 1 to 10. 

Defendants. 
171~----------------------------~ 

18 

19 

NOTICE OF APPEAL 

Notice is given that America First Federal Credit Union appeals to the Supreme Court of 

20 
Nevada from the Order Re: Defendants' Motion to Dismiss entered by the district court on 

21 September 9, 2013 1
• 
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25 
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BALLARD SPAHR LLP 

By:/s/ Timothy R. Mulliner 
Stanley W. Parry 
Nevada Bar No. 1417 
Timothy R. Mulliner 
Nevada Bar No. 10692 
100 North City Parkway, Suite 1750 
Las Vegas, Nevada 89106 
Attorneys for Plaintiff/Appellant 

1 Notice of Entry was served on September 10, 2013. 
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1 CERTIFICATE OF SERVICE 

2 Pursuant to N.R.C.P. 5(b), I hereby certify that on the 2ih day of September, 2013, a true 

3 and correct copy of the foregoing NOTICE OF APPEAL was served to the following in the 

4 manner set forth below: 
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I. Scott Bogatz, Esq. 
BOGATZ LAW GROUP 
3800 Howard Hughes Parkway, Suite 1850 
Las Vegas, NV 89169 

[ ] Facsimile Transmission 

[X] U.S. Mail, Postage Prepaid 

[ ] E-mail 

[ ] Certified Mail, Receipt No. ___ , return receipt requested 

illv+:Rbtvtw--
an Employee of Ballard Spahr LLP 
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EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY t NEVADA 

* * * * 

America First Federal Credit Union, CASE NO.: A-13-679511-C 
Plaintiff(s) DEPARTMENT 30 

Electronically Filed 
09/16/2014 07:05 40 AM 

' 

CLERK OF THE COURT 

7 vs. 

JERRY A WlESE [I 
DISTRK'T JUDGE 

DEPT XXX 
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AS VEGAS. N\- K'll ~-~ 

Franco Soro, Defendant(s) 

CERTIFICATION OF STATEMENT OF APPEAL 

I hereby certify the following to be the accurate statement of the above case. 

Witness my hand this /t;;"11- day of: :J~J~ ' 2014. 

Je 



1 Stanley W. Parry 
Nevada Bar No. 1417 

2 Timothy R. Mulliner 
Nevada Bar No. 10692 

3 Matthew D. Lamb 
Nevada Bar No. 12991 

4 BALLARD SPAHR LLP 
100 North City Parkway, Suite 1750 

5 Las Vegas, Nevada 89106 
Telephone: (702) 471-7000 

6 Facsimile: (702) 471-7070 
parrys@ballardspahr .com 

7 m ullinert@ballardspahr .com 
lambm@ballardspahr .com 

Attorneys for Plaintiff 
8 

9 

10 

11 

DISTRICT COURT 

CLARKCOUNTY,NEVADA 

12 AMERICA FIRST FEDERAL CREDIT 
U~ION, a federally chartered credit 

13 umon, 

14 Plaintiff, 

15 v. 

16 FRANCO SORO, an individual; MYRA 
TAIGMAN-FARRELL, an individual; 

17 ISAAC FARRELL, an individual; 
KATHY ARRINGTON, an individuaL 

18 and AUDIE EMBESTRO, an individual; 

Defendants. 

Case No. A-13-679511-C 

Dept. No. XXX 

19 

20 

21 

22 

SETTLED AND APPROVED STATEMENT OF PROCEEDINGS FROM HEARING 
ON DEFENDANTS' MOTION TO DISMISS 

Pursuant to NRAP 9(c), in the absence of a transcript or recording of the 

23 August 29, 2013 hearing on defendants/respondents' Motion to Dismiss, counsel for 

24 plaintiff/appellant served a statement of proceedings from the hearing, counsel for 

25 defendants/respondents served his objections to the same, and the Court settled and 

26 approved the statement and objections of counsel to prepare the following statement 

27 of proceedings for the August 29, 2013 hearing: 

28 
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1. The parties stated their appearances. Timothy Mulliner appeared on 

behalf of AFCU. Charles Vlasic appeared on behalf of defendants. Mr. Mulliner 

requested that the hearing be recorded. Judge Wiese stated that his department 

does not record hearings and that, if the parties wanted a record, the hearing would 

need to be reported. Mr. M ulliner requested that the hearing be reported. 

2. Judge Wiese stated that he was in receipt ofthe Motion to Dismiss and 

AFCU's opposition, but that he had not received a reply brief from the defendants. 

Mr. Vlasic stated that he had filed and served a reply, but that the courtesy copy to 

the judge's chambers might have been delivered to the wrong department or 

otherwise delivered in error. Mr. Vlasic offered to provide the court with a courtesy 

copy of defendants' reply brief after the hearing. 

3. As counsel for the movant, Mr. Vlasic made his arguments first, 

tracking essentially the same arguments made in defendants' briefing. Specifically, 

Mr. Vlasic argued that the loan documents deprive the court of subject matter 

jurisdiction and require AFCU to bring their action for a deficiency judgment in 

Utah. Mr. Vlasic argued that the case law set forth in his motion should compel 

17 this result. 

18 4. Mr. Mulliner argued that the contract language relied upon by 

19 Defendants acted merely as the parties' consent to jurisdiction in Utah, should 

20 AFCU choose to file an action there, but did not deprive courts outside of Utah of 

21 jurisdiction. Mr. Mulliner further argued that applicable case law draws a 

22 distinction between a voluntary consent to jurisdiction and an exclusive forum 

23 selection clause, and that the latter requires clear and express language making a 

24 particular venue the only venue in which a lawsuit can be filed. Mr. Mulliner 

25 argued that there is no such language in the contracts at issue here. 

26 5. Judge Wiese raised the issue that the Loan Agreement includes a 

27 choice of law provision applying Utah law, while the Deed of Trust includes a choice 

28 of law provision applying Nevada law, then asked which clause should control here. 

2 
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1 Mr. Mulliner argued that the choice of law provision and forum selection clause 

2 were two separate issues and that the Utah choice of law provision would have no 

3 effect on AFCU's right to choose jurisdiction and venue in Nevada. Additionally, 

4 Mr. Mulliner argued that, because the real property securing the loan was located 

5 in Nevada, Nevada law would necessarily apply to the resulting deficiency action. 

6 Mr. Mulliner argued that allowing the parties to contract around this result would 

7 allow lenders to avoid Nevada's anti-deficiency laws and other protections to 

8 guarantors in Nevada by choosing the laws of a state that are more favorable to 

9 lenders. Mr. Mulliner argued that, among other reasons, public policy would 

10 preclude this result. 
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6. In closing, Mr. Vlasic argued that this deficiency action was an action 

based upon an alleged breach of the Loan Agreement and Promissory Note, not the 

Deed of Trust, and that the forum selection clauses contained within the Loan 

Agreement and the Promissory Note should therefore apply. Mr. Vlasic further 

argued that the case law cited by AFCU was distinguishable, in part because 

neither case cited by AFCU was decided under Nevada law, and also because both 

cases actually stood for the proposition that contracts should be interpreted 

according to their plain meaning and any ambiguity in the contracts should be 

construed against the drafter. Mr. Vlasic argued that the loan documents in this 

case plainly required AFCU to bring any action on the loan documents in Utah, and 

that because AFCU was the drafter of the loan documents in question, any 

ambiguity in the loan documents should be construed against them. 

argued that the case law cited in his reply brief supported this result. 

Ill 

Ill 

Ill 

Ill 

Ill 
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7. Judge Wiese concluded the hearing by stating that he was inclined to 

deny the motion, but that he would take the matter under advisement and defer his 

ruling until after reviewing defendants' reply. 
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Respectfully submitted per the Court's 
instructions, 

BALLARD SPAHR LLP 

By: /s/ Timothy R. Mulliner 
Stanley W. Parry 
Nevada Bar No. 1417 
Timothy R. Mulliner 
Nevada Bar No. 10692 
Matthew D. Lamb 
Nevada Bar No. 12991 
100 North City Parkway, Suite 1750 
Las Vegas, Nevada 89106 

Attorneys for Plaintiff 
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1 COMP 
Stanley W. Parry, Esq. 

2 Nevada Bar No. 1417 

3 
Timothy R. Mulliner, 
Nevada Bar No. 10692 

4 BALLARD SPAHR LLP 

100 North City Parkway, Suite 1750 
5 Las Vegas, Nevada 89106 

Phone: 702.4 71.7000 
6 Facsimile: 702.471.7070 

7 parrys@ballardspahr.com 
mullinert@ballardspahr.com 

8 

9 

10 

Attorneys for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Electronically Filed 
04/04/2013 04:15:29 PM 

' 

~j.~~ 
CLERK OF THE COURT 

11 AMERICA FIRST FEDERAL CREDIT 

12 
UNION, a federally chartered credit union, Case No.: A - 1 3 - 6 7 9 5 1 1 - C 

5~~.13 ~ r/J ~ 
....l;:..."-o:!;t 

Plaintiff, Dept. No.: XXX 

~ ~ ~ ~ 14 v. 
& ~ ~ ~ 
9 ~ ~ § 15 FRANCO SORO, an individual; MYRA 
j E-< o '"; TAIGMAN-FARRELL, an individual; ISAAC 
~ ~ ~ ~ 16 FARRELL, an individual; KATHY 

15 :J c. ARRINGTON, an individual; and AUDIE 
;; 

17 
EMBESTRO, an individual; DOE Individuals 1 

o to 1 0; and ROE Business Entities 1 to 10. 

18 

19 

Defendants. 

Arbitration Exemption Claimed: 

(Amount in Controversy Exceeds $50,000 

20 COMPLAINT 

21 Plaintiff America First Federal Credit Union hereby complains against Defendants Franco 

22 Soro, Myra Taigman-Farrell, Isaac Farrell, Kathy Arrington, and Audie Embestro as follows: 

23 

24 1. 

PARTIES, JURISDICTION AND VENUE 

Plaintiff America First Federal Credit Union ("America First") IS a federally 

25 chartered credit union with offices at 4646 South 1500 West, Suite 130, Riverdale, Utah. 

26 2. Defendant Franco Soro is an individual who, on information and belief, resides in 

27 Clark County, Nevada. 

28 3. Defendant Myra Taigman-Farrell is an individual who, on information and belief, 
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1 resides in Clark County, Nevada. 

2 4. Defendant Kathy Arrington is an individual who, on information and belief, resides 

3 in Clark County, Nevada. 

4 5. Defendant Audie Embestro is an individual who, on information and belief, resides 

5 in Austin, Texas. 

6 6. Defendants Franco Soro, Myra Taigman-Farrell, Isaac Farrell, Kathy Arrington, 

7 and Audie Embestro are collectively referred to hereafter as "Defendants." 

8 

9 

7. 

8. 

The events giving rise to this Complaint took place in Clark County, Nevada. 

The Court has subject matter jurisdiction over this matter and personal jurisdiction 

10 over Defendants. 

11 9. Venue is proper within this district pursuant to NRS 13.010 and by consent of the 

~ 12 parties. 
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" 13 0 
'7 GENERAL ALLEGATIONS 
" .,. 
;::;-

14 ~ 
~ 

10. On April 11, 2002, Defendants executed m favor of America First a 
X 
< 
"" 0 15 0 
0 

Commercial Promissory Note which evidenced a loan from America to Mesquite Jabez LLC and 
'7 

" ;; 16 
0 Defendants in the amount of $2,900,000 (the "Note"). 
" ~ 

17 11. The Note was secured by a Trust Deed with Assignment of Rents (the "Deed of 

18 Trust") executed by Mesquite Jabez, LLC on or about April 11, 2002, which was recorded in 

19 Clark County, Nevada on April 11, 2002 as Instrument No. 00069, Book No. 20020411 (the 

20 "Deed of Trust"). 

21 12. The Note, Deed of Trust, and other documents executed contemporaneously 

22 therewith are hereafter referred to as the "Loan Documents." 

23 13. Pursuant to the Loan Documents, Defendants agreed that each of them are jointly 

24 and severally liable for all amounts due under the Note. 

25 14. The Deed of Trust encumbered certain real property located in Clark County, 

26 Nevada, as more particularly described in the Deed of Trust. 

27 15. Defendants defaulted on their loan obligations by failing to make required 

28 payments when due. 

DMWEST #9726097 v1 2 
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1 16. As a result of Defendants' default, America First proceeded with a non-judicial 

2 foreclosure sale of the collateral designated in the Deed of Trust (the "Collateral") in accordance 

3 with Nevada law. 

4 17. A trustee's sale was held on October 4, 2012 at the front entrance to Nevada Legal 

5 News, 930 South Fourth Street, Las Vegas, Nevada. At the sale, the trustee sold the Collateral in a 

6 public auction. 

7 18. America First was the high bidder at the sale and purchased the Collateral for 

8 $1,215,000.00. 

9 19. As of the date of the foreclosure sale, Defendants owed a principal balance of 

10 $2,527,656.03 to America First pursuant to the terms ofthe Loan Documents. 

11 20. With interest, penalty interest, and late fees, the total amount due and owing to 

12 America First under the terms of the Loan Agreement as of December 12, 2011 exceeded 

0 .... 13 0 .... 
..!. 

$3,628,010.34. 
.... ... 
~ 

N 14 0 .... 
~ 

21. At the time of the foreclosure sale, the fair market value of the Collateral did not 
~ 
< ... 
g 15 
0 

exceed $1,215,000.00. 
r-
..!. 
r-

~ 16 22. After the foreclosure, the remaining balance due and owing to America First under 
r-
~ 

17 the Loan Agreement exceeds $2,413,010.34. 

18 FIRST CLAIM FOR RELIEF 

19 
(Breach of Contract/Deficiency Against Defendants) 

20 23. America First repeats and realleges the allegations set forth above by reference as 

21 though fully stated herein. 

22 

23 

24 

24. 

25. 

26. 

The Loan Documents are a valid contract. 

Borrowers breached their obligations under the Loan Documents. 

Pursuant to N.R.S. 40.455(1), at any time within six months after the trustee's sale 

25 of the Collateral described in Deed of Trust, America First is entitled to commence an action to 

26 recover the balance due upon the obligations for which the Deed of Trust was given as security. 

27 27. America First completed the non-judicial foreclosure sale of the Collateral, but was 

28 not made whole. 

DMWEST #9726097 v1 3 
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1 28. As a result of Borrower's breach of contract, a deficiency balance remains, and 

2 America First is entitled to recover an award of its damages in excess of $10,000. 

3 29. In addition, pursuant to the terms of the Loan Agreement, America First is entitled 

4 to recover its attorneys fees and costs incurred in bringing this action. 

5 PRAYER FOR RELIEF 

6 WHEREFORE, America First requests the following relief: 

7 1. For damages in an amount to be proven at trial exceeding ten thousand dollars 

8 ($1 0,000.00); 

9 2. For pre and post judgment interest: 

10 3. For attorney's fees and costs; 

11 4. For interest on all of the above amounts; and 

12 
0 "' 0 -"' g13 

5. For such other and further relief as the Court deems just. 

Dated this vf~ay of April, 2013. 
' 00 
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17 

18 

19 

20 

21 

22 

23 

24 
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BALLARD SPAHR LLP 

iiy: rs<: \l .) 
Stanley W. Parry 
Nevada Bar No. 1417 
Timothy R. Mulliner 
Nevada BarNo. 10692 
100 North City Parkway, Suite 1750 
Las Vegas, Nevada 89106 

Attorneys for Plaintiff 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

AOS 
Stanley W. Parry, Esq. 
Nevada Bar No. 1417 
Timothy R. Mulliner 
Nevada Bar No. 10692 
BALLARD SPAHR LLP 
100 North City Parkway, Suite 1750 
Las Vegas, Nevada 89106 
Telephone: (702) 471-7000 
Facsimile: (702) 4 71-7070 
Email: panys@ballardspahr.com 
Email: mullinert@ballardspahr.com 

Attomeysfor Plaintiff 

Electronically Filed 
06/19/2013 03:42:44 PM 

' 

~j.~A4F 
CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

AMERICA FIRST FEDERAL CREDIT 
UNION, a federally chartered credit union, 

Plaintiff, 
vs. 

FRANCO SORO, an individual; MYRA 
T AIGMAN-F ARRELL, an individual; ISAAC 
FARRELL, an individual; KATHY 
ARRINGTON, an individual; and ADDIE 
EMBESTRO, an individual; DOE Individuals 1 
to 10; and ROE Business Entities 1 to 10. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) _____________________________ ) 

Case No. A-13-679511-C 

Dept. No. XXX 

AFFIDAVIT OF SERVICE 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

STATE OF NEVADA 

COUNTY OF CLARK 

) 
) ss. 
) 

RANDALL RAYMOND RUEGER, #R-066858, being duly sworn, or under penalty of peijury, states 
that at all times herein Mfiant was and is a citizen of the United States, over 18 years of age, and not a 
party to or interested in the proceedings in which this Mfidavit is made. That Mfiant received a copy of 
the following document(s): 
SUMMONS; COMPLAINT 

on the 14 day of JUNE, 20 U., and 
served the same on this 1.Q day of JUNE, 20U. at 5:51 PM by: 

IZI Serving Defendant Kathy Arrington, an individual by personally delivering and leaving a copy with 
Kathy Arrington- Defendant (Caucasian, Female, 55 yrs., 5'7'', 150 lbs., Gray hair, Brown eyes), 
located at 6424 Sundown Heights, Las Vegas, Nevada 89130. 

CONTROL #21 025848 
·············································································~ 

SUBSCRIBED AND SWORN to before me this 
l&l# Day of JUNE, 2013. 

~-

JEFF PRICE 
Notary Public • State of Nevada 
My Appointment No. 13-10453-1 

Expires: Aprll2, 2017 

(Server Signature) 
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28 

AOS 
Stanley W. Parry, Esq. 
Nevada Bar No. 1417 
Timothy R. Mulliner 
Nevada Bar No. 10692 
BALLARD SPAHR LLP 
100 North City Parkway, Suite 1750 
Las Vegas, Nevada 89106 
Telephone: (702) 471-7000 
Facsimile: (702) 471-7070 
Email: parrys@ballardspahr.com 
Email: mullinert@ballardspahr.com 

Attorneys for Plaintiff 

Electronically Filed 
06/25/2013 09:33:19 AM 

' 

~j.~,.4F 
CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

AMERICA FIRST FEDERAL CREDIT 
UNION, a federally chartered credit union, 

Plaintiff, 
vs. 

FRANCO SORO, an individual; MYRA 
TAIGMAN-FARRELL, an individual; ISAAC 
FARRELL, an individual; KATHY 
ARRINGTON, an individual; and AUDIE 
EMBESTRO, an individual; DOE Individuals 1 
to 10; and ROE Business Entities 1 to 10. 

Defendants. 

) 
) 

~ Case No. A-13-679511-C 
) 
) Dept. No. XXX 
) 
) 
) 
) AFFIDAVIT OF SERVICE 
) 
) 
) 
) 
) ____________________________ ) 
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24 
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i STATE OF NEV_ii.Q~'}, ) 

) ss. 
COUNTY OF CLAH.JZ ) 

JUDITH MAE /\.]..l. #.R.::04Jl2.7_Q, being duly sworn, or under penalty of perjury, states that at all times 
herein Affiant was and is a citizen of the United States, over 18 years of age, and not a party to or 
interested in the proceedings in w.bich this Affidavit is made. That Affiant received a copy of the 
following document(s): 
SLTL\1.MONS; COMPL.lu~T 

on the 2Q day of JU:i'~l]:;., 20J}, and 
served the same on this 20 day of J\)Nfl, 20D at 7:44PM by; 

~ Serving Defendant Frar).~Q.!2QrQ,_Jln individual by personally delivering and leaving a copy ·with 

K9:?Atko Soro- Wife (A§ian,_E~.malf:,_@'s, 5'5'' 150 lb~L S<!_LL~J?_gm_er hair, Brown evei}, located at 
817_5 C~;;sian Court, Las V~g;)s. Ne:va,da 89129_, 

•..........•••.........•......•.•...•.............•••....•......•.........•.. , 

County of (J_~\R.K, State ofNEVAQA 
My Commission Expires: ·3/'2Sf.LJ. _____ (SEAL) 

K. SCANNAPIECO 
Notary Public-State of Nevada 

.A.PPT. NO. 13·10452-1 
My App, Expires March 25. 201? 

. ..-; 
.r: · .. ~/-\ /J/1(\ 

·' '~ ;'i ' ; \ ; \ : \ : l i :l : .~--- ... , •' ··· t :;, . i : {.' ~I ~ •'"\ , \ ~ l ; 

.... ····"" "-~ .I/ ii:-i'~i"tfl . I Y J/f W ~./ 
.' ----~:.{...:~ .i i ,. ·' . 'l::. ..... . • .._-L_ t /' " .. (Serv~r-·Sign~ture) ' 
\ ' " / ................... 
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AOS 
Stanley W. Parry, Esq. 
Nevada Bar No. 1417 
Timothy R. Mulliner 
Nevada Bar No. 10692 
BALLARD SPAHR LLP 
100 North City Parkway, Suite 1750 
Las Vegas, Nevada 89106 
Telephone: (702) 471-7000 
Facsimile: (702) 471-7070 
Email: narrys@ballardsQahr.com 
Email: mullinert@ballardsQahr.com 

Attorneys for Plaintiff 

Electronically Filed 
06/27/2013 02:56:27 PM 

' 

~j.~~ 
CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

AMERICA FIRST FEDERAL CREDIT 
UNION, a federally chartered credit union, 

Plaintiff, 
vs. 

FRANCO SORO, an individual; MYRA 
TAIGMAN-FARRELL, an individual; ISAAC 
FARRELL, an individual; KATHY 
ARRINGTON, an individual; and AUDIE 
EMBESTRO, an individual; DOE Individuals 1 
to 10; and ROE Business Entities 1 to 10. 

Defendants. 

) 
) 

~ Case No. A-13-679511-C 
) 
) Dept. No. XXX 
) 
) 
) 
) AFFIDAVIT OF SERVICE 
) 
) 
) 
) 
) _____________________________ ) 
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STATE OF NEVADA 

COUNTY OF CLARK 

) 
) ss. 
) 

JUDITH MAE ALL, #R-040570, being duly sworn, or under penalty of peijury, states that at all times 
herein Affiant was and is a citizen of the United States, over 18 years of age, and not a party to or 
interested in the proceedings in which this Affidavit is made. That Affiant received a copy of the 
following document(s): 
SUMMONS; COMPLAINT 

on the 25 day of JUNE, 20U, and 
served the same on this 25 day of JUNE, 20U at 8:42PM by: 

~ Serving Defendant Isaac Farrell, an individual by personally delivering and leaving a copy at 67 
Incline Village Court, Henderson, Nevada 89074 with Judy R. - Gate Guard (Caucasian, Female, 50's, 
5'8", 220 lbs., Strawberry Blond hair, Brown eyes, Glasses), a person of suitable age and discretion 
authorized to accept service of process. Pursuant to NRS 14.090. 

CONTROL #21026448 
••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 1 

TARY PUBLIC in an for 

County of ~L_ARK, S_tate o~?m 
My Comrmss10n Exprres : 'l.6 1 

K. SCANNAPIECO 
Notary Public-State of Nevada 

APPT. NO. 13-1 0452·1 
My App. Expires March 25, 2017 

(SEAL) 
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AOS 
Stanley W. Parry, Esq. 
Nevada Bar No. 1417 
Timothy R. Mulliner 
Nevada Bar No. 10692 
BALLARD SPAHR LLP 
100 North City Parkway, Suite 1750 
Las Vegas, Nevada 89106 
Telephone: (702) 471-7000 
Facsimile: (702) 4 71-7070 
Email: parrys@ballardspahr.com 
Email: mullinert@ballardspahr.com 

Attorneys for Plaintiff 

Electronically Filed 
06/27/2013 02:57:32 PM 

' 

~j.~A4F 
CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

AMERICA FIRST FEDERAL CREDIT 
UNION, a federally chartered credit union, 

Plaintiff, 
vs. 

FRANCO SORO, an individual; MYRA 
TAIGMAN-FARRELL, an individual; ISAAC 
FARRELL, an individual; KATHY 
ARRINGTON, an individual; and ADDIE 
EMBESTRO, an individual; DOE Individuals 1 
to 10; and ROE Business Entities 1 to 10. 

Defendants. 

) 
) 

~ Case No. A-13-679511-C 
) 
) Dept. No. XXX 
) 
) 
) 
) AFFIDAVIT OF SERVICE 
) 
) 
) 
) 
) _____________________________ ) 
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STATE OF NEVADA 

COUNTY OF CLARK 

) 
) ss. 
) 

JUDITH MAE ALL, #R-040570, being duly sworn, or under penalty of perjury, states that at all times 
herein Affiant was and is a citizen of the United States, over 18 years of age, and not a party to or 
interested in the proceedings in which this Affidavit is made. That Affiant received a copy of the 
following document(s): 
SUMMONS; COMPLAINT 

on the 25 day of JUNE, 2013, and 
served the same on this 25 day of JUNE, 2011 at 8:42PM by: 

[gj Serving Defendant Myra Taigman-Farrell, an individual by personally delivering and leaving a copy 
at 67 Incline Village Court, Henderson, Nevada 89074 with Judy R. -Gate Guard (Caucasian, Female, 
50's, 5'8", 220 lbs., Strawberry Blond hair, Brown eyes, Glasses), a person of suitable age and discretion 
authorized to accept service of process. Pursuant to NRS 14.090. 

CONTROL #21026447 
••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 1 

CRIBED AND SWORN to before me this 
ay of JUNE, 2011. 

dfor 

County of ~L.ARK, s.tate o3~1tA 
My Comnuss10n Exprres : f 

l<. SCANNAPIECO 
Notary Public-State of Nevada 

APP1 N0.13-10452-1 
My App. E~pires March 25, 2017 

(SEAL) 



1 AOS 
Stanley W. Parry, Esq. 
Nevada Bar No. 1417 
Timothy R. Mulliner 
Nevada Bar No. 1 0692 
BALLARD SPAHR LLP 
100 North City Parkway, Suite 1750 
Las Vegas, Nevada 89106 
Telephone: (702) 471-7000 
Facsimile: (702) 471-7070 
Email: parrys(d{ballarQw_ahr&Q!I! 
Email: mullinert@ballardspahr.com 

Attorneys for PlaintW 

Electronically Filed 
07/01/2013 02:58:56 PM 

' 

CLERK OF THE COURT 

2 

3 

4 

5 

6 

7 

8 

9 DISTRICT COURT 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

CLARK COUNTY, NEVADA 

AMERICA FIRST FEDERAL CREDIT 
UNION, a federally chartered credit union, 

Plaintiff: 
vs. 

FRANCO SORO, an individual; MYRA 
TAIGMAN-FARRELL, an individual; ISAAC 
Fi\RRELL, an individual; KATHY 
ARRINGTON, an individual; and AUDIE 
EMBESTRO, an individual; DOE Individuals 1 
to 10; and ROE Business Entities 1 to 10. 

Defendants. 

) 
) 
) 
) Case No. A-13-679511-C 
) 
) Dept. No. XXX 
) 
) 
) 
) AFFIDAVIT OF SERVICE 
) 
) 
) 
) 
) _____________________________ ) 

Person Who Served Papers: 
25 KEVIN BLANDFORD, 

26 

27 

28 

Service Provided for: 
NATIONWIDE LEGAL LLC 
720 S. 41

h STREET-SUITE 305 
LAS VEGAS, NV 89101 
(702)385-5444 

I am a: Texas process server 
Registration No.: SCH000000214 
Employee.: Independent Contractor 
City.: Austin 
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25 
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28 

) 
) ss. 
) 

KEVIN BLAl\.TDFORD. #SCH000000214, being duly sworn, or under penalty of perjury, states that at 
all times herein Afiiant was and is a citizen of the United States, over 18 years of age, and not a party to 
or interested in the proceedings in which this Affidavit is made. That Affiant received a copy of the 
following document(s): 
SUMMONS; COMPLAINT 

on the 20 day of JUNE, 2012, and 
served the same on this 25 day of~. 201~ at ~:38 PM by: 

[g) Serving Defendant Audie Embestro. an individual by personally delivering and leaving a copy at 
360 Nueces Street, Austin, Texas with Christine Lernchi- Col}cierge (African American, Female, 21 
yrs., 160-200 lbs., 5'11 ·~,J3lack.\!.~ir,__)}r.:Qwn_eyes), a person of suitable age and discretion authorized to 
accept service of process. 

CONTROL #21_026251 
M••••••••••••••••••••••••••••••••••••••••••••••••••••••••aaaaaaa••···········l 

SUBSCRIBED AND SWORN to before me this 
?.4 day of T . ..:'-' __ ..• _~<1_-___ , 20.....:\c._:? __ 

.. , 
..... •• "~.:''? , •••• ~.. >, 

'-·-t.K • . . . ... --

NOTARY PtJBLIC in and for 



ACSR 
Stanley W. Parry, Esq. 
Nevada Bar No. 1417 
Timothy R. Mulliner, 
Nevada Bar No. 10692 
BALLARD SPAHR LLP 

100 North City Parkway, Suite 1750 
Las Vegas, Nevada 89106 
Phone: 702.471.7000 
Facsimile: 702.471.7070 
parrys@ballardspahr.com 
mullinert@ballardspahr,com 
Attorneysfor Plaintiff 

Electronically Filed 
07/09/2013 03:19:40 PM 

' 

CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

AMERICA FIRST FEDERAL CREDiT 
UNION, a federally chartered credit union, 

Plaill.tiff, 

v. 

FRANCO SORO, an individual; MYRA 
TAIGMAN-F ARRELL, .an individual; ISAAC 
FARRELL, an individual; KATHY 
~RRINGTON, an individual; and AUDIE 
EMBESTRO, an individual; DOE Individuals 1 
to 10; and ROE Business Entities 1 to 10. 

Defendants. 

Case No.: A-13-679511-C 
. ·. I . . ... 

Dept. No.: XXX 

ACCEPTANCE OF SERVICE 

I, Charles M. Vlasic III, counsel for all Defendants in this matter, have the authority to 

accept service of the Summons and Complaint on behalf of said Defendant and hereby accept such 

service on behalf of all Defendants. By agreement between counsel, the deadline for all 

Defendants to respond to the Complaint shalibe July 29,2013. 

Dated this 9th day of July. 

BOGATZLAW GROUP 

B y:':::• ::---.:---;-;--;-;;:--:--;:-;:;--:::-'---'-----
Charles M. Vlasic 111, Esq. 
NevadaBarNo. 11308 
3800 Howard Hughes Pkwy., Ste. 1850 
Las Vegas, Nevada. 89169 
Attorneys for Defendants 
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MDSM 
Bogatz Law Group 
I. SCOTT BOGATZ, ESQ. 
Nevada Bar No. 3367 
CHARLES M. VLASIC III, ESQ. 
Nevada Bar No. 11308 
3800 Howard Hughes Parkway, Suite 1850 
Las Vegas, Nevada 89169 
Telephone: (702) 776-7000 
Facsimile: (702) 776-7900 
sbogatz@isbnv.com 
cv lasic@ is bnv .com 
Attorneys for Defendants 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Electronically Filed 
07/29/2013 09:28:48 AM 

' 

~j.~A4F 
CLERK OF THE COURT 

AMERICA FIRST FEDERAL CREDIT 
UNION, a federally chartered credit union, Case No.: A-13-679511-C 

Plaintiff, 

vs. 

FRANCO SORO, an individual; MYRA 
TAIGMAN-FARRELL, an individual; 
ISAAC FARRELL, an individual; KATHY 
ARRINGTON, an individual; AUDIE 
EMBESTRO, an individual; DOES 1 
through 10; ROE ENTITIES I through X, 

Defendants. 

Dept. No.: XXX 

Date: 

Time: 

MOTION TO DISMISS 

Defendants, FRANCO SORO, MYRA TAIGMAN-FARRELL, ISAAC FARRELL, 

KATHY ARRINGTON, and AUDIE EMBESTRO (hereinafter collectively referred to as 

"Defendants"), through their attorneys of record, the law firm of Bogatz Law Group, hereby 

respectfully move for dismissal of the Complaint filed by Plaintiff, AMERICA FIRST 

FEDERAL CREDIT UNION ("America First"), pursuant to NRCP 12(b)(1) and 12(h)(3). This 

Motion is made and based upon all the papers, pleadings and records on file herein, together with 
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the following points and authorities, and any oral argument entertained by the Court at the time 

of the hearing in this matter. 

Dated this 29th day of July, 2013. 

BOGATZ LAW GROUP 

By: /s/ Charles M. Vlasic III 
I. Scott Bogatz, Esq. 
Nevada Bar No. 3367 
Charles M. Vlasic III, Esq. 
Nevada Bar No. 11308 
3800 Howard Hughes Parkway, Suite 1850 
Las Vegas, Nevada 89169 
Attorneys for Defendants 

NOTICE OF MOTION 

You and each of you, will please take notice that Defendants' MOTION TO DISMISS 

will come on regularly for hearing on the 2 9 day of AUGUST , 2013, at the hour of 

9:00A . 
___ .m., or as soon thereafter as counsel may be heard m Department XXX of the above 

referenced Court. 

Dated this 29th day of July, 2013 . 

BOGATZ LAW GROUP 

By: /s/ Charles M. Vlasic III 
I. Scott Bogatz, Esq. 
Nevada Bar No. 3367 
Charles M. Vlasic III, Esq. 
Nevada Bar No. 11308 
3800 Howard Hughes Parkway, Suite 1850 
Las Vegas, Nevada 89169 
Attorneys for Defendants 
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MEMORANDUM OF POINTS & AUTHORITIES 

I. INTRODUCTION. 

This case must be dismissed pursuant to Nevada Rules of Civil Procedure 12(b)(l) and 

12(h)(3), because this Court does not have subject matter jurisdiction over this dispute. Each of 

the allegations contained in the Complaint filed by America First, and all the relief sought 

thereby, arise directly from, and relate directly to a Business Loan Agreement and Promissory 

Note wherein the parties expressly agreed that any disputes arising thereunder would be 

adjudicated under Utah law, by a Utah court. Accordingly, because only a Utah court has 

jurisdiction to entertain the claims brought by America First in its Complaint, the Court must 

dismiss this case in its entirety. 

II. STATEMENT OF RELEVANT FACTS. 1 

A. THE LOAN DOCUMENTS. 

On or about April 11, 2002, America First and the Defendants entered into a Business 

Loan Agreement ("Loan Agreement"), whereby America First agreed to lend, and the 

Defendants agreed to borrow, approximately $2,900,000 for use in the construction of a liquor 

store/mini mart. On or about the same date, "Defendants executed in favor of America First, a 

Commercial Promissory Note which evidenced a loan from America First to Mesquite J abez 

LLC and Defendants in the amount of $2,900,000 (the "Note")."2 "The Note was secured by a 

Trust Deed with Assignment of Rents (the "Deed of Trust") executed by Mesquite Jabez, LLC 

on or about April 11, 2002 .... "3 

1 Because all allegations in a complaint generally must be taken as true for the purposes of a motion to 
dismiss analysis, the Defendants will not detail herein, the many allegations set forth by America First 
that the Defendants dispute. See Conway v. Circus Circus Casinos, Inc., 116 Nev. 870, 873, 8 P.3d 837, 
840 (2000). 

2 See Complaint on file herein at <JI 10. 

3 See Complaint on file herein at <JI 11. 
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B. THE APPLICABLE LAW AND JURISDICTION SELECTION CLAUSES. 

The Loan Agreement contained an "Applicable Law" clause which expressly provided:4 

Applicable Law. This Agreement (and all loan documents in connection with 
this transaction) shall be governed by and construed in accordance with the laws 
of the State of Utah.5 

The Loan Agreement also contained a "Jurisdiction" selection clause which expressly provided: 

Jurisdiction. The parties agree and submit themselves to the jurisdiction of the 
courts of the State of Utah with regard to the subject matter of this agreement.6 

Similarly, the Note contained a jurisdiction selection clause which expressly provided: 

If there is a lawsuit, [Defendants] agreeq to submit to the jurisdiction of the court 
in the county in which Lender is located. 

First America is located at "4646 South 1500 West, Suite 130, Riverdale, Utah."8 

C. AMERICA FIRST'S ATTEMPT TO CIRCUMVENT THE APPLICABLE 
LAW AND JURISDICTION SELECTION CLAUSES. 

Now, despite the fact that the parties hereto expressly agreed that all of the loan 

documents, including the Loan Agreement and Note "would be governed and construed in 

accordance with the laws of the State of Utah," that the parties would "submit themselves to the 

jurisdiction of the courts of the State of Utah," and that if a lawsuit was filed in connection with 

the Loan Agreement and/or Note, that lawsuit would be brought in Utah, (where America First is 

located)9
, America First has impermissibly filed the underlying lawsuit in a Nevada court, 

seeking to recover against Defendants under Nevada law. 10 

4 Because the Complaint "necessarily relies" upon the Loan Agreement and the Note, they can be 
considered by the Court when deciding this Motion to Dismiss without converting it to a motion for 
summary judgment. See,~' Marder v. Lopez, 450 F.3d 445, 448 (9th Cir. 2006). 

5 See Loan Agreement attached hereto as Exhibit A at p. 6. 

6 See Exhibit A at p. 6. 

7 See Note attached hereto as Exhibit Bat p. 3. 

8 See Complaint on file herein at <JI 1. 

9 See Complaint on file herein at <JI 1. 

10 See generally Complaint on file herein. 

Page 4 of 8 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
0 

~ tn 0 
13 ~ 00 0 - ~ 

"' r--0 ~ ' 
·- 'D ~ "~r--(/"]"~ r- 14 Cj ~~ ~ 
" oo N 

~S:,12 ,."d~ 

15 t;; " .. < : i) ~ 
...:I 1! z. fl., 

bJJ~ 16 N""O :r: bJJ 0 E-- "'o "O>r--< t;; ~ ~ 
17 Cj ~ j [::: 

0 :r: N' 
0 0 

~ 0 r-- 18 00 ~ 

"' 
19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

III. LEGAL STANDARD. 

NRCP 12(b)(l) expressly authorizes this Court to dismiss a complaint for lack of subject 

matter jurisdiction. Similarly, NRCP 12(h)(3) states that "[w]henever it appears by suggestion of 

the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall 

dismiss the action." A motion to dismiss for lack of subject matter jurisdiction "may be utilized 

when a lack of jurisdiction over the subject matter appears on the face of the pleading." Girola v. 

Roussille, 81 Nev. 661, 663, 408 P.2d 918, 919 (1965). 

IV. LEGAL ARGUMENT. 

A. THIS CASE MUST BE DISMISSED PURSUANT TO NEVADA RULES OF 
CIVIL PROCEDURE 12(B)(l) AND 12(H)(3), AS THIS COURT DOES 
NOT HAVE SUBJECT MATTER JURISDICTION OVER THIS DISPUTE. 

In Nevada, there is no dispute that forum and jurisdictional selection clauses are fully 

enforceable. The MIS Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 12-15 (1972); Tuxedo Int'l 

Inc. v. Rosenberg, 127 Nev._, 251 P.3d 690, 693 (2011) (noting that "forum selection clauses 

should not be rendered meaningless by allowing parties to disingenuously back out of their 

contractual obligations through attempts at artful pleading"); Campanelli v. Conservas Altamira, 

S.A., 86 Nev. 838, 841, 477 P.2d 870, 872 (1970) (stating that "[i]gnorance through negligence 

or inexcusable trustfulness will not relieve a party from his contract obligations") (internal 

citations omitted); Tandy Computer Leasing, a Div. of Tandy Electronics, Inc. v. Terina's Pizza, 

Inc., 105 Nev. 841, 843, 784 P.2d 7, 8 (1989) (quoting Burger King Corp. v. Rudzewicz, 471 

U.S. 462, 472 n. 14 (1985)) (noting that as long as the selection clause has been "obtained 

through 'freely negotiated' agreements and [is] not 'unreasonable and unjust,"' it should be 

enforced). 

The Breman case is instructive here. In Breman, the parties entered into a commercial 

contract wherein they agreed to have any disputes among themselves heard by a London court. 

407 U.S. at 2. There, the United States Supreme Court held that the clause at issue should be 

enforced, explaining "[t]he choice of that forum was made in an arm's-length negotiation by 

experienced and sophisticated businessmen, and absent some compelling and countervailing 

reason it should be honored by the parties and enforced by the courts." Id. at 12. The Court 
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further noted that "[t]he elimination of all such [jurisdictional] uncertainties by agreemg m 

advance on a forum acceptable to both parties is an indispensable element in international trade, 

commerce, and contracting." Id. at 13-14. 

In this case, America First's Complaint must be dismissed for lack of subject matter 

jurisdiction pursuant to NRCP 12(b)(1) and 12(h)(3), because the parties expressly agreed in an 

arm's-length transaction, to have any disputes related to the Business Loan Agreement and/or the 

Promissory Note heard by a Utah court, applying Utah law. Specifically, the parties entered 

into a Loan Agreement which expressly provided that "[t]he parties agree and submit 

themselves to the jurisdiction of the courts of the State of Utah with regard to the subject 

matter of this agreement." 11 Similarly, the Note evidencing the loan at issue in this litigation 

provided that if "there is a lawsuit, [Defendants] agree[] to submit to the jurisdiction of the 

court in the county in which Lender is located"- which is in the State of Utah .12 Here, just as 

in Breman, these forum and jurisdiction selection clauses are fully enforceable. As a result, only 

a Utah court has jurisdiction to entertain the claims brought by America First in its Complaint. 

To hold otherwise would render these expressly bargained-for clauses meaningless, and would 

allow America First to back out of their contractual obligations. 

V. CONCLUSION. 

This case must be dismissed because this Court does not have subject matter jurisdiction 

over this dispute. Pursuant to the express terms of the Loan Agreement and Note freely entered 

into by the parties hereto, only a Utah court has jurisdiction to entertain the claims brought by 

11 See Exhibit A at p. 6 (emphasis added). 

12 See Exhibit Bat p. 3 (emphasis added). 
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America First in its Complaint. For these reasons, the underlying Complaint must be dismissed 

pursuant to NRCP 12(b)(l) and 12(h)(3). 

Dated this 29th day of July, 2013. 

BOGATZ LAW GROUP 

By: /s/ Charles M. Vlasic 
I. Scott Bogatz, Esq. 
Nevada Bar No. 3367 
Charles M. Vlasic III, Esq. 
Nevada Bar No. 11308 
3800 Howard Hughes Parkway, Suite 1850 
Las Vegas, Nevada 89169 
Attorneys for Defendants 
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CERTIFICATE OF MAILING 

I hereby certify that on the 29th day of July, 2013, I served a copy of the foregoing 

MOTION TO DISMISS upon each of the parties by depositing a copy of the same in a sealed 

envelope in the United States Mail, Las Vegas, Nevada, First-Class Postage fully prepaid, and 

addressed to: 

Stanley W. Parry, Esq. 
Timothy R. Mulliner, Esq. 
BALLARD SPAHR LLP 

100 North City Parkway, Suite 1750 
Las Vegas, NV 89106 
Attorneys for Plaintiff 

and that there is a regular communication by mail between the place of mailing and the place(s) 

so addressed. 

/s/ Jaimie Stilz-Outlaw 
An employee of Bogatz Law Group 
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LENDER; 

lndivkiua!s: 
QliHord J1g&l~.KOP, 

Entitles: 
Nl.~.§~m.\t!it Ja~§~.< .. U,G..-----------.~---

Bonoweds) pn::mw>m< to P<''/ to Lender, or nrder, ... IW9 ... MJU,!Ol\\ Nj~EJ.i.U~QRED HtQJJ.~AN.Q.~-~--~--~._, DOlLARS 
together with intemst on th~! unpaid princip~1i bal<lnce outstandhg hom tirne to tirne at th~~ rate S<;)t csut belaw·, 
l.nt~~wst vvill ac(:n.:~; on the outstanding unpaid prindp;:il batance for e;~ch d;";~y that any arnoUt'lt ~$ outstandlns; aqd wlU 
continue to accnw w·;ti! this Note is p;:~ki in fun. 

}·::~xE:D RATE F-EATlJR-E·: The SnterHst rat~~ on th~s t~ot~~ \~~lH be at ~~ nx .. e.d rare of 8.00 ~")~~n::f~nt t)e:r annurn .................... ~ . ' 

for __ §~t ... ,. iY;·onths ~ 

.Js.li_ V.i\RlABLE HJ.\ TE FEATURE: After the.....§.Q ... month fixed p~.dod, the interest nrh; on thi.s Note wm b~ m.!~Jject 
w change frmn thH~ to tinw as th~: Referenc~ R;He d~scribed b;~lD'.'1! changes from Urne to time, The 
fv!lOViiing PfOVJSiaOS,. nUmbH~)d {l i thrn>Jgh {5}.. apply during the v:ar\Hble f~te period of the ioan: 

;' 1 ~ 
~ . : 

vv 
.:~.0-. 

i:Zl REFEHENCE FV\TL The Hefen~m~e Rate for purposes of this Nnt>~ is: 

Nil\ 

An independe<1t index or rate known f.!S JJJ.!~ vield in Jl.fD~~-D:LJ!.§I.J;~nn~n:u~LUnited 
.St~~JQ.~__Treasurv __ NgJ.~~j£ive Ye~r, .:tr:!i~mt~d for cgn~sf\!11 maturiWJJm:JbUJ~ost m~.;:~n1 
flaJ.Q .. £1?.9.\JJ?L~-~f ln the K~v.Jnt;,mst ~£tQ§ ___ ~g~:;ticn oL th.§:Lg.di.tiPJL of the k}~~~!Lfitreet 
,/r.H!/t!.t!.LJJUblis he:;Um the T u~§,Q.~.':,c.h:mnediat~L't.PE~!~~to1~Jlnn the reJ.f,_\·:Ia!lLf\d!l..!sttl!&nl 
P<~1!iL .. 



REFl.tREl•iCE: M.E'SQUtrB JABEZ, LLC #7182!.J9-Ll 

\3-l iNTEREST RATE. The int~rest m.te to b~ applied to the un~n~id principal balance of this Note shall be 

'4\ \ ,• 

a rat;;! of _:n!§. _____ basis points L~_]_f! ____ p~;!ret)n.tage points) over tht~ 1-l.n!m;~ra::e Haw indicatf!d above. 

Notwithstanding the fom9olng provi~>~ons, under no circumstances sh<sH the 
be !esz th01n fiVA_ percent per annum . 

. ,- --·~"~·~~~,·v· C-'~"AN't'::'"">:- .,., . . .h . , . ,_, ~~~ ~-;., 1 :vsr..:l'l; rl. ( ''-Jt:.:>. >N,H:mever mcreases ocGsH lO r ,e mtemst rate, ;...ender tnay_,. avt mwd not. 
ch;;m9e Borm•:ver's payments to ensure that ioan will pav off by its original maturity date (or ><Vithin the 
original arnortizs:ltion periodi and that payrnmrts covE!r accruing interest. 

SORROW'EHlS} Will PAY THfS NOTE AS FOlLOWS; 

MONTHlY PAYMENTS OF: 

-~lt\ ....... tnterest ()n~y~ 

PAYMENTS HEGlN ON THE: 

t>~10NlHLY PAYMENT AMOUNl: $22,3BS 

A ''! -~(· ~,,.l ... .,. 
PI"! ·M ' ' "'""' ~ ~ ·-·-·····"'···--.-... -.---.-.-.-..... -..- ............... 

Nole: /\a unpaid prindpa! and interest <.vn! b~! due in tuH on the rmstl..n;ty dat~::, This <lrnoom wiE bn a balloon 
pavrnflnt if the •~morti:<:atlon period is kmnm than the loan t!Olrm. 

THIS LOAN !S SECUREO BY .ALL OF THE FOLLOVVING: 

H.nJ~Jui1ing all h-t'!L~DN.n-~ .. %~_mLt£..~§i!~mentL 

An;:l __ !;j_g_b __ Le:fnL1J~m:! Pare~! 



lf Bonov;,.~r(s) does nrJt pay as agreed, or if 8onower(s) or an'::t guamnto( of this notr:: breadwt< uny other agreernent 
wirh Lender, Bonowl.'.a-(s) wm be in defmJlL Upon default, or H Lender reasonablv deems itself insecure, L~·mck:r rnav 

- ~ - . 
dedare r~1e entire unpuid. principal balance and accrued interest immediately du~~. vvithout notice, and Bonower(sl 
'''l'!l ·> >J<»·' <V'>\j ~('l''<t """~''" "'•t .. ·~-~~ (,• ..... ~} ~ .. .;;Jo;r ... ~ -~ .... {J.•,~I)o.;l}...(:< ~ 

if a payrnent 

Bormw~tr\s) authorizes Lender, to the extent pennitted by applicable la<,v, (ai upon default of any of its ob!igat\ons 
tr.:: Lend~H·, ~b_} }:~t anv ·Hn1e Lender n~.:3~~onat~~Y deerns }tsn1f insecure;> or {c) ir~ .Gase of Borro~¥~::(s d<:~ath O( ~nsntv~?nc-v.; 
to charge ot ~;et·off aa stlrns cwinn on this Note ag<~inst any oi Bml'OII\I'rc:r's account:> wAh Lender (vvhether checking, 
s<winqr,, or scme other accounti, including <>ll accounts he!d jointly with scwneone else and all accounts Bcrrower(sl 
rrwy op~~n in the future. Borrovver{s) grants tx;,1d0r a contractual possessory security interest in Borrower's flCC<?unn:; 
+:--... c~,;'i;r....-· '""::- ·:-M.~-.;- ~~~~; .. ,t 
~!. ... > ~.:_ .. ,_.t_U t ... d !-).-.t ~ '::.:l~ ~ ... 

!! the v.:,riable Rate Loan box is markw-J on the previous page, the int<:m:st r<>te on this loan mav change from time 
~" "'"'''f'i "'S t}·.-:, C>e·f"n"'.F'" R·=rt:> lr'(F,, .. ,~!O":l ,.. .. l <·!v> ')'."Vl.'J"s p·=F~» r:f t'l{'· 1'orn·r ch·:rrv•·~·· in '!0'"')')'1~H'' tc> rr-=rr'·<>t ''of''"''' •h,: -... ..... ' 1.,.:-'~~'-' .'( ..... ~~' ~~ •"'-' A .. , ~-~v -,)'. ~-._.. ,l ~v(.!.. ·L -'":1~ t ........ ~-·-v \."->1.,. ,._-~:?<-' .Jo' i -...:-) · ., >; -~~~ ~ .,;_;..~ "-' ...... • }~ ~\-v ~ '-""'>..·~~- ~ .,.:.;._ 

<iff Bet interest rates. That Reference Hate is not necessarl!y the h:h'/est rate charged hy Lender on its loans, Rather, 
'~ ; .. ''f' ·I'JCl"X ''"''('' b'' l <~nr;_,_,. *o "'"'~ f<,,., ''"'t"'~-, ')'' ;,,.'r'<·c ''"'"·(-!(~ bv; "n· .. ~,. "''"'"c~· t~ •·\.,,., K"'f'"'r"n"~' ""-"'~··=> '''.l'll··· ,.''"'" :~. ~~ ~:;,, ~ {:;.. l..Jo .. ,}:;;J. ?" ~ ...... ;,..$ ... ~·) ~-:.< ..;:_('=--~- .. ~.)~~ ~n t-.~ .... 1 ... <~~ .... c.:.,.:.: ;J<(ict.s.~ ~ .. -~.::.. >-..,.~o-;;.-~ ;;:>"'..).w..~,<:;;...,., )~: t·>~~ :- v;_~:.: -~.:~"- 'i.J'\.• ~-1>:cll.:_ ..... ~.:~C.-> l-..~:~~ ~~~<J.v . . - ' " - -- .• 



MlSCELLANEOVS PROVISIONS. 

Bonovv\O'd:sl .... vaives pm~.a~ntrnenL 1:kmHmd for p<lyrnent, protest, notice ol' dishonor, :md notic~~ of tWNy oH1(H kind. 
The ob~iga\ions of Borrovver~s} .und-er thk~ 1\Jote ~r~~ J{}~nt and :S:E~VHtaL 

NOTE~ A WmTTEN NOTICE iS REQUIRED H-HRTY DAYS PRIOR TO ANY PAY~OFf,. EXCEPTING THE STATED 
MATURITY DATE. lF A THIRTY OAY NOT!CE IS NOT GIVEN, 'THEN !NTEHEST ChARGES WILL Bt 
ASSESSED EQUIVALENT TO A THlRTY PAY NOTICE PEH!OD. THIS !S !N A DOnlON TO THE STATED PRE­
PAYl\ilENT PENALTY. 

THlS PROMISSORY NOTE !NCOHPOHATES BY REFERENCE THAT Cf:RTAlN Bl.JSH\ll~SS LOAN AGHEH111ENT, FlOOD 
!NSUBANCE CERT!HCA T"E, AGREEMENT TO PHOVn:JE FH1E-!NSURANCE AND EXTENDED COVERAGE ~NSURANCL 
AUTHOfHlAT!ON TO D:lSBURSE. AND ANNUAL lNFORMAT~ON FORM, WHiCK DOCUMENTS ARE ATTACHED AS 
EXHIBITS HERETO, THE UNDEHSlGNED ACKNO\>'VLEOGE THAl. 'THEY HAVE READ THE AFOREMENTl.ONED 
DOCUMENTS IN THEtR t:NT!HETV, AND THAT SY THEIR SIGNATURES an.OW, AGREE f(} BE HOUND BY THE 
TEHMS CONTAINED THERElN, 

fr""~<~!ft~S. ro, Managing Member 
\. 
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1 , Patt]al Re.!eases at Iencler;s sole discretion, but caku1ated at no h~ than I 25%, oftbe parcif s 
~ ~ ' l . . . s,:. • ' .r. ' l !...~. pro-rata ,suare of tne. oan rutB:>UJ..1t. 1hs may reqmre a speC.tllC appramru .tOr t.'1e parN~ 1o !,}~ 

rek~sed. Tlle liquor ~tom wlU not he released \lHtil the loan i~ pmd ~)fi 

2. Nn implied approval of.relateci.loans (any futnre request to be o:.msidcted on its ov.:'n .merits.) 



1 OPPS 
Electronically Filed 

08/20/2013 10:07:44 AM 

' 
Stanley W. Parry, Esq. 

2 Nevada Bar No. 1417 
Timothy R. Mulliner 

3 Nevada Bar No. 10692 
BALLARD SPAHR LLP 
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Attorneys for Plaintiff 

CLERK OF THE COURT 

7 

8 

9 
DISTRICT COURT 

CLARK COUNTY, NEVADA 
10 

AMERICA FIRST FEDERAL CREDIT 
11 UNION, a federally chartered credit union, Case No.: A-13-679511-C 

Dept. No.: XXX 12 Plaintiff, 

13 v. 

14 FRANCO SORO, and individual; MYRA 
TAIGMAN-FARRELL, an individual; ISAAC 

15 FARRELL, an individual; KATHY 
ARRINGTON, an individual; and AUDIE 

Date: August 29, 2013 

Time: 9:00 a.m. 

16 EMBESTRO, an individual; DOE Individuals 1 
to 1 0; and ROE Business Entities 1 to 10. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Defendants. 

OPPOSITION TO DEFENDANTS' MOTION TO DISMISS 

Plaintiff, America First Federal Credit Union ("America First"), by and through 

undersigned counsel, hereby files its Opposition to Defendants' Motion to Dismiss. 

I. 

MEMORANDUM OF POINTS AND AUTHORITIES 

INTRODUCTION 

By their motion, Defendants argue that this Court lacks subject matter jurisdiction over a 

deficiency claim arising under Nevada law and resulting from the non-judicial foreclosure of real 

property located in Clark County, Nevada in accordance with Nevada law. This argument is not 

supported by the language set forth in the underlying loan documents consenting to jurisdiction 

in Utah (which language is characterized by Defendants as a "forum selection clause") and is 

contrary to Nevada law. Therefore, Defendants' motion should be denied. 

DMWEST #1 0125797 v1 



1 II. STATEMENT OF FACTS 

2 Defendants, in making their motion, concede that the Court should accept all the 

3 allegations set forth in the Complaint as true for the purposes of analyzing this motion. 

4 (Defendant's Motion to Dismiss ("Defendants' Mot."), 3 n. 1.) As set forth in the Complaint, by 

5 this action America First seeks a deficiency judgment against Defendant pursuant to N.R.S. 

6 40.455(1). (See generally Complaint.) For the purposes of this memorandum, capitalized terms 

7 not otherwise defined herein shall have the same meaning as they are given in the Complaint. 

8 Defendants' motion to dismiss is based on certain language set forth in the Loan 

9 Documents underlying the secured loan that ultimately resulted in the deficiency America First 

10 seeks to recover, which language Defendants claim constitutes a "jurisdiction selection clause" 

11 which, according to Defendants "expressly provide[s]" that "only a Utah court has jurisdiction to 

12 entertain the claims brought by America First in its Complaint." (Defendants' Mot., 4, 6.) As 

13 set forth below, Defendants' interpretation is contrary to the plain language they rely on and 

14 unsupported by law. Specifically, Defendants' rely on the following provisions of the Loan 

15 Agreement: 

16 

17 

18 

19 

Applicable Law. This Agreement (and all loan documents in 
connection with this transaction) shall be governed by and 
construed in accordance with the laws of the State ofUtah. 

Jurisdiction. The parties agree and submit themselves to the 
jurisdiction of the courts of the State of Utah with regard to the 
subject matter of this agreement. 

20 (Loan Agreement, a copy of which is attached to Defendant's Mot. as Exh. A., at 6.) 

21 Defendants' Motion also relies on the last sentence of the following paragraph from the Note: 

22 Lender may pay someone else to help collect this Note if 
Borrower(s) does not pay. Borrower(s) will also pay Lender that 

23 amount. This includes Lender's attorneys' fees whether or not 
there is a lawsuit, including attorneys' fees for bankruptcy 

24 proceedings, appeals, and anticipated post-judgment collection 
services. Borrower(s) will also pay any court costs. Lender may 

25 delay enforcing any of its right under this Note without losing 
them. If there is a lawsuit, Borrower(s) agrees to submit to the 

26 jurisdiction of the court in the county in which Lender is 
located. 

27 

28 
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1 (Note, 3 (emphasis added).) As set forth below, none ofthese provisions deprives this Court! of 

2 jurisdiction over this deficiency action. 1 

3 III. LEGAL ARGUMENT 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

A. This Court Has Subject Matter Jurisdiction Over this Action, Which Arose 
Under N.R.S. 40.455(1). 

N.R.S. 40.455(1) provides, in relevant part: 

[U]pon application of the judgment creditor or the beneficiary of 
the deed of trust within 6 months after the date of the foreclosure 
sale or the trustee's sale held pursuant to NRS 107.080, 
respectively, and after the required hearing, the court shall award a 
deficiency judgment to the judgment creditor or the beneficiary of 
the deed of trust if it appears from the sheriff's return or the recital 
of consideration in the trustee's deed that there is a deficiency of 
the proceeds of the sale and a balance remaining due to the 
judgment creditor or the beneficiary of the deed of trust, 
respectively. 

In this case, America First is the beneficiary of Deed of Trust and brought this action within six 

months after completing the non-judicial foreclosure of the Clark County, Nevada property that 

was encumbered by the Deed of Trust. America First's right to seek this deficiency did not arise 

from any provision of the Loan Documents themselves, but rather from Nevada statute. See 

N.R.S. 40.455 (creating the statutory right to a deficiency judgment). In fact, any cause of action 

for breach of contract under the Loan Documents after foreclosure would be barred by Nevada's 

one-action rule pursuant to N.R.S. 40.430. Instead, America First has the statutory right, under 

Nevada law, to pursue its deficiency action in this Nevada court. 

B. The Non-Exclusive Consent to Jurisdiction Contained in the Loan 
Documents Does not Deprive this Court of Subject Matter Jurisdiction. 

Defendant argues that this Court lacks jurisdiction "because the parties expressly agreed 

in an arms-length transaction, to have any disputes related to the Business Loan Agreement 

and/or the Promissory Note heard by a Utah court, applying Utah law." (Defendants' Mot., 6.) 

1 Tellingly, Defendants' motion makes no reference to the Deed of Trust 
encumbering property located in Clark County, Nevada, the foreclosure of which gave rise to 
this deficiency claim. The Deed of Trust actually states that it is to be "construed according to 
the laws of the State of NV." (Deed of Trust, a true and correct copy of which is attached hereto 
as Exhibit A, at~ 26.) 

DMWEST #1 0125797 v1 3 



1 This argument misrepresents the contents of the Loan Documents and advocates an interpretation 

2 of the Loan Documents that is entirely contrary to law. 

3 As an initial matter, the plain language of the provisions relied on by Defendants does not 

4 impose any requirement that disputes between the parties be heard in Utah. Indeed, it is a stretch 

5 to even characterize those provisions, which do nothing more than consent to jurisdiction in the 

6 State of Utah, as a "forum selection clause." There is no language in the loan agreements 

7 suggesting or implying that a dispute between the parties should be brought in Utah, much less 

8 any language suggesting that only a Utah court would have jurisdiction. America First does not 

9 dispute that forum selection clauses are generally enforceable under Nevada law, but in this case 

10 the plain language of the contract itself does not select or designate Utah as a forum, much less 

11 suggest or imply that Utah courts would have exclusive jurisdiction over any disputes between 

12 the parties. 

13 "Where a document is clear and unambiguous on its face, the court must construe it from 

14 the language therein." Southern Trust Mortgage Co., v. K & B Door Co., Inc., 104 Nev. 564, 

15 568, 763 P.2d 353, 355 (1998). A court has no power to create a new contract or new duties for 

16 the parties, which they have not created or intended themselves. Old Aztec Mine, Inc. v. Brown, 

17 97 Nev. 49, 52,623 P.2d 981,983 (1981). Defendants' Motion requests that this Court insert an 

18 "exclusive jurisdiction" clause into the Loan Documents after the fact and thereby deprjve 

19 America First of its chosen forum. To do so would be entirely contrary to Nevada law with 

20 respect to contract interpretation. The plain language of the provisions at issue indicates that 

21 their sole intention was to consent in advance to jurisdiction in Utah, should an action be brought 

22 there. The parties did nothing by those clauses but "submit themselves to the jurisdiction of the 

23 Courts of the State of Utah." (Loan Agreement, Defs.' Mot. at 6.) Nothing in that language 

24 deprives this Court of jurisdiction. Had the parties intended to make Utah the sole forum for 

25 disputes to be heard, they would have inserted language to that effect. 

26 Moreover, even if the language at issue were a "forum selection clause," it falls far short 

27 of designating Utah as an exclusive forum. "For a forum selection clause to be exclusive, it must 

28 go beyond establishing that a particular forum will have jurisdiction and must clearly 

DMWEST#10125797 v1 4 
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1 demonstrate the parties' intent to make that jurisdiction exclusive." City of New Orleans v. 

2 Municipal Admin. Services, 376 F.3d 501, 504 (5th Cir. 2004). Language specifically requiring 

3 suit in a specific forum renders a forum selection clause mandatory. ld. In Hunt Wesson Foods, 

4 Inc. v. Supreme Oil Co., 817 F .2d 75 (9th Cir. 1987), the Ninth Circuit addressed the question of 

5 whether a "forum selection clause" that (1) specified that California law applied and (2) specified 

6 that the courts of Orange County, California had jurisdiction over the parties required the transfer 

7 of a suit filed in New Jersey. Id. at 76. Hunt Wesson Foods held that language consenting to 

8 jurisdiction but lacking language mandating exclusive jurisdiction "clearly falls short of 

9 designating an exclusive forum." ld. at 77-78. 

I 0 Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972), which Defendants cite as instructive 

II and suggest requires dismissal of this action, actually addressed a forum selection clause 

containing mandatory language specifying that " [a ]ny dispute arising must be treated before the 

London Court of Justice." Id. at 2. This language, which was ultimately enforced by the Court, 

was sufficient to justify depriving the plaintiff of its chosen forum. Such language is exactly 

I2 

13 

I4 

IS what is lacking in this case. Unlike in Bremen, because the "forum selection clauses" at issue in 

I6 this case contain no mandatory language, this Court has jurisdiction and Defendants' motion 

1 7 should be denied. 

18 IV. CONCLUSION 

19 Based on the foregoing, Defendants' motion to dismiss should be denied. 

20 Dated this .ft_~y of August, 2013. 
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By·~· !::::~~~=::::_­
Stanley W. Parry 
Nevada Bar No. I4I7 
Timothy R. Mulliner 
Nevada Bar No. I 0692 
IOO North City Parkway, Suite I750 
Las Vegas, Nevada 89I06 

Attorneys for Plaintiff 
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1 CERTIFICATE OF SERVICE 

2 Pursuant to N.R.C.P. 5(b), I hereby certify that on the 19th day of August, 2013, a true 

3 and correct copy of the foregoing MOTION TO DISMISS was served to the following in the 

4 manner set forth below: 
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I. Scott Bogatz, Esq. 
BOGATZ LAW GROUP 
3800 Howard Hughes Parkway, Suite 1850 
Las Vegas, NV 89169 

[ ] Facsimile Transmission 

[X] U.S. Mail, Postage Prepaid 

[]E-mail 

[ ] Certified Mail, Receipt No. ___ , return receipt requested 

an Emplo ee of Ballard Spahr LLP 
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WHEN RECORDED, MAIL TO: 
AMERICA FIRST CREDIT UNION 
4646 SO. 1500 W. SfE 130 
OGDEN, UTAH 84405 

ATTN:BUSINESSSERV1CES 
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(\ V 'i<jo 5 J-
SPAcE ABOVE THIS LINE FOR RECORDER'S USE 

TRUST DEED 
With AssigDment of Rents 

THIS TRUST DEED, made this between MESQUITE JABEZ. LLC . as TRUSTOR, 
whose address is 28 ANTHEM C K C NDE ON NEV AD 8 , TIMOTHY W. BLACKBURN, A ITORNEY, 
as TRUSTEE, and AMERICA FIRST CREDIT UNION a Utah Corporation, as BENEFICIARY. 

WITNESSETH: ThatTrustorCONVEYSANDWARRANTSTOTRUSTEEINTRUST, WlTHPOWEROFSALE,thefollowing 
described properties, situated in CLARK County, State ofNevada: 

SEE A IT ACHED "EXHIBIT A" FOR LEGAL DESCRIPTION 

LIQUOR STOREIMINI MART AND EIGHT ACRE LAND PARCEL 

APPROXIMATELY: 820 WEST MESQUITE BOULEY ARD, MESQUITE, NEVADA 

Together with all the estate, right, title, and interest, including insurance, which trustor now has or may hereafter, acquire, either 
in law or inequity, in and to said premises; to have and to hold the same, together with the buildings and improvements thereon and all 
alterations, additions or improvements now or hereafter made the:reto, including all machinery, equipment, material, appliances, and fixtures 
now or hereafter installed or placed in said buildings or on said real property for the generation or distribution of air, water, heat, electricity, 
light, fuel or refrigeration or for ventilating or air conditioning purposes or for sanitary or drainage purposes, for the removal of dust, refuse 
or garbage and including stoves, ranges, cabinets, laundry equipment, all elevators, awnings, window shades, Venetian blinds, drapery ,rods 
and brackets, screens, floor coverings, including all rugs and carpets attached to floors, lobby furnishings and incinerators and all other 
similar items and things; all to the items and things so specified and all other similar items or things, whether now or hereafter placed on 
the property, being hereby declared to be, and in all circumstances, shall be construed to be, for and in connection with the purposes and 
powers of this trust deed, things affixed to and a part of the realty described herein; the specific enumerations herein not excluding the 
general, and together with all singular lands, tenements, hereditaments, reversion and reversions, remainder and remainders, rents, issues, 
profits, privileges, water rights and appurtenances of every kind and nature thereunto belonging to or in any way appertaining, or which may 
be hereafter acquired and used or enjoyed with said property, or any part thereof, SUBJECT HOWEVER, to the right, power and authority 
hereinafter given to and conferred upon beneficiary to collect and apply such rents, issues, and profits. FOR THE PURPOSE OF 
SECURING (I) payment of the indebtedness evidenced by a promissory note of even date herewith, in the principal sum of S TWO 
MILLION NINE HUNDRED THOUSAND AND N0/100 DOLLARS , made by Trustor, payable to the order of Beneficiary at the 
times, in the manner and with interest as therein set forth, and any extensions and/or renewals or modifications thereof; (2) the performance 
of each agreement of Trustor herein contained; (3) the payment of such additional loans or advances as hereafter may be made to Trustor, 
or his successors or assigns, when evidenced by a promissory note or notes reciting that they are secured by this Trust Deed; and (4) the 
payment of all sums expended or advanced by Beneficiary under or pursuant to the terms hereof, together with interest thereon as herein 
provided. 

1. Upon request of the Beneficiary and from and after the date of such request, Trustor agrees to pay to Beneficiary in addition to 
the monthly payments of principal and interest payable under the terms of said note, monthly until said note is fully paid, the following sums: 

(a)An installment of the taxes and assessments levied or to be levied against the premises covered by this Trust Deed and an 
installment of the premium or premiums that will become due and payable to renew the insurance of the premises covered hereby against 
Joss by fire or such other hazard as may reasonably be required by the Beneficiary in amounts, and in a company or companies, satisfactory 
to the Beneficiary. Such installments shall be equal, respectively, to the estimated premium or premiums for such insurance, and taxes and 
assessments, next due (as estimated by the Beneficiary) less at! installments already paid therefor, divided by the number of months that are 
to elapse before one month prior to the date when such premium or premiums and taxes and assessments will become due. Such added 
payments shall not be, nor be deemed to be, trust funds but may be commingled with the general funds of the Beneficiary, and no interest 
shall be payable in respect thereof. The said Beneficiary shall use such monthly payments to the extent they will suffice to pay such premium 
or premiums and taxes and assessments when due. 
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