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crder that's served on a phone company and it then

provides us with telephone numbers that -- for
thogse ~-- for that phore that that phone number
calls,

o Okay.

A. S0 it gives us incoming and outgoing

calis for a particular phone number.
Q. And de you have to apply for a federal

search warrant to get that?

A, Yes.

Q. Okay. And did you in fact do that?

A, Yes, I did.

Q. Now, how did you know what numbers to asgk

the court for records for?

. We, we obtained the information wvia
subpoena for subscriber information for particular
numbers.

2. And do you recall what company you got
that information from?

A. 1 believe it was T-Mobile.

. Okay. And do you recall what numbers you

were asking the court to provide records for?

A, I don't, I know they were both 702
numbers.
Q. Okay. Would it refresh vour recollecticgn

JO ANN MELENDEZ - (702) 283-2151
APP 001592




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

78

to show you a copy of your pen register application?
A, Yes, it would,
MS., DEMONTE: May I approach the witness,
Your Heonor?
THE COURT: You may.
MS. DEMONTE: Thank you.
THE WITNESS: The pen register was for
telephone number 702-413-8968,
BY M5, BDEMONTE:
Q. Okay. And was there a second phone

number alsc that you asked for?

A, Yeg, there was,
G And what number wag that?
A, There's probably another order for it,

It was algo 702-413, but I think the last four were

different. Hold on,

. Okay.
A, govz,
Q. Okay. And who did those phone numbers

helong to?

A, They were subscribed to by Victor 6.
Tapia.

Q. And how do you spell that?

A. V-i-¢c-t-o-r, G, T~a-p-i-a,

Q. And who is Vigtor Tapia?

JO ANN MELENDEZ - (702) 283-2151
APP 001593
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A, I believe that's Evaristo's father.
Q. Okay. And in your application did you
state who the phene numbers were being -~ phones

were being used bhy?
A. Yes, we did.
Q. And who did you state those phones were

being wused by?

A, Evaristo's mother and father,

Q. And do you recall the name of Evaristo's
mother?

A, I do not.

0. Now, after receiving the pen register --

first of all, do you remember when you actually
applied for and received that and were granted the
pen register warrant?

A. That would have been on the day or
shortly -- sometime shortly after we obtained the
warrant, It would be on that, it will be on that
pen register order.

o Okay. But as you're gitting here today,
you don't recall when vou actually obtained that?

A, I don't,

Q. And would it refresh vour recollection to
see a copy ©f the pen reglister warrant?

A, Yesg,

JO ANN MELENDEZ - (702) 283-2151
APP 001594
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MS. DEMONTE: May I approach the witness?
THE CQURT: You may.
THE WITNESS: It would have bheen on April
20th of 2007,
BY MS. DEMONTE:

Q. Thank you. Now, after you receiwved this
pen register on April 20th of 2007, approximately
four days later did you have contact with Detective
Mogg?

A, Yeg, I did.

0, And did you, did you yourself ask

Detective Mogyg toe do gomething?

A, I did.
Q. What dJdid you agk Detective Mogg to do?
A, I asked him to go to the home of the

parents of Evaristo Garcia and conduct an interview.

Q. Okay. And why did you ask him to do
that?

A, It was what we call tickle the pen
register. We were hoping to see what numbers might

be called after we conducted an interview.

0. And were you notified when Detective Mogg
went to the house?

A. Yeg, I was,

Q. Ckay. And do you recall when he -- and

JO ANN MELENDEZ - (702) 283-2151 :
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when he went to the house?

A,

Would have been April -- it would have

been shortly after we obtained the pen, pen register

that same month.

Q.

ina --

Q.

A,

Okay. And did you actually document this

In a -~

-~ in a 3027

Yes, I did.

And what 1ls a 3027

A 302 or an electronic communication is a

reporting document. It's similar to an officer's

report that we use to document an investigation,

Q.

Okay. And would it refresh your

recolliection 1f I showed you your 302 as to when

thig took place?

A,

BY MS.,

Q.

A,

Absolutely.

M5. DEMONTE: May 1 apprcach the witness?
THE COURT: You may.

MR, FIGLER: May I toock a look?

MS. DEMONTE: Yeah,

MR, FIGLER: Court's indulgence.

DEMONTE ¢

Okay., There vou go.

On the 24th of April of 2007.

JO ANN MELENDEZ - (702) 283-2151
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Q. Okay. And were you notified as to when
that interview began and concluded?
Just after 1800 hours. Just after 6 p.m.
Is when it began?
Yes.

And when did that conclude?

L = A

Shortly thereafter. I don't think it was

that long.

. Okay. And after you were notified --
A 1840 hours it concluded.

Q. S¢ about 40 minutes later?

A Yesg.

Q. So after vou were notified that the

interview concluded, did you then research the pen

register?

A. Yes, we did,.
Q. And what did you £find?
A. We found that there was some, that there

was some outbound calls to Mexico,

Q. Okay. And vou still have that report up
there, right?

Al Yes, I do.

0. Sitting here today, do vou recall the
number that was dialed?

A, Without looking at the report, I don't

JO ANN MELENDEZ - (702) 283-2151
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Q. Ckay., And you actually wrote that report
in tandem with when this information came to you,

corraect?

A Correct,

Q. And go you recorded that asg it was
happening?

A. Yes, I did.

Q. Okay. What number was the cutbound call

coming from?
A, It was coming from -~ the outbound ¢all

was to a number in Veracruz, Mexico.

Q. Which phone wag dialing that number first
of all?

A. Let's see. 702-413~8968.

Q. Okay. And what number was being dialed?

A, International number. So 0 -- you dial

011~-52=-274~T45-3017.

3. Okay. Now, based on this information and
the call to Mexico ccourring after the interview
that Detective Mogg conducted, where did the
investigation take vou next?

A, To Veracruz, Mexico.

0. And is that because that's where that

rhone number was going to?

JO ANN MELENDEZ - (702) 283-2151
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Al That's correct.

Q. Ckay., And at some point did you then
dispatch federal agents to Veracruz, Mexico to
verify information?

A, Yesg, wea did.

Q. After doing that, did yvcu then seek

ancther warrant?

A, Yes, we did.
Q. And what type of warrant isg that?
A. It's called -~ it's what they call a

provigional arrest warrant.

0. And what ig a provisional arrest warrant?

A, It's a -- I guess you could kind of
simply say that it's kind of an international arrest
warrant, but we baszically are requesting Mexican
officials teo arrest an individual in their country
based on our warrant.

Q. Okay. And 1s there documentation that
you had to provide to Mexican officials for the
provisional arrest warrant regarding whether or not

this person was a United States citizen?

A, Yes, there was,
Q. Okay. May I approach the witness, Your
Honor.

THE COURT: You may.

JO ANN MELENDEZ - (702) 283-2151
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BY MS. DEMONTE:
0. Showing you what's bheen marked as State's

proposed Exhibit 110, do you recognize that?

0 Yasg, I do,

0. And what is that?

A, It's a birth certificaete for Evaristo
Garcia,

0. Okay. Now, is that the exact copy vou
sent?

A, I don't know.

0. Ckay. Is that actually a certified copy
of the --

A. That is a certified copy and we did send

a certified copy to Mexico.
. Okay. And that is identical to what von
sent?
A, Yes, it ia.
M3, DEMONTE: Your Honor, 3tate moves Lo

admit 110 as it is a certified copy of a public

record.
THE COURT: Is there any objection?
MR, FIGLER: It's our client's birth
certificate. I don't see the relevance of it.

THE COURT: Overruled.

MS. DEMONTE: Thank you, Your Honor,.

JO ANN MELENDEZ - (702) 283-2151
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BY M&5, DEMONTE:
Q. And at some point were you notified that
the defendant was actually arrested on the

provisional warrant?

Al Yeg, I was.
0. And do wyou recall when he was arrested?
A. Would have been in 2008 I believe. 4-21

of 2008 but.

Q. Would it refresh your reccllection to --
A Yeg, it would.

Q. Okay.

A I received an electronic communication

back notifying me of his arrest,

Q. Okay. And with respect to the exact
date, would it refresh vour recollection to see the
302 that vou drafted --

A. Yes.

0. -= at the time you received this
information?

A. Uh~huh, The 23rd, It's actually 2008

that he was arresgted,.

Q. Okay. So April 23rd --

A, I said it was 2007, but that's my
mistake.

0. AlLl right. S8So to your knowledge it wasg

JO ANN MELENDEZ - (702) 283-2151
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April 23rd of 20087
A. Yes.
Q. But you caught that you had made a typo

when vou drafted your report?

A. That's correct.
Q. A1l right.
A. The actual typo was actually by the -~

it's a electronic communication from the A line or
the agent in Mexico City back toc me and his typos,
but it's 2008 though.

Q. Okay. Now, after the defendant was
arrested on the provisional warrant, what then did
you have to do?

A, I then contact the DA's office and the
attorneys c¢ffice in internaticnal affailrs and they

began working on formal extradition.

Q. Okay. Because 18 a provisional warrant
enough?

A, It's not,

. Okay. And do you recall who in the

district attorney's office yveou contacted to begin
the extraditicn process?

A, I contacited you,

2. Okay. And at some point -- now, ig there

a time limit once someone 1s arrested in Mexico for

JO ANN MELENDEZ - (702) 283-2151
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the government of the United States to igsue the
formal ex -- to initiate the formal extradition
process?

A, Yes. You have 60 days.

Q. And did you assist in making that
deadline?

A, Yesg, I did.

0. Ckay., And are vou aware that in August
of 2008 that the government of Mexico did grant that
extradition after defendant waived?

A, Yes, I am.

Q. Okay. 8o was he then returned to‘the
United States?

A, Yes, he was,

Q. Okay. And did you vourself retrieve him
from Mexico?

A, I did net travel to Mexico. I traveled
g the Las Vegas MgCarran International Airport and
waitted for him who was acgompanied by two FBI
agentsg.,

Q. And wgre there Las Vegas Metropolitan

Police detectives also there?

A, Yes, there were.

Q. Who was there?

A, Detective Mogg and PRetective Hardy.
JO ANN MELENDEZ - (702) 283-2151
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Q. And did you actually lay eves on Evarigto
Garcia at McCarran International Alrport?

A, Yeg, I did.

Q. Looking around the courtroom today, do
vou see Bvaristo Garcia?

Al I do.

0 Can you please point ¢ him and describe
something he's wearing?

A, He's seated to Mr. Figler's left and he's
in a ~-- it looks like a white or a light blue button
down Oxford shirt.

M3. DEMONTE: Record reflect
identification of the defendant.

THE COURT: The revord will reflect
identification of the defendant,

M5 . DEMONTE: fThank you. Pass the
witness.

THE COURT: Cross-examination.

MR, FIQLER: Thank wvou,

CROSS5~-EXAMINATION

BY MR. FIGLER:

G. Agent Hendricks, dust a couple guestions
for you.

A, Sure.,

0. The one and only time that you saw

JO ANN MELENDEZ - (702) 283-2151
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Evaristo Garcia was in October of 2008 then?

A, If that's when he wag --

0 Brought back?

A, Brought back, vyes.

v} Okay. And you just ldentified him here

today in court, correct?

A. Yes, I did.

Q. Okay, thanks. Hey, vou don't know the
facts and circumstances surrounding why a person
would go to another country,

You just do your job to retrievs
him, correct?

A, My d¢b is once there's an arrest warrant,
to locate and apprehend. Whether that's here
locally in Las Vegas or whether they leave to
another state, country, wherever that might be in
the world,

0. Exactly, S0 do you know -- do yvou have
any personal knowledge when Evaristo Garcia went to
Mexico?

A, I do not. There was no official record
with the border crossing so I don't know when he
went te Mexico,

0. Okay. And wusually 1f I'm just an

American citizen walking down, they don't tag me or

JO ANN MELENDEZ - (702) 283-2151
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register me at -- back in '06. That probably wasn't
happening or do vou know?

A, Geoing out of the country, no. Coming
back into the country, ves,

0. Right. 8o do you know when this arrest

warrant wag issued for BEvaristo Garcla®

A, The local werrant or the ==

Q. Yes.

A, -~ federal warrant?

Q. The local one here in Las Vegas.

A, I£ I look at a copy of the -~ I can tell

you the exact date if, if you have a copy of the
arrest warrant.

Q. I absolutely do. I thought yvou might be
asking g0 I had it right there.

MR, FIGLER: Does that work?

MS. DEMONTE: Well, no.

MR. FIGLER: W%Well, that's the application
for the arrest warrant,

MS., DEMONTE: Yeah, that's the
application for the arrest warrant. I have the
warrant., You do want the --

MR, FIGLER: It will work. Thev're
pretty close in time to each cother. Whoever gets

there first.

JO ANN MELENDEZ - (702) 283-2151
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I got the dec. Do you have the
warrant?

MS. DEMONTE: I'll stipulate it was June

2lst, 2006.

MR, FIGLER: Thanks.

M3. DEMONTE: I have it off the top of my
head.

MR, FIGLER: Yeah, vou do. I've got June
19th.

M5 . DEMONTE: Okavy,
BY MR. FIGLER:
Q. I'm showing vou the declaration for
warrant. That is usually something that occurs

bDefore the warrant's even issiued, correct?

A, That's correct,

Q. Ckay. S0 this date is June 18th,
correct?

A, It is.

Q. Okay. Of 29067

A. Yesg.

MR. FIGLER: And I think counsel's going
to stipulate that the actual arrest warrant wasn't
issued until -- was it June Zlst, 20067

M3, DEMONTE: Yes, 1t wag signed by Judge

Jansen June 2lgt, 2006,

JO ANN MELENDEZ - (702) 283-2151
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BY MR, FIGLER:

Q. Okay. So if the warrant for arrest was
not issued until June 2lst, 2006 and if somebody
nevar saw that, they wouldn't know thait there's a
warrant for their arrest, correct?

A, Whether there's a person that knows that
they have a warrant for theilr arrest or not is, is
irrelevant to me.

Once they have a warrant, that's
when my -- that's when I start taking part in the
investigation,

Q. Qkay, But vou would agrees
chronologically, and I know this is gonna sound like
a stupid gquestion, but lawyers ask stupid guestions
all the time, February or March of 2006 is before
June 21st of 2006; isn't that correct?

A, Yes, it ig,.

0. Okay., Thank you for establishing that
indisputable fact.

You didn't talk to Evaristo Garcila
at all, did vou?

A, Prior to me coming in contact with him at
the airport, no.

Q. Okay, So he didn't tell you why he went

down to Mexico, correct?

JO ANN MELENDEZ - {702) 283-2151
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A. He did not.

Q. So vou indicated, and I obijected a couple
timesg, to the word flight. Flight to you probably
has a different meaning than flight to me,.

Flight to you means that they're out
of the jurisdiction when there's a warrant for their
arrest, correct?

A, That too, Any time that there's a
warrant for their arrest and they leave the
jurisdiction where they're wanted from, that is
considered £light.

Q. Okay. But they, but they might no¢t gven
know that there's a warrant for their arrest.

You would agree with that that they
might not know?

A, I can't speak to what he knew, I can
gpeak Lo that there weg a warrant for his arrest and

he left the State of Nevada to Mexico.

(o At some point?
A, At some point.
0. Mayhe bhefore the warrant of his arrest,

yvou don't know?
A, I don't know when he entered Mexicoe. We
have no record with U.S5. creossing, and Mexican

immigration has no record either.

JO ANN MELENDEZ - (702) 283-2151
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Q- Okay. So he -- you would agree with me
that there are a lot of reasons why someone might
want to go to ancther country that have nothing to
do with aveiding arrest; isn't that corregt?

A, People travel all the time.

Q. Feople do ¢go on vacation. That's one
thing, correct? You agree?

A, That's correct.

0. People can have business iln another
country; isn't that correct?

A, That's correct.

Q. People can be afraid that a buach of
viglent people are trying to kill him and want to
get away from that; isn't that correct?

A, People can travel to whatever country
they want for whatever reason.

0. Ckay, thank vou., 0Oh, and T think that
the -- I think the prosecutor went over it guickly,
and I just want to make sure the ladies and
gentlemen of the jury heard.

¥You went through all these processes
that occur and then there's an extradition that
occurs down in the other country, correct?

A, That's correct.

Q. Now, a person has a right to fight that

JO ANN MELENDEZ - (702) 283-2151
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extraditicn, don't they?

A. They do.

0. Okay. And in this case, Evaristo Garcia
did not fight that and waived his extradition,
meaning he voluntarily agreed to come back; isn't
that correct?

A, He waived his extradition.

Q. QCkay, And when he wag taken into
custody, he was personally informed by the
authorities that there was an arrest warrant for
him, correct?

A, I was not present for nis arrest, but I
would assume they would advise him fhat he has an

arrest warrant and --

Q. That would be the process, correct?
Al Yes,
0. And then he wvoluntarily came back into

the country with those people?
A, He waived, he waived extradition.
Q. That's right, No further gquestions.
THE CQURT: Redirect.
MS., DEMONTE: Thank wyou.
REDIRECT EXAMINATION
BY M3, DEMONTE:

Q. Just so we're clear on the time line, he

JO ANN MELENDEZ - (702) 283-2151
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was errested in -- on April 23rd:?
A. April 23rd, ves.
Q. And waived in August?
A, Correct,
Q. Okay. Now, Agent Hendricks, counsel

asked vou a lot of questions about various reasons
that people flee,

Firest of all, in order to obtain
that, use that warrant, vyou did not have to know
whan he went ton Mexico?

A. That's correct, I do not.

Q. And you did not have to tell the court --
is it a prereguisite that the person know there's an
arrest warrant?

A, No, there's not,

Q. Okay, thank you. Nothing further.

THE COURT: Is there anything further?
RECROSS-EXAMINATION
BY MR, FIGLER:

Q. Just about the time gap between

extradition, he's in custody down in Mexico during

that time, correct?

A, Yes, he is in cugtody,
Q. He can't just say hey, I want to just go
right now. The process has to take place, correct?
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A. He's in custody in a Mexican jail. I'm
not familiar with all of the Mexican judicial
procegses and how all that works, but he is in
custody in & Mexican jail.

Q. So the one time that they asked him do
vou waive extradition, to vour knowledge he said
ves?

A, I don't know how many times they asked
him. I, I have no -- I don't have any knowledge to
date on how that went.

Q. You do have knowledge though that when it
came down to extradition he waived?

A. At some point when they asked him to
walve extradition, he waived.

Q. Thank you.

THE COURT: Anything further, Mr, Figler?

MR, FIGLER: No, No, Your Honorxr.

THE COURT: Do the ladies and gentlemen
of the dury have any questionsg for this particular
witnegs? All right. Negative response.

Thank you so much for your
testimony. You're excused.

THE WITNESS: Thank vou.

THE COURT: State, call your next

witness.
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MS. DEMONTE: The State ralls Cliffeord
Mogg.
(Whereupon, Clifford Mogg was duly sworn
to tell the truth, the whole truth, and
nothing but the truth.)
THE CLERK: Please be seated. State and
spell your full name for the record, please.
THE WITNESS: (Clifford, O-l-i-f-f-o-r-d.
Mogg, M-o-g-g.
DIRECT EXAMINATION
BY ME. DEMONTE:
. Sir, how are you gmnploved?
A, I'm a detective with the Las Vegas

Metropolitan Police Department homicide section,

Q. And how long have vou been with Metro?
A, 17 vears.

Q. How long with the homicide section?

A, 10.

Q. Okay. And directing vour attention to

Fgbruary 6th of 2006, were vou with homicide at that

time?
AL I was.
Q And did you have a partner at the time?
A, I did. Detective Ken Hardy.
Q Okay. ©HNow, iz Ken Hardy still vour
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partner?

A, No. He's since retired,

Q. Okay. And how long ago did Detective
Hardy retire?

A. Almost two vears.

Q. Okay, Now, on February 6th of 2006, were
vou called out to investigate a shooting at the

Morris Sunset East High School?

A, Yes.

. And is that here in Clark County, Nevada?
A, It is.

Q. Okayv. And when you arrived at the scene,

were you briefed by patrol?

A, Yes,

Q, Okay. And were resgsponsibilities for this
investigation divided up between yourself and

Detective Hardy?

A That's correct.
. And how did that divide go?
A, Detective Hardy was agsigned to conduct

the investigation ¢f the crime scene and I was
assigned to conduct the investigation of witnesses,
any potential suspects that may be developed and
also to follow up on information that was obtained

that night during the course of the interviews with
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various witnesses.

Q. Okay. Now, with regard to witnesses, did
some of them remain on scene to gpeak with you?

A. bid they what?

Q. Were there already some witnesses that
had remained on the scene to speak with you?

A. That's correct.

Q. And vou spoke with all of those

witnesses?

A, Yas.

Q. Those being -~ ig Crystal Perez one of
them?

A, I believe she was one of them. Either

myself or some 0f the other detectives that were
assisting us conducted the interviews.

¢. Okay. And based on information you
retrieved from those interviews, did vou go and -~
go off the scene to conduct additional investigation

based off ¢of those interviews?

A, Yeg.,

2. Where did you go?

Al We went to a man by the name of Giovanny
Borradag' residence on -~ I believe it wasg Albedo

(phonetic). And we picked him up, brought him back

to our office and interviewed him.
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0. Now, was he under arrest at the time?
A, He was not.
0. Okay. And without telling me what Mr.

Borradas said, did you collect anyv information from

items in his position?

A, Yes.

0. What did you collect?

A, Information from his c¢ell phone.

Q. Okay. And he actually had that cell

rhone on his person?

A, That's correct.

Q. And the cell phone, do you recall the
number off the top of your head?

A, I do not. I believe it was a 371 number,
but I don't recall.

Q. Would it refresh your recollecticn to
locok at vour report as Lo the remaining four digits

of that phone number?

A It would.

Q. And vou have that report up there with
You T

A, I do.

Q. And would you like to look at that
report?

A, Yes, 371-2678.
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Q. Okay. Now, when you made contact with

Mr. Borradags, did you actually have him photographed

as well?

A. I did,

. I'm placing on the screen State's Exhibit
50. 1Is that Giliovanny Borradas?

A. It is.

. 30 your knowledge did he go by other
names?

AL Yes,

Q. And what other name did he go by?

A, Giovanny Garcia, I believe it was Yokanni

Garcia or Yobanni Borradas,

0. Okay. But they are all one and the same
person?

A. They are.

Q. Okay. And to your knowledge was he still

wearing the same clothing that he was wearing at

the -- during the night of the shooting?
A. Yes.
. Ckay. Showing you State's Exhibits 51,

was that photographed as well?
A, That is.
Q. Okay. Now, after conducting this

interview with Giovanny, did you make an arrest?
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A, Not that night, no.

. Okay. Had vou developred any additional
leads though from your conversation of Giovanny --
with Giovanny?

A, Not from Giovanny.

Q. Ckay. Where did vour investigation take
you next?

A, Well, we had a description of a possgible
suspect who was the person that actually did the
shoecting. Tt was described as a Hispanic male,
somewhere around 19 vears cold, average build.

The key thing that stood cut to the
majority of the witnesses was that this person was
wearing a gray hooded sweatshirt and some type of
dark shorts and that he was armed with a handgun.

Q. Okay. And to your knowledge was there
ong interview that was different that gave a
different identification of the shooter? Did
somsone implicate Giovanny?

A, Yes.

Q. And did that comport with what vou were
getting from other witness interviews?

MR, FIGLER: 1I'm gonna obiject, Your
Honer, it as may comport what other interviews, how

many interviews?
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THE COURT: Overruled.

THE WITNESS: There were numerous
interviews that we had conducted. The majority of
them all either described the person with the gray
hooded sweatshirt or they didn't see anybody at all,
They heard the shots, but they didn't see ithe person
who did the shooting.

The only person was -~ I believe was
Ms. Perez who described Giovanny and said that he
wag the one that had done the shooting, which later
determined based on the clothing he was wearing and
the clothing the other witnesses descgribed, that was
not him.
BY M5, DEMONTE:

Q. Okay. Now, after vyou had gotten all
these interviews describing the gray hooded
gweatshirt, investigative wise, what did you try to
do?

A, At that point we started looking into
phone calls that were made by Giovanny Borradas the
night of the shooting, we obtained the surveillance
video from the school, we continued to search for
other people that were asgsociated with Mr. Borradas,

Q. Now, I'm gonna ask you specifically about

that surveillance video from the school.
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You vyourself reviewed that video,

correctht?

A, I did.

Q. And can you describe the quality of that
video?

A, The guality from inside the school area
was okay. When you started looking at the exterior

video, the fact that it was dark cutside, the
distance away from the cameras that the shooting
took place, 1 couldn't identify anyone. Some of
them I couldn't even see the scene where the
sheooting had occourred.

o, Qkay. BSo was the wvideo at all helpful in
vour investigation?

A, It was not.

Q. Okay. And you sald yvou looked into phone
racords of Giovanny's phone,

Did you actually obtain a subpoena

for his records?

A. I did.

4. And what did you determine once you
obhtained those records wvia subpoena?

A. That there was approximately 20 calls
placed to and from his phone to a Manuel Lopez, and

then there were also approximately 12 calls placed
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elther to vr from his phone fto a Melinda Lopsz.
Q. And during what time frame were those

phone calls taking place?

A, At about the time of the murder and
afterwards.
Q. Okay. Was it the tTime of the murder for

gure or was it leading up to the murder and
afterwards?

A. It was leading up to and after.

. Okay. And did vou determine who Manuel
Lopez was?

A, Yes.

Q. Okay. And did you actually speak with

Manuel Lopez?

A, I did on twe ogcasions,
G Okay. And when was that first occasgion?
A, It was a couple davs after the shooting

had oceocurred,

0. Okav. And I'm showing you State's
Exhibit 58, Is that Manuel Lopez?

A, It is,

Cr. And did you make a determination afterx
interviewing with Mr, Lopez as to whether or not he
was even pregsent?

A, He was present at the time that the
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shooting took place and he drove to the gschool where
the shooting took place.

0. Okay. Now, after speaking with Mr.
Lopez, where did your investigation take vou?

A, At that point, we continued fellowing up
on information that we had. We began to review the
video, go over all the other statements that we had
ohbtained and then I received information from
Detective Ericcson.

Q. And who ls Detective Ericcson?

A. He is a detective on the Metropolitan

Police Department.

Q. Okay. And what unit is he assigned to?
A. The gang unit,
Q. Okay. And did Detective Ericcson inform

vyou thalt he was conducting a different

investigation?
A, Yes.
a. Okay. And did he tell you what

investigation he was conducgting?

A He did.
Q. And what investigation was that?
A. He was conducting arn investigation into

the shoocting of a person by the name of Jonathan

Harper. And Jonathan was shot by a person by the
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name of Salvatore Garcia.

Q. Okay. And did Detective Ericecson
indicate to you whether or not he believed Mr.
Harper might have information?

A, He did.

Q. Did he tell what that information might
be though?

A. All he told me con the phone was that this
information that Mr. Harper had was concerning the

shooting that we were investigating at the Morris

Academy.
0. And did you then interwview Mr. Harper?
A, I did,
Q. Ckay. And when did that interview take
place?
A, I believe it took place -- T would have

to refer to his statement to be accurate on the
date, but it was a couple months after the shooting
had cogcurred at Mr. Harper's residence where his
mother lived,

Q. Okay. And who was present during this
interview?

A, It was myself, Detective Hardy, Mr.
Harper, his mother, and I believe his father was

there also.
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Q. Now, to be clear, what information did
you have aboutlt the identity of the shooter at the
time you interviewed Mr. Harper?

A All I had was a clothing description and
a vague description of a Hispanic male approximately
19 vears old,

I believe there was some physical
description as to medium to thin build,

approximately 3 foot 7 to 5 foot 2.

Q. Okavy,
A, With a shaved head,
. And when vou conducted your interview

with Mr. Harper, did vou ever provide information to

Mr. Harper?

A, I did not.

Q. Did you ever tell Mr. Harper what to say?
A, I did not.

0. Did you make any promises to Mr, Harper?
A, I did neot.

0. Now, detecltive, wa'wve heard tesiimony

that Mr, Harper believes vyou had made a promige of
immunity to him.

e thig the first time you're
hearing that?

A, It is not.
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Q. Wag the first time you heard that at

preliminary hearing?

A, That's correct.

0. Do you know where that came from?

A, I have no idea. We don't offer immunity
to anyone., That's not something that we're

autheorized to do, nor would we even do that prior to
interviewing somebody because it could sway their
information one way or the other,

Q. Bazed on your knowledge as to what had
occurred and veur interview with Mr. Harper, wag

there any need for such a promise anyway?

A, There was not.

Q. Wag Mr, Harper in danger of facing
charges?

A, Neo.,

Q. Why not?

A. The only crime that I could determine

that Mr. Harper had committed isg that he went to the
school with some other individuals; Mr. Lopez being
one, Mr., Lopez's glrlfriend, Uecarlolg another, and
then a person by the name of Evaristo Garcia with
the intent to fight.

Fighting is a misdemeanor that did

not occur in my presence, so0 hence I would not be
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able ©0o make an arrest on somebody who is going
somewhere to fight.

Q. Okay. MNow, after conducting your
interview with Mr. Harper, did yvou have a little bit
more information about who was in the gray hooded

sweatghirt?

A, I did.

Q. And would that be a first name?

A, Yes.

0, Armed with that information, were you

able to conduct additional investigation at that

point?
A, Yeg, We followed up on that,.
Q. Okay, And at some point did you receive

information?

A. Tesg,
. And what is Crime Stoppers?
A, Crime 3toppers 1s a pregram by which a

gitizen can call into a number, provide information
to the police concerning an investigation that they
have knowledge of or crime that they have knowledge
of and remain anonymous.

Q. Okay. And in approximately May of 2006,
did veu actually receive a Crime Stopper tip?

A, Yes,
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G With regards to this case?
A, That's correct.
G Without telling me the specific

infeormation, did that lead yvou to & certain area of
town?

A, Yeg., It led me to the 4800 block of
Pearl Street.

Q. And what did yvou do investigative wise at

3900 block of Pearl Street?

A. 4900. We had a -~
Q. Sorry.
A, -- gpecific address. I bhelieve it was

4%85 Pearl Street. I went to that location,
obtained a license plate number from the wvehicles
that were parked there.

I aleso did a sight check on a house
te gee who was Lllving there, power check, and I
determined theat the woman and the man that lived
there, the woman worked at the Stratosphere Casino.

I called the Stratosphere, provided
the gegurity personnel there with her name, and they
then provided me with some employment information
that she had given them concerning emergency
contacts., One of those emergency contacits that sghe

listed was her son Evaristo Garcia at that address.
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Q. And now that you have the name Evaristo
Garcia and an address, did you then attempt to

obtain a photograph?

A, I did.

0. And where did vou get that photograph
from?

A, From the driver's license, the Nevada
driver's license. Went on to website that we use,

obtained hisg photograph and then I took that
photograph and obtained some other photos that were
similar locking to the photograph of Evariste Garcia
and then I conducted a photo lineup.

Q. and who did you show that photo lineup
To?

A. I showed that photo lineup to Jonathan
Harper and Manuel Lopez.

Q. Okay. And did Jonathan Harper make an

identification for vou?

A, He did.

Q. Who did he identify?

A, Evaristo Garcia.

Q. Did Manuel Lopez make an identification
for you?

a. He did.

Q. Who did he identify?
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A, Evaristo Garcia,.

Q. After you obtained that information, what
did you do next?

A, After that, I wanted to confirm some
additional information, reviewed some of the
gtatements, reviewed the secret witness information,
reviewed the information that I obtained from
Jonathan Harper, and then I applied for and was
granted an arrest warrant for Evaristoc Garcia
charging him with murder with a weapon.

0B NMow, in addition to applying for the
arrest warrant of Evaristo Garcia, did you also
apply for an arrest warrant for someone else?

A, T did. ©On June 15th, I applied for bhoth

the arrest warrants for Evaristo Garcia and Yobanni

Borradas.
Q. Okavy. And were both of those granted?
A, They were,
Q. And to your knowledge were both of those

granted on June 26th, 20067

A, I believe that's the date.

0. Now, wasg Gicvanny Borradas arrested close
in proximity after that?

A. He was,

0. Ckay. And he actually -- sorxry. Court's
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indulgence. S$So Gilovanny was arrested on that
warrant.

What about Evaristo? Was he
arrgsted on the warrant?

A, Eventually he was arrested. I was unable
to locate him at the time that the warrant was
issued. He was nowhere to be found.

Q. Now, after you obtained these arrest
warrants, Giovanny is now in custody and Evaristoe is
atill out and ycou're unable to locate him, was there
another witness that then came forward to be

interviewed by you?

A, Yes,

Q. And who was that?

A, Edshel Calvillo,

G And do you recall when that interview

took place?

A, I believe that tock place about a vear
later., Maybe July of '09,

0. Would it refresh your recgllecticon to see
Edshel Calvillo's --

Al Yes.

M&, DEMONTE: May I approach the witness,

Your Honeor?

THE COURT: You may.
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THE WITNESS: Sorry. July of '06.

BY M3, DEMONTE:

. Ch, vou got it?
A, Yes.
Q. Okay. And after conducting your

interview with FEdshel Calvillo, did vou take any

action with respect to Giovanny?

AL No.

Q. Did vou call up and say dismiss all
charges?

A, Did not.

Q. Why not?

A, Because the warrant was appropriate, his

being in custody was appropriate, and charges
againgt him were charges that I had applied for
based on & probable cause that I had for his arrest

concerning the murder of Victor Gamboa.

o Now, did vouw believe Giowvanny Lo be the
shooter?
A, No.,

ME. FIGLER: I'm gonna object, Your
Honor, as far as his helief.

THE COURT: Sustained.

MR, FIGLER: And I move to strike,

M3. DEMONTE: I'm sorry.
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THE COURT: It will be stricken. That's
an ultimate issue for the jury to determine.

M&, DEMONTE: Thank you.

BY M3. DEMONTE:

Q. When you applied for the arrest warrant
against Giovanny Borradas, did you say that Giovanny
Borradas was the shooter?

MR. FIGLER: And I'm gonna obiject as to
what was said in an application for the most minimal
of burden necessary in the gystem.

THE COURT: Sustained,

M3, DEMQNTE: Okay.

THE COURT: Ask different questions.

M5, DEMONTE: I will.

The court: It's irrelevant what the
officer's belief was, all right., It's an
ultimate -- what you're asking this officer is
wltimate issues that they will determine, all right?

MS., DEMONTE: All right.

BY M5, DEMCONTE;:

Q. But vou had issued arrested warrants for
oth?

A, Yes.

Q. Ckayv. All right, Now detective, after

speaking with Edshel Calvillo, were you still
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looking for Hvaristo Garcia?

A, We were,.

Q. Mow, prior to your interview with Edshel
Calvillo, had vou already contacted other personnel

within the law enforcement community?

AL T did,
0. Wheo did vou contact?
A, After I obtained arrest warrants for

murder suspects, I contact the FBI criminal
apprehension team of which Special Agent Scott
Hendricks is a member, and I advised him that I had
an active arrest warrant for Evaristo Garcia.

Q. Okay. And at somg peint did you have to
participate in the extradition process?

A, Yes,

Q. Okay., Now, prior to participating in the
extradition process, did Scott Hendricks ask you to

do something?

A Yesg,
Q. What did he ask you to do?
A, To go to BEvaristo Garcia's mother and

father's houwuse on Pearl Street and just make contact
with them Lo gee what type of investigative leads
that would generate,

Q. Okay. And did you in fact do that?
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k. I did.
Q. Now, when vou went to the house to

contact Evarigto'’s parents, was Evaristo there?

Al He was not.

. Okay. And did vou ipterview his parents?
A, T did.

0. How long did that interview last?

A, Well, I can reascall mavbe 10, 15 minutes

of conversation, was not recorded.

Q. Okay, And after leaving that interview,
did vou advise Agent Hendricks that the interview
had concluded?

A, Yes,

0. And did he share with vou certaln
information?

Al Yas.

Q. Ckay. MNow, at some point in 2008, were
vou advised that the defendant was going to be
returned to the United States?

A, That's correct.

Q. And did you actually show up at fThe

McCarran Internation Airport to retrieve your

guspech?
Al On Qctober -- I believe it was 1l6th,.
Q. And de vyou see Evarigto Garcia in the
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courtroom today?

A, I do.

Q. Can vou please point to him, describe
something he's wearing?

A, Seated at defense counsel table, wearing
the blue shirt and a shaved head with the small chin
hair. (Indicating.)

M3. DEMONTE: Record reflect
identification of defendant.

THE COURT: The record will reflect the
identification of the defendant.
BY M3. DEMONTE;

O. Now, does the defendant, as he sits here
today, appear the same 1o you as he did when you saw
him at McCarran?

A, His head's shaved a little bhit more, he's
a little bit bigger, but the facial features are

atill the same.,

0. Okay. 8¢ vou're able to identify him,
correct?

A, Yes,

0. Showing vou State’s Exhibit 111, is thisg

how Mr, Gargia appeared when vou picked him up at
MeCarran?

A That's correct.
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o, Ckay. Now, two months later, did you

participate in the preliminary hearing in this

matter?
A. I did,
a. And did you in fact testify in this case?
A, Yes.
. And did you in fact identify Mr. Garcia

as beling present in the courtroom during that
preliminary hearing?

A. I did.

2. Okay. Now, detective, throughout the
courge of thig investigation from February éth of
2006 until the defendant was ultimately arrested,
were certain forensics requested by yourself and/or

Detective Hardy?

A, That's correct.
Q. And what was reguested?
A. We requested that the cartridge casings

recovered at the scene, excuse me, and the bullet
fragments recovered at the scene be compared to a
Makarov %mm pistol which was recovered that night in
the 800 block of Park Hurst inside the tank of a
toilet that was sitting on the side ¢f the street,
We alse reguested that the handgun

be processed for fingerprints. And then later on
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after the fingerprint processing had been conducted,
I believe Detective Hardy also asked for scome DNA
processing of that weapon.

Q. Okay. To your knowledgse was the DNA able
o be completed?

AL I't was not. The item location on the gun
that they swabbed that they believed may have been
bhlood was not.

Q. Okay. &nd -~ now, vou had asked for
fingerprint processing.,

Before Mr, Garcia was taken into
custody, did vou have certain known fingerprints
gamples that yvou requested the gun be comparsed Lo?

A, Yes,

. And who were those -~ who did vou reguest
those to be compared to?

A, I believe it was Glovanny Borradas and
Manuel Lopez,

0. After Mr., Garcia was ftaken into custody,
did wvou then make an additional request?

A, Yes, To¢ have hisg fingerprints compared
to those recovered from the pistol.

e Okay. And wag additional information
geught by the fingerprint lab to obtain additional

prints?
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A, Yes.

Q. And were those additional prints
collected?

A. Yes.

Q. And did you then provide those to the
fingerprint laboratory?

A, That's correct.

M%. DEMONTE: Okay. I'!ll pass the
witness.
THE COURT: Cross-examination.
MR, FIGLER: Thank Your Honor.
CROSS-EXAMINATION
BY MR, FIGLER:

0. Detective Mogg, I'm gonna start with a
guestion. I might end with the same question in a
different form, I just want to make sure I heard
you right.

With regard to Jonathan Harper, you
knew that Jonathan Harper was present wnen a vall

came out to go to the school to get into a fight,

correct?
A. That's correct.
O, And you know that Jonathan Harper got

inte an El Camino with Manuel Yopez, correct?

A, That's correct,
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Q. And with that knowledge, they went
directly to the school, BRagsed on your
investigation, vou learned that, correct?

A, Yes.

Q. And yvou also learned that Jonathan Harpex
got out of the wvehicle and started fighting with
pecople, correct?

A, Yes.

Q. He is not on the hook for murder for
doing any of thoese things, correct?

A, That's correct.

Q. Even though there was some fight scenario
that was going on, not on the hook for murder,
correct?

A, There were multiple people fighting.

Q. Okay. Thank you for c¢learing that up for
me. Now, Jonathan Harper says that you promisged him
immunity.

He's just making that up?

A. That's correct. That's not acourate,

Q. Okay. You knew that he had a brain
injury when vou interviewed him, correct?

A, Yes.

o, Okay, 5o vou knew he wasg capable of

making thingsg up?
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A, There's alwayse that potential with any
witness,
Q. Okay. It's & little more when there's

somaone who has 23 percent of their brain blown cut,
correct?

A, I wouldn't know about percentage of his
brain, sir.

Q. Okay. BSo it's your testimony that you

don't know anything about Evaristo Garcia until vou

get this secret witness -- and you don't know who
the secret witness came from. They're secret,
right?

A, That's correct.

0. It could have been Jonathan Harper's

mother for all vou know, correct?

A. It could have besn anyone.

Q. It could have been anvone. And
information that you got from this Detective
Brigceoson, correct?

A, That's correct.

Q. Ckay. B0 presumably Detectiwve Ericcson
had some interaction with Jonathan Harper ox his
family before contacting vou, gorrect?

Al Yes,

2. Angd you and your pariner Ken Hardy knew
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that, correct?
A, That Detective Ericcson had spoken to

Harper's family?

Q. Before vyou got to talk te him with Ken?
A, fes.
Q. Okay. So you and Detective Hardy knew

that Detective Ericc¢son had talked to him first and
then you went and talked to him.

And T believe that date was in April
of 2006, about 5 weeks after this iancident had
cecurred, correct?

A. Approximately, ves.

Q. So 1f I told you it was af 1522 houra on
April 1lst, 2006, does that sound about right?

A, That would be accurate,

Q. Okay. And was there a discussion ox
goordination with Detective Ericeson about when he
would go and interview Jonathan Harper that zame
day?

A. I don't belisve so.

Q. Ckay. 1t would be awkward 1f both of vyou
showed up at exactly the same time to interview,
You'd have to pick who goesg firgt, right?

A. Yeah, I don't believe he was sven thers,

Q. Cn August -~ I'm gorry, On April lst,
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20067

A. That's correct.

Q. All right. I'm gonna show you something,
Maybe it will refresh your recollection. I'm gonna
show you a recorded statement of Jonathan Harper
from April lst, 2006,

Does that appear to be an official
Metropolitan Police Department document?

A, Yes,

Q. ODkay. And I want you to review that.
And does that refresh your recollection that maybe
Detective Ericcgson came in to interview Jonathan
Harper right after vou and Detective Hardy left?
Dossg it appear that way?

A, It could based on the time,

Q. Ckay. Isn't it true, sir, that there was
a conscious decision to make sure that you got
information out of Jonathan Harper about the
shooting before anvone was gonna show any interest
in prosecuting the person who shot him in the head?

A, That's not accurate.

0. That's not accurate, Just a coincidence

that it was on the same day then?

A, Yes.
<}, And it was a coincidence that vou went
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firgty?
Al Probably not.
Q. Do you know if Jonathan Barper was afraid

of Sal Garcia?

A, T don't know that I ever asked him
whether or not he was afraid of him,

Q. Okay. Do you know if Detective Ericcson
made him any promises before or afiter vou spoke to
him?

A, Not that I know of.

Q. Okay. Anything about protecting him if
he helps cut or anvthing like that?

A, Neot that I know of,

0. Okay. DNow, let's go to zome c¢f the
investigation that occurred. A call comes in that
there's a shooting at a school.

So you go oult, yvou and Detective
Hardy split it up, he's dealing with any sort of
evidence that might exisgt in the sceng or the
periphery. Your primasry focus is interviewing the
witnesses and reviewing those videotapes.

s that a fair, general assessment
of what happened out at the scene?

A, That's correct,

Q. Now, the prosecutor asked vyou on direct

JO ANN MELENDEZ - (702) 283-2151
APP 001644




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

130

is the only perscn who gave you any information that
Giovanny was Lthe shooter, Crystal Perez,.
Do you remember that guestion?

A. I do,

Q. And you answered affirmative that the
only one who gave any information to you aboui
Giovanny being the shocoter was Crystal Perez,
correct?

b Te the best of my recollection,

Q. Ckay. You interviewed a lot of kids out
there that night, didn't you?

i I interviewed some, my partners also
interviewed several people,

Q. Okayv. Do vou remember who Brian Marquez
was? Does that name sound familiar?

A, The name is familiar, I don't recall
gxactly what he told me. It's been almost seven
VEALS .

Q. Okay. Do vyou remember there wasg a car of
kids who came over, maybe had Brian Marquez, the
decedent in thisg c¢ase, they all came over? Do vou
remember that?

A. Yes.

o 5o maybe that name sounds familiar now,

Brian Marquez?
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A, The name sounds familiar.

Q. Okay.,

A, It does.

Q. How about Gilbert Garcia? Does that name

sound familiar?

A, Yes.

Q. Okay. That was another person who drove
with Brian Marguez over to the school; isn't that
correct?

A Again, I'd have to refer Lo the
statements, That's been seven years.

Q. Sure, And it might have been your

partner whe interviewed Gilbert Garcia, correct?

A, That's correct,
Q. All right. Well, let's find ocut. Here
we go. May I approach, Your Honox?

THE COURT: You may.
THE WITNESS: I actually interviewed him.

BY MR. FIGLER:

0. Oh, okav. You actually got that in front
of you?

A, I do.

0 Okay. You got the big beok, 8o you
Ilnterviewed Gilbert Garcgia. Do you want fto review

that for a second, make sure we're talking about the
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same guy,

that he was the guy that drove over with

Brien Marguez and Victor Gamboa?

Maybe just the first couple of prages

might refresh your recollection.

A.
Q.

Marquez,

Yes,

Okay. Now, we'wve heard from Brian

but I don't think that the prosecution

called Gilbert Garcia. Let me ask you, you

interviewed him.

vet .,

Baevearn.

Can you turn to page saven?

M&, DEMONTE: Obiject as to hearsay.

MR. FIGLER: I haven't asked a guestion

THE COQURT: He just said turn to page

MS, DEMONTE:; Okavy.

THE COQURT: Overruled.

BY MR. FIGLER:

Q.

Now, during the course of your

investigation, detective, there were other people

than Crystal Perez who were indicating they heard

information that Giovanny had the gun

contemporangouvs, in fact, right before the sheoting:

isn't that correct?

MS., DEMONTE: Objection, hearsay, Calls
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for hearsay.

MR. FIGLER: It's impsachment and it also
is something that during the course of the
investigation. It's not for the truth of the
matter., It's just based on his investigation and
according to hisg --

MS&. DEMONTE: Not 4if it's --

THFE COURT: I'm gonna overrule it.

MR, FIGLER: Thanks.

BY MR, FIGLER:

Q. S0 this witness told you that before the
shooting he hegard with his own ears someone scream
Giovanny's got a strap and then he heard the gun
shots bam, bam, bam; i1sg that ¢orrect?

A. If I can read that section.

0. Go ahead,

THE COURT: And thig is Brian Marquez; is
that correct?

MR, FIGLER: No, no. This is Gilbert
Garcia.

M8, DEMONTE: Somebody who didn't
tegtify.

ME, FIGLER: Someone they didn't call.
But based of this investigation, it's part of his

investigation.
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M3. DEMONTE: $o¢o the State renews it's
chijection as to hearsavy.

THE COURT: Well, it's an out-of-court
statement on somebody on identification as well,
I'm gonna allcw it,.

MR, FIGLER: Thank you, Your Honor,

BY MR. FIGLER:

Q. Do vou gee where I'm pointing there on
seven?
A, I do. I don't know that this girl was

with him, was in an area where she could have seen.
Q. I got that, but I'm just asking if that
information was imparted to you; ves or no?
A, It's in his gtatement.
0. Ckay. Now, you said that there was a

general description of the person who shot, correct?

A, Yes,

Q. And they gaid he was wearing shorts,
correct?

Al I believe the prevalling desaription was
the gray tank top -- or gray hooded sweatshirt

rather, and then the shorts, pants changed with
witnesses,.
Q. But other than that, vou had a lot of --

let's take the gray sweatshirt out for just half a

JO ANN MELENDEZ - (702) 283-2151
APP 001649




10
11
1z
13
14
15
16
17
18
19
20
21
22
23
24

25

135

heartbeat.

That was a description that could
have described pretty much everyone that you were
interviewing; Giovanny, Manuel, Edshel, Sal Garcia.
All those guys éénerally £it that description age
wise, Hispanic wise, short or shaved head, that sort
of thing, correct?

A, With the excepticon of the person that was
shooting that had the gray hooded sweatshirt on,
ves,

Q. Thank you. WNow, thisg is gonna sound
like -- I've been asking stupid guestions all day.

Is a gray hooded sweatshirt
gomething that has to stay on somebody at all times,

is a remowvahle item?

A, They weren't removing it when they were
shooting.
G, I got that, I'm asking in general, Is a

gweatshirt something that's permanently affixed to a
person's body or is it something that carn be easily

taken off?

A. It would think it could be easily taken
off.

Q. Thank vou, sir, I told you 1t was a
stupid gquestion, but you gave me a smart answer. I
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appreciate it.

Now, let's talk a little bit about
Manuel Lopesz. Manuel Lopez was the person who
Giovanny was making phone calle to, correct?

A, That's correct.

Q. And vou were able to confirm that,
correct?

A. Yes.

Q. Okay. And that was prior to the shooting
occurring, correct?

A, Yes,

0. AlLL right. And Manuel Lopezr was over at
Sal Garcia's house at some point, and you were able
o confirm that, correct?

A, Correct.

Q. And Manvel Lopez gobt in the car that
drove to the school. You were able to confirm that,
correct?

A, Yes.

0. And that was an El Camino which vou latex
took into impound; is that correct?

A, Yes.

Q. Okay. And Manuel Lopez and you had a
conversation; 1is that correct?

A, Yesg,
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Q. And in that conversation, Manuel Lope:z
admitted to you he was wearing a gray sweater that
day?

A, T think he said a gray sweater, but he
was talking about a gray, and I can't remember the

term that he used for this, but it wasn't hooded.

0. Okay. But he admitted to that part,
right?

A, That's correct.

Q. And he also admitted to owning the gun

and having the gun, ¢orrect?
A, He didn't have the gun at the time the

sheooting took place.

Q. I got that.
A, But EBEvariste did.
op Okay. I appreciate that. But he

admitted to you that it was his gun, didn't he?

&, Yes,

Q. Okay. 5S¢ Garcia got the call, Garcia got
in his car, 1t was Garcia's car, it was Garcia's
gun, Garcia drives to the school, Garcia has the
aweatshirt that 1is gray, but not the hoody, he
doesn't say that, you alse find out that Garcla hasg
prior knowledge of these toilets where the -- I'm

sorry. I'm saving Garcia, I'm meaning Lopez.
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I'm goenna redo that. Court
reporter, I'm redoing.

Start with Lopes because we know
Garcia doesn't have an El Camino. Lopez got the
call, Lopez has the car, Lopez drives the car to the
school, Lopez admits to wearing a gray sweatshirt,
Lepez admitted it was his gun.

You also found out that Lopez
previously worked at the exact place where the gun
was found, correct?

A, At the where?
0. At the place where the gun was found, the

toilet bowls.

A, No,

G, You didn't find that out?

A, No.,

0. Did -- Detective Hardy said that that was
confirmed. You don't remember that?

A, There was two plumbing companies., The

lady who lives at the house identified -~

G, Manuel Lopew, right?

A, Manuel Lopez as bhesing a person who came
in and did some flooring work when she had a toilet
replaced,

Q. Got 1it. That's -~
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A, But he didn't work for that plumbing
company.
Q. Got it. That's right, that's right, but

she picked him out of the lineup?

A, Yes.

Q. Ckay, And that was the place where the
gun was found?

A. In the toilet.

Q. Right. And during the course of your
investigation, you learned that at some point later
Lopez tried to go back fto retrieve the gun, but you

guys had already gotten it, correct?

A, That's correct.
. Lopez, Let's talk about the video of the
school,

There's quite a bhit of video, right?
A, Yes,
0, And vou sav that there is nothing of
valueg to it, right?
A, Nothing that you can see the shooting and
who 1g doing the shooting.
< But vou could probably see some kidg out
in the parking lot.
Just generally speaking, you saw

people, right?

JO ANN MELENDEZ - (702) 283-2151
APP 001654




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

140

A, That's correct.

0. And there are, in general, and this is a
guestion just in general, that there are
enhancemants techniqueg that can be used for videos
o blow up and we see 1t on TV all the time that
exists in the world, correct?

A, Not for this type of video. Once vou get
to a point where the video was blurry, it doesn't
get any bhetter,

0. Okavy,

A. When you're trying te enhance video at
night freoem a distance, it just picks the lights out
and all you get are big blobs.

R Okay, 50 do you have that video still,
go I c¢an show it to the Jury?

A, I have several videos.

Q. Okay. Do you hawve the video in front of
the parking lot?

A, Yes, I do.

Q. Okay. And there was like 18 different

angles on that video; is that correct?

A, I don't recall exactly how many different
angles.
Q. And I appreciate that you had some

difficulty picking out scome people, but I just want
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to make i1t clear, vyou have nothing from that video
that shows Evaristo fighting or shooting or doing
anything, correct?

A, I don't have anvthing from the video that
shows any people at all fighting or shooting.

Q. Okay. 5o that videc doesn’'t implicate my
client at all, correct?

Al No.

Q. And you did a thorcugh examination of
course, becausge you're a good detective, of that El
Camino where yvou ordered a thorough investigation of
hat El Camino, correct?

A, Yes,

0. And there's no evidence in there
whatsoever implicating my client Evaristo Garcia,
correct?

A, We didn't find anything in the wvehicle
that belonged to him.

0. Thank you. HNow, finally, sir, you
indicated that yvou went to Jonathan Harper after he
had been shobt, showed him a photo lineup and he was
able to pick out Evariste Garclay is that correct?

A That was after the initial interview that
I did with him,

Q. Okay. What's a photo lineup?
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A, A photo lineup is a set of sgix
photograrhs. You have your suspect in the photo
lineup along with five people who look similar,
They don't have to look exact, they just have to
look gimilar,

Q. And why 1g that? Why would vou give six
photographs instead of just one?

A. Well, cne would presume that someone was
guilty. If I showed you one photograph and said is
this the guy, some people will think that you have
him in custedy, it's got to be the guy.

So we want to give a fair
cpportunity for scmebody to lock at several
ehotographs and we want to be falr to the suseect,
so that somebody just doezan't arbitrarily pick one
photograph and show it to a witness and have that

person identify them.

0, That's a cauticn. That.'s a good caution,
right?

A, That's correct,.

<, Now, Jonathan Harper had just been sghot

in the head by 3Sal Garcia £five weeks later and then
he picks out Evaristoe Garcia, correct?
A, T don't recgall the exact timeline, but

that's approximate.
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Q. Okay. Edshel Calvillo voluntarily went
into your office on his own free will, not under
arrest, and he picked ocut Evaristo Garcia out of a
rhoto lineup of six, a fair photo lineup, correct?

A, That's correct.

0. Okay. You went to Melissa Gamboa and
showed her a six pack of different people.

And was she able to pick out
Evaristo Garcia cut of that six pack?
A, I don't believe so.
Q. Okay. Did Edshel Calvilleo ever tell you

what he was wearing that night at the night of the

shooting?
A. I don't recall.
Q. In fact, he told vou he didn't even go to

the school, correct?

A, That's correct.,

Q. Okay, If he was giving you bad
information on that, ig that of concern Lo you?

Al Well, I corxrxoborated hiz statement other
ways.

Q. Gkay., 50 yvou were sure that -—- so if he
told somebody that he was at the scheol or drove to
the school, vou corrobgorated that that's not true,

correct?
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A I corroborated that he was not with
Evaristo Garcia, Manuel Lopez, Ms. Decarleis and
Jonathan Harper in the ELl Camino when they drove %o
the school.

Q. Okav. But he could have been in a car
right behind him, vou don't know?

A, Not that anybody knew.

Q. Okay. Did you ever find a gray hooded
sweatshirt that is in any way linked te my client?

AL No.

0. Court's indulgence. Detective, would vyou
be surprised to know that Edshel Calvillo testified
that he drove to the schocol that night of the
shooting?

M&8., DEMONTE: Obijection. Misstates the
evidence.

THE COURT: 1I'm gonna overrule 1it.

MR, FIGLER: He drove,

THE COQURT: I'll let the jury determine
who said they were driving.
BY MR, FIGLER:

0. Would you be surpriged if Edshel Calvillo
sald that that night after the Camino left, he got
into the car with Sal Garcia and he drove to the

gschool as well?
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A, I don't know what he testified, counsel,
. Does that suvrprise you, that information?
A, That he drove o the school?

Q. Yeah.

A, He told me he didn't drive to the school.

¥

Okay., Neo further guestions, Your Honor.
THE COURT: Redirect.
M3, PANDUKHT: Court's indulgence.
REDIRECT EXAMINATION
BY M5, DEMONTE:
Q. I'm gonna ask Mr. Figler's last guestion
a different way. Would it ask surprisgse you if
Edshel Calvillo took the stand and said that he got
in the car with 8al and they were driving to the
gchool but got stuck at & stoplight and by the time
they got to the school, the fight was already over?
A, No, it wouldn't surprise me,
Q. Okay. Now, counsel had asked vou about
Manuel Lopez telling you what he wore that day.

And he actually did during one of
the gtatemenlts he gave you, gave you a description
of what he was wearing during the night of the
gshooting; 1s that correct?

Al That's correct.

0. Do you off the toep of vour head remember
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exactly what he said?
A, No. It was some kind of term they have
for the c¢lothes he was wearing.
Q. Okay, Would it refresh your recollscticon
if I showed vou page 13 of that statement?
A, It would.
M3. DEMONTE: May I approach the witness,
Your Honor?
THE COQURT: You may.
THE WITNESS: That's it. Ben Davis.

BY MS. DEMONTE:

Q. Okay. Does he use the phrase hoody?

A, No.

Q. Doeg he use the phrase sweater?

A. No .,

0. Okay. And what color gray did he say it
was?

AL I believe it was dark gravy.

Q. Spacifically?

Al Charcoal gray.

Q. Qkay. And you actually met and saw

Manuel Lopez?
A. I did.
Q. Begides being a Hispanic male ¢f that age

range, did he match the description otherwise?
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A, No.
Q. Why not?
A, He was much bigger than the way they

described the suspect that was wearing the gray

hooded sweatshirt.

Q. And is Manuel Lopez obviously bald?
A, Yes.,
2. Okay, New, counsel had asked you about

whether Melissa Gamboa was able to identify Mr,
Garcia from a lineup.
Did you actuwally show Melisgssa Gamboa

a lineup?

A, I don't recall if I did or not,

Q. Okay. Have vou had contact with her
after Evaristc Garcia was taken into custody?

Al No.

Q. Okay. In fact, when was the first time

you saw her after he wasg taken into qustody?

A, I believe it was at the preliminary
hearing.
Q. All right. Now, vou had mentioned people

being in the car.
Are you talking about the E1l Camino?
A. That's correct,.

Q. And vou said it wasg Manuel Lopez?
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MR, FIGLER: Well, I'm gonna ¢bject. It
goes to perscnal knowledge. I mean, again, I
appreciate going over testimony again, but he got
this from other information. He wasn't there, he
didn't see it.

M5. DEMONTE: Same response to a guestion
Mr. Figler asked.

THE COURT: Owverruled,

MS. DEMONTE: Thank you.
BY MS%, DEMONTE:

Q. When Mr. -- when you had responded to Mr,

Figler about who was in the car, you used the name

Decarlcis.
Who i Degarleis?
A. That is Manuel Lopez's girlfriend,
. And do you remember her first name?
A, I£f I could look &t my notes, I could

remember her first name.

0. Ckavy.
A, I want to say it was Melissa or something
like that.

MR, FIGLER: We'll stipulate to Stacy,
Your Honor,
M3 . DEMONTE: Thank you.

BY MS. DEMONTE:
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0. And you actually obtained a photograph of
Stacy Decarlols, correct?

A, I did.

Q. Okay. And where did you obtain that
photograph from?

A, It's a driver's license photograph.

Q. Okay. 2And do you have any knowledge
personally as to what Stacy Decarlois looked like on
the night of February 6th?

A, I don't recall.

Q. Okay. Now, counsel was agsking you about
things Manuel Lopez admitted to you. He admitted to
owning the gun ig what counsel asked you,

Did he alse admit to vou that he
gave that gun to the shooter?

A, Yes.

Mg, DEMOGNTE: Nothing further.

THE COQURT: Any recross?

MR, FIGLER: None.

THE COQURT: Do the ladies and gentlemen
of the jury have any questions for this witness?
With a negative respoenge -—- wait, We have one.
Ckay. I'll see the attorneys at the bench.

{(Whereupon, the following proceedings

were had in copen court outside the
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presence of the jury panel.)

THE COURT: Thig is from Jurcr WNo., 7,
Keith Trombhetta.

M3, PANDUKET: Oh, that's a good
guestion,

THE CQURT: Any objection?

MS. PANDUKHT: No.

MR, FIGLER: No obijection.

MR. GOODMAN: No.

{Whereupcon, the bench conference ended.)

THE COURT: This is from Juror No. 7.
What is a Ben Davis?

THE WITNESS: To the best of my
knowledge, it 1s a Dickies brand of clothing, So
like a BRickies shirt and a pair of Dickies pants.

THE COURYT: Isgs there any follow-up by the
State?

MS . DEMCNTE: None by the State,

THE COURT: Any by the defense?

EXAMINATION
BY MR, FIGLER:
0. 50 vou're guessing, vou don't really have
a personal knowledge of that?
A, Right. I don't wear them.

. You don't know their full line, do vou?
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A, I den't, no.

MR, FIGLER: All right, thanks. No
further questions.

THE COURT: Thank you very much,
Detective Mogg. You're excused.

THE WITNESS: Thank you, Your Honor.

THE CQURT: All right. This is a good
time to take our lunch break.

During thig recess, you're
admonished not to talk or converse among vourselves
or with anyone else on any subject connegted with
this trial,

Or read, watch oxr listen to any
report of or commentary on the trial or any person
cennected with this trial by any medium of
information, including, without limitation,
newspapers, televiszion, radio or internet.

Or form or express any opinion on
any subiject connected with the trial until the case
ig finally submitted to you.

We'll take an hour for lunch. Maybe
an hour and 10. BSo let's deo 1:20 we'll rssume
testimony. Thank you, Have a good lunch,.

(Whereupon, the jury exited the

courtroom.)
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THE CQURT: 1 think we can go off the

record,

{(Whereupon, a lunch break was had.)

THE CQURT: Good afternoon, ladies and
gentlemen. We're back on the record in the presence

of the jurors in State of Nevada versus Evaristo
Garcia. Case No. C262966.

Let the record reflect the
defendant's present with his attorneys, Mr. Goodman
and Mr. Figler are present, and for the State Ms.
Pandukht and the Ms. Demonte,

We'll have the State ceall theilr next
witness.

M3, PANDUKHT: Thank you, Your Honozx.
The State calls Meghan Clement.

THE CLERK: Please remain standing and
raigse vour right hand,

(Whereupon, Meghan Clement was duly sworn

to tell the truth, the whole truth, and

nothing but the truth.)

THE CLERK: Please be seated. State and
gpaell yvour full name for the record, please.

THE WITNESS: My name ig Meghan Clement.
The first name is M-e-g-h-a-n. And the last name is

Crl-g-m—-e~n~t,
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DIRECT EXAMINATION
BY M5, PANDUKHT:
Q. Good afternoon.
A, Good afterncon,.
0. What is your occupation?
A, I am the genior director of Feorensic DNA
Tdentity Testing at Selmer Forensics which is

located in Dallas, Texas.

Q. How will have you been working there?
A. I have been at Selmer, I Jjust had my one
year anniversary. Previous to that, 1 was working

for a company called Labcorp which was located in
Regearch Triangle Park, North Carolina,

Labcorp had actually purchased the
company in Dallas and then merged the two labs and
chose the Dallas location as the central location
for our testing.

So all togethexr, I've been with
Labcorp for a little -- about l8-and-a~half vyears.

Q. and how long have vou been working in the
field that vou're currently in in total?

A T nave been in forensics since 1985, 8o
a little over 28 years now.

Q. And in 2006, what was your position?

A, In 2006, I was the technical director of
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the ferensic identity laboratory in Research
Triangle Park, North Carolina which was the Labcorp
local site.

0. Who worked under you when yvou were the
director of Labcorp in 20067

A, Ag the technical director, I was
responaible for all of the daily functions, I was
responsible for the technologists, advising them
what testings to perform. I wag alsc in charge of
the daily activities of my associate technical
directors.

I've personally interpreted all of
the data of caseg that came across my desk, wrote
reports, galcuwlated statistics, testified. And I
also had a let of administrative duties as well as
some marketing dutiesg.

Q. And what particular individuals worked
under you? Did they include a Duane Winston and a

Scan Weilse?

Al Yeg, that's correct.

Q. And did they work with you in 2006 at
Labcorp?

A. Yes, they did. We all worked together

from 19%4 through the closing of the labeoratory in

June of 2012.

JO ANN MELENDEZ - (702) 283-2151
APP 001669




10
11
12
13
14
15
16
7
18
19
20
21
22
23
24

25

155

. So while the laboratory closed in North
Carclina, it kind of just moved a little bit and got
a little bigger it sounds like?

A, That's correct, The Dallas facility was
much larger than the facility in North Carolina and
0 they simply merged the two laboratories. The
Selmer Forensgics Lab in Texas 1ls still a Labcorp
owned subsidiary. So it's still a Labocorp compiany.

I've been with Labeorp for, like I
sald, over 18 vears now and it's still owned by
Laboorp.

Q. Is Labcorp accredited nationally and what
does that mean?

A, Yes. Labcorp is accredited by multiple
crganizations, Both the facility in North Carolina,
as well ag the facility in Dallas are accredited by
the American 3ociety of Crime Laboratory Directors
Laboratory Accreditation Board under the
international standards,

We are both -- the North Carclina
lab was, and the Dallas still currently is
aceredited by the New York State Department of
Health,

We also hold an accreditation

through the Texas Department of Health, as well asg
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the Maryland State Department of Health,

The individual state labs require
that any company doing work in their lab have their
cwn certification from the independent states.

50 what does it mean to be
accredited? To become accredited, you first have to
aubmit all cf your manuvals, veour 3Q0Ps, standing
operating progcedures, your aguality program, what
gteps you take.

And there's a certain set of
criteria that are regquired for each of the agencies.

After you submit all of the raw data
to them, they will actually perform an on-site
inspection of the laboratory where they will inspect
the fagility, the ingtrumentation, ensure that you
are employing the guality measures that you have set
up in yvour laboratory to employ, as well as ensuring
that you are meeting the minimum requirements that
they require.

And it runs the gambit everywhere
from ensuring that you perform maintenance on your
instruments at regular intgrvalsg all the way to
performing quality control checks on every chemical
that is a c¢ritical reagent, et cetera,

Q. Mow, in preparation for your testimony
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today, did you bring your case file that i1s under
vour lab number F0667247?

A, I did, wyes. I brought a copy of it.

Q. And is this an item of evidence that you
analyzed at Labcorp with regard to a Las Vegas
Metropolitan Police Department event number? And
that event number is -- let's see. 0602062820,

A Yes.

MS$S. PANDUKHT: May I approach the
witnegs, Your Hconor?

THE CCURT: You may.
BY M3, FPANDURHT:

. I'm showing you what has been marked as
State's proposed Exhibit No., 109,

Do yeou recognize this and any sgeals
that vou recognize on thisg item?

i Yes, I do. There are two things that
allow me Lo recognize thig., The first ig our
gsesgsioning label, It's a unigue identification
number that is given to each item of svidence that
is8 submitted to Labcorp,

It has the Labcorp Case No. 6724
with the initials of one of our technologists, the
unigue ID number 10, and also the evidence seal on

the back of Sean Weise was the one who actually

JO ANN MELENDEZ ~ (702) 283-2151
APP 001672




10
Ll
12
13
14
15
L6
17
18
19
20
21
22
23
24

25

158

sealed this the day that he gsealed it priocr to
raturning it to the agency.
. Okay. And so was this particular item of

evidence examined at Laboorp?

A, Yeg, 1t was.
Q. Do vou remember what approximate date?
A, These items were recelved on Octeober Sth

of 2006. And so it would have been within a couple
of days.
If I can refer to my notes, I can
tell you exactly what day they were examined.
Q. Would referring to your report or your

notes reflact your recollec¢tion?

A. Yeg, they would.
. Then please do so0.
A, Okay. S0 the -~ this particular item

was, The analysis was begun on October 1llth,

Q. Of what year?
A, Cf 2006, I'm sorry.
Q. And what i1s contained within this piece

of evidence?

A, In this particular item of evidence,
there was a swab which had a reddisgsh stain on a
portion of that swab tip and it wag labeled as from

the rear of slide.
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Q. And did i1t have an item number also

listed or was that listed in yvour report?

A, The item numbher was listed in our report

and it was provided on chain of custody
documentation that was accompanying this item of
evidence when we received it.

Q. So was that the chain of --

A, And it's also -- I'm sorxy. It's also

ligted up here on the label.

0. What dces it say?

A, It's item 11-4,

Q. Thank vou.

A, Uh~huh.

Q. Okay. I have one more question., I'm

gonna re-~approach.

Now that you showed me this label,
want to vou read what elsg it savs. It says item
11-A, but this sticker, does it have a police
department where it'fg from?

A, Tt does, Itts listed ag Las Vegas

I

Metropolitan Police Department and it has the Event

No. 06020862820,
0. And does that sticker also have the
description like the envelope?

A, It does. It liste it as a swab of
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reddish stain from rear of slide.

Q. Thank you, Now, was this reddish, brown
stain given any kind of what's known as presumptive
testing for the presence of blood?

A. It was, ves. We tested a portion of the
stain itself.

Q. First, could you tell the jury what a
presumptive test for blood is?

A. Certainly. A presumptive test 1s a test
which is used to help determine whether something
could be blood or not.

S¢ if you get a positive, it doesn't
mean that it absolutely is bleood. It may or may not
be. 8o it just gives uvsg the information as to
whether we should move forward with that particular
item for testing.

Q. And in this particular case, wasg that
reddiah, brown stain given this presumptive testing
for the presence of blood?

A. It was. We performed a presumptive test
on about 10 percent of the reddish, brown stain.

Q. What were the results?

A, And it revealed a negative result for the
presence of blood.

Q. and why is it that you cnly tested a
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portion of it and not the entire stain? Is that
common practice?

A It is, absolutely. Because 1f yocu test
the entire stain, then there wouldn't be anything
left to move forward with DNA,

And so in this particular case, you
ugsually take, for any presumptive test, just a small
porticn ¢f the overall stain.

. And then did you alsc attempt to isolate
any form of DNA from it to see if there was a
gsufficient amount ¢f DNA there?

A. Yes, we did. We then went back to the
swab and we took an additional portion about four
times of what we took for the presumptive test to
extract any DNA which might be present on that swab.

Once we extracted the DNA, we go to
the next step which is called a guantitation step.
And in this step, vou are trying to determine how
much DNA you'we been able to recover from that
particular sample.

And when we performed the
guantitation, we got a zero result. And so when we
paerform the extracticn, we end up with about a
hundred micreliters of a fluid., We take only two

microliters of that for guantitation.

JO ANN MELENDEZ - (702) 283-2151
APP 001676




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

162

And when that gave us a zero, we
then went back to the entire 98 microliters that
were left, we concentrated it down to approximately
13 microliters and then took two more of that to
guantitate it again to be gure there was nothing
that we could detect.

And on that second guantitation,
there was alsoc a zero result. So there was no
indication of the presence of human DNA in that
sample,

Q. And then the last thing I wanted to ask
vou about was I had noticed that there was an
amended certificate of analysis.

Was there any difference in the
first one and second report?

A, There were no differences as far as the
regults were concerned. The only difference wag in
the first report we listed subiect and the
individual's name and we were regquested to go back
and change the word subject to victim,

50 that was the only difference is

how that individual was listed on the report,.

Q. And what name was next to that person?
A The name next to that psrson wasg Victor
Gamboa,
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MS. PANDUKHT: No further guestions.
THEE COURT: Cross?
MR. FIGLER: Thank Your Honor.
CROSS-EXAMINATION
BY MR, FIGLER:

Q. IT'11 try to do this brief, too. So
ma'am, Labcorp didn't take any substances off of any
objects, correct?

Al That is correct. The -- only the swab
that was submitted to us.

Q. S0 basically you got something in the
mail, vou opened 1t up and then that's what you're
testifying about what came to you, correct?

A, Yes.

0. You have no ildea where it actually came
from becaugs you weren't present, vou don't have
personal knowledge, correct?

A. That's correct,

0. Ckay. 50 that's number one. Alsgo, with
regard to the swab, the swabbing that's sent you 1is
only as good as the person who did the swabbing, Is
that a good general rule?

A, Uh -~

0. Let me rephrase it, how about that,

because I saw a little consternation on your face,
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If & person did -~ say there was a DNA subsgstance but
a person falled to gather it correctly and they sand
you an empty baslcally, you're not gonna come up
with anything, that was kind of a waste of
everybody's time, right?

A, That's correct,.

0. Okay. 5o it's really the person who
gathered the swab or the evidence or whatever,
that's the person I should be asking those guestions
te, correct?

How they did it, what method they
used, how careful they were, are they sure they got
it all, are they sure they got the besgt spot, that
sort of thing, that's the person I should ask the

gquestions to, corregt?

A, Yeg. I would have no personal knowledge
of that.
Q. Okay. Now, you were asked to do this by

Metro, the Las Vegas Metropolitan Police Department,
in 2006, correct?

A, Yes, sir.

0. Did Metro ever ask vou te do any other

testing after that at any time?

A, At the same time ~-
0. For this case. I'm sorry. I'm sure that
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they probably used your lab for a bunch of octhers,
80 I meant in this particulsr case.

A, This particular case, at the same time we
received the swab, we did receive some known
reference sampleg which we actually got through the
extraction phase.

But when we realized it was not

going to be any evidentiary profile to compare, we

didn't -- we stopped our testing at that point.
0. You stopped right there?
A Right,
G Okay.
A But other than that, no, we never

subsequently were submitted anyv additlonal sanmples.

Q. Metro didn’t gsend vou anything elsge?
A, That's correct,
Q. On this case Metro didn't ask vou to do

anything else?
A, That's correct,.
MR, FIGLER: No further guestions.
THE COURT: Redirect?
MS, PANDUKHT: Nothing at this time,.
THE COURT: All right. Do the ladies and
gentlemen of the jury have any questions for this

witnesa?
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Seeing a negative response, thank
you very much for vyour testimcny. You're free to
go.

THE WITNESS: Thank you.

THE COURT: You're excused. State, call
vour next witness,

MS5. PANDUKHT: The State calls Alice
Maceo.

(Whereupon, Alice Maceo was duly svworn to

tell the truth, the whole truth, and

nothing but the truth.)

THE CLERK: Please be seated.

THE WITNESS: Thank vyou.

THE CLERK: State your full name and
spell it for the reccrd, please.

THE WITNESS: &Alice Maceo. A-l-i-c-e,

THE CLERK: Thank vou.

DIRECT EXAMINATION

BY M5. PANDUKHT:

0. What ig your occupation?

A, I am the, excuse me, the forensic lab
manager for the latent print detail of the Las Vegas
Metro Police Department Forensic Laboratory,

Q. How long have you heen the lab managex

for the latent print section here at Metro?
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A I've been the lab manager since July of
2006, 3o seven vears.
Q. Did you work previously as & latent

fingerprint examiner for the Llas Vegas Metropolitan
Police Department?

A. Yeg, I did. I was actually hired with
Las Vegas in 2002. And still today, I do some case
work, dust not as much as I used to. So I still do
the actual examination, in addition to the
management duties.

o, S0 how many years total do you have
working in the field of latent print examination?

A, I actually started in 1997 with the state
of Alaska's crime laboratory. 30 I've been in the
field since 1987 doing latent print work.

Q. Could vou tell the jdury about vour
education, training and experience which gualifies
you to testify in vour field?

A, Well, my Bachelor's degree is in biclogy
from the University of Alaska, Anchorage, I
graduated in 1894,

I started at the state crime lab in
Alaska as a trailnee in latent prints. 8o most
forensic labs focused back at that time had a

science degree and you had to learn the forensic
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appliication on the jeh. So it was a very intensge
training program for the first year where you learn
averything you need to know about your discipline
and develop your skills of, you know, processing
evidence, recovering prints,.

At that time I also worked crime
gcenes so I had to lgarn how to go out on crime
gcenes and do all the evidence collection.

It's very intense ag far as the
comparison process because you have to learn when
vou recover & print from something, when vou have
engugh information, how do you compare prints, how
do vou run them in databases, how do vou run your
conclugiong. And all of that is coming from
training and repetition. Sc¢ that process goes on
for guite some time. It's very intense.

Additionally, they send you out for
training. 8¢ at that time early in my career I was
going out to a lot of training where you'd have a
week of intensge, again, just a lot of repetition
through to develop vour skill set,

A little further on, I did get
certified., So as scon as I was eligible to take the
certification test in my field through the

International Association For Identification, I did
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take the test and passed to be certified as a latent
print examiner.

I got involved in research quite
early, So I started doing research in publishing
guite early in my career. And that led me to
teaching at conferences., 30 instead of me just
attending conferences, I became a lecturer at a lot
of different conferences.

Early on I was studying more the
biclogical aspects of the skin since my education
was in biology. S0 I was studying the embryology of
the skin, how it developed, why fingerprints were
unique., You know, how they age over time, what
changes take place as we get older with the skin,
what happens when vou cut your gkin, what does a
scaring look like.

So I locked at all the physiology
and anatomy of the skin and presented that at
conferences.,

Later on I actually started studying
issues as far as what happens when the skin touches
a surface, Because 1f I touch straight down versus
touch and move the finger or there's a lot of
residue on my skin, these all cause visual issues in

the prints that we have to interpret through.
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And so I spent a long time studying
all the different things that affect the ability to
see and interpret the information that we look at.

And then eventually that information
was also published. And I do a lot of teaching on
that still to this davy,

And more recently, management
topics. I'm on the scientific working group for
Friction Ridge Analysis Study in Technology, which
is a federally funded think tank group that sets the
national standards for our field in latent prints,

I served on the National Institute
and Standards and Technology Human Factors
subcommittee,

I'm also a reviewer for the Journal
of Forensic ldentification, on their editorial
review board.

So I've stayed guite active in the
field,

And as I mentioned, I gtill manage
the unit and I stay technically competent and tested
in my laboratory as all the analysts are every vyear
to ensure the qguality of our work product.

Q. Do you have any certificationsg?

A, Ag T mentioned, I am certified in latent
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prints through the International Asgsociation for
Identification which is our main professional
organization.

0. Could vou give us an estimate on
approximately the number of latent fingerprint
comparisons you have done in your carger?

A, Oh, my goodness, I have no idea. I
would have to give ballpark, Hundreds of thousands.
T have no idea, but it would be innumerous.
Numgrous.

Q. Have vou previously testified asg an
expert witness in your field?

A, Yea., I've testified here in Clark County
at the justice court, grand ijury, here in district
court, getting close to about 50 times, and also in
the federal court system.

Q. S0 now could vou tell the jury what is a
fingerprint?

A, If you look at the skin on your hands,
you can see that you have the larger lines in your
palm and in vour fingers. These are your major
flexion creases that are in your hands.

And, but if you can see a little bit
smaller detail, there's actually finer lines that

run across the surface of your palms and your
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fingers. And these are the, what we call the
friction ridges. And so they're the ridges on your
gkin. And, you know, they develop in actually about
12 to 17 weeks in utero.

And the gkin which has the ridges
and the creases and any, vou know, scars that you've
picked up, if you've ever cut your hand or cut your
finger and that wound has healed, these ridges and
these creases, if you have residue on your hands,
for instance, vou know, 1f vou pick up oil from your
face, if yvou touch a surface, it will actually
deposil.

And I'm sure yvou've seen it like on
vour glass top coffee tables at home or your
windows, especially if you have c¢hildren, you can
actually see all those ridges and creases and
information that will get transferred over with that
bit of residue.

And so that, that transfer of that
residue is then what we will use to enhance, to sge.
And that's the latent print.

So when we refer to a latent print,
it's that touch on the surface. And that's what
we're looking at.

Q. What is the difference between an inked
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print ard a latent fingerpring?

Al Well, the inked prints, that i1s gonna be
the intentional recording. S$So for instance, i1f my
home wasg burglarized, they would ¢ome in and process
for all the latent prints that were there that were
left behind, but they may take my inked prints
because obviocusly it's my house, so ycu're gonna
find my prints on things. S¢ they would ink and
roll my fingers.

Sometimes fingerprints are now a lot
of times captured electronically., And so there's
different media. 5S¢0 that known prints or exemplar
prints, there's different terms, it all means the
same thing, That inked prints is that controlled
raecording.

And so that becomes the standard
that we use to compare all those other prints
collected from the scene to see if we can either
exclude the person or identify the person from those
prints that were collected.

. S¢ ig a latent fingerprint something that
ig accidentally or unintentionally left on an object
or surface?

A, It's not a controlled recording, so we

don't know the source of it at that time, ves.
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Q. What is the basils for the use of
fingerprints as & positive means of identification?
A, Well, what we found over the years
obhviously is that fingerprints are unigue to an

individual,

50 the information that we look at,
the ridges, the creases, the scars, are highly
discriminating. So you can tell two psople apart,
Tdentical twinsg have different fingerprints. And
all the fingerprints on your hand are different. So
yvour ring finger is different from vour index
finger.

And so because thisg information is
80 highly discriminating, which means we can tell
apart between individuals, it has been obviocusly
very useful for over a hundred vears now to identify
people or exclude people, which is also equally
important.

The other big factor is that they
perasist over time. So your fingerprints from the
Lime that yvou're born until decomposition after
death, with the exception of asg yvou get older your
hands get bigger obviously. And when you get into
late age, your fingerprints get harder to see,

They're there, but the ridges kind of get more
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shallow, is that they're -- they persist throughout
that time,

o the arrangement of the ridges on
vour skin all the way through your lifetime stay the
gsame unless you cut them or damage them in some way.

And so because again, they're highly
discriminating, so we can tell pecple apart and they
stay persistent, which means from the time you're 20
until the time you're 80, we can still see that's it
the same formation of ridges through that time
pericd. And they're very useful in the
identification process.

Q. What 1f I were to cut my finger and a

scar is created? Would that change my fingerprints?

A, 't can, abhsolutely.
2. And how is that relevant at all?
A, Well, if the scar is present in both

impressions, so 1if you've cut your finger and it's
healed and then you touch a surface and then we take
your known print, the scer's gonna he present in
both. 8o we can use that scar to help. It actually
is a very great clue, Thexe's a scar in boith
impressions and then you have all the other
information around it. That's -- we like ro zee

that.. That's good stuff.
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The problem is if you -~ for
instance, if you have taken vyour fingerprints
garlier on and then vou cut your skin and now
there's a scar, somebtimes scars are very obvious,
you can see there's a scar, so you basically have to
ignore it and look for other informatlon around it
because the scar may not be present if your
fingerprint was taken before the scar happened. 5o
vou have to basically work arcund it.

The other issgue is if the scar's
very subtle, it can literally be so subtle that you
don't know it's there and you can actually exclude
from one erronescusly because you don't sgee that the
scar 1s there because literally the skin can
somaetimes heal in a way that vou don't notice it.

And go the analysts have to just
take that consideration in during the examination
process, It can be c¢challenging, but it's typically
obvious,

Q. How are fingerprints compared and
identification's affected?

A, We have to first -- when we're looking at
latent prints either on an obiject, so 1f we're
processing something to actually recover the prints,

or 1f someone else has recovered those prints for
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instance from the scene and submit them to the
lakoratory, the first thing we have to do, excuse me
for a second, is determine is there enough
information in the print to actually render a
reliable conclusion.

So is there encough information here
if 1 compare the print that I can reach a level of
confidence that it does not belong to this person or
it does belong to thisz person.

Recause a lot of times when we touch
things, if things get smeared, you know, the skin,
vou know, maybe exits and leaves the gurface and it
gets wiped out, later on things can get wiped off,

And so if that fragile information
we're leooking at is too obliterated or there's --
for instance, Styrofoam's a bhad surface because of
the background or the pattern of the Styrofcam in
the background. 8o the first thing you have to
figure out 18 do T have enough here to even get into
B ¢omparison,

So the filrst look thing we -- the
First thing we do when we'tre looking at this print
iz okay, well, how much ridge structure is present,
ﬁow many detail can I see, how clear is it, ils there

a lot of background noise and can I see enough
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information to move on to the comparison stage.

30 if there ig enough information,
you know, we'll mark the print and say it's suitable
for comparison, and then we'll find the Iinformation
that we need and then start going through the known
prints or the exemplar printe to see if we can
determine does it belong to this person.

If I can't find it within this
person's paims and fingers, do I have everything I
need as far as all the exemplars because somstimes
the fingers aren't recorded completely or the palm's
not recorded completely.

So if I don't have anything I neead
from the skin recorded, I have to stop the
examination and ask for more, If I have everything
I need in the skin, can T exclude that perscn.

And after that part's done, vyou
issue your report and your findings,

And in our laboratory, it goes
through another level of review and then the report
goes out.

Q. I1g every latent print an identifiable
latent fingerprint?
AL Certainly not. A lot of prints are not

comparable at all because of thelr parts and pieces
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and fragments and overlays.

There's so many factors that go into
whether that detail which is really small and coming
off of certain surfaces can actually be seen that we
have to meeit that threshold or there's enough here
to get inte that comparison process. And it's just
the nature of the process.

Most prints are not comparable., 8o
we focus on the ones that are and carry those
through the process,

G. Now, I know you'wve spoken some about the
factors that can affect this, but can yvou give ug a
list of all of the types of factecrs that can affect
whether a print ig identifiable?

At least mention the ones that you
have not already mentioned. Starting with, vou
know, moisture.

A. Well, there's a lot of different things.
For instance, the condition of the skin, If your
skin's really dry and flaky for some reason, you
won't leave a good impression of the skin because
the skin gan have too much shallow damage.

It will eventually recover, but if
vou have lots of -- for instance, 1f you'wve been

working in the vard and you've got a lot of

JC ANN MELENDEZ - (702) 283-2151
APP 001694




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

180

callouses on your sgkin, the skin gets really dry and
flaky and the ridge detail doesn't transfer over to
a surface as well.

If your skin is just dry because vyou
have no residue, you just washed your hands, vou
epull off all that meisture, you pull off all the
oils from your skin.

If you have too much residue. So if
vou're really -- vou know, if veou're just eating
french fries and you've got a lot of ¢il on your
hands, vyou will touch and it will just be a blob
because there's so much residue it just deposits
everything, you don't see anything.

Depending on how you move on the
surface, it can smear and obliterate that
information.

A textursed surface like the
microphone is too textured because you need a flat
surface to let the ridges come down on to it and
leave a nice clean impressicon. A textured surface
like this, you won't be able to see any of the ridge
detail that's present on it. (Indicating.)

Tf it gets wiped off later on, you
know, all those things, environmental factors can

affact whether a print is suitable or neot., Or aven
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just not encugh of the hand made contact.

Q. And yvou mentioned earlier something about
overlay or overlapping.

Can you explain that a little
further?

Al If & finger for instance lays down on a
surface and then behind it it goeg like this, it
touches multiple times, vou basically have ridges
being laid on top of ridges being laild on top of
ridges. (Indicating.)

And there's so much interference
from that vou can't see what came from what. And so
you cannot discern one laver from the other and it
will render it uselesgs because you can't actually
tell which details appropriate or 1f this fingex
touched and then that finger touched and then
someone else touched., And it will render 1t useless
at that point for comparison.

2. And then finally how about exposure Lo
the envircnment or the outlets --

A, Uhm -~

Q. -~ and the passage of time, anvthing with
regard to that?

A, Possibly. It depends on the, you know,

the condition, Obviously if it's on a wvehicle and
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it's raining outside, that's neot gonna be a good
thing. If it's in a protected environment, it may
lagt a long time.

So it just depends on all those
circumstances,

And it depends on the natuze of the
residue at that time. Some residue for people is
very durable over time and some people it's very
fragile. Like 1f it's just molsture, sweat, it will
avaporate. But if you have a more oily, heavy
residue, it may last quite a bit longer. It's dust
more resilient. And so a lot of different things
can play into that.

o Now, &5 the lab manager for the latent
print section, do you conduct any studiss or
statistics on the recoverability of certain types of
latent printsa?

A, Well, not certain types. We have looked
at certain surfaces,

Q. Yes., That would have been the befter
guestion. And I'd like to ask vou apecifically
about semi-auvtomatic pistols.

Have you determined the
recoverability rate of identifiable latent prints

from those types of surfaces?
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A, In early 2010, we were looking at our
recovery rates on diffsrent kinds of firearms
evidence to evaluate the efficiency of some of the
processing that we were deing on different kinds of
evidence,

And I took two years worth of data
from 2008 and 2009, I literally took avery case
where we worked firearms evidence and I catalogued
the type of firearm we looked at or the type of
evidence and the number of those that we actually
got comparable prints off of to see where we were
falling,

And with pistols, in particular
semi-automatic pistols, we were getting at least one
print we could compare on about 14 percent of the
pistols that we were procesging through the
laboratory.

Q. What percentage did not have any usable

latent print?

A, Oh, that amount would have been 86
percent.
Q. So now I'd like to direct your attention

to an analysis that you conducted in this case that
involved actually three separate dates.

On April 2nd, 2006, April 22nd,
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2002, and March 9th, 2010, did you compare and
examine fingerprint evidence under the Las Vegas
Metropolitan Police Department event number

06020628207

A, Yeg, 1 did,.

0. What evidence did you examine?

A. If I can refer back to my reports and
notes,

Q. 1f that would refresh yvour recollection,

A. Please. For the first report that is

dated April 2nd, 2006, on February 7th, there wag a
pistel brought directly to me by the crime scene
analyst Dan Priocetto intc the laboratory. This wag
item 10, It was a Makarov 9mm pistel with serial
number AKB 6366.
And it wasn't just the pistol.

There was also a magazine that had one cartridge
contained within it and then also in the package

there was a loose cartridge,

Q. And gould you ~--
A, Yeah,
Q. Could you tell the Jury how vou proceeded

to ¢onduct yvour examination?
A, When the -- it was in a sealed box and it

wag brought into the laboratory directly from the
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crime scene analyst.

When I opened the box, I noted that
there was a red stain of some kind on the back of
the slide.

And our policy at that time in 2006
was that if you saw any kind of biclogical fluid
like blood for instance or suspected that you had a
biclogical fluid on an item, particularly if it was
a homicide case, was that you would call a DNA
analyst in to swab that item, <dust to make sure that
that was recovered before we went through the latent
print processing because we would expose it to
different chemistry that could interrupt, vou know,
the DNA process later.

S50 I did note that there was a red
spot on the back of the slide. 3o I contacted our
DNA manager at the time. His name was Birch Henry.
And then Birch Henry came into my unit with me in
the laboratory and swabbed that item and then he
took the swab back to --

MR. FIGLER: I'm gonna object, Your
Honor, as far as testifying as to what Birch did,
Birch Henry did, with anything. Birch Henry could
testify what Birch Henry did.

MS, PANDUKHT: She --
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THE CCURT: Well, you can lay mere of a
foundation of whether or not she observed it.
BY MS., PANDUEKHT:

Q. Did Mr., Henry, Mr. Birch Henry do that in
your presence?

A, Yes,

. 30 did you personally watch him as he
swabbed the item?

A. Yes. Because I had custody of the item.
And whenever DNA analysts swabbed anyvthing in my
custody, I was absolutely right with him because T
had to document in my case file the areas of the
items that were swabbed,

Q. Where did you see Mr. Birch Henry take
the swab from the firearm?

AL It was taken from the back ¢f the alide.

MS., PANDUEKHT: May I apprcach the
witneas?

THE COURT: You may.
BY MS. PANDUKHT:

o, I'm showing you wnat has previously been
marked as State's proposed Exhibit No. 108, and I'd
like to ask you if you recognize what is contained
on the outside ildentifying this piece of evidence?

A, Well, this is not my handwriting because
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I don't actually book the swab that is recoversd
from the item. There is a Las Vegas Metro evidence
label on this. And this was actually booked by the
evidence custodian Bard Lamaro (phonetic) at that
Time,

. Okay, thank vou. And for the record,
what does it say on the top of the label?

AL Swab of reddish stain from rear of slide.

0. S0 before you conducted any latent print
process on the firearm, vou watched Birch Henry take

the swabbing of that area?

A, That's correct.

Q. Of -- from the rear of the gliding of the
stain?

A, Yes.

Q. Did you ask Mr., Henry to conduct any

awabbing of any other part of the firearm?

A, No,
Q. Why not?
A, At that time in 2006, all we did was swab

for biolegical stains.

2. Why is that?
A, Well, this was prior to us analyzing
anything except biological stains. We did not

analyze for touch DNA during that time frame. The
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laboratory hadn't even explored that as an option
vet.

Due to technology changes, changes
in policies and procedures, & significant amount of
infrastructure needs to be in place before that was
put in.

We started studying the pogsibility
of touch DNA in approximately late 2007, early 2008,
we started conducting studies on the potential for
the use of touch DNA as many lasboratories were
during that time,

5o as of 2006, when this case was
worked early 2006, that simply wasn't part of ocur
policies and procedures or capabilities at that
time,

Q. And have now there been advancements in
the area of retrieving touch DNA?

A. Yegz. We certainly do a lot of swabbing
now of firearms evidence for touch DNA after those
methods were validated and we figured out the proper
way to go in seguence with the evidence in the
laboratory.

Q. And just so the Jury understands, ig
touch DNA then from skin cells?

A, Correct. 8o bioclogical stains refers
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to -- s0 obviously the red stain, in case it was
blood, we wanted to have that swabbed. So
biclogical stain would be like blocd or saliva
versus touch which is right where I touch this item,
they would swab that area to see if they can develop
DNA from the residue that I've just left on the
surface. It's touch DNA as it implies is that
process.

S¢ vou reguire a lot more
sensitivity for things to get that DNA from that
kind of sample.

Q. Now, currently, is it the protocel and
procedure of the Las Vegas Metropolitan Police
Department foremnsic lab that if a particular obiect
has both smeooth surfaces and textured surfaces, how
do you properly examine and collect evidence from an
object that perhaps has both types of surfaces?

MR, FIGLER: And I'm gonna object, Your
Honor, as far as exceeding the scope of her
expertise. She's not a DNA specialist, she doesn't
know where to take the DNA, she hasn’'t qualified for
any cof that.

She just talking about if she sees
appearance that she calls in the specialists, So [

think that's an improper question?
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MS. PANDUKHT: I'm asking about those
procedures and how they collect evidence. It was
certainly raised extensively vesterday by Mr. Figler
on cross of another witness and she knows the
procedures they use at the lab.

THE COURT: I'm gonna overrule it, It
has to do with procedures of the lab and protocols
on collecting evidence.

MS. PANDUKHT: Thank vyou.

THE COURT: Overruled.

MS ., PANDUKHT: Thank vyou,

THE WITNESS: If an item has been
requested for both DNA and latent prints, it's
relevant to the case. Often times with firearms it
is,

In my unit, my analysts actually do
the DNA ceollection as well for touch DNA. So it is
actually part of our procedures and processes that
if they have a firearm and touch DNA has been
reguested, the analysts in my unit, just like our
crime scene analysts, are trained to target the
textured portions for instance of a firearm for the
DNA,

Because the textured portions asg T

mentioned for fingerprints is really bad, we don't
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get fingerprints off the textured portions. BRut
it's rough so it's good for leaving stuff on your
fingers behind. It's just not stuff that the
fingerprint analysts can use but may be good for
DNA .

$o the analvysts do now swab those
textured portions and then the item goes into the
latent print processing techniques after that,

And so that has been in place, my
analysts have been swabbing for DNA for probably for
the last vear and a half.

Prior to that, the DNA analysts were
doing all the swabbing. And now we share that
regponsibility in the lab.

BY Ms., PANDUKHT:

Q. Why is it significant that vou do vour
procesgssing second after DNA?

A, We do that just to prevent any potential
contamination of the DNA with the technigques that we
use, which invelve quite a bit of chemistry on the
item,

80 some latent print processing
techniques may not interfere with DNA., But just to
prevent that from happening, we go ahead and swab

those areas first since there's very little or no
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chance of getting a print.

And then again, the smooth areas are
left hehind because those are the best cppertunitiaes
for the latent prints tc be recovered from.

Q. Now, did you receive known fingerprints
of certain individuals; including Evaristo Garcia,
Manuel Lopez and Yobanni Borradas?

A, When I initially processed the evidence
back in February of 2006, at that time I only
received prints of Manuel Lopezr and Yobanni
Borradas. I did recover two prints from the pistol
at that time so there were -- well, I photographed
three. One of them -- as I mentioned, remember it
has to have enough information for me to do a
comparison with. One of those prints just simply
didn't have encugh informaticn, The other two did.

I compared the -- those two prints
that did have enough informatilon and I was actually
able to exclude Lopez and Manuel., So those two
first people I looked at were excluded from both
printeg that were recovered from the gun.

M3, PANDUKHT: May I approach the
wltness?
THE COURT: You may,

BY M5, PANDUKHT:
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0. I am showing you what has been marked for
identification as State's proposed 96, State's
propogsed 97 and State's proposed 98,

Do you recognize these three

proposed exhibits?

Al Yes, I do.

Q. How do vyou recegnize them?

A, These are actually pages from my case
files. 8o these are copies or printouts of -~

actually they're actually copies of photographs that
are printed in my casgse file,

MS., PANDRDUKHT: At this time I move to
admit State's proposed Exhibit 96 through 28,

MR. GOCOBRMAN: There's no objection, Your
Honor.

THE COURT: HNo objection, State's
proposed FExhibit 96, 97, 98 are now admitted as
State's Exhibits 96, 97, 98,

M&, PANDUKHT: Thank vou, Your Honor,
Move to publish.

THE COURT: You may.

BY MS, FPANDUKHT:

Q. First I'm gonna show you State's Exhibit
No, 96.
A Yes,
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0. Do you recognize this item?

A. Yes. Sco for the initial examination of
the firearm, thisg ig a picture that I took of the
gun showing the location ¢f the three latent prints
that I photographed on the surface.

You can see L1. That L1, that just

means latent number one 1z at the top of the grip.

Q. Can I interrupt you for a moment?

A, Sure.

Q. If vou point on your screen, it will put
a colored ¢ircle or -- on to that screen,

A, Whenever I drive this, 1t doesn't seem to

go well for me.

0. Let's try it.
A, S50 here's L1. It's at the top of the
grip. That print was suitable for comparisgson so

that's one of the prints I excluded from the firse
two people I compared.

L2 was here at the top of the back
gtrap of the gun. And again, I was able to exclude
the first two people., And again, those were Lope=z
and Borradas.

L3 is thie one right here on the
gide of the grip. (Indicating.) And that's the one

that I realized didn't have ~- 1T photographed in
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case, but it did not have enough information for me
to actually compare,

So in the first examination, I
processed the weapon, I photographed the prints and
I compared the first two people and was able to
exclude them both.

0. Okay. And then did vou receive some
further known prints?

A. There wasg a second request that came in,
again, I'm gonna have to refer back here, in it
locks like April 2009, That's when the report was
issued. Actually the reguest came in in October
2008. I began working the case shortly -- well, no,
not shortly after, Afterwards.

And this was a request to compare
the known prints of Evaristo Garcia to a latent
print that was submitted by CSA Speas from 3801
Washington Avenue. And alsc the two prints that I
had from the firearm.

When I received that regquest, we had
a set of prints available; however, it was Fust a
standard set ¢of rolled fingers. There was no palm
prints present.

in one of the prints, the one on the

back of the back strap of the gun, L2, appeared to
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be a partial palm print., And the fingerprint that
wags on the side, this L1, was way up on the tip of
the finger and out on the edge. And on a standard
rolled fingerprint record, that area is generally

not recorded.

S0 essentially I had a set of
fingerprints to compare, 1 didn't have palm prints,
And the fingerprints I had didn't have the
information that I needed for the twe prints that
were on the firearm,

So I had to submit a2 report back out
that basically said that I needed additional
standards, 50 I couldn't render any conc¢lusions at
thisg point in time until I got standards that
included all the palm aress and way up on the edges,
what we call major case prints of basically a
recording of everything they could get off the hands
of Mr. Garcia.

0. And then did you compare Mr, Garcia's
knewn prints to the two latent prints that you found
that were identifiable on the Makarov pistol?

A, Later con in 2010, we did get major case
prints. $So we had a full recording of tips and
edges and down the fingers and into the palms of

Evaristo Garcia.
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And I was able to identify the --

Q. I'm gonna give you a new exhibit, This
one is No. %7. Let me blow it up for a moment.
A, 30 I need to probably explain what we're

locking at.
0. Yeg. That was gonna be my next gquestion,
And, Mr. Figler, 1f you -~

MR, FIGLER: Sure.

MS. PANDUKHT: Thank vou.

MR, FIGLER: Sure.,

THE WITNESS: During the -- when I'm
processing evidence, there's different stages. It's
different chemical technigques that we use,.

And if we develop a print and we
think there's enough information, we photograph
after each stage.

S0 the first thing T did was T
fumed ~-- I put the gun into a fuming chamber that
has super glue. &And so the image on the right, the
far right, scorry, here, was the latent print after
superglue fuming. {(Indicating.)

So I superyglue fumed it and T can
see this detail up towards the tip ¢f the finger and
I photographed it.

Well, after I superglue fumed it and
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took the appropriate pictures and then I use a
fluorescent dye stain, I notice that there was a
little bit more detail coming out that I could see
in the print that's large, I told you I'm not good,
on this print which is orange color.

And what -- underneath ig like a
ram. So the CA underneath the one on the left,
that's why I don't touching it, iz the superglue.
The CA “dust stands for cvancacrylate which is the
chemical name for superglue. And that's under the
one that says LLA.

Under L1G, that ram, that's the
acronym for fluorescent dye stain that we use. And
we used a laser so it fluoresces. And it flucresces
really green but the camera has an orange filter on
it. So that's why the image looks orange.

S50 the orange one on the left and
the one on the right are these same latent prints,
but they look different because under superglue,
certain areas of the print were easily, more easily
photographed than under the dye stain.

o essentially the game print is
photographed a little differently because of the
technique that I used, but it is the same image. So

that's the same latent print, T know it's a little

JO BANN MELENDEZ - (702) 283-2151
APP 001713




10
11
12
13
14
15
16
17
18
12
20
21
22
23
24

25

199

complex,

And as I menticned, the latent print
was way up on the tip of the finger and it was also
on the far left edge, Well, that's not an area
normally recorded when you just plainly roll the
finger.

So for instance, the fingerprint on
the left here, this would be like your classic
rolled fingerprint. 5S¢ the area here on the left
gide of the latent that you can see on the
fluorescing image was available to me here on the
rolled image, (Indicating.)

But the tip area which ig up here
and you can kind of see the green ridges in that
impression and the green ridges here and the green
ridges here, all the same ridges. (Indicating.)

So I highlighted them all the same
color because you have to sort of puzzle it back
Logether.

In order to look at the ridges that
waere up in the tip, these are the same ridges that
are present here and there is literally an image of
the ink with the tip down because they knew I needed
the tip area. So they put the finger down like this

and rolled up and then they put the tip like this,
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{Indicating.)

S0 I literalliy had to use the
regular rolled fingerprint, the same finger down
again which was this and then the tip down to
actually get all the recordsd area. Because
unfortunately there's no way to record even just a
finger and get 1t all in one piece. (Indicating.)

S0 I've got all these basically
pieces of the same finger in ink rolled cut in
different areas and then I've got my latent which T
can see different areas of, And I had to use the
combination of all of that. So that's not always as
complicated as that, but there's good Information,

You can see, i1f you can see the
ridges up on the screen, I have them all color coded
out ag far as the actual detail that T found in
agreemant.

50 this is the print that was at the
top ¢f the grip and it's the -- I believe the right
ring finger of Mr. Garcia. {Indicating.)

BY MS, PANDUEKHT:

Q. And you identified that to Mr. Garcia,
And again, for the HJury --

A, I don't know how you ¢lear the -~ thank

you,
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MR, FIGLER: You're welcome.

THE WITNESS: Correct., S¢o this would
be -~ the print was located in this area.
{Iindicating.) And it's actually kind of -- the tip
of the finger's kind of -- I think it's facing in
like a down -- no, «@xouse me. It was like in this
direction like that, the tip of the finger. 5¢ it's
kind of down in that direction. (Indicating.)
BY MS. PANDUKHT:

Q. Okay., Now I'd like to show you State's

Exhibit No. 9%8. Could you explain -- and I'm gonna
zoom in on this as well.

Could you explain what we're looking

at here?
A, We're actually looking at the back strap
of the gun. And so the textured portion -- sgo if

you're looking along the spine of the handle of the
of the gun, the textured portion, it would bhe like

coming down,

Q. Let me show you this diagram really
gquickly.
A. Thank youw. So this area right here is

the textured portion. (Indicating.) And this
little smooth piece right in here -- and if we can

go back to the other one.
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Q. I will,

A, That little smooth piege isg where you see
those rainbow colored lines, those are the ridges,
(Indicating.) That's where the latent print is
sitting. So it's above the textured portion in
that, where all those colored ridges that you see on
the right-hand side in the latent print.

S0 based on the posgition, I
suspected that it was gonna be in the webbing area
of the hand how vou would typically handle something
because that's one of the things that we have to
consider.

Sc when I got the major case prints
of Evaristo Garcia, I really focused on the palms in
the webbed area of the palms to see if I can find
that same information.

And sure enough on the right palm in
that web which 1g¢ just the skin between the index
finger and the thumb right here, I found that sams
information available to me in the right palm,
(Indicating.)

0. And you were able fto make an
identification?

A Yes.

PR What was that identification?
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A, Again, that's the palm print was
identified to the right palm of Evaristo Garcia.

o. Were vou able to identify any latent
prints oxr any identification from the toilet tank?

A, The CSA Speas had submitted one print I
nenticned earlier from 30 -- sxcuse me. 3801 Fast
Washington Avenue. And that print was from the tank
of the northern most of the two toilets set out on
the northwest corner of the property. This was
submitted by the crime scene analyst.

And I exc¢luded Evaristo Garcia,
Manuel Lopez and Yobanni Borradas from that print.
¢ none of them were identified to that print.
M5, PAMDUKHT: May I approach the
witness?
THE COURT; You may.
BY M3, PANDUKHT:

0. And for the record, I've made sure that
our marshal has secured the weapon. And it has been
admitted into evidence. Thisg is State's Exhibit No.
100, Here's some gloves for vyou.

I am wondering 1f vou would be
able -- we have yet to see -~ I believe it's been
opened, correct, madam clerk?

THE CLERK: Correct.
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BY M3. PANDUKHT:

Q. I'm not going to touch it. So I'1ll give
this to you. It has been opened, you know,
unsealed, I'll stand bacgk.

A. Do you have scisgsorsg? It's been secured
t¢e the box,

THE COQURT: Do you have like sgcgissors or
clippers?
BY MS. PANDUKHT:
0. I*d like you to show usg on the actual

object how these latent prints are positioned.

- Let me see if my markings are still here.
Q. If you're able to do that,
A, On the pistol here, actually I can still

see my original markings. 5S¢ whenever we see a
print on the item that we're gonna photograph, we
literally use a Sharpie and indicate this is the
location and then we write like L1, LZ, L3. And so
my markings are actually still present on here,.

And so L2 was the one right here on
the smooth portion above the textured portion of the
grip. {(Indicating.) That's the one that was the
right webbing area.

And then L1 is the right ring

finger., Just sgort of in this direction.
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{(Iindicating.)

THE COURT: You might want to heold it up
because some of the jurocrs are having problems
seeing what you're talking about. They're leaning
over,

THE WITNESS: Sc¢ there's a right ring
finger over here headed this direction.
{(Indicating.)

And then there is the right webbing
0of the palm here. (Indicating.)

And then there was another little
print, excuse me, on the side. Here. (Indicating.)
This is the one -- it's just a small surface area,.
It was just a little plece of ridge detail here that
I attempted to photograph. Well, I did photograph
it, but it wasn't enough to work with.

BY M5, PANDUKHT:

Q. Okavy, Is there any doubt as to any of
your identifications in this case?

A, Neo.,

MS. PFANDUEHT: I'm gecing to return the
obiect number 100 to the clerk, I would like to
pass the witnesgs,

THE COURT: Cross-examination.

MR, GOODMAN: Thank vou, Your Honor.
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THE CQURT: Mr., Goodman,
MR. GOODMAN: Thank you, Your Honor., I'm
gonna use that in a second, marshal. Thank you.
CROSS-EXAMINATION

BY MR, GOOGDMAN:

Q. Good afternoon, Ms. May -- ig it Mesa?
A, Maceo.
Q. Maceo, Very goed. I'm gonna put that up

there, so we can talk about that.
Now, you processed the prints

yourself, correct?

A, Yes.

Q. The latent print?

A, That's correct,

Q. Okay. And you were able to photograph

three prints, correct?

i Yes, that's correct.

Q. Okay. Now, wezre there other prints that
weren't developed as sufficiently that vou didn't
photograph?

A. Most likely. (Generally there are bits
and pieces and so we tend to focous on the ones that
might have enough information. We generally don't
make a notaticn of the other o¢ones that aren't

sufficient. We generally just note the ones that
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are, So most items do have a lot of parts and
rieces.

Q. Ckay. And in this particular case with
that gun, were there other prints that yeou didn't
photograph because it didn't rise to the level of
gufficient ridge structured detail?

A, Looking at the image, just based on the
way the superglue was reacting to the item, there
erobably was, but I can't say for sure bhecause I
didn't note if there was other additional detail I
don't believe,

Q. Okay. But there could have been cother
prints on there just not rising to the level of
ridge detail you need?

A, The only other notation I have is that
there was insufficient ridge detail on the magazine
and the cartridges.

Q. Okay. You decide -~ when you're
ingpecting that gun, you decide which prints are
potentially comparable, correct?

A, Yes,

Q. Okay. S0 the ones that may have bean on
there but didn't rise to the level of sufficient
ridge detail, vou can't know whether cr not that was

from Garcia or from somebody elsge, correct?
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A, No. If it's not a sufficient to compare,
there's no way to know whe they may have gome from,
0. Okay. 5S¢ let's start -- 80 you have
three prints, twe of which vou say were identified

to Garcia which is L1 and L2, correct?
A, That's correct.
Q. And then L3 which was not sufficient so

yvou couldn't, you couldn't identify that te Garcia,

correct?
A, I gouldn't compare it to anyone,
Q. Okay. So the source ¢f the print for L3

could have been from somebody else, correct?

A, Unknown.

o. Someone other than Garcila, correct?

A, I have no way to know.

Q. Now, we kind ¢f went over quickly about
the orientation for print number L1, 8o I fdust

wanted to take a look at that gun, s$o we can show
the Jury exactly, ma'am, where Ll is on the gun
because -- and vou still have vour gloves up here?

A, No, those are the onsg I think I used.
You can bring them back over.

Q. Okay.

A, T didn't flip them ingide ocut when T took

them off so I think we're good.
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Q. Now, what I'm gonna ask you to do, ma'am,
is maybe -~ and, Your Honor, if I c¢an have the
witness step down, s0 we ¢an show --

THE COURT: Sure,.

MR. GOODMAN: -~ the jury better and
closer,

THE COURT: Yes.

BY MR, GOODMAN:

0. And 1f we can show them exactly where
that L1 on that photeograph is on the gun, ma'anm,

A, Okay.

THE CQURT: Yeah. If you want te stand
before the jury, you can, Go ahead and right in the
center.

THE WITNESS: 0Okay, thank you. On -- g¢
L2 ig on the back strap. L1 ig here on the side.
(Indicating.) And it's the right ring finger of Mr,.
Garcia and it's positioned sort of at this angle as
far as where the tip o0f the finger ig going., 50
it's in this position. (Indicating.)

BY MR. GOODMAN:

Q. Now, is there & mark on there that vou
left you said?

A, Yes, There's a -~

Q. Can I see that?
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A, Right here, {(Indicating.)
Q. Okavy,
A. Which marks that this ls the print that's

close to the up orientation because you can actually
see the tip of the fingers a little bit,.
(Indicating.)
Q. Okay, thank vou.
A, Uh~huh.

MR, GOODMAN: Now, Your Honcor, i1f I can
actually hold the gun myself so I can ~--

THE COURT: Sure.

MR. GOODMAN: -~ show the jury.

THE COURT: You might want to put on
gloves.

MR, FIGLER: I don't think they're
tasting it anymore,

MR, GOODMAN: I don't mind if I -~

THE COQURT: Do veou want --

MS. PANDUKHT: 1I'd still like to use -~
I'd still like to use the gloves, please.

THE COURT: I think it's probably better,
I would always handle evidence in the courtroom with
gloves.

MR, GOODMAN: That's okay. 1 can use

hers,

JO ANN MELENDEZ - (702) 283~2151
APP 001725




10
11
12
13
14
i5
16
17
18
19
20
21
22
23
24

25

211

BY MR. GOODMAN:

Q. Okay. S0 I can't have the jury ~-- I
guess if I can just walk down, Your Honor, 8o the
jury can see this, this spot.

5¢ 1f everybody can take a look, I
don't know if you can insgpect it, but this will be
given to you in evidence and so¢o you can actually
lock at the mark where L1 is, but I just wanted to
polnt that out to everybody's attention because
we're gonna talk about it now. (Indicating.)

And, again, this will be for vyour
actual inspeciion when vou go back int¢e the “dury
room, okay.

Now, it's not loaded so I don't have
to worry about pointing it at anvbody.

A, It's still a safety problem.

Q. I understand. And now, ma'am, what
vou're gaving, and I don't know if vou Just want to
see on this side of it, but what you're saving is
that the person that would have held thisg gun --

MS. PANDUKHT: Can I idinterzupt for just
a& —— he's touching the gun with his other hand.
Can you put both gloves on, please?
MR. GOODMAN: I will do it at the

prosecutor's request, but --
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MS3. PANDURKHT: Thank vou.

MR. GOODMAN: ~-- I've done it many timssg
without the gloves, Your Honor.

What's your concern? Because

they're not swabbing it anymore or testing it.

MS, PANDUKHT: Well, I want to make sure
it's handled properly at all fimes,.

THE COURT: I'1ll talk to vyvou at the
break.
BY MR. GOODMAN:

Q. Okay. 50 basged on vyvour examination,
ma'am, it would bhe this right ring finger, correct?

A, Correct,

Q. Okay, And 1t would be wrapped arcound and
it would be up on this portion of the handle,
correct?

A, I doen't -- I didn't say 1t would be
wrapped around. All T said was the ring finger
would be positiconed in this direction, but I don't
knoew how it got there.

Q. And you said it was positioned in the 2
o'clock position, correct?

A. I didn't say 2 o'clock. I just showed
the angle of the finger on the item.

Q. Well, did you write like an arrow and you
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went down like this first and then vou changed it to
the 2 o'clogk? Like 2 o'clock?

A, Right. Because the image was up on my
latent, but I noticed that was upside down compared
to the gun. That's why I got it backwards on here,

30 my latent print was upright.

Q. Right.

A, Which means that was turned. 8So I was
thinking the orientation cf the latent. But you can
see up here. Sc the ring finger is like basically

going this way. S8So it's that way. (Indicating.)
Now how it got that way and how the hand would have
Lo be posgsitioned, I don't know.

0, But would vou agree that thalt arrow going

upwards would be in the 2 o'clock position?

A, Sure, ves.
Q. Okay. So the jury understands this, the
ring finger -- and it would bhe the tip of the ring

finger, c¢orrect, the right ring finger?

A, Well, actually, vou can see the edge all
the way down here and through here. So this whole
portion of the finger and up on the tip. The tip is
prasent because 1t's a curved surface.

{Indicating.)

S¢ when the finger is in the
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curvature of, if I may point, of this, you're gonna
get more of it recorded up on the tip that you
wouldn't typically get if it was a flat surface,
{Indicating.)

0 the reason the tip's being
recorded is because of that curvature, So you've
got this whole portion of that ring finger present.
You can see it in the latent print. {Indicating.)

Q. Ckay. And szo somebody, 1f somebody was
actually holding this gun to shoot, this finger
would have to wrap around and go up here and be in a
2 o'clock position, is that correct, based on your
examinaticn of where that tip was?

A I never said a person was shooting to be
putting that finger in that position,

Q. Okay. S0 the latent print that we just
looked at L1 is consistent -- could be consistent
with somebody just touching the gun, correct?

A, I don't know how it got there, I didn't
gee it happen.

Q. Okay. Would yecu agree with me that the
print in L1 is im an unusual spot?

A, Yes.

6. Okay, I'm now taking the gloves off,

Your Honor, I don't know why because I'1ll probably
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have to come back here and put them back on.

A, We'll give yvou the orange onesg. They're
easier,

0. I just ripped it anyway., QOQkay. 850 now
we have -—- g0 we talked about L3 which is not

identifiable to Garcia,
We Just talked about L1 which is in

an unusual spot, in a 2 o'clock position, correct?

A, 1 see prints on guns in all kinds of
positicons. 8o it depends I guess on what vour
activity is at that time.

0. Okay. But that's in a 2 o'clook
position, correct?

A That's correct.

Q. Okay. Now, let's talk about L2 again.
You showed the jury that that would be between the

thumb and index finger, right?

A, Correct.

0. It'd be the webbing part?

A, Right here, ves. {Indicating.)

O. And that would be like right up against

the high end of the back strap, correct?
A, That's correct.
. Okay. Wow, that, that surface is smooth,

correct?
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A. That's correct.

Q. Ckay. Where L2 was. And L1 surface is
smooth, correct?

A, Yes.

Q. Okay. Now, the location that we just
talked about where the webbing would be, that would
also be consistent with somebody just holding the
gun, correct?

A, Well, to get the webbing up in there,
ves, you'd have to be heolding it by the grip.

Q. Okay. So vou're not saying based on
orientation of that print that somebody was shooting
the gun, correct?

A, I don't know what activity was taking
place, no.

Q. Okay. And, in fact, these two prints,
one in that unusual spot, another in the high end
back eof the strap, you can only tell that Evaristo

Garcia at some point in time had touched that gun,

correct?
A. That's correct.
Q. Doesn't tell vou when he touched the gun?
A. No, it does not.
Q. Now, if somebody held that gun on the

grip part where that textured portion is, ma'am,
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would yvou be able to 1ift prints off of that?

A, I would not anticipate getting & print
off the textured portion.

Q. Did you 1lift any prints off of that grip
portion where you would be holding the gun?

A I only photographed the three areas that
are indicated.

Q. Okay. Now, there's -- we talked about
the smooth surface and we talked about the texture
surface much like that microphone vou just mentioned
and the grip on that pistol, correct?

A, Yes,

Q. B¢ 1f somebody was, 1f scomebody was
breaking into a house like you said and there was a
print that you were able to 1lift off of the inside
window, that would be pretty good evidence that the
person was inside that house, correct?

A, A print from the interior of a house for
gomeone not supposed to be there I would say 1is
pretty strong.

o, Right, And that would be like a fixed
surface, correct?

A, A window typically is, ves.

0. And then there's prints you c¢an gef on

trangitory things like a pen, correct?
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A, OFf course.

Q. Okay. 5S¢ if 1 wag in the courtroom
downstalrs before I ¢ame up here and I forgot my
pen, then it would be pretty good proof I was down
there, c¢orrect, in the bottom courtroom?

A I apologize. What was the scenario
again.,

Q. Okay., $So -- okay. Let's just talk about
thig again and make it easy.

A gun is a transitory item, correct?

A, Yes.

o, 50 somebody could have been at a house
with a group of pecple passing around the gun and
that doesn't indicate that that person then tock the
gun to a park, correci?

MS, PANDUKHT: I'm gonna obiect ag to
apeculation, wvague.

THE COURT:; Overruled, BShe's bheen
gualified as an expert. She can give hypotheticals,

BY MR. GOODMAN:

0, Right, & gun is a mecbile iltem?

A, Right. Yes.

o, Okay.

A, But I have no knowledge of where the gun
has been or gone te. That's not in my puxview, I
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only know when it was in my custody and for the
chain of custody on the departments., The activities
of the crime scene are different.

Obviously a mobile item, common
sense, can be moved versus a car door which I guess
could be moved, but would be a lot more difficgult,
So that part of that aspect, yes.

Q. Okay., 8o again, just because there's two
prints on there that have been identified teo Mr.
Garcla doesn't mean that yvou know who the shooter

was, correct?

Al All I can say is he touched the item.
O At some point in time?

A, Correct.

Q. Now, had the textured area of that grip

been swapped, would some type of DNA been collected?

A, Pogsibly, but not necessgarily.

0. And that would have been likes what vou
mentioned earlier, like skin cells, correct?

A, Possibly.

Q. And now we do that -- well, we start
doing that at Metro in 2007 vou said, correct?

A, We were exploring those options in 2007,
2008 it became more routine practice. But just like

prints, they don't always get a profile and they
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don't always get a usable profile. S¢ it's the same
issues that are present.
Q. That would be a good way to identify who

the shooter wasg, right?

A, It would be the same as the latent
prints.
Q. Okay. ©Now, there was a latent print

taken off of the toilet where the gun was collected,

correct?
A, That's correct.
Q. Ckay. And you excluded Mr., Garcia from

that print, correct?

A, That's correct.

Q. One second, ¥Your Honor. ODkay. 30 you
talked about like 86 percent of the time you can't,
you can't recgover fingerprints, correct?

A, From a pistol, $o all T said was in that
atudy, 14 percent of the pistols resulted in the
recovery of at least one comparable print.

0. 350 gometimes people hold a gun and they
dust don't leave a fingerprint, correct?

A, Absolutely,

MR, GOODMAN: Thank up.
THE COQURT: Redirect.

M$. PANDUKHT: Thank vou, judge.
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REDIRECT EXAMINATION
BY MS. PANDUKHET:

2. o the two prints that were identified to
Evaristo Garcia, could theyv have besen left c¢n that
fire arm at two different times?

A, Yes.

Q. S50 both prints did neot have to be

depesited on the firearm at exactly the gsame moment?

Al Correct.
Q. Okay. S0 when you demonstrated earlier
hew vou -- when I asked you about how the right ring

fingerprint was located ¢n the firearm, you
demonstrated by -- you had the gun upside down.
Do vou recall that?

A, Correct, Jugt to make it, the
positiconing, yes.

Q. S50 c¢ould that -~ in the way that vou have
demonstrated the positicning of the right ring
finger, could it have been deposited by holding the
gun upside down?

A, Yes,

Q. Do vou know how the gun was recovered in
this case?

A. No.

o Do you knew where it was recovered?
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A, I believe there was a description of a
toilet tank.
Q. Do you know how the gun wag positioned
inside the toilet tank?
A. I saw a photograph of it. Yes, it was
upside down.
MS. PANDUKHT: May I approach?
THE COURT: You may.
M3. PANDUKHT: Well, actually it's been
admitted.
THE CCURT: Okay.
BY M3, PANDUKHT:
Q. I'm showing you a photograph, Let me
zoom it back ocut.
Qkay. Is this the photograph vou

ware talking about?

A, Oh, yes. I've seen that photograph, ves,
Q. Anc do you see what thig ia?

A, It looks like a pistol.

Q. o could that right ring fingerprint have

been deposited by putting it upside down inside the
toilet tank?

A, Possible,

0. You had mentioned earlier about prints

being overlay or overlapping.
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If a print was placed on top of
either one of these fingerprints, could i* have
affected whether an identifiable print could have

hbeen leocated and identified?

A, Yeg, it could affect it.
0. How could it have?
A, As I mentioned, if you have overlaying

fingerprints, you can't discern which detail belongs
to which touch, And so it causes too much
background interference and then vou can't compare
the print.

Q. So 1f somebody else touched in exactly
the same spot that Mr, Garcia's fingerprints were
found, could it have destroyved Mr, Garcia's
fingerprints?

A. It could have possibly, ves,

M5, PANDUKHT: No further questions.
THE COURT: Recross.
MR. GOODMAM: Thank vou, Your Honor.
Just briefly.
RECROSS-EXAMINATION
BY MR, GOODMAN:

Q. S50 somebody can hold the pistol in a

gripped part and that would not have been recovered,

correct?
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AL Somecne could hold the --

2. On the grip part,

A. Yes.

Q. And that would not have ~- I think your

term is cobliterated the print that you recovered in
L2, correct?

A, It's possible.

Q. Thank you.

THE COURT: Do the ladies and gentlemen
of the Jjury have any questiong for this witness?
Yeg, ALl right. I'l1l see the attorneys at the
bench, please.

(Whereupon, the following proceedings

were had in opeéen court outgside the

presence of the jury panel.)

THE COURT: I just want te put on the
record that the State has filed a Fourth Amended
Indictmenty is that correct?

Mg, PANDUKHT: Correct,.

THE COURT: And is there any opposition
to that?

MR, FIGLER: Not at this time, no. It
did delete the gang as we discussed.

M3, PANDUKHT: You looked at it,

THE COURT: I just want to make a record
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that the indictment was filed before the close of
the State's casgse-in-chief, ockay.

M3, DEMQNTE: Yeah,

THE COURT: This is from No. 7, Keith
Trombetta,

M3, PANDURHT: No objection.

THE CQURT: Any obijection?

MR, GOODMAN: No,

THE COURT: This is from Juror &, Angelic
NMumez-Morarrez,

M&, PBANDUKHT: Oh, okay. She sort of
answered that, but no okjection. Is that okay?

MR. FIGLER: That's fine,

THE COURT:; This is from Juror No., 10,
They didn't put their name, bhut,

M35, PANDUKHT: Oh, okay.

THE COURT: Any cbjection?

M5, PANDUEHT: No.

MR, FIGLER: No obiecticn. Yegah, that's
fine,

THE COURT: Hold on. One more.

MR, FIGLER: QCne more,

THE COURT: Thig is from Juror No. 1,
Lise Griffis,.

MR, FIGLER: Okay. Good guestion.
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MS. PANDUKHT: Okay.

THE COQURT: And after vou rest -- you're
gonna rest in front ¢f the jury and then --

M5. PANDUKHT: One issuve I have to make,

THE COURT: Okay.

MS, PANDUKHT: And then I'1ll make it.

THE COURT: I “dust don't want to excusge
them until vou rest, okay. Just take a moment.

MS, PANDUKHT: Okay.

THE CQURT: Thank you,

(Whereupon, the bench conference ended.)

THE COURT:; This is from Juror 7. Number
one, regarding print L2, are you able to confirm if
there were any overlapping prints or images?

THE WITNESS: I did not see any
overlapping ridge detail on top of L2,

THE CCURT: Number two, would print C-2
be considered the last print in that position?

THE WITNE3S: I did not see any
overlapping so I don't see a segquence. T'm not
guite sure I understand the guestion.

THE COQURT: Juror No. 5. This is a
gquestion from Juror %, The print vou fested for the
toilet tank, were vou given a subject or print to

compare it to? Who did it identify?
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THE WITNESS: I was asked to compare it
to the three subjects in the case which were
Evaristo Garcia, Manuel Lopez and Yobanni Borradas.
And the print did not belong to any of them. 8o
that print remains unidentified at this time.

THE COURT: This is from Juror 10.
Please explain what the "slide" is.

THE WITNESS: On the firearm, the slide
is the portion. If I can show you here, This is
the grip. The slide is this portion and it's the
portion that kicks back when vou --

THE COQURT: Can all the jurors see this?
Do you want to stand up? Go ahead, stand up.

THE WITNESS: Yeah. 8o the slide is the
portion that you can pull back or that kicks back
when you fire it. And sc¢ the back of the slide is
over here and that's where the swab was taken from.

And you can see kind of -- this
little textured portion here is actually where you
can hang on to 1t to pull it hack and that's where
you check like to make sure the weapon is clear.
And again, that's what kicks back.

And then the cartridge casge ejscts
out and then it pulls forward again when vou cycle

the weapon.
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THE CQURT: This is from Juror 1, Lisa --
ch, sorry. Number cne. Were there any fingerprints
found on the trigger of the gun? Is the trigger a
smooth surface?

THE WITNE3S: I did not note any prints
on the trigger of the gun., Generally we'll see =-- I
don't remember on this particular item, but often on
triggers it is extremely rare to get a print that's
suitable for comparison because it's a small surface
area and it tends to get touched repeatedly.

S50 the -~ in my career I think I've
sgen 1t once where we had a print that was actually
identifiable off the trigger. It's very difficult
surface to work with and get a good print off of,.

THE COURT: Does the State have any
fFollow up?

MS. PANDUKHT: No, Your Hongr,

THE COURT: Does the defense have follow
up?

MR. FIGLER: Briefly may 17

THE COURT: Sure,

MR. ¥IGLER: Thank vou, Your Honor.

THE COURT: Although actually it should
be Goodman,

MR, FIGLER: Is it all right, can we
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gwitch?

THE COURT: You're not supposed to
switch.

MS. PANDUKHT: No,

THE COURT: No. Imnproper. Ohe attorney
for one witness,

MR. GOODMAN: Okay.

THE COURT: You can confer i1f you want.

MR, GOODMAN: No, no, no, It's okay,
Your Honor,

EXAMTINATION
BY MR, GQODMAN:

Q. We just wanted te make this clear that
just because someone held a pistol argund the grip
wouldn't necessarily have wiped away the piece of
the palm that belongs t¢ Zvaristo Garcia which was
high up in the back end, correct?

A, Not necessarily.

Q. Thank you.

THE CQURT: All right. Thank you very
much. Before I let you go on recegs, I think the
State wanted to have the court's indulgence for a
moment ,

M5, PANDUKHT: Thank wvou.

THE COURT: Sure. Can I excuse this
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witness, both sidesg, at this time?
MS, PANDUEHT: Yeg, Your Honor.

THE COURT: All right. Thank you 30

much ==

THE WITNESS: Thank vou.

THE COURT: -- for wour testimony.
You're excused. One moment.

M3. PANDUKHT: AlL right, At this time,
the State has no further witnesses. The State has

filed a Fourth Amended Indic¢tment in this case, the
State has conferred with madam clerk regarding the
exhibits, all the exhibits that the State scught to
admit have been admitted, and with that, the State
rests,

THE COURT: The State has now rested.
Ladies and gentlsmen of the jury, we're gonna ftake a
break until 3:30.

During this recess, vou're
admonished neot to talk or converse among vourselves
or with anyone else on any subiject connected with
thisg trial.

Or read, watch or listen to any
report of or commentary on the trial or any person
connected with thig trial by any medium of

information, including, without limitation,
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newspapersg, televisgion, radio or internet.

Qr form or express any gpinion on
any subject connected with the trial until the case
ig finally submitted to you,

We'll take & 20 minute break. My
marshal can take you guys back to the break room and
wa'll see you bhack at 3:30.

We'll be at easge while the jury
excuses themselves. We're stayving on the record.

{(Whereupon, the jury exited the

gourtroom.)

THE CCURT: We're now outside the
presence of the Jurors and everyone can bhe seated.

Mr. Garcia, I must admonish you that
under the Constitution o©f the United States and
under the Constitution of the State of Nevada, vyou
cannot be compelled to tegtify in this case.

Do you understand that, sixr?

THE DEFENDANT: Yes, Your Honor. Yes,
ma'am,

THE COURT: You may at your own reguest
give up this right and take the witness stand and
testify.

If yvou d¢, vou will bhe subject to

crogsg-examination by the deputy district attorney,
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And anything you say, be it on direct ox
crogs-examination, will be the subject of fair
comment when the deputy district attorney speaks Lo
the Jjury in their final argument.

Do you understand that, sir?

THE DEFENDANT: Yes, ma'am,.

THE COURT: I1f vou choose not to testify,
the Court will not permit the deputy district
attorney to make any comments to the Jury because
vou have not testified,.

Do you understangd that?

THE DEFENDANT: Yes, ma'am,

THE COURT: If yvou elect not to testify,
the Court will instruct the jury, but only if your
artorney specifically requests, as follows: "The |
law does not compel a defendant in a criminal case
to take the stand and testify. And no presumption
may be raised and no inference of my kind may be
drawn from the failure of a defendant Lo testify.,”

Do you have any guestiong about the
righta?

THE DEFENDANT: Ng, ma'am.

THE COURT: You are further advised that
if you have a felony conviction and more than 10

years have not elapsed from the date you have Dbeen
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convicted or discharged from prison, parcle or
probation, whichever is later, and the defense has
not sought to preclude that coming before the “dury
and vou elect to take the stand and testify, the
deputy district attcrney in the presence of jury
will be permitted to ask vou the following: Humber
one, have you been convicted of a felony; two, what
was the felony; and three, when did it happen.
However, no details may be gone into.

Do vou understand that, sir?

THE DEFENDANT: Yes, ma'am.

THE COQURT: All right. Thank wvou, sir.
All right. I've just admonigshed ths defendant of
his rights.

Ies there anvthing further before we
take our break?

MR. FIGLER: Yes, Your Honor. You can
also canvass the defendant regarding his waiver of
appellate hearing if vou want t¢ do that now or
later, In other words, thig -~

THE COURT: Yeah,

MR, FIGLER: We'll put the stipulation on
the record,

THE COURT: Why don't you make a recoxd

because they've got to file -- you guys nead to file
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a written stipulation of that.

MR, FIGLER: Okay. Then we'll do that in
writing.

THE COURT: But go zhead and state it on
the record right now.

MR, FIGLER: In the event that Mr. Garcia
is convicted of first degree murder with use of a
deadly weapon, the parties are stipulating to waive
the penalty hearing.

And the Stete has agreed that it
will stipulate to and/or recommend to the Court that
it impose the lightest sentence which is a term of
years, meaning 20 to 50 years on the murder if it
comes back in the first degree, and an equal and
consecutive 20 to 50 on the weapon which was the law
before the change made by the Nevada legislature.
That's the agreement of the parties.

THE COURT: Is that correct?

M5, DEMONTE: That's correct, Your Honor,

THE COURT: AllL right. We'll make sure
that, that we've filed the stipulation as well,

on, vou know, punishment because I
know we were going over instructions and we changed
the instruction regarding now the jury will not need

to consider penalty.
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Since ~~ wait. Let me talk and then
you'll have a moment to talk to your attorneys.
Because there's been a stipulation as to the
lightest sentence --

MR, FIGLER: Possible,

THE COURT: Posgible gentence, if the
jury was to come back,

MR. FIGLER: The jury can't give him
congurrent.

THE CQURT: Right. It's by statute
consecutive,

ME. FIGLER: By statute.

THE COURT: But it is the least amount of
time per the statute in the event of a conviction of
murder of the first degree.

In any event --

MR, FIGLER: With use of a deadly weapon.

THE COURT; Right,

MR, FIGLER: It can't get less than that,

THE CQURT: It can't get any less than
what they've agreed to.

MR. FIGLER: A dury can only give him
more.

THE CQURT: A jury can only give him more

if it was to go to the jury. 5S¢ having said that
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stipulation, we'll follow up with it in writing
later, but we put it on the record.

Is there anything else I need to do
before we go off the record?

MR, FIGLER: N¢, Your Honor.

MS. DEMONTE: No, Your Honor,

THE COURT: Thank you,

(Whereupon, a recess was had.)

THE COURT: Good afterncon, ladies and
gentlemen. We're back on the record in the presence
of the jury on the case of State of Nevada versus
Evaristo Garcia. Case No. C262366,

Let the record reflect the
defendant's pregent with Mr. Goodman and Mr. Figler.
and for the State, Ms., Pandukht and Ms. Demonte.

All right. We're now on the
defenge's case-in~chief., Call vour first witness,

MR, GOODMAN: Dr., Roitman, Your Honor.

THE CQURT: Mr., Goodman, these are Hust
copleas.

(Whereupon, Dr, Norton Roitman was duly

gworn to tell the truth, the whole truih,

and nothing but the truth.)

THE CLERK: Please be seated. SBtate and

gpell vour full name for the record, please.
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THE WITNESS: My name is Nortoen A,
Roitman, M.D. N-o-r-{-0o-n. R-o-i-t-m—-a-n.
THE COQURT: Go ahead,
DIRECT EXAMINATION
BRY MR, GOODMAN:
Q. Good afternoon, doctor. Can you pleass
describe to the jury some of your background?
A, I went to college at the University of
Wisconsin and got a Bachelor's in psychology there.

Then I went to the University of
Tllinois and received my medical degree in 1876.

In 19 -- and then after I graduated,
I went to the University of California in San Diego
and did gensral psychiatry and some -- I helped with
regearch in medication psychopharmacology and then I
went up to Los Angeles at Rice Davis Child Studies
Center and there I got a child fellowship and some
administrative training as well,

I got board certified, which is kind
of like a seal of approval by an agency, 1in general
psychiatry and child peychilatry in '82 and 1987.

Q. Have yvou been gualified as an expert to
give testimony in this court hefore?
AL Yeg. In digtrict court and federal court

in three states.
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Q. Okay. Now, at some point, Dr., Roitman,
vou were asked by the defense to do a medical

review, corregt?

A, Yes,

. And that was of a Jonathan Harper?

A, Yasg.

Q. Okay. Can you please describe tec the

jury what records you reviewed?

A, I received about 2100 pages of medical
records from Sunrise Hospital during the acute
gvent, the gunshot wound, and then the
rehabilitation phase at Healihsouth,

And then I got a series of records
from 200% where Mr. Harper was hospitalized again at
Sunrise.

Q. Okay., And what were the medical findings
from yvour record review?

A. The first record showed that he had a
hele in the left side of his head the girze of a golf
ball about, and then there were bone fragments and
fragments from bullets kind of spread throughout the
three of the four lobes of the brain; the parietal
lebe, the temporal lobe and the frontal lobe.

0. 50 when you say golf ball, just for the

4

Jury, can you explain what did you view that off of?
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A, Well, I read the report by the

radiologist. You know, thev're the sxperts at

reading the films. I weouldn't be s0 good reading
the films,

Q. Okay. The CT scans, correct?

A, Yes.

Q. And about how big was this hole that you

described as a golf ball?

A, About two -- they said five centimeters a
ragged edge in khoth directionsg, So¢ that's around
two inches both directions,

Q. 30 can you explain to the jury about the
bleeding and the swelling that developed?

B, Yeah. You know, it's not just an cpening
in the brain and the spray of fragments into the
brain matter. It's a powerful impact into the crgan
itgelf, And it ceauses a reaction of swelling. HNot
just in the area where the fragments were, but in
the other side as well. So there's a lot of
swelling.

He's a little lucky actually that he
had a hole in his sgkull because that releases
presgure, Sometimes people get a brain injury and
it's contained by the skull, they actually open up

the spot. S0 there's swelling and then there was
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bleeding mostly on the left side.

0. And what'g the gignificance of the
bleeding?
A. Well, there's a blood bhrain barrier in

our brains and we've got to keep the brain separated
from blood because it's almost like a poison.

When there's a stroke, there's a
bleed into the body of the brain, the gray matter
and the white matter and that becomes poisonous.

S50 whenever there's a defect in the
blood brain barrier, the brain undergoes damage,
irreversgsible damage,

. And in this casge, did Mr, Harper's
gunshot wound develop where he had bleeding in his
brain?

A. Yes. Bleeding on his bkrain, in his
brain, under his brain and swelling fluild pretty
much around it,.

Q. S0 what parts of hisg brain was damaged?

A, The left. Mostly on the left side, left

parietal, which is about here. The temporal which

iag more on the sgide. And the frontal arecas over
here. (Indicating.)
Q. Now, based on that injury, doctor, what

tyvepe of impact could that have on somebody giving a
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statement or providing testimony?

A, Well, these areas of the brain, they have
specific functionsg. It's not exactly like a puppet
Like, you know, one area of the brain causes thisg,
With motor it does, but in terms of things like
comprehension, understanding, finding the words to
explain what somebody's thinking, thesge symbolic
functions, the ability to logic things cut, reason
and math, the areas of his brain was impacted are
those that control those sorts of things as well as
memory.

Q. Okav., 80 to -~ so for, for the damags to
the left part of the brain, can you please describe
again what parts would have bheen affected on

Jonathan Harper?

A, The functicng or the anatomy?
. The functions.
A, The functicns would be the abillity to

understand cor comprehension, the ability --

Q. And why would that be affected?

A, Well, comprehension's complex, you know.
It's sasy enough for a computer to register that
there's a key stroke, but in order to make meaning
out of a series of key strokes, there's -- you need

the central processing unit that puts all the input
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together and makes some sense out of it.
The brain is in gome way similar o
that. 2And there are -- thers's centers that are

more gpecialized to that.

Q. That's right.
A. Gather information from all different
directions. What is being seen, what's heard,

memories, things like that, and then produces a
concept. And that's what comprehension is.
Q. Okay. Does that affect I guess your

logic as well?

Al Yes.
o Okay. So can somebody answer one
guestion one way and then be -- and then do the

opposite the next day?

A. Yeah. You know, those of us with healthy
brains, we're kind of monitoring and remembering and
tracking. There's a strong drive to be consistent,
and so we are vigilant, careful sorting through what
we think and then output and answer to a guestiorn,
hnd day after day, that guestion lg gonna be the
gsame. The answer's gonna be the same,

Q. Okay. 8o that also would affect
gomebody's judgment?

A, Yes.
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Q. Okay. Can you explain how?

A, Well, & judgment i3 -- to appreciate
something within the context in which it is
happening, and to judge whether it makes sense or
not, 1f you're unable to see the like figure ground,
I don't know if anybody knows that, if a forest, a
tree in the forest, if vou can't appreciate that the
tree is in the forest, then vou're dig -- you're
thinking about the tree may be different. But if
you gsee the big picture, then vou see -~ you
exercise judgment.

I'm sorry if that wasn't too clear.

G ODkay. Well, let me break it down., S0
you're aware in this case with Mr. Harper that he
was shot in the head on February 18th of 2006,
correct?

A Yes,

R And that he later provided a statement to
police on April lgt of 2006. So about five weeks,
correct?

A. Yes,

Q. What would be the condition of his brain
to be in a position to comprehend, to make judgment
calls, to recall anything at that peoint in time?

A, I would, T would ~-- 4if ¥ was asked to
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axamine, 1 would be wvery sceptical at five weeks
whether somebody with those injuries had the
capacity to say enter into & contract to buy a car,
you know, buy a house.

I would want a psychiatrist there to
do an examination and see if there's by some miracle
he retained the capacity toe make judgments.

Q. S0 going along this timeline, vyou were
able to review some medical records koth at the time
the shooting, during his rehab and then I think you
said in 2009, correct?

A, Yes, ves,

Q. S0 can yvou tell the jury about what you
gaw based on the record revisw of his brain and how
that was evolving?

A, Yeah. You know, with fingers crossed,
immediate injury, vou would hope that maybhe there
would be good bhounce bhack, that, that the brain
would heal.

Although nervous tissue does not
really grow back, it doesn't heal. Somebody gets a
stroke and they lose the ability to walk or to
speak, they have to recoup new brain tissue., And
through physical training, physical therapy and

relearn to walk and talk and, and remember and
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things like that.

S0, so if when you look at 2009, he
entered the hogpital and he was in a constant
gselzure, they gave him -- they put him out,
completely sedating him and his body still shaking
like this horribly. (Indicating.)

So when there's a seizure, it's an
indication of an unhealthy brain. That's the only
reason why there is a seizure. The brain was not
healthy and then they took pictures of it. And
there were extensive areas of decay. About 23
percent, 25 percent ¢f brain loss. And so that's
two points in time,

The gunshot wound happened three
years ago and then nine -- and three years later,
there's sgtill evidence of brain damage. And so
that's, that's the gtate of affairsg. That's, that's
not geonna bhe reversed.

Q. Sov 23 percent of his brain is neot gonna
grow back is what vou're saying?

A, That's right, veah.

0. Okay. Now, so based on your review of
the reccrds when Mr., Harper first gave his statement
to police in April 1lst, 2006, can you desgcribe 1o

the Juwry what the, what the neurological affect was
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on his brain at that time?

A, Well, to be fair, I can't really talk
about him. I didn't examine him. I examined hisg
records and I can talk about somebody who had that
type of injury.

I, I -- the areas that were affected
by the swelling and the bleeding and the fragments
in there were the areas that are necessary for
procgessing information, for speaking, for using
continuous memory.

I would, I would -- like I would
doubt that a perscon like that had the capacity,
unless they demonstrated on testing or with a
psychiatric examination, that they were intact.

Q. Okay. S0 when you say that somebody
would be affected by their speech, are you talking

about like their tongue, their mouth or what?

A, No, it's the, it's the, the speech center
of the bhrain., I mean, that he could -- if he
could -- if a person can't speak at a time like

that, that's the proof that there's damage to the
temporal and parietal lobes,

oR Okay. 8o can we now talk about
confabulation?

A, Yes,
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Q. And what's the medical term or the
medical definition of confabulation?

AL Confabulation applies specifically to
persons with brain problems. And it is very
uncomfortable for us humans not tc have a continuous
memery.

It's surprising. I've met many
patients and they're so unnerved by not being able
to remember things that have happened. It's part of
the social fabric,

So there's, there's automatic
pressure £or us to want to portray us as present and
consistent and part of what's happening.

S50 there wag -- like I1'11l give an
example. When I wasg a resident in, in, in Chicago,
some of the residents who worked the emergency room
would demonstrate confabulation to the students,

And they hold like something between their fingers
like this in front of patients in the emergency
room. (Indicating.) Mostly this applied to chronic
alccholics who had a brain damage, And through
their questioning, they would get the patient to szay
that they were holding a red snake. It was the red
snake test.

And it was the, the authentic -- the
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patients would talk about this as though it was real
and then they'd ask wvague guestions about it and say
what's the snake doing now and they'd answer that
gquestion,

They were not lying. That's not
what confabulation ig.

Confabulation is the medical term
that describes the tendency of a person with brain
injury to f£ill in gaps. And they are easily led.

Q. Ckay. So at the stage of April 1lst of
2006, would it be your opinion that based on the
record review that Jonathan Harper would have
confabulation?

B, Yes, yes. I, I -- actually my approach

would be confabulation would have to be ruled out

bhecausge he's g0 ~-- it wasg such a set up to have
that.

O, It was such a what?

A, A set up.

R Ckay.

A, Because of his medical injurizs, he was

prone to -~ a person like that would be prone to
confabulation,
0. Now, vyou gaid you reviewed -- you didn't

erxamine Mr., Harper but you reviewed 21 hundred pages
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of record, correct?

A, Yes.

Q. And can you tell for the jury some of
thege CT scans that you reviewed as well, the
radicological findings?

A, Yeg., Consgistent with what I was talking
about before, they sald there was a ragged edge hole
in the skxull, there waere fragments of bone and
bullet scattered in the skull and then into the
brain matter in all three areas.

And there was still -- at the end,
the last CAT scan £till showed a piece of bone stuck

into I bhelieve in the left parietal Llobe,

Q. And what vysar was that scan?

A. In 2006.

Q. Dkavy.

A. There were tumors of bloeod, hematomas,

along the surface of the brain and there was bleed
within the body, the gray matter of the brain
itself.
Some of the debrig in there they
didn't even think they should clean out.
0. 30 as a result of this gunsheot injury to
Mr. Harper's head, his brain had swollen to an

extent that he had lost 23 percent of the tissue in
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his brain?

Al Well, the, the, the -- the measurement of
23 percent really comes from the 200% that shows the
scarring basically. The aftermath of the damage
that tock place of the gunshot wound did not grow
back. It deoesn't grow back. It's not surprising.
But whatever happened then at the gunshot wound, it,
it doesn't, doesn't progress. It's the worst at
that point and then it doesn't get much better.

Q. Okay. 8o that scarring that you saw in
the 2008 scan --

A, Yeah,.

Q. -- was that scarring vigible on an
egarlier scan?

A, No. Because there was too much activity
going on with -- the swelling would interfere with
it. And, and in a lot of ways, it's almost like
stages of injury. And then in the last stage when
the defect shows up -~ begcause there's so much
damage, the body jdust clears out the dead tissue,.

Q. Now, what type of medication was Mr.
Harper on in April of 20067

Al He was given anticonvulsants which keep
the brain from, wvou know, convulsing.

Q. And then at what point, based upon your
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record, on your record review that Mr. Harper's
swelling in his brain and the bleeding in his brain
gstarted to digsipate?

A, I didn't, I didn't -- I mean, the next
snapshot I got was 2009, I didn't get swelling
there, but he had, vyou know, decay.

0. Okay. 8¢ based on yvour review of Mr,
Harper's records, is your opinion to a reasonable

degree of medical certainty?

A, Yes.
Q. Okay.
A, I would -~ 4f I might. You mentioned

medication,

Q. Right .

A, In the 2009 records, it showed an EEG
that was affected by medication as well, and it wasg
called abnormal.

S0 there ig a liabkility to the -- to
thinking when a person is not anticonvulsant. It

affects cognition,

Q. And information processing?
A, Yes,
. Okay. Thank vyou.

THE COURT: 1Is your direct concluded?

MR, GOODMAN: Yes. Thank vou, Your
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Honozr.
THE COURT: Okay. Cross-examination.
MS, DEMONTE: Thank you.
CROSS~BEXAMINATION

BY MS. DEMONTE:

Q. Good afternoon, Dr. Roitman.

A, Hello,

Q. Now, you are an M.D,, correcti?

A, Yes.

6. But what is your specialization?

2 Psychiatry.

G. S50 you're a licensed psychiatrist?

A. Licensed medical doctor.

Q. Okay., You're a licensed medical doctor

but yvour field is psychiatry?

A, Yes.

. You are not a neurologisit?

A, No.

0. a1l right. Now, I want to talk about
what yvou did review in this case., Because what I

heard was vou did a medical review of Mr, Harper?
A, Medical records, ves,
Q. And wag that the extent of the
information you reviewed in this case?

A, Yesg,
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0. All right. So vou looked at Sunrise
Hospital records, rehabilitation recoxrds from
Healthsouth and then you Jjumped to 2002 when he was

hospitalized for a seizure?

A, Yes.

Q. You never interxvigwed Mr., Harper?

A, No .,

Q. You have nevey observed Mr, Harper?

A, No.

Q. You have never spoken with Mr. Harpexr?

A, That's correct,

Q. You were -- you did not review the actual

statement he gave on April 1lst?

A, No.

Q. Okay. You did not review statements he
gave in a separate invesgtigation on April lst and
even prior to that?

A, That's correct.

Q. You did not review a video of a statement
he gave in a different investigation taken during

the hospital stay?

A. That's right,

a. Do you know Dr. Derek Duke?
A, Yes.

Q. Who is Dr. Dersk Duke?

JO ANN MELENDEZ - (702) 283~2151
APP 001768




10
1l
12
13
14
15
16
17
18
19
20
21
22
23
24

25

254

A. He's a neurosurgeon.
Q. aAnd did yvou see his name in the records

you reviewed of Mr. Harper?

A, I don't recall.

Q. You don't recall seeing Dr. Derek Duke's
name?

A. No, T don't recall.

Q. Okay. Do you have any reason to disagree

with me 1f I told you that Dr. Derek Duke is the

person that performed the surgery on Jonathan

Harper?
A, No, I have no -~ I, I accept that,
Q. Okay. And that dector -- he was

basically in Dr, Duke's care at Sunrise Hospital?
A. 1711 definitely accept that.
0. Okayv. S0 you did not review Dr., Darek
Puke's testimony in a separate trial regarding
Jonathan Harper's condition and how his injury

affected hig abllity to remember things?

A, That's correct,

. S0 you did not review any of those
things?

A, That's correct.

0. All right, HNow, counsel asked you to

describe what you saw from the CT scans. And I just
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You actually didn't review the films

themselves?
A, No.
Q You reviewed the radiclogist's report?
A That's correct.
0. That came with the paper medical records?
A That's correct,
) All right. But you were provided

information that the injury to his hsad was on
February 18th of 2006 and he gave a statement to the
police on April lst, 20067

A, Yes,

Q. And you actuwally authored -- it's not

rezally a report, but it's a letter directed to Mr,

Goodman?
A, That's correct.
0. Layving out vour findings, ¢orrsclt?
A, That's correct,
Q. And in your repcort, about the third

paragraph down, vyou gsaid swelling and f£ilm reaction
to tigsue damage takes time fo resolve. Three weeks
ig a very short term.

Where did yvou come up with three

weeaksg?
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A, Best of my reccollection, I might have
been measuring from his discharge from Healthsouth,
but I don't really know.

Q. Okay., Now, and vou'd also placed in your

report that Mr, Harper would be susceptible to being

led?

A, Yes,

Q. But vou did not review the interview
itself?

A, That's right.

Q. 3¢ you have no knowledge whatsoever of

what gquestions were asked of Mr., Harper?

A, That's correct,.
0. All right, So can I ask you, in your
opinion -~ who were you with that night.
Is that a leading -- is that leading

in your opinion?

A, No.,

. Okay., Can you tell me where the school
is? Is that leading?

A, It depends on what context, but, you
know, this iz not my area of expertise,
interrogation,

0 Okay, But I mean, vou'wve testified about

confabulation and yvou've got the red snake thing.
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A, Yeah.
Q. Are guestions like that the red snake?
A, That, that was an example of leading

gquestionsg, yeah,

Q. Okay. S0 the red snake would be leading?

A. Yeah.

0. Okay. But asking somebody what happened
next?

A. That's an open-ended guestion.

Q. Ckay. 8So vou -- but you can't tell us

that Mr. Harper was being led on April lst?

A, No, I can't.

Q. Okay. Because vou -~ firsgt of all,
that's not vour expertise, you're not an

interrogator?

A. That's right,

0. And second of all, you did not review 1it?
A, That's right,

. Now, you'wve actually menticned several

times in your testimony that there would be problems
with memory?

A, Yes.

Q. But in what yvou wrote to Mr., Goodman,
vour very last paragraph 1s although there are no

specific memory issues with this injury.
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Do you recall writing that?

A, Yeg, I do.

. Okay. Sc this type of injury
specifically actually does not affect memory?

A, Well, specific memory related to whether
there was, like in my mind it wasn't clearly stated
an amnesia. Like who am I, where am I, I don't know
who I am. There are areas of the temporasl lobe that
can produce that type of problem.

But the brain is like -- a lot like
an alr traffic control map. Every -- like every
group connects to each other. And let's say the -~
like if we were flying, let's say Denver was down,
it could affect what's going down in Los Angeles.
And he had so much diffused damage and swelling, so
many areas of Iinjury.

Angd in addition, in particular areas
that are used to process information, I hope by my

opinion that 1t could affect his memory.

0. It could?
A, Yeah,
Q. But in vour cwn words there are no

specific memory issues with this injury?
A. Yes.

Q. Those are vour words?
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A, T know it contradicts my testimony. I
tried to clear that up,

Q. Okay. Now, would you agreg with me, Dr.
Reoitman, that somecone's recovery is highly
individualizead?

A. Within limits.

Q. Within limits, but it's highly
individualized? That without you seeing Jonathan
Harper, wyou actually can't glve us a degree of
medical certainty as to what his condition really
i8?

A, That's right. My testimony is only about

the injuries,

Q. Okay. So -- and you've never ohserved
him?

A. Right .

0. You've never reviewed any of his

statementg?

A, That's correct.
0. Yeu've never spoken with him?
A, That'z right,

M8, DEMONTE: Pags The witness.
THE COURT: Redirect.
MR, GOODMAN: Thank you.

REDIRECT EXAMIMATION
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BY MR. GOODMAN:
Q. So when you -~ based on your review of
the records from, from February 18th of 2006 through

2009, hig brain didn't get healthy again, did it?

A, No.
0. Okay, And I think vou said, but I just
want the HJury to understand that when you -~ in his

brain injury when he losgt 23 percent of the actual
tigsue in his brain, that's not gonna grow back

whether it's 2010, 2011 or, or last week, correct?

A, No.
Q. Now --
A. He's mere api to learn new information

than to retrieve old information,

Q. Now, I fdust want to make sure that the,
the jury understands what confabulation is, okay?

Does confabulation fill in gaps if

somebody, vou krnow, you know, dosgsn't recall or
doesn't know, could somebody then give him
information from one source or multiple sources and
that person wiil then fill in the gaps?

a. Perscns with confabulation, that's
exactly what they do.

0. Dkay, 50 in other words, somebody could

plece together a story?
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A, Yes.
Q. Okay, Now --
A, You know, I examine a lot of people with

brain injuries and I have to make it very clear that
I want the history that they actually remember, not
the, the history that they figured out later or that
anybody else told them.

0. Now, so how could vou tell if somebody
has this confabulation? I mean, if somebody's
testifying from where you are and it appears that
they lock like they're giving geod testimony, how
does one know 1f somebody's actually -- if that's
his testimony or if that's based from confabulation?

A, I'd bring in a neuropsychologist and test
for confabulation and memory.

0. Now, when vou -- when counsel asked you
if it was highly individualized, you said within
limits.

Can you tell us what you meant based
on the type of injuries on Mr. Harper suffered?

A. Yeah. The brain damage that he had is
like an amputation and the limb doesn't grow back,
the brain tigsue doesn't grow back.

The guegtion is whether new brain,

unused tissue can be recruited and trained to make
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up for the tissue that's been lost. But the more,
vou know, enriched cognitive free training and
physical therapy a person undergoes, the more likely
they'll retain function, but you can't really tell
if the story from the past is gonna sharpen up.

Q. So someone could give Mr, Harper
information beforehand and he ceould think thet is
true now?

A, Yes.,

MR. GOCDMAN: Thank vyou.
THE CQURT: Any recross?
M3. DEMONTE: Yes.
RECROSS~EXAMINATION
BY M5. DEMONTE:

. Now, vou said dust now that Mr, Harper is
more apt to learn new information than to retrieve
old information.

Did you include that in the report
that vou sent to Mr., Goodman?

A, I den't believe so.

MR, GOODMAN: I'm gonna object. It's not
a reporit. It was a letter.

MS. DEMONTE: ©Oh, I'm sorry. I'm calling
it a report.

BY MS&S. DEMONTE:
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Q. The letter that you sent te Mr. Goodman
with your findings.

A, I den't believe I put that in.

0. And this is the only documentation you
made of your findings?

A, That's right,

O. All right. And now ~-- but what vou did
put in vour letter ig that yes, while I probabkly
unsed the wrong word as indiwvidualized, let me use
vour words, such wounds have a high degree of
variability.

A, Yes.

. And vou defined confabulation as being
able to pilece together a story.

But doesn't information have to be
given to that person in order to make that happen?

A, Well, in & way, but it may not be the
exact facts that are given. Like a leading question
doesn't have to be concrete and gpecific,

There was in the McMartin case of
children who were gystematically abused by satanicg
cults, it turned out that a lot of that material was
generated by the interviews by psychologiste who
drew that type of history out of them,

Q. All right. But do you have any reason to
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dispute with me that there was no psychologist or
psychiatrigt with Mr. Harper when he gave his
interview to the police?

A. Not that -- I didn't study it, I'll take
your representation,

Q. All right, And you actually don't know
the particles that were being used to piece together
because you did not review any of that?

A, That's right.

Q. All right. And you were hired by the
defense in this case, correct?

A. Yes.

MS, DEMONTE: Nothing further,
THE CCURT: Do the ladies and gentlemen

of the Jjury have any questions? Yup, we do, All

right,
(Whereupon, the following proceedings
were had in open gourt cutgide the
presence of the jury panel.)
THE CQURT: Qkay., This is from Juror No,
3. There are two questions. Take your time reading
it

MR, FIGLER: It's an Iinteresting
guesticn. N¢ obijection.

THE COURT: I'm sorry. Ross was
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distracting me.
MS, DEMONTE: OQkay. No objection.

THE COURT: No objection from both sides,

right?

MR. GOODMAN: Right. No objection,

THE COQURT: This is from Juror No. 13.

M5, DEMONTE: No obijection.

MR, GOODMAN: No objection.

THE CQURT: This is from Christy Beber,
No, 8.

M$, DEMONTE: No objection.

MR, GQODMAN: Ng ¢bjection.

(Whereupon, the bench conference ended,)

THE COURT: Doctor, this is from Jurorx
No. 3. It's two guesticons, If someone with brain

damage has symptoms of confabulation, they fill in
pblanks in their memory, but is this done
subconsciously? In other words, is the person awarse
their memory is flawed?

THE WITNESS: It is a subconscious
phenomena. People are con -- they could pass a lie
detector test. It'sg -- it ig -~ that's what
distinguishes it from lyving,

THE COURT: Question two from the game

Juror 3. Do you believe a person of brain damage
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may feel ashamed or embarrassed of their flawed
mamory enough to ¢laim that their memory isn't
flawed at all?

THE WITNESS: Yes,. It -- that happens
frequently. It's so¢ shameful. It's, it's the most
important part of our bodies ig our brain, And when
people feel, others think that they're defective,
they try to cover it over,

THE COURT: This is from Juror No. 13,
Does a person with confabulation £1ll in the gaps
themselves or do they only fill in the gaps by an
cutside source?

THE WITNESS: They can f£ill in the gaps
themselves,

THE COURT: This is from Juror No. 8.
Are you stating a person with Jonathan Harper's
level of brain injuries could not have any true and
accurate memories from prior to the injury?

THE WITNESS: No, I'm not sgaving that,

THE COURT: Does the defense have any
follow up based on those gquestions?

MR, GOODMAN: One moment, We have one.
Hang on one second,

THE COURT: Sure,

EXAMINATION
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8Y MR. GOQDMAN:

Q. Doctor, can you make any assesgsment in
the context of confabulation based on whether or not
that person'g given reliable information?

A, Could you ask me again., I'm unclear.

0. Based on your assessment, could that
information be reliable?

A, Is, is --

Q. Based on Jonathan's Harper's brain
injduries, could the infeormation that he
subcensciously, is that reliable information?

A, Is -- are you, are you speaking about
confabulation?

2. Yesg,

Al It would be random as to whether it was
valid or not,

Q. Okay.

A, Rather than ~-- a confabulation is not a
distinct memory of an event. It's a conjecture.

Q. And so, and so based on your
reasonable -- or based on vour opinion reviewing
Jonathan's Harper's brain damage, 1s it your opinion
that he would be at the extent of time in April 2006
in a position of confabulating?

A, All I can say ig it's conceivable. I
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wouldn't go as far as probable, but I wouldn't give
that to any degree of certalnty because I didn't
examineg him. But the nature of the injury is
profound and it disturbed language function as was
represented to me and it's inconceivable to me that
it wouldn't affect mental processes.

Q. And what is conjecture?

A, Conjecture is maybe, maybe it's this,
maybe it's that, I'm gonna go with this,

Q. Ckay, thank vou.

THE CQURT: Any follow up based on the
guestions that have been asked?
EXAMINATION
BY MS, DEMONTE:

Q. But to ke c¢lear, you cannot, as you sit
here today, tell the members of this jury that
Jonathan Harper was confabulating; yes or no?

Al No, I can't say that.

Q. And you cannot tell the members of this
jury, the 12 members of this jury, 14, sorry, to
this day, sitting where you are today that

Jonathan's Harper's memories were not real?

A, I can't, I can't stand by sentencs
etther.
Q. Thank vyou. Nothing further.
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THE COURT: Thank you wvery much, doctor,
for your testimony. You're excused.

THE WITNESS: Thank you.

THE COQURT: Thanks. Defense, call your
next witness.

MR, GOODMAN: If we can approach the
bench, Your Honor.

{(Whereupon, the following proceedings

were had in open court outside the

presence of the fJury panel.)

MR. GOODMAN: I've got to wait for Mr,
Figler. Make sure.

MR. FIGLER: He's, he's borderline., He's
very unintelligent. He's unintelligent.
Unintelligent. And he does not want to testify,.

So I just wanted to make sure that I
just once again went over his constitutional right
to testify, 1 know Your Honor already did, but I
didn't get a chance to respond to him,

We're geoing to close without him
testifying.,

MS, PANDUKHT: (Inaudible,)

THE COURT REPORTER: Judgs, I can't hear.

MR. FIGLER: No, she didn't ask him.

THE COURT: Well, I mean I need to ask,

JO ANN MELENDEZ - (702) 283-2151
APP 001784




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

270

I''m gonna ask them if they have any rebuttal and
then I'm gonna let the jury go and then we can make
a record that he chose not to.

MR. FIGLER: Okay, that's fine.

THE COURT: But I mean, 1f we --

MR, FIGLER: If vou're comfortable with
that, the State's comfortable with that.

THE COURT: I'm gonna ask him again, too.

MR, FIGLER: It might be a little
difficult but you can get there. He has told me
what appears to be as no uncertain terms, as Mr.
Garcia is capable of giving me, that he does not
want to testify, understanding that's not just us
who's asking him guestionsg, but that they would ask

him and all the things you already went over with

hiim.

THE CQURT: Before I let the jury go.

MR, FIGLER: Do you understand?

THE COURT: No, I'm just gonna make sure
that on the record 1 feel gufficient -- you know, he

had done this kind of posturing when I took his plea
and that's what allowed him to withdraw a plea.

S50 I'm going to really make sure we
have a record, record, record, record that we didn't

let the jury go and if he wants to sing and testify,

JO ANN MELENDEZ - (702) 283-2151
APP 001785




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

271

he has all the time in the world.

MR, FIGLER: From the defense
perspective, he absolutely can't because of his
incapacity to articulate in a way that would be
favorable to him or -~

THE CQURT: Well, that would be obvious
to a lot of people; however, it's certainly his
right and I want to go over hig rights with him,

MR, FIGLER: I appreciate that.

THE COURT: Because unfortunately we've
had a withdraw of a plea based on his again
posturing, going back and forth., 3So I just want to
let -- we'll -- I'm gonna have the defense rest and
then I'1l talk to him.

If I reopen it, I reopen 1t for him,
okay?

MR, GOODMAN: That's great.

{(Whereupon, the bench conference ended.)

MR, GOODMAN: Okay. Your Honor, it'sg
4:15 and the defense will rest.

THE COURT: The defense hasgs now rested.
What I'm gonna do is take Just a five-minute break,
guick bathroom break, and we'll come back on the
racord.

Buring this recess, you're
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admonished not to talk or converse among yourselves
or with anyvone else on any subject connected with
this trial.

Or read, watch or listen to any
report of or commentary on the trial or any person
connected with this trial by any medium of
information, including, without limitation,
newspapers, television, radio or internet.

Or form or express any opinion on
any subject connected with the trial until the case
is finally submitted tc vou.

We'll see vou in five minutes.

Thank vou.
(Whereupon, the jury exited the
courtroom.)
THE COURT: We're outside the presence of
the Jjury.

Let me dust ask the State, ait this
point are you gonna have any rebuttal,
M5. PANDUKHT: You know, Your Honor, br,
Roitman did not testify as we expected between the
reports, s0 we need to confer about that. We may
have a rebuttal witness. It would be firgt thing
Monday morning.

THE COURT: Well, we need to know now
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because I was gonna settle instructions. It's 4
o'clock, we can go til 5.

M3, DEMONTE: Well, understood, but --

THE COURT: So make a guick
determination.

M3 . DEMONTE: The letter indicated that
he would not be testifving that it would have
affected Mr. Harper's memory. Mr., Goodman teold us
the exact same thing. So therefore, we did not
prepare to call Dr. Duke; howevsyr, now on the stand,
he's now going back on the --

THE CQURT:; Well, do vou want to call Dr,
Duke I guess is what I'm asking.

M%, DEMONTE: Yes. Can we make a phone
call and see if we can --

THE CQOQURT: OQh, yeah.

MS5, PANDUEKHT: We can't get him here
today,

MS5. DEMONTE: Yeah, I don't have him here

MR, GOODMAN: I don't think Dr., Duke isg
gualified to testify about memory. I mean, he --

THE COURT: He's a neurosurgeon,

MR, GOQODMAN: Yeah, but he --

THE COURT: Are you gerious?
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M&. DEMONTE: He's the neurosurgeon,

THE COURT: He's absolutely probably more
gualified than ~-

MR, GOODMAN: Yeah, but when people are
asleep he's -~

THE COQURT:; Oh, coms on.

MR, FIGLER: Onge again, I think that
there's --

THE COURT: There's probably no one more
gqualified than Dr, Duke to testify as to brain
indury,

M3. DEMONTE: And specifically with
regaxd to My, Harper, he's the one that operated on
Mz, Harper.

THE CQURT: Yeah, I'm gonna let them,
I'f they want that though, T Just need to ask vou isg
if that's something you want, then for sure we can.

Ms, DEMONTE: We can --

MR, FIGLER: ©She wante then to just take
the break to contact them to see if they can do it.
If not, we'll go forward.

M5, PANDUKHT: Well, I dust don't think
we canh -

THE COURT: It's Friday, it's 4:;15.

Let's all just take bets right now how fast you can

JO ANN MELENDEZ - (702) 283-2151
APP 001789




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

275

get a doctor, a neurosurgeon over here at our whim
and call.

MS. DEMONTE: Right .

THE COURT: I mean, we'll be lucky to
get -- 13 he under subpoena?

M3, DEMONWNTE: Yes, ves.

MS., PANDUKHT: Yes. And we noticed him
as a rebuttal expert.

MS, DEMONTE: Yeah, he's been noticed
forever, yeah.

THE COURT: Here's what I would do.

M3 . PANDUKHT: We can still settle
instructions though,

THE CQURT;: We're gonna --

MS. DEMONTE: He doesn't affect
instructions,

THE CQURT: No, T know. Well, T mean,
I'm hoping we don’'t have problems getting him here
Monday morning, okay.

MS ., PANDUKHT: Well, if we do that ~-

THE COURT: Because people have scheduled
surgeries and vou may get a back lasgsh from him,

MS. PANDUXHT: Then that's our problem,

THE CQURT: Well, T mean, it's all of our

problems.
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M3. PANDUKHT: We'll let you know.

THE COQURT: Okay., So why don't one of
you run cut and call him and make sure that he knows
what's going upon s¢ you can come and tell us while
we're back on the record,

Can one of you guys just try to
reach him and just tell him Monday at 9:00.

MS. PANDUKHT: I mean, I'm gonna try now,
I just don't know --

THE COURT: He's not c¢oming now., He'll
never get here by then and we'll let everybody go
home by 5. It's been a long day. I mean, it will
be great, but it's not gonna happen,

Let me fJust make sure Monday at 9,
Yeah, OCkay. All right. So at this point we're
taking a break.

Defense has rested, but Mr., Garcia,
yvour attorneys --

MR. FIGLER: Do you want him to stand up?

THE COQURT: Sure, Mr, Garcia, vour
attorneys related to me at the bench that they fully
discussed the pros and cons of testifying and that
you made the -- as much as you would like to take
the stand, it's vyour feeling that in your best

interest after talking with the attorneys that that
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may not be -- that that's definitely not what vou
want to do in this trial based on their advice,

THE DEFENDANT : No, Your Honor.

THE COURT: Is that a yes or a no?

THE DREFENDANT: No, Your Honor.

THE COURT: You want to take the stand,
air?

THE DEFENDANT: I don't want to take the
stand.

THE CQURT: Okay. So you don't, you'wve
talked to them, you feel confident yvou don't want to
take the stand?

THE DEFENDANT: No, I won't take the

stand,

THE COURT: OCkay. I think that's & good
encugh record, I just want to make sure.

MR, FIGLER: Thank Your Honor.

THE CQURT: All right. And just for
the -- let me just ask you one more thing, This is
solely your decisicn. 8¢ even if Mr, Goodman and

Mr. Figler tell vou it's not a geood idea, it's not a
good idea, it's not a good idea, at the end of the
day, the only one that can make that decision, the
only one is vou, sair,

Ang that is your decision, is that
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