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in them ig bad. Just like Les Skelton told you, remember?
Dectors, lawyers accountants. But whoa, when you put them
together, they're all bad.

Remember what Mr. -—- Detective Bennett told your I
asked him what's the percentage of the Vagos that are
involved in criminal activity. Well, that would be a very
small percent. Maybe about 10 percent.

Mr. Rudnick's own testimony. Only an elite group
of the Vagos are involved in criminal conduct. Mr. Rudnick's
testimony, he's in the Vagos, for the first two or three
years he's not committing any crime, Reasonably,.the Vagos
had one less criminal when they kicked Gary Rudnick out.
Because you also heard Mr. Rudnick tell you that he was
running kilos of methamphetamine and cocaine from Mexico to
sell to street gangs.

There's no investigation of that case, or maybe
there is. But certainly Mr. Rudnick.is admitting involvement
in a multi-kilo smuggling ring. But according to
Mr. Rudnick, he's not charged for that.

There's also a digcussion of running guns. Doesn't
appear to have been charged for anything along those lines,
either.

Sometimes we have a charging document, it's called

an indictment. That's what says who is charged and what the
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charges are. But sometimes negotiations c¢an actually involve
mere than just what's on that piece of paper. |

What we also know is that Mr. Rudnick, at the time,
given the choice of telling the truth or saving his behind,
chose the less honorable, although perhaps understandable,
method to do so. That's why Ernesto Gonzalez is getting the
story told against him he's told.

I'm going to ask to you do something in your
deliberations that's consistent with the evidence in this
case. I'm going to ask you to actually review the evidence
as it concerns whether or not Mr. Gonzalez fired that gun in
the lawful defense of another. Did he have a reasonable and
good faith belief fhat Robert Wiggins was going to come to
harm, possibly death. Can you see that on the video.

Because kind of what you see on the video, not quite as well
but to a certain degree, is what he sees.

And you know that from the POV footage, that shows
you exactly what he can see from the entrance, as he started
to walk through the disco, as he stops, pardon the
expression, oh, shit, I'm not going to let this happen, bang.

That's truly what the case is about. It's not
about the Vagos and whether you like them or don't like them.
State of Nevada versus Ernesto Gonzalez. Believe what you

see on the video, not what somebody tells you. Look at the
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video, understand for yourself what it says, what it means.

We've heard a lot of narratiomns, but you want to
know who the most important narrator of that video is? 2all
of you.

When we look at all of the witnesses in this case
and we figure out who has testified to what, I can stand up
here for, you know, another 45 minutes or so, and probably
tell you what each of the withesses has testified to.

I have tried as best I can to cover everything in a

legitimate cohesive fashion. ‘I am hoping that I have

remembered everything, because I'm that guy who makes a lot
of notes and then frankly doesn't use them. Probébly be in
my service if I could start looking down every now and then.
But I think it's important that you see the facts for what
they are, and truiy what I téll you is just my belief.
You'll make that decision.

And we go through a great deal of preparation and

time to bring a case to you, and this is the final time. I

mean, it's up to you now. Really at this point we are where
I am required of course to turn Ernesto Gonzalez over to you
for your decisiom. It's that simple.

And regardless, I know I've forgotten things. No
matter how hard I might have tried, I know I've not included

everything that I wanted to say. I may not have answered all
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the questions that might exist in your minds during
deliberations. But I ask you as jurors honoring the
presumption of innocence in this case, please, please, do -
that during your deliberations. And answer the questions
yourself. And don't fall victim to this, asgsume this,
conject that, speculate this. If there's any questions,
they're all there, the answers are there. You don’'t have to
guess.

So I want to thank you. I know I probably have
repeated myself a couple of times, but it's that important.
And please don't hesitate to 1isten to those jail calls,
because I really think you need to get the true character of
Gary Rudnick and who he is before you base your decisicn on
how it's going to impact Mr. Gonzalez. Please understand who
that man is.

And if I did a good enough job on cross, then I'm
happy. If I didn't, then I'm asking you to go back and read
his stuff., Read his transcript. Listen to his calls.

And only if you are happy and satisfied with him
can you come back and suggest that defendant Ernesto Gonzalez
should be found guilty. Because otﬁer than that, it is a
shot any police officer would have taken to save a life or
save another from any sort of grievous bodily harm. And how

do we know that? Officer Walsh.
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Thank you, ladies and gentlemen. I do sincerely
appreciate your attention. Thank you, your Honor.

THE COURT: Ladies and gentlemen of the jury, we've
been about an hour and a half, so we're going to take a short
recess before we have the State conclude their closing
argument. Remember the admonition I've given you at all the
other breaks, please go intc the jury room for a few minutes.

Court is in recess.

(Recess.)

THE COURT: Thank you, please be seated. Please
bring the jury in,.

(Jury present.)

THE COURT: Counsel, will you stipulate to the
presence of the jury?

MR. HALL: Yes, your Honor.

MR. HOUSTON: Yes, your Honor.

THE COURT: Thank you, please be seated. Mr. Hall,
you may conclude your argqument.

MR. HALL: Thank you.

Defense counsel spoke for quite awhile about Gary
Rudnick, as though this whole case centered around Gary
Rudnick, it rose and fell on Gary Rudnick. This case isn't
about Gary Rudnick. This case is about Ernesto Gonzalez. As

he mentioned, it's about the Vagos, it's about gang warfare.

21
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534

A




ey

]

[

10

11

1z

13

14

15

16

17

18

19

20

21

22

23

24

92

That's what this case is about, gang warfare. That's what
happened at the Nugget that night, was gang warfare. Now he
wants to say because there was some kicking back by the Hells
Angels, the defendant is justified. As though the defendant °
didn't know what was going on. Didn't know what was going
on. 2and if he did know that Rudnick was starting it, which I
don't know how he could have missed that since he was with
Rudnick almost the entire night, for at least an hour where
we see him at the Oyster Bar and at the Trader Dick’'s.

If he didn't -- there was some kind of reason that he
couldn't or the president of the San Jose Vagos were unable
to pull Mr. Rudnick back for just a couple minutes while they
walked by? Does that make sense? Let's talk about what
makes sense in this particular case.

If he was so cconcerned about the relatienship with
the Hells 2Angels, do you think they could have controlled ﬁne
person? One guy? You've got the whole San —— and we've got
pictures with the defendant in evidence that shows how close
and how tight he is with all the San Jose people. And if
their relationship was such a great relationship, then they
could have pulled Gar& Rudnick back very easily. That didn't
happen.

Doesn't make sense why they didn’'t do that. As a

matter of fact, they supported him when he stopped and
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confronted Jethro Pettigrew. They supported him after that
first punch.was thrown. They supported him by smashing
bottles, kicking people, knocking pecple down, a concerted
effort to beat Hells Angels down. That's what this is about.

And we have a spotlight videc, where you can watch
exactly what the defendant did. And if you want to duestion
the credibility of Gary Rudnick, who obviously isn't the
brightest bulb, read his statement. And let's just walk
through what happened in this particular case.

You have kind of an understanding of the -- I know
we went through it briefly, but just to refresh everybody's
recollection. September 23rd, we have the murder of
Mr. Pettigrew. Right? The police étart gsearching for
people. They identif& the defend%nt as a murderexr by virtue
of the videotape thﬁt you gaw. The videotape where he slinks
back, goes and hides behind the fish bar, pulls out his gun,
the gun that he just happened to find laying on the table,
and happened tc be able to tuck it back in his pants before
he came back out. The gun that he didn't use when his fellow
San Jose gang member, Diego Garcia, is getting shot, and Leo
Ramirez are getting shot.

Now, why wouldn't he do thét. Maybe because he
doesn't want anybody to shoot back at him. It's a lot easier

to sneak up behind somebody and shoot them in the back than

93
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-39534

HA0 ¢




10

11

12

132

14

15

16

17

18

19

20

21

22

23

24

94

it is to actually engage in a gunfight. And you know, just
thought about this, when you look at all of the Vagos, when
they're fighting the Hells Angels, about every attack that
they perpetrate upon the Hells Angels was an attack from the
rear. You see anybody square off and fight like a man? Oxr
what I would call fighting like a man, sgquaring off? No.
It's all sucker punches from the back. That's what he is, he
was a coward, he ran up and shot a guy in the back.

Now, and then when they say he's justified, wait a
minute. It was out of the defendant's counsel's own mouth
that Gary Rudnick started this. Gary Rudnick, Gary Rudnick,
Gary Rudnick. There was no doubt that Gary Rudnick was
getting in Pettigrew's face down at the Oyster Bar, there was
no doubt that Gary Rudnick pulled Mr. Pettigrew over and said
are we okay. As though this isn't a challenge to fight. Are
we okay? Oh, yeah, we're okay. And then it was, you know,
and then.you can see the argument, right? They're changing
FUs. Obviously they weren't okay. That's a challenge to
fight.

Who started that? Who is the initial aggressor in
this case, by their own admission? Gary Rudnick. So if Gary
Rudnick is the one that started this fight, he's not entitled
to self-defense. I'm going to go through those ingtructions

in a minute. But I wanted to go through the timing of this,
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and I kind of got wound up a little bit there, so I apologize
for that.

So the officers get those pictures of the defendant
that they collect off of the videotape. They contacted the
law enforcement agencies and are able to identify
Mr. Gonzalez as the individual who you see on tape sneak in
or run into Trader Dick's area and shoot Mr. Pettigrew. So
they try and find him. They start pinging his phone. His
phone pings down in L.A. And if you recall the testimony
from Detective Patton, he indicated that he had a plane trip
ready to go down to Nicaragua. And so that would have been
on about the 27th of September, 2011. |

He canceled that, you remember the defendant he
said yeah, I canceled that, didn't want to use my credit card
to purchase that ticket. And, you know, I went down to L.A.
to meet with some of my buddies. And of course if you go
through the telephone calls in Exhibit 64, vou can see who's
calling who. You can see that Rudnick is calling Tata,
Dragon, the guys who could call the shots. There's one thing
I'd like correct, Tata didn't go down to settle this issue
down at the Oyster Bar at 11:04. Remember we had the video
at 11:04, That was Dragon Man and that was Cesar Morales.

S50 Cesar Morales is the same president, his president, San

Jose, who is smashing a bottle on Hells Angels Christopher
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Knowlton's face. Why would he be doing that if they were
such good buddies and it was just Gary Rudnick?

That's what doesn't make sense. If they're such
good buddies and they deon't want anything to erupt, why are
they smashing bottles and sucker punching everybody, and
drawing guns on them and fighting with them? That's what
doesn’'t make sense, that it was one guy? As people, as meﬁ,

as grown men, as lawyers, doctors, accountants? You know,

- you saw those guys.

I mean, to sit there and say the people we're
dealing with in this particular case are lawyers, doctors and
accountants is ridiculous. You saw one of the head guys, the
Nomad, Mr. Rocky Siemer. Please. And the jacket that he was
wearing, and the things that those stood for, these are the
types of people that we're dealing with in this particular
case. You saw Rudnick testify.

You saw the defendant's Qood friend testify,

Mr. Nickerson, the ponytail, He's the one that said they had
a problem with the Hells Angels because they were surrounded
at the tattoo convention in Sacramento. &And we don't have

to -- we also mentioned through the course of the trial the
fact that there was a murder in 0Oildale in 2010, a Hells
Angels murdered an 18-year-old Vago member. The shootout in

Yapapai later that year where over 50 shots were fired
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between the Hells Angels and Vagos. You'wve got another
attack between the Hells Angels and Vages in Santa Cruz, the
Starbuck's incident.

So there's a number of incidents in that area where
the rival -- the rivalry is clear. I mean, even the
defendant, when he's meeting with Matt Kirby, indicates that
they don't like us. From a lifestyle, I have to be armed and
dangerous. Once again I digress. So back to the timing of
this.

He's identified, he's found in San Francisco. He
had the three phones in his car, along with his bags packed,
his computer, and his passport, $1700. So in between time he
had sent that text message which was deleted off of his phbne
to Gary Rudnick.

Now, if you remember, he was friends with Gary
Rudnick. He uged to go down there all the time, they'd go
down there and barbecﬁg and hang out. So to sit there and
say that he didn'f haﬁe the authority, the power, the
relationship with Gary Rudnick to intervene, if this was
going to be such a problem with the Vagos, that doesn't make
sense.

And why is he deleting these messages off of his
phone when he says my P, my président, hag another plan for

me. All is good. That's what doesn't make any sense.
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So after he goes back up and he gets arrested, this
case is presented to the grand jury.

Here's the indictment, the indictment was filed on
November 9th, 2011. Right? So that means that the grand
jury found that there was probable cause to believe that the
crimes contained in this document were committed by Gary
Rudnick, Cesar Villagrana, and Ernesto Gonzalez.

After that, Gary Rudnick was arrested. So was
obviously the defendant was arrested, and pursuant to a
warrant, and so was Cesar Villagrana. So Gary Rudnick was
provided with an attorney, and that attorney appreoached me
with a plea negotiation. I said well, if we're going to,
before anything happens, he's got to give a truthful
statement to the police. And then we'll evaluate that and
see if we can reach a negotiation. And if we do, then he's
going to have to tell the truth, right? So here's a
statement to the police. You have it, you can read it, you
can listen to the phone calls. Got nothing to hide, here it
is.

What's interesting is when you look at this
document, the indictment, the same charges are contained in
this document that are contained in the charges that you're
looking at today. Why do I think that that's important?

Because if you believe what you see on the video, the
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defendant is guilty as charged. He's guilty of challenge to
fight, causing death. He's guilty of murder in the first
degree. He's guilty of carrying concealed weapons. He's
guilty of malicious discharge of a gun inside of a structure,
endangering the lives of all these people. BAnd you know,
when we were talking about the trajectory of that gun, he
almost shot Mr. Wiggins. If you look at the photograph -—-
and I wanted to make this point, the photographs from Heather
Kohles, it's Heather Kohles that actually collected the
evidence, if you recall the photographs. All of those
photographs are on this disk, so if you want tec f£ind the
placards, there's a list of placards that you can easily look
at the evidence, put this in the comﬁuter.

If you look at the damage to the slot machine bank,
it's right over the head of Mr. Wiggins. gSo if this was |
something where he was really reasoning, calculating -- he's
just in there blasting away. And one of those shots went all
the way across the casino, as we demonstrated, definitely
endangering the lives of everybody in that casino. It was
just by the grace of God that another individual didn't get
killed during this shooting that was started by Mr. Gonzalez
and his -Vago co-conspirators, whom he aided and abetted in
this fight, by finishing the fight. They started the fight,

they finished the fight.
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He finished the fight. There's no question who
started this fight, there's no question who the initial
aggressor is.

And let's talk about the law. One of the things
that I queued up, if you recall the testimony from -- before
I get to that, we were going through the -- and I'm sorry I'm
bouncing all over the place, but when we were talking about
the timeline. So the timeline was after they were indicted,

Eric Bennett came up and he interviewed Mr. Rudnick on

- January 5th. You heard Detective Bennett testify as to the

purpose of his interview. His purpose of the interview was
to gather information on the Vagos. And so he did that on
January 15th. There was no promises there, he said that he
talked to him about —- ahout’witness protection, fhere‘s ne
witness protection in Nevada. There's nothing for me to do.
The only thing I can do heré ig say look, Mr. Rudnick, based
upon what you did in this particular case, which according to
your own testimony is conspire to murder Jeffrey Pettigrew,
and start a fight with the Hells Angels, I'll allow you to
testify to that. But there's no other negotiation other than
the 1 to 10 comspiracy to fight felony. That's it.

Now, he wasn't sentenced to that, and the defense
made a big deal out of that, saying oh, well, he should have

been sentenced. Well, if he comes in and lies or if there's
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other evidence presented that would indicate he's lying to
you and to us, then there's recocurse. Once he's sentenced,
there's no recourse. So there's only one way to test the
credibility, and that's put him on the stand. So you've got
to put him on the stan& and test his credibility in
relationship to all the other evidence. Because until you
have trial, you don't know what the evidence 1is going to
show. I don't know how these people are going to testify,
there's no predetermined formulas as to what people are going
to say when they get on the stand. " So that's why plea
negotiations work that way.

So then you have the February 15th interview with
Detective Patton, and he asks him, you know, essentially what
his steory was. So that's that.

So next, Mr. Houston says well, why -- you Lknow,
does it make sense that he's just walking and Mr. Gonzalez is
walking with a gun by his side if he's actually on his way to
go murder Mr. Pettigrew? That doesn't make sense. Well --

There we go. I thought I had it queued up. All
right.

You can see that the deféndant is ready to do some
shooting when he comes around the corner heading towards the
Oyster Bar -- excuse me, heading back towards the Trader

Dick's dance are area.
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You can see he's got the gun in position, he's
heading down there, he's ready to go. Then he changes it
into his left hand and walks down there with a purpose. And
he was just -- his statement was I was just going down to see
what was going on. He's cbviously not just going down there
to see what was going on, and he obviously didn't find that
gun sitting on the table. 5o if we're going to be testing
credibility, let's ~— let's look at the video. And I will
admit that you can look at that video 100 times, and the
101ist time you loock at it you can probably see something else
going on that you missed the first time, especially when you
focus on, you know, different people during the course of the
plaving of the video.

Now, there is a spotlight video, and I'll go over a
little bit of that with you just to orient you to this
evidence. |

So you've got disk 48, which has all the different
cameras on it. &So 3, 5, 7, are cameras that vyou're going to
want to look at, all right. Camera 45 is one you're going to
want to loock at. 2aAnd then 211 ig that front of the bar area,
and you'll be able to see the defendant back in the upper .
left-hand corner coming and going. Well, all of the 2
series. 211, 212, 213, 214, 215, those were all cameras

around the bar, right?
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Then you've got camera B7 which is outside the 11th
Street doors, there's only one of those that really has any
relevant video, and I think that's the last one at about
23 —— 23:20 to 23:40 hours, and the next one might héve a
little video on it. And of course monitor 1 has got the
defendant going in and ﬁut of his room. You know, that's
another thing. You can go ahead and turn on the lights if
you would, please, Thank you.

Another thing that doesn't make sense. If this was
all this kind of automatic thing, why is Dragon Man the one
that is coordinating getting all of the defendant's items out
of hig room at 2 o'clock? I mean, he's already on the run,
they already know what has happened. Where's the sense in
Nickerson not knowing anything? Nickerson is his best
friend, and he deesn't mention anything to Nickerson that he
had to save his brother, that he shot in self-defense to save
his brother? And that's never mentioned to Nickerson? Where
is the sense in that?

Let's talk about jury instructions. Well, you're
not going to be able to read that. BAall right, I just want to
go over this, because this is -- this is the case, I mean, is
he entitled to self-defense or not. All right?

Sc, and as I said, the case isn't centered around

Gary Rudnick other than yves, he started the fight. He said
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that there's a conspiracy, he said he met after that 8
o'clock meeting, and that there was a green light. And then
from there we know that Pettigrew was shot in the_back by the
defendant, and that the defendant was there, the defendant
admitted doing it.

Even if you don't believe him, as I indicated, the
case does not rise and fall on him, it rises and falls on the
law in the case in the State of Nevada. In other words, was
the defendant justified in this particular case being
involved in starting the gang fight and finishing the gang
fight. Does the law condone gang fights in a public place.
No, it does not. BAnd the defendant is not entitled to
self-defense under these circumstances. And here's the law
that applies.

So a bare fear of death or great bodily injury is
not sufficient to justify killing. A bare fear. So if he
just -- if that’'s all he had was a bare fear that there was
going to be injury, great bodily injury or death, that's
insufficient to Justify a killing. That's second degree
murder. Okay?

To justify taking the life of another in
self-defense or defense of another, the circumstances must be
sufficient to excite the fears of a reasonable person.

That's not what's going on in his mind. That's what's going
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on objectively, in everybody's mind. So at this point in
time would you be justified in shooting a guy five times in
the back, in shooting Jethro Pettigrew, based upon what you
see in the video. The one kick that Jethro Pettigrew did,
obviously a kick by Villagrana, under those circumstances.
Would you be justified in taking him out.

The person killing must act under the fears alone,
and not under the spirit of revenge,

Do you have a revenge factor in this particular
case? You saw the video: You see the fighting going on.

You heard the defendant's testimony on the stand, you saw his
demeanor on the stand. You saw the anger in his voice. I
meant to kill him, I wanted to kill both those guys, they
kicked my brother on the ground. That's the spirit of
revenge.

The right of self-defense or defensze of another is
not available to an original aggressor. That is a person who
has =zought a gquarrel with a design to force a deadly issue,
Iand thus through his fraud, contrivance, or fault, to create
a real or apparent necessity for making a felonious assault.
So the original aggressor, and he ig part of those aggressors
by virtue of his Vago relationship, his aiding and abetting
and his conspiracy. And when you look at their bylaws and

when you hear the testimony of Rocky, well, if somebody gets
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in a fight, are you required te get in that fight too? Yes,
unfortunately. Out of the defendant's own mouth, out of
their own bylaws, they're regquired to participate. BAnd
that's exactly what he did.

And the other portion of the law is if you find
that the defendant conspired and/or aided and abetted Gary
Rudnick in issuing or accepting a challenge to fight, and
that the respective parties involved in the fight voluntarily
entered into mutual combat, or having reason to believe that
it would probably or may result in death or serious bodily
injury to himself or others, no party having any agency in
causing a death, either by fighting or by giving or by
sending for himself or herself any other person or receiving
for himself or herself or for any other person the challenge
to fight, is entitled to claim self-defense or defense of
others.

so if you believe £hat I have proved £hat he was
part of the cﬁallenge to fight, by aiding and abetting, or
conspiring with his other Vago members to fight, and he was
part of that by virtue of what you see on the video, by what
yvou know from thig case, vour evaluation of the case and the
evidence, then the defendant is not entitled to self-defense.

So there's two ways that you can find the defendant

not entitled to defense. Are they the initial aggressors in
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this particular case? Absolutely. 1Is there a challenge to
fight resulting in death, and is he part and parcel of that
fight? Hells Angels versus Vagos? No questicn about it.

Defendant is guilty as charged. Thank you.

THE COURT: Ladies and gentlemen of the jury, that
concludes the evidence and arguments of the case. In a few
minutes 12 of you will begin your deliberation. Iwo others
of you will not be deliberating at this time, but may be
called upon to be substituted back onto the jury in order
toc -- if there's a vacancy on the jury.

For that reason, we will be having you stay here in
the courthouse, at least now in the beginning. I'm not sure
if it will be the whole.day or not, I don't know exactly what
I'm going to do, but I am going to keep you here now for the
beginning.

Now, that means that the alternate will not be free
to begin to discuss or form any opinion about this case. And
our alternates are juror.number 140 and 93. Gentlemen, the
two of you at the end of each of your rows.

And so you will be our alternates. 8o the
admonition that I've been giving to the whole jury all this
time still applies to you. You may not discuss the case
among yourself or with any other person. You may not form or

express any opinion about the case, and you may not allow
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anyone to attempt to influence you with regard to it or speak
of the case in your presence.

Further, you cannot make any independent
investigation or inquiry into any of the facts and
circumstances surrounding the case. And you may —— this
includes internet activity. You still will not have any
access to your cell phones or personal devices.

I am going to swear the alternates —-- or I mean
swear a bailiff to take charge of you, and then you will be
separated, you'll go into the jury room, gather up your
personal belongings with the bailiff, and you'll be taken to
a different jury room. BAnd then you can get your things out
of our jury room. Yes. |

ALTERNATE JUROR: But I won't hear what's going on.
If I have to --

THE COURT: Right.

ALTERNATE JUROR: If something happens and I have
to go in,

THE COURT: The jury has to start all over from
scratch,

ALTERNATE JUROR: Really.

THE COURT: With you present. Yes., 8o that is
what has to haépen if we do need to substitute you onto the

jury. Okay, so gentlemen, you've received my admonition, go
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.ahead -- we'll swear the officer to take charge of you, and

then you'll go with the officer.

THE CLERK: Please raise your right hand. Do you
gsolemnly swear that you will conduct these alternate jurors
to some private and convenient place other than where the
Jjury is in deliberations, that you will suffer no persons in
any manner to speak or communicate with them, that you will
keep them in your charge until further order by this Court,
so help you God?

BAILIFF: I do.

THE CLERK: Thank you.

THE COURT: You may take the alternates.

Ladies and géntlemen, the 12 of you will begin your
deliberations. And the admonition that I've been giving at
all the breaks no longer applies to you. You will begin your
deliberations and can of course discuss the case amongst
yourselves. However, the other admonition about outside
infleence, any independent recolléction or knowledge on your
own part about facts and circumstances surrounding the case,
or any outside information, still applies to your |
deliberation.

Now, in the jury room you will ultimately get all
the evidence that has been admitted in this case, copies of

the jury instructions that I have read to you, and verdict
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formg for your consideration. Lunch is also there, so you
can begin there. It will take a few minutes for the clerk to
get all of the information into the jury room for tec you lcok
at, but it will be coming very socn. |

At this time, I'm going to order the clerk to swear
the officers to take charge of the jury.

THE CLERK: Please raise your right hand. Do you
and each of you solemnly swear that you will conduct this
jury to some private and convenient place for their
deliberations, there keep them together, that you will suffer
no persons in any manner to speak or communicate with them,
nor do so yourself, except to ask them if they have agreed
upon a verdict. And when they have agreed, you will again
conduct them into this court unless otherwise ordered by this
Court, so help you Gad? |

OFFICERS: I do.

THE CLERK: Thank you.

THE COURT: Ladies and gentlemen of the jury,
please go into the jury room, we will be subject to your
call.

(At 11:45 a.m. the jury retired to the jury
room to begin deliberations.)
(Jury absent.)

THE COURT: Please be seated. Counsel approach.
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I'm sorry, I teld you to be seated and I meant to approcach.
(Unrecorded discussion at the bench.) |

THE COURT: Okay. We will be in recess subject to
the call of the jury. Court is in recess.

(At 12:47 p.m. the following proceedings were
held in chambers.)

THE COURT: Let the record reflect we're convened
in chambers with counsel for the State, counsel for the
defendant, and the court reporter.

We don't need them beoth. Counsel for the State,
Mr. Stege.

It's my understanding that the State would like 37B
1 through 166, the photographs, to go in, in addition to the
CD, or in lieu of the CD? ". |

MR. STEGE: In addition to, your Honor. Our
concern is the jury might want to watch the video and look at
the photos at the same time.

MR. LYON: No objecticn, your Honor.

THE COURT: Okay, then I'l1l direct the clerk to
admit the photographs, also 37B-1 through 166, and provide
that to the jury. Thank you.

(At 2:15 p.m. the following proceedings were
held in chambers, counsel appearing

telephonically.)
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THE COURT: Okay, counsel, this is the judge.

MR. HALL: Good afternoon,.Judge Steinheimer. Karl
here.

MR. HOUSTON: Dave Houston here, Judge Steinheimgr,
with Ken Lyon.

THE COURT: Okay, thank you, gentlemen. We have a
gquestion from the jury, it reads: "Need to find videoc that
shows Trader Dick's bar fight, Cawmeras 3, 5, 7, 45, 211,
212, 213, 215."

The note was not signed.

MR. HOUSTON: Your Honor, do you think they're
asking which of those numbers represents the actual footage
of the bar fight? Because if so, I think that's camera 45.

MR. HALL: No, what I think they're asking, if I
understand correctly, is the computer didn't go in loaded
like we had it.

MR. HOUSTON: O©Oh, ockay.

MR. HALL: 1Is that right, judge?

THE COURT: The computer went in, it's my
understanding that it has nothing on it.

MR. HOUSTQN: Oh.

THE COURT: You admittea a zip -- a thumb drive.

MR. HALL: So we're going to tell them it's on the

thumb drive.
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MR. HOUSTON: Right.
THE COURT: My understanding is it's what the
computer -— I think your people -- and I'd have to confirm

that with the bailiff, but it's my understanding frem the
clerk that your people cleared off anything that was on that
computer before.

MR. HALL: I didn't realize they were going to do
that, or we would have gone through the thumb drive. So
yeah, I can see wWhere they're kind of wondering where the
evidence is.

THE COURT: Yeah. Let me --

MR. HOUSTON: Looking for it, darn it.

THE COURT: Mr. Hall, I'm going to put you guys on
hold and confirm with the bailiff, because I wasn't in there.
So let me confirm with her what the computer looks like that
went into the courtroom -- or into the jury room. Hold on.

MR. HOUSTON: Okay.

(Attorneys placed on hold.)

THE COURT: Gentlemen?

MR. HALL: Yes.

THE COURT: Okay, this is -- you're back on with
the judge. |

MR. HOUSTCN: ©Oh, hello, judge.

THE CQURT: Hello, Mr. Houston. I confirmed with
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the bailiff that the computer that went into the courtroom is
as we had discussed earlier, completely cleaned, no access to
the internet, no ability to -- nothing on it. And it can
read CDs if they're put into it, and the thumb drive which
you admitted as Exhibit 151.

MR. HALL: Well, I theought it was clean before —

MR. HOUSTON: Yeah.

MR. HALL: -- we ever used it. I guess that was my
mistake. And I thought we did that before the trial started,
and then once we had it loaded up it was going to go to them.
So that's why I didn't go through all the thumb drive stuff
when I was telling them where the evidence was.

THE COURT: Oh, well, T think it was your guy, I
saw your computer guy in the courtroom this morning.

MR. HALL: Yeah, I wish the computer guy would have
said something to me before he started messing with the
computer. But so can we just tell them to plug in the thumb
drive?

MR. HQUSTON: Yes.

THE COURT: Gentlemen, do you think it makes sense
to get the computer and bfing it into the courtroom and let
you look at it before we answer the question?

MR, HALL: Can we just load it up, get the computer

loaded up like it was, so they don't have to —-
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MR. HOUSTON: Yeah, why don't --

MR. HALL: If that's allowed?

MR. HOUSTON: Just tell them to load the thumb
drive.

MR, LYON: Shouldn't be that hard to just put the
thumb drive in. We don't need to be there.

THE COURT: Okay, that's Mr. Lyon.

MR. HALL: -Yeah, that's right, I guess it will a
take a long time to load it. Just tell them to plug in the
thumb drive.

MR. HOUSTON: Yeah, tell them if they plug in the
thumb drive -- this is Dave Houston —- it should be available
to them, it shouldn't be any problem at all.

THE COURT: Will they know which cameras?

MR, HATLL: Yeah,.they have the numbers; They're
numbered.

MR. HOUSTON: There's a legend that you actually go
to, and then you clickhinto that legend which camera yocu wish
to access.

THE COURT: And is if intuitive that they will find
that legend, or do you want me to tell them that?

MR. HOUSTON: It seems pretty easy to me, and I'm
the guy who doesn't know how to use computérs.

MR. HALL: You know, I think you might want to just
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add in there that everything on the thumb drive has been
admitted in evidence, so feel free to view everything on the
thumb drive.

THE COURT: Do you like that answer, Mr. Houston?

MR. HOUSTON: That's fine, your Honor,

THE COURT: Okay, that will be the answer.. Thank
you, gentlemen.

MR. HOUSTON: All right, take care.

MR. HALL: Okay.

(Attorneys hung up.)

THE COURT: The answer I'm directing the clerk to
type is: Exhibit 151 is a thumb drive which has the wideo
you want to review. If you are unable to operate the
computer, pleasgse send another note to me. Signed district
judge.

(Recess.)

(&t 3:52 p.m. the following proceedings were
held in chambers, counsel appearing
telephonically.)

THE COURT: Hello, counsel.

MR. HALL: Yes.

THE COURT: The jury has sent out the following
guestion: Juror number 6: Legal question. Looking at

instruction number 17, colon, if a person has no, underlined,
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knowledge of a conspiracy, but their actions contribute to
someone else's plan, comma, are they guilty of conspiracy,
question mark,

MR. HOUSTON: No.

THE COURT: And another question underlined, colon.
People in here are wondering if a person can only be guilty
of second degree murder, or first. Can it bhe both. Question
mark.

MR. HOUSTON: No.

THE COURT: Mr. Houston, legally your answer may be
correct as to the first question, but not the second.

MR. HALL: Right, it's —-

THE COURT: Gentlemen, you have to identify when
you speak.

MR. HALL: Thig is Karl. They can't convict him of
both first and second. But if they have no knowledge of a
congpiracy, then they can't be guilty cof conspiracy.

MR. HOUSTON: If they have no knowledge of the
conspiracy, we agree, they can't be guilty of the conspiracy.
But judge -- this is David Houston, I'm sorry. I was a
little confused. Did I hear the question correctly as to
whether the same person on the same, quote, victim could be
convicted of both second and first degree?

THE COURT: It is not indicating whether it's the
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same —- the question doesn't enumerate that. The question
just says can you only be guilty of second degree murder or
first. |

MR. HOUSTON: I think the answer to that would be
yes, you can only be guilty of second degree ox first degree,
I don't think you could be guilty of both.

MR. HALL: Right. This ig Karl, I would agrée with
that. One or the other.

THE COURT: I'm just reviewing your charging
document. The second degree murder charge would be the count
5, which results from participating in an affray and
discharging a handgun. And the mqrder with a deadly weapon
charge, count 6, is -- results from willful, deliberate and
premeditated, or committed by lying in wait. Either by doing
the act or conspiring with others, through vicarious
liability.

So you want me to answer both questions no?

MR. HOUSTON: That would be our preference, your
Honor. Dave Houston here.

MR. HALL: Well, you could probably clarify it and
say that he could be guilty under any one of the three
-theories. If he aids and abets, yes. If he did it as a —--
as a principal who committed the crime. But if he has no

knowledge of the conspiracy, no. Not under a conspiracy
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theory.

THE COURT: Correct.

MR. HOUSTON: Your Honor, Dave Houston here. Their
question is pretty simple in reference to the conspiracy, and
without editorializing and adding more, the answer
straightforwardly would be no.

THE COURT: Well, I have a little bit of a problem
with that, Mr. Houston, because 17 isn't a complete statement
of what they have to find for conspiracy.

MR. HOUSTON: Right, the question was if you have
no knowledge of the conspiracy, but somehow your actions may
assist, can you be found guilty of the conspiracy.

THE COURT: No, the first part of the gquestion is
looking at instruction number 17. They're askiﬁg me to
interpret instruction number 17.

MR. HOUSTON: Right, and your Henor, Dave Houston
again, can you read the question one more time to us? On the
conspiracy issue?

THE COURT: It says: Looking at instruction number
17. If a person has no knowledge of a comnspiracy, but their
actions contribute to somecone elge's plan, are they guilty pf
conspiracy.

MR. HOUSTON: &And I think the straightforward legal

answer to that is no.
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MR. HALL: Right, and I'm gsaving that they -- if
they aid and abet in the plan, then the answer is yes.

MR. HOUSTON: Well, but that would be adding to an
answer that's not part of the guestion. They have an aiding
and abetting instructien.

THE COURT: I guess my feeling is that I should
have them look at instructions 16, 16a, and 17.

MR. HALL: Right.

MR. HOUSTON: Your Honor, Dave Houston again. We
would prefer if we weren't directing the jury's attention fo
an instruction that's not part of a gquestion. I think their
guestion is very straightforward. wWithout knowledge, can you
be guilty of a conspiracy. And the answer ig, just in a
sfraightforwafd Sense, no.

THE COURT: Okay. If.I answer that gquestion, I'm
instructing the jury further. If they're asking me to give
them an analysis of instruction number 17, I would have to
tell them they can't use instructicn number 17 to make a
determination as to conspiracy, they must consider all of the
ingtructions. 16, 16A both are required.

I think it's very important that, since you all ask
me to do the intent instructidn, that they review 16A, not
just 17.

MR. HALL: Right, I would agree with that.
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MR. HOUSTON: Your Honor, I am not certain. I do
not have my jury instructions in front of me, can you tell me
again what 16A is, please?

THE COURT: In order for the defendant to be held
accountable for counts 5, 6 and/or 7 under theories of
vicarious liability, aiding and abetting and/or conspiracy,
the State must prove beyond a reasonable doubt the defendant
had the specific intent to commit the crime charged.

MR. HOUSTON: Okay. Yeah, that's fine, I thought
it was something else. Dave Houston here, sorry.

THE COURT: No, my concern is I can't instruct them
as to the law. I mean yes, I can say what we all think the
answer is under the law, but ﬁow I'm instructing them
further. What I normally can do is encourage them to read
the whole packet. I think 16, 16A and 17 should be read all
together. All of them should be read all together.

MR. HALL: I agree with that, and I would recommend
or request that that's.the answer. This is Karl.

THE COURT: What would you say, Karl?

MR. HALL: I would say that 17, 17A, the
instructions that you just mentioned, should be read
together. And consider the whole packet when reaching your
decision on a verdict.

MR. HOUSTON: And your Honocx, excuse me, this is
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Houston. I know the Court is going to do what it will, but
just for the record purposes, we believe there's a
straightforward question. If there are additional guestions
after the fact that may require additional instructions be
read to them, or advised they should read, then clearly that
can happen at this point. It seems tq me to be a very
straightforward question regarding knowledge, and is it
required to be a conspirator. 2and the answer is it is
regquired to be a conspirator. If they don't have knowledge,
they're not a conspirator.

I don't think they're asking anything else. I
think what we're doing is assuming or anticipating -- and i
really don't think that's the purpose, if they haven't asked
the gquestion. We're then leading their thought process. 2And
again, I don't think that's appropriate.

THE COURT: So Mr. Houston, if the question were if
a person has no knowledge of a conspiracy, but their actions
contribute to someone else's plan, are they guilty of
conspiracy, you think I can answer that question?

ME. HOUSTCN: Yes. Because --

THE COURT: Why. Give me some law that says I can
give that kind of an answer.

MR. HOUSTON: Your Honor, the conspiracy law

requires knowledge.
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THE COURT: I agree, but tell me where I can answer
the jury question like that.

MR. HOUSTON: I don't understand where, it's a very
simple answer, and the answer is no. It doesn't require
anything more than that. I think it's even in the
ingtruction, your Honor, concerning the conspiracy.

THE COURT: Ckay, I will not do that. I think it's
improper for the Court to give an answer as to what the
verdict should be.

MR. HOUSTON: Well, I think what you're doing then,
your Honor, is you're anticipating a question and you're
leading their deliberation, and I think that's improper, as
well. BSo over my objection, I'm sure the Court will do
whatever it's comfortable with.

THE COURT: Well, I guess my -- if I can't get a
consensus of opinion on what to.do, I'll tell the jury to
review all the instructions.

MR. HOUSTCON: Well, I think Xarl and I had a
consensus, your Honor, before you brought up the fact that
you wanted to read other instructions.
| THE COURT; Well, I wasn't going to —-

MR. HALL: We agreed on the law, in terms of
interpretation of it, but I agree that you're not supposed to

further instruct the jury on how to interpret it, when we
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have sufficient instructions. So it's for the jury to
consider, to answer the guestion.

MR. HOUSTON: Well, I think the purpose is --
Houston again -- to answer the gquestion with as least
disturbance as possible to the jury's deliberation process.
And quite frankly, I think that's easily done. If the Court
disagrees, certainly the Court will do as it sees fit. But I
truly believe, your Honor, you're guiding the deliberation at
that point. I don't think that's the purpose of answering a
question.

MR. HALL: T don't think you're guiding
deliberations when you're telling them to look ét the
instructions and read them. This ig Karl, and I disagree
with that.

MR. HOUSTON: Well, I'd certainly read the
instruction that pertains to the specific question, not what
we assume to be the thought process or problem.

THE COURT: oOkay, do you all have any input on the
second question?

MR. HALL: Right. Well, he can only be convicted
of murder of the first degree or murder of the second degree.

MR. HOUSTON: I think we would agree, your Honor,
Houston again, that you can only be convicted of one or the

other, vou can't be convicted of both.

124
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534

S




[E———

10

11

1z

13

14

15

le

17

18

12

20

21

22

23

24

125

THE COURT: Okay. Counsel, will yoﬁ hold on,

please. Thank you,
(Recess.)

THE COURT: Gentlemen?

MR. HOUSTON: Yes.

THE COURT: This is the judge.

MR. HALL: Yes, your Honor.

THE COURT: We're back on the reccord. Can you both
hear me?

MR. HALﬁ:' Yes.,  This is Karl, I can hear your.

MR. HOUSTON: Yes, this is Ken and Dave, wWe can
hear you.

THE COURT: Okay. The first question was --
remember, it said legal question. And then it said loocking
at instruction number 17. If a person has no knowledge of a
conspiracy, but their actions contribute to someone else's
plan, are they guilty of conspiracy, question mark. The
Court is going to answer it, "It is not proper for the Court
to give you additional instruction on how to interpret
instruction number 17. You must consider all the
instructions in light of all the other instructions."

Second question: And another question. People in
here are wondering if a person can only be guilty of second

degree murder or first, period. Can it be both, question
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mark.

The Court proposes to answer that question: "You
must reach a decision on each count separate and apart from
each other count."

Counsel, I know that vou both thought I should
answer that guestion no, but in reviewing the charging
document and the instructions, I do not believe that's a
proper answer for the Court. 5o I'm not going to follow
that, I'm going to give the answer that I just said.

You can lodge your objection.

MR. HOUSTON: Your Honor, on behalf of Gonzalez, we
would lodge our objections to question number 1. I thimnk
it's a very straightforward question, with a very
straightforward answer. I think knowledge is required to be
a member of a congpiracy. I think failing to answer the
question doesn't provide the appropriate guidance the jury is
entitled to.

As far as question number 2, think it begs the rule
of logic to suggest an individual can be convicted of both
second degree and first degree murder concerning one victim.
And as a consequence, again I think the answer is easily
ascertained as a no, as opposed to failing to answer +the
gquestion in its most simplistic form. And I think it also

then presents again a problem of not appropriately guiding
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the jury. And we would submit it on that basis.

MR. HALL: This is Karl. I think the answer to
guestion 1 is the proper answer. I think that is the usual
answer to questions regarding jury instructions, because it's
typically improper to reinstruct the jury once they have been
instructed. So they are typically required to consider each
instruction in light of all the other imstructions. I think
that is totally proper and consistent with Nevada law,

With respect to question two, I think if we allow
them to find him guilty on each count, I think that's going
to create a problem later when trying to determine if we're
going -- whether they convicted him of first degree or second
degree. ©So I would propose that the answer to that question
be no, to avoid cﬁnfusion and litigation down the rocad, or --
if there's a unanimous decigion. I guess if there's a
unanimous decision on one, you have the lesser included, we
could argue which one we're going to sentence him on, whether
it's going to be second degrée or first degree. That's my
issue. So.

THE COURT: Mr. Hall, I want to remind you that you
charged, as a separate and distinct offense, second degree
murder. It is not being considered by the jury as a lesser
included.

MR. HALL: Right. Right, then -- yeah. If they
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convict him of first degree murder, then we'll sentence him
on the first degree murder, and -- I agree with the Court,
then, you're right. So I would agree with the Court's
proposed responses to questions 1 and 2.

THE COURT: Okay, thank you, gentlemen.

MR. HALL: Thank you.

MR. HOUSTON: Thanks.

(Jury absent.)

THE COURT: Deputy Butler, has the jury reached a
verdict?

BATLIF¥: Yes, they have, your Honor.

THE COURT: Please bring the jury in.

(At 5:17 p.m. the jury returned tc open court
with a verdict and the following proceedings
were held.)

THE COURT: Please be seated. Ladies and gentlemen
of the jury, the clerk is going to call the recll of ycu all,
and she's going to use your numbers, so please answer here or
present. |

| THE CLERK: Juror number 40,

JUROR NO. 40: .Present.

THE CLERK: Juror number 116.

JURCOR NO. 116: Present.

THE CLERK: Juror number 161.
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JUROR NO. 161: Present.

THE CLERK: Juror number 136.

JUROR NO. 136: Presgent.
THE CLERK: Juror number
JUROR NO. 71: Present.

THE CLERK: Juror humber
JUROR NQ. 145: Present.
THE CLERK: Juror number

JUROR HNO. B6: Present.

THE CLERK:  Juror humber-

JUROR NO. 69: Here.

THE CLERK: Juror numbexr
JUROR NC. 31: - Present.
THE CLERK: Juror numbér
JUROR NO. 38: Here,.

THE CLERK: Juror nhumber
JUROR NO,., 17: Present.
THE CLERK: Juror number

JUROR NO. 169: Here,

145.

86.

69.

31.

38.

17.

169.

THE COURT: Ladies and gentlemen of the jury, the

U0
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JUROR NC. 169: Yes, I do.

THE COURT: Please hand the whole file to the
clerk. Bailiff, sorry.

The.defendant will please rise. The clerk will
read the verdict of the jury. |

THE CLERK: In the Second Judicial District Court
of the State of Nevada in and for the County of Washoe. The
State of Nevada, plaintiff, versus Ernesto Manuel Gonzalez,
defendant. Case number CR11-1718B, department number 4.

Verdict: We, the jury in the above entitled
matter, find the defendant Ernesteo Manuel Gonzalez guilty of
count 1, conspiracy to engage in an affray.

Dated the 7th day of August, 2013. Juror number
159, foreperson.

Verdict: We, the jury in the above entitled
matter, find the defendant Ernesto Manuel Gonzalez guilty of
count 2, challenge to fight resulting in death. If you have
found the defendant guilty, you must answer the following
questions: Was a deadly weapon used to commit the crime?
Yes. Was the crime committed knowingly for the benefit of,
at the direction of, or in affiliation with a criminal gang,
with the specific intent to promote, further, or assist the
activities of the gang? Yes.

Dated the 7th day of August, 2013. Juror number

130
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534

Lt




I

10

11

12

13

14

15

16

17

1lg

1%

20

21

22

23

24

131

169, foreperson.

Verdict: We, the jury in the above entitled
matter, find the defendant Ernesto Manuel Gonzalez guilty of
count 3, carrying a concealed weapon.

Dated the 7th day of August, 2013. Juror number
169, foreperson.

Verdict: We, the jury in the above entitled
matter, find the defendant Ernesto Manuel Gonzalez guilty of
count 4, discharging a firearm in a structure.

Dated the 7th day of August, 2013. Juror humber
169, foreperson.

Verdict: We, the jury in the above entitled
matter, find the defendant Ernesto Manuel Gonzalez guilty of
count 5, murder of the second degree. If you have found the
defendant guilty, yﬁu must answer the following gquestion:
Was a deadly weapon used to commit the crime? Yes. Was the
crime committed knowingly for the benefit of, at the
direction of, or in affiliation with a criminal gang with the
specific intent to-promote, further, or assist the activities
of the gang? Yes,.

Dated the 7th day of August, 2013. Juror number
169, foreperson.

Verdict: We, the jury in the above entitled

matter, find the defendant Ernestec Manuel Gonzalez guilty of
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count &, murder of the first degree. If you have found the
defendant guilty, vou must answer the following gquestion:

Was a deadly weapon used to commit the crime? Yes. Was the
crime committed knowingly for the benefit of, at the
direction of, or in affiliation with a criminal gang, with a
specific intent to promdte, further, or assist the activities
of the gang? Yes.

Dated the 7th day of August, 2013. Juror number
169, foreperson.

Verdict: We, the jury in the above entitled
matter, find the defendant Ernesto Manuel Gonzalez guilty of
count 7, conspiracy to commit murder.

Dated the 7th day of August, 2013. Juror number
169, foreperson.

THE COURT: Are these your verdicts, say you one,
say you all?

(Affirmative responses.)

THE COURT: boes eithef party wish the jury polled?

MR. HALL: No, yvour Honor.

MR. HOUSTON: Yes, your Honor.

THE COURT: Please be seated. Ladies and gentlemen
of the jury, the clerk will now poll you with regard to these
verdicts. |

THE CLERK: Juror number 140 -- I'm sorry, juror
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number 40, are these your verdicts as read?

JURCR NO. 40: Yes.

THE CLERK: Juror nhumber 116,
verdiects as read?

JUROR NO. 116: Yes.

THE CLERK: Juror number 161,
verdicts as read?

JURCR NO. 161: Yes.

are these your

are these your

THE CLERK: Juror 136, are these your verdicts as

read?

JUROR NO. 136: Yes.

THE CLERK: Juror number 71, are these your

verdicts as read?

JUROR NO, 71: Yes.

THE CLERK: Juror numbey 145,
verdicts as read?

JUROR NO. 145: Yes.

are these your

THE CLERK: Juror number 86, are these your

verdicts as read?

JURDR NO. 86: Yes.

THE CLERK: Juror number 69, are these your

verdicts as read?

JUROR NO. 69: Yes.

THE CLERK: Juror number 31, are these your
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verdicts as read?

JUROR NO. 31: Yes.

THE CLERK: Juror number 38, are these youxr
verdicts as read?

JURCR NO. 38: Yes,

THE CLERK: Juror number 17, are these your
verdicts as read?

JUROR NO. 17: Yes.

THE CLERK: Juror number 169, are these your
verdicts as read? -

JUROR NO. 169: Yes.

THE COURT: The clerk will record the verdicts in
the record of the court. At this time, present in the
courtroom are jurors number 140 and 93. Counsel, I propose
to put them back info the jury box for the proceedings that
proceed from this point forward. Any objection?

MR. HALL: No objection, your Honor.

MR. HOUSTON: No, your Honor. |

THE COURT: Okay, will 140 and 93 please retake
your place in the jury box.

Ladies and gentlemen of the jury, we havé reached
the second stage of the proceedings in this matter. That
stage is whaf we call the penalty hearing, and that_is going

to take place tomorrow.
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Now, I have added the alternate jurors back into
the jury box with you because if there were to be an absence
of one of you after the penalty hearing began, or if I had
less than a full jury, one of them would be substituted back
onto the jury panel, and you would reach a verdict with them
present.

So from this point until the case is given to you
again, you must stop discussing the case among yourselves, or
forming or expressing any opinion about the ultimate outcome
of this case, nor may vou speak of the case to anvone.

So I'm geoing to be giving you that admenition again
at the end of today. And then tomorrow morning you're going
to be coming back, and you'll be hearing new evidence, and
instructions froﬁ the_Coﬁrt.  And then you will deliberate
again tomorrow. | - "

So that is our schedule. Yesf Oh, anybody have a
question? Okay. That is our schedule for this evening, but
I am going to let you leave tonight, go home, get a good
night's rest. And I think we're just going to have the same
schedule we've always had. Counsel, are you comfortable with
that schedule again?

MR. HALL: Yes.

MR. HOUSTON: Yeé, your Honor.

THE COURT: Okay. So ladies and gentlemen of the
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jury, I am going to give you the admonition, then I'm going
to ask that you go get your things, and we'll see you back
tomorrow morning at 7:30 in the morning.

Now, during this recess you are admonished that you
may not form or express any opinion regarding the ultimate
oﬁtcame of this case. Further, you may not speak of the case
to anyone cor allow anyone to speak of it or in your presence.
This includes discugsing the case in internet chat rooms,
through internet blogs, internet bulletin beards such as

Facebook or Twitter, emails or text messaging. If anyone

_ tries to communicate with you about this case, you must

report it immediately to the Court.

Do not read, watch or listen to any news media
reports or any other accounts about the trial or about anyone
associated with it, including any online information. Do not
do any research on any of the parties or groups or law
inveolved in the case, including consulting dictionaries,
searching the internet, or other reference materials. Do nof
make any independent investigation into the facts and
circumstances surrounding the case.

Ladies and gentlemen, I will see you tomorrow
morning. Thank you, you are excused at this time.

(At 5:27 p.m. the jury was excused.)

(Jury absent.)
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THE COURT: Okay, please be seated. Counsel, I do
have some proposed instructions from you, but I do want to
review those with you. Counsel for the defensé, would you
like to do that preliminarily without your client being
present, and then settle them ultimately on the record?

MR. HOUSTON: I think that would be a good idea,
yeah.

THE COURT: Okay. State, are you prepared to do
that now?

MR. HALL: Yes, I believe we just made the
corrections that -- some of the preliminary corrections that
needed to be made. I do have part of the instructions that
we made corrections on, but I don't have the rest. I can
go across and grab them. Make a guick copy.

THE CQURT: Why don't we just plan on being on
being back here in chambers at 6 p.ﬁ.

MR. HALL: Yes.

THE COURT: And then we will continue to prepare
for tomorrew. Thank you.

MR. HOUSTON: Your Honor,are we going to establish
it on the record tomorrow morning, and do everything
informally this evening, or do it all this evening?

THE COURT: I think we'll deo it all this evening.

Court is in recess.
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(At 6:31 p.m. the feollowing proceedings were
held in open court.)

THE COURT: Let the record reflect that we're
convened outside the presence of the jury. Counsel for the
defendant and the defendant are present, counsel for the
State are present.

Mr. Houston.

MR. HOUSTON: Thank wyou, your Homneor. Your Honor,
in discussions Wifh my client, Mr. Gonzalez, we have spoken
of waiving sentencing or mitigation reference to the jury,
and my client Mr. Gonzalez wighes to do So and be sentenced
by the Court. We've explained to him of course the
difference between the jury handling the process as opposed
to simply the Court handling it. He's doing so with full
knowledge of the fact that he's waiving out on something he
otherwise could request as concerns the jury's involvemen? in
the sentencing process.

As well, we explained to the client the client
would normally, if réquesting, be present tomorrow morning
for the purposes of releasing the jury. Our client,

Mr. Gonzalez, has explained he does not wish to do so.

One of the reasons that he does not wish to do so

in reference to the jury actually involving in the sentencing

is a personal reason to him, as it concerns witness
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presentation by his family. The end result is he waives out
for tomorrow morning for the purposes of releasing the jury,
and further, would waive further inveclvement by the Jjury in
the sentencing pProcess.

THE COURT: As you presented this, something came
up that I had not discussed with you before, and that is my
belief that we need that in writing, and your client to sign
a written agreement to waive being sentenced by the Jjury. So
I have not researched that, but I do believe it has to be in
writing.

MR. HALL,: I do believe there's a statute on that.
I would agree to stipulate to counsel's wishes, we'd prepare
a stipulation and have that on the record in the morning. So
certainly we'd agree to stipulate to waive, and we can
provide you with a written stipulation tomorrow. But do I
understand that the defendant does have to sign that?

THE COURT: I do. So what I'm going to do is I'm
going to —-- and I'm sorry, Mr. Gonzalez, I understand that
you didn't want to have to come back down tomerrow morning.
But I am going to order that you do have to come back down,
so we have this written document here for you to review with
your attorney, sign it, if you feel comfortable still and
that's what you want to do, and then we'll go on the record

and it will be filed then.
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I'm sorry, I should have told you when we were
meeting, I did not -- it just came to me.

MR. HALL: That's correct, your Honor. I could
actually type one out real quick.

MR. HOUSTON: We could actually bring it over right
now, your Honor, so we wouldn't have to come back.

MR. HALL: If we could wait a few minutes, if I
could get on Marci's computer I'll type one out.

THE COURT: Okay. Do you want us to be in recess
for a little while?

MR. HALL: Yes.

MR. HOUSTON: If we could.

THE COURT: Okay, we caﬁ do that. Court is in
recess,

(At 6:57 p.m. the following proceedings were
held in open court.)

THE COURT: The record will reflect that the
defense has provided to me a written stipulation to waive
separate penalty hearing, and I will ingquire now of the
defendant.

Mr. Gonzalez?

DEFENDANT: Yes, youxr Honor.

THE COURT: Did you read this decument?

DEFENDANT: Yes, I certainly did.
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THE COURT: And did you understand the document?

DEFENDANT: Yes, I did.

THE COURT: Do you have any guestions about it?

DEFENDANT: No, none whatsoever. I just wanted to
thank the prosecutor for doing that for me.

THE COURT: You understand that you have a right to
be sentenced by the trial jury, the people that made a
decigion about guilt or innocence?

DEFENDANT: Yes, your Honor.

THE COURT: And do you understand that if you waive
the right to have them gentence you, you'll be sentenced by
me?

DEFENDANT: Correct.

THE COURT: Do you understand that you will be
sentenced by me after an interview with a representative from
the Department of Parole and Probation, who will make a
recommendation to me on all the charges that you were
convicted of?

DEFENDANT: Yes, your Honor.

THE COURT;: Are you entering this waiver of having
the separate penalty hearing with the impaneled jury
voluntarily?

DEFENDANT: Yes, 1 am.

THE COURT: Has anyone made any threats to get you
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to do this?

DEFENDANT: No.

THE COURT: Has anyone made any promises or
guarantees to you to get you to do this?

DEFENDANT: No, none whatsoever,

THE COURT: So have you decided to make this
decision on your own, with your own free will?

DEFENDANT: Yes, I have.

THE COURT: Do you have any questions about your
rights? |

DEFENDANT: Regarding that document, what I've just
heard, no, your Honor.

THE COURT: And is this your signature on the
document?

DEFENDANT: Yes, it is.

THE COURT: And you dated it today?

DEFENDANT: Correct.

THE COURT: So with this stipulation to waive
separate penalty hearing, I will direct the clerk to file the
document into the case. And your attorney has told me that
you want to waive coming back down to the court tomorrow.

DEFENDANT: Yes, I do.

THE COURT: Do you understand that some of the

things that will be happening tomorrow are still part of your
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case in that the jury will be present, and I will be excusing
the jury, and the attorneys may be making records with regard
to their findings in the jury wverdict?

DEFENDANT: Correct. I'm in good hands, yes.

THE COURT: And so if you waive your appearance,
you can't complain that you weren't here, do you understand
that?

DEFENDANT: Yes, your Honor.

THE COURT: And are you freely and voluntarily
walving your appearance?

DEFENDANT: Yes, I am,

THE COURT: Okay. Now, tomorrow the clerk is going
to set a date for your sentencing, and we'll make decisions
about bail and things like that. Do you understand all of
that?

DEFENDANT: Yes.

THE COURT: BSo it will be up to your attorneys to
notify you of those decisions.

DEFENDANT: Correct.

THE COURT: Because you're walving your right to be
present.

DEFENDANT: Yes, your Honor.

THE COURT: Then I will accept your waiver of

having the jury make a decision in a penalty hearing, and I
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will accept your waiver of appearing tomorrow.

DEFENDANT: All right, thank you.

THE COURT: You're welcome. Anything further for
this evening?

MR. HALL: State has nothing further, your Honor.

MR, HOUSTON: Nothing further, your Honor, thank
you.

THE COURT: And I'll see counsel tomorrow at 7:30.
Court is in recess,.

{(Proceedings concluded.)

-—ofo--
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STATE OF NEVADA, )
)
COUNTY OF LYON. )

I, MARCIA L. FERRELL, Certified Court Reporter of the
Second Judicial Distriect Court of the State of Nevada, in and
for the County of Washoe, do hereby certify:

That I was present in Department No, 4 cof the
above-entitled Court and took stenotype notes of the
proceedings entitled herein, and thereafter transcribed the
same into typewriting as herein appears;

That the foregoing transcript is a full, true and
correct transcription of my stenotype notes of said
proceedings.

Dated at Fernley, Nevada, this 10th day of February,

2014.

Marcia L. Ferxell, CSR #797
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FILED

AUG 0 7 2013

. IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AwD FOR THE COUNTY OF WASHOE.

® k%
THE STATE QF NEVADA,
Plaintiff,
Case No. CR11-1718
V.
Pept. Neo. 4
ERNESTC MANUEL GONZALEZ (B)
Defendant.
' /

LADIES AﬁD CGENTLEMEN OF THE JﬁRY:

' It is my duty as judge to instruct you in the law that
applies t¢ thig case, and it is your duty as jurors to follow the law
as I shall state it to you, regardless of what you may think the law
is or ought to be, 0On the other hand, it is your exclusive province
to determine the facts in the case, and to consider aqd weigh the
evidence for that purpose. The authority thus vested in you ie not
an arbitrary power, but must be exercised with sincere judgment,
sound discretion, and in sccordance with the riles of law stated to

you.

Instruction No. [
ULq57f




If in these instructions, any rule, direction or idea is
stated in varying ways, no emphasis thereon is intended by we and
none must be inferred by you. For that reason, you are not to single
ouk any certain sentence, or any individual point or instruction, and
ignore the others, but you are to consider all the instructions as a

whole and to regard esach in the light of all the others.
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1f, during this trial, I have said or done anything which
has suggested to you that I am inclined to favor'the position of
either party, you will pot be influenced by any such suggestiomn.

I have not expressed, nor intended to express any opinion
as to which witnessesz are or are not worthy of belief, what facts are
or are not established, or what inference should be drawn from the
evidence. If any expression of mine has seemed to indicate an
opinion relating to any of these matters, I instruct you to disregard

it.

Instruction No. ,5
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It ig the duty of attorneys on each side of a case to cbject
when the other side offerse testimony or other evidence which counsgel
believes is not admissible.

When the court has sustained an objection toc a question,
the jury is to disregard the question and may draw no inference fxrom
the woxding of it or speculate as to what the witness would have said

if permitted to answer.

Instruction No. H
4960




10
11
12
13
14
15
le
17
13
19
20
21
22
23
24
25

26

[}

Nothing that counsel say during the trial is evidence in
the case.

The evidence in a case consists of the testimony of the
witnesses and all physical or documentary evidence which has been

admitted.

Instruction No. 5 _
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A reasonable doubt is one based on reason. It 1s not mere
posgible doubt, but is such a doubt as would govern or control a
person in the more weighty affairs of life. If the minds of the
jurors, after the entire comparison and consideration of all the
evidence, are in such a condition that they can say they feel an
abiding conviction of the truth of the charge, there is rot a
reasonable doubt. Doubt to be reasconeble must be artual, neot were

possibility or speculation,

Ingtruction No. ]Q
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In every crime there must exist a union or joint operation

of act and intent.

The burden is always upon the prosecution to prove both act

and intent beyond a reasonable doupt.

Instruction No. Jj:
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Every perscn charged with the commission of a crime shall
be presumed innocent unless the contrary is proven by competent
evidence beyond a reascnable doubt. The burden rests upon the
prosecution to establish every element of the crime with which the

defendant is charged beyond a reasonable doubt.

Instruction No. 8 . -
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There are two kinds of evidence: direct and
circumstantial. Direct evidence is direct proof of a fact, such as
testimony of an eyewitness. Circumstantial evidence is indirect
evidence, proof of a chain of facts from which you could find that
another fact exists, even though it has not been proved divectly.
Such evidence may congist of any acts, declarations or circumstances
of the crime. You are entitled tc consider both kinds of evidence.
The law permits you to give equal weight to both, but it iz for you
to decide how much weight to give to any evidence.

If you are satisfied of the defendant‘s guilt beyond a
reasonable doubt, it matters not whether your judgment of guilt is
based upon direct or positive evidence or upen indirect and
circumstantial evidence or upon both.

It ig for you to decide whether a fact has been provad by

circumstantial evidence. In making that decision, you must consider

all the evidence in the light of reason, common sense and expernience.

You should net be concerned with the type of evidence but

rather the relative convincing force of the evidence,

Instruction No. EI (/}Ci 6_(
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Intent may be proved by circumstantial evidence. It rarely
can be established by any other means. While witnesses may see and
hear and thus be able to give direct evidence of what a defendant
does or fails to do, there can be no eyewitness account of a state of
mind with which the acts were done or omitted, but what a defendant
does or fails to do may indicate intent or lack of intent to commit
the offense charged.

In detexrmining the issue as to intent, the jury is entitled
to consider any statements made and acts done or ocwitted by the
accused, and all facts and c¢ircumstances in svidence which may aid

determination of state of mind.

Instruction No. _LO___ ' (,\C[G()
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A Fourth Information Supplementing Indictment 18 a formal
method of accusing a defendant of a crime. It is not evidence of any
kind againat the accused, and does not create any presumption or

permit any inference of guilt,

Instruction No. “
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The defendant ERNESTO MANUEL GONZALEZ is being tried upon
anFourth Information Supplementing Indictment which was filed 04 the
22ndday of July, 2013, in the Second Judicial District Court,
charging the said defendant ERNESTO MANUEL GONZALEZ, with:

COUNT I. CONSPIR#CY TO ENGAGE IN AN AFFRAY, a violation of
NRS‘199.4BD and NRS 203.050, a gross misdemeanor, in the manner!
following, to wit: | :

That the said defendanta, STUART GARY RUDNICK, also kﬁown
as “JABBERS” and ERNEST(O MANUEL GONZALEZ, both Vagos gang membeés and
CESAR VILLAGRANA and JEFFREY PETTIGREW, both Hell’s Angels gang
menmbers did, at Sparks township, within the County of Washoe, State
of Nevada, on or about the 23rd day of September A.D., 2011, coAapire
with their respective gang members and/ox each other to engage in an
affray, and in furtherance of.the conspiracy, defendant CESAR |
VILLAGRANA and ERNESTO MANUEL GONZALEZ shot rival gang members.[

COUNT II. CHALLENGE TO FIGHT RESULTING IN DEATH WITH THE
USE OF A DEADLY WEAPON, a viclation of NRS 200.450, WRS 200.010.1 NRS
200,030, WNRS 193.165, NRS 139,480, 195.020 and NRS 193.168, a fﬁlcny,
in the manner following, to wit: .

That the sald defendants, STUART GARY RUDNICK, also known
as "JABBERS", CESZR VILLAGRANA and ERNESTO MANUEL GONZALEZ, did on or
about the 23rd day of September A.D., 2011, while within John
Ascuaga’s Nugget, at Sparks Township, Washoe County, Nevada, cause,

give or send a challenge to fight and/or have agency in causing the
|
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{
death of another after a challenge to fight resulting in the deéth of
a human being. :

The Defendants above named is responsible under one o% more
of the following principles of crimipal liability, to wit: :
1) by the Defendants directly committing the acts constituting!the
offense; and/or 2) by the Defdndants, having the intent to commit

1
challenge to fight or to accept a challenge to fight, conspiring with
I

each other to commit the offense of challenge to fight or to acéept
such a challenge to fight whereby each co-conspirator is vicaridusly
liable for the acts of the other co-conspirators when the acts dre
done in furtherance of the conspiracy; and/or 3} by theDefendanés
having the intent to commit the crime of challenge to fight, anq
aiding and abetting each either directly or indir;ctly whether .
present or not,

Specifically, that the said defendant, STURRT GARY RU#NICK,
also known as “JABBERS”, a Vagos gang member, did upon previous )
concert and agreement, give or send a challenge to fidht to Helﬁ's
Angel gang member JEFFREY PETTIGREW and JEFFREY PETTIGREW's co-II
conspirator and fellow Hell's Angel gang ﬁember and agent, defe&dant
CESAR VILLAGRANA., That JEFFREY PETTIGREW and his fellow gang ;
member (s} and co-conspirator accepted the challenge to fight and did
fight with defendant STUART GARY RUDNICK, also known as “JABBER%” and
his co-conspirators, other Vagos gang members, which fight involved

the use of deadly weapons. That said fight ended with the shooting

death of JEFFREY PETTIGREW, & human being who died on or about the
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|
24th day of September A.D., 2%11, by Vagos gang member and co-
conspirator, defendant ERNESTO MANUEL GONZALEZ, and/or

,That the said defendant, Vagos gang member, GARY STUART
RUDNICK, also known as “JAEBE%S” and Hell’s Angel gang member JEFFREY
PETTIGREW did verbally challenge each other to fight and did directly
or indirectly, counsel, encourage, hire, command, induce or otherwise
procure other Vagos gang membeFB and Hell's Angel gang members, land
ERNESTO MANUEL GONZALEZ and CESAR VILLAGRANA to fight and did either
by fighting or by giving or seﬁdinq for himself or herself or for anyl
other person, the challenge tol fight or by receiving for themseﬁves
or for any other person, the cﬁallenge to fight, did cause a fight
where deadly weapons were usedzduring.said fight by STUART GARY
RUDNYCK'S, alsc known as “JﬁBBERS" and JEFFREY PETTIGREW’S respective
agents, defendants CESAR VILLAGRANA and ERNESTC MANUEL GONZALEZ
resulting in the death of JEFFREY PETTIGREW who died from a gunshot
wound on the 24th of SeptemberL 2011. i
And that CESAR VILLAERANA and ERNESTO MANUEY GONZALEZ,!

being respcnsibla as a principﬁe to the fight, did aid and ahet FARY
STUART RUDNICK, also known as rJHBBERS” in the fight by said
defendants counseling each other in furtherance of issuving or
accepting a challenge to fightr and/or by providing backup to eabh
other, and/or congregating in ? group in order to fight together,
and/or encouraging each other ko engage in or accept the challenge to
fight, znd/or each group encir#ling members of the opposing group,
and/or participating in a stand-off situation and/or

/77
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intimidating members of the rival gang, and/or harassing members of

the rival gang, and/or otherwise acting in concert. |

That said challenge to fight and the subsequent fight was

committed knowingly for the benefit of, at the direction of, orlin
i
affiliation with, a criminal gang, with the specific intent to .

prcemote, further or assist the activities of the criminal gang.

COUNT III. CARRYING A CONCEALED WEAPON, a violation of NRS
202,350, a felony, in the manner following, to wit:

That the said defendant, ERNESTC MANUEL GONZALEZ, on or
about the 23rd day of September A.D., 2011,lat Sparks Township,
within the County of Washoe, State of Nevada, did willfully andl
unlawfully, carry and have concealed upon his person a certain i
handgun at Johnh Ascuaga’s Nugget located at 1100 Nugget Avenue i%
Sparks, Washoe County, Nevada.

COUNT IV. DISCHARGING A FIREARM IN A STRUCTURE a violation .
of NRS 202.287, a felony, in the manner following, to wit: F

That the said defendant, ERNESTO MANUEL GONZALEZ, on gr
about the 23rd day of September A.D., 2011, at Sparks Tﬁwnship,l
within the Cbuhty of Washoe, State of Nevada, did maliciously and
wantonly discharge a .40 caliber handgun while inside of John
Ascuaga's Nugget Hotel/Casino, located at 1100 Nugget Avenue in khe
City of Sparks, Washoe County, Nevada, an area designated as a
populated area in Washoe County, Nevada.

COUNT V. - MURDER OF THE SECOND DEGREE WITH THE USE OFFR
DEADLY WEAPON, a vigolation of NRS 20d.010, NRS 2006.030, NRS 193.165

and NRS 193.168, a felony, committed in the manner following to wit:

{1
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That the said Defendants ERNESTO MANUEL GONZALEZ a Vagos
gang member and, CESAR VILLAGRANA, a Hell’'s Angel gang member, on or
about the 23rd day of September, 2011, did aid and abet GARY STﬁART
RUDNICK, alsc known as “JABBERS” a Vagus gang member and'JEFFERY
PETTIGREW, a Hell’s Angel gang member in the commission of an affray
with the use of a deadly weapon, that during the course of the affray
the said defendants did maliciously fire deadly weapons inside of
John Ascuaga’s casino, located in a congested area in Sparks, Washoe
County, Nevada. That the said discharging of handguns during tﬁe
affray wag in general malignant recklessnes$ of others' lives and
safety of othar people ar in disregard of social duty and as a |
foreseeable consequence of the shooting, JEFFREY PETTIGREW, a human
being, was killed and murdered suffering multiple gunshot wound; from
which he died on September 24th, 2011, |

That said affray and discharge of a handgun inside of:a
structure with the use of a deadly weapon was committed knowingly for

the benefit of, at the direction'of, or in affiliation with, a .

criminal gang, with the specific intent to promote, further or assist
the activities of the criminal gang. |

COUNT VI, MURDER WITH AR DEADLY WEARON, a violation of NRS
200.010 and NRS 200.030, NRS 193,165, NRS 193,168 a felony, in the
manner following:

That the said defendant ERNESTO MANUEL GONZALEZ on the 23rd
day of September A.D., 2011, or thereabout, and before the filing of
this Information, at and within the County of Washoe, State of

Nevada, did willfully, unlawfully, and with malice aforethought, kill
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and mutder JEFFREY PETTIGREW, a human being, by means of shootiﬂg
into the body of JEFFREY PETTIGREW with a deadly weapon, to wit: a
pistol, thereby inflicting mortal injuries upon the said JEFFREﬂ
PETTIGREW from which he dled on September 24, 2011, said killing
being {l1) willful, delibérate, and premeditated; and/or (2} comAitted
by Defendant lying in wait to commit the killing, said Defendant
being responsible under one or more of the following principles of
criminal liability, to wit: {1) by directly committing the act; .
and/or (2) by Defendant conspiring with GBRRY RUDNICK and other Vagos
members or associates, with the specific intent that a killing occur,
whereby each conspirator is vicariously liable for the foreseeable
acts made in furtherance of the conspiracy.

Further, that the murder was committed knowingly for the
benefit of, at the direction of, or in affiliation with, a criminal
gang, and with the specific intent to promote, further or assist- the
activities of the criminal gang, to wit: the Vagos. :

COUNT VII. CONSPIRACY TO COMMIT MURDER, a violation of NRS
199,480, NRS 200.010, NRS 200.030, a felony, in the manner following:

That the said defendant ERNESTO MANUEL GCNZALEZ on the' 23rd
day of Jeptember A.D., 2011, or theresbout, and before the filing of
this Information, at and within the County of Washoe, State of
Nevada, did willfully, unlawfully, conspire with GARY RUODNICK and
other Vagos members or associates te kill and murder JEFFEREY
PETTIGREW, a human being, and in furtherance of the conspiracy did
commit the acts in Count VI, said acts being incorpcrated by this

reference as though fully set forth here.
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Ta the charges stated in the Pourth infermation Supplementing
Indictment, the defendant, ERNESTO MANUEL GONZALEZ, plead ™ROT

GUILTY".

Instruction No. Zg /
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"Knowingly, " imports a-knowledge that the facts exist which
constitutes the act or omissicn of a crime, and deces not require
knowledge of its unlawfulness. KXnowledge of any particular fac!t may
be inferred from the knowledge of such other facts ae should pt.i't an

ordinarily prudehl: perscn upon inguiry.

Instruction No. lﬁ
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The word “willfully” when applied to the intent element of

the charges contained in Counts I, II, III, means an act done o

omitted and implies simply a purpose or willingness to commit the act

or to make the omission in question. The
its meaning any intent to violate law, or

acquire any advantage.

Instruction Wo. |ﬂ
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The word “willfully” when applied in criminal statutes.

charged in Counts IV, V, VI and VII relates to an act or omission

which is done intentionally, deliberately or designedly, as
distinguished from an act or omission done accidentally,

inadvertently or innocently.

Instruction No. ]5 .
17




W N B

10
11
12
13

14 |

i5
16
17

18

19
20
21
22
23
24
25
26

A person may be found liable for the commission of a crimelif

the State proves beyond a reasonable doubt that he or she committed

the crime; or by proving that the ,defendant is liable by virtue|of

the doctrine. of vicarious liability as an aider and abettor or és a

co-conspirator,

Instruction No. []ﬂ
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In order for the defendant to be held accountable for Counts V,
VI and/or VII under theories of vicaricus liability {aiding and
abetting and/or conspiracy} the State must prove beyond a reasonable
doubt the defendant had the specific intent to commit the crime

charged.

Instruction No. f[f&A qu‘(ﬁ
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The defendant is charged in Count | {Conspiracy to Engage in an Affray), Count II (Challenge
to Fight Resulting in Death), Count VI.(Murder with 2 Deadly Weapon), and Count ¥II (Conspiracy to
Commit Murder) with participation in a conspiracy.

A conspiracy is an agreement between two or more persons for an unlawful purpose. A person
who knowingly does any act to further the object of a conspiracy, or otherwise participates therein, is
criminaily liable as a conspirator. Evidence of a coordinated seties of acts furthering the underlying
offense is sufficient to inferthe existence of an agrcerneht and support a conspiracy conviction.
However, absent an egreement to cooperate in achieving the purpose of a consbiracy, roere konowledge
of, acquiescence in, or approval of that purpose does not make ane a party to conspiracy.

The unlawiul agreement or object is the essence of the crime of conspiraey. The crime is
completed upon the making of an unlawful agreement regardless of whether the object of the
conspiracy is effectuated,

Instructiont No. | &
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Aider and Abettor liabllity Defined

Every person concerned in the commission of a felony, gross
misdemeanor or misdemeanor, whether the person directly commits the
act constituting the offense, or aids or abets in its commission, and
whether present or absent; and every person who, directly or
indirectly, counsels, enc¢ourages, hires, commands, induces or
otherwise procures ancther to commit a felcny, gross misdemeanor or
misdemeanor is a principal, and shall be proceeded against and

punished as =such.

Instruction No. 1%
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The elements ¢f the crime of Affray are:
1. Two or more persons;
2. By agreement;
3. Fight in a public place;

4, To the terror of the citizens of this

Instruction No., |ﬂ
4943
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The Elements of the Crime of Challenge tc Fight Resulting in

Death are:

1|l

5'

A person;
Upon previous concert and agreement;
Fights with any other person, or:

Gives, sends or authorizes any other person to give cr
send a challenge to fight verbally or In writing te any
other person and a fight occurs;

A person having any agency in causing the death by either
fighting, or by giving or sending or receiving for himself
or herself or any other person, the challenge to fight,
and

Death ensues to a person in such a fight, or dies from any
injuries received in such a flght.

Instruction No. a!}

499>




-

—

(i

===,

10
11l
12
13
14
15
16
17
is
18
20
21
22
23
24
25

26

The elements of carrying a concealed weapon are as £cllows:
1. The Defendant did unlawfully;
2. Carxry concealed upon hig or her person any;

3. Pistol, revolver o¢r other Eireaxm.

Instyruction No. aﬂ
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The crime of discharging a firearm within a styucture
congists of the following elements:
1. A Defendant within a structure did;
2. maliciocusly or wantonly;
3. disecharge a firearm within the structure; and
4. the struct‘;ure was located in an area degignated as a
populated area for the purpese of prohibiting the

discharge of weapons.

Instruction No. ag
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The elements of the crime of Murder are:
1, The defendant did willfully and unlawfully;
2. kill a human beinsg;

3. with malice aforethought, either express or implied.

Instructicn No. &5
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Murder is divided into two degrees.
Murder of the first degree is murder which is willful,
deliberate, and premeditated.

Murder of the second degree is all other kinds of murder,

+

Instruction Wo. _aﬂ__
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Malice aforethought, as used in Counts IV, V and VI in tﬁis
case, means the intentional deing of a wrongful act without legal
cause or excuse, or what the law considers adequate ﬁrovocation. The
condition of mind described as malice aforethought mav arise, not
alone from anger, hatred, revenge or from particular ill will, spite
or yrudge toward a person, but may also result from any unjustifiable
or unlawful motive or purpose to injure ancther, which proceeds from

a heart fatally bent on mischief, or with reckless disregard of

cansequences -and social duty,

Instruction No, QS‘ U\C\% %
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“Wanton conduct” is defined as reckless, heedless, malicious,
characterized by extreme recklessness, foolhardiness, recklessly

disregardful of the rights or safety of others or of consequences,

Instruction No. :“E
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Express malice is that deliberate intention to unlawfully
take away the life of a fellow creature, which is manifested by
external circumstances capable of proof,

Malice may be implied when no considerable provocation
appears or when all the circumstances of the killing show an

abandoned and malignant heart.

Ingtruction No, 2 3 (’tqo\o
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Murder of the first degree is murder which is perpetrated
by means of any kind of willful, deliberate, and premeditaked
killing. All three elements--willfulness, dellberation, and
premeditation--must be proven beyond a reasonable doubt before an
accused can be convicted of first-degree murder.

Willfulnees is the intent to kill. There need be no
appreciable space of time between formation of the intent to kill and
the act of killing.

Deliberation is the process of determining upon a course of
action to kill as a result of thought, including welghing the reasons
for and against the action and comnsidering the ccﬁsequencea of the
action.

A deliberate determination may be arrived at in a short
périod.of time. But in all cases the determination must not be

formed in passion, or if formed in passion, it must be carried out

_after there has been time for the passion to subaide and deliberation

to occuxr. A mere unconsidered and rash impulse is not deliberate,
even though it includes the intent to kill.
Premeditation is a design, a determination te kill,
distinctly formed in the mind by the time of the killing,
Premeditation need not be for a day, an hour, or even a
minute. It way be as instantaneocus as successive thoughts of the
mind. For if the jury believes from the evidence that the act

constituting the killing has bheen preceded by and has been the

[/
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result of premeditation, no matter how rapidly the act follows the
premeditation, 1t is premeditated.

Tbe law does not undertake to measure in units of time the
length of the periocd during which the thought must be pondered before
it can ripen into an intent to kill which is truly deliberate and
premediltated. The time will vary with different individuals and
under varying circumstances.

The true test is not the duration of time, but rather the
extent of the reflection.. A cold, calculated judgment and decision
may ﬁe arrived at in a short period of time, but a mere unvonsidered
and rash impulse, even though it includes an intent to kill, is not
deliberation and premeditation ag will fix an unlawful killing as

murder of the first degree.

Instruction No. QS
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Lying in wait is defined by law as watching, waiting, and
concealment from the persén killed with the intention of killing or

inflicting bodily injury upon that persom.

Instruction No. _33__ L\ O\ ﬁ%
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If you find the defendant committed the offense of

Challenge to Fight Resulting in Death, First Degree Murder, or Second

Degree Murder then you must further determine whether the defendant

used a firearm, You should indicate your finding by checking the

appropriate box opn the verdict forms. The burden is on the State to

prove beyond a reasonable doubt that a firearm or other deadly weapon

was used during the commission of the offenses,

You are instructed that a firearm is a deadly weapon.

Instruction No. aﬂ
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A criminal gang means:

1I

2,

Any combination of persons;

Orgenized formally or informally, so comstructed that

the organization will continue ite operatiom even if

individual members enter or leave tha organization

which:

a, Has a common name or identifying symbol

b. Has particular conduct, status and custom indicative
of it; and

c. Has as one of its common activities engaging in
crimipnal activity punishable as a felony, other
than the conduct which constitutes the primary

offense.

Instraction No. ,3[
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The Elements of the Gang Enhancement are as follows:
1. The defendant committed the crime;
2. For the benefit of, at the direction of, or in -

affiliation with a criminal gang;

3. With specific intent to promote, further or assist the

activities of the criminal gang.

Instruction No. 33 LKCiCié
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Gang evidence is not admissible to show that the defendant is a
bad petson or has a criminal propensity. You may only consider such
evidence in your determination as tp whether the Vagos is a criminal
gang and whether the Defendﬁnt committed the offenses in Count II, V,
and VI knowingly for the benefit of, at the direction of, or in
affiliation with, a criminal gang, with the specific intent to

promote, further or assist the activities of the criminal gang.

Instruction &Ei
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The killing of another person in self-defense or defense of
another is justified and not unlawful when the person who does the
killing actuzally and reasonably believes:

1.Tha£ there is imminent danger that the assailant will either
kill him or any other person in his presence or company or cause
greét bodily injury to him or any other person in his presence
or company; and

2. That it is absoclutely necessary under the circumstances for him
te use in self-defense or defense of another force or means that
might cause the death of the other person, for the purpose of
avoiding death or great bodily injury to himself or any other
person in his presence or company.

A bare fear of death or great bodily inju{y is not sufficient to
justlfy a killing. To justify taking the life of another in self-
defense or defense of another, the circumstances must be sufficient
to excite the fears of @ reasonable person placed in a similar
situation. The person killing must act under the influence of those
fears alcne and not in revenge.

An honest but unreascnable belief in the necessity for self-
defense or defense of another does not negate malice.

The right of.self—defense or defense of ancother is not avallable
to an origingl aggressor, that is a person who has sought a guarrel
with the design to force a deadly issue and thus through his fraud,
contrivance, or fault, to create a real or apparent neceésity for

making a felonious assault,
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However, where a person, without voluntarily seeking, provoking,
inviting, or willingly engaging in a difficulty of his own free will,
is attacked by an assailant, he has the right to stand his ground and
need not retreat when faced with the threat of deadly force.

Actual danger is not necessary to juétify a killing in self-
defense or defense of another. A person has a right to defend from
apparent danger té the same extent as he would from actual danger.
The person killing is justified if:

1. He is confronted by the appearance of imminent danger which
arouges in his mind an honest belief and fear that he or
ganother in his presence, is about to be killed or suffer great
bodily injurg; and

2, He acts solely upon these appearances and hils fear and actual
beliefs; and '

3. A reasonable person in a similar situation would believe
himself or another in his presence to be in like danger.

The killing is justified even 1f it develops afterward that the

person was mistaken about the extent of the danger.

If evidence of self-defense, or defense of others is present,
the State must prove beyond a reasonable doubt that the defendant did
not act in self-defense or defense of others, If you find that the
State has falled to prove beyond a reasonable doubt that the
defendant did not act in self-defense or defense of others, you must

find the defendant not guilty.

Instruction No. 3ﬂ
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If you find that the defendant conspired and/ or aided and
abetted Gary Rudnick in issuing or accepting a challenge to fight and
that the respective parties involved in the fight voluntarlly entered
into mutual combat knowing, or having reason to believe that 1t would
probably or may result in death or serious bodily injury to himself
or to others, no party having any agency in causing'the death, either
by fighting or by giving or sending for himself or herself or any
other person, or in receiving for himself or herself or for any other
person, the challenge to fight ‘is entitled to claim self-defense or

defense of others.

Instruction 35
OO0
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That's why it'e probative.

THE COURT: Okay, I am going to review Dr. Clark's
testimony and the other pictures that were already marked to
see if it is -- if she did discuss it, and if it's shown in
the other pictures or not. So I'll let you know later this
afternoon.

With regard to.49P, that was admitted, I don't know
if your record shows that, |

We have Exhibit 153A. Yesterday it was offered,
and over no objection was admitted: The clerk was told that
there might be an issue with it.

MR. HOUSTON: Well, there would be an issue with
certain redactions, your Honor, that the Court has already
approved as far as evidentiary objections. I can advise the
Court what those redactions would be.

THE COURT: Have you guys talked about this?

MR. HOUSTON: No.

THE COURT: Okay, well, I think you should.talk
about it before we -- we should discuss this. It's my
understanding that defense believes that Exhibit 153A —-

THE CLERK: I'm sorry. Mr. Lyon, when you were
talking about this with me, wasn't it 1607

MR. LYON: It was not the guilty plea memorandum,

it was the transcript of the interview, whatever --

- 20
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THE COURT: The transcript of the guilty plea, or
the transcript of the --

MR, LYON: No, the transcript of the February 17th
interview.

THE COURT: Okay. That's marked 1690,

MR. LYON: Yes.

THE COURT: Okay, so there's no problem with the
guilty plea memorandum, correct?

MR. LYON: Correct.

MER. HOUSTON: ' No, your Homnor.

THE COURT: So then we have Exhibit 160, which
again was admitted. There was an objection, and then it was
withdrawn. I think that you all were having a little bit of
a heated discussion, and then if my memory is correct,

Mr. Houston offered the whole exhibit, and Mr. Hall said
okay, he'd like it too, and so it was completely admitted.
Now, de we have an issue?

MR, HOUSTON: Yes, your Honor. The exhibit as
admitted with the agreed-upon reda -- reference, what the
Court had said would not be allowed -—-

MR, HALL: There were no agreed-upon redactions.

MR. HOUSTON: Would you please not interrupt me?
What the Court had said would not be allowed in reference to

testimony by Mr. Rudnick as it concerned the interview, i.e.,

21
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guns, coming to his house, dropping off guns, and the Court
ruled that inadmissible. And as a consequence, if the State
wishes to have the transcript admitted, then we would ask
that it be redacted according to this Court's previous
rulings.

THE COURT: Well, I think you should talk te
Mr. Hall.

MR. HOUSTON: Okay.

THE COURT: About that. And I'm not saying —-
ruling one way or another on it, but the exhibit was offered
by the defense.

MR. HOUSTON: Actually, it was offered by Mr. Hall,
in parsing it out. And I said that's not right, if you're
going to use it, you should use the wheole thing. Mr. Hall
then said that's fine, then we'll admit the whole thing, and
I said that's okay with me. And then the Court had a
guestion as to how long we were going to be then arguing by
way of using the transcript, i.e., does that mean you're
going to be reading the transcript to the jury. 2And Mr. Hall
and I had a few other -- |

THE COURT: I think that was in response to you
saying I want to use the transcript.

MR. HOUSTON: Well, at that point, of course.

THE COURT: Okay. So you need to talk to each

22
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other about 160, figure out if you can agree if it does need
to be redacted. If you can't, we'll have to have an argument
on the legal issues involved in that,

MR. HOUSTON: Thank you, your Honor.

THE COURT: The CD that was played this morning had
a portion.that in the State's case in chief, I said you
couldn't play. BAnd we have a transcript to match that -
that CD. We do have a transcript of it, which is marked as
159. But we've never made a record, and I don't know what
else, if anything, you all want to deo. Will you stop playing
it rather than redacting it?

MR. HALL: Right, so we can go burn off another one
real quick and replace it so that that is not -- oh, yeah,
that's right. But then -- yeah, but then he opened the docor,
didn't he? So I guess we don't need to redact it now. Now
that T mention it.

THE COURT: I don't know. You need to do
something.

MR. HALL: So I would move to admit the entire CD,
unredacted, since the defense opened the door and discussed
the Steyr and the weapons.

MR. HOUSTON: Your Honor, I'm not sure how that
opened the door. I don't know, I thought the Steyr and the

magazine and bullets and brass knuckles were all depicted in

23
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the picture according to —-
MR. HALL: Well, what --
THE COURT: There was —— if you want to look at the

transcript, the transcript where I stopped and said that it
was not relevant, was how -- there was a discussion about the
gun being new, and a comment to your client where did you get
it, I don't know, my friend -- I think it said another person
in the c¢lub gave it to him, but he doesn't know who that
person is. I'd have to review that again. Which is
different than what we heard on the stand.

MR. HOUSTON: Right. I think Mr. Hall elicited
that you didn't tell the truth when you spoke to the police
officer, and the defendant said yes, I did.not. I do
remember that.

MR, HALL: So that's why we're moving for the
admission of that documént, for impeachment purposes.

THE COURT: Okay. So wé've got the CD that was
played. So you want to play the rest of the CD, is that what
you're saying? And keep the transcript -- the transcript is
for the record.

MR. HALL: Right.

THE COURT: It's demonstrative, it's not going to
go to the jury.

MR. HALL: Right. So we want to admit the entire

24
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MR. HOUSTON: Your Honor, if the witness admits,
then what are you impeaching? 1In other words, if the witness
is asked, you didn't tell the officer the truth about that,
did you, and the witness said no, I did not, then what are we
impeaching by way of playing the transcript?

THE COURT: You're asking me a legal gquestion, or
are you arguing it?

MR. HOUSTON: No, I'm asking -- I guess that's my
rhetorical question of myself.

THE COURT: I'd rather not have rhetorical
questions, I'd rather have argument from you.

MR. HOUSTON: The argument is it shouldn't be
played in reference.to impeachment by virtue of the fact that
the witness admitted candidly, I did not tell the police the
truth. 8o therefore why now would it be relevant as an
impeaching tool? It is not, and I would ask the Court to
exclude it. There's nothing to impeach.

THE COURT: Okay, so you all needvto do something
with 160, and you need to talk about that. I'll look at
Exhibit 1 of the autopsy series, 1I'll look at the transcript
of 259, and there's some other information you need to give
me for the preliminary discussions.

Now, on jury instructions. When you told us today

25
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that there were additional jury instructions, the law clerk
thought they were the ones you had already given us. But I
took the impression that yecu had even more for me.

MR. LYON: That is correct, your Homor, and I do
have a copy for coumsel and the Court. What we have to
present would be it's a second proposed additional jury
instructions. I'm not sure if that's what had already been
put in, T don't think so. Then there was the third proposed,
and that one I think was just the limiting instruction., And
then we do have a packet which we've identified just as our
objections to the State's instructions that we would be
presenting tc everybody.

THE COURT: That looks like about an inch.

MR. LYON:. This is just thé State's instructions.

THE COURT: With objectionsg?

MR. LYON: With dur objections, yeah. 5o.

THE COURT: OQkay, go ahead and -- do you have
copies of that for everybody?

MR. LYON: I do.

THE COURT: Okay, go ahead and give it to the
clerk, the law clerk, to start.

MR. LYON: Those would be the coriginals, and I
have -- this would be.counsel's COpY.

THE COURT: Okay, then I think that's all the

26
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igsues that I wanted to put on the record. And then
Mr. Hall, I think you wanted to look at all the evidence to
see, because you reserved the right to move some things in,
80 you need to go ahead and look at all of that. And then
we'll begin jury instructions preliminarily later this
afternoon.

I'm thinking you should all be back about a quarter
to 2:00, be a little -- I want to give you a little bit of a
lunch hour. Part of a lunch hour, half hour at least. So if
you can get back here about a quarter to 2:00, we'll begin
looking at all of this information. Thank you. Court is in
recess.

(Recess.)

27
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RENO, NEVADA, TUESDAY, AUGUST 6, 2013, 10:00 A.M.
--o00o0——
(Jury absent.)

THE COURT: Good moruning.

MR. HALL: Good morning.

MR. HOUSTON: Good morning.

THE COURT: This is the time set for an argument on
motion to compel election between multiplicious murder
counts. You may begin.

MR. HOUSTON: Thank you, your'Honor. As the Court
is -~ did you tell me to get started? I'm sorry, I was sort
of lost in my own hands. I didn't want to jump up and —-—

THE COURT: Go for it.

MR. HOUSTON: Thank you. Your Honor, as the Court
i aware, we had filed the motion. After reviewing the
facts, it became obvious to us on the fourth amended
information that there éppeared to be some problem with
charging Mr. Gonzalez with three separate and what we call
distinct counts of murder, all allegedly arising out of one
wrongful act, which as we all at this point in time know is
shooting of Mr. Pettigrew.

The proposed jury instructions seem to ask the jury
to consider the murder charges in counts two, five and six

almost as a single count for the purpose of their
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deliberation, and as a consequence, would permit a conviction
based on what we termed a crossover of the juror votes on the
different counts.

The State certainly can plead and argue alternative
theories of liability in a single count, and we agreed with
that. And that of course does not necessarily require juror
anonymity on one of the alternative theories. However, where
we have an indictment or information c¢harging the same
offense in more than one count, we're submitting to the Court
it's multipliciocus, and as a consequence, defective.

The State's theory in mid-trial, in which multiple
counts become a single offense for the purpose of jury
consideration, we feel viélates tﬁe rule against
multiplicity. The only way we avoid the unfair prejudice to
the defendant is to reguest the State to elect a theory. And
we then can avoid the multiplicious charges, including
prejudice a jury may think by suggesting that a defendant has
committed not one, but several crimes.

If in fact they are truly separate counts, where we
see the problem is this: Either the charges are identical,
and as such multiplicious, or they are not identical and
therefore not miltiplicious, but there cannot be a crossover
verdict in the sense that three of you think it happened this

way, three of you think it happened this way, six of you
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think it happened this way, then you can combine all of that
to reach a unanimous wverdict as.it concerns any of the
counts.

And that's what we're trying to avoid with our
motion, and we ask the Court to require the State to elect,
to avoid the multiplicity we see existing in the latest,
which is I believe the fourth amended.

fHE COURT: Thank you. Counsel,

MR. HALL: Good morning, your Honor. I was in the
process of drafting my formal oppositicn to the defendant's
motion this morning, and in light of our jury instruction
work I didn't get that drafted. However, I did do some
research on the issue and I'm ready to present some argument.

Now, clearly the State is allowed to present
different theories of liability with respect to murder. Im
this case, as you know, we have alleged challenge to fight.
The facts in this case clearly support at least in cur mind a
challenge to fight. We have two groups basically in a
standoff situwation, the Hells Angels, Vagos, a challenge to
fight ensues. And this is based upon evidence that we
derived from lay witnesses at the Oyster Bar, indicating that
there wag an altercation. When the Vagos rally to that
particular area, the air was sucked out of the room, there

was obviously tengion. Then when the Hells Angels proceed to
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Trader Dick's there is, we argue, a challenge to fight which
ultimately resulted in death. And we have alleged that
Gonzalez was a part of the conspiracy and aided and abetted
his other Vagos members in that challenge to fight which
ultimately resulted in death.

That charge is essentially felony murder, because
if we have proved there is a challenge to fight, and that
challenge results in death, and he, Mr. Gonzalez, is a
principal to that challenge, then he is guilty of a challenge
to fight.

We've also alleged murder in the first degree. And
of course, that charge includes the thecry of lying in wait,
premeditation, and deliberation. Two different theories.

Now, with respect to the proof in that case, we can
see from the wvideo thét the def;ndant has ample opportunity
to think about what he was going to do. It looks like he's
approaching Pettigrew and Villagrana with purpose, and then
of course he sneaks up behind them and shoots Pettigrew in
the.back. He admitted on the stand that he had the intent to
kill at the time thét he fired those shots.

5o we definitely have multiple theories of
liability. And when I look at the Crawford case and the
Schad case, the State is allowed to pursue varying theories

of liability. And the jury, under Nevada law and federal
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law, is allowed to find the defendant guilty under any one of
those theories. And Schad allows the jury to consider all
theories, and it also states that the jury does not have to
be unanimous on any one of those theories. All those
theories are consistent.

Now, I'd like to address the authorities cited by
the defense. The defense cited a couple of federal cases,
and when I reviewed those cases, one, the first case that
they cited, I believe at footnote four, indicates that -- it
was a security frauds case. And in their security filing
there were several statements that were deemed to be false,
and so the prosecutor charged sevéral counts based upon one
single securities fraud filing. And the court in that case
held, well, you can't charge multiple counts for one single
filing. The other case, the next case that they cited, dealt
with a situation where there was a theft and possession of
stolen property. And they were claiming that you can't
convict a person for both theft and possession of stolen
property, and that's mﬁltiplicious, so it's not essentially
two crimes, it's one crime.

Now, I wﬁuld agree that those crimes -- well, when
you have one crime and they're trying to multiply the
penalty, that that would be the multiplicious. That's not

what we're trying do here. What we're trying to do here is
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explain the different theories, and clearly there are
different theories that apply to the facts of this case.

T would agree that the murder charges would merge,
you can only be convicted of murder one time, but the State
does not have to choogse theories. They haven't cited one
case that states for -- that stands for the proposition that
the State has to choose theories, especially when we have
facts and evidence through the course of this trial that
sﬁpports all those theories.

In addition to that, we have Nevada Supreme Court
authority and U.S5. Supreme Court authority which allows us to
proceed on those different theories, and allows the jury to
make a decision based upon those theories, and they don't
have to be unanimous on fhose theories. And of course that's
why I submitted the Schad instruction.

The Schad instructicon has been approved by the
Nevada Supreme Court, it's allowable here, and I would ask
the Ccourt to deny their motion requiring us to elect either a
chalienge to fight theory or first degree murder theory based
upon lying in wait or premeditation and deliberation. They
don't have authority that supports that.

THE COURT: The Schad case did not deal with
multiple counts, it dealt with alternative theories within a

count.
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MR. HALL: Right.

THE COURT: So the Court agrees with your argument
with regard to the individual counts.

MR. HALL: Yes.

THE COURT: The individual theories within each
count. And I agree with your argument with regard to the
multiplicity issue. My concern is that this motion was
brought because of an assumption on the part of the defense
that the State wanted the Court to instruct that it didn't --
the jury, that it didn't matter if they were unanimous as to
count two, or unanimous as to the murder count, which is I
think it's count four -- six, is murder in the first degree,
and count five is murder in the second degree. That the jury
could merge all three counts together in their deliberations
and not be unanimous as tp anything, those three counts. In
other words, the argument, if I'm hearing the defense make 1is
it would be improper to havé three people think he was guilty
of count two, three people think count five, and six people
think count six, and then find him guilty as to all three
counts.

MR. HALL: I think we can take second degree ocut of
the mix. With respect to counts two and count --

THE COURT: Six?

MR. HALL: Is count six the murder count?
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THE COURT: Yes, it is.

MR. HALL: Right, well, I don't think they have to
be unanimous on those. On those two counts. I think if they
find them guilty of murder, I think both of them allege
murder under different theories, and I don't think it has to
be.

THE COURT: They actually don't allege murder.
Count two does not allege murder. It becomes murder by way
of penalty.

MR. HALL: Well, my reading of the statute would
indicate that death is an element of challenge to fight.

It's not an enhancement.

THE COURT: The challenge to fight statute --

MR. HALL: Challenge to fight resulting in death is
what makes it murder of the first degree. So my contention
is that it is first degree murder by virtue of the death. 8o
if there's a challenge to fight and a death occurs, which is
an element of the offense, then it's first degree murder.
It's neot an enhancement -- |

THE COURT: Why is that an element as opposed
murder with a deadly weapon? Why in the challenge to fight
statute do you find it to be an element?

MR. HALL: Because I believe when you read the

statute it says if you have a challenge to fight, and that

1o
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challenge to fight results in death, then it's murder of the
first degree. It's just like felony murder. If you -- you
look at the felony murder statute, right?

THE COURT: But I think it says you will be
punished. It doesgn't say there will be a finding, does it?
The challenge to fight statute? I know it's —— I do agree
it's analogous to the felony murder rule.

MR. HALL: Right.

THE COURT: And I would review the statute, I don't
have it up here, just my memory of the statute was that it
says if you have a challenge to fight, there's one penalty,
if there's with use of a deadly weapon, and another penalty
if death results.

MR. HALL: Right.

THE COURT: And the punishment for with death
results is the szame as murder in the first degree. But I'm
not —— I'll have to reread it and see if it's really a
finding of murder.

MR. HALL: I think it does say punishment. I would
agree with that. But that delineates between first degree
murder, second degree murder, or other types of death.
Manslaughter, involuntary manslaughter. So that is the
penalty. |

But it also says that if the challenge to fight

11
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results in death, then it's murder of the first degree. And
that's similar to the felony murder rule that says if you're
committing a burglary, robbery, and death ensues, it's murder
of the first degree. So it also sets forth a punishment.

But as we know, the death is an element of felony murder.

And so I think that clearly is an indication that -- yes.

The statute -- counsel just provided me with a note that the
statute says is guilty of murder of the first degree.

Doesn't say shall be punished. 8o that would support our
contention that the death is an element of that offense.

So I think if you read Schad, I think that allows
us to proceed under those -- both counts as a single —- as
additional theory of murder. And so.

You know, the other alfernative then would of
course be to include a challenge to fight theory in a murder
count. And obviously there are different elements in both,
although they are related to the fight, obviously, which
resulted in death. But I think that would be, you know, evén
more confusing to the jury if you were to combine those two
counts. So0.

THE COURT: WNormally in felony murder, you do,
don't you? Normally charge an open murder, and it's either
premeditated or in furtheranée of a felony?

MR. HALL: Right.

T 12
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THE COURT: 1It's normally charged as one count.

MR. HALL: Right, and we could do that if the
challengé to fight was one of the enumerated felonies in NRS
200.010 and 030, then that would be the typical way that you
would do this. But as the Court is aware, we don't —- I
haven't seen a case or don't usually see a case where I have
gang fights in a casino which would indicate that this is in
fact a challenge to fight that results in death. So it
clearly has those elements in this particular case, which is
why we proceeded under that charge. And since death
resulted, it is murder of the first degree.

So they are different theories, they are all
consistent with law, and Schad allows us to proceed under all
of those theories, and it doesn't require the jury to be
unanimous on any one of those theories.

THE COURT: ©Okay. Thank you.

MR. HOUSTON: Thank you, your Honor. I think to
sum up very briefly, first of all, we haven't said this, but
we don't agree necessarily the prima facie case concerning
challenge to fight to include Rudnick's statement, "Are we
cool, are we coel,” deesn't necessarily rise to that type
that we would normally think of a challenge to fight. But
the primary issue, because the elements are not identical,

there is no crossover possible, it requires unanimity on each

13.
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count. You cannot, absent identical elements as far as those
counts -- or those various roads you're saying lead to the
gsame place -- utilize the three here, the three here, the six
here, or whatever the count may be. It has to be something

other than that which Mr. XKarl -- Mr. Hall, excuse me, has’

argued. And I'd submit it.

MR. HALL: May I just make one other comment, your
Honoxr?

THE COURT: Yes.

MR. HALL: That would be if the Court disagrees
with my position with respect to Schad, then I believe that a
reasonable, or at least another altermative would be
unanimity -- requiring the jury to make a unanimous finding
with respect to either count, and then instruct them that it
would merge, that the two counts would obviously.merge,
because we obviously have one killing.

S50 I think that would be, you know, an alternative.
If the Court feels that my position on Schad is unfounded
under Nevada law.

THE COURT: Now, you would suggest that we would
instruct the jury, or the Court would just merge if there
were a conviction on both counts?

MR. HALL: Well, you know, that's a good question.

And in light of the fact that we have to instruct the jury,

14
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or that the jury would be making a determination as to
punishment, you know, I don't think -- you know, I don't
think you have to instruct the jury.

THE CQURT: In the guilty phase.

MR. HALL: In the guilty phase.

THE COURT:; But we would definitely have to
instruct the jury in the penalty phase.

MR. HALL: Yes, obviously,

THE COURT: If we get there.

MR. HALL: If we got there.

MR. HOUSTON: I'd close with unanimity is required,
your Honor. I think you should instruct the jury, even with
Mr. Hall's second theory. |

MR..HALL: We have to be unanimous on the facts, on
one of those theorieé.

MR. HOUSTON: Right.

MR. HALL: I méan, there's no question about that.

MR. HOUSTON: We agree.

THE COURT: All right. Counsel, I want to reread
the Schad case, just I want to look at it again.

MR. HALL: And I would also menticn Crawford v
State, it addresses Schad, it's a 2005 case. I believe it's
at —- I want to say 121 Nevada.

THE COURT: Okay.

15
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MR.

and Suave and

MR.

THE

ME.

THE

take this under submission.

HOUSTON: And your Honor, we also offer Harris

Walker, it's all in the pleadings.
HALL: 121, 744. Is Crawford.
COURT: Yeah, I see all of your cites.

HOUSTON: Thank you, your Honor.

COURT: Thank you. Now, counsel, I'm geing to

We have a lot of other work to

do on the instructions, anyway. And we can get —- obviously

I have to rule on this before we can finalize the

instruction.

But I would like to have a little bit more time

with you in the preliminary phase of locking at these

instructions before we're ready to try to finalize them con

the record.

MR. HOUSTON: Certainly, your Honor.
THE COURT: So we'll reconvene in chambers. Court
is in recess.
(Recess.)
16
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RENO, NEVADA, TUESDAY, AUGUST 6, 2013, 3:45 P.M.
-—00o0--
(Jury absent.)

THE COURT: Let the record reflect we are convening
outside the presence of the jury with the defendant and
counsel present. First item of business will be to review
the Jjury instructions that are proposed.

Counsel, I have instructions 1 through 46 that we
have reviewed. I will go through now and give you the
numbers, make sure your record relates te mine. Ladies and
gentlemen of the jury, 1. If in these instructions, 2. If
during this trial, 3. If it is the duty of the attorneys, 4.
Nothing that counsel say, 5. A reasonable doubt is one based
on reason, 6. In every crime, 7. Every person charged with
the commission, 8. There are two kinds of evidence, 9.
Intent may be proved, 10. There are two kinds -- let me
double check I don't have twﬁ. Looks like I might have a
duplicate there, so I just want to double check that they're
exactly the same.

-MR. LYON: Which one is number 10, your Heonor?

THE COURT: Number 10 is intent may be proved by
circumstantial evidence. So 11 is a fourth information

supplementing. 12 is the actual restatement of the

17
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information and the plea by defendant. 13 is knowingly. 14
is the word wilfully. 15, a person may be found liable.

MR, LYON: I thought there was another wilfully
instruction.

THE COURT: So did I, I was just looking. 13 is
knowingly. 14 is the word wilfully, and it applies to 1, 2
and 3. 15 is the word wilfully, it applies to 4, 5, 6 and 7.

16 is a person may be liable. 17, the defendant-is
charged. 18, aider and abettor. 19, the elements of the
crime of.

MR. HALL: Do we have conspiracy in there? 13
thought we had -- I thought we had aider and abettor and
conspiracy together, I could he wrong.

THE COURT: The defendant is charged in count 1
with all the conspiracies, and then the second paragraph says
a conspiracy is an agreement between two or more persons.

And so that was 17.

I think we used the retyped one for the defense --

MR. HALL: Oh, that's right, that's why I'm missing
it. I'm back on it.

THE COURT: 18 is your -- you typed one aider and
abettor.

MR. HALL: I got it now, sorry about that.

THE COURT: 19 are the elements of the crime of

18
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affray. 20 is the elements of the crime of challenge to
fight. And it's my understanding the defense is stipulating
to death ensuing being an element of the offense as it’s
charged in 20.

MR. LYON: Yes, your Honor.

THE COURT: 21, the elements of carrying a
concealed weapon. 22, the crime of discharging. 23, the
elements of murder. 24, murder is divided. 25, malice
aforethought as used in the definition of murder. My
understanding, the defense is stipulating to this language.

MR. LYON: Yes, your Honor.

THE COURT: As well as the State?

MR. HALL: Yes.

THE COURT: 26, wanton conduct. 27, express
malice. In this instruction, i£ i5 a restatement of the
statute, but the second paragraph, line 4, reads, "Malice may
be implied."™ My understanding, counsel for the State and the
defense are specifically requesting that we use the word
"may" rather than "shall," as contained in the statute.

MR. LYON: Yes,.your Honor.

THE COURT: Murder in the first degree is
perpetrated by means of any kind of, that's instruction 28.

Lying in wait is defined, is 29. If you find the

defendant committed the offense of challenge to fight, 30. A

19
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534

4




Py 1y

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

20

criminal gang means, 31. The elements of gang enhancement
are —-- will be 32,

Gang evidence is not admissible to show, is 33. I
think that was the special instruction that we were giving
based on my earlier rulings on the gang enhancement evidence,
and the defense request.

The killing of another person in self-defense is
34. This is -- we have been calling this the Runyon
instruction, it has been modified to include changes that
relate to killing -- self-defense or in defense of another.
So there are several changes that were made, I think the
defense is stipulating to those changes.

MR. LYON: Yes, your Honor. And I think there was
also a redaction regarding the reduction of the offense from
murder to manslaughter?

THE COURT: Yes, that was reviewed, changed. Okay,
35, if you find that the defendant conspired and/or aided and
abetted. This has been modified, and it's my understanding
the defendant is gtipulating to the content as it's now been
modified.

MR. LYON: Yes, your Honor.

THE COURT: 36, counts 2, 5 and 7 —— I'm sorry, 2,
5 and 6 contain multiple theories of liability. This

instruction has been provided to the Court jointly by

20
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534

4777




i

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

21
defendant and the State, is that correct?
MR. HALL: Yes.
MR. LYON: Yes, your Honor. .
THE COURT: A witness who has special knowledge‘
will be 37. You are the sole judges of credibility,
instruction 38. 39, neither side is required. 40, you are

not called upon. 41, a separate crime is charged against the
defendant in each count. 2And it's my understanding that the
defense is requesting the last language, if you find the
State failed to prove an element of a particular count, you
must find the defendant not guilty as to that count?

MR. LYON: Yes, your Honor.

THE COURT: Applies to a person is 42. On arriving
at a verdict, 43. Although you are to consider, 44. It is
your duty as jurors, 45. Upon retiring to the jury room, 46.

State, do you have any additional instructicns to
offer at this time?

MR, HALL: No, your Honor.

THE COURT: Defense, do you have additional
ingtructions to offer at this time?

MR. LYON: Yes, your Honor, we have —-— I'm not sure
how best to identify them. We have what we -— what I've
characterized previously as our theory of defense

instruction. It reads: Defendant Ernesto Gonzalez asserts

21
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as his theory of defense that he acted in lawful defense of
another. If you find that Defendant Ernesto Gonzalez acted
in lawful defense of another as set forth in these
instructions, you cannot convict him of counts 1, 2, we
included count 3, 4, 5, 6, and 7.

We would request that instruction based on the
authority under Carter and Crawford. The Carter decision
suggests that if a theory of defense instruction is offered,
that should be provided by the Court, and there is some
discussion about including within the theory of defense
instruction the duty to acquit language.

There igs the citation to Runyon and Honeycutt and
Crawford, the rationale being it places the defendant on
equal footing with the State, beéause standard instructions
in criminal cases generally articulate the State's theory of
the case, and we think this is a more -- a clearer version of
the theory of defense.

THE COURT: State?

MR. HALL: Your Honor, I think the theory of the
defense is contained in the Runyon instructions and the other
instructions. And in addition, the last instruction akout
deciding each count separately is also an instruction that
addresses that same issue. So we don't need an additional

instruction, I think it's redundant, repetitive, not
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required. Thank you.

THE COURT: I'm going to have the clerk mark this
as Defendant's Rejected A. I am not going to give it because
I think the theory of the defense case has been instructed,
with regard to the instruction 28 as well as the wanton
conduct, 26, and the malice instruction, 27, that all deal
with the theory of the defense.

and also, the Court having given the Runyon
instruction regarding elements, and the finding of -- the
defendant not guilty, as well as the last instruction that
directs the clerk -- directs the jury to find the defendant
not guilty of an element that has not been proven. Therefore
I think it's the cumulative, and I'm going to deny it. Yes.

MR. LYON: Alsoc we have it was in the original
stack as instruction 14, it's the instruction that talks
about circumstantial evidence, and if guch evidence -- if one
conclusion can be looked at as guilt, and one conclusion can
be looked at as innocence, then the reasonable conclusion
should fall to the side of the defendant and an acquittal
should be rendered. I think the Court had issued that this
was a discretionary instruction, we would ask the Court to
exercise your discretion and issue that instruction,

THE COURT: Counsel?

MR. HALL: Your Homor, we oppose that instruction,

23
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we think it increases the burden of proof beyond a reasonable
doubt, it is an unnecessary comment on circumstantial
evidence, I think the law is that circumstantial and direct
evidence are entitled to the same weight, and that that is a
question for the jury. And we would oppose that instruction
ori that basis.

THE COURT: Okay, the clerk will mark this
instruction Defendant’'s Rejected E. The Court will not
exercise its discretion and give this instruction. I feel
that it's cumulative, unnecessary, and the jury is adequately
instructed as to all the theories of the case in the packet
that I propose giving. The Court has reviewed Bails, 96
Nevada 388, and Falkenberger.

MR. LYON: The next one we had was instruction 15
in the original packet, just again talking about
circumstantial evidence alone could be sufficient to sustain
a conviction. Again, I think this is a discretionary
instruction. Our belief is if we're dealing with
circumstantial evidence, there is a difference in the way the
jury may review that evidence. We think this instruction
should be given by the Court.

THE COURT: Mr. Hall.

MR. HALL: We'll oppose that instruction on the -

same basis, it's redundant and not required, as it's covered
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by the instructions.

THE COURT: Okay. The Court finds that I am going
to mark this Defendant's Rejected C. I do believe that the
instruction as written does impact on the reasonable doubt
instruction, does seem to give a different burden with regard
to circumstantial evidence, which would not be appropriate.
And the Court feels that the argument that can be made aboﬁt
the evidence in this case can be made without the
instruction. 1In addition, this case does not involve just
circumstantial evidence, for all those reasons I'm denying
and rejecting the instruction.

MR. LYON: The next one we had was instruction
number 71 under the packet, it's the citation to Origel,
that's O-r-i-g-e-1, hyphen Candido, C-a-n-d-i-d-o versus
State, 114 Nevada 378, it's just language taken from that
case that we believe clarifies the gang enhancement charge in
this matter, and would regquest the Court to s¢ instruct.

THE COURT: Mr. Hall.

MR, HALL: Your Honor, that cite, essentially what
they've cited is dicta. Yoﬁr Honor, that case, it is not the
holding in the case, not the law of the case. I think it's
argument as opposed to a statement of law. And for those
reasons we oppose that instruction.

THE COURT: Court will mark this instruction
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Defendant's Rejected -- E?

THE CLERK: D.

THE COURT: D as in David, and I am rejecting it
because I think although the case Origel does make a
statement, it is dicta. And the other instructions clearly
instruct as tec what's necessary for an act to be benefiting a
gang. Therefore, I think it's adequately instructed in the |
other instructions to allow the defense to enter their
arguments. I do find the last line especially to be
argument. It's rejected.

MR. LYON; The next one we had proposed was this
references 82B in the original packet. This was a proposed
instruction dealing specifically with the testimony, although
our proposed instruction was left -- it references a bl;nk
name, this would be specific to the testimony of Mr. Rudnick,
and specifically the fact that we believe there was evidence
supporting the fact that he had received favorable treatment
for his testimony, that criminal charges had been dismissed
against him, and other similar type favorable treatment.

We think that this instruction is necessary to
specifically delineate thosge issues to allow the jury to
assess his credibility beyond the other credibility
instructions that the Court has provided. We would ask that

that be -- the jury be so instructed.
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THE COURT: Mr. Hall.

MR. HALL: Your Honor, we oppose that instruction
based upon the fact that it unduly singles out one single --
singles out a witness, and requests that he be treated
differently than all the other witnesses, when in fact many
of the withesses had a gsame bias, or a bias with respect to
their testimony. So we think it's unfair, it's -- that issue
is covered in other instructions, specifically a credibilify
instruction, which does cover bias. BAnd so for those reasons
we oppose that instruction.

THE COURT: The clerk will mark this instruction
defendant's instruction next in order,

THE CLERK: E.

THE COURT: And rejected. And I am finding that it
is unnecessary dgiven instruction 38, which discusses all the
different elements to be considered by the jury in reaching a
credibility issue. I also find that it would be
inappropriate to single out any one witness, especially in a
case where most of the witnesses, the lay witnesses certainly
had interests other than solely being a lay witness here. So
based upon the allegations of the gang enhancement.

Therefore I find it to be inappropriate in this case, and
reject it.

MR. LYON: That was all the additional proposed
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instructions we had, your Honor.

THE COURT: State have any objection to the packet
as I intend to give it now, the instructions? -

MR. HALL: No objection.

THE COQURT: Defendants, any objection to the packet
as I intend to give it?

MR, LY¥CN: Ne, your Honor.

THE COURT: Now, with regard to instruction number
13, there was some discussion in chambers regarding that -- I
guess, I'm sorry, it's instruction 12. And it's my
understanding because of the length of that instruction, I
think it's seven pages, counsel is stipulating the Court will
not read that instruction to the jury. It will go to the
jury, but I won't read the instruction. Is that correct?

MR. LYON: That's correct, your Honor.

MR, HALL: Correct.

THE COURT: That stipulation will be granted, and
the Court will not read that instruction.

Okay, we have verdict forms. Counsel, you've been
provided with copies of the verdict forms. State, do you
have any corrections or changes to make to the verdict forms?

MR. HALL: No, wyour Hcnor.

THE COURT: Defense, do you have any changes,

corrections or objections to the verdict form?
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MR. LYON: No, your Honor.

THE COURT: The verdict forms will be provided to
the clerk for presentation to the jury once they begin
deliberating.

Counsel, do you stipulate to the Court reading the
instructions prior to closing arguments?

MR. LYON: Yes, your Honor.

MR. HALL: Yes, your Honor.

THE COURT: With regard toc a couple of -- we have
some evidentiary issues that I'd like to rule on and resolve.
One is the 28 series of photographs, they were marked 28A
through G as in George, but the clerk -- we thought on the
exhibit list it said 28 A tﬁrough G George, but the clerk
actually marked 28 through H, Harry. So she has those
exhibits for your review at this time. You all stipulated to
the 28 series being admitted, and we didn't know what that
stipulation meant in liéht of the typographical error in the
trial exhibit list,

MR. LYON: We would stipulate to those exhibits,
your Honor.

MR. HALL: Same.

THE COURT: So you want H, is that correct?

MR. LYON: Yes. Yes, your Honor.

THE COURT: So the record will reflect 28A through
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H, ag in Harry, are admitted.
(Exhibit 28A-H admitted.)

THE COURT: There's a request from the State for me
to admit Exhibit 39-1, an autopsy photograph. There was an
objection by the defense. I'm denying the regquest of the
State, it will not be admitted. I think it's adequately
covered in the pictures that were provided previously and
utilized by the medical examiner.

With regard to Exhibit 62, and 66 through 69, there
are red and yellow flags on-those exhibits. You all moved
their admission, but do vou stipulate to the removal of the
red and yellow flags?

MR. LYON: Yes, your Honor.

THE COURT: Do you want to look at it?

MR. HALL: No, I know what they are. And --

THE COURT: I don't know if you want them off. We-
don't know.

MR. HALL: I don't think they need to come off. I
think it’'s an aid to the jury if they want to track down
these particular calls. What they are is the raw phone
records that -- and so there's obviously a large stack of
paper, and to go through those and try and find a specific
telephone call would be almost impossible for our jurors. So

it doesn’'t necessarily highlight anything, but the calls
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we've already highlighted by virtue of.the compilation that
we have in Exhibit No. 64 and 66. So I don't think they need
to come off, it doesn’'t unduly highlight any testimony, which
is typically the objection.

MR. LYON: My understanding was those tabs were put
on there to facilitate the witness' testimony once those
binders were used during trial, not to comment on the
evidence or assist the jury in finding phone calls. B2And so
we would object on that basis. That wasn't what was
originally represented by the State as the purpose of those
flags.

THE COURT: Based upon that understanding when you
marked the exhibits, I'm going to direct the clerk to go
ahead and take the flags off.

Exhibit 117A through F, that is our four DVDs and
two diagrams. Those DVDs were not played during the course
of the trial, but you all stipulated to their admission. You
also stipulated to Exhibit 160, which we think is a
transcript of the fourth DVD. So my habit is usually not to
admit both oral statements as well as transcripts. The
transcripts are usually used for record keeping purposes, and
to allow the court reporters not to prepare a transcript of
the CD that's played, if it's admitted and played into the

record. So we usually mark these for demonstrative purposes
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only. We're not sure what your intent was.

MR. LYON: The other issue, your Honor, is the
transcript, we do have scme redactions that need to be made
to the transcript. Because there are references to -- within
the transcript. References, for example, to the gun issue
between Mr. Rudnick and Mr. Gonzalez that the Court has
previously ruled on. So I think it would be appropriate not
to admit the audio recordings, because that's going to be
virtually impossible to redact, and just put in the
transcript. But we do need to redact those -- Mr., Houston's
gone through those, I have a list of the page numbers and
lines that need to be redacted.

THE COURT: Counsel for the State?

MR. LYON: And we've given this to the State, I
believe.

MR. HALL: Right. We disagree with their
contention that it needs to be redacted. The defendant took
the stand. The transcript references the defendant meeting
with Gary Rudnick, it references him dyopping off the gun
that he said he threw in the trash, itlreferences —-—- it does
reference some drug trafficking down in Mexico, so we would
agree to redact the drqg trafficking. Other than that, T
don't think it should redacted.

MR. LYON: The Court has already ruled on this, and
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it would be unfair to have that information come in through
the back door, so to speak.

THE COURT: Well, I ruled prior to your.client
taking the stand, so my ruling wouldn't stand if your clienf
testified to something different. This would certainly go to
impeachment. The problem --

MR. LYON: He wasn't asked these gquestions, though,
your Honor.

THE COURT: Well, the problem I have is you all
stipulated to this, 'so it's admitted. And now you want me to
unadmit it. Which if I have a good legal basis to do it,
maybe I can. But doesn't sound like if there's something in
the transcript that saia -- thatlyour client made a statement
to —— that Mr. Rudnick said your client gave him the weapon
and he disposed of it? Is that --

MR. HOUSTON: Na, your Honor, this is about the
case where Rudnick claimed that.the client had wvisited him in
the past, and when he would go into a foreign country he
would leave a gun at his house, and when he would return he
would pick the gun up. It had nothing to do with the
September 23rd incident.

THE COURT: Can I have.the list of redactioms that
you're asking for?

MR. HOUSTON: Sure.
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MR. HALL: Your Honor, that in itgelf is a
misstatement. Because at page 170 one of the redactions that

they wanted it says, "This is where I get kind of confused,

okay, and T told —-" I'm sorry, it says, "I just have one
question that I can think of." And this is Ron Bigby asking
Gary Rudnick. "What happened to the gun?"

"Romey called me up like a couple days later, like
after the meeting, he was going to come by my house and drop
off the gun. And that the gun was going to go to Tijuana, so
wherever -- whoever was running the run-down, because there
was a drug -- we had go down and get drugs soon, it was like
right after that we had to make a delivery, come back up to
California. So whoever was going to Tijuana was going to
take that drug and drop it off to Tijuana."

MR. HOUSTON: Your Honor, I think that's what he
certainly could have asked him on the witness stand, and he
didn't.

MR. HALL: We asked what happened to the gun and he
gaid he threw it in the trash.

THE COURT: That's all he has to do.

MR. HOUSTON: Well, when you impeach, I guess is
the point, then impeach at that time what the witness said.

THE COURT: This isn't purely impeachable, but you

have to remember this is a statement by a defendant who is on
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trial, which means it's not hearsay. It's admissible, His
whole statement is admissible. Unless there's a basis to
exclude it because it is highly prejudicial, inflammatory,
irrelevant, and those things. Now, that statement, you all
stipulated to not use parts of this initially.

MR. HOUSTON: Right.

THE COURT: But onée your client took the stand,
it's possible that statements he made prior become
admissible.

MR. HOUSTCON: I agree.

THE COURT: And not just for impeachment.

MR. HOUSTON: I agree. The difference is if you
ask the witness while the witness is on the witness stand, - he
has the opportunity to then clarify or in fact correct his
answer. 8o if it's being used.for hig impeaching theory,
then clearly that would be inappropriate. What would then be
the other theory?

THE COURT: 1It's a prior inconsistent statement,
that's not pure impeacﬁment.

MR. HOUSTON: Well, your Honor, if you've got --

THE COURT: Against interest. This is a statement
against interest, isn't it?

MR. HOUSTON: If we're talking about the one

statement Mr. Hall is reading concerning the page 170, I
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believe, that is his argument. But as the Court will note,
there are a number of redactions. And primarily I was
directing those redactions to the areas of concern regarding
Mr. Gonzalez's supposed visits in the past, before this event
even occurred. And I think you'll notice those are the
specifics of the first -- until we get to page 170, 171, 172
and 173, those deal exclusively with that area.

THE COURT: Okay, it's -- on your list it just says
page 171. |

MR. HOUSTON: Right.

THE COURT: Is it the ﬁhole page?

MR. HOUSTON: Yes, your Honor, if there were no
page and line numbers, ves.

THE COURT: And that's based -- isn't all that
discussion about what was going to happen -- what was the
discussion afterwards, that relates to that text message that
was admitted?

MR. HOUSTON: Yes, your Honor, that would be
relating to that text message.

THE COURT: Okay. And what about 1727

MR. HOUSTCON: Same issue, I believe, your Honor.
This also incorporated the statements of, quote, running
drugs, that I think the Court.had also ruled inadmissible.

And again, no questions were asked of the defendant as far as
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that issue.

THE COURT: Okay, Mr. Hall, when you said you
agreed about the drugs, are you referring -- are you agreeing
to, "so whoever was running the run-down, because that was
drugs," are you referring to that? Line 18, page 1707

MR. HALL: Right.

THE COURT: You're agreeing to redact that?

MR. HALL: I'll redact that. Aand that would
continue on, your Honor.

THE COURT: Okay now, 67, you asked for page 67,
line 3 through 19, is that correct?

MR. HOUSTON: Correct, your Honcr. That's the way
he speaks. "We had a big meeting, after a couple of days he
was going to drop off a éun af my house. I don't know if it
was the gun that he used or just a gun that he always drops
off at my house.™

I think that's where he's saying he doesn't even
know whether it's the same weapon that would have been
utilized on September 23rd.

THE COURT: And then page 26 is, "So when Romey
would go across the border all the time he would always stop
at my house and lock up his guns"?

MR. HOUSTON: Right, that one has no reference

point to September 23rd at all.
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THE COURT: Okay, that was the subject of a request
to have a hearing before it was put out, and I think you
withdrew that request, Mr. Hall, after the testimony of
Mr. Rudnick, clarifying the statement. So I'm going to allow
for that to be redacted. That's page 26, the request,
page —-

MR. HOUSTON: Your Honor, that's 23 through 247

THE COURT: Yes.

MR, HOUSTON: Thank you, your Honor.

THE COURT: Page 67, that relates directly to thé
conversations and testimony of the witness, of the accused,
therefore I'm going to deny your request to redact. Page
170 —-—

MR. HOUSTON: Your Honor, there's one porfion that
says, "I don't know if it was the gun that he used or just
the gun that he always drops off at my house." And with
respect I would ask that we redact, "or just the gun that he
always drops off at my house," that doesn't relate to the
September --

MR, HALL: Well, it relates to him saying he didn't
have a gun. And this says he always has a gun.

THE COURT: I'm going to overrule that request.

MR. HOUSTON: Okay.

THE COURT: 170, lines 14 through 28. That will be

38
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534




L

10

11

12

13

14

15

1a

17

18

19

20

21

22

23

24

39

redacted to delete the discussion about drug trafficking.

MR. HQUSTON: Thank you, your Honor.

THE COURT: You'll have to figure out how to do
that. B&And then page 171, I haven't carefully read the entire
page of 171, 172, and 173, but I don't think there's anything
here about the drug trafficking, which was the subject of the
Petrocelli hearing.

MR. HOUSTQON: No, your Honor.

THE COURT: And therefore your request is denied.
S0 what I'd like the State to dois make those redactions,
provide it to the defense, and then we will have Exhibit 160
as redacted marked as 160A. And that will be -- or mark it
as 160, and mark the unredacted version as 160A. So you're
goeing to have to recopy the whole thing. But for the jury it
won't have any highlights, it will just have the redaction.

MR. HHLL: Okay.

THE COURT: OQkay. Now, Myr. Hall, I need your
position with regard teo 117. The defense is asking that we
use the transcript because it can be redacted easier than
117A. That was stipulated in also, but it's not usually my
policy to give a transcript to the jury and the DVD.

MR. HALL: We'd just go with the transcript.

THE COURT: Okay. Counsel?

MR. HOUSTON: That's fine, your Honor.

39
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THE COURT: So 117A through F are withdrawn. There
were also two diagrams contained in that package that were
written by Mr. Rudnick as he was being interviewed.

MR. HALL: Didn't use them.

THE COURT: Okay, so —-—

MR. HALL: Well, I would like the diagrams in since
the statement does reference the diagrams. 5o.

THE COURT: Okay, so 117A through D, the DVDs, will
be withdrawn. Held in the court record, but not admitted to
the jury. Exhibit E and F, which are diagrams, will remain
exhibits. And admitted to the jury.

Exhibit 159 was admitted for demonstrative purposes
while a CD was played. And it's a redacted transcript of an
interview between Ernesto Gonzalez aﬁd Detective Kirby. The
Court, based on the motion of the defense, asked the State to
not play that portion that dealt with the gun. And then I
think the State, after that, requested the ability to put
that evidence before the jury.

MR. HALL: Correct.

THE COURT: And I have not ruled on that, and I
don't know if the defense has made a receord with regard to
your position. The CD is not redacted, we just stopped the
playing of the CD, and it's marked as 162, and it's admitted.

And the transcript has not been redacted, I just drew a line
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through where to stop, and that was marked as Exhibit 159 and
admitted for demonstrative purposes.

Counsel, any objection to that portion of the
transcript now coming in?

MR. LYON: Yes, I think we did present the argument
thaf it was improper impeachment, similar to the ardgument we
just raised with Mr. Rudnick. If this was something that
Mr. Hall wanted to impeach Mr. Gonzalez with, the time to do
that was when he was testifying, not by way of now adding
this information in after the fact.

THE COURT: Mr. Hall?

MR. HALL: I recall asking the defendant abcout the
gun, what happened to the gun, and this goes directly to his
credibility, and that's why I think it's relevant and
probative and should be admitted.

MR. LYON: 2and I think the other issue, now that
I'm remembering it, was.Mr. Gonﬁalez, when asked, did he lie
or mislead Officer Kirby, or not tell Officer Kirby the
truth, Mr. Gonzalez admitted that he did not tell Officer
Kirby the truth.

So there was no need to impeach that, because
Mr., Gonzalez was on the stand saying yes, I did not tell
Officer Kirby everything about the gun.

THE COURT: And the gun we're talking about is the
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gun that he was arrested in possession of?

MR. LYON: Correct, it has nothing te do with the
September 23rd ingident. This is all related to possession,
and what he did with the gun on —- this Steyr event.

THE COURT: I think it has do with how he got the
Steyr pistel, in that he said on the stand on direct
testimony that he bought it at a gun show, and he told
Detective Kirby that he didn't know where he had gotten it.
Maybe somebody had given it to him, one of his club members,
but he didn't know, and he didn't know where it came from.

MR. LYON: Right. B&And so I think the question
rosed to him, were you being truthful with Detective Kirby or
Officer Kirby, and he said no, I Qasn‘f truthful with him
when I was discussing how I got the gun.

And so he used this to -- I mean, that is the
truth, he wasn't being truthful with O0Officer Kirby. So for
impeachment purposes there's nothing to impeach.

THE COURT: This particular testimony is -- and I
guess I'll give the State an opportunity to tell me how it's
relevant in and of itself to this particular crime. Unlike
the other testimony that I'm letting in owver the objection,
because it is relevant to the crime charged, and it's a prior
inconsistent statement made by the defendant against

interest.
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This is not necessarily a statement against
interest made by the defendant in and of itself, and it
impeaches on an extrinsic item, and it's -- he's admitted he
lied. So tell me why TI'd let it in.

MR. HALL: I'll submit it, your Honor.

THE COURT: I'm going to leave it out, we'll redact
the transcript. 159, the clerk will redact —- will mark this
as 159A, and will redact the last pages after my red line,
and mark that 159, and that will be the one that goes to the
jury.

The actual interview that was played can't be
redacted on short notice, I don't think, can it?

MR. HALL: We could probably get it in.

THE COURT: It's up to you, whichever way you want
to do it. Do you want -- currently 159 in its redacted
format as admitted, but we don't have it redacted. And 160,
the transcript —— I'm sorry, 159 is the transcript. Sorry,
162 is the CD that has not been redacted.

MR. HALL: We can go with the transcript, I think
it's a good idea.

THE COURT: So we'll go with 159 and the transcript
instead. So the clerk will mark that as admitted, it will go
to the jury. 162 will remain part of the record but not go to

the jury because it's not redacted.
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(Exhibit 159 admitted.)

THE COURT: Are we okay, Marci, on 164 and 1657
Okay, 164 and 165 were offered at the end of the day. So
they were marked. And then that was some of the discussion
at the bench that you wanted to go over all the evidence, and
the defense stipulated to letting you do whatever you asked
for stuff to be admitted. So all we have are 164 and 165
marked.

MR. HALL: Move for the admission.

MR. LYON: If we could see those again, your Honor.

THE COURT: Sure.

ME. LYON: I don't remember what they are.

THE COURT: Counsel.

MR. HOUSTON: Your Honor on Exhibits 164 and 165,
they constitute bits and piecés of the January 5th, 2012
debrief by Eric Bennett and Neil, Homeland Security, as it
concerns their debrief of Mr. Rudnick. And as a cocnsequence,
I think what the State has done is pulled some pages out of
the transcript and asked the Court to allow them to be
introduced for the jury's use. Clearly, they can argue what
they need to argue. They had Bennett on the stand and
certainly could have asked him in reference to issues
concerning the transcript, if their worry was trying to

straighten out something Mr. Rudnick had said.
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But again, we're being asked to accept a portion of
a transcript which we would object to on both counts, 64 and
65.

THE COURT: Has the whole franscript been marked in
its entirety?

MR. HOUSTON: No, your Honor, only these two

portions.

THE COURT: Okay.

MR. HOUSTON: I'm Sorry.

THE COURT: Can I look at them? Thank you.
Mr. Hall.

MR. HALL: Your Honor, this goes to the statements
that were taken out of context by defense counsel.
Specifically, I think the pages in the 40 page area talk
about Mr. Rudnick, and Mr. Houston made a big deal out of
Gary Rudnick, he was trying to élaim that Gary Rudnick was
extremely intoxicated on September 23rd. And that portion of
the transcript talks about Gary Rudnick being -- having a bad
day, his head being messed up when he was arrested. So he
totally took those out of context and put them on the wroné
day. And additionally, those talk about there not being any
kind of a negotiation, not talking about this case. When
Mr, Houston was trying to claim that Rudnick was getting a

deal from Bennett by not following through with charges
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related to drug trafficking, and making a deal on this case,
and getting the benefit on this case.

So that's what those pages go to, under 47.020 I'm
entitled to admit those portions of the transcript, and if he
wants the whole transcript of the deal be admitted I would
certainly agree to that.

MR. HOUSTON: Your Honor, the problem with the
thought process 1s thizs. Mr. Hall had both Mr. Rudnick and
Detective Bennett to speak with, to clarify any issues or
questions he may have had as it concerned Mr. Rudnick's
testimony. 2nd this is kind of an after the fact remedy,
because it was forgotten in reference of either direct of
Bennett or direct of Rudnick. &nd this is an attempt to
shore up something that should have been taken care of on his
redirect on one or both of these specific witnesses. |

And at this point now we're being asked to allow
additional testimony essentially by virtue of the
transcripts.

MR. HALL: So clearly, he wants to continue with
his charade and deception, and when we try to correct it by
introducing the appropriate portions of the transcript, he
wants to object.

MR. HOUSTON: Well, your Honor, I think if you look

at the February 15th transcript, you'll see Mr. Rudnick says
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he had a let to drink that day. BAnd if the Court wants to
give me a second, I'll give you a page and line cite. That's
hardly a charade.

MR. HALL: That's not what he's talking about,
though.

MR. HOUSTCON: The concept is if he's congerned
about Rudnick being drunk that day, he's saying it repeatedly
in different areas. But all that being said, I think it's
another way of just trying to correct a mistake that occur;ed
during a portion of recross.

THE CDURT: Okay, I'm reading this and I'm not
seeing what the relevance of these particular portions are.
So I think you're going to have to be more specific with me.
to tell me what part Mr. Houston misled the jury about in his
direct questioning, or his cross—examination. And then I
guess the question is why should we admit the transcript
rather than a person to testify in rebuttal.

MR. HALL: Okay, let him talk about it, it doesn't
matter. Keep it out, let's just move on. I reserve the
right to introduce it if he starts lying about 1t.

THE COURT: Yeah. I would like you both to review
this and make sure there's nothing in here that was taken out
of context which you'll somehow argue --

MR. HALL: I'll tell you what's out of context,

47
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specifically. I'll show you real quick.

THE COURT: Obviously a question, a leading
question isn't evidence. So if the guestion itself was taken
out of context --

MR. HALL: 8o first of all he was asking about
promises, and we asked about promises, and we did cover that
with Eric Bennett. But he says right here, "Obviously, well,
I can't make any promises, right?" And so that goes to
referring to page 42 of Exhibit 165. And they go on to
discuss the fact that there were no promises regarding that
or witness protection. Then I go to pages —-

THE COURT: But didn't Eric Bennett say that on
the stand?

MR. HALL: He did say that. But just wait and see
what happens tomorrow when he starts arguing that there in
fact was promises from Eric Bennett. That's the purpose of
this.

MR. HOUSTON: Your Honor, my argument tomorrow is
not whether or not it was Eric Bennett's or whomever, it's
clear that Mr. Rudnick felt there were certain promises made
to him, and that's evidenced by the jail calls. I mean, I
don't create Mr. Rudnick's conversations with his wife, the
Court heard them.

MR. HALL: Well, there's conversgations with his

. 48
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wife, and there's conversations with the guy whe can make the
deal, that's the point.

MR. HOUSTON: Actually, the guy said that he'd make
all of his cooperation known to Mr. Hall. That's what he
said. So the concept of whether there were promises or not,
we also know there's portions where this transcript actually
begins literally in the middle of -- excuse me, is shut off
in the middle of a debrief., It's not even a complete
transcript. Somebody realized they made a mistake and left
the recorder on and they went and turned it off. And so
really? That doesn't seem to sound too genuine as far as the
purpose of this transcript to begin with.

This transcript was a mistake, and I think the
Court may recall there was a lot of discussion about why it
wasn't turned over. BAnd at first everyone was told this was
not a recorded event, and then they found the one half of the
transcript later. And that's when it got turmned over.

So this -- everything we're speaking of, Bennett
had a chance to talk about. Bennett rebuffed it, Bennett
said it didn't happen, Bennett said he didn't make any
promises, and so he it. It is argument from that point,

Mr. Hall has in what he is now attempting to offer to put in,
and it's already been taken by way of testimony from live

witnesses. As opposed to a transcript, attempting now at
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this point to somehow wvouch or refurb the witness who has
already testified,

MR. HALL: Specifically at page 22, where -- in
Exhibit 165 where the defense was trying to claim that he was
making phone calls to buddies. This transcript goes
specifically to that. Where he says, quote, "I mean, I'ﬁ :
goeing to do what I got to do, 'cause it's messed up my life
bad."

"Well, it's, like, should be pretty clear that,
you know, the club obviously did this shit to you."

"Yeah, so I think at this point in life --" so it
puts everything in context with respect to the interview of
Eric Bennett. So that's why I thought it was important.

THE COURT: Okay, I think Eric Bennett did testify
as to there were no promiges, so that evidence can be argued
by you without the transcript coming in.

_The guestion of why he was making a statement, is
that what you're referring to? That he was making the
statement because he was in outs with the Vagos? Is that
what that relates to?

MR. HALL: No —--

THE COURT: The purpose —-

MR. HALL: No, that was the question, the man

trying to get him to give them some information about the
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Vagos. §o it was kind of preliminary discussion.

THE COURT: Okay, at this point I am not going to
admit the exhibit, But I.think there's enough evidence in
the record already from Detective Bennett to allow you to
argue the flip side of Mr. Houston's argument.

Okay, you all marked 158, which was an indictment.
I think you meant it to relate to Gary Rudnick, because you
also marked and stipulated to the admission of the transcript
of his guilty plea, and his guilty plea memorandum.

The problem is he did not plead to that indictment.
He pled to the --

MR. HALL: That's not the purpose of the
indictment.

THE COURT: ©h, okay. So which indictment did you
want?

MR. HALL: The original. The first one. November
9th.

THE COURT: Okéy. And is that the one in this
boqk? Then that's the exhibit that was marked and admitted.
Thank you. Then there's nothing further with regard to --
that we have with regard to evidence.

Many of the exhibits that were stipulated admitted
were not shown to the jury, and they're weapons that are

contained in boxes of evidence.
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MR. HALL: Right.

THE COURT: I would like to have a stipulation from
you that we can have the bailiff inspect all of those boxes
before they go into the jury room, confirming two things.
One, that they're not operable, that they've been rendered
safe: and two, that there's no bullets contained in the
envelopes or boxes that are going in.

Our normal process is to give the jury all the
tangible evidence except bullets, and retain the bullets. If
they want the bullets, we exchange them for the weapons,
that's our normal process.

MR. HOUSTON: That's stipulated, your Honor.

MR. HALL: Stipulate.

THE COURT: So we will do that, and the bailiff
will assist the court clerk in making those -- and so some of
the boxes will be -- have to be opened by the bailiff.

MR. HOUSTON: That's fine.

THE COURT: Because they haven't been opened so
far. oOkay, I think that's everything that we had. Were
there any other exhibits that were not admitted or should
have not been admitted?

MR. HALL: I think we're okay.

MR. HOUSTON: I guess we're ready, your Honor.

THE COURT: Okay. And we're ready. We'll see you
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tomorrow morning at --

MR. LYON: Your Honﬁr, there was one other issue.

THE COURT: Okay.

MR. LYON: Regarding the rebuttal witness.

MR. HOUSTON: Oh, yes.

MR, LYON; It's our understanding that the witness
is coming in to basically say that -- to rebut Mr. Gonzalez's
testimony, reportedly, that there is ~- that there was no
rivalry between the San Jose vagos and the San Jose Hells
Angels. This is something that has been discussed numerous
times throughout the course of the trial. 1In our.research
there's Sebastian versus State case at 113 Nevada 669, and
the Morrison case at 101 Nevada 233, that suggest that proper
rebuttal is for any new issue that has been raised in the |
defense case.

It certainly wasn't a new issue that was raised by
Mr. Gonzalez -- or by us in the defense. The rivalry or
purported rivalry between the twoc clubs in San Jose, again,
has been replete throughout this case.

Additionally, Mr. Gonzalez's testimony €o that I
believe iz basically that they coexist with each other, and
we're uncertain as to whether this witness is -- you know,
how that's rebuttal to Mr. Gonzalez's testimony. So we would

request at least an offer of proof to get some understanding
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before we get in the morning and go put this testimony on.
MR. HALL: I'm not going to call anybody.
THE COURT: Okay.
MR. HOUSTON: Thank you, your Henor.
THE COURT: Thank you, court is in recess.

(Recegs.)
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RENO, NEVADA, WEDNESDAY, AUGUST 7, 2013, 7:40 A.M.

THE

(Jury absent.)

COURT:

Okay, the record should reflect we're

convened outside the presence of the jury. My understanding

ig that we settled the instructions yesterday afternoon, and

we now have a substituted 25 that reflected the discussions.

Have you all had an opportunity to review that exhibit 25 —-

instruction 25
MR.
MR.

THE

TEE

MR.

THE
understanding
admitted. The

enumerated the

?

HATLTL:

LYON:-

COURT:

LYON:

COURT:

HALL:

COURT:

Yes.

Yes, your Honor.

And does it reflect the discussion?
It does, your Honor.

Mr. Hall®?

Yes, it's fine.

Okay. So we'll use that. It's also my

that Exhibit 78E was alsc admitted or should be

series 78 was offered, and the Court

alpha but did not realize there was a 7BE

also. So that should have been admitted when you offered 78.

Any objection,

Mr ., Houston?

MR. HOUSTON: ©One second please, your Honot.

THE

COURT:

Okay.

MR. HOUSTON: Your Honor —-—

THE

COURT:

Clerk will show you.
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MR. HOUSTON: I don't have a 78. Which number
again, your Honor? 787

No objection, your Honor.

THE COURT: Okay, sc any objection, Mr. Houston?

MR. HOUSTON: No, your Honor, thank you.

THE COURT: Mr. Stege?

MR. STEGE: No.

THE COURT: Okay, then that's handled. Also I
think it's appropriate to make a record with regard to the

settlement of the instructions, that the defense specifically

 requested that no lesser included instructions be offered

with regard to any of the charges. 1It's my understanding
that was a specific request, and a strategic decision made.by
the defenze. Mr, Houston, would you make a record?

MR. HOUSTON: Yeg, your Honor, we had the
opportunity to speak with Mr. Gonzalez and presented the
notion of either arguing for and hopefully tﬁen receiving
lesser includes. During the course of our discussion it was
Mr, Gonzalez's decision, and the counsel concur, that we do
not want lesser includeds in this case. It's either going to
be one way or another, as opposed to meeting in the middle.
He understands the significance of that, and so therefore we
had requested no lesser includeds. Mr. Gonzalez of course

concurs,
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THE COURT: Mr. Gongzalez, you understand what's
going on here?

DEFENDANT: Yes, your Honor.

THE COURT: And you agree with what Mr. Houston
said?

DEFENDANT: Definitely I do, yes.

THE COURT: Is the State comfortable with the
record?

MR. STEGE: Yes, your Honor, including that he's
specifically not asking for a manslaughter lesser included.

MR. HOUSTON: Specifically, we're not asking for a
manslaughter lesser included.

THE COURT: Or any ofhers that may have been
available.

MR. HOUSTCON: Or any other.

THE COURT: Okay, thank you.

MR, HOUSTON: Thank you.

THE COURT: Also yesterday a motion to compel
election between multipliciocous murder counts was offered and
made by the defense, argued by the State. The Court at this
time is denying that motion. I think we dealt with any
issues that we found based upon the charging document in the
jury instruction, and I certainly will listen to your

arguments if we get to a penalty hearing.
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MR. HOUSTON: Thank you, your Honor, and I think we
have corrected the situation by virtue of the instructions,
and we're satisfied.

THE COURT: Is there anything further?

MR, STEGCE: Your Honor, the transcript that we
mentioned yesterday afternoon has been reviewed by the
defense, this is the transcript of Mr. Rudnick's interview.
It's been redacted, the redactions have been shown to defense
counsel, and I think it's ready to substitute, enter into
evidence.

THE COURT: Counsel, have you had an opportunity to
review the new Exhibit 1607

MR. LYON: I have, your Honor, and it appears to be
in accordance with what you ruled on last night.

THE COURT: Okay, so the clerk will substitute the
redacted version for 160. The nonredacted version is going
to be marked --

THE CLERK: 160A.

THE COURT: And it will remain part of the record
but not go tc the jur&. Okay. Anything further this
morning? Everyone ready? All right, let's bring the jury
in.

(Jury present.)

THE COURT: Counsel, will you stipulate to the
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presence of the Jjury?

MR. HALL: Yes, your Honor.

MR. STEGE: Yes.

MR.' HOUSTON: Yes, your Honor.

THE COURT: Thank you, please be seated.

Okay, I think we need to formally rest. Has the
State -- has the defense rested?

MR. HOUSTON: Yes, your Honor.

THE COURT: And ther the State?

MR. HALL: ©State rests, your Honor.

THE COURT: Ladies and gentlemen of the jury, that
concludes the evidence that you are going to hear in this
case. Now at this stage in the proceedings you will receive
the law that applies to this case. Now, I wish that I could
just discuss the law with you, and give it to you in terms
that you might be able to understand better than the written
instructions, but the law does not permit me to do that. I
must read to you specific written instructions. ©Now, as I
read these instructions to you.do not worry about taking
notes or keeping a record of it. You will have a set of
these instructions with you in the jury room while you
deliberate. Just sit back, relax, listen to the law. If at
any point you become confused by one particular instruction,

just wait and get back on track with the next one, and review
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it in the jury room.
{The Court instructed the jury.)

Ladies and gentlemen of the jury, that is the
instructions of the Court. Mr. Hall is going to be making
his opening statement, but before I let him start I'm going
to ask that you all stand up and stretch, because I know that
was a long bit of reading you just heard.

MR. HALL: Your Hener?

THE COURT: Yes.

MR. HALL: May we approach?

THE COURT: Yes.

(Unrecorded discussion at the bench.)

THE COURT: Stretch everybody. Get the air going
in your mind.

Ladies and gentlemen of the jury, we spent all day
on these instructions and apparently we left one out, so I
want to read that to you now. And it will be in your packet,
it Will be a part of the written instructions that you
received.

With respect to counts 5, 6 and 7, the application
of conspiracy and/or aiding and abetting liability, it must
be shown that the defendant had the specific intent to commit
the crime charged. And you will get that in your packet.

Okay, we are now ready for the State to make their
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opening closing argument. Ladies and gentlemen of the jury,
the State has the burden, therefore they make the first
closing argument. Then the defense will make their closing
argument, and then the State will be allowed to coneclude
their argument. Mr. Hall.

MR. HALL: Thank you, your Honor. May it please
the Court. Good morning, ladies and gentlemen. Before I get
started with my closing remarks, I'd like to thank each and
every one of you for your time and effort put into listening
this case, evaluating the evidence, considering the testimbny
of the witnesses. I know it's not easy for you te sit here
for two hour stretches and listen to people talk and listen
to people argue over evideﬁge. ”And I know some of it was
very dry, and it was a great effort, so I appreciate your
time and effort put into this cése. |

Now, this case, the crux of this case 1s a gang
fight at the Nugget between the Vagos and Hells Angels. You
know that this is a gang fight by virtue of all the witnesses
that testified. It was evident from the beginning of that
night, when the Hells Angels checked in. If you recall the
testimony of Donald Sandy, when they checked in there were
Vages looking at them, giving them dirty loocks. That was
consistent throughout the testimony.

When we get to the Oyster Bar, it is the Vagos that

CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534

W90




10

11

12

13

14

15

16

17

138

19

20

21

22

23

24

10

are pressing the issue. It was gquite clear from the
testimony &nd the statements that we heard from Greg Howell,
and the testimony from Tara Golbob, that the Hells Angels
were having a good time. They didn't want to engage in a
fight, but they were being confronted, and there was high
tension by virtue of the Vagos confronting the Hells Angels
in the Oyster Bar. The air was sucked out of the room.
There were issues between those two gangs based upon the
territorial aspects of the Hells Angels and the Vagos, that
was the Vagos national meeting. So the Vagos were pressing
the issue with respect to territory, and not wanting the
Hells Angels to bhe at the Nugget. That was an affront to
themn.

So we move on to, from that area, we know that
there was high tension there -- and it wasn't just Gary
Rudnick. We know from all the testimony that there were 50
to 60 to 70 Vagos. We know the Hells Angels were not
planning on fighting at that time, because they're the ones
that called police. You recall the testimony of Frank
Pesarin, the individual who was running Reoad Shows, Inc., he
had conversations with Bobby Viera, the 72-year-old man that
was selling the T-shirts out in front. 8Said call the police,
these guys want to fight, they're fingering the president,

the P. The godfather, according to Mr. Emerson. Remember

10
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Emerson, the confidential source. That's the person they
wanted. And when you think about this case and you evaluate
the evidence in whole, who is the focus of Mr. Gonzalez
during the course of that evening?

Where is Mr. Gonzalez in the Oyster Bar? Watching

his P, Cesar Morales, talk to Mr. Pettigrew. Who is Rudnick

talking to? Pettigrew. Who is everyboedy talking to?
Pettigrew. Who gets shot? Pettigrew. The guy with no gun,
who kicks Mr. Wiggins one time.

Now, the defendant, we have -—- so we go from the
Oyster Bar, now we go over to Trader Dick's. And if you
recall the testimony that we had from Tara Golbeb, she had
left the Oyster Bar, she's the bartenaer, and now we have all
of the Vagos congregated in front of Trader Dick's.

So after the first altercation, they go over to
Trader Dick's. And what does Rudnick say? They're not going
to get to the elevators. Dragon Man, the national
sergeant -- international sergeant of arms said don't let
them get to the elevators. &aAnd where are the Vagos
congregating? Right in front of Trader Dick's. They've got
numbers. They let most of the Hells Angels go, and then of
course Jabbers calls over Jeffrey Pettigrew.

They're face-to-face, you can see on the video, and

according to the testimony of -- or the statement that you

11
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heard from Bobby Viera, they're right in each other's face
exchanging FUs. That's a challenge to fight. There was a
challenge and acceptance between these two parties, and a

fight ensued.

And what happens right after that first punch is
thrown? A concentrated, cooxrdinated effort by the Vagos to
attack Hells Angels. We saw from the video that there were
at least four attacks, almost simultaneously, on different
members of the Hells Angels. This wasn't just Gary Rudnick,
this was the Vagos. This was the Vagos acting in concert, a
coordinated effort. A conspiracy, an agreement to commit an
unlawful act. An agreement to fight in a public place. &and
they aided and abetted each other during the course of that
fight.

Now they want to say self-defense. Oh, I didn't do
anything wrong. This is an all or nocthing case, right? I
mean it's either all or nothing, right? He says
self-defense. I was justified in doing this.

But the law says no, you are not entitled to
self-defense under these circumstances. Why not? Because
the Vagos were the initial aggressors. When you look at that
instruction, there's no question that the Vagos were the
initial aggressors. There's no question about his

involvement. From the Oyster Bar to Trader Dick's, when he

12
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534

g3




10

11

i2

13

14

15

le

17

18

13

20

21

22

23

24

13

backs up to make sure his gun is there, his gun is in his
pocket, runs back over, watches what's going on, and then
he's on a mission to take out Pettigrew.

You can see from the video that he's on a mission.
You can see that he is moving with purpose. And the purpose
i1s to take out Pettigrew, to make a statement for the Vagos.

Now, he wanted to say oh, you know, I didn't want
to start any problems with San Jose. We're great buddies.
You know, we really get along well. Of course, we know that
that statement is belied by statements from Matt Kirby. When

he's talking to Matt Kirby, when he had the S5teyr, the brass

knuckles and the knife for his lifestyle. Then it was like,

well, why do you have this? Well, for ﬁy lifestyle. Why?
Because we don't get along. They don’'t like us.

0f course when he gets up on the stand, oh, yeah,
yeah, we get along great. ©Now, let's analyze that for just a
moment. Did he know when he was at the Oyster Bar that there
was a problem with San Jose Hells.Angels? O0f course he did.
He knew who those guys were, he knew they were San Jose. And
that's why he said San Jose went to go talk fo San Josge. So
he knew the consequences of a fight when they got to Trader
Dick's. He knew the consequences of that issue prior to
Pettigrew ever walking down that yellow brick road, that tile

walkway, on the way to his room., He knew.
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S50 why is he standing there with all of his
buddies? 1It's interesting that Cocky Rocky, the Nomad that
Rudnick said he didn't care for, it's interesting, he said he
didn't know anything about this conspiracy to take out
Pettigrew. But Dragon Man comes up and takes Cocky Rocky
away. Then they send the girls away, they put on their
gloves, they rally around Rudnick.

Now, for the defendant to say we didn't know
anything about what was going on, and I didn't want to start
a fight with them, is not logibal, it's not comsistent with
the evidence. And it only takes one guy, it only would have
taken one guy to get Rudnick out of the mix. But they're not
getting Rudnick out of thé mix, they're rallying behind him.
When he stops Pettigrew, they put the hand on the shoualder,
we've got the gloves on, and they get rallied behind him.
The defendant then takes a position, a tactical position,
where he can eventually take out Pettigrew.

Now, let's talk about self-defense. Are the Vagos
the initial aggressor? You saw after that first punch Bobﬁy
V is kind of holding everybody back. But it's at that time
that the San Jose Vagos start attacking Hells Angels.
They're the initial aggressors. They were the initial
aggressors down at the Oyster Bar, they were the initial

aggressors down at Trader Dick's, they continued to fight
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when they chased Jimmy Arnett -- not Jimmy Arnett, but Jimmy
Derosa and Eugene Anaya from the bathroom area, if you recall
those two. That wasn't just one Vago that was doing that,
that was a whole bunch of Vagos.

They continue to attack Hells Angels over at the
Oyster Bar when the Tyrell brothers are beaten by, you know,
eight to ten Vagos at that area. And now he wants to claim
self-defense? Now, let's think about that for just a moment.
I have a little dry mouth, do you mind if I get a little
drink of water?

If you want to assert self-defense, don't you have
to come with clean hands, essentially? I mean, would it
stand to reason you can provoke a fight, instigate a fight,
prepare for a fight, start a fight, and then shoot a guy in
the back and claim.self—defense or defense of others? That's
not the law. And he's not entitled to self—defensé when
there's a challenge to fight. You're instructed on that, and
in the instructions -- right here, and we'll go over those in
a little bit.

Instruction.34 and instruction 35. If you find
that the defendant conspired and/or aided and abetted Gary
Rudnick in accepting the challenge to fight and that the
respective parties involved in the fight voluntarily entered

into mutual combat ~- this is a mutual combat, this is a gang
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fight. We know that from Nancy Owens, when you heard the
9-1-1 calls, and the people are calling saying they're pinned
down, because people are shooting. We've got a gang fight
between the Hells Angels, get down here, help us out. It was
obvious that this was a gang fight to a casual observer when
they were watching it occur.

Or having reason to believe that it ﬁould probably
or may result in death or serious bodily injury to himself or
to others. And we talked about how all of these people are
armed and dangerous, you know that the defendant carries
guns, knives, brass knuckles for, you know, his lifestyle.

So you can anticipate it's probably going to happen when you
have a fight between the Hells Angels and the Vagos, that
it's going to escalate to thé use of deadly force.

So any person having any agency in causing the
death is not entitled to claim self-defense. Is not entitled
to self-defense. They were the initial aggressors, he was
involved in the challenge to fight, he had agency in causing
the death. Self-defense doesn't apply. That's the case.

Now, what I'd like to do before some more comments,
i just want to go through the evidence with you a little bhit.
So you've seen that we've had a lot of evidence over here,
and I want to just explain what we have over here, so you'ré

going to have an opportunity to take that back into the jury
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room with you to look at it. So I don't want you to have to
reinvent the wheel here, so I want to run through that real
quick so you know what you're looking at.

Now, as you saw, there was a number of boxes over
there, s0 we've got vests that we collected from Cocky Rocky
and é couple of other Vago individuals that threw their vests
down after the shooting started, Those vests were found
outside the Nugget over by the parking at the valet parking
area. Remember Cocky Rocky was saying that he ran off, those
are vests that were found over there. There's other clothing
over there, for example the clothing that the defendant had
in his possession when he was arrested over in San Francisco.

We've got the two vests here, Exhibit 94A,
Pettigrew cut. You c¢an see this is a Hells Angels cut,
wrapped in plastic because it's a biohazard. You can see the
San Jose president patch. And it was this patch that
attracted the attention of the Vagos, that attracted the
attention of the defendant in this particular case.

This was the target. This makes a statement for
the Vagos, taking ou£ the president. This shows that they
are not, as Mr. Rudnick wanted to say, bitches.

And you notice we have a number of binders, and
these binders have tabs in them, and the tabs are separated

into different portions of evidence. So for example, in tab

17
CAPTIONS UNLIMITED QF NEVADA, INC. (775)746-3534

H32%




10

11

1z

13

14

15

16

17

18

1%

20

21

22

23

24

18

38 we've got photographs of Villagrana and Pettigrew that
were taken by police officers and FIS, people that were
collecting the evidence. So for example, Pettigrew's shirt
was collected, photographed, as was the other clothing. So
you'll have that evidence to review.

In 30, for example, if you recall, we had the
photographs that were used by Dr. Clark when she was
explaining cause and manner of death. We have the Powerpoint
presentation, for example, of Kerri Heward, and so on.

So each tab has different information. So for
example, we have the hotel registration records, the phone
records that we talked about are in there. The photographs
of the defendant's home, his property, all of those are
contained in Trial Exhibit No. 2. Trial exhibit -- binder
number one has hotel registration records. We've got some
photographs over all the Nugget, and that's kind of how we
started off, if you recall. Acquainting everybody with the
Nugget. We've got somé basic diagrams. If you remember I
believe it was Mr. Messina, I can't remember if it was
Mr. Messina, just review my records, but the individual that
identified the cameras. -

So if we look at Exhibit 1, if you recall we have
the location of all the cameras, and you'll notice that there

is no camera inside the Trader Dick's area. So it was

18
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534

S ¥S




10

11

12

13

14

i3

la

17

18

19

20

21

22

23

24

19

interesting that the defendant ducked into Trader Dick's that
one time when the fight initially started. And that's when
he picked vp his Glock, if you recall. And that was kind of
an interesting twist, where the defendant indicated he just
happened to find -- ducked in there, happened to find a
Glock, happened to get it tucked inte his pants and run out
before anybody noticed. And of course this is when the
shooting is going on.

So when you start evaluating credibility in this
case, I'd like you to examine fhe case as a whole, and think
about that. You ¥now right from the get-go that when he said
that he had found a Glock, a pistol that he's familiar with,
and that when he runs to the end of the bar that he doesn't
even have to check to see if it's loaded, see how it works,
he's tﬁtally familiar with that gun, it's interesting that he
just happens to find that gun.. Just in the nick of time, éo
he can run down aﬁd shoot Mr. Pettigrew in the back.

I have a box here. These are —- there's a lot of
other knives that were found, that I wanted to just indicate
that on each of these boxes —- and I'm not going to waste
your time in openiﬁg up the boxes, bﬁt we have a chain of
custody, and there's a description of what's in the box, and
where the box was found. Some of them are placards, but

you'll also be able to determine, you know, where these items
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were found by virtue of the information on the evidence tag,
if wé didn't talk about those.

Now, I wanted to talk a little bit about the
bullets and the bullet trajectory, all right? If you recall,
we have those diagrams that were prepared by Michael Ivers.
If you recall those, those were those diagrams with all the
afrows and circles going all over the place, let's talk about
that for a moment here.

Now, those diagrams would be in your evidence book,
and I believe that's in number 1, at the end of binder number
1. BAnd that would be at tab 36. And there are a number of
different diagrams that he prepared, and I'd like to show you
a couple of those and discuss the forensic evidence. And
what I'm going to discuss is the bullet evidence that was
found, the number of shots, and the trajectory of those
bullets. BAnd we're going to use the exhibits in 36 to go
over that.

All right, now, this exhibit is 36A. Now, 362 is
an overview of all of the different evidence that was
collected. And if your eyes are like mine, you're going to
need glasses to read this. So that's why we made other --
other diagrams, to break this out a little bit. But on this
one, the red placards are the red staining, the blood

evidence that was collected. The blue placards represent
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guns or knives. The green placards represent ammunition
casings, dartridges or projectiles. Black placards represent
all other evidence.

So you can see, now, what we —— we also have a big
one. All right, and this large poster is 129. There's a
little different color coordination on this one, T thought
the yellow was a little hard to see, so we changed that up a
little bit. But you get an idea of where the evidence was
found. Sc let's walk through the ballistic evidence.

As you recall, at the beginning of the fight there
was the initial punch thrown, there were glasses smashed on
Christopher Knowlton, Eugene Anaya was hit, Mr. Pettigrew was
hit in the back of the head, Bobby Viera was knocked to the
ground, right? Then after Pettigrew was hit, he pulls his
gun, Mr. Villagrana pulls his gun, they back up.

Then Mr. Viera is knocked to the ground, and that's
when Mr. Pettigrew goes over and smacks Greg Fearn in the -
face a couple of times. And then you can see that Bobby
Viera is knocked down to the ground a second time, and it
appears from the video that Jeffrey Pettigrew goes over to
protect Bobby Viera. So when he runs over to that area, that
is when he's attacked, according to Jimmy Emerson, according
to Donald Sandy, according to the video, by several of the

Vagos. If you remember, it was even the defendant when I
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gaid, well, do you see Pettigrew over in this area when we
looked at I believe camera 7 confronting those five or six
Vagos right behind -- I believe this is slot 607. So when
Pettigrew was right in this area, that's when he gets his
nose almost sliced off. I mean, it's cut down to the bone,
and that's when he gets injured. We know that because we
have the blood on this kiosk here, and if you recall the
testimony from Brittany Bagley, that gives us a time frame
with respect to that injury.

Now, it is right after that confrontation with
those individuals that Mr. Pettigrew and Mr. Villagrana start
shooting. And if you look at the video, you can see Diego
Garcia with his arm extended towards Pettigrew. And if you
recall, when we went to I think camera number 3 or 7, that’'s
when you see Diego Garcia with that gun, after he shot,
running back towafds or past the bathrooms.

That's when the shooting starts, right? Let's talk
about how many bullets. Wé know from Pettigrew's gun there
was only one shot fired. We know from the evidence that was
collected in this area -- and I say this area, basically
adjacent from the opening of Trader Dick's, we had three
shell casings, and one full bullet, right?

So we had two shots, one went into Leo Ramirez.

And if you watch the video you'll see Leo Ramirez in this
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area right behind this slot bank throwing things at Hells
Angels. And if you recall that, Leo Ramirez was the VP of
Mr, Emerson, So he was suppesed to take care of Mr. Emerson,
that was his job to follow him around and make sure he didn't
get in trouble. But when he saw this fight break out, he
runs down and starts attacking Hells Angels.

So by virtue of their code of conduct they are
required to engage in a fight, if a fight starts, and that's
exactly what happened in this particular case.

So Villagrana shoots two shots, one striking Leo
Ramirez, don't know where the other one went. 2aAnd then
everything kind of stops. And it loocks —-- you'll also see on
the video, when you slow down that video in monitor 1, you
can actually see a flash out of Pettigrew's gun in the
westerly direction, which is believed to be the bullet that
struck Leo Ramirez. Because we've got the bullet out of
Diego Garcia's leg, and if you recall, Kerri Heward matched
that up to Cesar Villagrana's gun.

So everything kind of stops at that point in time,
At that point in time you see the Hells Angels regrouping,
picking up their stuff, putting their guns away, everything
seems to have calmed down. It appears as though the fighting
has stopped. But what happens at that point in time? That's

when we have that rush of people chasing Eugene Anaya and
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Jimmy Derosa back from the bathrooms. And so when they
notice that there's Vagos rushing towards them, that's when
Villagrana pulls out his gun, and you see that shot fired
into the flooxr. So there's your third shell casing into the
floor at that point in time. And we've got that other shell
casing that is found right over here, I believe it's -- it
would probably be either 29 or 51, more likely 51. And then
we had another bullet evidence found by the chair, I believe
it was right over in this area.

Now, in that —- you can see that when we go through
the placards that Heather Kohles went through, I know that
was kind of a laborious process, but you can find all of the
photographs of all these placards in Heather Kohles' section
of the evidence binders.

So from there we've got Cesar Villagrana, Jeffrey
Pettigrew, the rest of the Hells Angels that are there, Jimmy
Dercsa, Eugene Anaya, Andrew Danley. They start to walk down
towards the bathrooms, presumably on their way teo the
elevator. And at that time they come across Wiggins. Now,
Wiggins is one of the people that was chasing the Hells
Angels. So he's part of the fight, he's part of the problem.
He's instigating this issue, he's the one that caused
Villagrana to pull —-- one of the people that caused

Villagrana to re-draw his gun and shoot inteo the flcor,
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because they feel that they're still being under attack. I
mean, it's gquite obvious from the video that that's what
happened.

So you can see from the video, when you put it on
slow motion, that they rush in there when that shot goes off,
everybody again gets scared, they retreat, and he falls
backwards. And he said he got hit in the back of the head,
it makes sense that -- it would make sense that's where he
bumped his head. So he's laying there on the floor, you can
see his head in the "video, and that's when Villagrana and
Pettigrew approach. And granted, Pettigrew puts a boot to
him, but he tries to say he got kicked in the face and kicked
in the head. You saw the.photograﬁhs of him, he didn't
appear to be crédiblé.wﬁen ﬁe was on the stand, he didn't
have any injuries. And you recall when Sergeant Walsh walked
up to him and said, you know, and started engaging him and
finding out what was going on, when he was playing possum
laying on the ground, he told her, you know, he said FU to
her, and starts yelliné at her.

So this individual obviously was not laying with
his head sitting on the yellow brick road. He cbviously had
retreated. If he was kicked, he was kicked on the ground. I
bring that up becaﬁse the defendant, when we look at that

second degree murder charge, it was a reckless indifference
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to the health, safety and welfare of people when he's
shooting at Mr. Pettigrew for kicking a guy in the foot.
When he doesn't have a gun out, there's no reasonable beliéf
that they're going to be ghot, or that somebody is going to
be shot or seriougly injured, based upon the short amount of
time that he had to evaluate that situation.

Although we believe under the facts and
circumstance of this case we have proved murder in the first
degree by virtue of the challenge to fight, and murder of the
first degree by virtue of his purpose in pulling that gun
well before he ever saw anybody kick anybody. When you see
him at the north end of the Trader Dick's bar, down at the
end of that fish tank, he has the gun out, cocked, ready to
go. He's on a mission when he heads down here. And when
he's walking behind this fish tank bar heading for Trader
Dick's, there's no way that he could see what was going on
with these individuals.

So when they finally come into view in that one
slot of opening, he goes iﬁ there and takes his shot. And
you know, think about it. Now, if they wanted to kill
Mr. Wiggins, they had the opportunity to just walk up and
shoot him. At this time it's apparent that they want to get
out of there, although they're still being under attack.

Let's not lose sight of the fact that there's still
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that fight going on right down the way at the Horseshoe Bar,
where the Tyrell brothers are being attacked. Continue to be
attacked. This is an ongoing attack.

So when they walk down there and see Wiggins, who
has chased their buddy on the floor, you know, it would be
expected that they say hey, you know, are you going to be
another individual that's going to attack us? You're
obviously one of the Vagos that have been engaged in
attacking us all evening, you would expect they're going to
do something. But they weren't necessarily going to shoot.
As a matter of fact, they showed great restraint throughoqt
the evening in not shooting a lot of Vagos. The only time we
have shooting, which is why I went through this, is after,
right after Pettigrew gets.his nose cut, and when they see,
when you see, Diego Garcia with the gun. Sco we have three
shots at that time. One shot when they see the Vagos chasing
the other Hells Angels down here, a shot into the ground, and
then there's one more shot.

After the defendant comes down and shoots Pettigrew
in the back five times, then we have Pettigrew going down,
and then there's another bullet strike over here on the
tables at 56. This is one of the gaming tables, remember the
bullet strike to the chip cover? All right, that —

remember, if you recall, there was a shelil casing found over
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here in that area, by one of the cleaning people, later the
next day. That shell casing matched Villagrana's gun.

So Villagrana, when they're under attack, obviously
ran over and shot in that direction. Not.knowing, apparently
not knowing where the shots were coming from, and probably ‘
being scared after hearing, you know, seven shots in
succession, boom, boom, boom, boom, boom, boom, boom, and
he's in panic mode.

Now, if they were of the mind to go kill somebedy,
and kill a vVago just for -— for funs of it, they had plenty
of opportunity. Nothing happened to Wiggins. These guys did
not want to fight after the initial.fight. And they, ﬁhen
they were being attacked, they're going to fight back. They
accepted the challenge, they fought.

But after that, they wanted to put their guns away,
but it was the Vagos who were the aggressors. The Vagos were
the initial aggressors, they continued tﬁ aggress. And for
that reason they don't come with clean hands, they're not
entitled to self-defense. He's not entitled to self-defense.

Now, let's just take a moment and look at the
parties involved. ©Now, if you recall, we can just start with
Crusher. Obvious we know whﬁ -- and i'm looking at Exhibit
No. 132. We'wve got the defendant, San Jose, you know, we

have all the pictures of him with all his San Jose buddies,
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yvou know he's closely related with the San Jose Vago chapter,
as well as the Nicaraguan chapter. Gary Rudnicks, L.A. His
P, his president, is Bradley Campos. Remember Bradley
Campos? What was significant about Bradley Campos?

If you recall testimony -- I want to make sure T
have these names correct, please bear with me. If you
remember the testimony from James Tipton, James Tipton was
the individual who made the video on his camera. And you
recall as he was walking closer to the area where Pettigrew
had been shot, it was Bradley Campos, Candy Man, who was the -
person who confronted him and said hey, this is not -- vyou're
not showing respect. And he grabbed his phone, made him
delete those messages. He was scared out of his wits, if you
recall. And then they took his license cut of his wallet and
took a photograph of that.

Bradley Campes is his president. That's more
evidence of a concerted effort in this particular case to
conceal evidence, to get away with a crime.

Dragon Man, if you recall Dragon Man, this is the
international president. According to Rudnick, this was the
man calling the shots. Right?

This is the man that came down and told Cocky
Rocky, let's go. 1It's apparent that Cocky Rocky didn't know

what was going on. But if Dragon Man did, you can see that
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from the video that they don't sit there and discuss what's
going on with Gary Rudnick. They don't sit there and say
hey, Gary Rudnick, those Hells Angels are here, we want to
make sure we don't have a problem with the Hells Angels, so
you need to get out of here. That is not what happens. You
can see it on the video.

Pastor Palafox was the one who has the authority,
under all of the evidence that we heard, to make this kind of
call. He can make the call to take somebody out, to take out
a president, to make a statement for the benefit of the club.
For the benefit of the Vagos.

Top Hat was énother Nomad, he was also working with
Mr. Emerson to try and break thi=s up. ISo the Nomads
obviously weren't in the loop. And it makes sense, because
if you're going to have this type of an agreement to take
somebody out, you're certainly not going to tell everybody.
So there was a few péople.that were involved in this meeting,
according to Mr. Rudnick, that said yeah, let's go ahead and
start a fight. Apparently the numbers weren't right down at
the Oyster Bar; however, the numbers were right when they got
down to Trader Dick's.

Now, another instruction that you'll see is that
you can rely on your own common sense. And you can rely on

your common sense and life experiences to evaluate

30
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534

Ho L




[ ey

10

11

12z

13

14

15

16

17

18

12

20

21

22

23

24

RN
p

31

credibility and evaluate the testimony of the witnesses to
determine who is telling the txruth.

Now, you saw these fellows testify, right? You saw
Wiggins, you saw Fearn, you saw Cocky Rocky, you saw Gary
Rudnick. You know, these guys are not all that
sophisticated. You know, these are not people that you would
expect to have a very intricate plan if they were going to
attack somebody. It would be more of something that kind of
evolves during the course like yeah, we hate these guys, I
think we ought to send them a message. - Yeah, I mean, can you
see somebody boast and say yeah, I'll take him out, let's do
it, let's get these guys. And sure enough, you know,
let's —- they go down there and they want to go inte the bar
and say we don't respect you guys, don't touch my cut, you
know, I'm going t§ get in your face. And say, you know,
these guys need to get out of here.

If you remember Cocky Rocky, he said I told
Pettigrew you need to leave. I thought they were going to
leave. That tells you soﬁething about their territory, their
respect. So when we get down to Trader Dick's would you
expect some kind of coordinated effort? But what you do have
here is you have the perfect person to commit this crime.
Who else would you have take out the president than a guy

that's not drinking, got military experience, familiar with
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weapons, got a passport to Nicaragua, president of the

Nicaraguan chapter of the Vagos, and he's ready to go.

Who would be better? BAnd what does he do when this

fight breaks out? He takes the perfect position to take a
shot.

And when the opportunity presents itself, when he's
down at the other end watching where they're geing, he runs
up behind him and he takes the shot. Now, was that for the
benefit of the gang? Was it in affiliation with the gang?
When you go through the elements of the instruction, you will
see that it totally supports the elements set forth in the
gang enhancement.

I know we spent a long time going over all the
evidénce, and I know that you will be able to fairly evaluate
the evidence as represented to you. The State has proven the
elements of each and every count contained. But I would
indicate that a couple of those counts are going to merge.-
S50 for example, there's first degree murder charged in two
different.counts. First degree murder is the result of a
challenge to fight. If you find that there's a challenge to
fight and that the defendant aided and abetted or conspired
with Gary Rudnick and his.other Vago members to engage in
that fight, and that he participated in that fight, and that

he had agency in causing the death, then he's guilty of first
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degree murder.

And we've also charged in count six murder of the
first degree, that there's a couple different theories on
murder of the first degree. Two theories, two ways that you
can find the defendant guilty of murder in the first degree.
One is lying in wait, which is indicated in the video, where
he waits for the defendant -- excuse me, where he waits for
Mr. Pettigrew to get into a position where he can take a shot
at him without endangering himself, so he sneaks up behind
him. There's an instruction that details or defines lying in
weight.

The other way that you can find the defendant
guilty of first degree murder is by the evidence that the
defendant premeditated and deliberated his actions of killing
Mr. Pettigrew. The defendant admitted on the stand that he
had the intent to kill. We've proven that he had the intent
to kill when he fired those shots intec the back of Pettigrew.
Now, did he think about it, did he weigh the consequences?
That's what the instruction talks about.

Obviously, he did. I mean, through his own
testimony he stated, well, you know, I weighed the
consequences. I didn't want to get in a fight with San Jose,
but in the end I said F it, is what he said. I went up, I.

saw him on the ground, I said F it, I ran up and shot him in
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the back.

That's premeditation and deliberation. Now, as a
juror you don't have to be unanimous on the theory. So for
example, if six of you believe that he was lying in wait and
six of you believe it's murder of the first degree by wvirtue
of premeditation and deliberation, then vou can correctly
find the defendant guilty of murder in the first degree baéed
upon either one of those theories.

Likewise, in the count two, the challenge to fight,
there are two different theories. There's conspiracy, which
ig an agreement to commit an unlawful act. And there's
aiding and abetting, which would be counseling, assisting,
helping, another in committing that act. Again, you don't
have to be unanimous in determining the theory, whether it's

conspiracy, aiding and abetting, or both, as long as you

. unanimougly agree that the crime of challenge to fight

resulting in death was committed. All right.

I thank you for your time. And I'll talk to you
shortly. Thank you, your Honor.

THE COURT: Thank you. Ladies and gentlemen of the
jury, we'll take a short recess now. Remember the admonition
that I've given you at the other breaks. Especially now, you
should not be forming or expressing any opinion about the

ultimate outcome of this case. You may not discuss the case
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among yourselves or with any other person. You may not allow
anyone to speak of the case to you or in any way attempt t§
influence with you regard to it. Should any person make such
an attempt, report it to the Court. And do not make any
independent investigation or inquiry inte any of the facts
and circumstances surrounding this matter, or as to any
investigation, news media accounts or other accounts. Go
ahead and go into the jury room.

(Jury absent.)

THE COURT: Please be seated. Did you have
anything for the Court?

MR. HOUSTON: No, your Honor, I just thought it was
a good time.

THE COURT: And the record should reflect that the
additional requested instruction was suggested at the bench,
and counsel stipulated, correct?

MR. HOUSTQON: Correct, your Honor.

THE COURT: We are typing it now, so we will give
it to you before it goes to the jury.

(Recess.)

THE COURT: Counsel, are you ready to proceed? Is
that a yes?

MR. HOUSTON: Yes, your Honor,

THE COURT: Please bring the jury in.
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(Jury present.)

THE COURT: Counsel stipulate to the presence of

the jury?
| MR. HALL: Yes, your Honor.

MR. HOUSTON: Yes, your Honor.

THE COURT: You may be seated. Mr. Houston, you
may proceed.

MR. HOUSTON: Thank you, your Honer. Good mornihg,
1adies and genitlemen, how are you? Everybédy of course has
said thank you for your participation, and I certainly would
echo those sentiments. I'm sure each of us has other things
that we could do that might be a little more enjoyable than
sitting in this room listening to the lawyers and listening
to this case. But I think because you all are here you've
all appreciated the importance of what we term Jjury service.

And scmetimes we hear it called civie duty, it's
our responsibility, and all those things are true, but I'm
hopeful after you've had a chance to sit through the
presentation of this case you've truly come to a conclusion
these proceedings are incredibly important. Because you now
sit in the position of literally being handed the case. The
lawyers, as you know through speaking in opening statements
and from asking questions, we don't provide evidence, we

provide argument, we provide our opinion, we tell you what we
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think the evidence shows. But your importance is such that
yvou decide what the evidence shows. Because nothing any of
the lawyers say or do is really the evidence in this case.

And you've seen it, I mean, there's a lot. There's
a lot of evidence, there's a lot of disks, there's a lot of
documents. And what the prosecutor of course is attempting
to do is to remeve or take away what we talked about as far
a8 that presumption of innocence. And you'll remember we
talked a little kit about that in opening, and it was so
important, in fact, in the voir dire phase I think you
probably all remember a gquestion, if you had to vote right
now, what would you vote. &And the answer was obviously,
well, we'd have to vote not guilty because we haven't seen
any evidence.

.And the reason for that is because of the
presumption of innocence. Whenever én individual is brought
into a courtroom and they sit down in front of folks such as
yourself, the primary mission of our justice system is to
make certain that you uﬁderstand fhat person as they sit
there is presumed innocent. &and until and only until the
State convinceg you beyond a reasonable doubt as to guilt may
you then remove that presumption of innocence.

And I bring that up for a couple of reasons. The

obvious is the most important, and I ask you to maintain that
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presumption, and maintain that presumption throughout your
deliberation until you get to that point where you're
convinced beyond a reasonable doubt as to guilt,

But the other reason is I only am allowed to speak.
with you one time. And I don't know whether -- of course
you've had a chance just by observation to cbserve my nature,
but it is so hard for me to sit and hear things that I
disagree with, and I'm unable, precluded, from responding.
And I bring that up for this reason. I will attempt to
discuss with you everything that I possibly can. I'm going
to try to stand up here and remember everything that I think
is important. Maybe I miss something. Maybe I don't give it
all of the attention it might deserve in your mind. And the
reason I'm saying that is because I'm going to ask you during
vour deliberations, in honoring that presumption of
innocence, to continue that.

In other words, bring forth the factors that you
believe would tend to show that the presumption of innocence
should stand. I can't come back, I can't come back 1f
Mr. Hall comes forward and says something that I adamantly
disagree with. T can't come back if we see a video with
somebody saying this is what that means, this is what that
means. I can't come back and say well, no, this is what it

means, and that's what it means. I can't --
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MR, HALL: Excuse me, your Honor, I'm going to
object. That's not what the evidence shows.

THE COURT: I'm not sure what you're referring to.
During the trial, or at this time. |

MR. HOUSTON: During the trial. The evidence of
course showed certain things. There's going to be different
interpretations of those things. I'm not going to be able to
come back and discuss in rebuttal of the State's next
argument. So I ask you --

MR. HALL: Your Honor, I have the burden. So I go
first, I go last.

MR. HOUSTON: Right, that's what we're talking
abhout.

THE COURT: Okay, so you're just —- I'm sorry,
Mr. Houston. Are you arguing that you didn't get a chance to
put evidence on? |

MR. HOUSTON: No, your Honor, I'm just —-

THE COURT: Or just that you can’'t argue --

MR. HOUSTON: Yes, exéctly. Thank you.

THE COURT: 1I'll allow to you argue that.

MR. HOUSTON: So anyway, to be clear, what I'm
saying 1s I can't come back after Mr, Hall finishes his
argument and have another chance to argue. So I'm asking to

you please take consideration of what's said and be mindful
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of what the evidence showed during the course of this trial,

And that really is the honoring of the presumption
of innocence in this particular case, and it i1s dramatically
important, and that's why we do have the jury instruction.

There are a list or rather guite a few of these
jury instructions that you're going to have the opportunity
to regard during your deliberations. The obvious is the one
that I just spoke to you about concerning the presumption of
innocence, and the fact that are you not to find guilt unless
you are convinced by competent, competent, evidence beyond a
reascnable doubt, as to the guilt of the defendant.

And I want to make a point as it concerns this
particular case. This is the Stafe of Nevada versus Ernesto
Gonzalez. It is not in the caption the State of Nevada
versus anyone else. BAnd we've heard a lot of talk of Vagos
did this, Vagos did that. The fact of the matter remains I
ask you to focus and consider your deliberations as well on
what the State proved this defendant, Ernesto Gonzalez, did
throughout the course of September 23rd, 2011,

There is always the invitation offered for
speculation and conjecture, and I'm asking you to deny that
invitation. Do not speculate or guess a conviction. That is
not honoring the duty of proof beyond a reasonable doubt with

competent evidence.
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Anycone can stand up here and tell you what
something means, and you're allowed of course to interpret
and inject your own opinion. When we have the situation
where you're evaluating the evidence, and I ask you to
remember back to the trial, there was a lot of narration of
video. Narration perhaps of what someone may or may not have
been thinking.

The fact of the matter is you are entitled to
regard anything as you so choose in the sense of viewing the
evidence and what it means to you. What it means in common
sense, what it means in logic, and what it means just based
upon your everyday experience.

And what I am not going to do during this closing
is continue to show video after video after wvideo telling you
this is what it means, this is what it means, this is what it
means. You'll have the opportunity if you so choose, once
you get back to the jury room for deliberation, to view the
video and to make your own conclusions.

And T ask to you do that, to draw your own
conclusions. Not to be told by somecne else necessarily what
it means. You have that authority; and that is your
province.

We have additional jury instructions, ladies and

gentlemen, and we have for instance the crime of affray. And
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you'll note in most of these instructions you're going to see
things such as "by agreement.” And I ask you to consider
back to the, guote, "crime of affray,"” and in fact the crime
of challenge to fight resulting in death. And I ask you to
remember what happened in this case.

Going back to the beginning of September 23rd, we
have an individual by the name of Gary Rudnick, and of course
you had a chance to meet him, you had a chance to hear his
testimony, and gauge for yourself exactly the value of that
testimony.

Mr. Rudnick has come before you and spun a
fantastic tale. And you would have to ask yourself, well,
why would someone do that? Why would someone like
Mr. Rudnick choose to come in here and be less than candid?

aAnd in fact, I think you'll recall from the
cross-examination in this case, we had a chance to ask
Mr. Rudnick several gquestions as it pertained te what we had
called his deal. The deal that Mr. Rudnick was able to cut
by virtue of being able to come forward and provide the
testimony he's provided you, which I would submit to you is
wholeheartedly a fabrication.

If you regard the video, ladies and gentlemen, you
will see Mr. Rudnick is the primary player. He is the

primary player in not just one act of vieclence, but literally
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involved in four.

You'll remember the first one, where he stops
Mr. Pettigrew with the question, "Are we cool? Are we cool?"
Mr. Pettigrew turns, and for some reason during the course of
the discussion, decides he's going to strike Mr. Rudnick.

You'll see Mr. Rudnick steps back out of the frame
to the point you don't immediately see him, and he seems to
go off somewhere else after this problem has been started.

We also showed Mr. Rudnick the video where it
appeared as though someone that looked a great deal like him,
with their finger pointed like this toward the HAs, was up by
the bathrooms up by Rosie's. &and that again, if you'll
recall, is where Mr. Wiggins was hurt and fell, Mr. Rudnick
appears again on the video at this point, at least leading
the charge or certainly in the forefront of the charge as it
concerns the Hells Angels in that area.

But it didn't stop there. Because after that
episcde appears to have concluded to some degree, where do
you see Mr. Rudnick again? Mr. Rudnick is seen again with
the HA prospects who were carrying the ice chest.

And you remember when he testified and recalled
somebody was screaming, get the cut, get the cut. What do we
see on the video? We see Mr. Rudnick bulling through the

people, and the fight begins at that point. Up to that point
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on the video, if you'll remember, no one was assaulting the
two HAs carrying the cooler.

The consequence, again, of Mr. Rudnick's presence
was to create additional problems. 1It's similar to a person
with a flare running through the forest starting fires every
time they stop.

Mr. Rudnick, though, forgot something when he was
on the witness stand that the young man who was videotaping
seemed to remember. If you'll recall, when he was talking
about his cell phone and how people approached him in order
te complain thgt he was videotaping the events, he first
identifies Bradley Campos. Bradley Campos, the president of
the Los Angeles chapter. Subsequently he looks very closeiy
at the specific exhibit with all of the pictures on it, and
he looks for a minute or so, and he says, um, veah, that guy,
Gary Rudnick, was also there.

And I bring this up to you for a number of reasons,
primarily because it demonstrates that Mr. Rudnick was the
pivot point of virtually everything that went on in there
that night.

Now, for Mr. Rudnick to be charged with challenge
teo fight causing the death may well be a valid charge. But
Mr. Rudnick was offered an opportunity. Mr. Rudnick was

offered the opportunity that if you can give testimony
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essentially that's valuable, we in turn are going to make a
deal,

The deal, as you've come to find out, is
Mr. Rudnick is pleading guilty to the one count, conspiracy,
in reference to the murder charge.

Now, there's been some disagreement amongst the
witnesses whether or not Mr. Rudnick received certain
promises. You will remember Detective Bennett testified, I
didn't make him any promises. However, when we began this
case, you were advised by me there were a number of jail
calls, being calls made by Mr. Rudnick while he was in
custody, to suggest that's not necessarily the way
Mr. Rudnick viewed the situation. And if you will remember
in specific -- and these are with you in the jury room, in
the form of exhibits you can regard during your
deliberations -- Mr. Rudnick, in speaking with his wife about
what is going to happen to him, says something to the effect
of, "No, baby, no, the thing ié, I plead to that, that's the
process that I have to go through. |

"They do that, and then I do everything Eric --"
meaning Eric Bennett, as Mr. Rudnick clarified -- "that I do
everything that Eric wants, everything that he wants me to
do, and Karl, and the judge will drop everything to

probation.
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"He's agreed on everything. ©So because I don't go
to sentencing until after the trial in this case, you know_
what I'm saying."

There's an expression in reference to plea
agreements or testimony of that nature, and the expression is
bought and paid for. Mr. Rudnick's testimony is directly |
tied to the necessity of coming in here and creating a story
that in some ways absolves him of gquilt for what happened.

Do you remember when I asked Mr. Rudnick the
question, are yocu responsible for any of this? To which he
replied ne. I then asked him, then why did you plead? &And
he said, "Because my lawyer told me to."

Mr. Rudnick is of the opinion, based upon this
story, that of course he has no responsibility. He didn't
really do anything, He was told to do everything.

And I want you to go back and remember the
cross—-examination of Mr. Rudnick, when we talked about a
number of things, such as how d4id this all happen. In othex
words, how did this agreeﬁent occur; who told you what to do,
when. And Mr. Rudnick adviﬁed there was the meetihg at 8
o'clock. The meeting where all of the Vagos got together.

Now, according to Mr. Rudnick, at this meeting it
was filled with dissension and hostility towards the Hells

Angels for a number of events. And Mr. Rudnick is somewhat
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angry because they're not doing anything about it, referring
to Tata and Dragon. And ag a consequence, We look like
bitches. His word. He felt, pardon the expression, like
shit because he wasn't getting the respect that he felt he
was warranted by virtue of the simple fact that he's Gary
Rudnick,

Now, everybody else that the State called disagreed
with what happened during the course of that meeting, as it
concerns the other Vagos called by the State. BAnd it's -
somewhat surprising that witnesses are called by a party, and
then disputed during closing. But remember what Richard
Nickerson said. Remember what Evanson said. Remember what
the Vagos said who were asked £he question, was there
anything hostile ﬁccurring at the meeting. No. Was there
some mention of this 99 issue. Only that we were all going
to ride down the 99 when we left.

Now, Rudnick of course had a different story. The
meeting was full of hostility, everybody is frustrated,
people want to do something. But Tata and Dragon won't do
it.

After the meeting, according to Mr. Rudnick, they
meet out in the hallway, and we call that the powwow. And
Mr. Rudnick claims that at the powwow now all of a sudden

there is a change. The hit on Mr. Pettigrew was green 1lit.
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The consequence of this meeting, according to Mr. Rudnick, is
Dragon and Tata have changed their ways.

But when Mr. Rudnick was interviewed, in reference
to his February 15th interview, he tells us that he did not
have any sort of clearance after the powwow.

So if he doesn't have clearance, and there ig no
green light after the powwow, you have to ask yourselves,
well, when did that occur. And I ask you, if you have any
questions about Mr. Rudnick and what he said during the
interview, to go ahead and regard the transcript of
Mr. Rudnick's interview. Because you're going to have it
during the course of your deliberations, and you can read it
for yourself to determine if there's any consistency or
continuity to his story.

As the story goes with the police officers
questioning him fhat day, it changes, it dramatically alters
in part, it will go from one point to another until it truly
represents the confusion that I hope I was able to
demonstrate for you during the course of Mr. Rudnick's
cross-examination.

According to Mr. Rudnick, he did not ask for
permission before things kicked off. He was supposed to
wait. Tata and Dragon had said let's just wait and see what

happens. Very, very frustrating for Mr. Rudnick, and he
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explains it.

When Mr, Rudnick goes to the Oyster Bar, he also
tells police he doesn't even know who Pettigrew is. And he
testified to the same. He goes down at 10 o'clock
supposedly, according to the State's theory, to pick a fight
or to start the ball rolling because an assassination has
been approved on Jeffrey Pettigrew.

But according to Mr. Rudnick, he didn't even know
who Pettigrew was when he was in the Oyster Bar, as Evanson
said, taunting, taunting, and taunting Jethro\Pettigrew.

He was even asked such questions about, well,
couldn’'t you see the president locgo, or patch, on his cut,
and regarded, well, I really wasn't looking for that kind of
stuff.

But here's what we do knoﬁ, at least from the
video. There was a concerted effort by the Vagos, and in
specific Evansgon, who had been a Vago for a long time —— he
was also the federally paid informant, you'll recall him --
who indicated the amount of effort being taken by the folks
in charge to make certain there was not going to be a
problem.

The problem, as stated by witnegs after witness,
was Gary Rudnick. That name was repeated over and over again

as to what was happening and why. As to who was causing the
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problem, and who was requiring others to try to make peace.
Gary Rudnick, over and over again.

Rudnick of course in hig deal says well, yeah, I
was doing that, but it wasn't because I wanted teo. I was
told to. I was told that I'm going to be part of this
assassination on Jeffrey Pettigrew at 8 o'clock. But when
I'm down there at 10 o'clock going after this specific
person, I don't know who he is.

I really can't make sense of that, and I ask you to
read the transcript to see if you can. What I do know is
that when Mr. Rudnick was ordered out of that bar, the Oyster
Bar, repeatedly, Mr. Rudnick would leave, and Mr. Rudnick
would come back., And what was it over? It was over the fact
that Mr. Pettigrew had patted him on the back. And tc him,
that was a significant sign of disrespect. To him.

It had nothing to do with the other Vagos. And in
fact, I think as you heard from the witness stand, he was
advised by Mr. Seimers, what difference does it make.

There's hundreds of people here, people are going to be
touching you. Let it go. Go rest your neck.

There's been criticism leveled in the sense that,
well, how many Vagos deoes it take to remove a Vago. You'll
remember the testimony of Mr. Gonialez talking about the fact

that one of his purposes was to be able to go get Cesar
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Morales, the president of a c¢lub, out of a bad situation.
With the question then, well, so it only took one of you to
do that. And the answer being the obvious, yes. BAnd the
reason is because a person will come with you, the person is
there to listen te you, and the perscn knows you're there to
protect them.

So now we hear that maybe the Vagos didn't do
enough as a collective group. But again I want to remind
you, this is the State of Nevada versus Ernesto Gonzalez. So
we're going to hear ‘about well, the Vagos should have done
more. They should have, you know, knocked him down, they
should have punched him, they should have dragged him out.

If yourll remember, when I was speaking with
Mr. Evanson, I had actually asked him questions like that, to
the extent, well, you seem like a pretty big guy, you could
go ahead and take.care of that, right? You remember
Mr, Evanson said no, I can't. He's a vice-president of a Los
Angeles charter. If I go in there and go after him, then
literally I'm going after the whole charter. I can't do
that.

The consequence was he was told over and over again
to get out. He was told to the point of frustration that
other members of the Vagos advised you, specifically Evanson,

that they felt like punching him in the head and dragging him
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off, but they couldn't.

It's not a matter of criticism because they did not
attack Mr. Rudnick to get him out. To the contrary,
Mr. Rudnick agreed, and Mr. Rudnick would leave. But there

was a problem, you see. Mr. Rudnick told Mr. Evanson, if I

‘don't have my apology by the time I finish this beer, there's

going to be a problem. The problem, of course, he's speaking
of is he's going to go deal with Mr, Pettigrew himself. He
wants an apology.

Even though Pettigrew has told other people, hey,
I'm sorry, I didn't mean anything by it, I didn't mean any
offense, that wasn’'t enough. Rudnick was demanding one for
himself.

When he said that to Evanson, you'll recall what
Evanson testified he did? He c¢alls upstairs. John Seimers,
Rocky, winds up with the phone. He hears you guys better get
down here, this guy is creating problems.

At that point, Dragon, Tata, Seimers, and several
others come down. And they come down to talk —- talk —— to
the HAs. Because as you learned from the testimony in this
case, when there is a problem, these folks get together, they
talk it out. And I think one of the witnesses for the State
said they actually handshake and hug it out, and that would

be the end of it.
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And we know that's more likely than not because of
the 15 or 16 years of Street Vibrations preceding this, with
Hells Angels there, with Vagos there, it was never a problem.
If there was a dispute, they had their own mechanism for
resolving the same. As they said, we mutually respect one
another, and we coexist.

And thaf seems to be how they deal with problems.
Not what the State suggests to you, that you have armed
conflict with planned assassinations. And if you think about
that for a minute, if you think that the testimony you heard
about yeah, we really don't have a problem with each other,
meaning the Hells Angels and the Vagos, is incorrect, then
ask yourself why the Hells Angels would feel comfortable with
their president staying ét_the Nugget where all the Vagos ére
located. |

And you might think, well, maybe they didn't know
when they got there. Well, they sure knew after they checked
in. 1It's pretty obvious, according to all of the witnesses,
the casino is filled with a sea of green. So if they have
this hostile war-like setting, why on earth would the
president of the opposing organization then stay amongst them
unless he felt comfortable, unless he felt there wasn't a
threat, unless he felt there wasn't this hostility that the

pProsecution seems to indicate must have existed in adwvance.
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It would be akin to having George Bush bunk in with Saddam
Hussein immediately prior to the invasion. It doesn't make
sense, you wouldn't do it.

And there's a lot about the theory the prosecution
has offered you that quite simply just doesn't make sense. |
We're going to plan an assassination, says the Vagos, but we
want to make sure we get it on camera, and we want to make
sure there's at least a couple hundred witnesses. It doesn't
make sense.

The fact that San -Jose and San Jose Hells Angels
and Vagos'got along is pretty evident by the fact that there
were no issues. But what's more evident is this. You'll
remember whén this whole thing firgt started with Rudnick?
There was a request that the San Jose charter go and speak
with the HA charter, also from San Jose. The reason is
because they know each other, they mutually respect each
other.

You'll remember Richard Nickerson, who spoke with

-Bobby Viera, the 41 year Hells Angel, and they both agreed,

hey, we're too old for this kind of stuff, They shook hands,
they talked together. You can see on the video the
resolution of the problem Rudnick had created.

You're going to hear, oh, that was just them being

tricksters so they could later come and attack them and
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unbeknownst to them they would be overwhelmed and swarmed.
To accept that you would have to accept or believe that the
Hells Angels are awfully naive people. Because if they
thought there was a problem, they certainly, as we have
learned, could have summoned help with a phone call. But
they didn't.

| When Rudnick first started the problem, the HAs
don't want to fight with the Vagos. &So what do they do?
They contact security. And that's where we get the testimony
of the director of security, former lieutenant Sparks police
department, 28 years, retired. He walks through, he sees
there's a problem, But it is a problem made by Gary Rudnick.
It is not, quote, collectively the Vagos. And we keep
hearing that term thrown about, the Vagos did this, the Vagos
did that. What you didn't hear in the opening clesing was
that Ernesto Gonzalez was part of that. He wasn't.

If you think there's a challenge to fight as
offered by Gary Rudnick, Ernesto Gonzalez had nothing to do
with it. If you think Gary Rudnick's words to Jethro
Pettigrew, are we cool, are we cool, amounts to an invitation
to fight, remember who did it. Remember who had the problem.
Remember who had expressed their frustration at not getting
an apology. Remember who said if something doesn't happen by

the time I finish this beer, to Mr. Evanson.
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Now, we do ¥now naticonal comes down. You can see
it on the video. We do know that all the Vagos that were
there were asked to remove themselves, go to the next bar by
Mr. Evanson. Next bar happened to be down the yelleow brick
road, was Trader Dick’'s., At that point, it opens the doorx
hopefully then for no more problems.

That wagn't Mr. Rudnick's plan. Do you remember
Mr. Rudnick, in his candor, said this to you: I just wanted
another souvenir, I wanted another trophy. That's his
mindset. That's not the Vagos. That's Gary Rudnick.

His baseball cap that he took from a Hells Angels
during some dispute he also created was nailed up in his
garage, but he wanted more. He wanted, as he said, a trophy.

And doesn't that fit nicely ﬁith his actions with
those two prospects carrying the ice chest, who up and to the
point Rudnick gets there are walking through that casino
unmolested. Just like Jethro Pettigrew was.

Get the cut, get the cut. And what does
Mr. Rudnick do on that video? Remember? He's the guy you
see pulling, trying to yank that cut off that kid who was on
the ground. And Mr. Rudnick was pretty successful kicking
that one off as well.

But we do know when national talked with

Mr. Pettigrew -- a man that, according to the witnesses, was
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liked and respected by both groups -— and I think it was
Mr. Evanson that referred to him as an icon. It was

Mr. Nickerson, who also said he liked him. Mr. Evanson
actually showed a great deal of emotion when he was talking
about the loss of Mr. Pettigrew.

Now, how doeg that line up with the Vagos and Hells
Angels all hate each other and they're supposed to shoot each
other or fight each other on sight? When you have a man who
is a Vago sitting up there becoming emotional discussing the
loss of Jeffrey Pettigrew. Doesn't make sense. It doesn't
add up.

The idea of applying generalities to cover a trial
and a request for proof beyond a reasonable doubt, if you
evaluate this evidence, you will see is wholly inappropriate.
We cannot generalize a conviction. The fact of the matter is
you should be demanding evidence as.it relates to Ernesto
Gonzalez. State of Nevada versus Ernesto Gonzalez.

The difference is this. The fulcrum, the pivot
peint. Gary Rudnick. If you do not believe Gary Rudnick,
then you have to evaluate this case for what it truly is.

aAnd when we started this case, and when I made an

opening to you, T told you I would make certain promises to

you. That I was going to show you certain things. I teld

you that night that Ernesto Gonzalez fired a gun at Jethro
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Pettigrew. I tecld you this was not a who dunnit, this was
not a situation where you were going to have to try to figure
out who pulled the trigger that evening. I told you
specifically exactly what had happened, and I told you why.
And_I told you abecut Mr. Wiggins.

You've seen the video, I'm not going to show it to
you again. But one thing I ask you to do -- excuse me, One
thing I ask you to do is this. That what I call the point of
view video, where you can -- it was introduced by one of the
first witnesses, and it kind of shows the point of view you
would have from the disco. &And if you regard that point of
view, I think at 8-10 would be the footage reel, you'll see,
you'll see, exactly what the defendant Gonzalez coculd =ee.
And you will see that defendant Gonzalez had an absolutely
perfect view of what was going on as it concerned
Mr. Wiggins.

What you don't see is Mr. Gonzalez firing anytime
before that. B&And I think the prosecution on their
examination of Mr. Gonzalez made a big point of, well, he
conld have shot then. When it first kicked off, and
Mr. Pettigrew and Mr. Villagrana were shooting people. Or
you could have shot then, when Mr. Pettigrew and
Mr. Villagrana, Mr., Pettigrew in particular, pistel whipping

Greg Fearn. Or you could have shot then, when Mr. Villagrana
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rushed Mr. Gonzalez, and you'll see thrusts at him with his
hand.

Now, Mr. Hall has indicated, well, you're reaching
for a gun. Look at the video. Because if there was ever a
time, if you had a firearm, to protect yourself or to
fake-shoot the president of the Hells Angels claiming
self-defense, it was right then and there.

What you do see on the video is you will see
Mr._Gonzalez's arm reach over to the bar, and you will see
him come back with a bottle. If you have a gun, and you can
shoot someone to protect yourself, why do you pick up a
bottle off the bar. What's the point.

You'll then see on that same video Mr. Gonzalez is
watching. If he wants to shoot, and has a gun, why isn't he
shooting?

You'll then see Mr., Gonzalez goes into the disco,
an area where I think you've heard testimony there were at
one point in time a number of people. You've also heard
testimony that people had a tendency to drop specific weapons
in reference to what they were carrying, and Mr. Gonzalez has
told you he picked up a firearm. He walks, runs, goes out,
looks. And then, as he told you on his testimony, as
Mr. Hall I think made clear in his argument, he's got

familiarity with firearms, he's got weapons training, and -
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instinctively he checks to see if it's loaded. 1If it's your
firearm and you just took it out of your pocket, you don't
certainly need to check. And then you see Mr, Gonzalez
actually go down and try to look down the yellow brick road
to see what they're deing. You know why? Because it got
gquiet. And what did he tell you? I'm hoping it's over.

And you know what? It was. That situation right

then and there had terminated. In other words, the fight

Gary Rudnick started -- although he was not the initial
aggressor; the initial aggressor, in that case, if anybody
has got eyes, is Pettigrew, for punching Rudnick. But that
situation had calmed down. You remember, Vyou can see it on
the video.

The Hells Angels are actually calm enough to stop,
bend over, pick up their bags. You'll see a couple of times
a guy is actually bending down on the floor picking thipgs
up. And you can ask yourself whether or not they're picking
up the cartridge casiﬁgs, so that there's no evidence of how
many shots had been fired. Watch the video, you'll see it,

But the important thing is you have Mr. Gonzalez
doing nothing. Because as he told you, I thought it was
over. I wanted it to be over, I just wanted them to go away.
2nd they were.

And Mr. Gonzalez follews over, and he's watching
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things. If you're surveiling somebody to take a shot, why do
you let somebody get 30 feet away from you and shoot, when
you could shoot when they're 10 feet away? You'll see it on
the point of view video, that you can see the entire
walk-through as they walk by. &and certainly, to be as close
as I am to you right now, and take a shot, is a much more
reliable shot than if I'm 30 feet away.

But something happened. What happened was
Mr. Wiggins was on the ground. And as Mr. Gonzalez told you,
he watched, he saw them, and they stopped. Now, I actually
heard during the State's open -- opening close, Mr. Pettigrew
was unarmed? He wasn't unarmed. I don't know whether he put
his gun in his waistband or wherever he kept it, but I do
know he was armed; Because you'll remember Officer Walsh
testified that one of the ladies next to Mr. Petﬁigrew held
up a gun and said, "Do you want this," and that was
Mr, Pettigrew's revolver. So I don't know where unarmed came
from, but it's pretty clear he wasn't unarmed.

Mr. Villagrana, on the other hand, actually had his
firearm out. Consider this in a thought process. You know
these two individuals have fired a number of shots. You know
that they have fired a number of shots throughout a brief
period of time. <You know that they have shot Ramirez or

Garcia. You know that they're using the weapon to pistol
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whip people. B2nd you know it's all over, there's no longer a
reason for it, there's no dispute happening. It ended. At
this point in time, what you know is video procof, Gonzalez is
in movement. He's watching. He's seeing what's going on.

He certainly doesn't take the, quote, better shot. Because
as he told you, he didn't want to shoot.

What Gonzalez does is sit there and hope they're
just going to keep going, keep walking, keep walking.

They stop. MNo reason. As we know from Wiggins, as
we know from the video, Wiggins did not present a threat. To
the contrary, Wiggins was trying to pretend he was dead. And
we keep hearing this story of well, you know, they're kicking
him in the feet. Look at the viaeo. His head is right there
when they, Pettigrew and Villagrana, approach.

This is the footware of Mr. Villagrana. You see
Mr. Villagrana deliver two, possibly more, kicks to
Mr. Wiggins. You see Mr., Pettigrew kick Mr. Wiggins, and
appear to step'baék.

Remember, he has a prosthetic leg, his right leg,
he has to balance in order to be able to kick with his left
foot. When he steps back is when Cesar Villagrana comes in
and starts kicking,

Who has a firearm.in their hand? Cesar Villagrana:

Who has already used that firearm in reference to shoot
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people? Cesar Villagrana.

The law and the instructions have told you that the
actions of the defendant, in the killing of another person,
in the defense of a person, is justified. If it's justified,
it means he's not guilty. And it virtually handles every
charge that he's confronted with, save and except the
concealed weapons count possibly.

What we do know is that if there's an honest,
reasonable belief on behalf of Mr. Gonzalez, by virtue of
what he is seeing, that Robert Wiggins could either be killed
or severely injured, he is allowed by law to take that shot.

Now, I want you to think of something tﬁo other
witnesses have told you. Do you remember Officer Walsh?

When Qfficex Walsh, first officer oﬁ the scene, comes in, she
seeg Mr. Pettigrew -- or e#cuse me, sees Mr. Villagrana.

Mr., Villagrana still has the firearm in his hand. There is
someone in the crowd screaming, kill him, kill him. As it
references Mr. Villagrana.,

Officer Walsh told you that she's looking right at
him, and was telling him to put the firearm down. Started to
move his hand. Put the firearm down. I asked Officer Walsh
what would you have done if he continued to move that firearm
in the direction of the fellow whe was screaming kill him,

kill him? And she said I would have shot him.
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You deon't have to wait to determine whether a
genuine reasonable threat will manifest itself by virtue of
killing someone before you're allowed under our law to do
something about it. To stop it. Just like the witnesses for
the sState said in reference to Mr. Pettigrew and
My, Villagrana, that were the lay witnesses, the citizens.
We just wanted them to stop. We wanted somebody to stop
them.

When the director of security testified, the
director of security said, I didn't intervene because I
wasn't armed. I asked him if you were armed, would you have
intervened? Yes. My next question was, and you wouldn't
want to get prosecuted for murder for doing that, would vou.

Ladies and geﬁtlemen, it is so, so easy for a
hindsight opinion, absent the stress, the strain, the panic,
the fear, or the presence, to criticize.

Mr. Gonzalez told you specifically what happened.
And if I may use his word, he said, oh, shit, when they
stopped. Because the only thing he wanted them to do was to
leave, to keep going.

The video supports that. The video supports it
because there was no attempt prior to that time to shoot.
And there was every opportunity before he went in the disco,

if he had a qun. There was every opportunity after he came
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out of the disco and had the gun. But he didn’'t do it.

If he's not doing it and he's not taking the shot,
then that certainly should tell you a lot about what's going
on in Mr. Gonzalez's mind, and whether or not Mr. Gonzale=z
was telling you the truth, or Gary Rudnick was telling you
the truth.

When the national officers left the Oyster Bar that
night -- Rocky, Nomad, Tata, Dragon -- it was settled. It
was resolved. Pettigrew, didn't have a problem, everything
is okay.

When you see this going on, and you understand the
relationship between these groups and the necessity of
coexisting together, it somewhat indicates any claim of
trickery and such good planning that they were just there to
trick them, to lull them into a false sense of security,
somewhat di=ingenuous.

When you listen to the State's witnesses that tell
you they got along, there was mutual respect. You saw
Evanson up thére with.his emotions on his sleeve talking
about the loss of Pettigrew. And he would be in a position,
as he told you, to knew if something like that was going to
occur. He didn't know anything about it.

Rocky Seimers would have been in a position to

know. He didn't know anything about it. Nobody has come in
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here and testified that occurred, except one guy. Gary
Rudnick. The one guy who has literally sold a story for a
hoped for probation. Because as you'll also have a chance to
do, there's gquite a few more jail calls, and I read some of
the quotes to you in the opening, and I played some of the
jail calls for you. Where it is clearly obvious

Mr. Rudnick's plan of life after this case. Witness
protection program, they're going to pay me, they're going to
pay my rent.

But don't stop there, because you do have, as well,
another option. BAll of the jail calls are in evidence for
you to listen to. You can listen to those calls and ask
yourself, does this guy appear to be manipulative, does this
guy appear to be a liar, dees this guy appear tc have any
credibility or honor, does this guy care about anybody other
than himself?

If you really have any gquestions after you watched
hig testimony, after you heard the jail calls I played for
you, after you read his interview, listen to some of those.
Take a sample, I don't even have to pecint you to any of them.
But the point of the matter is when you listen to those Jjail
calls, you'll get an understanding of who Gary Rudnick really
is.

When we have this issue where the matter is
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squashed, the word, what happens then. Well, nothing until
Rudnick gets involved. But you remember Rudnick told you
something real interesting. He said I got a phone call
saying the HAs were on the way. Look at the video. But more
importantly, vou remember when I asked him, well,

Mr. Rudnick, you didn't get any calls from 10:18 until 11:38,
and you didn't make any calls. So how did you get a phone
call? He didn't have an answer. And the reason he didn't
have an answer is because the problem with a lie is that it's
full of heoles. And some people are better at it. He's not
one of them.

The fact is, despite the several meetings with law
enforcement before he gives his February 15th statement,
despite the fact law enforcement had given him a copy of the
grand jury transcript so he could read what the other
witnesses had said, despite the fact he was able to see the
videos and the diagrams, he couidn't hold it together.

But it makes you wonder why somebody has to be so
prepped in order to tell the truth. It shouldn't require
that kind of preparation.

That's something you get to decide throughout the
course of your deliberations. Because see, you've got a jury
instruction that talks about that. You have a jury

instruction that talks about the credibility of a witness,
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and how it's up to you to regard or disregard that witness's
testimony.

If you make the decision that you do not feel
comfortable believing Gary Rudnick to the degree, to the
degree of extinguishing reasonable doubt, then Ernesto
Gonzalez deserves your vote of acquittal. Because that's
really what this whole case is about.

I mean, we can throw all the smoke out here you
like, but really that's what it boils down to, isn't it?
Either Gonzalez is telling the truth, or Rudnick is telling
the truth. Because that's what the case centers on.

If Rudnick isn't telling the truth, well, Gonzalez
didn't have any part of the challenge to fight. He certainly
wasn't in a conspiracy with him.

When you look at that video, the video right where
Rudnick stops Pettigrew, you'll see Mr. Gonzalez in the line.
And I want you to ask‘yourselves, if this is an
assassination —— we've all seen the old Jack Ruby, Lee Harvey
Oswald video, where Ruby steps out of the crowd and fires
several shots into Lee Harvey Oswald. Where is Ernesto
Gonzalez when Rudnick is going teo stop him? He's at the far
end of a line.

But what's also very interesting, and you'll be

able to see it -—- and I'm not telling you what people are
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thinking, and that's the difference in what I consider the
defense approach to that video. I'm not going to sit here
and tell you, oh, look, that means he's thinking that. No.
Watch it, you can draw your own conclusion.

But when you see Mr. Gonzalez at the end of the
line and he's not paying attention by way of swiveling -- he
does when, as he told you, the voices get raised, they're .
heated. You can see him step out and look, because the
person next to him was blocking the view.

Is this the positioning of your trained assassin
ready to strike? More importantly, when he sees what's
happening, what does Mr: Gonzalez do? He walks away.

Now, the State ié going to tell you oh, well, he's
walking away toc get in a better position to shoot
Mr. Pettigrew. What could be a better position than standing
next to Rudnick and pulling your gun and shoot him? And
disappear ocut the Vicforian Street doors. What could be a
better position?

Certainly, walking across the way, where there ié a
wall between you and where they're standing? And more
importantly, now you're going to get a fight going to where
everybody is on alert, to where people have pulled guns, to
where people are shooting people. Doesn't make sense.

If you're going to plan something like this, is
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that the way you want to plan it? Weli, let's get it going,

let's make sure they pull guns, let's make sure they shoot a
couple of us. Then Ernesto, that's when you go into action.
Think about that. Does it make any sense?

But I want you to consider one other thing. We had
Detective Bennett who spoke to you about an operation called
Simple Green. I think you probably all remember. Detective
Bennett said he was doing an investigation, and that part of
that investigation included 100,000 telephone calls.

You remember how many Ernesto Gonzalez was involved
in? Three where his name was mentioned, three where he
actually was making the call himself.

Do you remember what the six calls in total were
about? Trying to get patches for the club in Nicaragua, and
it could be in Spanish. Where can you get them.

Why is that important? Rudnick told you that
Ernesto Gonzalez, at the secret powwow meeting that everybody
else has said didn't happen, wvolunteers to be the shooter.

He VOlﬁnteers to be the shooter,.because Jethro Pettigrew has
stopped or created problems for him in creating charters in
San Jose and Santa Cruz. That's the reason that Rudnick
tells us.

Contrast that for me, if you would, to this. If

you are having such a problem you are willing to kill a man,
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do you not think you might discuss that with your national
leaders? You might say hey, we're having some problems here.
Aand I'm not saying you get on the phone and say hey, I want
to kill this guy. I'm saying you get on the phone and talk
about it.

Because remember, these guys, when they have a
problem, voice their problems to one another, and then that
problem is carried to the other club, and then they have a
meeting and they try to squash it. That's what everybody
told you.

Now, you would think if there was a problem with
Pettigrew stopping charters from growing, certainly that
would have been a discussion. And if Ernesto Gonzalez is so
offended by it, you would think that Ernesto Gonzalez might
just might have mentioned it somewhere in the 100,000 calls
over 18 months.

It's not there. What does that tell you? I'm mad
enough to kill someone, but I'm not even going to talk about
it. Doesn't make sense.

When Ernesto Gonzalez walks away from this affray,
this fight created by Gary Rudnick, it deesn't make sense if
he's there to shoot Pettigrew.

And interestingly, the statute that you're given to

work with, you know, came about in the old days when dueling
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was popular, or some saw it as appropriate. And, you know,
you would slap somebody in the face with gloves and challenge
them to a duel. BAnd that's really our challenge to fight
statute, and that's what that about, it's about a perscon.

Who challenged Rudnick? Nobody. Who challenged Pettigrew?
Questionable whether Rudnick did.

Rudnick then gets punched in the head by Gary --
excuse me, by Jethro Pettigrew, and it's on.

Like Evanson, the State's witness told you, it was
spontanecus. The Vagos go into protective mode. But what's
also very interesting is we've heard, well, this Vago did
this, and this Vago smashed that Hells Angel in the head with
a bottle and this Vago hit that Hells Angel, that Hells Angel
shot that Vage, the other Heils Angel was shooting at other
Vagos. But do you know what's missing from the State’'s
argument? Ernesto Gonzalez.

Where is he? Is that just the attempt to say well,
hey, all vVagos are bad. Well, look, we heard that from what
was his name? ILes Skelton, the man who in part watched the
1948 version of the Hollister raid on The Wild Ones as part
of his getting together fﬁr expert opinion.

It's the generalization that is dangercus, it is
the generalization that is unjustified, and it is the

generalization that is not just.
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What is happening in this case is pretty simple.
Again, you either believe Gary Rudnick, and it happened. If
you believe Gary Rudnick, done.

If you don't believe Gary Rudnick, it's doﬁe.
There's not a leot of gymnastics to that. There's not a lot
of mental hoops to jump through. There certainly isn't a lot
beyond that.

Can shoot in the structure if he's saving the life
of another person. The only thing I think, as I said, that
wasn't covered was the carrying a concealed weapon. If you
think he came into the Nugget, had the concealed weapon or
was concealing it without any just reason. I think he told
you on the witness stand he put the weapon away because he
didn't want to get shot, he didn't want to be a target. 1In
other words, he didn't want to be a guy holding a gun and
have somebody like fettigrew or Villagrana say oh, my God,
he's got a gun, let's take him, boom. I think the State told
you Garcia got shot because he had a gun.

But think about this. You cdn see this on the
video. When Mr. Gonzalez is carrying this gun, he's carrying
it not by the butt, like he's going to shoot with it, but
he's carrying it like he picked it up. Look at the video.
It’'s not being carried like a firearm.

When he comes by that bar walking to see where
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Pettigrew and Villagrana are, he's carrying it in his left
hand as though he picked it up, not in the sense he's ready
to shoot or wants to shoot.

And then we did a little time deal for you in
reference to what happened and when it happened. 2and I think
it was their witness who said he was probably in there total
12 to 14 seconds.

And in some ways that actually does assist in
defining the case. Because as Mr. Gonzalez has teld you,
Mr. Gonzalez walks in the disco -- now, understand, he can
see the whole time. There's nothing impeding his view, from
the point he comes arcound that fish tank aquarium section,
he's got a complete view of what Mr. Pettigrew and
Mr. Villagrana are doing. He's got a complete view to the
extent that he's able to feel it's over. And he's got a
complete view when it's not.

When he walks through that disco -- and I know the
prosecutor is going to say well, but I want you to look at
Exhibit No. 37, I think it is. No, Exhibit No. 129. And
he's geing to say well, gee, I want you to look where the
shell casings are. That's going to tell you a lot.

Remember Heather Kohles, the gal who put the
placards out, took pictures of the evidence, what did Heather

Kohles tell you about the objects on the floor? Remember
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when T dropped the pencil and we discussed the fact that if
you disturbed it from its origimal resting place, you
wouldn't know where it actually was when you come in later.

I think she told you she was there a ceouple hours
after the fact. I think she was also candid enough to admit
that there were, you know, certainly things that were
occurring that could have moved evidence as it laid on the
floor;

We had a chance to discuss the issue of static or
fixed evidence, like stains or the shot in the slot machine
glass, as representing perhaps evidence as, you know, pretty
reliable as to where it's located. However, the shell
casings, a different story.

Also not only do the shell casings come to rest on
the floor when people may be running to get away,.get out in
a panic, or even just leaving by walking, if you kicked it,
it obviously changes where it was originally located.

We also had Heather Kohles tell us that the Glock
can eject this way, this way or this way. And we didn't know
the answer to that.

And we also had Heather Kohles tell us about once
the shell casing hits an object, obviously it can bounce.

So please don't fall victim to the theory of

speculation on, well, you've got a placard that shows shell
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casing A is here, so therefore that means when shell casing A
was deposited in that specific location, the shooter must
have been here. You can't do that, and we can't use that
evidence for that, because that evidence doesn't stand for
that.

What that evidence stands for is where it was
located when they went onto the scene, took pictures hours
later, after potentially being disturbed in crowds of people.

You'll remember I kept asking about a crime scene
log, who was there, who kept track of people in and out. And
no one geemed to have one, or know who did one, if anvbody
did cne.

We did hear some testimony from Mr. Ivers, how
Mr. Ivers indicated that he had put up Crime Scene, and of
course in the way. I agked him well,.did you put that up
before. And he goes no, of course not, you don't put it up
before the commission of a crime. You know what, he's right.
The fact of the matter is, it's put up afterward, after they
arrive. It doesn't certainly denote or secure a pristine
crime scene.

You remember when I talked to him about pristine
crime scene? And the difference between a crime scene that
may be trampled through versug a crime =cene that's pretty

well locked down to where you can control what happens to

76
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534

{287




10

11

iz

13

14

15

16

17

18

19

20

21

22

23

24

77

whatever evidence may exist on the premise?

But if you're being asked to look at diagrams and
to draw absolute conclusions, please remember that unless a
diagram itself represents an absolute, it would be
sighificantly wrong then to draft or draw an absolute
conclusion from a diagram that at best represents the best
efforts of a person who puts something together hours after
the fact.

The reason that's important, as well, is this,
We've heard a lot of people testify as to what they heard. A
lot of gunshots. Some said 20, some =aid less. 2And now
we've got the State saying, well, you've got this many
cartridge cases, and we found this many projectiles, so
therefore, that's the number.

You remember Mr. Rudnick's testimony? Mr. Rudnick
said that he saw Mr. Pettigrew shoot four times himself.
That's what Rudnick said.

Interesting, and that's why I asked about the speed
loader issue. And a speed loader very simply is a way to
load a revolver very gquickly without having to take the time
to individually insert specific bullets into a specific
chamber of the revolver. 5o then the question is, well, if
that happened, where are the shell casings? Look at the

video. You'll watch the people were picking up the shell
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casings. You'll have a chance to answer your own questions.
It's there. The wvideo, absent the narration, absent the
willingness of the State to tell you what's being said. And
I think honestly Rudnick probably said it best: Mr. Hall,
can you answer that question one more time for me. Because
there's a lot of that that's gone on throughout the course of
this trial. |

The fact of the matter is, witnesses have come to
you and testified to you of certain consistencies. One of
the consistencies was the Vagos and the HAs of San Jose got
along. Another of the consistencies was it would be
ridiculous for the Vagos of San Jose to do something like
this. You'll remeﬁber Mr. Evanson, the State's witness, who
said this would not help them.

I want you to tie that intoc scmething else for me,
because we're going to hear about this, too. After. After
the shooting, you'll remember our pivotal player,

Mr. Rudnick, told you, well, you know, after that thing
happened with the guys with the cut, a couple of the brothers
took me up to a room.

And supposedly at that point you'll remember
Mr. Rudnick is told that he's gone. But of course,

Mr. Rudnick forgot to tell you that he hung around long

enough to be with Bradley Campos to assault the tourist who
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was taking the wideo, and to tell him that's not good enough
when he turned over the video and his driver's liéense. I
wonder what would have happened had the police not arrived.

But regérdless of the fact that Rudnick and the
truth are seen as a moving target, Rudnick tells you he goes
up to his room, and the -- stays there, from what I can tell.
Gonzalez tells you he leaves, sees some individuals that he
recognizes across the street, and stays in their rooms. And
he tells you that he's afraid, and he tells you he's afraid
because of the Hells Angels and the potential for
retaliation.

At this point you’'ve got to remember that the Hells
Angels were pretty well en masse themselves, perhaps in a
location not that far. And there were a number of Vagos, I
think Mr. Wiggins one, who indicated to you that he was very
afraid to even be there, and that's why he wanted to dget up
off the ground and get out of there, to the dismay of Officer
Walsh, who kept him down on fhe ground.

The consequence of which is, is that a genuine
fear, is that a genuine reason to be worried? Because
something has happened, an individual has started what
amounts to a fight that involved now dozens of people, and
the consequence of which ig if there wasn't a problem hefore,

there certainly is a problem now.

79
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534

N340




10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

80

Wiggins finally, finally, laying on the ground, put
an end to that problem, at least to the extent of
Mr. Pettigrew. But that also created a horrendous precblem.
What happens is this. You're going to be told that
Mr. Gonzalez flees out of guilt. Hisg mind get is oh, my God,
I'm guilty, dgosh, so therefore I'm going to run away.

Mr. Gonzalez has told you exactly what he did and why. And I
want to ask you, does it make sense. And again, I'm asking
for that application, that allocation of common sense in this
case,

Does it make sense that Mr. Gonzalez would leave
this area, meet with his club brothers, and try to figure out
what to do. You heard testimﬁﬁy,.everyhody went down to Los
Angeles. The San Jose charter. Because the San Jose charterxr
is the target in reference to where they live.

As Mr. Gonzalez told you, I would never do anything
like this. We've got mortgage payments, we've got kids,
we've got rent, we've got jobs, and we all had to leave. He
also told you that he certainly would have said no, if
anybody had asked him to do it. Does that make sense? Do
you throw away your life, your ability to be with your
children, your ability to run your business, because you plan
it out to do so? Do you think the other charter members

would be happy about doing the exact same thing?

80
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534

N9




rossmmey

14

11

12

13

14

i5

16

17

18

19

20

21

22

23

24

81

Lose everything you have because Gary Rudnick got
patted on the back? 2and that's why the people from the Vagos
that testified for you saw it to be so absurd and so
ridiculous, nobody would do it. It doesn't make sense.

What does make sense, they tried to get ahold of
the HAS so they could have a sit-down and work this out. And
you'll remember Mr. Gonzalez told Mr. Hall, HAs, they weren't
interested in talking. Does that make sense? At that point
Mr. Gonzalez told you he couldn't simply leave, and leave his
kids at odds with the Hells Angels, so that's why he didn't
go. Canceled his flight.

But what you also heard from Detective Bennett
under cross was that Mr..Gonzalez did not appear to be taking
steps to avoid the police, i.e., using a phony name, using
throw away phomnes, things of that naturé, booking tickets in
his own name with his own passport with his own credit cards.
To the contrary, as asked on cross, it appeared he was trying
to avoid more the HAs,

Mr. Gonzalez, when he returns to San Francisco, as
I think he told you ﬁe didn't know What-to do, he was hoping
that there would be a way the guys, the national, the leaders
could get together with the leaders of the HAs and explain
what had happened.

Now, that's important for these reasons. The

81
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534

U%IA




T

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

82

State, through their examination, has attempted to suggest
that Mr. Rudnick getting kicked out of the club was some sort
of a phony part of the planned appeasement to the HAs. Or in
reality, it's because it was Gary Rudnick's fault, he
wouldn't listen to the fact that he had to get out of there,
he wouldn't listen to everybody senicr to him that had teld
him to get lost, quote, go rest your F'ing neck, according to
Mr. Seimer's.

So what happens. Mr. Rudnick gets, as they say,
kicked out bad. WNow, that sort of plays in, you'll remember
the text message that's been mentioned to you, due to our
circumstances, my P says there's change of plans, blah, blah,
blah. BAnd Rudnick of course wanted to imply it meant
something else totally different. Rudnick was being kicked
out of the club because Rudnick had created this entire
problem. Anybody afound Rudnick at that point, according to
the witnesses, should not associate with him. It's the same
as being shunned almost. They take your patches back, the
whole story.

And you heard something, and I hope you didn't
forget, about the bike. You remember Gary Rudnick on
cross-examination, and we're talking about his motorcycle,
and he's talking on direct about how the guys came to take

his motorcycle away from him.
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And on crogs I said but Mr. Rudnick, isn't it true
that you said you would give them the motorcycle to, quote,
make things right. And I kept asking him, what have you got
to make right, Mr. Rudnick? If you're told by the club to do
this, what on earth do you have to make right? |

Well, I don't know. Well, Mr. Rudnick, you said
it. What do you have to make right? He couldn't answer the
guestion. You know what he had to make right. The fact that
he caused this, he caused it on his own, he cauged it against
everyone's request, against everybody's wishes, against
everybody's directive. And the BState is not thinking that's
enough, they think they should have dragged him out of there
physically, or whatever the case may be. Even though you've
heard that's just not the wéy things work.

Rudnick knew he had to make it right. When you're
asking yourselves who do I believe in this casze, ask
yourselves what on earth is this guy talking about, when he
himself feels he's got to do that to make it right.

Ask yourself why he keeps saying all that I wanted
them to do, national, Tata, Dragon, is listen to my side of
the story.

Well, Mr. Rudnick, why should they have to hear
your side of the story, because supposedly they're the ones

who told you to do this. He didn't have an answer for that,
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either.

The fact is he didn't have an answer because he
truly did want somebody to listen to, quote, his side of the
story. But his side of the story has never been hey, you
guys, you told me to do this, why the heck are you making me
give up my bike. Why the heck are you kicking me out of the
club. And I asked him that. BAnd he agreed, he never brought
that up.

Isn't that the first thing that somebody is going
to be bringing up? You guys told me to do this, and now
you're going to do something to me for me doing what you tbld
me to? It doesn't make sense.

The bike itself, I'm going to give it to them to
make it right, you know, he tells his wife that. Know what
his wife told him? You ain't giﬁing up shit. And asg a
consequence, what did Rudnick say? I told them I'm not going
to give it -- well, it's at thelshop, or whatever lie he came
up with then.

The fact of the matter is, his intention was to
make it right. His intention was to make it right in the
sense of helping to pay for the moving costs for the families
from San Jose who had to leave their homeg. To help
Mr. Gonzalez hire a lawyer because hé didn't have the money

to do it. That's what he's trying to make right. Because he
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behaved exactly as Richard Nickerson said, a drunken foocl who
stirred up a hornets nest. It's on his back. |

And he also didn't want to necessarily get kicked
out of that club. BAnd I want you, and I'm sure you'll get
this chance on the prosecutor’'s second closing, consider the
phone calls. We're going to hear about triangulation. Weil,
he called him and he called him, so therefore there must be a
conspiracy.

Rudnick would have been the guy calling everybody,
trying to tell his side of the story. 'Just like Mr. Gonzalez
told you. Listen to the jail calls, see what kind of a guy
he is.

He will want to tell you his side of the story
until he is blue in the face. Until you agree okay, Gary,
yeah, what you did is right, you know. Yeah, a guy really
did disrespect you, so yeah, I understand, it's okay for you
to have done this, and don't worry, we're not going to kick
you out of the club.

When Mr. Rudnick is kicked out of the club is when
Mr, Rudnick a short time later is arrested. Consider that
now as part of the equation as to what were Mr. Rudnick's
incentives or motives when he is first contacted by Detective
Eric Bennett in Glendora, California.

He's been kicked out of the club bad, is the word

: a5
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we've heard. His president, Bradley Campos, kicked out of
the club bad. The reason is because Bradley Campos and Gary
Rudnick were vice-president, Gary, and president, Bradley, of
the Los Angeles charter, that created this whole -—- Richard
Nickerson word -- hornets nest by virtue of their actions.

Bradley Campos is gone and moves about hies way.
Gary Rudnick has been arrested. Gary Rudnick doesn't have
any loyalty to the club anymore. Gary Rudnick sees a way he
might be able to engineer perhaps a squeaker where he can
slide out the door,

S0 all of a sudden Gary Rudnick meets with a
detective who is somewhat involved, shall I say, in
investigating the Végos. And all of a sudden, after
transcripts are shown, videos are shown, diagrams are shown,
meetings are held, we have a story.

This is the birth of a lie. This case is based on
a lie. The charges in this matter are based on a lie.

The witness who supports the charges is telling you
a lie. The hoped-for result is you do not see through the
cracks in his story, and because there's enough smoke in the
room regarding, oh, the Vaéos are this and the Vagos are
that, that you convict an innocent man for something he
didn't do simply because maybe, just maybe, the State can

convince you the motorcyecle clubs are all bad and everybody
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