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Counts II, V, and VI coniain multiple theories of liability.

For example:

. Count II contains vicarious liability theories of conspiracy and
aiding and abetting;
Count V contains two theories of liability, conspiracy as well
as alleging that the defendant committed the c¢rime; and
Count VI contalns theories of liability on the charge of Murder

in the First Degree, these are: Premeditated and deliberate murder

and murder by lying in wailt.

The law does not regquire, you the jury, to reach a unanimous
decision upon a specific theory of liability within each count so
long as you are all unanimous in rendering a decision on liability as

to each count.

Instruction No. 3é %TEjO(
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A witness who hag special knowledge, skill, experience,
training or education in a particular science, profession or
occupation is an expert witness. An expert witness may give an
opinion as to any matter in which the witness is skilled,

You should consider such expert opinion and weigh the
reasons, if any, given for it. You are not bound, however, by such
an opinion. @Give it the weight to which you deem it entitled,
whether that be great or slight, and you may reject it, if, in your
judgment, the reascns given for it are unsound,

The opinioﬁs of éxperts.are to be consildered by you in
comnection with all other evidence inm the case. The same rules apply
to expert witnessea that apply to other witnesses in determining the

welght or value of such testimony.

Instruction Ho, 3&
J002
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You are the sole judges of the credibility of each witness
who has testified and of the weight to be given to the testimony of
each. If you should find the evidence in this case to be in conflict,
then it is your sworn duty to reconcile the conflict if you can, so
as to make one harmonious story of it all. If you cannot reconcile
these conflicts, then it is your duty to give credit to that portion
of the testimony which you believe is worthy of credit, and you may
disregard that portion of the testimony which you do not believe to
be worthy of credit.

In considering the credibility of witnessés and in
considering any conflict in testimony, you should take into
consideration each witness' means of .knowledge; strength of memory
and opportunity for observations; the reasonableness or
unreasonableness of the testimony; the consistency or inconsistency
of testimony; the motives actuating the witness; the fact, if it is a
fact, that the testimony has been contradicted, the witneés' bias or
prejudice or interest in the outcome of this litigation; the ability
to have acquired the knowledge of the facts to which the witness
testified; the manner and demeancr upon the witness stand; and the

apparent truthfulness of the testimony as well as all othex facts and

.circumstances shown by the evidence which affect the credibility of

the testimony.

Instruction No. ﬁs
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Neither side is required to call as witnesses all persons

who may have been present at any of the events disclosed by the

eviderice or who may appear to have some knowledgé of these events, .or

to produce all objecta or documents mentioned or suggested by the

evidence.

Instruction No. 59 fgtbfblt
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You are not called upon to return a verdict as to the guilt
or imnocence of any other person thaﬁ the defendant. If the evidence
convinces you beyond a reasonable doubt of the guilt of the accused,
you should so find, even though you wmay believe onhe oxr more other

persons are also guilty.

Instruction No. f{{ ) .
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A separate crime is charged against the defendant in each count.
You must decide each count separately. Your verdict on one count
should not control your verdict on any othgr count, If you find the
state failed to prove an element of a particular count you must find

the defendant not gullty as to that count.

Instruction L”




- The flight of a person immediately after the commission of
a crime is not sufficlent in itself to establish his guilt, but is a
fact which, .if proved, may be considered by you in the light of all
other proved facts in deciding the guestion of his guilt or

innocence. The weight to which such circumstance is entitled is a
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matter for the jury ta determine.

Instruction No. ﬂag
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On arriving at a verdict in this case, you shall not
discuss or consider the gsubject of penalty or punishnent as that ie a
matter which will be decided later and must not in any way affect

your decigion as to the innocence or guilt of the defendant,

Ingtructicn No. ffﬁ
5003
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Although you are to consider only the evidence in the case
in reaching a verdict, you must bring to the consideration of the
evidence your everyday common sense and ;udgment as reasonahble men '
and women. Thus, you are not limited solely to what you see and hear
ap the witneegses testify. You wmay draw reasonable inferences which
you feel are justified by the evidence, keeping in mind that such
inferences should not be based on speculation or guess,

A verdict may never be influenced by syupathy, passion,
prejudice, or public opinion. Your decision should be the product of

sincere judgment and gound discretion in accordance with these rules

of law.

Instructien No. H& o
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It is your duty as jurora to consult with one another and -

to deliberate, with a view of reaching an agreement, if you can do so

without violence to your individual judgment.. You each must decide

_the case for yourself, but should do so only after a congideration of

the case with your fellow jurors, and you should not hesitate to
change an opinion when convinced that it is errconeous. However, you
sﬁould not be influenced to vote in any way om any question submitted
ta you by the single fact that a majority of the jurors, or any of
them, favor such a decision. TIn other words, you should not
surrender your honest convictions concerning the effesct or weight of
evidence for the mere purpose of returning a verdict or solely

because of the opinion of the other jurors.

Instruction Ho. .ﬂﬁ f;@)\é)
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Upon retiring to the jury room you will select one of your
mmber to act as foreperson, who will preside over your deliberations
and who will sign a verdict to which‘ynu agree,

When all twelve (12) of you have agreed upon a verdict, the

forepersonlshould sign and date the same and request the Bailiff to

Comie. 4 Zdonmen

DISTRICT JUDGE

return you to court.

Instruction No. :ﬂh___ f;() |1
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

STATE OF NEVADA,
Plaintiff, Case No. CR11-1718B
vs. Depft. No. 4
ERNESTO MANUEL GONZALEZ,
Defendant.

!

REFUSED INSTRUCTIONS — DEFENDANT A - E

(S§EE ATTACHED DOCUMENT)
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1 Defendant Ernesto Gonzalez asserts as his theory of defense that he acted in lawful defense of
2 || another. If you find that Defendant Emesto Gonzalez %m lawful defense of another as set forth in

3 || these instructions you cannot convict him of Counts I, II’ IV, V, VL VIL ’
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Carter v. State, 121 Nev, 759, 147 P.3d 11D1 (2006);
Crawford v. State, 121 Nev, 744, 121 P.3d 582
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Before you may rely on circumstantial evidence to conclude that a fact necessary to find the
defendant guilty has been proved, you must be convinced that the State have proved each fact essential
to that conclusion beyond a reasonable doubt.

Also, before you may rely on circumstantial evidence to conclude that the defendant had the
required intent or mental state, yon must be convinced that the only reasonable conclusion supported
by the circumstantial evidence is that the defendant had the required intent or mental state, If you can
draw two or more reasonable conclusions from the circumstantial evidence, and one of those
reasonable conclusions supports a finding that the defendant did have the required intent or mental
state and another reasonable conclusion supports a finding that the defendant did not, yon must
conclude that the required intent or mental state was not proved by the circumstantial evidence.
However, when considering circumstantial evidence, you must accept only reasonable conclusions and

reject any that are unreasonable,

Judicial Council of California Criminal Jury
Instructions [CALCRIM] (2012), Instruetion No.
225, available online at

http://www.courts.ca. gov/partners/documents/caleri

m_juryins.pdf
“i
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For circurnstantial evidence, alone, to be sufficient to sustain & conviction, the circumstances all

taken together must: (1) exclude to a moral certainty every hypothesis but the single one of guilt; and

(2) establish that single hypothesis of guilt beyond a reasonable doubt.

stoaded o

Legislative Caunse] Bureau's annotations to NRS
48.025, citing to Buchanan v. State, 119 Nev, 201,
at 217, 69 P.3d 694 (2003) ("Circumstantial
evidence alone can certainly sustain a criminal
conviction. However, to be sufficient, all the
circumstances taken together must exclude to a
moral certainty every hypothesis but the single one
of guilt."); Kinna v, State, 84 Nev, 642, 646, 447
P.2d 32, 34 (1968) ("If the circumstances, all taken
together, exclude to a moral certainty every
hypothesis but the single one of guilt, and establish
that one beyond a reasonable doubt, they are
sufficient."); State v. Snyder, 41 Nev. 453, at 461,
172 P, 364 (1918) ("If the circumstances, all taken
together, exclude to a moral certainty every
hypothesis but the single one of guilt, and establish
that one beyond a reasonable doubt, they ate
sufficient."); State v. Fronhofer, 38 Nev, 448, at
461, 150 P, 846 (1915) (where circumstances alone
are relied upon, “if there be no probable hypothesis
of guilt consistent, beyond a reasonable doubt, with
the facts of the case, the defendant must be
acquitted.”); State v. Mandich, 24 Nev. 336, 54 P.
516 (1898) (“If the circumstances, all taken
together, exclude to 2 moral certainty every
hypothesis but the single one of guilt, and establish
that one beyond a reasonable doubt, they are
sufficient.”); State v. Rover, 13 Nev. 17, at 23
(1878) (“The evidence against the accused must be
such as to exclude, to a moral certainty, every
hypothesis but that of his guilt of the offense

imputed to him,”). ’>

SOy 5
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The fact that individual members committed felony crimes which benefitted the gang does not
lead necessarily to the conclusion that felonious action is a common denominator of the gang.
Likewise, just because certain members of a hypothetical group play musical instruments, it does not

follow that the group is an orchestra.

Origel-Candido v, State, 114 Nev. 378, at 383, 956 P.2d 1378

(1998).
D
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You have heard testimony from , a witness who had criminal charges pending
agamst him. That testimony was given in the expectation that he would receive favored treatment from
the government in connection with his case;

For this reason, in evaluating the testimony of , you should consider the extent to
which or whether his testimony may have been influenced by this factor. In addition, you should

examing the testimony of with greater caution than that of other witnesses.

Instruction 4.9, Manual of Model Criminal Jury
Instructions for the District Courts of the Ninth
Circuit, Ninth Circuit Jury Instructions Commitiee
(2010), citing to United States v. Tirouda, 394 F.3d
683, at 687-88 (9th Cir.2005), cert. denied, 547

U.S. 1005 (2006).
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CODE 1892

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

STATE OF NEVADA,

Plaintiff, Casa No. CR11-1718B

VS, Dept. No. 4

ERNESTO MANUEL GONZALEZ,

Defendant.

!
JURY QUESTION #2, NO RESPONSE

(SEE ATTACHED DOCUMENT)
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

STATE OF NEVADA,
Plaintiff, Case No. CR11-1718B

VS, Dept. No. 4

ERNESTO MANUEL GONZALEZ,

Defendant.
!

JURY QUESTION, COURT RESPONSE — NUMBER TWO

Question:

Leqgal Question;

Looking at Instruction no. 17: If a person has ng knowledge of a conspiracy but
their actions contribute to someone elses’ plan, are they guilty of conspiracy?

And another questjon:

People in here are wondering if a person can only be guitty of 2" degree murder or
1%, Can It be both?

Juror #6

Answer:

To Legal Question: it is improper for the Court to give you additional instruction on

1| how to interpret Instruction no. 17. You must consider all the instructions in light of all the

other instructions.

S G2
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To And another question: You must reach a decision on each count separate and

apart from each other count.

Signed: QOWII_‘Q{E e

DISTRICT JUDGE
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

* ki
THE STATE OF NEVADA,
Plaintiff,
Case No. CR11-1718B
v,
Dept. No. 4
ERNESTO MANUEL GONZALEZ,
Defendant.
/
VERDICT

We, the jury in the apove-entitled matter, find the
defendant, ERNESTQ MANUEL GONZALEZ, GUILTY of COUNT I. CONSPIRACY TO
ENGAGE IN AN AFFRAY.

Fh
DATED this day of ;/ééxki ; 20/5 .
FOREPERSON- /

SO IAL
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IN THE SECOND JUDICIAL DISTRICT CQURT OF THE STATE OF NEVADA,

IN AND FOR THE CQUNTY OF WASHOE.
* k&
THE STATE QOF NEVADA,
Plaintiff,
Case No. CR11-1718B
o Dept. No. ¢
ERNESTO MANUEL GONZALEZ,
Defendant.
J;RDICT

We, the jury in the above-entitled matter, find the
defendant, ERNESTO MANUEL GONZALEZ, GUILTY of COUNT II. CHALLENGE TO
FIGHT RESULTING IN DEATH.

If you have found the Defendant guilty. you must answer the
following questions;
Was a deadly weapon used to commit the crime?

>< Yes No

Was the crime committed knowingly for the benefit of, at the
direction of, or in affiliation with a criminal gang, with the
specific intent to promote, further or assist the activities of the

gang? >{
Yes Ho ¥ /ZL*)
DATED Chis 7 day of > , 201X,

/-

; \1__' r
FOREPEKSON “
) 5§éf¥% A
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=iE3s. IN THE SECOND JUDICIAL DISTRICT CQURT OF THE STATE OF NEVADA,
= gnadr
7 IN AND FOR THE COUNTY OF WASHCE.
8 * & XK
9 || THE STATE OF NEVADA,
10 Plaintiff,
Case No. CR11-1718B
11 v.
Dept. No. 4
12 || ERNESTO MANUEL GONZALEZ,
13 Pefendant.
' /
14
VERDICT
15 -
We, the jury in the above-entitled matter, find the
16
defendant, ERNESTO MANUEL GONZALEZ, GUILTY of COUNT III. CARRYING A
17
CONCEALED WEAPON.
18 i A
DATED this / day of 104G - , 20 ).3.
19 . ~J
20
21
. -
22 FOREPERSON i
23
24
25
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§§EEE§L IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
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o IN AND FOR THE COUNTY OF WASHOE.
8 * %k *
9 || THE STATE OF NEVADA,
10 Plaintiff,
Case No. CR11-1718B
il V.
Dept. Nao. 4
12 || ERNESTO MANUEL GONZALEZ,
13 Defendant.
) /
14
VERDICT
15
We, the jury in the above-entitled matter, find the
16
defendant, ERNESTO MANUEL GONZALEZ, GUILTY of COUNT IV. DISCHARGING
17
A FIRFARM IN A STRUCTURE.
18 -7+h\ //{1
DATED this day of G , 2013,
19 — <
20
21
- . d...-/-Lx I
22 FOREPERSON
23
24
25
26
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IN THE SECOND JUDICIAL DISTRICT CQURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY QF WASHOE.
* ok ok

THE STATE QF NEVADA,

Plaintiff,

Case No. CRI11-1718B
v Dept. No. 4

ERNESTO MANUEL GONZALEZ,

Defendant,

V/’ERDIC‘I‘

We, the jury in the above-entitled matter, find the

defendant, ERNESTO MANUEL GONZALEZ, GUILTY of COUNT V. MURDER OF THE

SECOND DEGREE.

If you have found the Defendant guilty you must answer the

following gquestions:

Was a deadly weapon used to commit the crime?

2; Yes No

Was“the crime committed knowingly for the benefit of, at the

direction of, or in affiliation with a criminal gang, with the
specific intent to promote, further or assist the activities of the

gang? :x(
Yes No

,+
DATED ¥his /! bay ot /YOG ., 2005,

b S 4’?—"“!“-
FOREPERSON ¢
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOCE.

* ® &
THE STATE OF NEVADA,
Plaintiff,
Case No. CR11-1718B
V.
Dept. No. 4
ERNESTO MANUEL GONZALEZ,
Defendant.
!I.
VERDICT

We, the jury in the above-entitled matter, find the

defendant, ERNESTO MANUEL GONZALEZ, GUILTY of COUNT VI, MURDER of

the FIRST DEGREE.
If you have found the Defendant guilty you must answer the

following guestions:

Was a deadly weapon used to commit the crime?

2§ Yes No

Was the crime committed knowingly for the benefit of, at the
direction of, or in affiliation with a criminal gang, with the
specific intent to promote, further or assist the activities of the

gang?
' X Yes No7 %
DATED This _ / day of o2 . 20/,
FOREPERSON ‘}/
5017
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=Tl IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

— IN AND FOR THE COUNTY QF WASHOE.

8 * ok ok
g THE STATE OF NEVADA,
10 Plaintiff,
Case No., CR11-1718B
11 V.
Dept. No. {4
12 ERNESTO MANUEL GONZALEZ,
13 Defendant.
/

14 VERDICT

15 We, the jury in the above-entitled matter, find the

16 defendant, ERNESTC MANUEIL GONZALEZ, GUILTY of COUNT VII. CONSPIRACY

17 TO COMMIT MURDER. i 4

13 DATED this 77 day of G , 20/ S.

J
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AUG 07 2013

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

STATE OF NEVADA,

Plaintiff, Case No. CR11-1718B

VS, Dept. No. 4

ERNESTO MANUEL GONZALEZ,

Defendant.

/
UNUSED VERDICT FORMS

(PLEASE SEE ATTACHED)

i
I
i
i
i
i
i
i
"
i
i
i
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IN THE SECONDNJUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

'IN AND FOR THE COUNTY OF WASHOE.

THE STATE OF NEVADA,

PlaintiXf,
Case No. CR11-1718B
v.
Dept. No. 4
ERNESTCO MANUEI GONZALEZ,

Defendant.

We, the jury in the above-eiitled matter, find the
defendant, ERNESTO MANUEL GONZALEZ, WNOTNGUILTY of COUNT I.
CONSPIRACY TO ENWGAGE IN AN AFFRAY.

20

DATED this day of

FOREPERSON
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IN THE SEOQND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

THE STATE OF NEVADA,

Plaigtiff,

Case No. CRI11-1718E
VO
Dept. No. 4
ERNESTO MANUEL GONZALEZ,

Defendant.

We, the jury in the above-eNitled matter, find the
defendant, ERNESTO'MANUEL GONZALEZ, NOT RUILTY of COUNT IT.
CHALLENGE TO FﬁGHT RESULTING IN DEATH.

DATED this day of

FOREPERSCN
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IN THE SBECO JUDICIAL DISTRICT CQURT OF THE STATE OF NEVADA,

N AND FOR THE COUNTY QF WASHOE,

THE STATE OF NEVADA,

Case Mo, CR11-1718B

v.
Dept. No. A4
ERNESTO MANUEL GONZALEZ,

Defendant.

We, the jury in the above-eniNtled matter, find the

defendant, ERNESTO MANUEL GONZALEZ, NQT ILTY of COUNT III.

CARRYING A CONCEALED WEAPON.

DATED this day of ; 20

FOREPERSCON
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IN THE SECONY JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

{N AND FOR THE CQUNTY OF WASHOE.

THE STATE OF NEVADA,

Case No. CR11-1718

v.
Dept. No. 4

ERNESTO MANUEL GONZALEZ,

Defendant.

We, the jury in the above-édgtitled matter, find the
defendant, ERNESTO MANUEL GONZALEZ, NOT\GUILTY of COUNT IV.
DISCHARGING A FIREARM IN A STRUCTURE.

DATED this day of

-FOREPERSON
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IN THE SECOYD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

THE STATE OF NEVADA,

Plaingiff,
Case Neo. CRI11-1718B

V.
Dept. No, 4

ERNESTO MANUEL GONZALEZ,

Defendant.

Ui

We, the jury in the above-

titled matter, find the
defendant, ERNESTQO MANUEL GONZALEZ, NOTN\GUILTY of COUNT V. MURDER‘OF
THE SECOND DEGREE.

DATED this day of

FOREPERSCN
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IN THE SECONDNJUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

AND FOR THE COUNTY OF WASHOE.

THE STATE OF NEVADA,

Case No. CR11-1718B

V.
Dept. No. 4

ERNESTO MANUEL GONZALEZ,

Defendant.

We, the jury in the above-enti®led matter, find the

defendant, ERNESTO MANUEL GONZALEZ, NOT GUINTY of COUNT VI. MURDER
of the FIRST DEGREE.

DATED this day of , 20

FOREPERSON
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IN THE SECOND ICIAL DISTRICT COURT OF THE STATE QOF NEVADA,

IN D POR THE COUNTY OF WASHOE.

THE STATE QOF NEVADA,

Plaintiff,
Case No. CR11-1718B
v.
, Dept. No. 4
ERNESTO MANUEL GONZALEZ,

Defendant.
/

M VERDICT

We, the jury in the above-entitle® matter, find the

defendant, ERNESTO MANUEL GONZALEZ, NOT GUILTY of COUNT VII.
CONSPIRACY TO COMMIT MURDER.

DATED this day of

FOREPERSON
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STATE OF NEVADA,
Plaintiff, Case No. CR11-1718B
Vs. , Dept. No. 4
ERNESTO MANUEL GONZALEZ,
Defendant.

AUG 07 2013

J RK
By:
DEPUTY CLERK

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

/

Stipulation to Waive Separate Penalty Hearing

Comes now, Emesto Manuel Gonzalez, by and through his counse| of record, David
R. Houston Esq., and the State of Nevada, by and through Deputy Disirict Attorney Karl S.
Hall Esqg., and enters info this stipulation to waive a separate penalty hearing pursuant to
NRS 175.562(2). This Waiver of the Separate Penalty hearing before the impaneled jury
is done knowingly, willingly and voluntarily with a full understanding of the rights given up
by this stipulation. | understand that the Trial Judge will now preside over the sentencing
process and render a sentence deemed appropriate under all of the facts and

circumstances presented at trial and at sentencing
12/13

. b i
Emesto Manuel Gonzalez David R. Houston Esq‘.'f—: 7—

i~

/3

Karl S. Hall Esq. 5/7/3
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FILED
Electronically
08-14-2013:12:40:26 PM
Joey Orduna Hastings
Clerk of the Court
Transaction # 3922526

CODE;

DAVID R. HOUSTON, ESQ.

Nevada Bar No. 2131

LAW OFFICE OF DAVID R. HOUSTON
432 Court Street

Reno, Nevada 89501

(775) 786-4188

Attorney for Defendant

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE.

* * %

THE STATE OF NEVADA,

Plaintiff, Case No. CR11-1718

Ve Dept. No. 4

ERNESTO MANUEL GONZALEZ,
Defendant.

MOTION FOR A NEW TRIAL

Comes now, Emesto Mannel Gonzalez, by and through his attorneys, David R. Houston, Esq.

and Ken_neth E. Lyon III, Esq., and moves this Court for its Order granting a new trial in this case.

This Motion is based upon NRS 176.515, the attached memorandum of points and authorities, the

|| records and pleadings on file in this case, and any oral argument which the court may require at the

hearing on the motion.

The exhibits attached to this Motion are Exhibit 1 (Fourth Information Supplementing

Indictment); Exhibit 2 (Jury Instructions); Exhibit 3 (Defendant's Refused Instructions); Exhibit 4 (Jury,

Questions transcript); and Exhibit 5 (Jury Questions and Court Response).
MEMORANDUM OF POINTS AND AUTHORITIES

1
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I
- STATEMENT OF FACTS

The State charged Mr. Gonzalez in a seven count information with an assortment of criminal
offenses arising out of a brawl between the Hells Angels and Vagos motorcycle associations at the
Sparks Nugget on September 23, 2011.! The case went to trial. During the course of the trial, Mr.
Gonzalez contended that Counts I, V and VI were multiple versions of a single offense — the killing of]
Mr. Pettigrew, and that the multiplicitous chatges could prejudice Mr. Gonzalez by claiming that
several crimes of murder had been committed when there was really only one. Consequently, Mr.
Gonzalez asked the Court to direct the State to elect the charge on which it wanted to proceed. The
Court denied Mr. Gonzalez's motion.

Toward the close of the trial, the Court and counsel conferred on the jury instructions to be
given. Counsel for Mr. Gonzalez objected to certain pmposed instructions by the State, and proposed
others. The Court decided the matter and chose which instructions would ultimately be given,” after
rejecting several of Mr. Gonzalez's proposed instructions.’

When the jury refired to deliberate, it had two legal questions for the Court. During a telephone
conference with counsel on August 7, 2013, the Court determined not to answer either question
directly despite the arguments of counsel.! The two jury questions, and the Court's response, were:

. Juror number 6: "Legal question. Looking at instriction number 17; if a person ﬁas no
knowledge of a conspiracy, but their actions contribute to someone else's plan, are they guilty of
conspiracy?’

The Court's answer was: "It is not proper for the Court to give you additional instruction on

how to interpret instructions in light of all the other instructions."

! Exhibit 1 (Fourth Information Supplementing Indictment).

% Exhibit 2 (Jury Instructions).

? Exhibit 3 (Defendant's Refused Instructions).

* Exhibit 4 (Jury Questions transcript); Exhibit 5 (Jury Questions and Court Response)

* Exhibit 4 (Fury Questions transcript), p. 3, Il 9-13; Exhibit 5 (fury Questions and Court Response),
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And another question: People in here are wondering if a person can only be guilty of second
degree murder, or first. Can it be both?"®

The Court's answer was: "You must reach a decision dn each count separate and apart from
each other count."

Within less than an hour, the jury reached a verdict, which convicted Mr. Gonzalez on all
counts of the information.

Mr, Gonzalez contends that (1) some of the Court's rulings on the jury instructions, and the
resulting jury confusion effectively stripped Mr. Gonzalez of his only defense in the case; and (2) the
Court's denial of Mr. Gonzalez's motion to compel the State to choose among the three murder charges
caused additional jury prejudice and confusion. Taken together, these factors deprived Mr. Gonzalez of
his right to a fair trial.

II..
ARGUMENT
A, The right of a defendant to present his case.

1. The requirements of Due Process.

The due process clauses of the Fifth Amendment,” made applicable to the States by Section 1
of the Fourteenth Amendment® to the United States Constitution, and Article 1, Section 8, paragraph 5

of the Constitution of the State of Nevada,? impose procedural'® and substantive!! restrictions on any
POSe P

§ Exhibit 4 (Jury Questions transcript), p. 3, II. 15-19; Exhibit 5 (Jury Questions and Court Response).
7 Prosecution by presentment, indictment; double jeopardy; self-incrimination; due process; property taken for
public use. No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in
time of War or public danger; nor shall any person be subject for the same offence to be iwice put in jeopardy of life or
limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or
Property, without due process of law; nor shall private property be talen for public use, without just compensation.

Section 1. Citizenship; privileges and immunities; due process; equal protection. All persons born or naturalized in
the United States and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any
Eerson within its jurisdiction the equal protection of the laws.

"No person shall be deprived of life, liberty, or property, without due process of law."

KOS
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government taking of the life, liberty or property of persons. Substantive due process prohibits
arbitrary government interference with a defendaht’s fundamental rights rooted in American history
and conscience,'?

In criminal trials, due process requires that there be an opportunity to present every available
defense,"® and fundamental faimess requires that a defendant be afforded a meaningful opportunity to
present a complete defense.'? In Nevada, a defendant's right to propose jury instructions is on an equal
footing with that of the State, because standard instructions in criminal cases generally articulate the
State's theory of the case,’”

The defense has the right to have the jury instructed on its theory of the case as disclosed by the
evidence, no maiter how weak or incredible that evidence may be.'® A defendant's jury instructions
may be phrased as a "duty to acquit” ("If . . ., you must acquit"),”” and a positive instruction as to the
elements of the crime does not justify refusing a properly worded negatively phrased ‘position' or

‘theory" instruction ("You cannot convict the defendant, if . . .).® Specific jury instructions that

1 See Dist. Aity’s Office v. Osborne, 557 U.S. 52, at 67 (2009), citing and quoting Jones v. Flowers, 547 U.S. 220, at 226-
35 (2006) (holding due process ensures procedural limitations on the government’s power to strip away protected
entitlements, such as liberty inferesis).

W Meding v. California, 505 U.S. 437, 446 (1992), cltulg and quoting Patrerson v. New York, 432 U 8. 197, 202 (1977,
(stating that due process in the criminal context requires adherence to fimdamental principles of justice rooted in American
iraditions and conscience).

2 Medinav. California, 505 U.S. 437, at 445 (1992), Gagnonv. Scarpelli, 411 U.S. 778, at 790 (1973) (holdmg
fundamental fairness is the touchstone of due process); Patterson v. New York, 432 U.8. 197, at 201-02 (1977); Lisenba v.
California, 314 U.S. 219, at 222 (1941) (defining due process as the relatively indeterminabie fundamental fairmess
essential to the very concept of justice); Hurtado v. California, 110 U.S, 516, at 532 (1884) (stating that the substantive due
process clause acts as a bulwark against arbitrary government action).

* Hoagland v. State, 126 Nev. Adv. Op. No, 37 at p. 4 (2010), citing to Lindsey v. Normet, 405 U.S. 56, at 66 (1972), and
quoting American Surety Co. v. Baldwin, 287 U.S. 156, at 168 (1932); see also Washington v. Texas, 388 U.S. 14, at 19
(1967).
¥ California v. Trombeita, 467 U.S. 479, at 485 (1984).

1 Carter v. State, 121 Nev. 759, at 767 fn, 21, 121 P.3d 592 (2005).

16 Hoagland v. State, 126 Nev. Adv. Op. No. 37 at p. 4 (2010); Rosas v. State, 122 Nev. 1258, at 1266, 147 P.3d 1101
(2006); Crawford v. State, 121 Nev. 744, at 751, 121 P.3d 582 (2005); Vallery v. State, 118 Nev. 357, 372, 46 P.3d 66
(2002); Margetts v. State, 107 Nev. 616, at 619, 818 P.2d 392 (1991); Geary v. State, 110 Nev. 261, at 264-65, 871 P.2d
927 (1994); Harvis v. State, 106 Nev. 667, at 670, 799 P.2d 1104 (1990); Brooks v. State, 103 Nev. 611, at 613, 747 P.2d
893 (1987); Roberts v. State, 102 Nev. 170, at 172-73, 171 P.2d 1115 (1986); Williams v. State, 99 Nev. 530, at 531, 663
P.2d 260 (1983); Barger v. State, 81 Nev. 548, at 552, 407 P.2d 584 (19635).

Y Carter v. State, 121 Nev. 759, at 765-67, 121 P.3d 592 (2005).

8 Crawford v. State, 121 Nev. 744, at 753, 121 P.3d 582 (2005).
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remind jurors that they may not convict the defendant if proof of a particular element is lacking
("Unless . . ., you must acquit.”) should be given upon request.”

2. The jury instrucfions.

In this case, Mr. Gonzalez's only defense was that the killing was an act in defense of another.
Mr. Wiggins was lying on the floor, and without any particular provocation, Messrs. Pettigrew and
Villagrana commenced to beat him. Wher Mr. Pettigrew drew back to give Mr. Wiggins a kick in the
head with one of his large, heavy steel-toed boots, Mr. Gonzalez shot and killed Mr. Pettigrew.

Unfortunately for Mr. Gonzalez, he happened to be a member of a motoreycle club, Mr.
Pettigrew was a member of a rival motorcycle club, and the incident took place in a populai local
family resort. These circumstances naturally produced outrage ﬁmong genteel members of the public,
many of whom patronized the resort and took their friends and family there. Consequently, there was
a strong possibility of jury prejudice in this case from the start.

The State's Fourth Information Supplementing Indictment alleged a number of different
theories on which Mr. Gonzalez might be convicted of murder. The charges theorized that Mr.
Gonzalez deliberately killed Mr. Pettigrew by lying in wait for him, that Mr. Gonzalez conspired with
other members of his club to kill M. Pettigrew, that Mr. Gonzalez was a party to a duel involving Mr.
Pettigrew, that Mr. Gonzalez aided and abetted Mr. Rudnick and Mz, Pettigrew in a fist fight by
shooting Mr, Pettigrew, and that Mr. Gonzalez maliciousiy and recklessly fired a pistol in a crowded
room, disregarding the danger to others. The charging document alléged one or another form of
murder in three separate counts, claimed that Mr. Gonzalez and others were members of a "criminal
gang," and declared that Mr. Gonzalez killed Mr. Pettigrew in connection with this criminal gang. The
State's information, written in a dense and orotund prose style, repeatedly emphasizes the association
of Mr. Gonzalez and his supposed crimes with the "criminal gang" — the motorcycle club to which he
belonged. |

® Crawford v. State, 121 Nev. 744, at 753, 121 P.3d 582 (2005); Brooks v. State, 103 Nev. 611, at 613-14, 747 P.2d 893
(1987, Margetts v. State, 107 Nev. 616, at 620, 818 P.2d 392 (1991),
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To prove its case, the State called a variety of witnesses, many of whom were unsavory
characters with self-serving stories. Afier nearly two weeks, the State rested. Mr. Gonzalez testified in|
his own behalf, saying he had not agreed with anyone to fight, and only wanted to save Mr. Wiggins
from being soccer-kicked in the head by Mr. Pettigrew.

Counsel for the State and Mr. Gonzalez then sat down with the Court to settle jury instructions.
Each counsel had previously offered proposed instructions, some of which were merged or ignored,
and some of which were refused by the Couzt.

Because Mr. Gonzalez testified, the major issues in the case involved his state of mind and his
credibility, as well as the credibility of the witnesses who testified against him. The bulk of the
problems with the jury instructions are in this area.

Notwithstanding the strictures of case law, Mr. Gonzalez did not stand on an equal footing with
the State when the Court chose the instructions it ultimately gave. The instructions on the mental
elements of the charged offenses — intent and knowledge — are weak and obscure, which gave the
advantage to the State and its prolix theories of liability. Instructions Nos. 10, 13, 16A and 18 are
noticeably deficient here, because they leave a question of how much a defendant has to know and
intend in order to be liable for the crime.

For example, the instruction on the law of conspiracy (No. 17)* correctly states the law, as far
as it goes. However, the Court did not pive the other explanatory instructions which accompanied it.
In isolation, and without further clarification, the instruction is unclear as to whether the defendant
must be a party to the unlawful agreement, or even have knowledge of a conspiracy by others, to be
liable. The first question posed by the jury raised this very point, but the Court declined to clarify it.

The instruction on the crime of challenge to fight (No. 20), given By the Court, contains the
suggestion that a person can be vicariously liable for a death without being tﬁe challenger, the
challenged party, or one who gives, sends, receives or accepts the challenge. The instruction is unclear

as to whether the challenge to fight must be made by one individual to another person, or by an entire

* This instruction was offered by Mr. Gonzalez.
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group to another group. Where the statute requires a written or verbal challenge to {fight, the
instruction omits this elément. The law also restricts liability to a certain group of named persons and
circumstances ("such a fight"), while these limitations go unmentioned in the instruction. The
resulting ambiguities-expand the statute beyond its plain meaning. NRS 200.450 has never been
interprefed so broadly, and the jury instruction violates the common law rule that criminal statutes are
10 be strictiy co.ns'i:]:ued.21

The same is true of the instruction on aiding and abetting (No. 18). The instruction leaves an
open question in the mind of lay jurors as to whether the alleged aider and abettor need even be aware
that he is assisting someone else to commit a crime. The jury's first question to the Court suggests that
at least some of the jurors were confused on this issue, which the Court's answer did nothing to clarify.

Finally, the State's "stripping" instruction (No. 35), given by thé Court, is equally overbroad. It
goes further than the plain meaning of the narrowly-crafted language of NRS 200.450, which restricts
the parties who can be held liable. The instruction creates a much larger cast of potential defendants
by referring to anyone who "fights." Furthermore, at noted above, it is not clear from this instruction
what knowledge or intent is required for liability. The only clear feature of the instruction is that it
strips a defendant of the ability to invoke the defense of another.

Mr. Gonzalez did not stand on an equal footing with the State when it came to his own
proposed instructions. The Court refused those stating that Mr. Gonzalez's theory of the case, if
believed by the jury, required acquittal;** that attempted to clarify the interaction of circumstantial
23

evidence on the issue of intent; > that required moral certainty before using circumstantial evidence;’

*! Barber v. Thomas, 560 U.8, __, 130 8. Ct, 2499, at 2508-09 (2010); Bifulco v. United States, 447 U.S, 381, at 387
(1980); see alsa State v. Lucero, 127 Nev. Adv, Op. No. 7, at 7, 249 P.3d 1226 (2011); Moore v. State, 122 Nev, 27 at 32,
126 P.3d 508 (2006); State v. Stull, 112 Nev. 18, 23, 909 P.2d 1180 (1996); Demosthenes v. Williams, 97 Nev. 611, at 614,
637 P.2d 1203 (1981); Ward v. State, 93 Nev. 501, 569 P.2d 399 (1977); Sheriffv. Hanks, 91 Nev, 57, at 60, 530 P2d 1191
(1975); Ex parte Davis, 33 Nev. 309, at 318, 110 P. 1131 (1910).

* Exhibit 3 (Defendant's Refused Instructions), Instruction A.
 FExhibit 3 (Defendant's Refused Instructions), Instruction B.
 Exhibit 3 (Defendant's Refused Instructions), Instruction C.
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that emphasized the State's burden of proof in establishing é. "criminal gang;"™ and that instracted the
jurors to be skeptical of plea-bargained testimony.

3. The jurors' questions, and their answers.

IA]l of these problems came to a head when the jurors asked their two questions. These
questions were purely legal. They did not deal with the application of facts to the law, and both
counsel agreed the questions should both be answered "no."”

The first question ("Looking at instruction number 17; if a person has no knowledge of a
conspiracy, but their actions contribute to someone else's plan, are they guilty of conspiracy?")ﬁ made
it obvious that at least some of the jurors were confused about the knowledge required for conspirator
liability, and by inference, of the knowledge required for aider and abettor liability. As argued above,
the instructions given were vague on that same point. Over the strenuous objections of counsel for M.
(Gonzalez, the Court declined to answer the question, and referred the jurors back to the same
instructions which had already confused them.

The second question of the jurors ("People in here are wondering if a person can only be guilty
of second degree murder, or first. Can it be both?"y** showed further confusion about the nature of the
multiplicitous charges, discussed below. The straightforward and correct answer would have been
"no," perhaps adding "because there was only one killing." The Court's answer, however, was "You
must reach a decision on each count separaie and apart from each other count.”

- Within less than an hour, the jury was back with their unanimous verdict — Mr. Gonzalez was
guiltjr on all counts. |

The rule of law is that instructions on every aspect of the case must be given clearly, simply
and concisely, in order to avoid misleading the jury or in any way overemphasizing either party's

case.” That requirement wasn't met in this case, and as the Nevada Supreme Court has remarked:

B Exhibit 3 (Defendant's Refused Instructions), Instruction D.

26 Exhibit 3 (Defendant’s Refused Instructions), Instruction E.

27 Exhibit 4 (Fury Questions transcript), p. 3, IL. 9-13; Exhibit 5 (Fury Questions and Court Response).
28 Exhibit 4 (Fury Questions transeript), p. 3, I 15-19; Exhibit 5 (Jury Questions and Court Response).
® Roland v. State, 96 Nev. 300, at 301-02, 608 P.2d 500, 501 (1980).
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" Although charging to the limit may be justified to cover developing nuances of proof, the jury should
have received an instruction limiting the nummber of conviction alternatives. The failure to do so was
error."? |

B. The multiplicitons éharges

Mr. Gonzalez has already pointed out that there was a danger of prejudice in his case from the
beginning, created by the fact of his membership in a motorcycle club and that the claimed crimes took
place in a popular local resort. This distinct possibility of prejudice in this case increased with the
State's frequently repeated charges that the two motorcycle clubs were "criminal gangs” and by
inference, that Mr, Gonzalez was a criminal gangster. The gratuitous and stereotypical portrayal, seen
in scores of motion picture and television shows produced over the last sixty years, of motorcycle
clubs as lawless, roving bands of hoodlums also added to the danger of prejudice.

The State's multiplicitous charges, alleged the unlawful killing of Mr. Pettigrew in three
separate and different murder counts, added to that potential for prejudice. Multiple indictments create
the impression of more criminal activity than in fact occurred,” and in this case gave the false
impression that Mr. Gonzalez, a middle aged office worker with a family, was in fact a one-man crime
wave.

The Nevada Supreme Court has not directly confronted the question of whether multiplicitous
charging can impermissibly prejudice a criminal defendant. Federal courts, however, have recognized
that allowing the government to prosecute multiplicitous charges may prejudice a defendant by falsely
suggesting to a jury that a defendant has committed not one but several crimes.” “Once such a

message is conveyed to the jury, the risk increases that the jury will be diverted from a careful analysis

3% Albitre v, State, 103 Nev. 281, at 284, 738 P.2d 1307 (1987).

1 United States v, Duncan, 850 F.2d 1104, at 1108 n. 4 (6th Cir.1988); see also United States v. Marquardt, 786 F.2d 771,
at 778 (7th Cir.1986)

2 United States v. Johnson, 130 F.3d 1420, at 1426 (10th Cir, 1997); United States v. Morehead, 959 F.2d 1489, at 1505
(10th Cir.1992).

9
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of the conduct at issue, and will reach a compromise verdict or assume that defendant is guilty on at

|least some of the charges.™

That risk was manifest here. Another risk is that a defendant may also be prejudiced based on

the varying strength of the evidence on each multiplicitous count:

We recognize . . . that the filing of multiple charges may be prejudicial
where the evidence of guilt as to some of the alleged offenses may be weak or
inconclusive. Under such circumstances, there is a risk that the jury may have
returned a verdict of guilty on counts as to which it may have otherwise formed a
reasonas‘t‘)tle doubt, solely because of the strength of the evidence on the remaining
counts.

Mr. Gonzalez believes that he was prejudiced by the State's proliferation of charges in this
case, and that what started as a risk became a reality with the jury's second question ("People in here
are wondering if a person can only be guilty of second degree murder, or first. Can it be both?")*® and
the Court's answer ""You must reach a decision on each count separate and apart from each other
count." This confirmed to the jurors that Mr. Gonzalez really was a one-man crime wave, and that the
Court thought the jury should "throw the book at him."

1.
CONCLUSION
Mr. Gonzalez contends that these errors, taken in combination, deprived him of the right to a
i
i
i
i
i
H

* United States v. Johnson, 130 F.3d 1420, at 1426 (10th Cir. 1997), citing to United States v. Clarridge, 811 F.Supp. 697,
702 (D.D.C.1992).

* United States v. Sherman, 821 F.2d 1337, at 1340 (9th Cir. 1987).

% Exhibit 4 (Jury Questions transcript), p. 3, Il 15-19; Exhibit 5 (Jury Questions and Court Response).
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fair trial, and asks this Court to order a new one.
AFFIRMATION PURSUANT TO N'RS_239B.030.-

The party executing this d_ocument hereby affirms that this document submitted for recording

does not contain the social security number of any person or persons, pursuant to NRS 239B.230.

Dated this Ié‘ day of August, 2013,
i
A

VID R. HOUSTON, ESQ?
Nevada Bar No. 2131
LAW OFFICE OF DAVID R.
HOUSTON
432 Court Street
Reno, Nevada 89501
(775) 786-4188
Attorney for Defendant
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IN THE SECOND JUDICIAIL DISTRICT CQURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

* ok %

THE STATE OF NEVADA,

Plaintiff,

Case No. CR11-17188
- Dept. No. 4

gzgz?iﬁiﬁﬂﬂﬁﬁﬂﬂﬁF*ﬂ*;'
ERNESTO MANUEI. GONZALEZ (B),

Defendants.

/

‘Ftnar\\ﬁ

PRl INFORMATION SUPPLEMENTING INDICTMENT

RICHARD A. GAMMICK, District Attorney within and for the
County of Washoe, State of Nevada, in the name and by the authority
of the State of Nevada, informs the above entitled Ceourt that SESAR.
et S e ERNESTQ MANUEL GONZALEZ, the defendants above named,
have cqmmitted the crimes of:
/77
/17
7
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COUNT I. CONSPIRACY TO ENGAGE IN AN AFFRAY, a vieolatiocn of

MRS 198.480 and NRS 203.050, a gross misdemeancr, in the manner

following, to wikt:

 That the said defendants, STUART GARY RUDNICK, also known
as “JABBERS” and ERNESTO MANUEL GONZALEZ, both Vagos gang members and
CESAR VILLAGRABNA and JEFFREY PETTIGREW, both Hell’s Angels gang
members did, at Sparks township, within the County of Washoe, S3tate
of Nevada, on or about the 23rd day of September A.D., 2011, consplre
with their respective gang members and/or each other to engage in an
affrey, and in furtherance of the conspiracy, defendant CESAR
VILLAGRANA and ERNESTO MANUEL GONZALEZ shot rival gang membérs.

COUNT II. CHALLENGE TO FIGHT RESULTING IN DEATH WITH THE

USE OF A DEADLY WEAPON, a violation of NRS_200.45Q0, NRS 200.010. NRS

200.030, NRS 193.165, NRS 199.480, 195.020 and NRS 123.168, a felony,

in the manner following, to wit:

That the said defendants, STUART GBRY RUDNICK, also known
as "JABBERSY, CESBR VILLAGRANA and ERNESTO MANUEL GONZALEZ, did on or
about the 23rd day of September A.D., 2011, while within John
Ascuaga’s Nugget, at Sparks Township, Washoe County, Nevada, cause,
give or send a challenge to fight and/or have agency in causing the
death of another after a challenge to fight resulting in the death of
a human being. -

The Defendants above named are responsible under one or
more of the following principles of criminal liability, te wit:

1) by the Defendants directly committing the acts constituting the

offense; and/or 2) by the Defendants, having the intent to commit

2

SOB_




W m -~ oy

10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25
26

challenge to fight or to accept a challenges to fight, conspiring with
each other to commit the offense of challenge to fight or to accept
such a challenge to fight whereby each co-conspirator is vicariously
liable for the acts of the other co~conspirators when the acts are
done in furtherance of the conspiracy; and/or 3} by the Defendants
having the intent to commit the crime of challenge to filght, and
aiding and abetting each eiﬁher directly or indirectly whether
present or not.

specifically, that the said defendant, STUART GARY RUDNWICK,
also known as “JABBERS”, a Vagos gang member, did upon previous
concert and agreement, give or send a challenge to fight to Hell's
Angel gang member JEFFREY PETTIGREW and JEFFREY PETTIGREW's co-
conspirator and fellow Hell's Aﬁgel gang member and agent, defendant
CESAR VILLAGRANA. That JEFFREY PETTIGREW and his fellow gang
member {s) and co-conspirator accepted the challenge to fight and did
fight with defendant STUART GARY RUDNICK, also known as “JABBERS” and
his co-conspirators, other Vagos gang members, which fight involved
the use of deadly weapons. That said fight ended with the shooting
death of JEFFREY PETTIGREW, a human being who died on or about the
24th day of September A.D., 2011, by Vagos gang member and co-
conspirator, defendant ERNESTO MANUEL GONZALEZ, and/or

That the said defendant, Vagos gang menmber, GARY STUART
RUDNICK, al=so known as “JABBERS" ahd Hell’s Angel gang member JEFFREY
PETTIGREW did verbally challenge each other to fight and did directly
or indirectly, counsel, encourage, hire, command, induce or otherwise

procure other Vagos gang members and Hell’s Angel gang members, and

3
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ERNESTO MANUEL GONZALEZ and CESAR VILLAGRANA to fight and did either

by fighting or by giving or sending for.himself or herself or for any

other person, the challenge to fight or by receiving for themselves

or for any other pérson, the challenge to fight, did cause a fight
where deadly weapons were used during said fight by STUART GARY

RUDNICK’ 53, also known as “JABBERS” and JEFFREY PETTIGREW'S respective

agents, defendants CESAR VILLAGRANA and ERNESTO MANUEL GONZALEZ

resulting in the death of JEFFREY PETTIGREW who died from a gunshot
wound on the 24th of September, 2011.

And that CESAR VILLAGRANA and ERNESTO MANUEL GONZALEZ,
being respdnaible as principles to the fight did aid and abet GARY
STUART RUDNICK, also known as “JABBERS” and JEFFREY PETTIGREW in the
fight by said defendants counseling each other in fu:therance of
iésuing or accepting a challenge to fight, and/eor by providing backup
to each other, and/or congregating in a group in order to fight
together, and/or encouraging each other to engage in or accept the
challenge to fight, and/or each group encircling members of the
opposing group, and/or participating in a stand-off situatlon and/or
intimidating members of the rival gang, and/or haréssing members of
the rival gang, and/or otherwise acting in concert.

That said challenge to fight and the subsequent fight was
committed knowingly for the benefit of, at the dipection of, or in
affiliation with, a criminal gang, with the speéific intent to
promate, further or assist the activities of the criminal gang.

/7
/7

4




w ™

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

COUNT I1XI. BATTERY WIfh.A DEADLY WEAP®N, a violation of

NRS 200.481(2) (e) and NRS 193.168,\£_felony, the manner following,

to wit:

That the said defendant, CES FILLAGRANA, on or about the
23rd day of September A.D., 2011, at Spakks Township, within the
County of Washoe, State of Nevada, dig wilN fully and unlawfully use
force and violence upon the person dégDIEGO GARCIA at Jchn Ascuaga's
Nugget, 1100 Nugget Avenue, in the City of Spgyrks, Washoe County,
Nevada, with a deadly weapon, t¢/ wit: a firea®m, by shooting DIEGO
GARCIA in the leg.

That saild battery With the use of a deadly weapon was
committed knowingly for the benefit of, at the direction of, or in
affiliation with, a criminal gang, with the specific intent to
promote, further or assist the activities of the criminal gang.

COUNT IV. DISCHARGIN FIREARMMIN A STRUCTURE a violation

5

6llowing, to wit:

{ VILLAGRANA, on or about the

County of Washoe, State of Wevada, aid paliclously and wantonly
discharge a 9mm handgun while insﬂég of Jgﬁn Ascuaga's Nugget
Hotel/Casino, located at 1100 Myfgec Avenue.' the City of Sparks,
Washoe County, Nevada, an area designated as a populated area in
Washoe County, Névada.

rr/
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COUNT V. CARRYING A CONCEALED WEAPON, a wiclation of NRS

202.350, a felomy, (F200) in the manRer follgfwing, to wit:

That the said defendant, CESAR/ILLAGRANA, on or sbout the

23rd day of September A.D., 2011, at 3
County of Washoe, State of Nevada, did willti ly and unlawfully,
carry and have concealed upon As person a certain handgun at John

Ascuaga’s Nugget located a 100 Nugget Avenue irn 3Jparks, Washoe

. County, Nevada.

COUNT g‘ CARRYING A CONCEALED WEAPON, a violation of NRS

202.350, a felomy, (F200) in the manner following, to wit:

That the said defendant, ERNESTO MANUEL GONZALEZ, on or
about the 23rd day of September A.D., 2011, at 5pa£ks Township,
within the County of Washoe, State of Nevada, did willfully and
unlawfully, carry and have concealed upon his person a certain °
handgun at John Ascuaga’s Nugget located at 1100 Nugget Avenue in

Sparks, Washoe County, Nevada.

L'y
COUNT VIZ. DISCHARGING A FIREARM IN A STRUCTURE a
«

violation of NRS 202.287, a felony, in the manner following, to wit:

That the sald defendant, ERNESTO MANUEL GONZALEZ, ©n or
about the 23rd day of September A.D., 2011, at Sparks Township,
within the County of Washoe, State of Nevada, did maliciously and
wantonly discharge a .40 caliber handgun while inside of John
Ascuaga's Nugget Hotel/Casino, located at 1100 Nugget Avenue in the
City of Sparks, Washoe County, Nevada, an area designated as a
populated area in Washoe County, Nevada,

17/
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COUNT YIETi MORDER OF THE SECOND DEGREE WITH THE USE OF A

DEADLY WEAPON, a wviclation of NRS 200.010, NRS 200.030, NRS 193,185

and NRS 183.168, a felony, committed in the manner following to wit:

That the said Defendants ERNESTO MANUEL GONZALEZ a Vagos

gang member and, CESAR VILLAGRARNA a Hell's BRngel gang member, on or

- akbout the 23rd day of September, 2011, did aid and abet GARY STUART

RUDNICK, also known as “JABBERS” a Vagos gang member and JEFFERY
PETTIGREW a Hell’s Angel gang member in the commission of an affray
with the use of a deadly weapon, that during the course of the affray
the said defendants did maliciously fire deadly weapons inside of
John Ascuaga’s casino, located in a congested area 1n Sparks, Washoe
County, Nevada. That the said discharging of handguns during the
affray was in general malignant recklessness of others' lives and
safety of other people or in disregard of social duty and és a
foreseeable consaquence of the sheooting, JEFFREY PETTIGREW, a human
being, was killed and murdered suffering multiple‘gunshot wounds from
which he died on éeptember 24th, 2011.

That said affray and discharge of a handgun inside of a
structure with the use of a deadly weapbn was committed knowingly for
the benefit of, at the direction of, or in affiliation with, a
criminal gang, with the specific intent to promote, further or assist
the activities of the criminal gang.

117
/117
/17
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COUNT IX. MURDER WITH A DEADLY WEAPON, 2 violation of NRS

200.010 and NRS 200.030, NRS 183.165, NRS 193.168 a felony, (¥720) in

the manner following:;
That the said defendant ERNESTO MANUEL GONZALEZ on the 23rd

day of September A.D., 2011, or thereabout, and before the filing of

‘this Information, at and within the County of Washoe, State of

Nevada, did willfully, unlawfully, and with malice aforethought, kill
and murder JEFFREY PETTIGREW, a human being, by means of shooting
into the body of JEFFREY PETTIGREW with a deadly weapon, to wit: a
pistol, thereby inflicting mortal injuries upon the sald JEFFREY
PETTIGREW from which he died on September 24, 2011, said killing
being {1} willful, deliberate, and premeditated; and/or (2} committed
by Defendant lying in wait to commit the killing, said Defendant
being responsible under one or more of the following principles of
criminal liability, to wit: {1) by directly committing the act;
and/or (2) by Defendant conspiring with GARY RUDNICK and other Vagos
members or associates, with the specific intent that a killing occur,
whereby each conspirator is vicaricusly liable for the foreseeable
acts made in furtherance of the conspiracy.

Further, that the murder was committed knowingly for the
benefit of, at the direction of, or in affiliation with, a criminal
gang, and with the specific intent to promote, further br asgsist the
activities of the criminal gang, te wit: the Vagos,.

/77
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COUNT ¥. CONSPIRACY TO COMMIT MURDER, a violation of NRS

199.480, NRS 200.010, NRS3 200.030,'a felony, in the manner following:
That the said defendant ERNESTO MANUEL GONZALEZ on the 23rd
day of September A.D:, 2011, or thereabout, and before the filing of
this Information, at and within the County of Washoe, State of
Nevada, did willfully, unlawfully, did conspire with GARY RUDNICK and
other Vagos members or associates to kill and murder'JEFFEREY
PETTIGREW, a human being, and in furtherance of the conspiracy did
commit €he acts in Count 7 said acts being incorporated by this

reference as though fully set forth here.

All of which is contrary to the form of the Statute in such
case made and provided, and against the peace and dignity of the
State of Nevada

AFFIRMATION PURSUANT TQ NR3S 239B.030

The undersigned does hereby affirm that the preceding
document does not contain the social security number of any person.

Dated this _ ~+Bivke day of July ¢ 2013,

33»3 Tvl\/ >0 lz

RICHARD A. GAMMICK
District Attoxney

By /s Awmoy Siege
AMOS STEGE
8200
Deputy District Attorney

PCN SPPDQ022354C-GONZALEZ
PCN SPPD0022064C-GONZALEZ
PCN SPPD0022352C-VILLAGRANA

0701CR111718LDTHAIRDSUPPIND
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IN THE SECOND JUDICIAT, DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

%x % *
THE STATE OF NEVADA,
Plaintiff,
Cage No. CR11-1718
V.
Dept. Ne. 4
ERNMESTO MANUEL GONZZLEZ, (B}
Defendant.
/

LADTES AND GENTLEMEN OF THE JﬁRY:

It is my duty as judge to instruct you in the law that
applies to this case, and it is your duty as jurors to follow the law
as I shall state it to you, regardless of what you may think the law
is or oughtt to be. On the other hand, it is your exclﬁsive province
to determine the facts in the case, and to consider and weigh the
evidence for that purpeose. The authority thus vested in you is not
an arbitrary power, but must be exercised with sincere judgment,
soﬁnd discretion, and in accordance with the rules of law stated to

you.

Instruction No. [
SO6(
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If in these instructions, any rule,. direction or idea is
‘stated in varying ways, no emphasis thereon is intended by me and
m:ané must be inferred by you. For that reason, you are not to single
out any certain sentence, or any individual point or instruction, and
ignore the others, but you are to consider all the instructions as a

whole and to regard each in the light of all the cothers.

Instruction No. g
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I£, during this trial{ I have said or done anything which
has suggested to you that I ém inclinﬁd.to'favor‘the pogition of
either party, you will pot be influenced by any such suggestion.

I have not expressed, nor intended to express any opinion
a= to which witnessés are or are not worthy of belief, what facts are
or are not established, ér what inference should be drawn from the
evidence. If any expression of mine has seemed to indicate an
opinion relating to any of these matters, I instruct you to disregard

it.

Ingtruction No. ,ﬁ
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It ias the duty of attorneys on each side of a case to object
when the other side offefs tegtimony or other evidence which counsel
helieves is not admissible.

When the court has sustained an objection to a question,
the jury is to disregard the questicn and may draw no infzrence from
the wording of it or gpeculate as to what the witneas would have said

if permitted to answer.

Instructicon No. H
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Nothing that counsel say during the trial is evidence in
the case.

The evidence in a case consists of the testimony of the
witnesses and all physical or documentary evidence which has been

admitted.

Instruction Ho. 5
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A reasonable doubt is one based on reason. It iz not mere
possible doubt, but is such a doubt as would govern or cocntrol a
person in the more weighty affairs of life. If the minds of the
jurorsg, gftér the entire comparison and consideration of all the
evidence, are in such a condition that they can'say they feel an
abiding conviction of the truth of the charge, there is ﬁot a
reasonable doubt. Doubt to be reasonable mast be actual, not mere

possihility or speculation.

Ingtruction No. !Q
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In every crime there must exist a union or joint operation

of act and intent.

The burden is zlways upon the prosecution to prove both act

and inteni: beyond a reascunable doubt.

Instruction No. i
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Every perscn charged with the commission of a crime shall
be presumed innocent unless the contrary is proven by competent
evidence beyond a reasonable doubt. The burden rests upon the
prosecution to establish every element of the c¢rime with which the

defendant is charged beyond a reascnable doubt.

Instruction No. 3
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There are two kinds of evidence: direct and
circumstantial. Direct evidence is direct proof of a fact, such as
teatimony of an eyewitness. Circumstantial evidence is indirect
evidence, proof of a chain cf facts from which you could find that
another fact exists, even though it has not been proved directly.
Such evidence may consist of any acts, declarations or circumstances
of the crime. You are entitled to consider both kinds of evidence.
The law permits you to give equal weight to both, but it is for you
to decide how much weight to give to any evidence,

If you are satisfied of the defendant's guilt beyond a
reasoﬁable doubt, it matters not whether your judgment of guilt' is
based upon direct or positive evidence or upon indirect and
circumstantial evidence or upon both.

Tt is for you to decide whether a fact has been prov%d by
circumstantial evidence. In making that decision, you must consider
all the evidence in the light of reason, common sense and experience.

Yoﬁ ghould not be concernsd with the type of evideance but

rather the relative convincing force of the evidence.

Instruction No. 9
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Intent may be proved by circumstantial evidence. Tt rarely
can be established by any other means. While witnesses may see and
hear and thus be able to give direct evidence of what a defendant
does or fails te deo, there can be no eyewitnees account of a state of
mind with which the acts were done or omitted, but what a defendant
does or fzils to do may indicate intent or lack of intent to commit
the offense charged.

In determining the issue as te inkeant, the jury is entitled
to consider any statements made and acts done or omitted by the
accused, and all facts and circumstapces in evidence which may aid

determination of state of mind.

Instruction No. 19
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A Fourth Information Supplementing Indictment 1s a formal
methed of accusing a defendant of a crime. It is not evidence of any
kind against the accused, and does nct create any presumption or

permit any inference of guilt.

Instruction No. || -
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The defendant ERNESTO MANUEL GONZALEZ is-being tried upon
anFourth Information Supplementing Indictment which was filed 04 the
22ndday of July, 2013, in the Second Judicial District Court,
charging the said defendant ERMESTO MANUEL GOWZALEZ, with:

COUNT I. CONSPIRAGY TO ENGAGE IN AN AFFRAY, a violation of
NRSl199.480 and N5 203.050, a gross misdemeancr, in the manner:
Folleowing, to wit: . !

That the said defendants, STUART GARY RUDNICK, also kﬁown
as “JABBERS” and ERNEST(O MANUEL GONZALEZ, both Vagos gang membe£5 and
CESAR VILLAGRANA ﬁnd JEFFREY PETTIGREW, both Hell’s Angels gang
members did, at Sparks township, within the Cnunty of Washoe, State
of Mevada, on or about the 23rd day of September A.D., 2011, coAspire.
with their respective gang members and/or each other to engage Jn an
affray, and in furtherance of.the conspiracy, defendant CESAR
VILLAGRANA and ERNESTO MANUEL GONZALEZ shot rival gang members.‘

COUNT II. CHALLENGE TO FIGHT RESULTING IN DEATH WITH THE
USE OF A DEADLY WEAPON, a wviolation of NRS 2{0.450, ¥WRS 200.010. NRS
200.030, WRS 193.165, NRS 199,480, 195.020 and NRS 193.168, a falony,
in the manner following, to wit:

That the sald defendants, STUART éﬂRY RUDNICK, also known
as "JABBERS", CESA&R VILLAGRANA and ERNESTO MANUEL GONZALEZ, did on or
about the 23rd day of September A.D., 2011, while within John

Ascuaga’s Nugget, at Sparks Township, Washoe County, Nevada, cause,

give or send a challenge to fight and/or have agency in causing the
|

/// . ' |
/! '
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|
death of another after a challenge to fight resulting in the de;th of
a buman being. :

The Defendants above named is responsible under one bé rore
of the following principles of criminal liability, to wit:

1} by the Defendants directly committing the acts conétitutingithe
offense; and/or 2) by the Deféndants, having the intent to commét
challenge to Fight or to accept a challenge to fight, conspiriné with
each othexr to commit the offense of challenge te fight or to acéept
such a challenge to fight whereby each co-conspirator is vicaridusly
ilable for the acts of the other co-conspiraters when the acts are
done in furtherance of the conspiracy; and/or 3} by tthefandanés
having the intent to commit the crime of challenge to fight, anq
aiding and abetting each either directly or indiféctly whether .
present or not.

Specifically, that the said defendant, STUART GARY RU%NICK,
also known as “JABBERS”, a Vagos gang member, did upon previous !
concert and agreement, give or send a challenge to fight to Helﬁ's
Angel gang member JEFFREY PETTIGREW and JEFFREY PETTIGREW' s co—i
conspirator and fellow Hell’s Angel gang ﬁember and agent, defe&dant
CESAR VILLAGRANA. That JBFFREY PETTIGREW and his fellow gang
member {s) and co-conspirator accepted the challenge to fight and did
fight with defendant STUART GARY RUDNICK, also known as “JABBERS;” and
his co-conspirators, other Vagos gang members, which fight involved

the use of deadly weapons. That said fight ended with the shooting

death of JEFFREY PETTIGREW, a human being who died on or about the
/17
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24th day of September A.D., 2%11, by Vagos gang member and co-
conspirator, defendant ERNESTO MANUEL GONZALEZ, and/or

That the said defendant, Vagos gang member, GARY STUART
RUDNICK, also known as “JABBEAS" and Hell’s Angel gang member JEFFREY
PETTIGREW did verbally challenge each other to fight and did directly
or indirectly, counsel, encourage, hire, command, iﬁduce or otherwise
procure other Vagos gang membéFs and Hell’s Angel gang members, land
ERNESTO MANUEL GONZALEZ and CEEAR VILLAGRANA to fight and did either
by fighting or by giving or sepding for himself or herself or for any'
other person, the challenge to fight or by receiving for themseyves
or for any other person, the challenge to fight, did cause a fight
where deadly weapons were used: during said fight by STUART GARY
RUDNICK'S, alsc known as “JABBFRS" and JEFFREY PETTIGREW'S respdctive
agents, defendants CESAR vILLA:GRANA and ERNESTO MANUEL GONZALEZ
resulting in the death of JEFFﬁEY PETTIGREW who died from a gunshot
wound on the 24th of SeptemberL 2011, i

And that CESAR VILLAERANA and ERNESTQ MBNUEL GONZALEZ,|
being respensible as a principﬁe to the fight, did aid and abet FARY
STUART RUDNICK, also known as %JABBERS" in the fight by said |
defendants counseling each other in furtherance of issuing or
accepting a challenge to fightIr and/or by providing backup to ea#h
other, and/or congregating in ? group in order to fight together,
and/or encouraging each other %o engage in or accept the challenge to
fight, and/or each group encirFling members of the opposing group,

and/or participating in a2 stand-off situation and/ot

/7
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intimidating members of the rival gang, and/or harassing members of
the rival gang, and/or otherwise acting in concert. |

That said challenge to fight and the subsegquent fightlwas
committed knowingly.for the benefit of, at the direction of, or jin
affiliation with, a criminal gang, with thez specific intent to
promote, further or assist the aﬁtivitieg'of the criminél gang.}

COUNT III. CARRYING A CONCEALFED WEAPOWN, a violation éf NRS
202.350, a felony, in the manner following, teo wit:

That the said defendant, ERNESTO_MBNUEL GONZALEZ, on or
about the 23rd day of September A.D., 2011,.at Sparks Township,
within the County of Washoe, State of Nevada, did willfully andI
unlawfully, carry and have concealed upon his person a certain i
handgun at John Ascuaga’s Nugget located at 1100 Nugget Avenue ﬂn
Sparks, Washoe County, Nevada.

COUNT IV. ODISCHARGING A FIREARM IN A STRUCTURE a viollation .

of NRS 202.287, a felony, in the manner following, to wit: ]

That the said defendant, ERNESTO MANUEL GONZALEZ, on ;I
about the 23rd day of September A.D., 2011, at Sparks Tﬁwnship,l
within the Cbuhty of Washce, State of Nevada, did malicicusly and
wantonly discharge a .40 caliber handgun while inside of John ’
Ascuaga'’s Nugget Hotel/Casino, located at 1100 Nugget Avenue in khe
City of Sparks, Washoe County, Nevada, an area designated as a
populated area in Washoe County, Nevada.

COUNT V. - MURDER OF THE SECCND DEGREE WITH THE USE OFEA
DEADLY WEAPON, a wviclation of NRS 206.010, NRS 200.030, NRS 193.165

and NRS 183.168, a felony, committed in the manner follewing to wit:

506 o
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| the benefit of, at the direction of, or in affiliation with, a

That the said Defendants ERNESTO MANUEYL GONZALEZ a Vagos
gang member and, CESAR VILLAGRANA, a Hell’'s Angel gang member, on or
about the 23rd day of September, 2011, did aid and abet GARY STUART
RUDNICK, alsc known as “JABBERS” a Vagos gang member and'JEFFERY
PETTIGREW, a Hell’s Angel gang member in the commission of an affray
with the use of a deadly weapon, that during the course of the affray
the said defendants did maliciocusly flre deadly weapons inside of
John Hscuaga's.casino, located in a congested area in Sparks, Washoe
County, Nevada. That the said discha:gihg of handguns during tﬂe
affray was in general malignant recklessness of others' lives and
safety of other pecople or in disregard of social duty and as a E

foresesable consequence of the shooting, JEFFREY PETTIGREW, =z hﬁman )

-being, was killed and murdered suffering multiple gunshot wecunds from

which he died on September 24th, 2011, ;
That said affray and discharge ¢f a handgun inside of:a
structure with the use of a deadly weapon was committed knowingly for
criminal gang, with the specific intent to promote, further or %ssist
the activities of the eriminal gang. -
| COUNT VI. MURDER WITH A DEADLY WEAPCN, a violation of NRS
200.010 and NRS 200.030, NRS 193.165, NRS 193.168 a felony, in the
manner following:
That the said defendant ERNESTO MANUEL GONZALEZ on the 23rd
day of September A.D., 2011, or thereabout, and before the filing of
this Information, at and within the County of Washoe, State of

Nevada, did willfully, unlawfully, and with malice aforethought, kill

SCT6
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and murder JEFFREY PETTIGREW, a human being, by means of shootiﬁg
into the body of JEFFREY PETTIGREW with a deadly weapon, to wité a
pistol, thereby inflicting mortal injuries upon the said JEFFREﬁ
PETTIGREW from which he died on September 24, 2011, said killinq
being (1) willful, deliberate, and premeditated; and/or (2) committed
by Defendant lying in wait to commit the killing, said Defendanﬂ
being responsible under one or more of the following principles of
criminal liabiiity, to wit: (1) by directly committing the act; .
and/or (2} by Defendant conspiring with GARY RUDNICK and other Vagos
members or associates, with the specific imtent that a killing ogccur,
whereby each conspirator is vicariously liable for the foreseeable
acts made in furtherance of the conspiracy.

Farther, that the murder was committed knowingly for the
benefit of, at the direction of, or in affiliation with, a criminal
gang, and with the specific intent to promote, further or assist- the
activities of the criminal gang, to wit: the Vagos. '

COUNT VII. CONSPIRACY TO COMMIT MURDER, a violation of NRS
195.480, NRS 200.010, MRS 200.030, a felony, in the manner following:

That the said defendant ERNESTO MANUEL GONZALEZ on the! 23rd
day of September A.D., 2011, or thereabout, and before the filing of
this Information, at and within-the County of Washoe, State of
Nevada, did willfully, unlawfully, conspire with GARY RUDNICK and
other Vagos members or associates to kill and murder JEFFEREY
PETTIGREW, a human being, and in furtherance of the conspirécy did
commit the acts in Count ¥I, sald acts being incorpeorated by this

referénce as though fully set forth here.
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To the charges stated in the Fourth information Supplementing

Indictment, the defendant, ERNESTO MANUEL GONZALEZ, plead “NOT

GUILTY".

Instruction No, Eg )
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"Knowingly, " imports a'knowledge that the facts exist which
constitutes the act or omission of a crime, and does not require
knowledge of its unlawfulness. Knowledge of any particular fac[t may
be inferred from the knowledge of such other facts as should pdt an

ordinarily prudént person upon inguiry.

Instructiocn No. j 2)
5079 .
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The word “willfully” when applied to the intent element of
the charges contained in Counts I, II, III, means an act done oI
omitted and implies éimply a purpose or willingness to commit the act
or to make the omission in gquestien. The word does not requirefin.
its meaning any intent to vioclate law, or to injure another, or |to

acquire any advantage.

Instruction No. |H
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The word “wlllfully” when applied in criminal statutes,

. .k
charged in Counts IV, V, VI and VII relates to an act or omission

which is done intentionally, 'deliberately or designedly, as
distinguished from an act or omission done accidentally,

inadvertently or innocently.

Instruction MNo. ] 5
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!
A person may be found liable for the commission of a crimeiif

the State proves beyond a reasonable doubt that he or she committed
the crime; or by proving that the ,defendant is liable by virtue|of
the doctrine.of vicarious liability as -an aider and abettor or és a

co—consplrator, [
|

Instruction HNo. []g !
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In order for the defendant to be held accountable for Counts V,
VI and/or VII under theories of vicarious liability (aiding and
abetting and/or conspiracy} the State must prove heyond a reasonahle
doubt the defendant had the specific intent to commit the crime

charged.

Instruction No. féé
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The defendant is charged in Count I (Conspiracy to Engage in an Affiay), Count I (Challenge
to Fight Resulting in Death), Count VI.(Murder with a Deadly Wespon), and Count VI (Conspiracy to
Comunit Murdet) with participation In a conspiracy. _

A congpiracy is an agreement between two or more persons for en nlawful purpose. A person
who knowingly does any aci to further the object of a conspiracy, or otherwise participates therein, is
criminally Hable as & conspirator. Evidence of a coordinated series of acts furthering the underlying
offense is sufficient to inferthe existence of an agreemeﬁ:t and support & conspiracy conviction.
However, absent an agreement to cooperate in achieving the purpose of 2 consbiracy, mere knowledge
of, acquiescence in, or epproval of that purpose does not make one a party to conspiracy.

The unlawful agreement or object is the essence of the crime of conspiracy. The crime is
completed upon the making of an unlawful agreement regardless of whether the object of the
conspiracy is effectuated.

Instruction No. | 2(
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Aider and Absttor liability Defined

Every person concerned in the commission of a felony, gross'
misdemeanor or misdemeanor,-ﬁhether the person directly commits the
act constituting the offenss, or aids or abets in its commissicon, and
whether present or absent; and every person who, directly or
indirectly, counsels, encourages, hires, commands, induces or
otherwise procures another to commit a felony, gross misdemeanor or
misdemeancr is a principal, and shall be proceeded against and

punished as such.

Instruction Wo. \%

5085




[ SRR B - T

10
11

12

13

14
15
16
17
18

19

20

21
22
23
24
25
26

The elements of the crime of Affray are:
1. Two or more persons;
2. By agreement;
3. Fight in a public place:

4. To the terror of the citizens of this state.

Instruction No. |ﬂ
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The Elements of the Crime of Challenge to Fight Resulting in

Death are:

1.

A person;

Upon previous concert and agreement:

Fights with any other person, or:

Gives, sends or authorizes any other perscn to give or

send a challenge to fight verkally cr imn writing to any
other person and a fight occurs;

A person having any agency in causing the death by either
fighting, or by giving or sending or receiving for himself
or herself or any other person, the challenge to fight,
and

Death ensues to a person in such a fight, cr dies from any
injuries received in such a fight,

Instruction No. a!}
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The elements of carrving a concealed weapon are as follows:
1. The Defendant 4did unnlawfully; |
2. UCaxrxy concealed upeon his or her person any;

3, Pistol, revolver or other firearm,

Instruction No. 31
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The crime of discharging a firearm within a structure

consists of the follawing elemenis:

1.

2.

A Defendant within a structure did;

maliciously or wantonly; ‘

discharge a ﬁirearm within the st;ﬁcture; and

the strucéuré was located in.an area designated as a
populated area for the puipose of prohibiting the

dizcharge of weapons.

Instruction Na. aa
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The elements of the cxrime of Murder are:
1. The defendant did willfully and unlawfully;
2. kill & human being;

3. with malice aforethought, either express or implied.

Instructicn No. 315
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Murder is divided into twe degrees. _
Murder of the first degree is murder whicli is willful,
deliberate, and premeditated.

Murder of the second degree is all other kinds of murder.

Instruction No. Q'_—I
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Malicé aforethought, as used in Counts IV, V and VI in tﬁis
case, means the intentional doing of a wrongful act without legal
cause or excuse, or what the law considers adequate provocation. The
condition of mind described as malice aforethought may arise, not
alone from anger, hatred, revenge or from particular 111 will, spite
or grudge toward a person, buf may also result from any unjustifiable
or unlawful motive or purpose to injure another, which proceeds from

a heart fatally bent on mischief, or with reckless disregard of

consequences and social duty.

Instruction HNo. ;35
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“Wanton conduct” is defined as reckless, heedless, maliclous,
characterized by extreme recklessness, foolhardiness, recklessly

disregardful of the rights or safety of others or of consequences.

Instruction No. :“E
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Express malice is that deliberate intention to unlawfully
take away the life of a fellow creature, which is manifested by
external circumstances capable of proof..'

Malice may bes implied when no considerable provocation
appears or when all the circumstances of the killing show an

abandoned and malignant heart.

Instruction No. 23:
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Murder of the first degree is murder which is perpetzrated
by means of any kind of willful,l deliberate, and premeditated
killing. IAll three elements--willfulness, deliberation, and
premeditation-—-must be proven beyond a reasonable doubt before an
accused can be convicted of first-degree murder.

Willfulness is the intent to kill. There need be no
appreciable space of time between formation of the intent to kill and
the act of killing.

Deliberation 1z the process of determining upon a course of
action to kill as a result of thought, including weighing the reasons
for and against the acticon and comsidering the coﬁsequences of the
action.

A deliberate determination may ke arrived at in a short
péricd of time, But in all cases the determination wust not be

formed in passion, or if formed in passion, it must be carried out

after there haz been time for the passicn to subside and deliberation

to occur. A mere unconsidered and rash impulse is not deliberate,

even though it includes the intent to kill.

Premeditation is a design, a determination to kill,

 distinctly formed in the mind by the time eof the killing.

Premeditation need not be for a day, an hour, or even a
minute. It may be as instantaneous as successive thoughts of the
mind. For 1f the jury believes from the evidence that the act

constituting the killing has been preceded by and has been the

1/
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result of premeditation, no matter how rapidly the act follows the
premeditation, it is premeditated.

The law does mot undertake to measure in units of time the

 length of the pericd during which the thought must be pondered before

it can ripen into an intent to kill which ig truly deliberate and
premeditakted.: The time will vary with different individuals and
under vﬁrying circuﬁstances.

The true test is not the duration of time,'but rather the
extent of the reflection.. A cold, calculated judgment and decision

may be arrived at in a short pericd of time, but a wmere unconsidered

‘and rash impulse, even though it includeés an intent to kill, is not

deliberation and premeditation as will fix an unlawful killing as

muirder of the first degree.

Instruction HNo, aﬂ
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Lying in wait is defined by law as watching, waiting, and
concealment from the persén killed with the intention of killing or

inflicting bodily injury upon that persom.

| Ingtruction No. aﬁ o
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If you find the defendant committed the offense of
Challenge to Fight Resulting in Death, First Degree Murder, or Second
Degree Murder then you must further determine whether the defendant
used a firearm. You should indicate your finding by checking the
apprepriate box on the verdict forms. The burden is on the State to
prove beyond a reasonable doubt that a firearm or other deadly weapon
was used during the commission of the offenses.

You are instructed that a firearm is a deadly weapon.

Instruction Na. 30
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A criminal gang means:
1. 2Any combination of persons;
2. Organized formally or informally, so constructed that
the organization will continue its operation even if
individual members enter or leave the organization
which: |
a. Has a common name or identifying symbol
b. Has particular conduct, status and custom indicative
of it; and

¢. Has as one of ite common activities engaging in
criminal activity punishable as a felonmy, other
than the conduct which constitutes the primaxy

offepse.

Instruction No. 31
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The Elements of the Gang Enhancement are as follows:
1. The defendant committed the crime;
2. For the benefit of, at the direction of, or in -

affiliation with a criminal gang;

3. With specific intent to promote, further or assist the

activities of the criminal gang.

Ingtruction No. 53
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Gang evidence is not admissible to show that the defendant is a
bad petson or has a criminal propensity. You may only consider such
evidence in your deterimination as to whether the Vagos is a criminal
gang and whether the Defendant committed the offenses in Count iI, v,
and VI knowingly for the benefit of, at the directicw: of, or in
affiliation with, a criminal gang, with the specific intent to

promcte, further or assist the activities of the criminal gang.

Instruction afi
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The killing of another perscn in self-defense or defense of
another is justified and_not unlawful when the person who does the
killing actually and reasonably believes:

l.Thaé there is imminent danger that the assailant will either
k¥ill him or any other person in his presence or company or cause
graét bodily injury to him or any other person in his presence
or company; and

2. That it is absolutely necessary under the circumstances for him
to use in self-defense or defense of ancther force or means that
might cause the death of the other person, for the purpose of
avoiding death ot great bodily injury to himself or any cther
person in his presence or company.

A bare fear of death or great bodily injury is not suificlent to
justify a killing. To justify taking the life of another in self-
defense or defense of another, the circumstances must be sufficient
to excite the fears of a reasonable person placed in a similar,
situation. The person killing must act under the influence of those
fears alone and not in revenge.

An honest but unreasonable helief in the necessity.for self-
defense or defense of another does not negate malice.

The right oflself—defense or defense of another is not available
to an origingl aggressor, that is a person who has sought a guarrel
with the design to force a deadly issune and thus through his fraud,
contrivance, or fault, to create a real or apparent necegsity for

making a felonious assault.
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However, where a person, Wwithout voluntarily seeking, proveking,
inviting, or willingly engaging in a difficulty of his own free will,
is attacked by an assailant, he has the right to stand his ground and
need not retreat when faced with the threat of deadly force.

Actual danger is not necessary toljuétify a killing in self-
defense or defense of another. A person has a right to defend from
apparent danger té the same extent as he would from actual danger.
The person killing is Jjustified if:

1. He is confronted by the zppearance of imminent danger which

arouses in his mind an honest belief and fear that he or
. another in his presence, is about to be killed or suffer great
bodily injurg; and

2. Be acts solely upon these appearances and his fear and actual

beliefs; and

3. A reasonable person in a similar situation would believe

himself or another in his presence to be in like danger.

The killing is justified even if it develops afterward that the -
person was nistaken about the extent of the danger.

If evidence of self-defense, or defense of others is present,
the State must prove beyond a reasonable doubt that the defendant did
not act in self-defense or defense of others., If you find that the
State has failed to prove beyond a reasonable doubt that the
defendant did not act in self-defense or. defende of others, you must

find the defendant not guilty.

Instruction No. jﬂ
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If you find that the defendant conspired and/ or alded and
abetted Gary Rudnick in 1ssuing or accepting a challenge to fight and
that the respective parties involved in the fight voluntarily entered
into mutual combat knowing, or having reason to believe that it would
probably of may result in death or serious bodily injury to himself
or to others, no party having any agency in causinq_the death, either
by fighting or by giving or sending for himself or herself or any
other person, or in receiving for himself or herself or for any other
person, the challenge to fight -is entitled to claim self-defense or

defense of others.

Instruction 35
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counts II, V, and VI contain multiple theories of liability.

For example: |
. Count II contains vicarious liability theories of conspiracy and

alding and abetting;

Count V contains two theories of liability, conspiracy as well
as alleging that the defendant committed the crime; and

Count VI contains theories of liability on the chérge of Murder
in the First Degree, these are: Premeditated and deliberate murder
and murder'by lying in wait.

The law does not require, you the jury, to reach a unanimoug
decision upon a specific theory of liability within each count so

long as you are all unanimous in rendering a decision on liability as

to each count.

Instruction WNo. 5@
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A witness who has special knowledge, skill, experience,
training or educatlon in a particular science, profession or
occupa;ion is an expert witmess. An expert witnmess may give an
opinion as to any matter in which the witness is skilled.

You should consiaer such expert opilnion and weigh the
reasong, if any, givem for it. You are not bound, however, by such
an opinionm. @Give it the weight to which you deem it entitled,
whether that be great or slight, and you may reject it, if, in your
judgment, the reasons given for it are unsound.

The opinioﬁs of éxperts-are to be considered by you in
connection with all other evidence in the case. The same rules apply
to expert witnesses that apply to other witnesses in detemmining the

welght or value of such testimony.

Instruction No. 5;:
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You are the sole judges of the credibility of each witness
who has testified and of the weight to be given te the testimony of
each. If you should find the evidence in this case to be in conflict,
then it is your sworn duty to recoencile the conflict if you can, so
as to make one harmonious story of it all. If you cannot reconcile
these conflicts, then it is your duty to give credit t§ that portion
of the testimony which you believe is worthy of credit, and you may
disregard that portion of the testimony which you do not believe to
be worthy of credit.

In considering the credibility of witnessés and in
consldering any conflict in testimony, you should take into
consideration each witness' means of  knowledge; strength of memory

and opportunity for observations; the reasonableness or

unreasonableness of the testimony; the consistency or inconsistency

of testimony; the motives actuating the witness; the fact, if it is a
fact, that the testimony has peen contradicted, the witneés' blas or
prejudice or interest in tﬁe outcome of this litigation; the ability
to have acquired the knowledge of the facts to which the witness
testified; the manner and demeanor upen the witness stand; and the

apparent truthfulness of the testimony as well as -all other facts and

circumstances shown by the evidence which affect the credibility of:

the testimony.

Instruction Nb.. 55
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Neither side is required to call as withesses all persons
who may have been present at any of the events disclosed by the
evidence or who may appear to have some knowledge of these events,, .or

to produce all objects or documents mentioned or suggested by the
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evidence.

Instruction No . 59
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You are not called upon to return a verdict as to the guilt
or imnocence of any other person than. the defendant. ZIf the evidence
couvinces you beyond a reasonable doubt of the quilt of the accused,
you should so find, even though you may believe one or more othex

persons are also guilty.

Instruction No. 4}

5 (9




[ TUR )

10
11
12
13
14
15
ia
17
18
19
20
21

22

23

24
25
26

A separate crime is charged against the defendant in each count.
You must decide each count separately. Your verdict on onre count
should not control your verdict on any other count. If you find the
state failed to prove an element of a particular count you must £ind

the defendant not guilty as to that count,

Instruction L”
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The Elight of a person immediately after the commission of
a crime is not sufficient in itself to establish his guilt, but is a
fact which, if proved, may be considered by you in the light of all
other proved facts in deciding the question of his quilt or
innocence. The weight to which such circumstance is entitled is a

matter for the jury to determine.

Instruction No. ﬂag
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'On arriving at a verdict in this case, you shall net
discuss or consider the subject of penalty or punishment as that is =a
matter which will be decided later and must pot in any way affect

your decision as to the innocence or quilt of the defendant.

Instruction No. !1
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Although you are to conaider only the evidence in the case
in reaching a verdict, you must bring to the coneideration of the
evidence your everyday common sense and jludgment as reasonable men '
and women. ‘Thus, you are not limited solely to what you see and hear
as the witnesses testify. You may draw reasonable inferences which
you feel are justified by the evidence, keeping in mind that such
inferences should not be based on speculation or guess.

A verdict may never be influenced by sympathy, passion,
prejudice, or public opinion. Your decision should be the product of

pincere judgment and sound discretion in accordance with these rules

of_ law.

Instruction No. M
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It is your duty as jurors to consult with one another and -

to deliberate, with a view of reaching an agreement, if you can do so

without violence to your individual judgment. You each must decide

_the case for yourself, but should do so only after a consideration of

the case with your fellow jurors, and you should not hesitate to
change an opinion when convinced that it is ervoneous. However, you
sﬁould not be influenced to vote in any way on amny question submitted
to you by the single fact that a majority of the jurors, or any of
them, favor such a decigion. In other wordg, you should net
surrender your honest convictions concerning the effect or weight of
evidenca for the mere purpose of returning a verdict or solely

because of the opinion of the other jurors.

Instruction No. ﬂfi
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Upon retiring to the jury room you will select one of your
mmbey to act az foreperson, who will preside over your deliberations
and who will sign a verdict ﬁo which‘you agree.

When all twelve {12) of you have agreed upon a verdict, the

foreperson'should sign and date the zame and request the Bailiff to

Clongie A

DYSTRICT JUDGE

return you to court.

Instruction No. f{r@
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1 - Defendant Ernesto Gonzalez asserts as his theory of defense that he acted in lawfia] defense of
2 || another. If you find that Defendant Emesto Gonzalez geted in lawful defense of another as set forth in
3 || these instructions you cannot conviet him of Counts I, II*IV, V, VL VIL -
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Before you may rely on circumstantial evidence fo conclude that a fact necessary to find the
defendant guilty has been proved, you must be convinced that the State have proved each fact essential
to that conclusion beyond a reasonable doubt.

Also, before you may rely on circumstantial evidence to conclude that the defendant had the
required intent or mental siate, you must be convineed that the only reasonable conclusion supported
by the circumstantial evidence is that the defendant had the required intent or mental state. If you can
draw two or more reasonable conclusions from the cﬁcmnmﬁﬂ evidence, and one of those
reasonable conclusions supporis a finding that the defendant did have the required intent or mental
state and another reasonable conclusion supports a finding thet the defendant did not, you must
conclude that the required intent or menital state was not proved by the circumstantial evidence.
However, when considering circumstantial evidence, you must accept only reasonable conclusions and

reject any that are unreasonable.

Judicial Council of California Criminal Jury
Instructions [CALCRIM] (2012), Instruction No.
225, available online at
http://www.courts.ca.gov/partners/documents/calcri

m_juryins.pdf
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For circumstantial evidence, alone, to be sufficient to sustain a conviction, the circumstances all
taken together must: (1) exclude to a moral certainty every hypothesis but the single one of guilt; and
(2) establish that single hypothesis of guilt beyond a reasonable doubt.

Legislative Counsel Burean's annotations to NRS
48.025, citing to Buchanan v. State, 119 Nev. 201,
at 217, 69 P.3d 694 (2003) ("Circumstantial
evidence alone can ceriainly sustain a criminal
conviction. However, to be sufficient, all the
circumstances taken together must exclude to a
moral certainty every hypothesis but the single one
of guilt."); Kinra v. State, 84 Nev. 642, 646, 447
P.2d 32, 34 (1968) ("If the circumstances, all taken
together, exclude to a moral certainty every
hypothesis but the single one of guilt, and establish
thet one beyond a reasonable doubt, they are
sufficient.”); Stare v. Spyder, 41 Nev. 453, at 461,
172 P. 364 (1918) ("If the circumstances, all taken
together, exclude to a motal certainty every
hypothesis but the single one of guilt, and establish
that one beyond a reasonable doubt, they are
sufficient."); State v. Fronhofer, 38 Nev. 448, at
461, 150 P, 846 (1915) (where circumstances alone
are relied upon, “if there be no probabie hypothesis
of guilt consistent, beyond a reasonable doubt, with
the facts of the case, the defendant must be
acquitted.’); Stale v. Mandich, 24 Nev. 336, 54 P,
516 (1898) (“If the circumstances, all taken
together, exclude to a moral certainty every
hypothesis but the single one of guilt, and establish
that one beyond a reasonable doubt, they are
sufficient,™); Stafe v. Rover, 13 Nev. 17, at 23
(1878) (“The evidence against the accused must be
such as to excluds, to 2 moral certainty, every
hypothesis but that of his guilt of the offense
imputed to him.”).
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s Fepit 1

The fact that individual members committed felony crimes which benefitted the gang does not
lead necessarily to the conclusion that felonious action is a coromon denominator of the gang.
Likewise, just because certain members of a hypothetical group play musical instruments, it does not

follow that the group is an orchestra.

Origel-Candido v. State, 114 Nev. 378, at 383, 956 P.2d 1378

(1998).
O
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You have heard testimony from , @ witness who had criminal charges pending
2gainst him. That festimony was given in the expectation that he would receive favored treatmeﬁt from
the government in connection with his case; | '

For this reason, in evaluating the testimony of , you should consider the extent to
which or whether his testimony may have been influenced by this factor. In addition, you should
examine the testimony of with greater caution than that of other witnesses,

Instruction 4.9, Manual of Model Criminal Jury
Instructions for the District Courts of the Ninth
Circuit, Ninth Cizonit Jury Instructions Commitiee
(2010), citing to United States v. Tirouda, 394 F.3d
683, at 687-88 (9th Cir.2005), cert. deried, 547

U.S. 1005 (2006).
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RENO, NEVADA, WEDNESDAY, AUGUST 7, 2013, 3:52 P.M.
—--olo——
(The following proceedings were held in
chambers, Defendant is not present,
counsel appearing telephonically.)

THE COURT: Hello, counsel.

MR. HALL: Yes,

THE COURT: The jury has sent out the following
guestion: Jurer number 6: Legal question. Locking at
instruction number 17, colon, if 2 person has no, underlined,
knowledge of a conspiracy, but their actions contribute to
someone else's plan, comma, are they guilty of conspiracy,
question mark.

MR. HOUSTON: No.

THE COURT: And another question underlined, colon.
Pecple in here are wondering if a person can only be quilty
of second degree murder, or first. Can it be both. Questicn
mark.

MR. HOUSTDN; No.

TEE COURT: Mr. Houston, legally your answer may be
correct as to the first question, but not the second.

MR. HALL: Right, it's ——

THE COURT: Gentlemen, you have to identify when

you apeak.

CAPTIONS UNLIMITED OF NEVADA, INC. (7735)746-3534
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MR, HALL: This is Karl. They ﬁan't convict him of
both first and second. But if they havé no knowlsdge of a
conspiracy, then they can't be guilty of conapiracy.

MR. HOUSTON: If they have no knowledge of the
conspirécy, we agree, they can't be guilty of the conspiracy.
But judge -~ this is David Houston, I'm soxry. I was a
little confused. Did I hear the question correctly as to
whether the same person on the same, quote, victim could be
convicted cf both second and first degree?

THE COURT: It is not indicating whether it's the
game -- the gquestion doesn't enumerate that. The question
just says can you only be guilty of secopd degree murder or
first.

MR. HOUSTON: I think the answer to that would be
yes, you can only be guilty of second degree or first degree,
I don't think you could be guilty of both.

MR. HALL: Right. This is Karl, I would agree with
that. One or the other.

THE COURT: I'm just reviewing your charging
document. The second degree murder charge would be the count
5, which resulta frﬁm participatind in an affray and
discharging a handgun. 2And the murder with a deadly weapon
charge, count 6, 1s -— results from willful, deliberate and

premeditated, or committed by lying in wait. Either by doing

CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534
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the act or conspiring with cthers, through vicarious
liability.

8o yvou want me to answer both questions no?

MR, HOUSTON: That would be our preferénce, youxr
Honer. Dave Houston here.

MR. HALL: Well, you could prcobably clarify it and
say that he could be quilty under any one cf the three
theorles. If he alds and abets, yes. If he did it as a —
as a principal who committed the crime. But if he has no
knowledge of the conspiracy, no. Not under a conspiracy
theory.

THE COURT: Correct.

MR, HOUSTON: Your Honor, Dave Houston here. Thelr
question is pretty simple in reference to the conspiracy, and
without editorializing and addinq more, the answer
straightforwardly would be no.

| THE COURT: Well, I have a little bit of a precblem
with that, Mr. Houston, because 17 isn't a complete statement
of what they have to find for conspiracy.

MR. HOUSTON: Right, the cquestion was if you have
no knowledge of the conspiracy, but somehow your actlons may
asgist, can you be found guilty of the ccnspiracy.

THE COURT: ©No, the first part of fhe question 1s

loocking at instruction number 17. They're asking me to

CAPTICNS UNLIMITED OF NEVADA, INC. (775)746-3534
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interpret instruction number 17.

MR. HOUSTON: Right, and your Heoneor, Dave Houston
agdin, can you read the guestion one more time to us?Y On the
conspiracy issue?

THE COURT: It says: Looking at instruction number
17. If a person has no knowledge of a conspiracy, but thelr
actions contribute to someone else's plan, are they gullty of
conspiracy.

MR. HOUSTON: And I think the straichtforward legal
anawer to that is no.

MR. HALL: Right, and I'm saying that they —- if
they aid and abet in the plan, then the answer is yes.

MR. HOUSTOM: Well, but that would be adding to an
answer that's not part of the gquestion. They ﬁave an aiding
and abetting instruction. -

THE.COURT: I guess my feeling is that I should
have them look at instructions 16, 16A, and 17.

MR. HALL: Right.

MR. HOUSTON: Your Honor, Dave Houston again. We
would prefer 1f we weren't directing the jury's attention to
an instruction that's not part of a question. I think their
question is very straightforward. Without knowledge, can you
be guilty of a congpiracy. And the answer is, just in a

straightforward sense, no.

CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534
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THE COURT: ©Okay. If I answer that question, I'm
instructing the jury further. If they’'re asking me te give
them an analysis of instruction number 17, I would have to
tell them they can't use instruction number 17 to make a
determination as to conspiracy, they must consider all of the
instructions. 16, 16A hoth are required.

I think it's very important that, asince you all ask
me to do the intent instruction, that they review 1l6A, not
Just 17.

MR. HALL: Right, I would agree with that.

MR. HOUSTON: Your Honor, I am not certain. I do
not have my jury instructicns in front of me, can you tell me
again what 16A 1s, pleaase?

THE COURT: In order for the defendant to be held
accountable for counts 5, 6 and/or 7 under thecries cof
vicarious liability, alding and abetting and/or conspiracy,
the State must prove beyond a reasonable doubt the defendant
had the specific intent to commit the crime charged.

MR. HOUSTON: Okay. Yeah, that's fine, I thought
it was something else. Dave Houston here, sorry. |

THE COURT: No, my concern is I can't instruct them
as to the law. I mean yes, I can say what we all think the
answer is under the law, but now I'm instructing them

further. What I normally can do 1s encourage them to read

CAPTIONS UNLIMITED QF NEVADA, INC. (775)746-3534
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the whole packet. I think 16, 16A and 17 ghould be read all
tegether. All of them should be read all together.

MR. HALL: I agree with that, and I would recommend
or raguest that that's the answer. This i= Karl.

THE COURT: What weould you =ay, Karl?

MR. HALL: I would say that 17, 17, the
instructions that you just mentioned, should be read
together. And consider the whole packet when reaching your
decigion on a verdict.

MR. HOUSTON: And your Honcr, excuse me, this is
Houston. I know the Court is going to do what it will, but
just for the record purposes, we believe there's a
straightferward gquestion. If there are additional questions
after the fact that may require additional instructions be
read to them, or advised they sheculd read, then clearly that
can happen at this point. It seems to me to be a very
straightforward questicon regarding knowledge, and is it
required to be a conspirator. BAnd the answer is it is
réquired to be a conspirator. If they don't have knowledge,
they're not a conspirator.

I don't think they’'re asking anything else. I
think what we're doing is assuming or anticipating — and I
really don't think that's the purpose, 1f they haven't asked

the guestion. We're then leading their thought process. And

CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534
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again, I don't think that's appropriate.

THE CCURT: So Mr. Houston, if the questlon were if
a person has no knowledge of a conspiracy, but thelr actions
contribute to someone else’'s plan, are they guilty of
conspiracy, vou think I can answer that question?

MR. HOUSTON: Yes. Because --—

THE CQURT: Why. Give me some law that says I can
give that kind of an answer.

- MR. HCOUSTON: Your Honor, the conspiracy law
requires knowledge. | |

THE COURT: I agree, but tell me where I can answer
the jury question like that.

MR. HOUSTONM: I don't understand where, it's a wvery
simple answer, and the answer is no. It doesn't reguire
anything more than that. I think it's even in the
instructicon, your Honor, concerning the ceonspiracy.

THE COURT: Okay, I will not do that. I think it's

improper for the Court to give an answer as to what the

verdict should be.

MR. HOUSTON: Well, I think what you're doing then,
your Honor, ls you're anticipating a question and you're
leading thelr deliberation, and I think that's improper, as
well. So over my objection, I'm sure the Court will do

whatever it's comfortable with.

CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534
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THE COURT: Well, I guess my — if I can't get a
consensus of opinion on what to do, I'1ll tell the Jjury to
review all the instructions.

MR. HOUSTOM: Well, I think Karl and T had a
consenaus, your Honor, before you brought up the fact that
yvou wanted teo read other instructions.

THE COURT: Well, I wasn't goilng to -

MR. HALL: We agreed on the law, in terms of
interpretation of it, but I agree that you're not supposed to
further instruect the jury on how to interpret it, when we
have sufficient instructions. B8So it's for the jury to
consider, to answer the guestion.

MR. HOUSTON: Well, I think the purpose is —-
Houston again —— to answer the questlon with as least
disturbance as possible to the Jury's deliberation process.
And quite frankly, I think that's easily done. If the Couzrt
disagrees, certainly the Court will do as it.sees fit. But I
truly believe, your Honor, you're guiding the deliberation at
that point. I don't think that's the purpose of answering a
cquestion. . |

MR. HALL: I don't think you're guiding
deliberatians when you're telling them to leok &t the
instructions and read them. This is Karl, and I disagree

with that.

| 10
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MR. HOUSTON: Well, I'd certainly read the
instruction that pertains to the specific question, neot what
we assume to be the thought procesa or problem.

THE COURT: ¢kay, do you all have any input cn the
second guestion? |

MR. HALL: Right. Well, he can only be convicted
of murder of the first degree or murder of the second degree.

MER. HOUSTON: I think we would agree, your Honor,
Houston again, that you.can only bhe convicted of one or the
other, vou can't be convicted of both.

THE COQURT: Okay. Counsel, will you held on,
please. Thank_you.

{Recesa.)

THE COURT: Gentlemen?

MR. HOQUSTON: Yes.

THE COURT: This is the judge.

MR. HALL: Yes, your Honor.

THE COURT: We're back con the record. Can you both
hear me?

MR. HALL: Yes. This is Karl, I can hear your.

MR. HQUSTON: Yes, this is Ken and Dave, we can
hear you.

THE COURT: Okay. The first questién was —-—

remember, it said legal guestion. And then it said looking

. 11
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at instruction number 17. If a person has no knowledge of a
conspiracy, but their actions contribute to someone else's
plan, are they guilty of conspiracy, question mark. The
Court is going to answer it, "It is not proper for the Court
to give you additional instructicn on how to interpret
instruction number 17. You must consider all the
instructions in light of all the other instructions.”

Secend question: And another question. People in
here are wondering if a person can only be guilty of second
degree murder or first, period. Can it be hoth, guestion
mark.

The Court proposes to answer that question: "You
must reach a decision on each count separate and apart Ffrom
each cother count."

Counsel, I know that you both thought I should
angswer that question no, but in reviewing the charging
document and the instructions, I do not believe thét's a
proper answer for the Court. So I'm not going to follow
that, I'm going to give the answer that I just said.

You can lodge your objection.

MR. HOUSTON: Your Hoﬁor, on behalf of Gonzalez, we
would lodge our objectlons to guestion number 1. I think
it's a wvery straightforwa:d question, with a wvery

straightforward answer. I think knowledge is required to he

12
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a ﬁember of a congpiracy. I think failing to answer the
guestion doesn't provide the appropriate guidance the jury is
entitled to.

As far as guestion number 2, think it begs the rule
of logic te suggest an individual can be convicted of both
seccnd degree and first degree murder concerning one wvigtim.
And as a consedquence, again I think the answer is easily
ascertalned as a no, as ocpposed to failing to answer the
question in i1ts most simplistic form. And I think it also
then presents again a problem of not apprepriately guiding
the jury. And we would submit it on that basis.

MR. HALL: This is Karl. I think the answer to
gquestion 1 is the proper amnswer. T think that is the usual
answer to questions regarding jury instructions, because it's
typically improper to reinstruct the jury once they have been
instructed. So they are typically required to consider each
instructicn in light of all the other instructions. I think
that is totally proper and conslatent with Nevada law.

With respect to guestion two, I think if we allow
them to find him guilty on each count, I think that's going
to create a problem'later when trying to determine if we're
going — whether they convicted him of first degree or second
degree. So I would propoase that the answer to that ﬁuestion

be no, to aveid ceonfusion and litigation down the road;, or --

13
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if there's a unanimoﬁs decision. I guess if there's a
unanimoﬁs decision on one, you have the lesser included, we
could argue which one we're going to sentence him on, whether
it's going to be second degree or first degree. That's my
issue. So,

THE COURT: Mr. Hall, I want to remind you that you
charged, as a separate and distinct offense, second dsgree
murder. It is not being considered by the jury as a lesser
included.

MR, HALL: Right. Right, then — yeah. If they
convict him of first degree murder, then we'll sentence him
on the first degree murder, and —— I agree with the Court,
then, you're right. 8o I would agree with the Court's
proposad responsés to QUestions 1 and 2.

THE COURT: Okay, thank you, gentlemen.

MR. HALL: Thank you.

MR. HCUSTCN: Thanks.

(Proceedings recessed.)

——clo—

14
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STATE OF NEVADA, }

COUNTY OF LYCN. )

I, MARCIA L. FERRELL, Certified Court Reporter of the
Second Judicial District Court of the State of Nevada, in and
for the County of Washoe, do hereby certify:

That I was present in Department No. 4 of the
above-entitled Court and took stenotype notes of the
proceedings entitled herein, and thereafter transcribed the
same into typewriting as herein appears;

That the foregeing transcript is a full, true and
correct transcription of my stenotype notesa of said
proceedings.

Dated at Fernley, Nevada, this 8th day of August, 2013.

e/ Marcia 1.. Ferrell

Marcia L. Ferrell, CSR #797
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STATE OF NEVADA,
Pla} ntiff, : Case No. CR11-1718B
Vs, Dept. No. 4
ERNESTO MANUEL GONZALEZ,
Defendant.

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

/

their actions contribute to someone elses’ plan, are they guilty of conspiracy?

[ how to interpret Instruction no. 17. You must consider all the insfructions in light of all the

JURY QUESTION, COURT RESPONSE — NUMBER TWO
Question:

Legal Question:
Looking at Instruction no. 17: If a person has no knowiedge of a conspiracy but

And another question:

People in here are wondering if a person can only be guilty of 2" degree murder or
{%. Can it be both?

Juror #6

Answer:

To Legal Question: it is improper for the Court to give you additional instruction on

other instructions.
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To And another guestion: You must reach a decision on each count separate and

apart fror each other count.

Signed: ' ﬂ £l
ISTRICT JUDGE
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DAVID R, HOUSTON, ESQ.

Nevada Bar No. 2131

LAW OFFICE OF DAVID R. HOUSTON
432 Court Street

Reno, Nevada 89501

{775) 786-4188

Attorney for Defendant

IN THE SECOND JUDICTAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE.

& k%
THE STATE OF NEVADA,
Plaintiff, Case No, CR11-1718
Ve Dept. No. 4
ERNESTO MANUEL GONZALEZ,
| Defendant.

MOTION TQ STRIKE REDUNDANT CONVICTIONS
Comes now, Emesto Manuel Gonzalez, by and through his attorneys, David R, Houston, Esg.
and Kenneth E. Lyon III, Esq., and moves this Court for its Order striking redundant convictions in

this case. This Motion is based upon the attached memorandum of points and authorities, the records

and pleadings on file in this case, and any oral argument which the court may require at the hearing on

the motion. _
MEMORANDUM OF POINTS AND AUTHORITIES
L

STATEMENT OF FACTS
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The State charged Mr. Gonzalez in a seven count information with an assortment of criminal
offenses arising out of a brawl between the Hells Angels and Vagos motorcycle associations at the
Sparks Nugget on September 23, 2011. At trial, a jury convicted Mr, Gonzalez on all counts of the
information on August 7, 2013.

Mr. Gonzalez contends that three of these charges are redundant, and moves this Court for its
Order striking or vacating the redundant convictions. The three convictions at issue are those
involving Counts II, V and VI of the State's information.

I
ARGUMENT
A redundant conviction occurs when a jury convicts a defendant on multiple counts, each of
which, as charged, punish the same illegal act.! The convictions can be redundant when the facts
forming the basis for two crimes overlap,2 when the statutory language indicates one rather than
multiple criminal violations was contemplated,” or when legislative history shows that an ambiguous
statute was intended to assess one punishment,*

The analysis used to determine redundant convictions is different from that used in a double

jeopardy analysis. To determine whether convictions are redundant, the Nevada Supreme Court first

looks at the facts as charged, to determine if the counts allege a single gravamen.’ The question is

! Skiba v, State, 114 Nev. 612, at 616 n.4, 959 P.2d 959, 961 n.4 (1998).

2 Jefferson v. State, 95 Nev. 577, 599 P.2d 1043 (1979).

3 Ebeling v. State, 120 Nev. 401, at 404, 91 P.3d 599 (2004)

" Carter v. Stale, 98 Nev. 331, at 334-35, 647 P.2d 374 (1982) (prohibiting the imposition of multiple sentence
enhancements pursnant to two different statutes and noting that “[w]here the legislative intent of a criminal statute is
ambignous, the statute must be strictly construed against imposition of a penalty for which it doss not provide clear
notice™).

5 Firestone v, State, 120 Nev. 13, at 18, 83 P.3d 279 (2004) (The Legislature has stated that the violation is simply leaving
the scene of an accident. Since there was only one accident, and one “leaving,” the statute allows only one charge of
leaving the scene of an accident, regardless of the number of people involved.); Crowley v. State, 120 Nev. 30, 83 P.3d 282
(2004) (sexual assault and lewdness convictions for the same continuous act redundant); Skiba v, State, 114 Nev. 612, at
615-16, 959 P,2d 959, 961 (1998) (the gravamen of the charges, battery with the use of a deadly weapon and battery
causing substantial bodily harm, and battery caunsing substantial bodily harm, was that the defendant hit the victim with a
broken beer bottle); Dossey v. State, 114 Nev, 904, at 908-09, 964 P.2d 782 (1998) (gravamen of driving under the
influence, driving while having 0.10 percent or more by weight of alcohol in the blood and having a blood alcohol content
of 0.10 pércent or more by weight of alcohol in the blood within two hours of driving charges was that defendant was
driving while intoxicated); Albitre v. State, 103 Nev. 281, at 284, 738 P.2d 1307 (1987) ("The gravamen of all the charges

5_'12"’{3
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whether the material or significant part of each charge is the same even if the offenses are not the
same.® Ifthe gravamen of the offenses is the same, the Court then looks to whether the legislature
intended multiple punishments for one wrongful act. If the answer to the first question is yes and the
answer to the second question is no, the convictions are redundant.

In this case, the gravamen of the acts charged in Counts II, V and VI is the unlawful killing of
M. Pettigrew by Mr. Gonzalez. Count V charges Murder of the second degree, in violation of NRS
200.030, and Count VI charges Murder with a deadly weapon, also in violation of NRS 200,030, with
a choice by the jury of whether the murder is of the first or second degree. Here, Count V is a lesser
included offense of Count VI, becanse Count VI necessarily includes Count V,

Count II alleges a challenge to fight resulting in death, a violation of NRS 200.450(3). It
involves a different statute, and has different elements from the charge in Count VI, However; the
language of the statute expressly merges the offense charged in Count II with first degree murder under
NRS 200.030, so the gravamen is the same, NRS 200.450(3) reads, in pertinent part;

Should death ensue to a person in such a fight, or should a person die from
any injuries received in such a fight, the person causing or having any agency in
causing the death, either by fighting or by giving or sending for himself or herself
or for any other person, or in receiving for himself or herself or for any other
person, the challenge to fight, is guilty of murder in the first degree which is a
category A felony and shall be punished as provided in subsection 4 of NRS
200.030. (emphasis added),

‘Where the gravamen of the charges is the same, as it is here, the Nevada Supreme Court looks
to the statutes to see if the legislature intended separate punishments for each of the different means in
which the law could be violated.”

is that Albjtre proximately caused the death of two persons by operating a vehicle in a reckless and vnsafe manner due to
her intoxication. The State has sitaply compounded the convictions by eliminating the aspect of alcohol from the four
counts under question. We are convinced that the Legislature never intended to permit the State to proliferate charges as to
one course of conduct by adoming it with chameleonic attire.”).

¢ Salazar v. State, 119 Nev. 224, at 227-28, 70 P,3d 749, 751 (2003); State of Nevada v, District Court, 116 Nev. 127, at
136, 994 P.2d 692 (2000).

" Salazar v. State, 119 Nev. 224, at 227-28, 70 P.3d 749, 751 (2003); Albjtre v. State, 103 Nev. 281, at 283, 738 P.2d 1307

(1987). - s
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In this case, the issue is whether the legislature intended more than one punishment for a single
murder. A court should normally presume thet a legislature did not intend multiple punishments for
the same offense absent a clear expression of legislative intent to the contrary,® Furthermore, criminal
statutes must be “strictly consfrued and resolved in favor of the defendant.”

In the case of a single murder, there is no indication that the legislature intended to punish the
offender more than once for that offense — there is only one death -- so the three convictions are
redundant.

The remedy for redundant convictions in Nevada is to strike or vacate them prior o
sentencing.'® Mr. Gonzalez asks the Court to do that here.

AFFIRMATION PURSUANT TO NRS 239B.030.

The party executing this document hereby affirms that this document submitted for recording

does not contain the social security number of any person or persons, pursuant to NRS 239B.230,

Dated this l?s(c\lra\ly of August, 2013,

ra

DA\ R. HOUSTON, ESQ
Nevada Bar No. 2131

LAW OFFICE OF DAVID R.
HOUSTON

432 Court Street

Reno, Nevada 89501

(775) 786-4188

Attorney for Defendant

¥ Firestone v. State, 120 Nev. 13, at 16, 83 P.3d 279 (2004); Talancon v. State, 102 Nev. 294, at 300, 721 P.2d 764 (1936).
? Firestone v. State, 120 Nev. 13, at 16, 83 P.3d 279 (2004); dnderson v. Stare, 95 Nev. 625, 629, 600 P.2d 241, 243
(1979); Sheriff v, Hanks, 91 Nev. 57, 60, 530 P.2d 1191, 1193 (1975); Smith v, District Court, 75 Nev. 526, 528, 347 P.2d
526, 527 (1959).

10 Firestone v. State, 120 Nev. 13, at 18, 83 P,3d 279 (2004); Dossey v. State, 114 Nev. 904, at 909, 964 P.2d 782 (1998);
State v. Koseck, 113 Nev. 477, at 479, 936 P.2d 836 (1997) (“redundant convictions that do not comport with legislative
intent” should be siricken); Jenkins v. District Court, 109 Nev. 337, at 339-40, 849 P.2d 1055 (1993) ("Albitre simply
precludes the district court from entering redundant convictions against the defendant in the event the proceedings result in
a finding of guilt with respect to more than one of the alterpative charges against petitioner.");

4







10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

25

FILED
Electronically
08-06-2013:08:10:29 AM
Joey Orduna Hastings
Clerk of the Court
Transaction # 3902195

CODE: 2270
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE.

* %
THE STATE OF NEVADA,
Plaintiff, Case No. CR11-1718
vS- Dept. No. 4
ERNESTO MANUEL GONZALEZ,
Defendant. p

MOTION TO COMPEL ELECTION BETWEEN MULTIPLICITOUS MURDER COUNTS

Comes now, Emesto Manuel Gonzalez, by and through his attomeys, David R. Houston, Esq.

and Kenneth E. Lyon III, Esq,, and moves this Court for its Order compelling the State to elect a single

murder count to submit to the jury in this case. This Motion is based upon the attached memorandum

of points and authorities, the records and pleadings on file in this case, and any oral argument which

the court may require at the hearing on the instructions,
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MEMORANDUM OF POINTS AND AUTHORITIES
L
STATEMENT OF FACTS

The State has gone through a number of Amended Informations Supplementing Indictment in
this case, the most recent of which has been the Fourth. The case originally had multiple defendants,
but now only one remains — Mr. Gonzalez. As the other defendants left the case following plea
bargains, the State did not re-draft its charges. Mr, Villagrana was the last to leave the defendants’
dock, mid-way through Mr. Gonzalez's trial. With only Mr, Gonzalez left in the case, it is obvious that
the Fourth Amended Information Supplementing Indictment charges Mr. Gonzalez with three separate
and distinct murder counts, all arising out of one allegedly wrongful act, naﬁlely, the shooting of Mr.
Pettigrew.

This problem became apparent when the State submitted its proposed jury instructions during
the trial. These proposed jury instructions call for the jury to consider the murder charges in Counts 11,
V and VI as a single count for purposes of their deliberations, and would permit a conviction based on
& cross-over of juror votes between the different counts. The jury unanimity issue was addressed in
Mr. Gonzalez's objections to the State's proposed jury instructions, but this hardly deals with the
constitutional issues involved in the State's oversight. Consequently, Mr. Gonzalez has filed this -
Motion.

IL
ARGUMENT
While the State may plead and argue alternative theories of liability in a single count,' without

2

requiring jury unanimity on one of the alternative theories,” an indictment or information charging the

same offense in more than one count is "multiplicitous" and thereby defective.’

' See NRS 173,075(2) "It may be alleged in a single count that the means by which the defendant committed the offense are]
unknown or that the defendant committed it by one or more specified means.”

2 Schad v, Arizona, 501 U.S. 624, at640-43 (1991); Walker v. State, 113 Nev. 853, at 870, 944 P.2d 762 (1997).

? United States v. Harris, 959 E.2d 246, 250 (D.C. Cir.) (per curiam), cert. denied, 113 8. Ct. 362 (1992); United States v.
Swaim, 757 F.2d 1530, 1536 (5th Cir.), cert. denied, 474 U.S. 825 (1985).
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The State's change of theory at mid-trial, in which multiple counts become a single offense for

purposes of jury consideration, violates the rule against multiplicity.*

A multiplicitous indictment is “one charging the same offense in more than one
count.” An indictment that charges a single offense in several counts violates the rule
against multiplicity.® We have stated that “[t]he general test for multiplicity is that
offenses are separate if each requires proof of an additional fact that the other does not.””’
It follows that “ * “[o]ffenses are . . . not multiplicitous when they occur at different times
and diﬂ;erent places, because they cannot then be said to arise out of a single wrongful
act.!! 13

To avoid unfair prejudice to the defendant, the State must elect between multiplicitous counts
before trial.” Multiplicitous charges "improperly prejudice a jury by suggesting that a defendant has
committed not one but several crimes."? Multiplicitous counts also afford the State an unfair
advantage by increasing the likelihood that the jury will convict on at least one count, if only as the
result of a compromise verdict. The fact that even the State is confused about the differences between
the charges in Counts II, V and VI highlights the potential for jury confusion and prejudice.

If a defendant raises a timely multiplicity objection, the proper remedy is to require the State to
elect between the multiplicitous counts.”! Consequently, Mr, Gonzalez moves this Court for its Order
compelling the State to elect one of the three murder charges on which it wishes to proceed.

AFFIRMATION PURSUANT TO NRS 239B.030.

The party executing this document hereby affirms that this document submitted for recording
i
i

4 Milanovich v. United States, 365 U S. 551 at 554-55 (1961),

° Citing to United States v. Sue, 586 F.2d 70, at 71 0,1 (§th Cir. 1978).

§ Citing to United States v. UCO Oil Co., 546 F.2d 833, 835 (9th Cir. 1976).

7 Gordon v. District Court, 112 Nev. 216, at 229, 913 P.2d 240 (1996).

¥ Bedard v, State. 118 Nev. 410, at 413, 48 P.3d 46 (2002), quoting State v. Woods, 825 P.2d 514, 521 (Kan. 1992) (quoting
State v, Howard, 763 P.2d 607, 610 (Kan. 1988).

? United States v, Bradsky, 628 F.2d 901, 905 (5th Cir. 1980); Gordon v. District Court, 112 Nev. 216, 229, 913 P.2d 240,
249 (1996).

® United States v, Langford, 946 F,2d 798 at 802 (i 1th Cir, 1991); United States v. Reed, 639 F.2d 896, 904 (2d Cir. 1981).
"' Bedard v. State. 118 Nev. 410, at 413, 48 P.3d 46 (2002); Gordon v. District Court, 112 Nev. 216, at 229, 913 P.2d 240
(1996); see also United States v, Bradshy, 628 F.2d 901, 905 (5th Cir. 1980); United States v. Martorana, 629 F,Supp, 509,
511 (D. Me. 1986); United States v. Lopez, 585 F.Supp. 1391, 1392-93 (DP.R. 1984).
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does not contain the social security number of any person or persons, pursuant to NRS 2398.230.

Dated this Q day of August, 2013.
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LAW OFFICE OF DAVID R.
HOUSTON

432 Court Street

Reno, Nevada 89501

(775) 786-4188

Attorney for Defendant
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE,

* * %
THE STATE OF NEVADA,
Plaintiff,
Case No. CR11-1718B
v.
Dept. No. 4
ERNESTO MANUEL GONZALEZ,
Defendant.
/

QPPCSITION TO MOTICN FCR NEW TRIAL

COMES NOW, the State of Wevada, by and through RICHARD A.
GAMMICK, District Attorney of Washoe County, and KARL S. HALL, Chief
Deputy District Attorney, and files this OPPOSITION TO MOTION FOR NEW
TRIAL,. This Opposition is based upon the attached Memorandum of Points
and Authorities and all other pleadings and papers on file herein.

MEMORANDUM OF POQINTS AND AUTHORITIES

STATEMENT OF RELEVANT FACTS

ERNESTO MANUEL GONZALEZ (“GONZALEZ”) was indicted along
with GARY STUART RUDNICK {(“*RUDNICK") and CESAR VILLAGRANA
(*WILLAGRANA”) on November 9, 2011 after a deadly brawl erupted in

John Agcuaga’s Nugget on September 23, 2011. Gonzalez was indicted
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on charges of Conspiracy to Engage in an Affray, Challenge to Fight
Resulting in Death, Carfying a Concealed Weapon, Discharging a
Firearm in a Structure, Murder of the First Degree, Murder of the
Second Degree and Conspiracy to Commit Murder. Gonzalez defended the
case by claiming defense of others.

In this Motion Gonzalez claims that this Court’s rulings on
jury instructions “effectively stripped Mr. Gonzalez of his only
defense in the case” (Mtn p.3 11 7-8). At page five of his Motion
Gonzalez states that his only defense was defense of Mr. Wiggins.

The factual basis claimed for defense of another as set forth in his
motion is simply not accurate. Specifically, Gonzalez claims
Wiggins was attacked without provocation and that Cesar Villagrana
and Jeffrey Pettigrew beat [Wiggins]. That allegation is not true.
Genzalez’ misstatement of fact continues in the next sentence where
Gonzalez states, “When Mr. Pettigrew drew back to give Mr. Wiggins a
kick in the head with one cof hig large, heavy steel-toed boots, Mr.
Gonzalez shot and killed Mr. Pettigrew.” The evidence contradicts
this assertion. Mr. Pettigrew was not wearing steel-toed boots, and
Pettigrew had backed away from Wiggins into the center of the walkway
Just before being shot in the back five times.

Gonzalez fails to mention that the Vagos were the initial
aggresgors; fails to mention that Wiggins was part of a mob of Vagos
attacking two men associated with the Hells Angels; Wiggins never
complained to police or anyone elge of any injury and photographs

taken on scene depict Wiggins uninjured smiling for the camera.

/7/
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Likewise, Gonzalez misrepresents the charges by claiming
that Gonzalez was a party to a “duel”. (Mtn. p.5 1l 14-19). Gonzalez
was right in one respect where he states that the State called
witnesses of unsavory character. Their names are Robert Wiggins and
John Siemer, both of whom provided self-serving stories which were
ultimately rejected by the jury. Gonzalez was found guilty by a jury
of all charges. Now Gonzalez complains that he was denied a fair
trial.

In support of the instant Motion, Gongzalez claims: 1)
Counts II, V and VI were in violation of the doctrine of
*multiplicitous charges” and 2} Unfair jury instructions which
deprived Gonzalez of hig theory of defense of others.

Gonzalez 1s mistaken.
ARGUMENT

I. Standard of Review

NRS 176.515(4}) has been interpreted to allow the trial
court to grant a motion for a new trial when the district judge
disagrees with the jury's verdict after an independent evaluation of

the evidence. Washington v. State, 28 Nev. 601 at 603, 655 P.2d4 531

at 532 (1982) (noting that retrial permitted where trial judge
disagrees with jury's resclution of conflicting evidence). The issue
presented by the Defendant’s motion is whether the Court agrees with
the verdict based on the evidence or whether the Defendant should be
allowed to re-litigate the Court’s trial rulings.

/17
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The Trial Court in this case settled and gave the
appropriate jury instructions which properly informed the jury
regarding controlling Nevada law.

Gonzalez claims that the instructions regarding intent and
knowledge are weak and obscure. BAny specific challenge to the
instructions is omitted from the motion. What is conveniently
overlooked is the fact that Gonzalez testified under ocath that he
intended to kill not only Mr. Pettigrew but Cesar Villagrana as well.
The issue of knowledge and intent were clearly proven beyond a
reasonable doubt.

Neither the Nevada legislature cor Nevada Supreme Court are
in agreement with the flaws claimed in jury instructions 10, 13, 16A
and 18 which are firmly rooted in Nevada law.’

Gonzalez at page six of hig Motion complains about the
conspiracy instruction (number 17) that he proposed. Gonzalez admits
instruction No. 17 ig an accurate statement of law yet argues that
NRS 200.450 cannot be subject to a conspiracy. His analysis 1s
flawed. An agreement to commit an illegal act is a crime. Further,
NRS has been reviewed by the Nevada Supreme Court which held that the

statute is not ambiguous or subject to challenge based upon

! Instruction 10 is supported by Mathis v. State, 82 Nev. 402, 406, 419 P.2d 775,777
{1996) (quoting State v. Thompson, 31 Nev. 209, 217, 101 P. 557, 560 (1909); see
also NRS 193.200 (“intention is manifested by the circumstances connected with the
perpetration of the offense, and the gound mind and discretion of the person
accuged.”). Instruction 13 is a gquote from NRS 193.017 which defines= “knowingly”
when the work ig used to define the required intent in a general intent crime.
Instruction 15 likewlse is a specific intent instruction directing the jury to find
specific intent to convict Gonzalez of Counts IV, V, VI and VII. Instruction 162
also clearly required the State to prove that Gonzalez had the gpecific intent to
commik the crimes alleged in Counts VvV, VI and/or VIL. Instruction 18 is derived
from NRS 195.020 and ig not misleading or confusing. See Nelson v. State 123 Nev,
534, 170 P.3d 517 (2007). The given jury instructions were hardly weak or obscure,
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vagueness. Wilmeth v. State, 96 Nev. 403, 610 P.2d 735 (1980).

NRS 200.450 plainly states that other perscns may be involved in a
challenge to fight stating that any person having "“agency” in causing
the death” is liable for Murder. Reason and public policy
prohibiting gang fights in casinos support the application of NRS

200.450 in thig case. See State v. Catanio, 120 Nev. 1030, 102 P.3d

588 (2004) .

Defendant’s argument asg to instruction 20 (challenge to
fight} should be rejected. The instruction given accurately states
the law (as defined in NRS 200.450). The Defendant also stipulated
to the instruction as given. Hig argument must also fail with
respect to the aiding and abetting instruction (number 18) given
because it is an accurate statement of the law and the Defendant did
not object to the instruction.

Gonzalez 1is vicaricusly liable for the offenseg charged in
Counts I, II and VII. Gonzalez himself admitted that he committed
all other crimes alleged but claimed innccence based upon defense of
others. Gonzalez was invelved from the beginning in the Oyster Bar
when he was protecting his San Jose Vagos president and at the end
when he shot Pettigrew. Gonzalez admitted that he intended te kill
both Pettigrew and Villagrana. It was clear to the Hells Angels
present in the Oyster Bar, the QOyster Bar tenders, Nugget Security
personnel, and many patrons that a fight was brewing. Nugget
surveillance wideoc clearly depicts a concerted effort to attack the
Hells Angels after Pettigrew punched Rudnick.

/1/
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Jury instruction number 35 is supported by Nevada law

pursuant to Wilmeth v. State, 96 Nev. 403, 610 P.2d 735 (1980). A

person or group of people who voluntarily enter into mutual combat

are not entitled to then assert self-defense or defense of others.

Id. Counsel for Gonralez recognized this instruction as an accurate

statement of Nevada law when they failed te object to the
instruction. The State’s posgition on this issue i3 also soundly

supported by firmly rooted Nevada law. Runion v. State, 116 Nev.

1041, 1052, 13 P.3d 52, 59 (2000),

The Defendant’s complaints about the Court not using his
proposed instructions should be rejected. The Court accepted at
least one of the Defendant’'s proposed instructicns (that velated to
conspiracy). The Court properly rejected proposed instruction A.
The Court noted that instruction 34, as in the Runion decision, is
positively worded as a “duty tc acquit? instruction. Furthermcre,
the Defendant’s proposed instruction A was inaccurate because not all
of the counts would be exculpated by defense of others. The Court
ensured that an accurate duty to acguit/theory of the case
instruction (related to defense of others) was included in
instruction 34.

Proposed instructlon D was correctly rejected by the Court
because the jury was properly imnstructed on circumstantial evidence.
The Supreme Court has rejected such “two or more conclusions”

instructions under Bails. 8See, Bails v. State, 92 Nev. 95, 545 P.2d

1155 (1976} .

/17
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Defendant’s proposed instruction C was properly rejected by
the Court. The jury was previously insgtructed on reasonable doubt.
Furthermore, the instruction is not applicable because the case was
not baged on circumstantial evidence alone.

Propocsed instruction D was properly denied as merely being
dicta from the Origel-Candido case. The jury wasg properly instructed
on the gang enhancement.

Ingtruction E was properly denied by the Court® . The jury
was properly instructed on credibility of witnesses. Indeed the
Defendant never asked for the Crowe instruction, which relates to the

credibility of paid informants in drug cases. Crowe v. State,

84 Nev. 358, 441 P.2d 90 (1968) (modified as it relates to accomplices

by Tellis v. State, 84 Nev. 587, 445 P.2d 938 (1968).). Further, the

Court ruled that it could not make a finding of expectation of

favorable treatment by Mr. Rudnick.

Gonzalez’ Propoged Instructions and Jury Questiomsg

The Court complied with NRS 175.451. The Court’s response

was accurate and neutral.® The first question posed by the Jury was

? Imstruction E did not fully track Instruction 4.% of Ninth Circuit Model Criminal
Jury Ingtructions. The full model instruction reads:
You have heard testimony from [name of witness], a witness who

[received immunity. That testimony was given in exchange for a promise by Che
governmenk that [the witness will not be prosecuted] (the testimony will not be
uzed in any case against the witness]];

[received [benefits] [compensation] [favored treatment] from the government in
connection with this case];

3 oThe trial judge has wide discretion in the manner and extent he answers a jury's
quegtions during deliberation. If he 1s of the opinicn the instructions already
given are adeguate, correctly state the law and fully advise the jury on the
procedures they are to follow in their deliberation, his refusal to answer a

7 -
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clearly a question of fact as to whether or not the defendant had
knowledge of the conspiracy to fight and/or commit murder. Judge
Steinheimer correctly referred the Jury to the instructions given,
Jury instruction 17 clearly states that a person must “knowingly” do
an act in furtherance of the conspiracy in order to be liable as a
co-conspirator. Redirecting the jury to the instructions given priocr
to deliberations was the proper procedure in the case. See NRS
175.161 (1) (a district court “may not charge the jury in respect o

matters of fact.”).

Multiplicitous Charges

The c¢harging document contained several theories of
liability for the murder of Mr. Pettigrew. Counsel for both parties
agreed on the record that the murder charges would merge for purposes
of sentencing should the jury convict Gonzalez of all three murder
charges. Since the charges merge, Gonzalez suffers no prejudice
resulting from the jury’s verdicts on counts II, V, and VI. See

Jackson v. State, 291 P.3d 1274 (2012) (Since there is only one

punishment for the murder of Pettigrew there is no violation of
Nevada’s redundancy doctrine.)*
The Defendant attempts to cobble together an argument on

"multiplicity” by citing a raft of cases outside of the 9th Circuit.

question already answered in the instructions is not error.” Tellis v. State, 84
Nev. 587, 245 P.2d 938 (1968).

* Defendant quotes dicta in Albitre v. State to suggest that the Court should have
answered the jury question in a way that limited the number of wverdicts as to Count
V and VI. Howewver, the analysis in Albitre was rejected in Jackson v, State.
Jackson v. State, 291 P.3d 1274 (2012). The Defendant reguested that no option be
given to the jury for lesser offenses. Put another way, he requested a simple yes
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He fails to explain why the Jackson decisicn does not apply. See
Jackson v. State, supra. He also does not mention the obvicusg-the
verdicts are based on overwhelming evidence, including video
evidence, of the Defendant’s guilt.

If the Court is to be persuaded by Federal jurisprudence,
the Court should look to U.S. v. Jose. U.8. v. Jose, 425 F.3d 1237
{9th Cir. 2005).

“Prosecutors should not be discouraged from charging
defendants with greater and lesger included offenses in
separate counts under the same indictment. Indeed, if they
fail to try the lesser and greater included offenszes
together in cne trial, they may not, consistently with the
protections of the Double Jecpardy Clause, later try the
defendant for the related offense in a subsequent trial
under a separate indictment. Although *[al jury is
generally instructed not teo return a verdict on a lesser
included offense once it has found the defendant guilty of
the greater offense,” it is entirely appropriate for a
judge to imstruct a jury to render a verdict on a greater
cffense and its lesser included predicatesg. As the
govermment suggested at oral argument, this way of doing
things presents a “cleaner package” to the jury. (internal
citations omitted}.

CONCLUSICN
In conclusion, the colorful yet deceptive and unhelpful
rendition of facts, law and circumstances propounded by Gonzalez in
this Motion for New Trial amounts to nothing more that ®*chameleonic
attire” language designed to discredit the validity of the jury's
verdicts. However, Gonzalez failg to support his motion with law or
analysis of applicable law. This case involved mutual combat between

the Vagos and Hells Angels and clearly Gonzalez rightfully convicted

or no for each count. For that reason, the jury properly considered a verdict as
to each count.

9
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of Murder of the First Degree. Gonzalez will be sentences for one

murder - enough said.

AFFIRMATICN PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding
document doeg not contain the sccial security number cof any person.

Dated this 22nd day of August . 2013,

RICHARD A. GAMMICK
Digtrict Attorney
Washoe County, Nevada

By /s/ Karl S. Hall
KARL 5. HALL
Chief Deputy District Attorney

0821CR111718BLD OPP
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CERTIFICATE QOF SERVICE BY E-FILING

I certify that I am an employee of the Washoe County

District Attorney's Office and that, on this date, I electronically

filed the

foregoing with the Clerk of the Court by using the ECF

gsystem which will send a notice cf electronic filing to the

following:

David R. Houston
432 Court Street
Reno, NV 838501

Kenneth E. Lyon, III

10389 Double R Blvd.
Reno, NV B9L21

DATED this 22nd day of August, 2013.

/s8/LORIDELANDO
LORI DELANO
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Electronically
08-22-2013:10:19:37 AM
Joey Orduna Hastings
Clerk of the Court
Transaction # 3942665

CODE

Richard A. Gammick
#001510

P.0O. Box 30083

Reno, NV 89520-3083
(775} 328-3200
Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

* X *
THE STATE OF NEVADA,
Plaintiff,
Case No. CR11-1718B
V.
Dept . No. 4
ERNESTO MANUEIL GONZALEZ,
Defendant.
/

OPPOSITION TO DEFENDANT'S MOTION TO STRIKE
COMES NOW, the State cf Nevada, by and through RICHARD A.
GAMMICK, District Attorney of Washoe County, and AMOS STEGE, Deputy
District Attorney, and files this Opposition to Defendant‘s Motion to
Strike which was filed on August 13, 2013. This Opposition is based
upon the attached Points and Authorities and all other pleadings and
papers on file herein.

Statement of Pacts

On August 7, 2013 the Defendant was convicted at jury trial
of geven counts related to the fatal brawl at John Ascuaga‘’s Nugget
on September 23, 2011. The Defendant specifically requested that no

instructions on lesser included offenses be given to the jury. Count
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ITI charges Challenge to Fight Resulting in Death with Use of a Deadly
Weapon, Count V charges Murder of the Second Degree with the Use of a
Deadly Weapon. Count VI charges Murder with a Deadly Weapon (First
Degree Murder). Defendant waived his right tec have the Jjury
determine the sentence for First Degree Murder.

On August 8, 2013 the Court formally released the jury. At
that time the Court found that the verdicts as to Counts II, V, and
VI were not inconsistent and did not strike them. See Exhibits 1,
transcript of August 8, 2013. Further, the Defendant requested that
the Court merge the two first degree murder findings (Count II and
Count VI) into one. The State agreed to the merger. The Court ruled
that the Counts related tc the killing (II, V, and VI} would merge.

The Defendant now brings a motion to strike convictions

contained in Counts II, IV, and VI,

ARGUMENT

The Defendant asked the Court to treat Count II and VI as a
merged single count. The Court agreed and stated that there will be
only one sentence for first degree murder. The Court should hold the
Defendant to the relief he previously regquested.

If the Defendant’s previocus request for merger is reversed
by the Court, the Court should not strike the jury verdict. The
proper course of action is to merge Count IV and Count VI, as Second
Degree 18 a lessger included of First Degree Murder. Count II and
Count VI should result in one sentence under NRS 200.030(4) (b). This

conclusion can be reached in two ways.
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First, Challenge to Fight may be treated as a theory of
first degree murder. Even though Challenge to Fight was charged in a
separate count, there is no basis to strike it as a theory of murder.
Nevada follows the rule in Schad, whereby “when conflicting or
alternative theories of criminal agency are cffered thrcugh the
medium of competent evidence, the jury need only achieve unanimity
that a criminal agency in evidence was the cause of death; the jury
need not achieve unanimity on a single theory of criminal agency”.

Tabish v. State, 119 Nev. 293, 72 P.3d 584 (2003), see Schad v.

Arizona, 501 U.S. 624, 111 8.Ct. 2491 (1%91}. Just as there would be
improper to strike a theory of liability if c¢harged in a single
count, it would be improper to strike the challenge to fight theocry
as charged separately in Count IT.

A second analysis would lead to the same result. If the
Court sees Challenge to Fight as a separate offense, a multiple

punishment analysis under Jackson v. State prevents the Court from

striking any of the verdicts in guestion. Jackscn v. State,

Newv , 291 P.3d 1274 (2012). The Court in Jackson explicitly
rejected its previcus “redundancy” analysis. Id. at 1282

("Consistent with Bartcon, we disapprove of Salazar, Skiba, Albitre,

and their “redundancy” progeny to the extent that they endorse a
fact-based “same conduct” test for determining the permiggibility of
cumulative punishment.”) Instead the Court analysis starts with

legislative authorization. As stated by the Court,

*[T]he proper focus is on legislative
authorization, beginning with an analysis of the
statutory text. If the Legiglature has

authorized—or interdicted—cumulative punishment,

59( ¢
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that legislative directive controls. Absent
express legislative direction, the Blockburger
test 1is employed. Blockburger 1licenses wmultiple
punishment unless, analyzed in terms of their
elements, one charged offense is the same or a
lesser-included offense of the other.” Id.

Applied to the instant case, the Legislature stated that under NRS

200.450 a person guilty of challenge to fight resulting in death “is
guilty of murder in the first degree”. It has not interdicted

multiple punishments. Compare, Wood v, State, 115 Nev. 344, 990 P.24

786, (1999} (exclusgicnary clause in solicitation to commit murder
statute prohibits multiple punishment for conspiracy to commit murder
and solicitation to commit murder) .

Assuming that there is no clear legislative direction, the

Blockburger test shows that Count ITI and Count VI are separate

offenses. First Degree Murder and Challenge tc Fight each contains
an élement that the other does not. Specifically, Count IT contains
the element of sending or receiving a challenge that Count VI does
not. Count VI requires malice aforethought, which Count II does not.
As such, there is no prohibition on multiple punishments under
Jacksgon. Nonetheless, this Court should merge Counts II, V, and VI
for sentencing purposes.

/17
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CONCLUSICN

For the reasons stated above, the Court should deny the

Defendant’s motion.

AFFIRMATICN PURSUANT TQO NRS 239B.030

The undersigned does hereby affirm that the preceding
document does not contain the social security number cf any person.

Dated this 22nd day of August , 2013.

RICHARD A. GAMMICK
District Attorney
Washoe County, Nevada

By /8/ Amos Stege
AMOS STEGE
Deputy District Attorney

0821CR111718BLDAS OPP
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CERTIFICATE OF SERVICE BY E-FILING

I certify that I am an employee of the Washoe County

District Attorney's Office and that, on this date, I electronically

filed the

foregoing with the Clerk cf the Court by using the ECF

system which will send a notice of electronic filing to the

following:

David R. Houston
432 Court Street
Reno, NV 89501

Kenneth E. Lyon, III

10389 Double R EBlvd.
Reno, NV B9521

DATED this 22nd day of August, 2013.

/s/LORI DELANO
LORI DELANO
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EXHIBIT 1

INDEX OF EXHIBITS

TRANSCRIPT OF PROCEEDINGS DATED
AUGUST 08, 2013
NUMBER OF PAGES: 13




FILED
Elecironically
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Joey Orduna Hastings
Clerk of the Court
Transaction # 3942665
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Code No. 4185

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE CONNIE J. STEINHEIMER,
-000-
STATE OF NEVADA,
Plaintiff, Case
Vs,
Dept,
ERNESTO MANUEL GONZALEZ,

Defendant.

Nt Nt” Vrat” v vl Vit Nt Nt Vt® Vv St

TRANSCRIPT OF PROCEEDING

August 8, 2013

RENO, NEVADA

Reported By: DENISE PHIPPS, CCR No.

S

DISTRICT JUDGE

No. CR11-1718B

No. 4

S

234, RDR, CRR
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For the Plaintiff:

For the Defendant:

APPEARANCES:

KARL SCHLEIGH HALL
Deputy District Attorney
Washoe County

AMOS STEGE
Deputy District Attorney
Washoe County

KENNETH E. LYON III
Attorney at Law

10389 Double R. Blvd.
Reno, Nevada 89521

- and -

DAVID R. HQUSTON
Attorney at Law

432 Court Street
Reno, Nevada 89501




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

RENO, NEVADA, THURSDAY, AUGUST 8, 2013, 7:30 A.M.

-000-
{(Proceedings conducted outside the presence of the jury.)

THE COURT: This is the time set for further
hearings. It's my understanding that Mr. Gonzalez has
decided to waive the jury penalty phase.

MR. HOUSTON: That's correct, Your Honor.

THE COURT:. And, Ms. Clerk, do you have it in
writing?

THE CLERK: I do.

THE COURT:. Mr. Hall.

MR. HALL: For the record, I would indicate that
the State also stipulated to waiving the penalty hearing
in front of the impanelled jury. We did that yesterday in
writing pursuant to NRS 175.155. So we would also agree
to waive the jury sentencing.

THE COURT: Okay. And counsel for Mr. Gonzales,
he has waived his appearance here this morning for the
excusing of the jury?

MR. HOUSTON: Yes, Your Honor. That's correct,
Your Honor, I believe Mr. Gonzales made clear that he

didn't wish to be present for this morning's proceedings.

e
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THE COURT: Now, counsel, before I excuse the
jury and discharge them, I want to make sure that everyone
has had an opportunity to review the verdicts and there 1is
no issue with regard to the verdicts or any further
inquiry to be made of the jury.

Mr. Houston.

MR. HQUSTON: Your Honor, we do, on the other
hand, feel there are inconsistent verdicts 1in this case.
The jury has found the defendant guilty of the second
degree murder of Jethro Pettigrew and the first degree
murder of Jethro Pettigrew.

And understanding, of course, we have one
decedent, we feel it's inconsistent for the jury to have
found him guilty of both second degree as well as first
degree. And I think it bespeaks of some of the confusion
that we felt existed by virtue of the instruction problem.

THE COURT: Instruction problem?

MR. HOUSTON: Yes, Your Honor. If the Court will
recall, the Court made 1inquiry concerning the jury's
questions, the first question.

THE COURT: The question that came out?

MR. HOUSTON: Exactly.

THE CQURT: Okay. Mr. Hall.

MR. HALL: Your Honor, the verdicts are totally
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consistent. I think the Court is aware, and counsel
should be aware, that second degree murder, based upon a
theory of malice aforethought, is a lesser included of
first degree murder, which includes the additional
elements of premeditation and deliberation and malice.

So it's actually a lesser included. It's totally
consistent. Those two counts were not pled in the
alternative, as the Court recognized. And the jury was,
therefore, required to make a decision, a unanimous
decision on both counts.

So in light of the fact that it is a lesser
included, containing exactly the same elements, they're
totally consistent with each other. Those counts would
obviously merge. And that's our position on that issue.

MR. HOUSTON: Your Honor, just for the record,
second degree was pled as a separate count. It wasn't
found as a lesser included. The consequence of a finding
of guilty on a separate count seems inconsistent with the
finding of guilt on the first degree count.

THE COURT: As I understand it, neither party 1is
asking me to inquire of the jury or ask them for any
further findings: 1is that correct?

MR. HALL: That's correct.

MR. HOUSTON: Your Honor, we'd submit that to the
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Court.

THE COURT: The Court, in reviewing Count V,
finding that Count V charges murder of the second degree
with the use of a deadly weapon, and it alleges that the
death occurred during the course of an affray and that
there was a general malignant recklessness, which -- and a
disregard of social duty, which was a foreseeable
consequence of the death, the foreseeable consequence of
that behavior was the death.

In addition, Count VI charges murder with a
deadly weapon. And it does allege with malice
aforethought, premeditated, deliberate and willful killing
of Mr. Pettigrew by the defendant, either by a principle
of conspiracy or actually committing the act. Because
those allegations were charged in separate counts and not
as lesser included as requested by the defense, the Court
finds that the jury was required to reach a verdict as to
both counts.

In addition, that because the verdicts are not
inherently inconsistent, they can stand and no further
inquiry is necessary of the jury, However, the Court will
and would have instructed the jury that they can't
sentence on -- they'd have to -- the charges would merge

anyway.
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We also have Count II which was alleged as a
challenge to fight resulting in the death with the use of
a deadly weapon, which carries a penalty the same as first
degree murder and would be treated the same as first
degree murder. And there's no indication that that's a
conflict or inherent inconsistency.

So, therefore, I am going to allow the verdicts
of the jury to stand and not inquire further of the jury
with regard to those verdicts.

MR. HOUSTON:; Your Honor, would this be the
appropriate time to discuss the merger of the counts as
far as the position of the defense?

THE COURT:. Yes.

MR. HOUSTON: Your Honor, I think as the Court
has touched upon, there were alternative-type first degree
findings. The jury has, of course, found that. We would
ask the Court to merge the counts in reference to the
first degree finding into one first degree count,

We also believe there were two enhancements
found. I believe the State and counsel would be 1in
agreement on the fact that while they both would stand for
purposes of sentencing, they would be concurrent to one
another, consecutive to the primary count with which they

enhance, or to which they enhance.
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THE COURT:. Okay. Counsel?

MR. HALL: We agree.

THE COURT: The Court agrees that there's only
one sentence for first degree murder. And I also will be
merging the second degree finding into it because there's
only one death. So there's one sentence that will be the
result of the convictions as to those three counts. The
other counts will be dealt with separately.

It's my intention at this time to allow the
waiver of the jury to stand and set this matter for
penalty hearing before the Court in the future.

I'd 1ike to do that and excuse the jury all at
the same time. But perhaps you can look at your calendar
for the week of -- first week of October.

MR. HOUSTON: Your Honor, I think State and
counsel have had the opportunity to confer together and we
suggest to the Court Thursday, October 3rd.

THE CLERK: That will work. We can do it 1in the
morning at 9:00.

MR. HOUSTON: 9:00. Thank you, Your Honor.

THE COURT: Will the bailiff please bring the
jury in.

{(Jury entered.)

(Proceedings conducted in the presence of the jury.)
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THE COURT: Please be seated. The record should
reflect that the jury and alternates are present.

Good morning, ladies and gentlemen of the jury.
Last night, when I sent you away, I told you that you
would be coming back here this morning and that we would
have a hearing this morning and you would be deliberating
again with regard to the penalty with the first degree
murder conviction,

The defendant, who is found guilty by a jury of
first degree murder, has an absolute right to have the
jury that heard the case decide the penalty.

However, last night the defendant requested that
I sentence him instead of you, and he did so after
conferring with his attorneys.

After a conference between his attorneys and the
State, the State agreed that they would allow the waiver
to stand.

This morning we have put it on the record again.
The waiver is still in place, Therefore, you will not be
required to decide the penalty in this case.

We will set the Senténcing out. We have a
tentative date in October. And what will happen is we
will refer this case to the Division of Parole and

Probation, who will make a report to me and recommendation
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on some of the counts especially, and then I will have a
hearing, just like you would have, and the parties can
bring their witnesses, both mitigating witnesses, 1f there
are some for Mr. Gonzales, as well as victim impact
statements from the family of Mr. Pettigrew by the State,
and then I will decide the penalty and sentence the
defendant.

Now, this has been a long trial. We want to
thank you. I join with the attorneys and the staff of the
Sheriff's Office as well as the staff of the Second
Judicial District Court in thanking you.

You've been a wonderful jury to work with. We
haven't had anyone late any day in three weeks. That's
amazing. We only lost one of your number, which, again,
is very amazing.

And during the trial we've noticed that you've
paid close attention to all the evidence, and we want to
thank you for that.

I know that jury service, as I told you at the
very beginning, 1s difficult, I know it is an imposition,
and for many of you it was a hardship. So we understand
that. And we want to thank you for your service. Your
community thanks you.

And I hope you have a better understanding now of

5
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how our system works and how important juries are. Next
time you read in the paper that the silly jury made a
decision that was so out of hand, I hope you remember your
deliberative process and your experience as a juror and
you give that jury a little bit more credence and
understand that maybe they heard something you hadn't
heard on the news and made that deciston in the same
manner you did, thoughtfully and consideratively.

Now, you have not been using your names. We
haven't used them here in court. And I have required you
to not talk about your service. You may now discuss your
service if you so desire. It's your choice. And it's
your choice whether or not you tell people which kind of a
jury you were on or anything about your service,

No one can compel you to do that, and I will not
be compelling you to do that. But if you choose to talk
about your service, you may do so. And all the
admonitions I gave you before you're released from.

Now, in a few minutes I'm going to have you come
into my chambers and I will visit with you personally.

But I want to at this time thank you again and tell you
that we will be setting that sentencing date.

The defendant also waived his right to be present

here this morning. So his attorneys are here on his

Si1%
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behalf.

the jury.

The ¢lerk will now set the date for sentencing.
THE CLERK; October 3rd at 9:00 a.m.

THE COURT: Any objection to the date, counsel?
MR, HOUSTON: No, Your Honor.

MR. HALL: No objection.

THE COURT: Thank you, ladies and gentlemen of

If you'll go back into the jury room, gather up

your belongings, and the bailiff will bring you into my

chambers.

morning?

recess.

(Jury excused.)

THE COURT: Counsel, anything further for this
MR. HALL: Nothing further, Your Honor.
MR. HOUSTON: Nothing, Your Honor. Thank you.

THE COURT: Thank you, counsel, Court’'s in

(Proceedings concluded at 7:45 a.m.)
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)
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the same into typewriting as herein appears;
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and correct transcription of my stenotype notes of said
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE.
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THE STATE OF NEVADA,

Plaintiff, Case No. CR11-1718

s Dept. No. 4

ERNESTO MANUEL GONZALEZ,
Defendant.

REPLY TO OPPOSITION TO MOTION FOR A NEW TRIAIL

Comes now, Ernesto Manuel Gonzalez, by and through his attorneys, David R. Houston, Esq.
and Kenneth E. Lyon III, Esqg., and enters his reply to the Stats's opposition to his motion for a new
trial in this case. This reply is based upon NRS 176,515, the attached memorandum of points and
authorities, the records and pleadings on file in this case, and any oral argument which the court may
require at the hearing on the motion.

The exhibits attached to this reply are Exhibit 6 (State's Proposed Jury Instructions), Exhibit 7
(Defendant's Objections to State's Proposed Jury Instructions), Exhibit 8 (Defendant's Proposed Jury
Instructions), Exhibit ¢ (Defendant's Additional Proposed Instructions), Exhibit 10 (Defendants 2d
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Additional Proposed Instructions), Exhibit 11 (Defendant's 3d Additional Proposed Instructions), and
Exhibit 12 (Defendant's 4th Additional Proposed Instructions)."
MEMORANDUM OF POINTS AND AUTHORITIES

L
ARGUMENT.

In his motion for ﬁnew trial, Mr. Gonzalez contended that (1) some of the Court's rulings on
the jury instructions, and the resulting jury confusion effeciively stripped Mr. Gonzalez of his only
defense in the case; and (2) the Court's denial of Mr. Gonzalez's motion to compel the State to choose
among the three murder charges caused additional jury prejudice and confusion. Taken together, Mr.
Gonzalez argued, these factors deprived him of his right to a fair trial, as guaranteed by the due process
clauses of the Fifth Amendment,* made applicable to the States by Section 1 of thé Fourteenth
Amendment’ to the United States Constitution, and Article 1, Section 8, paragraph 5 of the
Constitution of the State of Nevada.*

In its Opposition, the State's writer appears fo have lost his temper at the onset, and never
regained it. The tone of the pleading is testy, and it is poorly documented as well. It provides no
citations or authority to support its claims of misrepresentation by the defense,’ is mistaken about the

statitory basis for Mr. Gonzalez's motion,® and is confused about what the portion it cites actvally

! These documents, while not filed by the Court, are nevertheless part of the trial record pursuant to NRS.175.161(5).
% Prosecution by presentment, indictment; double jeopardy; self-incrimination; due process; property taken for
public nse. No person shall be held to answer for a capital, or otherwise infamous crime, uniess on a presentment or
indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in
time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or
limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or
;)roperty, without due process of law; nor shall private property be taken for public use, without just compensation.

Section 1. Citizenship; privileges and immunities; due process; equal protection. All persons borm or naturalized in
the United States and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.

"No person shall be deprived of life, liberty, or property, without due process of law."

Opposmon to Motion for a New Trial ("Opposition™), at p. 2, Il 10-25; p. 3, 11. 1-2.

® The basis for the motion is NRS 176.515(1) ("The court may grant a new tna.l to a defendant if required as a matter of law

.., not NRS 176.515(4) as claimed by the State atp. 3, 1l. 16-24 of its Opposition.
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says.” The writer has also apparently forgotten his initial agreement with defense counsel over the

correct answers to the jury's two questions;” now the State claims the Court's answers were proper and

involved a question of fact rather than law.’

Generally the State's Opposition is a series of peevish one or two-line responses, few of which
refer to any portion of the record to provide factnal support for its claims. A few, however, are worth a
response.

Mr. Gonzalez argued in his motion that:

In criminal trials, due process requires that there be an opportumty to
present every available defense,'’ and fundamental faimess requires that a
defendant be afforded a meaningful opportumty to present a complete defense.!!

In Nevada, a defendant's right to propose jury instructions is on an equal footing
with that of the State, because standard instructions in criminal cases generally
articulate the State's theory of the case.'?’

The defense has the right to have the jury instructed on its theory of the
case as disclosed by the evidence, no matter how weak or incredible that evidence
may be.? A defendant's Juri/ instructions may be phrased as a "duty to acquit"
("I.t‘ . ., you must acq and a positive insiruction as to the elements of the
crime does not justify refusmg a properly worded negatively phrased position’ or
‘theory' instruction ("You cannot convict the defendant, if . . .")."* Specific jury
instructions that remind jurors that they may not convict the defendant if proof of

7 NRS 176.515(4) establishes the time limit for filing a motion for a new trial. It does not authorize "the trial court to grant
a motion for a new trial when the district judge disagrees with the jury's verdict after an independent evaluation of the
evidence." If the district judge disagrees with the jury's verdict the applicable statute is NRS 175.381(2), and it directs the
court to enter a judgment of acquittal for the defendant, not grant a new trial.
¥ At Exhibit 4 to Mr. Gonzalez's motion for a new trial, p. 4, IL. 1-3 and 14-18; p. 5, IL. 3-11; contrast this with the
representatmns made in the State’s opposition at p. 7, Il 17-19 and p. 8, 11. 1-9.

Opposmon, atp. 7,1 9andp. 3, 11. 1-9. :

1® Hoagland v. State, 126 Nev. Adv. Op. No. 37 at p. 4 (2010), citing to Lindsey v. Normet, 405 U.S. 56, at 66 (1972), and
quoting American Surety Co. v. Baldwin, 287 U.S. 156, at 168 (1932); see also Washington v. Texas, 388 U.S. 14, at 19
(1967).
Y California v. Trombeita, 467 U.S. 479, at 485 (1984),
2 Carter v. State, 121 Nev. 759, at 767 fn. 21, 121 P.3d 592 (2005). : '
® Hoagland v. State, 126 Nev. Adv. Op. No. 37 at p. 4 (2010); Rosas v. State, 122 Nev. 1258, at 1266, 147 P.3d 1101
{2006); Crawford v. State, 121 Nev. 744, at 751, 121 P.3d 582 (2005); Vallery v. State, 118 Nev. 357, 372, 46 P.3d 66
(2002); Margetts v. Siate, 107 Nev. 616, at 619, 818 P.2d 392 (1991); Geary v. State, 110 Nev. 261, at 264-65, 871 P.2d
927 (1994); Harris v, State, 106 Nev. 667, at 670, 799 P.2d 1104 (1990); Brooks v. State, 103 Nev. 611, at 613, 747 P.2d
893 (1987); Roberts v. Siate, 102 Nev, 170, at 172-73, 171 P.2d 1115 (1986); Williams v. State, 99 Nev, 530, at 531, 665
P.2d 260 (1983); Barger v. State, 81 Nev. 548, at 552, 407 P.2d 584 (1965).

Y Carter v. State, 121 Nev. 759, at 765-67, 121 P.3d 592 (2005).

Y Crawfordv. State, 121 Nev. 744, at 753, 121 P.3d 582 (2005).
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a particular element is lacking ("Unless . ., you must acquit.") should be given
upon request

To this, the State responded: "The Defendant’s complaints about the Court not using his proposed
instructions should be rejected. The Court accepted a# least one of the Defendant’s proposed
instructions (that related to conspiracy)."” {emphasis added).

Well, Mr. Gonzalez proposed some sixty=four jury insu'uctione'in this case.'® The writer of this
brief found one other instruction proposed by Mr. Gonzalez which the Court actually gave, for a total
of two. There may even be one or two more. This scant selection falls rather short of the "stands on an
equal footing” language of Carter,'® and prevented Mr. Gonzalez from adequately presenting his
theory of the case and his defeﬁse. The problem cannot be blamed on defective instructions either,
since most of Mr. Gonzalez's proposals were based on Nevada and California law, and accompanied
by citations to relevant authority to prove it. | |

While a defendant is not entitled to numericai parity in the Court's choice of jury instructions,
he/she is entitled to a meaningful opportunity to present a complete defense.”® Mr. Gonzalez did not
get that opportunity here. The Court refused those instructions stating that Mr. Gonzalez's theory of
the case, if believed by the jury, required acquittal;>' that attempted to clarify the interaction of
circumstantial evidence on the issue of intent;?” that required moral certainty before using
circumstantial evidence;” that emphasized the State's burden of proof in establishing a "criminal

gang;"?* and that instructed the jurors to be skeptical of plea-bargained testimony.

18 Crawford v. State, 121 Nev. 744, at 753, 121 P.3d 582 (2005); Brooks v. State, 103 Nev. 611, at 613-14, 747 P.2d 893
(1987); Margetts v. State, 107 Nev. 616, at 620, 818 P.2d 392 (1991).

'7 Opposition, p. 6, 1L 10-13.

! See Exhibit 7 (Opposition to State's Proposed Jury Instructions) — 12 instructions; Exhibit 8 (Defendant's Proposed Jury
Instructions) — 35 nstructions; Exhibit 9 (Defendant's Additional Jury nstructions}— 3 instructions; Exhibit 10
(Defendant's 2d Additional Jury Instructions) — 12 instructions; Exhibit 11 (Defendant's 3d Additional Jury Ingtructions) — I
instruction; and Exhibit 12 (Defendant's 4th Additional Jury Insu'uctlons) 1 instruction.

1% Carter v. State, 121 Nev. 759, at 767 fn. 21, 121 P.3d 592 (2005).

X California v. Trombetta, 467 U.S. 479, at 485 (1984).

2! Exhibit 3 (Defendent's Refused Mstructions), Instruction A.

2 Exhibit 3 (Defendant's Refused Instructions), Instruction B.

B Exhibit 3 (Defendant's Refused Instructions), Instruction C,

¥ Exhibit 3 (Defendant's Refused Instructions), Instruction D.

B Exhibit 3 (Defendant's Refused Instructions), Instruction E.
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In regard to vicaridus liability — a key issue in the trial — the State's writer notes: "NRS 200.450
plainly states that other persons may be involved in a challenge to fight stating that any person having
“agency” in causing the death™ is liable for Murder.” What the State's writer fails to note, and which
some of Mr. Gonzalez's rejected jury instructions tried to point out, is that NRS 200_.450(3) restricts

"agency" liability to an enumerated class of persons involved in a specific kind of fight:

Should death ensue to a person in suchk a fight, or should a person die
from any injuries received in such a fight, the person causing or having any
agency in causing the death, either by fighting or by giving or sending for
himself or herself or for any other person, or in receiving for himself or herself
or for any other person, the challenge to fight, is guilty of murder in the first
degree which is a category A felony and shall be punished as provided in
subsection 4 of NRS 200.030. (emphasis added).

The State's instruction, and the instruction ultimately given, by contrast, ignore those restrictions and
impermissibly expand the concept of criminal Hability under it,%

In discussing another aspect of vicarious liability, the State remarked:*’

Gonzalez claims that the instructions regarding intent and knowledge are
weak and obscure. Any specific challenge to the instructions is omitted from the
motion. What 1s conveniently overlooked is the fact that Gonzalez testified under
oath that he intended to kill not only Mr. Pettigrew but Cesar Villagrana as well.
The issue of knowledge and intent were clearly proven beyond a reasonable
doubt.

Actually, a substantial part of Mr. Gonzalez's motion is devoted to explaining how the
instructions regarding intent and knowledge were deficient when it came to the problem of conspirator
and aiding and abetting liability — the issue which confused the jury, and resulted in their first question
to the Court. As for Mr. Gonzalez's intent to shoot Mr. Pettigrew, no one has made that an issue in
these pleadings. Mr. Gonzalez's contention at trial was that he was acting in defense of another, not
that he fired his pistol accidentally.

% See the State's formulation at Opposition, p. 9, Il. 24-25; p. 10, L. 1 ("This case involved mutual combat between the
Vagos and Hells Angels and clearly Gonzalez [was] rightfully convicted of Murder of the First Degree.")
¥ Opposition, p. 4, 1L 4-10.
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|irrelevant to the main points raised in his motion for a new trial, Mr. Gonzalez will pass on the

The State claims in its Opposition®® that Mr, Gonzalez did not object to some of the
instructions. The State's writer may not recall that Mr. Gonzalez specifically obj ected in writing to
seventeen of the State's proposed instructions, showed where they were in error, and gave alternative
jury instructions for twelve of them.” In addition to that, Mr. Gonzalez proposed a number of other
instructions to be used in lieu of those offered by the State, and a number of supplemental clarifying
instructions as well. It is understandable why the State would choose to ignore these implicit |
objections by Mr. Gonzalez, since they undércut the State's argumént on this point, but a reviewing
court may take a different view of the issue.

On the issue of multiplicitous charges the State contends:

The charging document contained several theories of lability for the
murder of Mr. Pettigrew. Counsel for both parties agreed on the record that the
murder charges would merge for purposes of sentencing should the jury convict
Gonzalez of all three murder charges. Since the charges merge, Gonzalez suffers
no prejudice resulting from the jury’s verdicts on counts II, V, and VI. See
Jackson v. State, 291 P.3d 1274 (2012) (Since there is only one punishment for
the murder of Pettigrew there is no violation of Nevada’s redundancy doctrine.)*

This analysis ignores the prejudicial effect of multiplicitous charges on the jury, which Mr. Gonzalez
raised in his motion. The State's reasoning also ignores the U. S. Supreme Court holdings that
convictions themselves are pumishment, and that multiple convictions for a single offense violate the
Double Jeopardy clause of the Constitution.®! A single sentence does not cure that defect, as Mr.
Gonzalez has argued m his motion to strike redundant convictions and in reply to the State's opposition
to that motion.

There are a number of other errors and misconceptions in the State's opposition, but as they are

temptation to answer them.

#* Opposition, p. 5, 1. 10-14; p. 6, 1L 5-7.
# Exhibit 7 (Opposition to State's Proposed Jury Instructlons) Mr. Gonzalez also pointed out (at pp. 10- 14) the State's
at‘l:empt to expand the scope of NRS 200.450 beyond its plain meaning.

Opposmon p- 8, 1. 12-20.
! Rutledge v. United States, 517 U.S. 292, at 301-307 (1996); Ball v. United States, 470 U.S. 856, at 861-65 (1985).
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CONCLUSION

Mr. Gonzalez contends that the various errors described in his motion for a new trial, taken in

combination, deprived him of the right to a fair trial, and asks this Court to order a new one.
AFFIRMATION PURSUANT TO NRS 239B.030.

The party executing this document hereby affirms that this document submitted for recording
does not contain the sqgﬂ'ﬂﬁcm-ity mumber of any person or persons, pursuant to NRS 239B.230.

Dated this;_:Zday of August, 2013.
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DAVID K, HOUSTON, ESQ.
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HOUSTON

432 Court Street
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INDEX OF EXHIBITS

1. Fourth Information Supplementing Indictment ﬁled Faly 22, 2013
. Jury Instructions filed August 7, 2013
. Refused Instructions — Defendant A-E filed August 6, 2013
. Jury Question Transcript dated August 7, 2013 )
. Jury Question, Court Response — Number Two filed August 7, 2013

2

3

4

5

6. State’s Proposed Jury Instructions

7. Defendant’s Objections to State’s Proposed Jury Insﬁructions
8. Defendant’s Proposed Jury Instructions

9. Defendant’s Additional Proposed Jury Insiructions

10. Defendant’s Second Proposed Additional Jury Instructions
11. Defendant’s Third Proposed Additional Jury Instructions

12. Defendant’s Fourth Proposed Addifional Jury Instructions
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1 .
* k%
THE STATE OF NEVADA,
Plaintiff, : _
Case No. CR11-17i88
V.
_ Dept. No. 4
SRS AR PR RN At By,
aRd—
ERNESTO MANUEL GONZALEZ (B),
Defendants.
/
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Fppangy INFORMATION SUEPLEMENTING INDICTHMENT

RICHARD A. GAMMICK, District Attorney within and for the
County of Wash_oe, State of Nevada, in the name and by the autherity
of the State of Nevada, informs the abova entitled Court that &SESBR_
SO Amand ERNESTO MANUEL GONZALEZ, the defendants above named,
have committed the crimes of:
/17
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COUNT I. CONSPIRACY TO ENGAGE IN AN AFFRAY, a violation of

MRS 199.480 and NRS 203.050, a gross misdemeanor, in the manner

following, to wit:

| That the said defendants, STUART GARY RUDNICK, also known
as “JABBERS” and ERNESTO MANUEL GONZALEZ, both Vaqos-gang members and
CESAR VILLAGRANA and JEFFREY PETTIGREW, both Hell’s Angels gang
members did, at Sparks township, within the County of Washoe, State
of Nevada, on or about the 23rd.day of September A.D., 2011, conspire
with their respective gang members and/or each other to engage in an
affray, and in furtherance of the conspiracy, defendant CESAR
VILLAGRANA and ERNESTO MANUEL GOMZALEZ shot rival gang membérs.

COUNT II, CHALLENGE TO FIGHT RESULTING IN DEATH WITH TEE

. USE OF B DEADLY WEAPQON, a violation of NRS 200.45Q, NRS 200.010. NRS

200.030, NRS 193.165, NR3 19%.480, 195.020 and NRS 193.168, a felony,

in the manner following, to wit:

That ﬁhe sald defendants, STUART GARY RUDNICK, alsc known
as "JABBERS", CESAR VILLAGRANA and ERNESTC MANUEL GONZALEZ, did on or
about the 23rd day of September A.D.,.zoll, while within John
Ascuaga's Nugget, at Sparks Township, Washoe County, Nevada, cause,
give or send a challenge to fight and/or have agency in causing the
death of another after a challenge to fight resulting in the death of
a human being. -

The Defendants above named are responsible under one or

more of the following principles of criminal liability, to wit:

1) by the Defendants directly committing the acts constituting the

offense; and/or 2} by the Defendants, having the intent to commit
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challenge to fight or to accept a challenge to fight, conspiring with
each other to commit the offense of challenge to fight or to accept
such a challenge to fight whereby each co-conspirator is vicariously
liable for the acts of the other co-conspirators when the acts are
done in furtherance of the conspiracy; and/or ﬁ) by the Defendants
having the intent to commit the crime of challenge to filght, and
aiding and abetting each either directly or indirectly whether
present or not. |

Specifically, that the sald defendant, STUART GARY RUDNICK,
also known as “JABBERS”™, a Vagos gang member, did upon previousl
concert and agreement, give or send a challenge teo fight to Hell's
Angel gang member JEFFREY PETTIGREW and JEFFREY PETTIGREW'S co-
conspirator and fellow Hell’'s Angel gang member and agent, defendant
CESAR VILLAGRANA. That JEFFREY PETTIGREW and his fellow gang
member {s) and co-conspirator accepted the challenge to fight and did
fight with defendant STUART GARY RUDNICK, also known as “JABBERS" and
his co-conspirators, other Vagos gang members, which fight involved
the use of deadly weapons. That said fight ended with the shooting
death of JEFFREY PETTIGREW, a human being who died on or about the
24th day of September A.D., 2011, by Vagos gang member and co-
conspirator, defendant ERNESTO MANUEL GONZALEZQ and/or

That the said defendant, Vagos gang member, GARY STUART
RUDNICK, also known as “JABBERS” and Hell’s Angel gang member JEFFREY
PETTIGREW did verbally challenge each other to fight and did directly
or indirectly, counsel, encourage, hire, command, induce or otherwise

procure other Vagbs gang members and Hell’s Angel gang members, and

3

S




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

ERNESTO MANUEL GONZALEZ and CESAR VILLAGRANA to fight and did either
by fighting or by giving or sending for himself or herself or for any
other person, the challenge to fight or by receiving for themselves
or for any other person, the challenge to fight, did cause a fight
where deadly weapons were used during said fight by STUART GARY

RUDNICK'S, also known as “JABBERS” and JEFFREY PETTIGREW’S respective

agents, defendants CESAR VILLAGRANA and ERNESTO MANUEL GONZALEZ

resulting in the death of JEEFREY_PETTIGREW who died from a gunshot
wound on the 24th of September, 2011.

And that CESAR VILLAGRANA and ERNESTO MANUEL GONZALEZ,
being responsible as principles to the fight did aid and abet GARY
STUART RUDNICK, also known as “JABBERS” and JEFFREY PETTIGREW in the
fight by said defendants counseling sach other in furtherance of
issuing or accepting a challenge to fight, and/or by providing backup
to each other, and/or congregating in a group in order to fight
together, and/or encouraging each other to engage in or accept the
challenge to fight, and/or each group encirxcling members of the
opposing g:oup{ and/or participating in a stand-off situation and/ox
intimidating members of the rival gang, and/or harassing members of
the rival gang, and/or otherwise acting in concert.

That sald challenge to fight and the subsequent fight was
committed knowingly for the benefit of, at fhe direction of, or in
affiliation with, a'criminal gang, with the specific intent to

promcte, further or asslist the activities of the criminal gang.
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COUNT III. BATTERY Wlfh‘A DEADLY WEAB®N, a violation of

NRS 200.481(2) (e) and NRS 193.168,§§Lfelony, i# the manner following,

to wit:

That the said defenﬁant, CES VILLAGRANA, on or about the
23rd day of September A.D., 2011, at Spz%ks Township, within the
County of Washoe, State of Nevada, dig willfully and unlawfully use
force and violence upon the person dégDIEGO GARCIA at John Ascuaga's
Nugget, 1100 Nugget Avenue, in th¢ City of Sparks, Washoe County,
Nevada, with a deadly weapon, t¢ wit: a firea®m, by shooting DIEGO
GARCIA in the leg.

That said battery yith the use of a deadly weapon wWas
committed knowingly for the benefit of, at the direction of, or in
affiliation with, a criminal gang, with the specific intent to
promote, further or assist the activities of the criminal gang.

COUNT IV. DISCHARGIN FIREARM/IN A STRUCTURE a violation

of NRS 202.287, a felony, in the md Bllowing, to wit:

discharge a 9mm handgun while ingilde of Jéhn Ascuaga's Nugget'
Hotel/Casino, located at 1100 Nyfget Avenue the City of Sparks,
Washoe County, Nevada, an area designated as a populated area in
Washoé County, Nevada.

i
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COUNT V. CARRYING A CONCEALED WEAPON, a violation of NRS

202.350, a felony, (F200) in the manker fclln'ing, to wit:

That the said defendant, CES*jﬁviLLAGRANA, on or about the

23rd day of September A.D., 2011, at 3 x*% Township, within the

County of Washoe, State of Nevada, did willhmﬁly and unlawfully,

carry and have concealed upon jis person a certhin handgun at John

Ascuaga’s Nugget located a 100 Nugget Avenue in Sparks, Washoe

County, Nevada.

COUNT . CARRYING A CONCEALED WEAPON, a violation of WRS

202.350, a felony, (F200)} in the manner following, to wit:

That the said defendant, ERNESTO MANUEL GONZALEZ, on or

'about the 23rd day of September A.D., 2011, at Sparks Township,

within the County of Washoe, State of Nevada, did willfully and
unlawfully, carry and have concealed upon his persen a certain °
handgun at John Ascuaga’s Nugget located at 1100 Nugget Avenue in

Sparks; Washoe County, Nevada.

LA :
COUNT VIZ. DISCHARGING A FIREARM IN A STRUCTUKE -a -
'

violation of NRS 202.287, a felony, in the manner following, ‘to wit:

That the said defendant, ERNESTO MANUEL GONZALEZ, on or
about the 23rd day of September A.D., 2011, at Sparks Township,
within the County of Washoe, State of Nevada, did maliclously and
wantonly discharge a .40 caliber handgun while inside of John
Ascuagé's Nugget Hotel/Casino, located at 1100 Nugget Avenue in the
City of Sparks, Washoe County, Nevada, an area designated as a
populated area in Washoe County, Nevada.
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COUNT EIET: MURDER OF THE SECOND DEGREE WITH THE USE OF A

DEADLY WEAPON, a violation of NRS 200.010, NRS 200.030, NRS 193,165

and NRS 193.168, a felony, committed in the manner following to wit:

That the said Defendants ERNESTO MANUEL GONZALEZ a Vagos

gang member and, CESAR VILLAGRANA a Hell’s Angel gang member, on or

~ about the 23rd day of September, 2011, did aid and abet GARY STUART

RUDNICK, also known as “JABBERS" a Vagos gang member and JEFFERY
PETTIGREW a Hell’s Angel gang member in the commission of an affray
with the use of a deadly weapon, that during the course of the affray
the said defendants did maliciously fire deadly weapons 1lnside of
John Ascuaga’s casino, located in a congested area in Sparks, Washoe
County, Nevada. That the said discharging of handguns during the
affray was in general malignant recklessness of others' lives and
safety of cother people or in dis;egard of social duty and as a
foreseeable consequence of the shooting, JEFFREY PETTIGREW, a human
being, was killed and murdered suffering multiple-gunshot wounds from
which he died on .September 24th, 2011.

That said affray and discharge of a handgun inside of a
structure with the use of a deadly weapon was committed knowingly for
the benefit of, at the direction vf, or 1n affiliation with, a
criminal gang, with the specific intent to promcte, further or assist
the activities of the c¢riminal gang.

1 |
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COUNT I¥7 MURDER WITH A DEADLY WEAPON, a violation of NRS

200.010 and NRS 200.030, NRS 193.165, NRS 193,168 a felony, (F720} in

the manner following:

That the said defendant ERNESTO MANUEL GONZALEZ on the 23rd
day of September A.D., 2011, or thereabout, and before the filing of
this Information, at and within the County of Washoe, State of
Nevada, did willfully, unlawfully, and with malice aforethought, kill
and murder JEFFREY PETTIGREW, a human being, by means of shooting
into the body of JEFFREY PETTIGREW with a deadly weapon, to wit: a
pistol, thereby inflicting mortal injuries upon the said JEFFREY
PETTIGREW from which he died on September 24, 2011, said killing
being (1} willful, deliberate, and premeditated; and/or (2} committed
by Defendant lying in wait to commit the killing, said Defendant
being responsible under cne or more of the folleowing principles of
criminal liability, to wit: (1) by directly committing the act;
and/or (2) by Defendant conspiring with GARY RUDNICK and other Vagos
members or assoclates, with the specific intent that a killing occur,
whereby each c¢onspirator is vicariously liable for the foreseeable
acts made in furtherance of the conspiracy.

Further, that the murder was committed knowingly for the

kenefit of, at the direction of, or in affiliation.with,'a criminal

gang, and with the specific intent to promote, further or assist the

activities of the criminal gang, to wit: the Vages,
/Y
[
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COUNT ¥, COMSPIRACY TO COMMIT MURDER, a violation of NRS

199.480, NRS 200,010, MRS 200.030, a felony, in the manner following:

That the said defendant ERNESTO MANUEL GONZALEZ on the 23rd
day of Septembex A.D:, 2011, or thereabout, and before the filing eof
this Information, at and within the County of Washoe, State of
Nevada, did willfully, unlawfully, did conspire with GARY RUDNICK and
other Vagos members or associates to kill and murder JEFFEREY
PETTIGREW, a human being, and in furtherance of the conspiracy did
commit the acts in Count T#; sald acts being incorporated by this

reference as though fully set forth here.

all of which is contrary to the form of the Statute in such
case made and provided, and against the peace and dignity of the
State of Nevada

AFFIRMATION PURSUANT TQ NRS 239B.030

The undersigned does hereby affirm that the preceding
document does not contain the social security number of any person.

Dated this  «hdsiee day of July ; 2013,
f::':DM-Ei ':S:'I\/' ::>C> IEEB

RICHARD A. GAMMICK
District Attorney

By /y Awor Stege
AMOS STEGE
9200

PCN SPPD0022354C-GONZALEZ
PCN SPPD0D22064C-GONZALEZ
PCN SPPD0022352C-VILLAGRANA

0701CR111718LDTHIRDSUPPIND
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COQUNTY QOF WASHOE,

® % K

THE STATE OF NEVADA,

Plaintiff,

. Case No. CR11-1718
V.
Dept. No. 4

ERNESTO MANUEL GONZALEZ (B)

Defendant.

] . /

LADIES AﬁD GENTLEMEN OF THE JﬁRY:

1t is my duty as judge to instruct you in the law that
applies to this case, and it is your duty as jurors to follow the law
as I shall state it to you, regardless of what you may think the law
is or ought to be. On the other hand, it is your exclusive province
to determine the facts in the case, and to consider and weigh the
evidence for that purpose. The authority tbus vested in you is not
an arbitrary power, but must be exercised with gincere judgment,
soﬁnd discretion, and in accordance with the rules of law stated to

you.

Instruction No. -[ |
S 44




If in these instructions, any rule, direction or idea is
stated in varying ways, no emphasis thereon is intended by me and
noné must be inferred by you. For that feason, you are not to single
out any certain sentence, or any individual point or instruction, and
ignore the others,. but you are to consider all the instructions as a

whole and to regard each in the light of all the others.
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If, during this trial, T have =said or done anything which
has suggested to you that I am inclined to favor the poaition of
either party, you will not be influenced by any such suggestion.

I have not expressed, nor intended to express any cpinion
as to which witnessés are or are not worthy of belief, what facts are
or are not established, or what inference should be drawn from the
evidence. If any expression of mine has seemed to indicate an
opinion relating to any of these matters, I instruct you to disregard

it.

Inatyuction No. ﬁ
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It ie the duty of attormeys on each side of a case to cobject
when the other side offers testimonf or other evideﬁce which counsel
pelieves is not admissibie.

When thé coﬁrt has sustained an objection to a question,.
the jury is to disregard the gquestion and may draw no inference from
the wording of it or speculate as to what the witness would have =aid

if permitted to answer.

Instruction No. ﬂ

SAOP




10
i1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

Nothing that counsel say during the trial is evidence in
the case.

The evidence in a case consists of tiae testimony of the
witnesses and all physical or documentary evidence which has been

admitkted.

Instruction Ho. 5
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A reasconable doubt is one based on reason. It is nob mere
possible doubt, but is such a doubt aé would govern or control a
person ip'the more weighty affairs of life. If the minds of the
jurors, after the entire comparison and consideration of all the
evidenCQ, are in such a condition that they canlsay they feel an
abiding conviction of the truth of the charge, there is ﬁot a
reasonable doubt. Doubt to be reasonable must be actual, not wmere

posaibility or speculation,

Inatruction No. &2
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of act and intent,

Instruction No. JJ:

In every crime there must exist a union or joint operation

The burden is always upon the prosecution to prove both act

and intent beyond a reascnable doubt.
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Every person charged with the commission of a crime shall

be presumed innocent unless the contrary is proven by competent

evidence beyond a reasonable doubt. The burden rests upon the

prosecution to establish every element of the crime with which the

defendant is charged beyond a reasonable doubti.

Instruckion No, 8
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There are two kinds of évidence: direct and
circumstantial. Direct evidence is direct proof of a fact, such as
testimony of an eyewitness. Circumstantial evidence is indirect
evidence, proof of a chain of facts from which you could find that
another fact existe, even though it has not been proved directly.
Such evidence may consist of any acts, declarations or circumstances
of the crime. You are entitled to consider both kinds of evidence.
The laﬁ permits you to give egual weight te both, but it is for you
to decide how much weight to give to any evidence.

If you are satisfied of the defendant’s guilt beyond a
reaaoﬂable doubt, it matters not whether your juddment of guilt is
based upon direct or positive evidence or upon indirect and
circumstantial evidence or upon both.

It is for you to decide whether a fackt has been prov%d by
circumstantial evidence. 1In making that decision, you must consider
all the evidence in the light of reason, common sense and experience.

You should not be concermed with the type of evidence but

rather the relative convincing force of the evidence.

Instruction No. 9
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Intent may be proved by circumstantial evidence, Tt rarely
can be egtablished by any other means. While witnesses may see and
hear and thus be able to give direct evidence of what a defendant
does or fails to do, there can be no eyewitness account of a state of
mind with which the acts were done or omitted, but what a defendant

does or fails to do may indicate intent or lack of intent to commit

. the offense charged.

In determining the issue as to intent, the jury is entitled
to consider any statements made and acts done or omitted by the
accused; and all facts and circumstances in evidence which may aid

determination of state of mind.

Instrucktion No. 1O
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A Fourth Informaticn Supplementing Indictment is a formal
method of accusing a defendant of a crime. It is not evidence of any
kind against the accused, and does not create any presumption or

permit any inference of guilt.

Instruction Weo. || -
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The defendant ERNESTO MANUEL GONZALEZ is -being tried iupon
anFourth Information Supplementing Indictment which was filed 04 the
22ndday of July, 2013, in the Second Judicial District Court,
charging the said defendant ERNESTO MANUEL GONZALEZ, with:

COONT I. CONSPIRACY T0 ENGAGE IN AN AFFRAY, a violatiom of
NRS_199.480 and NRS 203.050, a dross misdemeancr, in the manner!
following, tb wit: . :

That the said defendants, STUART GARY RUDNICK, alsc kﬁown
as “JABBERS” and ERNESTO MANUEL GONZALEZ, both Vagos gang membegs and
CESAR VILLAGRANA and JEFFREY PETTIGREW, both Hell’s Angels gang
membars did, at Sparké township, within the County of Washoe, State
of Nevada, on or abouit the 23rd day of September A.D., 2011, co%spire

with their respective gang members and/or each other to engage in an

affray, and in furtherance of . the conspiracy, defendant CESAR

VILLAGRANA and ERNESTO MANUEL GONZALEZ shot riwval gang members.

COUNT II. CHALLENGE TQ FIGHT RESULTING IN DEATH WITH THE
USE OF A DEADLY WEAPON, a vicolation of NRS Z00.450, NRS 200.010. NRS
200.030, NRS 193.165, MRS 199.480, 195.020 and NR5 193.168, a fﬁlnny,
in the manner following, to wit: |

That the said defendanta, STUART GARY RUDNICK, also known
as "JABBERS", CESAR VILLAGRANA and ERNESTO MANUEL GONZALEZ, did on or
about the 23rd day of September A.D., 2011, while within John
A=scuaga’s Nﬁgget, at Sparks Township, Washoe County, Nevada, cause;
give or send a challenge to fight and/or héveiagency in causing Fhe
/77 |
[/ - '
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- 1
death of another after a challenge to fight resulting in the dedth of

1
]

. . : |
The Defendants above named is responsible under one or more

a human being.

of the following principles of criminal liability, to wit:

_ |
1) by the Defendants directly committing the acts constituting !the

cffense; and/or 2) by the Deféndants, haﬁing the intent to comm#t
challenge to.fight or to accept a challenge to fight, conspiriné with
each other to commit the offense of challenge to fight or to acéept
such a challenge to fight whereby each co-conspirator is vicaridusly
liakhle for the acts of the other co-conspirators when the acts dre

deone in furtherance of the conspiracy; and/or 3} by theDefendants

having the intent to commit the crime of challengs to fight, anq

aiding and abetting each either directly or indiféctly whether ,
present or not.

Specifically, that the said defendant, STUART GARY RUL:)NICKr
alsc known as “JABBERS”, a Vagos gang member, did upon previcus |
concert and agreement, give or send a challenge to fight tb Heli‘s
ﬁngel gang member JEFFREY PETTIGREW and JEFFREY PETTIGREW’ s co—:
conspirator and fellow Hell’s Angel gang ﬁember and agent, defeédant
CESAR VILLAGRANA. That JEFFREY PETTIGREW and his fellow gang
member{s) and co-conspirator accepted the challenge to fight and did
fight with defendant STUART GARY RUDNICK, alsc known as “JRBBER%” and
his co-conspirators, other Vagos gang members, which fight involved
the use.of deadly weapons. That said fight ended with the shootiing

death of JEFFREY PETTIGREW, a human being who died on or about the
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24th day of September A.D., Zﬂhl, by Vagos gang member and co-
conspirator, defendant ERNESTO MANUEL GONZALEZ, and/or

That the said defendhnt, Vagos gang member, GARY STUART
RUDNICK, alsc known as “JABBERE” and Hell's Angel gang member JEFFREY
PETTIGREW did verbally challenge each other to fight and did directly
or indirectly, counsel, encourage, hire, command, iﬁduce or otherwise
procure other Vagos gang membé?s'and Hell's Angel gang members, land
ERNESTO MANUEL GONZALEZ and CEBRR VILLAGRANA to fight and did either
by fighting or by giving or sepding for himself or herself or for any.
other person, the challenge to fight or by receiving for themseﬁves
or for ény other person, the challenge to fight, did cause a fight
where deadly weapons were usedEduring_said fight by STUART GARY
RUDNICK’S, also known as “JABBFRS" and JEFFREY PETTIGRER’S respeﬁtive
agents, dgfendants CESAR vILLA?RBNA and ERNESTC MANUEL GONZALEZ
rasulting in the death of JEFFﬁEY PETTIGREN whe died from a gunshot
wound on the 24th of SeptemberL 2011. !

And that CESAR VILLRERANA,and ERNESTQ MANUEL GONZALEZ,|
being responsihle as a principge to the fight, did aid and abet FARY
STUART RUDNICK, alsc known aé kJABBERS" in the fight by said |
defendants counseling each Uthér in furtherance of issuing or
accepting a challenge to fightIr and/or by providing backup to eabh

other, and/or congregating in 2 group in order to fight together,

- and/or encouraging each other %o engage in or accept the challenge to

fight, and/or each group encirpling members of the opposing group,

and/or participating in a stand-off situation and/or

s
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intimidating members of the rival gang, and/or harassing members of
the rival gang, and/or otherwise acting in concert. :

That said challenge to filght and the subseguent fight‘was
committed knowingly for the benefit of, at the direction of, or [in
affiliation with, a criminal gang, with the specific intent to !
promote, further or assist the aﬁtivities'of the criminal gang.i

COUNT III. CARRYING A CONCEALED WEAPON, a viclation éf NRS
202.350, a felony, in the manner following, teo wit:

That the said defendant, ERNESTO MANUEL GON2ALEZ, on or
about the 23rd day of September A.D., 2011,‘at Sparks Township,
within the County of Washoe, State of Newvada, did willfully andl
unlawfully, carcy and have concealed upon his person a certain i
handgun at John Ascuaga’s Nugget located at 1100 Nugget Avenue ﬁn
Sparks, Washoe County, Nevada. J

COUNT 1V. DISCHARGING A FIREARM IN A STRUCTURE a violation -
of NRS 202.2B7, & felony, in the mapner fecllowing, to wit: !

That the said defendant, ERNESTO MANUEL GONZALEZ, on ;r
about the 23rd day of September A.D., 2011, at Sparks Téwnship,'
within the Cﬁuhty of Washoe, State of Nevada, did maliciously and
wantonly discharge a .40 caliber handgun while inside of John I
Ascuaga’s Nugget Hotel/Casino, located at 1100 Nugget Avenue in %he
City cof Sparks, Washoe County, Wevada, an area designated as a
populated area in Washoe County, Nevada. '

COUNT V. - MURDER OF THE SECOND DEGREE.WITH THE USE OFiA
DEADLY WEAPON, a violation of NRS 200.010, NRS 200.030, NRS 193.165

and NRS 193.168, a felony, committed in the manner following to wit:

5243 o
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That the said Defendants ERNESTO MANUEL GONZALEZ a Vagos
gang member and, CESAR VILLAGRANA, a Hell's Angel gang member, on or

about the 23rd day of September, 2011, did aid and abet GARY STdART

'RUDNICK, also known as “JABBERS” a Vagos gang member and JEFFERY

PETTIGREW, a Hell’s Angel gang member in the commission of an affray
with the use of a deadly weapon, that during the course of the affray
the said defendants did maliciously fire deadly wezpons inside of .
John Ascuaga’s casino, located in a congested area in Sparks, Washoe
County, Nevada. That the sald discharging of handguns during tﬁe
affray was in general malignant recklessness of others' lives and
safety of other people or in disregard of social duty and as a i
foreseeable consequence of the shooting, JEFFREY PETTIGREW, & human
being, was killed and murdered suffering multiple gunshot woundJ from
which he died on September 24th, 2011.

That said affray and discharge of a handgun inside ofia

structure with the use of a deadly weapon was committed knowingly for

the benefit of, at the direction of, or in affiliation with, a

criminal gang, with the specific intent to promote, further or &gssist
the activities of the criminal gang. -

COUNT VvI. MOURDER WITH A DEADLY WEAPON, a violation of NRS
200.010 and NRS 200.030, NRS 193.165, NRS 193.168 a felony, in the
manner following:

That the said defendant ERNESTO MANUEL GONZALEZ on the 23rd
day of September A.D., 2011, or thereabout, and before the filing of
this Information, at and within the County of Washoe, State of

Nevada, did willfully, unlawfully, and with malice aforethought, kill
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and murder JEFFREY PETTIGREW, a human being, by means of shootiﬂg
into the body of JEFFREY PETTIGREW with a deadly weapon, to wit: a
pistol, thereby inflicting mortal injurises upon the said JEFFREﬁ
PETTIGREW from which he died on September 24, 2011, said killing
being_(l) willful, delibeiate, and premeditated:; and/or {(2) com&itted
by Defendant lying in wait to commit the killing, said Defendanﬂ
being responsible under one or more of the following principles of
criminal liability, to wit: {1) by directly committing the act;
and/or (2} by Defendant conspiring with GARY RUDNICK and other Vagos
members or associates, with the specific intent that a killing occur,
whereby each conspirator is vicaripusly liable for the foreseeable
acts made in furtherance of the conspiracy.

Further, that the murder was committed knowingly for the
benefit cf, at the direction of, or in affiliation with, a criminal
gang, and with the specific intent to promote, further or assist-the
activities of the criminal gang, to wit: the Vagos. :

COUNT VII. CONSPIRACY TO COMMIT MURDER, a violation of NRS
199.480, NRS 200.010¢, NRS 200.030, a felony, in the manner following:

That the said defendant ERNESTO MANUEL GOMZALEZ on ther 23xd
day of September A.D., 2011, or thereabout, and before the filing of
this Information, at and within-the County of Washoe, State of
Nevada, did willfully, unlawfully, conspire with GARY RUDHICK.and
other Vagos members or associates to kill and murder JEFFEREY
PETTIGREW, a human being, and in furtherance of the conspirécy did
commit the acts in Count VI, said acts being incorporated by this

reference as though fully set forth here,

SS




w M R

10
11
12
13
14
15

1l6.

17

18

19
20
21
22

23

24
25

26

To the charges stated in the Fourth information Supplementing

Indictment, the defendant, ERNESTQ MANUEIL GONZALEZ, plead “NOT

GUILTY”.

Instruction No. t,g )
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"Enowingly, ' imports a'knbwledge that the facts exist which
constitutes the act or omission of a crime, and does not require
knowledge of its unlawfulness. Knowledge of any particular faét may
be inferred from the knowledge of such other facts as should plit an

ordinarily pmdént person upon inguiry.

Instruction No. lé
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The word “willfully” when applied to the intent element of
the charges contained in Counts I, II, III, means an act done oz
omitted and implies simply a purpose or willingness to commit the act
or to make the omission in questicon. The word does not requireiin
its meaning any intent to violate law, or to injure another, or jto

acquire any advantage.

Instruction No. H

5313 |
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The word “willfully” when applied in criminal statutes,

charged in Counts IV, V, VI and VII relates to an act or omissinh

which is done intentionally, "deliberately cr deéignedly, as
distinguished from an act or omission done accidentally,

inadvertently or innocently.

Instruction No. [5
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A person may be found liable for the commission of a crimeiLf
the State proves beyond a reasonable doubt that he or she commifted
the crime; or by proving that the,defendant is liable by virtue|of
the doctrine.of vicarious liability as an aider and abettor or és a

co—conspirator. I
. |
|

Instruction Mo. l!ﬂ . [
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In order for the defendant to be held accountable for Counts V,
VI and/or VII under theories of vicarious liability (aiding and
abetting and/or conspiracy) the State must prove beyond a reasonable
doubt the defendant had the specific intent to commit the crime

charged.

Instruction No. fég
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The defendant is charged in Count I (Conspiracy tc Engage it an Affray), Comt II (Challenge
to Fighi Resulting in Death), Count VI.{Murder with 2 Deadly Weapon), end Count VI (Conspiracy to
Commit Murder) with participation in a conspiracy. .

A conspiracy is an agteement between two or more persons for an unlawful purpose. A person
who knowingly does any act to further the object of a conspiracy, or otherwise participates therein, is
criminally liable g5 a conspirator. Evidence of a coordinsted series of acts furthering the underlying
offense is sufficient to infer the existence of an agracmglnt and support a conspiracy conviction.
However, absent an agreement to cooperate in achieving the purpose of a cunsi)iracy, mere knowledge
of, acquiescence in, or approval of that purpose does not make one a party to conspiracy.

The unlawful agreement or object is the essence of the arime of conspiracy. The crime is
completed upon the making of an unlawful agreement regardless of whether the object of the
conspiracy is effectuated.

Instruction No. | 3(
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Aider and Abettor liability Defined

Every person concerned in the commission of a felony, gross
misdemeanor or misdemeanor,-whether the person directly commits the
act constituting the offense, or alds or abets in its commission, and
whether present or absent; and every person who, directly or
indirectly, counsels, encourages, hires, commands, induces or
otherwise procures another to commit a felony, gross misdemeanor or
misdemeanor is a principal, and shall be proceeded against and

punished as such.

Instruction No. \%
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The elements of the crime of Affray are:

1. Two or more persons;

2. By agreement;

3. Fight in a public place;

4. To the terror of the citizens of this

Instructicn No. !ﬂ
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The Elements of the Crime of Challenge to Fight Resulting in

Death are:

1. A person;

2. Upon previous concert and agreement;

3. Flghts with any other persen, or:

4. Gives, sends or authorizes any other person to give or
send a challenge to fight verbally cor in writing to any
other person and a fight occurs;

5. A person having any agency in causing the death by either
fighting, or by giving or sending or receiving for himself
or herself or any other person, the challenge to fight,

and

6. Death ensues to a person in such a fight, or dies from any
injuries receilved in such a fight.

Instruction No. aO

SIS




The elements of carrying a concealed weapon .are as follows:
1. The Defendant did unlawfully;
2. Carxy concealed upon his or her person any;

. 3. PFistol, revolver or other firearm.
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Instruction No. _
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The crime of diachaiging a firearm within a structure
congists of the following elemants:
1. A Defendant within a structure did;
2. wmwalicicusly or wantonly; _ _
3. discharge a :irearm within the st;ﬁcture; and
4. the Eltruc;:uré was located in.an é.re_a. designated as a
populated area for the purpose of prohibiting the

discharge of weapons.

Instruction No. _ A3
5747
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The elements of the crime of Murder are:
1. The defendant did willfully and unlawfully;
2. kill a human being;

3. with mdlice aforethought, either express or implied.

Instruction No. 3\5
5999 -
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Murder is divided into two degrees.

Murder of the first degree is murder whicli is willful,
deliberate and premeditated. '

Murder of the second degree iz all other kinds of murder.

Ingtruction No. g‘_-j
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Malice aforethought, as used in Counts IV, V and VI in this

case, means the intenticonal doing of a wrongful act without legal

cause or excuse, or what the law considers adequate provocation. The
conditicn of mind described as malice aforéthought may arise, not

alone from anger, hatred, revenge or from particular ill will, spite
or grudge toward a person, buf may also result from any unjustifiable
or unlawful motive or purpose to injure another, which preceeds from

a heart fatally bent on mischief, or with reckless disregard of

conseguences and social duty.

Instruction No. ;25
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“Wanton conduct” is defined as reckless, heedless, malicious,
characterized by extreme recklessness, foolhardiness, recklessly

disregardful of the rights or safety of others or of consegquences.

Instruction No. :”ﬂ
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Express malice is that deliberate intention to unlawfully
take away the life of a fellow creature, which is manifested by
external circumstances capable of proof.

ﬁalice may be implied when no considerable pravocation
appears or wﬁen all the circumstances of the killing show an

abandoned and malignant heart.

Instruction No. Hi
9020
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Murder of the first degree is murder which is perpetrated
by.means of any kind of willful,-deliberate, and premeditated
killing. All three elements--willfulness, deliberation, and
premeditation--must be proven beyond a reasonable doubt before an
accused can be convlicted of first-degree wurder.

Willfulness is the intent to kill. There negd be no
appreciable mpace of time between formation of the intent to kill and
the act of killing.

lDeliberation is the procegs of determining upon a course of
action to kill a@s a result of thought, including weighing the reascns
for and against the action and considering the coﬁsequences of the
action. -
A deliberate determination may be arrived at in a short
péricd of time, But in all cases the determination must not be

formed in passion, or if formed in passion, it must be carried out

after thers hag been time for the passion to subside and deliberation

to occur. A mere unconsidered and rash impulse is not deliberate,
even though it includes the intent to kill,
Premeditation ie a design, a determination to kill,
distinetly formed in the wind by the time of the killing.
Premedication need not be for a day, an hour, or even a
minute. It may be as inetantaneous as successive thoughts of the
mind. For if the jury believes from the evidence that the act

constituting the killing has been preceded by and has been the

11/
[/
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result of premeditation, no matter hew rapidly the act follows the
premeditation, it is premeditated. .

The law does not undertake to measure in units of time the .

' length of the period during which the thought must be pondered before

it can ripen into an intent to ki1l which is truly deliberate and
premeditated.: The time will vary with different individuals and
under vﬁrying circumstances. |

The true test is not the duration of time,‘but rather the
extent of the reflection.. A cold, calculated judgment and decision
may Ee arrived at 1n a short period of time, but a mere unconsidered
and rash impulse, even though it includes an intent to kill, is not
deliberation ard premeditation as will fix an unlawful killing as

nurder of the first degree.

Instruction No. _J8
Sen
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Lying in wait is defined by law as watching, waiting, and
concealment: from the persén killed with the intention of killing or

inflicting bodily injury upon that person.

Instruction No. 33

5135
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If you find the defendant committed the offense of
Challenge to Fight Resulting in Death, First Degree Murder, or Second
Degree Murder then you must further determine whether the defendant '
used a firearm. You should indicate your finding by checking the
appropriate box on the verdict forms. The burden is on the State to
prove befond a reasonable doubt that a firearm or other deadly weapon
was used during the commission of the offenses.

You are instructed that a firearm is a deadly weapon.

Instruction No. Bﬂ

93426
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A criminal gang means:

1. &any combination of persons;

2. Organized formally or informally, so constructed that
the organization will continue its operatiom even if
individual members enter or leave the organization
which: ‘

a. Has a common name or identifying symbol

b. Has particular conduct, status and custom indicative
of it; and

¢. Has as one of its common activities engaging in
criminal activity punishable as a felony, other
than the conduct which comstitutes the primary

offensa.

Tnstruction Mo. 5[
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The Elements of the Gang Enhancement are as follows:
1. The defendant committed the crime;
2. For the benefit of, at the direction of, or in -

affiliation with a criminal gang;

3. With specific intent to promote, further or assist the

activities of the criminal gang,

Instruction No. 53
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Gang evidence is not admissible to show that the defendant is a
bad peison or has a criminal propensity. You may only consider such
evidence in your determination as to whether the Vagos is a criminal
gang and whether the Defendént committed the offenses in Count II, V,
and VI knowingly feor the benefit of, at the direction of, or in
affiliation with, a criminal g¢gang, with the specific intent ¢to

promote, further or assist the activities of the criminal gang.

Instruction 555
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The killing of another persen in self-defense or defense of
another is justified and not unlawful when the person who does the
killing actually and reasonably believes:

1.Tha£ there is imminent danger that the assailant will either
kill him or any other person in his presence or company or cause
greét bodily injuoxry to him or any other person 1n his presence
or company: and

2. That it is absclutely necessary under the circumstances for him
to use in self-defense or defense of another force or means that
might cause the death of the other person, for the purpose of
avoiding death or great bodily injury to himself or any other
person in his presence or company.

A bare fear of death or great bodily inju{y is not sufficilent to
justify a killing. To justify taking the life of another in self-
defense or defense of another, the circumstances must he sufficient
to excite the fears of a reasonable person placed in a similar,
situation. The person killing must act under the influence of those
fears alone and not in revenge.

An honest but unreasonable belief in the necessity for self-
defense or defense of another dqes not negate malice.

| The right of'self~defense or defense of another is not available
to an originél aggressor, that is a person who has sought a quarrel
with the design to force a deadly issue and thus through his fraud,
contrivancs, or fault, to create a real or apparent necegsity for

making a felonious assault.
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However, where a person, without voluntarily seeking, provoking,
inviting,_or willingly engaging in a difficulty of his own free will,
is attacked by an assailant, he has the right to stand his_gfound and
need not retreat when faced with the threat of deadly force.

Actual danger is not necessary to-juétify @ killing in self-
defense or defense of another. A person hag a right to defend from
appérent danger ta the same extent as he would from actual danger.
The person killing is justified if:

1. He is confronted by the appearance of imminent danger which
arouses in his mind an honest bellef and fear that he or
another in his presence, is abcut to be killed or suffer great
bodily injurg; and

2. He acts solely upon these appearances and hils fear and actual
beliefs; and .

3. A reasonable person in a similar sltuation would believe
himself or another in his presence to be in like danger.

The killing is justified even if it develops afterward that the

person was mistaken about the extent of the danger.

If evidence of self-defense, or defense of others 1s present,
the State must prove beyond a reasonable doubt that the defendant did
not act in self-defense or defense of others. If you find that the
State has falled to prove beyond a reascnable doubt that the
defendant did not act in self-defense or. defenge of others, you must

find the defendant not guilty.

Instruction Nc. 3ﬂ
NEL
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If you find that the defendant conspired and/ or aided and
abetted Gary Rudnick in issuing or accepting a challenge to fight and
that the respective parties involved in the fight wvoluntaxily entered
inte mutual combat knowing, or having reason to believe that it wounld
probably of may rasult in death or serious bodily injury to himself
cr to others, no party having any agency in causing the death, either
by fighting or by giving or sending for himself or herself or any
other person, or in receiving for himself or herself or for any other
person, the challenge to fight 'is entitled to claim selfi-defense oz

defense of others.

Instruction 35

SYLVE
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Counts II, V, and VI contain multiple theories of liability.

For example:

. Count II contains vicarious liability theories of conspiracy and

aiding and abetting;

Count V contains two theories of liability, conspiracy as well
a5 alleging that the defendant committed the crime; and
| Count VI contains theories of liability on the chérge of Murder
in the First Degree, these are: Premeditated and deliberate murder
and murder by lying in wait.
The law deoes not require, you the jury, to reach a unanimoué
decision upon a specific theory of liability within each count so

long as you are all unanimous in rendering a decision on liability as

to each count.

Instruction Wo. 3@
50145
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A witness who has special knowledge, skill, experience,
training or education in a particular scilence, profession or
occupa;ion is an expert witness. B2An expert witneés‘may give an
opinion as to any matter in which the witness is skilled.

You should consider such expert opinion and weigh the
reagsons, if any, giver for it. You are not bound, however, by such
an opinion. @Give it the weight to which you deem ik entitled,
whether that be great or slight, and you may reject it, if, in your
judgment, the reascns given for it are unsound.

The opinioﬁs of éxperts-are to be considered by you in
connection with all other evidence in the case. The same rules apply
to expert witnesses that apply to other witnesses in determining the

welght or value of such testimony.

Instruction No. ° 5;:
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You are the sole judges of the credibility of each witness
who has testified and of the weight to be given to the testimony of
each. If you should find the evidence 1n this case to be in conflict,
then it is your sworn duty to reconcile the conflict if you can, so
as to make one harmonious story of it all. If you cannot reconcile
these conflicts, then it is your duty to give credit to that port?on
of the testimony which you believe is worthy of credit, and you may
disregard that portion of the testimony which you do not believe to
be worthy of credit.

In considering the credibility of witnessés and in
considering any conflict in testimony, you should take into
consideration each witness' means of .knowledge; strength of memory

and opportunity for observations; the reasonableness or

unreasonableness of the testimony; the consistency or inconsistency

of testimony; the motives actuating the witness; the fact, if it is a
fact, that the testimony has been contrédicted, the witness' bias or
prejudice or interest in tﬁe outcome of this litigation; the ability
to have acquired the knowledge of the facts to which the witness
testified; the manner and demeanor upon the witness stand:; and the

apparent truthfulness of the testimony as well as all other facts and

circumstances shown by the evidence which affect the credibility of

the testimony.

Instruction No. 55
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Neither side is required to call as witnesses all persons
who may have been present at any of the events disclosed by the
evidence or who may appear to have soma knowledgé of these events, .or
to preduce all cbhjecte or documents mentiﬁned or suggeuated by the

evidence.

Instruction No. 52
9146
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You are not called upon to return a verdict as to the quilt
or lonocence of any other person thanl the defendant. If the evidence
convinces you beyond a reasonable doubt of the guilt of the accused,
you should so f£ind, even though you way believe one or more othaer

persons are also guilty,

Instruction No. 4)
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L separate crime is charged against the defendaﬁt in each count.
You must decide esach count separately. Your verdict on one count
should not control your verdict on any other count. If you find the
state failed to prove an element of a particular count you must find

the defendant not guilty as to that count.

Instruction l
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The flight of a person immediately after the commission of
a crime is not sufficient in itself to establish his gquilt, but is a
fact which, if proved, may be consldered by you in the light of all
other proved facts in deciding the question of his guilt or
innocetice. The weight to which such circumstance is entitled is a

matter for the jury to determine.

Instruction No. ﬂag
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‘On arriving at a verdict in this case, you shall not
discuss or consider the subject of penalty or punishment as that is a
matter which will be decided later apd mugt not in any way affect

your decision as to the innocence or guilt of the defendant.

Toetruction No. fii
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