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Counts II, V, and VI contain mUltiple theories of liability.

For example:

, Count II contains vicarious liability theories of conspiracy and

aiding and abetting;

Count V contains two theories of liability, conspiracy as well

as alleging that the defendant committed the crime; and

Count VI contains theories of liability on the charge of Murder

in the First Degree, these are: Premeditated and deliberate murder

and murder by lying in wait.

The law does not require, you the jury, to reach a unanimous

decision upon a specific theory of liability within each count so

long as you are all unanimous in rendering a decision on liability as

to each count.

Instruction No. 3~



1 A witness who has special knowledge f skill', experience,

2 training or education in a particular science, profession or

3 occupat,ion is an expert witness. An expert witness. may give an

4 opinion as to any matter in which the witness is skilled.

5 You should consider such expert opinion and weigh the

6 reasons, if any, given for: it. You are not bound, however, by such

7 an opinion. Give it the weight to which you deem it entitled.

B whether that be great or slight, and you may reject it, if, in your

9 judgment, the reasons given for it are unsound.

J.O The opinions of experts. are to be considered by you in

11 connection with all other evidence in the case. The same rules apply

12 to expert witnesses that apply to other witnesses in determining the

13 weight or value of such testimony.
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YOu are the sale judges of the credibility of each witness

who has testified and of the weight to be given to the testimony of

each. If you should find the evidence in this case to "be in conflict,

then it is your sworn duty to reconcile the conflict if you can, so

as to make one harmonious story of it all. If you cannot reconcile

these conflicts, then it is your duty to give credit to that portion

of the testimony which Y9u believe is worthy of ~redit, and you may

disregard that portion of the testimony which you do not believe to

be worthy of credit.

In considering the credibility of witnesses and in

considering any conflict in testimony, you should take into

consideration each witness' means of.knowledge; strength of memory

and opportunity for observations; the reasonableness or

unreasonableness of the testimony; the consistency or inconsistency

of testimony; the motives actuating the witness: the fact, if it is a

fact, t~at the testimony has been contradicted, the witness' bias or

prejUdice or interest in the outcome of this litigation: the ability

to have acquired the knowledge of the facts to which the witness

testified: the manner and demeanor upon the wttness stand: and the

apparent truthfulness of the testimony as well as all other facts and

.circumstances shown by the evidence which affect the credibility of

the testimony.

Instruction No. ~8~__



Instruotion No. "....; ...9r--

•

1 Neither side is required to call as witnesses all persons

2 who may have been present at any of t.he events disclosed by the

3 evidenc~ or who may appear to have some knowledge of these events 1 or

4 to produce all objects or documents mentioned or suggested by the

5 evldence.
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• •

1 You are not called upon to return a verdict as to the guilt

2 or innocence of any other person than the defendant. If the evidence

3 convinces you beyond a reasonable doubt of the gUilt of the accused,

4 you should so find, even t.hough you may believe one or more other

5 persons are also guilty.
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1 A separate crime is charged against the defendant in each count.

2 You muat decide each count separately. Your verdict on one count

3 should not control your verdict on any other count. If you find the

4 state failed to prove an element of a particular count you must find

5 the defendant not guilty as to that count.
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", .

1 The flight of a person immediately after the commission of

2 a crime is not suf£icient in itself to establish his guilt, but is a

3 fact which, if proved, may be considered by you in the light of all

4 other proved facts in deciding the question of his guilt or

5 innocence. ~he weight to which such circumstance is entitled is a

6 matter for the jury to determine.
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'On arriving at a verdict in thi~ case, you shall not

discuss or consider the subject of penalty or punishment as that. is a

matter which will be decided later and mu~t ~ot in any way affect

your decision as to the innocence or guilt of the defendant.

Instruction No. _13J.L__



1 Although you are to consider only the evidence in the case

:2 in reaching a verdict, you must bring to the consideration of the
\

3 evidence your everyday common sense and judgment as. reasonable men

4 and women. ,Thus, you are not limited solely to what you Bee and hear

5 as the witnesses testify r You may draw reasonable inferences which

6 you feel are justified by the evidence, keeping in mind that such

7 inferences should not be based on speculation or guess.

8 A verdict may never be influenced by sympa.thy t passion,

9 prejudice, or public opinion. Your decision should be the product of

10 sincere judgment and sound discretion in accordance with these rules

1J. of law.
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.... , \ ....

So \0
Instruction No.~

1 It is your duty as jurare to consult with one another and

2 to deliberate, with a view of reaching an agreement, if you can do so

3 without violence to you~ individual jUdgment. You each must decide

4 the case, for yourself, but should do so only after a conBideration of

5 the case with your fellow jurors I and you should not hesitate to

6 change an opinion when convinced that it is erroneous. However, you

7 should not be influenced to vote in any way on any question submitted

8 to you by the single fact that a majority of the jurors, or a~y of

9 them, fa.vor such a decision. In other words I you should not

10 surrender your honest convictions concerning the effect or weight of

11 evidence for the mere purpose of returning a verdict or solely

12 because of the opinion of the other jurors.
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Upon retiring to the jury room you will select one of your

number to act as foreperaon, who will preside over your deliberat~ons

and who will sigll a verdict to which you agree.

When all twelve (12) of you have agreed upon a verdict, the

foreperson should sign and date the same and request the Bailiff to

return you to cou.xt.

C1nrub ,:O&ioht~
DISTRICT JUDGE

26 Instruction No. 1(p So It





IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

CODE 3755

9 STATE OF NEVADA,

F I LED
AUG 06 2D13

~
K

By.
C ERK

10

11 vs.

Plaintiff. Case No. CR11-17188

Dept. No.4

12 ERNESTO MANUEL GONZALEZ,

13 Defend'lnt.
14 II--------------~I

15 REFUSED INSTRUCTIONS - DEFENDANT A - E

16 (SEE AlTACHED DOCUMENT)

17 III

16 11/

19 III

20 11/

21 III

22 III

23 11/

24 11/

25 11/

26 1/1

27 /1/

26 11/



1 Defendant Emesto Gonzalez asserts as his theory of defense that he acted in lawful defense of

2 another. Ifyon find that Defendant Emesto Gonzalez~in lawful defense of another as set forth in

3 these instructions you cannot convict him of Counts I, IIJN, V, VI, VII. '

4

5

6

7

8
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ut 25 52fJ26
In ·onNo.A-

Carter v. State. 121 Nev. 759. 147 P.3d 1101 (2006);

Crawford v. State. 121 Nev, 744, 121 P.3d 582



• •
1 Before you may rely on circumstantial evidence to conclude that a fact necessary to find the

2 defendant guilty has been proved, you must be convinced that the State have proved each fact essential

3 to that conclusion beyond a reasonable doubt.

4 Also, before you may rely on circumstantial evidence to conclude that the defendant had the

5 required intent or mental state, you must be convinced that the only reasonable conclusion supported

6 by the circumstantial evidence is that the defendant had the required inteot or mental state, If you can

7 draw two or more reasonable conclusions from the circumstantial evidence, and one of those

6 reasonable conclusions supports a finding that the defendant did have the required intent or mental

9 state and another reasonable conclusion supports a fmding that the defendant did not, you must

10 conclude that the required intent or mental state was not proved by the circumstantial evidence.

11 However, when considering circumstantial evidence, you must accept only reasonable conclusions and

Judicial Cauncil ofCalifornia Criminal Jury
Instructions [CALCRIM] (2012), Instruction No.
225, available online at
http://www.courts.ca.gov/partnersldocumeotsicalcri
mjuryins.pdf



• •
1 For circumstantial evidence, alone, to be sufficient to sustain Ii conviction, the circumstances a1

2 taken together must: (I) exclude to a moral certainty every hypothesis but the single one of guilt; and

3 (2) establish that single hypothesis of guilt beyond a reasonable doubt
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Legislative Counsel Bureau's annotations to NRS
48.025, citing to Buchanan v. State, I 19 Nev. 201,
at 217,69 PJd 694 (2003) ("Circumstantial
evidence alone can certainly sustain a criminal
conviction. However, to be sufficient, all the
circumstances taken together must exclude to a
moral certainty every hypothesis but the single one
of guilt."); Kinna v. State, 84 Nev. 642, 646, 447
P.2d 32,34 (1968) ("If the circumstances, all taken
together, exclude to a moral certainty every
hypothesis but the single one ofgoilt, and establish
that one beyond a reasonable doubt, tbey are
sufficient."); State v. Snyder, 41 Nev. 453, 01461,
172 P. 364 (1918) C'Ifthe circumstances, all taken
together, exclude to a moral certainty every
hypothesis but the single one of guilt, and establish
that ooe beyond a reasonable doubt, they are
sufficient'I); State v. Fronhoftr, 38 Nev, 448, at
461,150 P. 846 (1915) (where circumstances alone
are relied upon, "ifthere be no probable hypothesis
of guilt consistent, beyond a reasonable doubt, with
the facts of the case, the defendant must be
acquitted."); State v. Mandich, 24 Nev. 336, 54 P.
516 (1898) ("If the circumstances, all taken
together, exclude to a moral certainly every
hypothesis but the single one of guilt, and establish
that one beyond a reasonable doubt, they are
sufficient."); Slate v. Rover, 13 Nev. 17, at 23
(1878) ("The evidence against the accused must be
such as to exclude, to a moral certainly, every
hypothesis but that ofhis guilt of the offense
imputed to him.").



• •
1 The fact that individual members committed felony crimes which benefitted the gang docs not

2 lead necessarily to the conclusion that felonious action is a common denominator of the gang,

3 Likewise, just because certain members of a bypothetical group play musical instruments, it does not

4 follow that the group is an orchestra.
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S~' iliA
])InstructfNo.

Origel-Candido v. State, 114 Nev. 378, at 383, 956 P.2d 1378
(1998).
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• •
1 You have heard testimony from , a witness who had criminal charges pending

2 agaiust him. That testimony was given in the expectation that he would receive favored treatment from

3 the govermnent in cormection with his case;

4 For this reason, in evaluating the testimony of , you should consider the extent to

5 which or whether his testimony may have been influenced by Ibis factor. In addition, you should

6 examine the testimony of with greater caution than that of other witnesses.
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InStructl~No. _""E"-----_

Instruction 4.9, M(]J1ual ofModel Criminal Jury
lnrtructionr for the District Courts ofthe Ninth
Circuit, Ninth Circuit Iury Instructions Committee
(2010), citing to United States v. Ttrouda, 394 F.3d
683, at 687-88 (9th Cir.200S), cert, denled,S47
U.S. 1005 (2006).
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15 JURY QUESTION #2, NO RESPONSE

16 (SEE ATIACHED DOCUMENT)
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

1 CODE

9 STATE OF NEVADA,

F I LED
AUG 07 2013

JOF\Y~Gf.E1iK
By:~

10

11 va.

Plaintiff, Case No. CR11-1718B

Dept. No.4

12 ERNESTO MANUEL GONZALEZ,

13 Defendant.

1411---------------,

15

16

JURY QUESTION, COURT RESPONSE - NUMBER TWO

Question:

16

17
Legal Question;

Looking at Instruction no. 17; If a person ha6 !!!! knowledge of a conspiracy but
19 their actions contribute to someone elses' plan, are they guilty of conspiracy?

20 And another question:

21
People in here are wondering if a person can only be guilty of 2'· degree murder or

22 1'to Can ij be both?

23

24

25

26

Answer:

Juror #6

27
To Legal Question: It is improper for the Court to give you addttional instruction on

how to interpret Instruction no. 17. You must consider all the instructions in light of all the
2"

other instructions.



... ' .
1 To And another question: You must reach a decision on each count separate and

2 apart from each other count.
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DISTRIcT J DGE
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

* * *
9 THE STATE OF NEVADA,

10 Plaintiff,

12 ERNESTO MANUEL GONZALEZ,

11 v.
Case No. CR11-l718B

Dept. No. 4

13 Defendant.
/

14 ----------------;VERDICT

15 We, the jury in the above-entitled matter l find the

16 defendant, ERNESTO MANUEL GONZALEZ, GUILTY of COUNT I. CONSPIRACY TO

17

18

19

20

21

22

23

24

25

26

ENGAGE IN AN AFFRAY.

DATED this
fA //

7 day 0 f ......L/1<..L'-~"-'3+------,--' 206 .

FOREPERSO



IN THE SECOND JUDICI~L DISTRICT COURT OF THE STATE OF NEVADA,

4245 F I LED
AUG 07 2013

J~y/-~
By.~

7

8

IN AND FOR THE COUNTY OF W~SHOE.

• * •

9 THE STATE OF NEVADA,

10 Plaintiff,

11 v.
Case No. CR11-1718B

12 ERNESTO MANUEL GONZ~LEZ,

Dept. No. 4

13 Defendant.
I

14 ----------------,VERDICT

15 We, the jury in the above-entitled matter, find the

16 defendant, ERNESTO MANUEL GONZALEZ, GUILTY of COUNT II. CH~LLENGE TO

17 FIGHT RESULTING IN DE~TH.

18 If you have found the Defendant gUilty. you must answer the

19 following questions:

20 Was a deadly weapon used to commit the crime?

Yes N07t"
DATED this day of f-'--'-'-~T----' 201.3..

for the benefit of, at the
criminal gang, with the
assist the activities of the

___ No-,X,--_ Yes

Was the crime committed knowingly
direction of, or in affiliation with a
specific intent to promote, further or
gang? X

,
23

21

22

25

24

26

FOREPERSON
56 "1-;3



IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.7
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8 * * *
9 THE STATE OF NEVADA,

12 ERNESTO MANUEL GONZALEZ,

10 Plaintiff,

11 v.
Case No. CRll-1718B

Dept. No. 4

13 Defendant.
___________1

We, the jury in the above-entitled matter, find the

defendant, ERNESTO MANUEL GONZALEZ, GUILTY of COUNT III. CARRYING A

VERDICT

th A
DATED this 7 day of -L-'-Ic).L8c,,4---"·-~' 20 1.3.

CONCEALED WEAPON.

19

15

16

14

17

18

20

21

22

23

24

FORE PERSON

25

26



IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.
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~

8 * * *
9 THE STATE OF NEVADA,

10 Plaintiff,

12 ERNESTO MANUEL GONZALEZ,

11 v.
Case No. CRll-1718B

Dept. No. 4

13 Defendant.

FORE PERSON

-----------_/

We, the jury in the above-entitled matter, find the

VERDICT

7+~ A
DATED this --,-_day of -""----"-'-C~)6'4--'-.__' 20JJ.

A

defendant, ERNESTO MANUEL GONZALEZ, GUILTY of COUNT IV. DISCHARGING

A FIREARM IN A STRUCTURE.

14

18

19

15

22

23

24

20

21

16

17

25

26
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

8

4245 F I LED
AUG 072013

IN AND FOR THE COUNTY OF WASHOE.

• • •
9 THE STATE OF NEVADA,

10 Plaintiff,

12 ERN~STO MANDEL GONZALEZ,

11 v.
Case No. CRll-1718B

Dept. No. 4

13 Defendant.
/

14 ---------------.VERDICT

15 We, the jury in the above-entitled matter, find the

16 defendant, ERNESTO MANUEL GONZALEZ, GUILTY of COUNT V. MURDER OF THE

17 SECOND DEGR~~.

18 If you have found the Defendant guilty you must answer the

19 following questions;

20

21

22

23

24

25

26

Was a deadly weapon used to commit the crime?

~ Yes No

Was·~the crime committed knowingly for the benefit of, at the
direction of, or in affiliation with a criminal gang, with the
specific intent to promote, further or assist the activities of the
gang? X A

Yes No +'" ,<:
DATED this I day of #-"--'""-"'''''__' 20/.....].

FORE PERSON
5 ();)-b
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IN ANO FOR THE COUNTY OF WASHOE.
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8 * * *
9 THE STATE OF NEVADA,

10 Plaintiff,

11 v.
Case No. CRll-1718B

12 ERNESTO MANUEL GONZALEZ,

13 Defendant.
I

14 -----------------,VERDICT

Dept. No. 4

15 We, the jury in the above-entitled matter, find the

16 defendant, ERNESTO MANUEL GONZALEZ, GUILTY of COUNT VI. MURDER of

17 the FIRST DEGREE.

18 If you have found the Defendant gUilty you must answer the

19 following questions:

20

21

22

23

24

25

26

Was a deadly weapon used to commit the crime?

~' Yes No

Was the crime committed knowingly for the benefit of, at the
direction of, or in affiliation with a criminal gang, with the
specific intent to promote, further or assist the activities of the
g~ng? v

1\ Yes No 7th
DATED this day of , 2o/~.

FOREPERSON

501--7



IN THE SECOND JUDICIAL DISTRICT COURT OF T~E STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

CODE 4245 FILE D
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8

9

10

11

* * *
THE STATE OF NEVADA,

Plaintiff,
Case No. CRll-1718B

v.

12 ERNESTO MANUEL GONZALEZ,

13 Defendant.
I

14 ---------------..,VERDICT

Dept. No. 4

15 We, the jury in the above-entitled matter, find the

16 defendant, ERNESTO MANUEL GONZALEZ, GUILTY of COUNT VII. CONSPIRACY

17

18

19

20

21

22

23

24

25

26

TO COMMIT MURDER.

DATED this 7
th

day of At-(qr-'__' 20L3..

FOREPERSON

5°'Fi>
13
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10
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Plaintiff, Case No. CR11-.1718B

Dept. No.4

12 ERNESTO MANUEL GONZALEZ,

13 Defendant.
14 II- ~I

15 UNUSED VERDICT FORMS
16 (PLEASE SEE AlTACHED)

17 III

18 11/,.
III

20 11/

21 11/

22 III

23 11/

24 III

25 11/

26 11/

27 11/

28 1/1
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2

3

4

5

6 UDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

7 FOR THE COUNTY OF WASHOE.

10

9 THE STATE OF NEVADA,

Dept. No. 4

Case No. CRll-171BB

matter, find the

UILTY of COUNT I.

DATED this _~_day of __---'.-- ' 20

v.

We, the jury in

defendant, ERNESTO MANUEL GONZALEZ,

8 '" "* *

13 Defendant.

14 ~!ERD

18

15

12 ERNESTO MANUEL GONZALEZ,

16

17 CONSPIRACY TO ENGAGE IN AN AFFRAY.

11

19

20

21

22

23

24

25

26

FOREPERSON
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matter, find the

Case No. CR11-1718B

Dept. No. 4

* * *

JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

v.

FOREPERSON

ERNESTO MANUEL GONZALEZ,

Defendant.

THE STATE OF NEVADA,

We, the jury in the

defendant, ERNESTO MANUEL GONZALEZ, NOT

CHALLENGE TO FIGHT RESULTING IN DEATH.

DATED this day of ----'\r--~' 20

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
0

23

24

25

26



DATED this day of ---4~--' 20

Case No. CR11-1718B

Dept. No. 4

matter, find the

* * *

JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

THE COUNTY OF WASHOE.

IN THE SECO

FOREPERSON

THE STATE OF NEVADA,

v.

ERNESTO MANUEL GONZALEZ,

Defendant.

We, the jury in

defendant, ERNESTO MANUEL GONZALEZ,

CARRYING A CONCEALED WEAPON.

1

2

3

4

5

6

7

8

9
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11
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13

14
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16

17
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19

20

21

22

23

24

25

26



matter, find the

Case No. CRII-1718

Dept. No. 4

* * *

JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

FOR THE COUNTY OF WASHOE.

IN THE SECD

-FDREPERSON

We, the jury in the above

defendant, ERNESTO MANDEL

DISCHARGING A FIREARM IN A STRUCTURE.

DATED this day of -----"o~---, 20

THE STATE OF NEVADA,

v.

ERNESTD MANUEL GONZALEZ,

Defendant.

1

2

3

4

5

6

7

8

9

10

11
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13

14

15
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19
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23

24
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6 JUDICIAL DISTRICT COURT OF THE STATE OF'NEVADA,

7 THE COUNTY OF WASHOE.

MURDER OF

Dept. No. 4

Case No. CRII-1718B

matter, find the

FOREPERSON

__day of __~.- ' 20DATED this

v.

We, the jury in

defendant, ERNESTO MANUEL GONZALEZ,

10

8 '* * *'

11

9 THE STATE OF NEVADA,

12 ERNESTO MANUEL GONZALEZ,

13 Defendant.

14 ~:..=E~=
15

16

17 THE SECOND DEGREE.
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18

25
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6 JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

7 THE COONTY OF WASHOE.

MORDER

20

Dept. No. 4

Case No. CRII-1718B

ed matter, find the

FOREPERSON

DATED this day of ~.--

v.

We, the jury in

defendant, ERNESTO MANUEL

8 * * *

17 of the FIRST DEGREE.

16

15

18

19

20

21

9 THE STATE OF NEVADA,

10

11

23

12 ERNESTO MANUEL GONZALEZ,

13 Defendant.

14 ~/ERDIC

24

25

26
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7 D FOR THE COUNTY OF WASHOE.

of COUNT VII.

Dept. No. 4

Case No. CRII-1718B

matter! find the

v.

Defendant.
/

~ERDICT
We, the jury in

ERNESTO MANUEL GONZALEZ,

CONSPIRACY TO COMMIT MURDER.

defendant, ERNESTO MANUEL GONZALEZ,

9 THE STATE OF NEVADA,

8 * * *
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11

12

14

17

15

16

13

19

20
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24
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DATED this day of ---------'!t<---' 20

FOREPERSON
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

1 CODE 4050 F I LED
AUG 07 2013
J~~RK
BY:~

9 STATE OF NEVADA,

10 Plaintiff,

11 vs.

Case No. CR11·1718B

Dept. No.4

12 ERNESTO MANUEL GONZALEZ,

13 Defendant.
14 11 ,1

15

16

§tipulation to Waive Separate Penaltv..Hearing

17 Comes now, Emesto Manuel Gonzalez, by and through his counsel of record, David

16 R. Houston Esq., and the State of Nevada, by and through Deputy District Attorney Karl S.

19 Hall Esq., and enters into this stipulation to waive a separate penally hearing pursuant to

20 NRS 175.552(2). This Waiver of the Separate Penally hearing before the impaneled jury

21 is done knowingly, willingly and voluntarily with a full understanding of the rights given up

22 by this stipulation. I understand that the Trial Judge will now preside over the sentencing

23 process and render a sentence deemed appropriate under all of the facts and

24 circumstances presented at trial and at sentencingc: _ /lA!~
25 9:;> 1ft/!3 'Ak=~.: :;;;J::i27u David,R Houston Esq-; 7- /.3
28 Karl S. Hall Esq. ;:j;;lf
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4

5

6

CODE:
DAVID R HOUSTON, ESQ.
Nevada Bar No. 2131
LAW OFFICE OF DAVID R. HOUSTON
432 Court Street
Reno, Nevada 89501
(775) 786-4188
Attorney for Defendant

F I LED
Electronically

08-14-2013:12:40:26 PM
Joey Orduna Hastings

Clerk of the Court
Transaction # 3922526

7 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

8 IN AND FOR THE COU1'lTY OF WASHOE.

9 ** *
10

11 THE STATE OF NEVADA,

12

13 vs.

Plaintiff, Case No. CRll-1718

Dept. No.4

14 ERNESTO MANUEL GONZALEZ,

15

16

17

18

19

20

21

22

23

24

25

26

Defendant.

--------~---_/

MOTION FOR A NEW TRIAL

Comes now, Emesto Manuel Gonzalez, by and through his attorneys, David R Houston, Esq.

and Kenneth E. Lyon lIT, Esq., and moves this Court for its Order granting a new trial in this case.

This Motion is based upon NRS 176.515, the attached memorandum ofpoints and authorities, the

records and pleadings on file in this case, and any oral argument which the court may require at the

hearing on the motion.

The exhibits attached to this Motion are Exhibit I (Fourtb Information SuppleD1enting

Indictment); Exhibit 2 (Jury Instructions); Exhibit 3 (Defendant's Refused Instructions); Exhibit 4 (J

Questions transcript); and Exhibit 5 (Iury Questions and Court Response).

MEMORANDUM OF POINTS AND AUTHORITIES

1



i I.

2 STATEMENT OF FACTS

3 The State charged Mr. Gonzalez in a seven count infonnation with an assortment of criminal

4 offenses arising out of a brawl between the Hells Angels and Vagos motorcycle associations at the

5 Sparks Nugget on September 23, 2011.' The case went to trial. During the course of the trial, Mr.

G Gonzalez contended that Count<; II, V and VI were multiple versions of a single offense - the killing of

7 Mr. Pettigrew, and that the multiplicitous charges could prejudice Mr. Gonzalez by claiming that

8 several crimes ofmurder had been committed when there was really only one. Consequently,:Mr.

9 Gonzalez asked the Court to direct the State to elect the charge on whic~ it wanted to proceed. The

10 Court denied Mr. Gonzalez's motion.

11 Toward the close ofthe trial, the Court and counsel conferred on the jury instructions to be

12 gIven. Counsel for Mr. Gonzalez objected to certain proposed instructions by the State, and proposed

13 others. The Court decided the matter andchose which instructions would ultimately be given,2 after

14 rejecting several ofMr. Gonzalez1s proposed instructions.3

15 When the jury retired to deliberate, it had two legal questions for the Court. During a telephone

16 conference with counsel on August 7,2013, the Court determined not to answer either question

17 directly despite the arguments of counse1.4 The two jury questions, and the Court's response, were:

18 Juror number 6: "Legal question. Looking at instruction number 17; if a person has no

19 lmowledge of a conspiracy, but their actions contribute to someone else's plan, are they guilty of

20 conspiracy?5

21 The Court's answer was: "It is not proper for the Court to give you additional instruction on

22 how to interpret instructions in light of all the other instructions.n

23

24 11----------
25

26

1Exhibit 1 (Fourth Infonnation Supplementing Indictment).
2 Exhibit 2 (Jury Instructions).
3 Exhibit 3 (Defendant's Refused Instructions).
4 Exhibit 4 (Jury Questions transcript); Exhibit 5 (Jury Questions and Court Response)
s Exhibit 4 (Jury Questions transcript). p. 3, 11 9-13; Exhibit 5 (Jury Questions and Court Response).

2
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1 And another question: People in here are wondering if a person can only be guilty of second

2 degree murder, or first. Can it be both?,,6

3 The Court1s answer was: "You must reach a decision on each count separate and apart from

4 each other count. II

5 Within less than an hour, the jury reached a verdict, which convicted Mr. Gonzalez on all

6 counts of the infonnation.

7 Mr. Gonzalez contends that (1) some of the Courtrs rulings on the jury instructions, and the

s resulting jury confusion effectively stripped Mr. Gonzalez ofhis only defense in the case; and (2) the

9 Court's denial ofIvfr. Gonzalez's motion to compel the State to choose among the three murder charges

10 caused additional jury prejudice and confusion. Taken together, these factors deprived Mr. Gonzalez 0

11 his right to a fair trial.

u n
13 ARGUMENT

14 A. The right of a defendant to present his case.

15 1. The requirements of Due Process.

16 The due process clauses of the Fifth Amendment,' made applicable to the States by Section 1

17 of the Fourteenth Amendment' to the United States Constitution, and Article 1, Section 8, paragraph 5

18 of the Constitution ofthe State ofNevada,9 impose proceduxa110 and substantivel
! restrictions on any

19

20

21

22

23

24

25

26

6 Exhibit 4 (Jury Questions transcript), p. 3, 11. 15-19; Exhibit 5 (Jury Questions and Court Response).
7 Prosecution by presentment, indictment; double jeopardy; self-incrimination; due process; property taken for
public use. No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in
time ofWar or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy aflife or
limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life. liberty, or
r:operty, without due process of law; nor shall private property be taken for public use, without just compensation.

Section 1. Citizensbip; privileges and immunities; due process; equal protection. All persons born or naturalized in
the United States -and subject to the jurisdiction thereof, are citizens ofthe United States and ofthe State wherein they
reside. No State shall make or enforce any law which shall abridge the privileges or immunities ofcitizens of the United
States; nor shall any State deprive any person of life, liberty, or property, without due process ofla.w; nor deny to any
ferson within its jurisdiction the equal protection of the laws.

"No person shall be deprived of life, hberty, or property, without due process of law."

3



~ govemment taking of the life, liberty or property ofpersons. Substantive due process prohibits

2 arbitrary government interference with a defendant's fundamental rights rooted in American history

3 and conscience.12

4 In criminal trials, due process requires that there be an opportunity to present every available

5 defense,13 and fundamental faimess requires that a defendant be afforded a meaningful opportwrity to

6 present a complete defense. 14 In Nevada, a defendant's right to propose jury instructions is on an equal

7 footing with that of the State, because standard instructions in criminal cases generally articulate the

8 State's theory of the case. IS

9 The defense has the right to have the jury instructed on its theory of the case as disclosed by the

10 evidence, no matter how weak or incredible that evidence may be.16 A defendant's jury instructions

11 may be phrased as a "duty to acquit" (llIf .. _, you must acquit"),17 and a positive instruction as to the

12 elements of the crime does not justify refusing a properly worded negatively phrased 'position' or

13 'theory' instruction (uyOll cannot convict the defendant, if ...,,).IB Specific jury instructions that

14

15

16

17

18

19

20

21

22

23

24

25

26

10 See Dist. Any's Office v. Osborne, 557 U.S. 52, at 67 (2009), citing and quoting Jones v. Flowers, 547 U.S. 220, at226~
39 (2006) (holding due process ensures procedural limitations on the government's power to strip away protected
entitlements, such as liberty interests).
II Medinav. California, 505 U.S. 437,446 (1992), citing and quoting Patterson v. New York, 432 U.S. 197,202 (1977),
(stating that due process in the criminal context requires adherence to fundamental principles ofjustice rooted in American
traditions and conscience).
12 Medinav. California, 505 U.S. 437, at 445 (1992); Gagnonv. Scarpelli, 411 U.S. 778, at 790 (1973) (holding
fundamental fairness is the touchstone ofdue process); Patterson v. New York, 432 U.S. 197, at 20l~02 (1977); Lisenba v.
California, 314 U.S. 219, at 222 (1941) (defining due process as the relatively indeterminable fundamental fairness
essential to the very concept of justice); Hurtado v. California, 110 U.S. 516, at 532 (1884) (stating that the substantive due
f:rocess clause acts as a bulwark against arbitrary government action).
3 Hoaglandv. State, 126 Nev. Adv. Op. No, 37 atp. 4 (2010), citing to Lindsey v. Nonnet, 405 U.S. 56, at 66 (1972), and

quoting American Surety Co. v. Baldwin, 287 U.S. 156, at 168 (1932); see also Washington v. Texas, 388 U.S. 14, at 19
(1967).
14 California v. Trombetta, 467 U.S. 479, at 485 (1984).
15 Carterv. State, 121 Nev, 759, at 767 fn. 21, 121 P.3d 592 (2005).
16 Hoaglandv. State, 126 Nev. Adv. Op. No. 37 atp. 4 (2010); Rosas v. State, 122 Nev. 1258, at 1266,147 P.3d 1101
(2006); Crawfordv. State, 121 Nev. 744, at 751, 121 P.3d 582 (2005); Valleryv. State, 118 Nev. 357, 372, 46 P.3d 66
(2002); Margetts v. State, 107 Nev. 616, at 619,818 P.2d 392 (1991); Geary v. State, 110 Nev. 261, at 264-65,871 P.2d
927 (1994); Harris v. State, 106 Nev. 667, at 670,799 P.2d 1104 (1990); Brooks v. State, 103 Nev. 611, at 613,747 P.1d
893 (1987); Robertsv. State, 102 Nev. 170, at 172-73, 171 P.2d 1115 (1986); Williams v. State, 99 Nev. 530, at 531, 665
P.2d260 (1983); Barger v. State, 81 Nev. 548, at 552, 407 P.2d 584 (1965).
17 Carter ..... State, 121 Nev. 759, at 765-67, 121 P.3d 592 (2005).
18 Craw/ordv. State, 121 Nev. 744, at 753, 121 P.3d 582 (2005),
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1 remind jurors that they may not convict the defendant ifproof of a particular element is lacking

2 ("Unless .. ". you must acquit. II) should be given upon request. 19

3 2. The jury instructions.

4 In this case, Mr. Gonzalez's only defense was that the killing was an act in defense of another.

s Mr. Wiggins was lying on th6 floor, and without any particular provocation, Messrs. Pettigrew and

6 Villagrana commenced to beat him. Wheri Mr. Pettigrew drew back to give Mr. Wiggins a kick in the

7 head with one of his large, heavy steel-toed boots, Mr. Gonzalez shot and killed Mr. Pettigrew.

8 Unfortunately for Mr. Gonzalez, he happened to be a member ofamotorcycle club, Mr.

9 Pettigrew was a member of a rival motorcycle club, and the incident took place in a popular local

10 family resort. These circumstances naturally produced outrage among genteel members of the public,

11 many ofwhom patronized the resort and took their friends and family there. Consequently, there was

12 a strong possibility ofjury prejudice in this case from the start.

13 The State's Fourth Information Supplementing Indictment alleged a number of different

14 theories on which Mr. Gonzalez might be convicted ofmurder. The charges theorized that Mr.

15 Gonzalez deliberately killed Mr. Pettigrew by lying in wait for him, that Mr. Gonzalez conspired with

16 other members ofhis club to kill Mr. Pettigrew, that Mr. Gonzalez was a party to a duel involving Mr.

17 Pettigrew, that Mr. Gonzalez aided and abetted Mr. Rudnick and Mr. Pettigrew in a fist fight by

18 shooting Mr. Pettigrew, and that Mr. Gonzalez maliciously and recklessly fIred a pistol in a crowded

19 room, disregarding the danger to others. The charging document alleged one or another form of

20 murder in three separate counts. claimed that Mr. Gonzalez and others were members of a I1 criminal

21 gang," and declared that Mr. Gonzalez killed Mr. Pettigrew in connection with this criminal gang. The

22 State's infonnation, written in a dense and orotund prose style, repeatedly emphasizes the association

23 ofMr. Gonzalez and his supposed crimes with the Ilcriminal gang" - the motorcycle club to which he

24 belonged.

25

26 19 Crawfordv. State, 121 Nev. 744, at 753, 121 P.3d 582 (2005); Brooks v. State, 103 Ney, 611, at 613-14, 747 P.2d 893
(1987); Margetts v. State, 107 Nev. 616, at 620,818 F.2d 392 (1991),

5



1 To prove its case, the State called a variety ofwitnesses, many of whom were unsavory

2 characters with self-serving stories. After nearly two weeks, the State rested. Mr. Gonzalez testified'

3 his own behalf, saying he had not agread with anyone to fight, and only wanted to save Mr. Wiggins

4 from being soccer-kicked in the head by Mr. Pettigrew.

5 Counsel for the State and Mr. Gonzalez then sat down with the Court to settle jury instructions.

6 Each counsel had previously offered proposed instructions, some ofwhich were merged or ignored,

7 and some ofwhich were refused by the Court.

8 Because Mr. Gonzalez testified, the major issues in the case involved his state of mind and his

9 credibility, as well as the credibility ofthe witnesses who testified against him. The bulk of the

10 problems with the jury instIuctions are in this area.

11 Notwithstanding the strictures of case law, Mr. Gonzalez did not stand on an equal footing 'With

1.2 the State when the Court chose the instructions it ultimately gave. The instructions on the mental

13 elements of the charged offenses - intent and knowledge - are weak and obscure, which gave the

14 advantage to the State and its prolix theories ofliability. Instructions Nos. 10, 13, 16A and 18 are

15 noticeably deficient here, because they leave a question of how much a defendant has to mow and

16 intend in order to be liable for the crime.

17 For example, the instruction on the law of conspiracy (No. I7io correctly states the law, as far

18 as it goes. However. the Court did not give the other explanatory instructions which accompanied it.

19 In isolation, and without further clarification, the instruction is unclear as to whether the defendant

20 must be a party to the unlawful agreement, or even have knowledge of a conspiracy by others, to be

21 liable. The first question posed by the jury raised this very point, but the Court declined to clarify it.

22 The instructio.n on the crime ofchallenge to fight (No. 20), given by the Court, conteins the

23 suggestion that a person can be vicariously liable for a death without being the challenger, the

24 challenged party, or one who gives, sends, receives or accepts the challenge. The instruction is unclear

25 as to whether the challenge to fight must be made by one individual to another person, or by an entire

26

20 This inslruction was offered by Mr. Gonzalez.

6
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1 group to another group. Where the statute requires a written or verbal challenge to fight~ the

2 instruction omits this element. The law also restricts liability to a certain group of named persons and

3 circumstances C'such a fightU
), while these limitations go unmentioned in the instruction. The

4 resulting ambiguities"expand the statute beyond its plain meaning. NRS 200.450 has never been

5 interpreted so broadly, and the jury instruction violates the common law role that criminal statutes are

6 to be strictly construed.21

7 The same is true of the instruction on aiding and abetting (No. 18). The instruction leaves an

8 open question in the mind of lay jurors as to whether the alleged aider and abettor need even be aware

9 that he is assisting someone else to conunit a crime. The jury1s first question to the Court suggests that

10 at least some of the jurors were confused on this issue, which the Cowt1s answer did nothing to clarify.

11 Finally, the State's "stripping l1 instruction (No. 35), given by the Court, is equally overbroad. It

12 goes further than the plain meaning of the narrowly-crafted language ofNRS 200.450, which restricts

13 the parties who can be held liable. The instruction creates a much larger cast ofpotential defendants

14 by referring to anyone who "fights. II Furthermore, at noted above, it is not clear from this instruction

15 what knowledge or intent is required for liability. The only clear feature of the instruction is that it

16 strips a defendant of the ability to invoke the defense of another.

17 Mr. Gonzalez did not stand on an equal footing with the State when it came to his own

18 proposed instructions. The Court refused those stating that Mr. Gonzalez1s theory of the case, if

19 believed by the jury, required acquittaJ.;22 that attempted to clarify the interaction of circumstantial

20 evidence on the issue of intent;23 that required moral certainty before using circumstantial eVidence;24

21

22

23

24

25

26

2\ Barber v. Thomas, 560 U.s, ----:> ----:> 130 S. Ct. 2499, at 2508-09 (2010); Bifulco v. United States, 447 U.S, 381, at 387
(1980); see also State v. Lucero, 127 Nev. Adv. Op. No.7, at 7, 249 P.3d 1226 (2011); Moare v. State, 122 Nev. 27 at 32,
126 P.3d 508 (2006); State v. Shill, 112 Nev. 18, 23, 909 P.2d 1180 (1996); Demosthenesv. Williams, 97 Nev. 611, at 614,
637 P.2d 1203 (1981); Wardv. State, 93 Nev. SOl, 569 P.2d 399 (1977); Sheriffv. Hanks, 91 Nev, 57, at 60, 530 P.2d 1191
P975); Ex parte Davis, 33 Nev. 309, at 318,110 P. 1131 (1910).

2 Exhibit 3 (Defendant's Refused Instructions), Instruction A.
23 Exhibit 3 (Defendant's Refused Instructions), Instruction B.
24 Exhibit 3 (Defendant's Refused Instructions), Inslruction C.



~ that emphasized the State's burden ofproof in establishing a "criminal gang;n25 and that instructed the

2 jurors to be skeptical ofplea-bargained testimony.26

3 3. The jurors' questions, and their answers.

4 All of these problems came to a head when the jurors asked their two questions. These

5 questions were purely legal. They did not deal with the application offucts to the law, aod both

6 counsel agreed the questions should both be answered "no."

7 The fITst question ("Looking at instruction number 17; if a person has no knowledge ofa

8 conspiracy, but their actions contribute to someone else's plan, are they guilty of conspiracy?ul7 made

9 it obvious that at least some ofthe jurors were confused about the knowledge required for conspirator

10 liability, and by inference, of the knowledge required for aider and abettor liability. As argued above,

11 the instructions given were vague on that same point. Over the strenuous objections of counsel for Mr.

12 Gonzalez, the Court declined to answer the question, and referred the jurors back to the same

13 instructions which had already confused them.

u The second question of the jurors ("People in here are wondering ifa person can only be guilty

~5 of second degree murder, or first. Can it be both?"i8 showed further confusion about the nature of the

~6 multiplicitous charges, discussed below. The straightforward and correct answer would have been

17 "no," perhaps adding nbecause there was only one killing." The Court's answer, however, was nyou

18 must reach a decision on each count separate and apart from each other count. II

19 Within less than an hour, the jury was back with their unanimous verdict - Mr. Gonzalez was

20 guilty on all cowls.

21 The rule oflaw is that instructions on every aspect oithe case must be given clearly, simply

22 and concisely, in order to avoid misleading the jury or in any way overemphasizing either party's

23 case.29 That requirement wasn't met in this case, and as the Nevada Supreme Court has remarked:

24

25

26

25 Exhibit 3 (Defendant's Refused I:nstructions), Instruction D.
26 Exhibit 3 (Defendant's Refused Instructions), Instruction E.
27 Exhibit 4 (Jury Questions transcript), p. 3, 11. 9-13; Exhibit 5 (Jury Questions and Court Response).
28 Exhibit 4 (Jury Questions transcript), p. 3,ll. 15-19; Exhibit 5 (Jury Questions and Court Response).
29 Rolandv. State, 96 Nev. 300, at 301-02, 608 P 2d 500,501 (1980).



1 IIAlthough charging to the limit may be justified to cover developing nuances ofproof, the jury should

2 have received an instruction limiting the number of conviction alternatives. The failure to do so was

3 error.n30

4 B. The multiplicitous charges

5 :Mr. Gonzalez has already pointed out that there was a danger ofprejudice in his case from the

6 beginning, created by the fact ofhis membership in a motorcycle club and that the claimed crimes took

7 place in a popular local resort This distinct possibility ofprejudice in this case increased with the

8 State's frequently repeated charges that the two motorcycle clubs were lI criminal gangs" and by

9 inference, that Mr. Gonzalez was a criminal gangster. The gratuitous and stereotypical portrayal, seen

lOin scores of motion picture and television shows produced over the last sixty years, ofmotorcycle

11 clubs as lawless, roving bands of hoodlums also added to the danger ofprejudice.

12 The State's multiplicitous charges, alleged the unlawful killing of Mr. Pettigrew io three

13 separate and different murder counts, added to that potential for prejudice. Multiple indictments create

14 the impression ofmore criminal activity than in fact occurred,31 and in this case gave the false

15 impression that Mr. Gonzalez, a middle aged office worker with a family, was in fact a one-man crime

16 wave.

17 The Nevada Supreme Court has not directly confronted the question ofwhether multiplicitous

18 charging can impermissibly prejudice a criminal defendant. Federal courts, however, have recognized

19 that allowing the government to prosecute multiplicitous charges may prejudice a defendant by falsely

2 a suggesting to a jury that a defendant has committed not one but several crimes.32 "Once such a

21 message is conveyed to the jury, the risk increases that the jury will be diverted from a careful analysis

22

23

24

25

26

30 Albitre v. State., 103 Nev. 281, at 284, 738 P.2d 1307 (1987).
31 UnitedStates v. Duncan, 850 F.2d 1104, at 1108 n. 4 (6th Cir.1988); see also United States v. Marquardt, 786 F.2d 771,
at 778 (7th Cir.1986)
3;! United States v. Johnson, 130 F.3d 1420, at 1426 (10th Crr. 1997); United States v. Morehead, 959 F.2d 1489, at 1505
(10th Cir.1992).



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

of the conduct at issue, and will reach a compromise verdict or assume that defendant is guilty on at

least some ofthe charges.,,33

That risk was manifest here. Another risk is that a defendant may also be prejudiced based on

the varying strength of the evidence on each multiplicitous count:

We recognize ... that the filing ofmultiple charges may be prejudicial
where the evidence of guilt as to some ofthe alleged offenses may be weak or
inconclusive. Under such circumstances, there is a risk that the jury may have
returned a verdict of guilty on counts as to which it may have otherwise formed a
reasonable doubt, solely because ofthe strength of the evidence on the remaining
counts.34

Mr. Gonzalez believes that he was prejudiced by the Staters proliferation of charges in this

case, and that what started as a risk became a reality with the jury's second question ("People in here

are wondering if a person can only be guilty of second degree murder, or first. Can it beboth?tI)35 and

the Court's answer "You must reach a decision on each count separate and apart from each other

count.1I This confirmed to the jurors that Mr. Gonzalez really was a one-man crime wave, and that the

Court thought the jury should ntbrow the book at him.n

III.

CONCLUSION

l\1:r. Gonzalez contends that these errors, taken in combinatio~deprived him ofthe right to a

III

III

III

III

III

III

33 United States 1'. Johnson, 130 F.3d 1420, at 1426 (lOth Cir. 1997), citing to United Stales 1'. Clarridge, 811 F.Supp. 697,
702 (D.D.C.1992).
34 United States 1'. Sherman, 821 F.2d 1337, at 1340 (9th Cir. 1987).
J~ Exhibit 4 (Jury Questions transcript), p. 3, It 15-19; Exhibit 5 (Jury Questions and Court Response).
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1 fair trial, and asks this Court to order a new one.

2 AFFIRMATION PURSUANT TO NRS 239B.030.

VID R HOUSTON, ESQ.
Nevada BarNo. 2131
LAW OFFICE OF DAVID R
HOUSTON
432 Court Street
Reno, Nevada 89501
(775) 786-4188
Attorney for Defendant

II

9

7

3 The party executing this d~cument hereby affirms that this document submitted for recording

4 does not contain the social security number of any person or persons, pursuant to NRS 239B.230.

5 Daied this~ day of August, 2013.

6

8

13

10

12

14

15

16

17

18

19

20

21

22

23

24

25

26
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IN AND FOR THE COUNTY OF WASHOE .

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

DA # 434444

SPD 11-8996

CODE 1795
Richard A. Gammick
#001510
P.O. Box 300B3
Reno, NV 89520-3083
(775) 328-3200
Attorney for Plaintiff

FILE 0
JUL 22 2013 @, \r.CO 0..0\.

~CU;RK
Bj:~

• • •8

9

10

11

THE STATE OF NEVADA,

v.

plaintiff,
Case No. CR11-1718E)

Dept. No. 4
12 @E6M=Tf!'L:Mi:dMl.'Mf. l~,·........
13 ERNESTQ MANUEL GONZALEZ (Bl,

14
Defendants.

15

16

17

------:-:-----_/

Fou,\'"
oIiIHIR8 INFORMATION SUPPLEMENTING INDICTMENT

18 RICHARD A. GAMMICK, District Attorney within and for the

19 County of Washoe, state of Nevada, in the name and by the authority

20 of the State of Nevada, informs the above entitled Court that AFSAE

21' "'IL~"eMmI\ ."" ERNESTO MANUEL GONZALEZ, the defendants above nemed,

22 have committed the c:rimes' of:

23 / / /

24 / / /

25 / / /

26 / / /



1 COUNT t. CONSPIRACY TO ENGAGE IN AN AFFRAY, a violation of

2 NRS 199.480 and NRB 203.050, a gross misdemeanor, in the manner

3 following, to wit:

4 That the said defendants, STUART GARY RUDNICK, also known

5 as ~JABBERS" and ERNESTO MANUEL GONZALEZ, both Vagas gang members and

6 CESAR VILLAGRANA and JEFFREY PETTIGREW, both Hell's Angels gang

7 members did, at Sparks township, within the County of washoe, State

e of Nevada, on or about the 23rd day of September A.D., 2011, conspire

9 with their respective gang members and/or each other to engage in an

10 affray, and in furtherance of the conspiracy, defendant CESAR

11 VILLAGRANA and ERNESTO MANUEL GONZALEZ shot rival gang members.

12 COUNT II. CHALLENGE TO FIGHT RESULTING IN DEATH WITH THE

13 USE OF A DEADLY WEAPON, a violation of NRS 200.450, NRS 200.010. NRS

14 200.030, NRS 193.165, MRS 199.480, 195.020 and NRS 193.168, a felony,

15 in the manner following, to wit:

16 That the said defendants, STUART GARY RUDNICK, also known

17 as "JABBERS", CESAR VILLAGRANA and ERNESTO MANUEL GONZALEZ, did on or

18 about the 23rd day of September A.D., 2011, while within John

19 Ascuaqa's Nugget, at Sparks Township, Washoe County, Nevada, cause,

20 give or send a challenge to fight and/or have agency in causing the

21 death of another after a challenge to fight resulting in the death of

22 a human being.

23 The Defendants above named are responsible under one or

24 more of the following principles of criminal liability, to wit:

25 1) by the Defendants directly committing the acts constituting the

26 offense; and/or 2) by the Defendants, having the intent to commit

2



1 challenge to fight or to accept a challenge to fight, conspiring with

2 each other to commit the offense of challenge to fight or to accept

3 such a challenge to fight whereby each co-conspirator is vicariously

4 liable for the acts of the other co-conspirators when the acts are

5 done in furtherance of the conspiracy; and/or 3} by the Defendants

6 having the intent to commit the crime of challenge to fight, and

7 aiding and abetting each either directly or indirectly whether

8 present or not.

9 SpecificallYI that the said defendant, STUART GARY RUDNICK,

10 also known as "JABBERS", a Vagos gang member, did upon previous

11 concert and agreement, give or send a challenge to fight to Hell's

12 Angel gang member JEFFREY PETTIGREW and JEFFREY PETTIGREW's co-

13 conspirator and fellow Hell's Angel gang member and agent, defendant

14 CESAR VILLAGRANA. That JEFFREY PETTIGREW and his fellow gang

15 member (5) and co-conspirator accepted the challenge to fight and did

16 fight with defendant STUART GARY RUDNICK, also known as "JABBERS n and

17 his co-conspirators, other Vagos gang members, which fight involved

18 the use of deadly weapons. That said fight ended with the shooting

19 death of JEFFREY PETTIGREW, a human being who died on or about the

20 24th day of September A.D., 2011, by Vagos gang member and co-

21 conspirator, defendant ERNESTO MANUEL GONZALEZ, and/or

22 That the said defendant, Vagos gang member I GARY STUART

23 RUDNICK, also known as UJABBERSn and Hell's Angel gang member JEFFREY

24 PETTIGREW did verbally challenge each other to fight and did directly

25 or indirectly, counsel, encourage l hire l command, induce or otherwise

26 procure other Vagos gang members and Heills Angel gang members, and

3



1 ERNESTO MANUEL GONZALEZ and CESAR VILLAGRANA to fight and did either

2 by fighting or by giving or sending for himself or herself or for any

3 other person, the challenge to fight or by receiving for themselves

4 or for any other person, the challenge to fight, did cause a fight

5 where deadly weapons were used during said fight by STUART GARY

6 RUDNICK'S, also known as "JABBERS" and JEFFREY PETTIGREW'S respective

7 agents, defendants CESAR VILLAGRANA and ERNESTO MANUEL GONZALEZ

8 resulting in the death of JEFFREY PETTIGREW who died from a gunshot

9 wound on the 24th of September, 201l.

10 And that CESAR VILLAGRANA and ERNESTO MANUEL GONZALEZ,

11 being responsible as principles to the fight did aid and abet GARY

12 STUART RUDNICK, also known as ~JABBERS" and JEFFREY PETTIGREW in the

13 fight by said defendants counseling each other in furtherance of

14 issuing or accepting a challenge to fight, and/or by providing backup

15 to each other, and/or congregating in a group in order to fight

16 together, and/or encouraging each other to engage in or accept the

17 challenge to fight, and/or each group encircling members of the

18 opposing group, and/or participating in a stand-off situation and/or

19 intimidating members of the rival gang, and/or harassing members of

20 the rival gang, and/or otherwise acting in concert.

21 That said challenge to fight and the subsequent fight was

22 committed knowingly for the benefit of, at the direction of, or in

23 affiliation with, a criminal gang, with the specific intent to

24 promote, further or assist the activities of the criminal gang.

25 III

26 III

4
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3 to wit:

1

2

COUNT III. BATTERY WIT

NRS 200.481 (2) (e) and NRS 193.168,

DEADLY WEAE N a violation of

the manner following,

4 That the said defendant, CE$ , LLAGRANA, on or about the

5 23rd day of Septembar A. D., 2011, at Sp ks Township, within the

10 GARCIA in the leg.

That said battery ith the use of a deadly weapon was

I by shooting DIEGONevada, with a deadly weapon, t

County of Washoe, State of Nevada, d~ wi fully and unlawfully use

force and violence upon the person It. DIEGO at John Ascuaga I s

Nugget, 1100 Nugget Avenue, in thel'CitY of Washoe County,

6

7

8

9

11

12 committed knowingly for the benefit of, at the direction of, or in

13 affiliation with, a criminal gang, with the specific intent to

14 promote, further or assist the activities of the criminal gang.

the City of Sparks,

a populated area in

Ascuaga's Nugget

N A STRUCTURE a Violation

llowing, to wit:

liciously and wantonly

VILLAGRANA, on or about the

COUNT IV. DISCHARGIN

County of Washoe, State of Nevada, id

discharge a 9mm handgun while ins~ of

HotellCasino, located at 1100 N~et Avenue

Washoe County, Nevada, an area designated as

of NRS 202.287, a felony, in the

That the said defendant,

23rd day of September A.D., 2011, at

17

22

16

15

21

18

19

20

23

24

25

26

Washoe County, Nevada.

III

III

III

5



1 COUNT V. CARRYING A CO EALED WEAPON, a violation of NRS

Ascuaga's

county of

about the

to wit:

of September A.D., 2011, at par

Washoe, State of Neva~id will ly and unlawfully,

have concealed upo~s person a ce~n handgun at John

Nugget located ~lDD Nugget Avenue i~rks, Washoe

carry and

202.350, a felony,

That the

23rd day4

7

5

6

2

3

a county, Nevada.

9 COUNT CA~RYING A CONCEALED WEAPON, a violation of NRS

10 202.350, a felony, (F200) in the manner following, to wit:

11 That the said defendant, ERNESTO MANOEL GONZALEZ, on or

12 about the 23rd day of September A.D., 2011, at Sparks Township,

13 within the County of Washoe, State of Nevada, did willfully and

14 unlawfully, carry and have concealed upon his person a certain

15 handgun at John Aacuaga's Nugget located at 1100 Nugget Avenue in

16 Sparks, Washoe County, Nevada.
E"

17 COUNT vg DISCHARGING A FIREARM IN A STRUCTURE a
7

18 violation of NRS 202.287, a felony, in the manner following, ~o wit:

19 That the said defendant. ERNESTO MANUEL GONZALEZ, on or

20 about the 23rd day of September A.D., 2011, at Sparks Township,

21 within the County of Washoe, State of Nevada, did maliciously and

22 wantonly discharge a .40 caliber handgun while inside of John

23 Ascuaga's Nugget Hotel/Casino, located at 1100 Nugget Avenue in the

24 City of Sparks, Washoe County, Nevada, an area designated as a

25 populated area in-washoe County, Nevada.

26 / / /

6
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DEADLY WEAPON, a violation of NRS 200.010, NBS 200.030, NRS 193.165

and NRS 193.168, a felony, committed in the manner following to wit:

That the said Defendants ERNESTO MANDEL GONZALEZ a Vagas

1

2

3

4

;;:
COUNT ¢. MURDER OF THE SECOND DEGREE WI'l:H THE USE OF A

5

6

7

8

9

10

11

gang member and, CESAR VILLAGRANA a Hell's Angel gang member, on or

about the 23rd day of September, 2011, did aid and abet GARY STUART

RUDNICK, also known as "JABBERS" a Vagas gang member and JEFFERY

PETTIGREW a Hell's Angel gang member in the commission of an affray

with the use of a deadly weapon, that during the course of the affray

the said defendants did maliciously fire deadly weapons inside of

John Ascuaga's casino, located in a congested area in Sparks, Washoe

12 County, Nevada. That the said discharging of handguns during the

13 affray was in general malignant recklessness of others' lives and

14 safety of other people or in disregard of social duty and as a

15 foreseeable consequence of the shooting, JEFFREY PETTIGREW, a human

16 being, was killed and murdered suffering multiple gunshot wounds from

17 which he died on September 24th, 2011.

18 That said affray and discharge of a handgun inside of a

19 structure with the use of a deadly weapon was committed knowingly for

20 the benefit of, at the direction of, or in affiliation with, a

21 criminal gang, with the specific intent to promote, further or assist

22 the activities of the criminal gang.

23 III

24 III

25 III

26 III

7



1

-gr:.
COUNT ~ MURDER WITH A DEADLY WEAPON, a violation of NRS

•
2 200.010 and NRS 200.030, WRS 193.165, NRS 193.168 a felony, (F720l in

3 the manner following;

4 That the said defendant ERNESTO MANUEL GONZALEZ on the 23rd

5 day of September A.D., 2011, or thereabout, and before the filing of

6 this Information, at and within the County of Washoe, State of

7 Nevada, did willfully, unlawfully, and with malice aforethought, kill

8 and murder JEFFREY PETTIGREW, a human being, by means of shooting

9 into the body of JEFFREY PETTIGREW with a deadly weapon, to wit: a

10 pistol, thereby inflicting mortal injuries upon the said JEFFREY

11 PETTIGREW from which he died on September 24, 2011, said killing

12 being {11 willful. deliberate, and premeditated; and/or (2~ committed

13 by Defendant lying in wait to commit the killing, said Defendant

14 being responsible under one or more of the following principles of

15 criminal liability, to wit: (1) by directly committing the act;

16 and/or (2) by Defendant conspiring with GARY RUDNICK and other Vagos

17 members or associates, with the specific intent that a killing occur,

18 whereby each conspirator is vicariously liable for the foreseeable

19 acts made in furtherance of the conspiracy.

20 Further, that the murder was committed knowingly for the

21 benefit of, at the direction of, or in affiliation with, a criminal

22 gang, and with the specific intent to promote, further or assist the

23 activities of the criminal gang, to wit: the Vagos.

24 / / /

25 / / /

26 / / /

8



1
'3ZiI

COUNT)( CONSPIRACY TO COMMIT MURDER, a violation of NRS
•

2 199.480, NRS 200.010, NRS 200.030, a felony, in the manner following:

3 That the said defendant ERNESTO MANUEL GONZALEZ on the 23rd

4 day af September A.D., 2011, or thereabout, and before the filing of

5 this Information, at and within the County of Washoe, state of

6 Nevada, did willfully, unlawfully, did conspire with GARY RUDNICK and

7 other vagas members or associates to kill and murder JEFFER~Y

8

9

PETTIGREW, a human being, and in furtherance of the conspiracy did

commit the acts in Count~ said acts being incorporated by this

10 reference as though fully set forth here.

11

12 All of which is contrary to the form of the statute in such

13 case made and provided, and against the peace and dignity of the

14 State of Nevada

15 AFFIRMATION PURSUANT TO NRS 239B.030

16 The under~igned does hereby affirm that the preceding

17 document doe~ not contain the social ~ecurity number of any person.

23

24 PCN SPPD0022354C-GONZALEZ
peN SPPD0022064C-GONZALEZ

25 PCN SPPD0022352C-VILLAGRANA

18

19

20

21

22

26

Dated this lQl!fto

J).... rr

0701CRl1171BLDTHIRDSOPPIND

day of July

~...l,! ~O I~
RICHARD A. GAMMICK
District Attorney

By iliA"""", SmJ"
AMOS STEGE
9200
Dept:lty District

9

, 2013.
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F I LED
AUG 07 2013

J~8CiA'RK
BY:~

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

THE STATE OF NEVADA,

Plaintiff,
Case No. CRll-1718

v,
Dept. No. 4

ERNESTO MANUEL GONZALEZ (B)

13 Defendant.

14 I

15 LADIES AND GENTLEMEN OF THE JURY:

16 It is my duty as judge to instruct you in the law that

17 applies to this case~ and it is your duty as jurors to follow the law

18 as I shall state it to you, regardless of what you may think the law

19 is or ought to be. On the other hand, it is your exclusive province

20 to determine the facts in the case, and to consider and weigh the

21 evidence for that purpose. The authority thus vested in you is not

22 an arbitrary power, but must be exercised with sincere judgment,

23 sound discretion, and in accordance with the rules of law stated to

24 you.

25

26 Instruction No.-l__



",r,.
, .

1

2

3

4

5

6

7

8

9

10

11

12

13

1.

15

16

17

18

19

20

21

22

23

2.

25

\ 26
,
\

If in these instructions, any rule, direction or idea is

stated in varying ways, no emphasis thereon is intended by me and

none must be inferred by you. For that reason, you are not t<? single

out any certain sentence, or any individual point or instruction, and

ignore the others, but you are to consider all the instructions as a

whole and to regard each in the light of all the others.

Instruction No. __d.."--__



1 If, during this trial, I have said or done anything which

2. has suggested to you that I am inclined to favor the position of

3 either party, you will Dot be influenced by any such suggestion.

4 I have not expressed, nor intended to express any opinion

5 as to which witnesses are or are not worthy of belie£, what facts are

6 or are not established, or what inference should be drawn from the

7 evidence. If any expression of mine has seemed to indicate an

8 opiniDn re~ating to any of these matters, I instruct you to disregard

9 it.

10

11

12

13

14

15i.
17

18

19

20

21

22

23

24

25

26 Instruction No . ......3.J-__



1 r f •

1 It is the duty of attorneys on each side cf a case to object

2 when the other side offers testimony or other evidence which counsel

3 believes is not admissible.

4 When the court has sustained an objection to a question,

S the jury is to disregard the question and may draw no inference from

6 the wording of it or speculate as to what the witness would have said

7 if permitted to answer.

S

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26 Instruction No.~



Instruction No.

j ,

1 Nothing that counsel say during the trtal is evidence in

2 the case.

3 The evidence in a case consists of the testimony of the

4 witnesses and all physical or documentary evidence which has been

5 admitted,
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Instruction No.

1 A ~easonable doubt is one based on reason. It is not mere

2 possible doubt, but is such a doubt as would govern or control a

3 person in the more weighty affairs of life. If the minds of the

4. jurors, after the entire comparison and consideration of all the

5 evidence, are in such a condition that they can say they feel ap

6 abid~ng conviction of the t~th of the charge, there is not a

7 reasonable doubt. Doubt to be reasonable must be actual, not mere

a possibility or speculation.
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Instruction No.~

,

1 In every crime there must exist a union or joint operation

2 of act and intent.

3 The burden is always upon the prosecution to prove both act

4 and intent beyond a reasonable doubt.
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8Instruction No.

1 Every person charged with the corrnnission of a crime shall

2 be presumed innocent unless the contrary is proven by competent

3 evidence beyond a reasonable doubt. The burden rests upon the

4 prosecution to establish every element of the crime with which the

5 defendant is charged beyond a reasonable doubt.
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7
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1 There are two kinds of evidence: direct and

2 circumstantial. Direct evidence is direct proof o~ a fact, such as

3 testimony of an eyewitness _ Circumstantial evidence is indirect

4 evidence I proof of a chain of facts from which you could find that

5 another fact exists, even though it has not been proved directly.

6 Such evidence may consist of any acts, declarations or circumstances

7 of the crime. You are entitled to consider both kinds of evidence.

8 The law permits you to give equal weight to both, but it is for. you

9 to decide how much weight to give to any evidence.

10 If you are satisfied of the defendant's guilt beyond a

11 reasonable doubt, it matters not whether your judgment of guilt 1s

12 based upon direct or positive evidence or upon indirect and

13 circumstantial evidence or upon both.

14 It is for you to decide whether a fact has been provs1d by

15 circumstantial evidence. In making that decision, you must c~sider

16 all the evidence in the light of reason, common sense and expeLiencs.

17 You should not be concerned with the type of evidence' but

HI rather the relative convincing force of the evidence.
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10Instruction No.

1 Intent may be proved by circumstantial evidence. It rarely

:2 can be established by any other means. While witnesses may see and

3 hear and thus be able to give direct evidence of what a d~fendant

4 does or fails to do, there can be no eyewitness account of a state of

5 mind with which the acts were done or omitted, but what a defendant

6 does or fails to do may indicate intent Dr lack of intent to commit

? the of f ense charged"

B In determining the issue as to intent, the jury is entitled

9 to consider any statements made and acts done or omitted by the

10 accused, and all facts and circumstances in evidence which may aid

11 determination of state of mind.
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1 A Fourth Information Supplementing Indictment is a formal

2 method of accusing a defendant of a crime. It is not evidence of any

3 kind against the accused, and does not create any presumption or

4 permit any inference of guilt.
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1 The defendant ERNESTO MANUEL GONZALEZ is 'being tried ~pon
,

2 anFourth Information Supplementing Indictment which was filed ort the
I

3 22ndday of July, 2013, in the Second Judicial District Court,

4 charging the said defendant ERNESTO MANUEL GONZALEZ, with:

5

6

7

8

9

10

11

12

13

14

15

16

COUNT t. CONSPIRACY TO ENGAGE IN AN AFFRAY, a violat~on of

NRS 199.480 and NRS 203.050, a gross misdemeanor, in the manner I

following, to wit:

That the said defendants, STUART GARY RUDNICKI also k~own,
as '\JABBERSIt and ERNESTO MANDEL GqNZALEZ, both Vagos gang member,s and

CESAR VILLAGRANA and JEFFREY PETTIGREW, both Hell's Angels gang

members did, at Sparks township, within the County of Washoe, S~ate

of Nevada, on or about the 23rd day of September A.D., 2011, coJsPire

with their respective gang members and/or each other to engage ~n an

affray, and in furtherance of,the conspiracy, defendant CESAR

VILLAGRANA and ERNESTO MANUEL GONaALEZ shot rival gang members.

COUNT II. CHALLENGE TO FIGHT RESOLTING IN DEATH WITH ~HE

17

18

USE OF A DEADLY WEAPON, a violation of NRS

200.030, NRB 193.165, NRB 199.480, 195.020

200.450, MRS 200.01.0.1 NRS

and NRS 193.168, a fe~Ony,
I

19 in the manner following, to wit:

20 That the said defendants, STUART GARY RUDNIGK, also known

21 as "JABBERS", CESAR VILLAGRANA and ERNESTO MANUEL GONZALEZ, did ,on or

22 about the 23rd day of September A.D., 2011, while within' John

23 Ascuaga's Nugget, at Sparks Township, Washoe county, Nevada, cau~e,

24 give or send a challenge to fight and/or have agency in causing ~he,
25 III

26 III



,,

1 death of another after a chal~enge to fight resulting in the death of

a human being.2

3

,

orI,The Defendants above named is responsible under one more

of the following principles of criminal liability, to wit:4

5 11 by the Defendants directly committing the acts
i

constituting!the,
6

7

8

9

10

11

12

13

14

15

16

17

18

19

offense; and/or 2) by the Defendants, having the intent to commit
i

challenge to fight or to accept a challenge to fight, conspiring wifh
!

each other to commit the offense of challenge to fight or to acqept

such a challenge to fight whereby each co-conspirator is vicariously

liable for the acts of the other co-conspirators when the acts are

done in furtherance of the conspiracy; and/or 3) by theDefendanus, I
having the intent to commit the crime of challenge to fight, and

I

aiding and abetting each either directly or indirectly whether I

present or not.

SpecificallYr that the said defendant, STUART GARY RudNICK,
I

also known aa "JABBERS", a Vago5 gang member l did upon previous I

concert and agreement, give or send a challenge to fight to Hell's
,

Angel gang member JEFFREY PETTIGREW and JEFFREY PETTIGREW's co- I

conspirator and fellow Hell's Angel gang member and agent, defeqdant

20 CESAR VILLAGRANA. That JEFFREY PETTIGREW and his fellow gang

21 member(s) and co-conspirator accepted the challenge to fight and did,
22 fight with defendant STUART GARY RUDNICK, also known as "JABBERSn and

I

23 his co-conspirators, other Vagos gang members, which fight involved

24 the use of deadly weapons. That said fight ended with the shoo~ing

25 death of JEFFREY PETTIGREW, a human being who died on or about ~he,

26 11/
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1

2

3

4

5

6

"

,
24th day of September A. D., ,2°111, by Vagos gan.g member and c.o-

conspirator, defendant ERNESTq MANUEL GONZALEZ, and/or
,

..Th<;lt the said defend,ant, Vagos gang member r GARY STUART

RUDNICK, also known as ~JA8BE~S" and Hell's Angel gang member J~FFREY

PETTIGREW did verbally challenge each other to fight and did di~ectly

or indirectly, counsel, encour:ag~, hire, command, induce or otherwise

procure other Vagos gang membeirs and Hell's Angel gang members, land

ERNESTO MANUEL GONZALEZ and CE:SAR VILLAGRANA to fight and did ei-ther

7

8

9

10 '

by fighting or by giving or

other person, the challenge

sepding for himself or herself or f~r any

tOI fight or by receiving for themsetves,

11

12

or for any other person, the challenge to fight( did cause a fight

where deadly weapons were used; during ,said fight by STUART GARY I'
13

14

RODNICKrS, also known as

agents, defendants CESAR

~JABBERS" and JEFFREY PETTIGREW'S resp~ctlve
!

VILLA~RANA and ERNESTO MANUEL GONKALEZ
,

15 resulting in the death of JEFFREY PETTIGREW who died from a gunspot

16 wound on the 24th of September~ 2011.
I

17 And that CESAR VILLA~AANA and ERNESTO MANDEL GONZALEZ, I

eaph

18

19

20

21

22

23

24

25

26

being responsible as a principie to the fight r did aid and abet
!

STUART RODNICK, also known as rJABBERS# in the fight by said

defendants counseling each other in furtherance of issuing or

accepting a challenge to fi9htl and/or by providing backup to,
other, and/or congregating in ~ group in order to fight together"

and/or encouraging each other to engage in or accept the challenge to,
fight r and/or each group encircling members of the opposing grouPr,
and/or participating in a stand-off situation and/o~

flf



1

2

3

4

5

6

7

intimidating members of the rival gang, and/or ~ara8sing members of

the ~lval gang, and/or otherwise acting in concert.

That said challenge to fight and the subsequent fight was

committed knowingly for the benefit of, at the direction of, ariin
!

affiliation with, a criminal gang, with the specific intent to

promote, further or assist the activit~e8 ·of the criminal gang.
i

COUNT III. CARRYING A CONCEALED WEAPON, a violation cif NRS

8 202.350, a felony, in the manner following, to wit:

9 That the said defendant, ERNESTO MANUEL GONZALEZ, on or

10 about the 23rd day of September A.D., 2011, at Sparks Township,

11 within the County of Washoe, State of Nevada, did willfully and

12 unlawfully, carry and have concealed upon his person a certain

13 handgun at John Ascuaga's Nugget located at 1100 Nugget Avenue ~n

14 Sparks, Washoe County, Nevada.

a vio~ation

j

COUNT IV. DISCHARGING A FIREARM IN A STRUCTORE

of NRS 202.287, a felony, in the manner following, to wit:

That the said defendant, ERNESTO MANUEL GONZALEZ, on or17

15

16

18

19

20

21

22

about the 23rd day of September A.D' I 2011, at Sparks Township,

within the County of Washoe, State of Nevada, did maliciously ana

wantonly discharge a .40 caliber handgun while inside of John
I

Ascua~als Nugget Hotel/Casino, located at 1100 Nugget Avenue in the

City of Sparks, Washoe County, Nevada, an area designated as a

23

24

25

26

populated area in Washoe County, Nevada.

coUNT V.. MURDER OF THE SECOND DEGREE WITH THE USE OFiA

DEADLY WEAPON, a violation of NRS 200.010, NRS 200.030, NRS 193.[65

and NRS 193.168, a felony, committed in the manner following to wit:



1 That the said Defendants ERNESTO MANUEL GONZALEZ a Vagos

2 gang member and, CESAR VILLAGRANA, a Hell's Angel gang member, on or
,

3 about the 23rd day of September, 2011, did aid and abet GARY STUART

4 RUDNICK, also known as "JABBERS n a Vagos gang member and JEFFERY

5 PETTIGREW, a Hell's Angel gang member in the commission of an a~fray

6 with the use of a deadly weapon, that during the course of the affray

I the said defendants did maliciously fire deadly weapons inside of

8 John Ascuaga's casino, located in a congested area in Sparks, Washoe
,

9 County, Nevada. That the said discharging of handguns during tne

10

11

12

13

14

15

16

17

18

19

20

affray was in general malignant recklessness of others' lives and,

safety of other people or in disregard of social duty and as a i
foreseeable consequence of the shooting, JEFFREY PETTIGREW, a human

I
being, was killed and murdered suffering multiple gunshot wounds from

which he died on September 24th, 2011.

That said affray and discharge of a handgun inside of '6

structure with the use of a deadly weapon was committed knowing~y for

the benefit of, at the direction of, or in affiliation with, a

criminal gang, with the specific intent to promote, further or ~ssist

the activities of the criminal gang.

COUNT VI. MURDER WITH A DEADLY WEAPON, a violation of NRS

21 200.010 and NRS 200.030, MRS 193.165, NRS 193.168 a felony, in tpe

22 manner following:

23 That the said defendant ERNESTO MANUEl:. GONZALEZ on the' 23rd

24 day of September A.D., 2011, or thereabout, and before the filing of

25 this Information, at and within the County of Washoe, State of

26 Nevada, did willfully, unlawfully, and with malice aforethought, kill



1 and murder JEFFREY PETTIGREW, a human being, by means of shooting

2 into the body of JEFFREY PETTIGREW with a deadly weapon, to wit:: a

3 pistol, thereby inflicting mortal injuries upon the said JEFFREY:

4 PETTIGREW from which he died on September 24, 2011, said killing
!. ,

5 being (1) willful, deliberate t and premeditated; and/or (2) committed

6 by Defendant lying in wait to co~t the killing, said DefendaD~

7 being responsible under one or more of the following pxinciples of

8 criminal liability, to wit: (1) by directly committing the act;

9 and/or (2) by Defendant conspiring with GARY RUDNICK and other Vagos

10 members or associates, with the specific intent that a killing o~cur,

11

12

whereby each conspirator is vicariously liable for the

acts made in furtherance of the conspiracy.

foreseeable
I

13 Further, that the murder was committed knowingly for the

14 benefit of, at the direction of, or in affiliation with, a crimi~al

15 gang, and with the specific intent to promote, further or assist· the

16 activities of the criminal gang, to wit: the Vagos.

11 COUNT VII. CONSPIRACY TO COMMIT MURDER, a violation ot NRS

18 199.460, NRS 200.010, NRS 200.030, a felony, in the manner following:

19 That the said defendant ERNESTO MANUEL GONZALEZ on tqel23rd

20 day of September A.D., 2011, or thereabout, and before the filing of

21 this Infor.mation, at and within the County of Washoe, State of

22 Nevada, did willfully, unlawfully, conspire with GARY RUDNICK and

23 other Vaqos members or associates to kill and murder JEFFEREY

24 PETTIGREW, a human being, and in furtherance of the conspiracy did

25 commit the acts in Count VI, said acts being incorporated by this

26 reference as though fully set forth here.
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1
I

To the charges stated in the Fourth information Supplementipg

2 Indictment, the defendant, ERNESTQ MANUEL GONZALEZ, plead ~NOT

3 GUILTY".
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8
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may

1

2

3

trKnowingly, II imports a knowledge that the facts exist which

constitutes the act or omission of a crime,· and does not require

knowledge of its unlawfulness. Knowledge of any particular fa6t
,

4 be inferred from the knowledge of such other facts as should put an

5 ordinarily prudent. person upon inquiry.

6

7

B

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26 Instruction No. -l~3~__
, I



..

1 The word ~willfully" when applied to the intent elem~t of

2 the charges contained in Counts I, II. III. means an act done O~

3 omitted and implies simply a purpose or willingness to commit t~e act

4 or to make the omission in question. The word does not require ;in
5 its meaning any intent to violate lawr or to injure another, or Ito

6 acquire any advantage.
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2

3

4
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B
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•,

The word ~willfully" when applied in criminal statutes,
. • I

charged in Counts IV, V, VI and VII relates to an act or om1ss~on

which is done intentionally, 'deliberately or designedly, as

distinguished from an act or omission done accidentally,

inadvertently or innocently.

25
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2

3

4
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B
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,
A person may be found liable for the commission of a crimel!f

the State proves beyond a reasonable doubt that he,or she committed

the crime; or by proving that therdefendant is liable by virtuelof

the doctrine. of vicarious liability as an aider and abettor or As a
I

co-conspirator.

26 Instruction No. -lu~4-__



1 In order for the defendant to be held accountable for Counts V,

2 VI and/or VII under theories of- vicarious liability (aiding and

3 abetting and/or conspiracy) the State must prove beyond a reasonable

4 doubt the defendant had the specific intent to commit the crime

5 charged.
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•

1 The defendant is oharged in Count I (Conspinlcy to Engage in an Affray), Count II (Challenge

2 to Fight Resulting in Death), Count VI{Murder with e Deadly Woopon), one! Count VII (Col15pi:<",y to

3 Commit Murder) withparticipation in a ccmspiracy.

4 A conspiracy is an agreement between two or more persons for an unlawful purpose. A person

5 who knowingly does any act to further the object ofa conspiracy, or otherwise participates therein, is

6 criminally liable as a conspirator. Evidence ofa coordinated series ofacts furthering the underlying

7 offense is sufficient to inferihe existence ofan agreement and support a conspiracy conviction.

B However, absent an agreement to cooperate in achieving the purpose ofa conspiracy, mere knowledge

9 of, acquiest;ence iD, or approval ofthat purpose does not make one a party to conspiracy.

10 The llD.lawful agreement or object is the essence ofthe crime of conspiracy. The crime is

11 completed upon the making ofan unlawful agreement regardless ofwhether the object ofthe.

12 conspiracy is effectuated.
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1 Aider and Abettor liability Defined

2 ~very person concerned in the commission of a felony, gross

3 misdemeanor or misdemeanor. whether the person directly commits the

4 act constituting the offense, or aids or abets in its commission, and

5 whether present or absent; and every person who, directly or. .
6 indirectly, counsels, encourages, hires, commands, induces or

7 otherwise procures another to commit a felony, gross misdemeanor or

8 misdemeanor is a principal, and shall be proceeded against and

"9 punished as such.
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1
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The elements of the crime of Affray are:

1. Two or more persons;

2. By agreement;

3._ Fight in a public place:

4. To the terror of the citizens of this state.

Instruction No.~
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1 The Element~ of the Crime of Challenge to Fight Resulting in

2 Death are:

3
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1. A person;

2. upon previous concert and agreement:

3. Fights with any other persoD, or;

4. Gives, sends or authorizes any other persan to give or
send a challenge to fight verbally ax in writing to any
other person and a fight OCCUrs;

5. A person having any agency in causing the death by either
fighting, or by giving or sending or receiving for himself
or herself or any other person, the challenge to fight,
and

6. Death ensues to a person in such a fight, or dies fram any
injuries received in such a fight.

Instruction No. ~O



The elements of carrying a concealed weapon are as follows:

1. The Defendant did unlawfully;

2 ~ Caxry concealed upon his or her .person any;

3. Pistol, revolver Qr other firearm .

.
•
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1 The crime of discharging a firearm. within a structure

2 consists of the following elements':

3

4
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B
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1. A Defendant withi...Q. a structure did;

2. maliciously or wantonly i

3 . discharge a firearm within the structure; and

4. the structure was locatec::J in.an area designated as a

populated area for the purpose of prohibiting the

discharge of weapons.

25
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The elements of the crime of Murder are:

1. The defendant did willfully and unlawfullyj

2. kill a human being;

3. with malice afore,thought, either express or implied.
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1 Murder is divided into two degre!=!s.

2 Murder of the first degree is murder which is willful,

~ deliberate.and premeditated.

4 Murder of the second degree is all other kinds of murder.

5

,;
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1 Malice aforethought, as used in Counts IV, V and VI in this

2 case, means the intentional doing of a wrongful act without legal

3 cause or excuse, or what the law considers adequate' provocation. The

4 condition of mind described as malice aforethought may arise, not

5 alone from anger, hatred, revenge or from particular ill will, spite

6 or grudge toward a person, but may also result from any unjustifiable

7 or unlawful motive or purpose to injure another, which proceeds from

8 a heart fatally bent on mischief, or with reckless disregard of

g' consequences and social duty.
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1 "Wanton conductfl is defined as reckless, heedless, malicious,

2 characterized by extreme recklessness, foolhardiness, recklessly

3 disregardful of the rights or safety of others or of consequences.
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1 Express malice is that deliber"'-te intention to unlawfully

2 take away the life of a- fellow creature, which is manifested by

3 external circumstances capable of proof.

4 Malice may be implied when no considerable provocation

5 appears or when all the circumstances of the killing show an

6 abandoned and malignant heart.
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Murder of the first degree is murder whicb is perpetrated

by means of any kind of willful~ deliberate r and premeditated

killing. A11 three elemE;lnts--willfulness, deliberatio~. and

premeditation--must be proven beyond areaaonahle doubt before an

accused can be convicted of first-degree murder.

Willfulness is the intent to kill. There need be no

appreciable space of time between formation of the intent to kill and

the act .of killing.

Deliberation is the process of determining upon a course of

action to kill as a result of thought, inclUding weighing the reasons

for and against the act:i-on and considering the consequences of the

action.

A deliberate determination may be arrived at in a shoxt

period of time. But in all cases "the determination must not be

formed in passion, or if formed in passion, it must be carried out

after there has been time fo~ the passion to subside and deliberation

to occur. A mere unconsidered !W-d rash impulse is not deliberate, .

even though it includes the intent to kilL

Premeditation is a design, a determination to kill,

distinctly forrned in the mind by the time of the killing .

Premeditation need not be for a day, an hour, or even a

minute. It may be as instantaneous as successive thoughts of the

mind. For if the jury believes from ~be evidence that the act

constituting the killing has been preceded by and has been the

III

III



1 result of premeditation, no matter how rapidly the act follows the

2 premeditatIon, it is premeditated.

3 The law does not undertake to. measure in units of time the

4 length of the period during which the thought must be pondered before

5 it can ripen into an intent to kill which is tJ:Uly deliberate and

6 premeditated.·. The time will vary with different inclividuala and

7 Under varying circumstances.

a The true test is not the duration of time, but rather the

9 extent of the reflection. _ A cold, calculated judgment and decision

10 may be arrived at in a short period of time, but a mere unconsidered

11 and rash impulse, even though it includes an intent to kill, is not

12 4eliberation and premeditation as will fix an unlawful killing as

1.3 murder of the f irat degree.
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1 Lying in wait is defined by law as watchin9r waiting, and

2 concealment' from the person killed with the intention of killing or

3 inflicting bodily injury upon that person.
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1 If you find the defendant committed the offense of

2 Challenge to Fight Resulting in Death, Fi!st Degree Murder, ox Second

3 Degree Murder then you must further determine whether the defendant

4 used a firearm. You should indicate your finding by checking the

5 appropriat~ box on the verdict forms. The burden is on the State to

6 prove beyond a reasonable doubt that a firearm or other deadly weapon

7 was llsed during the commission of the offenses.

B You are instructed that a fireanm is a deadly weapon.
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1 A criminal gang meaIlB:

2 1 . Any combination of persons;

3 2. organiz~d formally or informally, so conetructed that

4 the organization will continue its operation even if

5 individual members enter or leave the organization

6 which:

7 a. Has a common name or identifying symbol

B b. Has particular conduct. status and custom indicative

9 of it; and

10 c. Has as one of its common activities engaging in

11 criminal activity puniShable as a felouy, other

12 than the conduct which constitutes the primary

13 offense.
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The Elements of the Gang EDhancernent are as follows:

1. The defendant committed the crime,

2. For the benefit of, at the direction af, or in .

affiliation with a criminal gang;

3. With specific intent to promote, further or assist the

activities of the criminal gang.
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•,

Gang evidence is not admissible to show that the defendant is a

2 bad person or has a criminal propensity. You may only consider such

3 evidence in your determination as to whether the Vagos is a criminal

4 gang and whether the Defendant committed the offenses in Count II, V,

5 and VI knowingly for the benefit of, at the direction of, or in

6 affiliation with, a criminal gang, with the specific intent to

7 promote, further or assist the activities of the criminal gang.
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1 The killing of another person in self-defense or defense of

2 another is justified and not unlawful when the person who does the

3 killipg actually and reasonably believes:

4 1. That there is imminent danger that the assailant will either

5 kill him or any other person in his presence or company or cause

6 great bodily injury to him or any other person in his presence

7 or company; and

8 2. That it is absolutely necessary under the circumstances for him

9 to use in s~lf-defense or defense of another force or means that

10 might cause the death of the other person, for the purpose of

11 avoiding death or great bodily injury to himself or any other

12 person in his presence or company.

13 A bare fear of death or great bodily

justify a killing. To justify taking the

injury is not sufficient to,
life of another in self-

15 defense or defense of another, the circumstances must be sufficient

16 to excite the fears of a reasonable person placed in a similar

17 situation. The person killing must act under the influence of those

18 fears alone and not in revenge.

19 An honest but unreasonable belief in the necessity for self-

20 defense or defense of another does not negate malice.

21 The right of self-defense or defense of another is not available

22 to an original aggressor, tpat fs a person who has sought a quarrel

23 with the design to force a deadly issue and thus through his fraud,

24 contrivance, or fault, to create a real or apparent necessity for

25 making a felonious assault.

26



1 However, where a person, without voluntarily seeking, provoking,

2 inviting, Dr willingly engaging in a difficulty of his own free will,

3 is attacked by an assailant, he has the right to stand his ground and

4 need not retreat when faced with the threat of deadly force.

S ~ctual danger is not necessary to justify a killing in self-

6 defense or defense of another. A person has a right to defend from

7 apparent danger to the same extent as he would from actual danger.

S The person killing is justified if:

9 1. He is confronted by the appearance of imminent danger which

10 arouses in his mind an honest belief and fear that he or

11 another in his presence, is about to be killed or SUffer great

12 bodily injury; and

13 2. He acts solely upon these appearances and his fear and actual

14 beliefs; and

15 3. A reasonable person in a similar situation would believe

16 himself or another in his presence to be in like danger.

17 The killing is justified even if it develops afterward that the

18 person was mistaken about the extent of the danger.

~9 If evidence of self-defense, or defense of others is present,

20 the State must prove beyond a reasonable doubt that the defendant did

21 not act in self-defense or defense of others. If you find that the

22 state has failed to prove beyond a reasonable doubt that the

23 defendant did not act in self-defense or. defense of others, you must

24 find the defendant not guilty.

25

26 Instruction No.~



1 If you find that the defendant conspired andl or aided and

2 abetted Gary Rudnick in issuing or accepting a challenge to fight and

3 that the respective parties involved in the fight voluntariiy entered

4 into mutual combat knowing, or having reason to believe that it would

5 probably or may result in death or serious bodily injury to himself

6 or to others, no party having any agency in causing the death, either

7 by fighting or by giving or sending for himself or herself or any

B other person, or in receiving for himself or herse~f or for any other

9 person, the challenge to fight· is entitled to claim self-defense or

10 defense of others.
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1 Counts II, V, and VI contain mUltiple theories of liability.

2 For example:

3 _ Count II contains vicarious liability theories of conspiracy and

4 aiding and abetting;

5 Count V contains two theories of liability, conspiracy as well

6 as alleging that the defendant committed the crime; and

7 Count VI contains theories of liability on the charge of Murder

8 in the First Degree, these are: Premeditated and deliberate murder

9 and murder by lying in wait.

10 The law does not require, you the jury, to reach a unanimous

11 decision upon a specific theory of liability within each count so

12 long as you are all unanimous in rendering a decision on liability as

13 to each count.
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1 A witness who has specjal knowledge, skil~r experience,

2 training or education in a particular science, profession or

3 occupation is an expert witness. An expert witness,may give an

4 opinion as to any matter in which the witness is skilled.

5 You should consider such expert opinion and weigh the

6 reasons, if any, given for: it. '2'"ou are not bound, however, by suah

7 an opinion. Give it the weight to which you deem it entitled r

. 8 whether that be great or slight, and you may reject it, if, in your

9 jUdgment, the reasons given for it are unsound.

10 The opinions of experts. are to be considered by you in

11 connection with all other evidence in the ease. The same rules apply

12 to expert witnesses that apply to other witnesses in determining the

13 weight or value of such testimony.
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the testimony.

be worthy of credit.

testified; the manner and demeanor upon the witness stand; and the

to have acquired the knowledge of the facts to which the witness

apparent truthfulness of the testimony as well as -all other facta and

of the testimony which y~u believe is wortby of ~reditr and you may

disregard that portion of the testimony which you do not believe to

then it is your sworn duty to reconcile the conflict if you can, so

as to make one harmonious story of it all. If you cannot reconcile

these confiicts, then it is your duty to give credit to that portion

You are the sale judges of the credibility of each witness

who has testified and of the weight to be given to the testimony of

each. If you should find the evidence in this case to ·be in conflict r

In considering the credibility of witnesses and in

considering any conflict in testimony. you should take into

,circumstances shown by the evidence which affect the credibility of

consideration each witness' means of.knowledge; strength of memory

and opportunity far observations; the reasonableness or

_unreasonableness of the testimony; the consistency or inconsistency

of testimony; the motives actuating the witness; the fact, if it is a

fact, t~at the testimony has been contradicted, the witness' bias or

prejudice or interest in the outcome of this litigation; the ability
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1 Neither side is required to call' as witnesses all persons

2 who may have been present at any of the events disclosed by the

3 evidenc~ or who may appear to have some knowledge of these events t, .or

4 to produce all objects or documents mentioned or suggested by the

5 ev'idence.
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1 You are not called upon to return a verdict as to the guilt

'2 or innocence of any other person than the defendant. If the evidence

3 convinces you beyond a reasonable doubt of the guilt of the accused,

4 you should so find, even though you may believe one or more. other

5 persons are also guilty .
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1 A separate crime is charged against the defendant in each count.

2 You must decide each count separately. Your verdict on one count

3 should not control your verdict on any other count. If you find the

4 state fa~led to prove an element of a particular count you must find

5 the defendant not guilty as to that count.
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1 The flight of a person immediately after the commission of

2 a crime is not sufficient in itself to establish his guilt, but is a

3 fact which, if proved, may be considered by you in the light of all

4 other proved facts in deciding the question of his guilt or

5 innocence. The weight to which such circumstance is entitled is a

6 matter for the jury to determine.

7

8

9

10

11

12

13

l4

15

16

17

18

19

20

21

22

23

24

25

26 Instruction No. Jfdl

SII/



,
, ,. ,

1 On arriving at a verdict in thia case, you shall not

2 discuss or consider the subject of penalty or punishment as that is a

3 matter which will be decided later and must l;,'1ot in any way affect

4 your decision as to the innocence or guilt of the defendant.
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1 Although you are to COD.S1der only the evidence in the case

2 in reaching a verdict I you must bring to the consideration of the

3 evidence your everyday common sense and judgment as reasonable men

4 and women. ,Thus, you are not limited solely to what you see and hear

5 as the witnesses testify. You may draw reasonable inferences which

6 you feel are justified by the evidence, keeping in mind that such

7 inferences should not be based on speculation or guess.

a A verdict may never be influenced by sympathy, passion,

9 prejudice, or public opinion. Your decil3ion should be the product of

10 sincere judgment and sound discretion in accordance with these rules

11 of law.
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1 It is your duty as jurors to consult with one another and -

2 to deliberate, with a view of reaching an agreement, if you can do so

3 without violence to yoU! individual judgment. You each must decide

4 the case for yourself, but should do 50 only after a consideration of

5 the case wi th your fellow jurors I and you should not hesitate to

6 change an opinion when convinced that: it is erroneous. However, YCi>U

7 should not be influenced to vote in any way on any question submitted

8 to you by the singl.e fact that a majority of the jurors, or ~y of

9 them, favor such a decisi.on. In other wards, you should not

10 surrender your honest convictions concerning the effect or weight of

11 evidence for the mere purpose of returning a verdict or solely

12 because of the opinion of th.e other jurors.
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Upon retiring to the jury room you will select one of your

2
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7'

a
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number to act as foreperson l who will preside over your deliberat~ons

and who wi-II sigp. a verdict to which you agree.

When all twelve {12) of you have agreed upon a verdict, the

foreperson should sign and date the same and request the Bailiff to

return you to court.

C1rM,,:f)it.mht~
DISTRICT JUDGE
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1 Defendant Emesto Gcnzalez ....rts .. his theory ofdefense that he acted in lawful defense of

2 another. Ifyou find that Defundant Em.sto Gonzalez~in lawful defense of another .. set forth in

3 these instmctions you cannot convict him of Counts I, IIjIV. V, VI, VII. .

•
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Carter v. Stale. 121 Nev. 759, 147 P.3d 1101 (2006);

Crawford v. State, 121 Nev. 744, 121 P.3d 582



• •
1 Before you may rely on circumstantial evidence to conclude that a fact necessary to find the

2 defendant guilty has been proved, you must be convinced that the State have proved each fact essential

3 to that conclusion beyond a reasonable doubt.

, Also, before you may rely on circumstantial evidence to conclude that the defendant bad the

5 required intent or mental state, you must be convinced that the only reasonable conclusion supported

6 by the circumstantial evidence is that the defendant bad the required intent or mental state. Ifyou can

7 draw two or more reasonable conclusions from the circumstantial ~idence, and one of those

8 reasonable conclusions supports a finding that the defenclant did have the required intent or mental

9 state and another reasonable conclusion supports a finding that the defendant did not, you must

10 conclude that the required intent or mental state 'WaS not proved by the circumstantial evidence.

11 However, when considering circumstantial evidence, you must accept only reasonable conclusions and

Judicial Council o[California Criminai Jury
Instructions [CALCRIMI (2012), Instruction No.
225, available online at
http://www.courts.ca.gov/parlJlersldocwnentsicaicri
mjuryins.pdf



• •
1 For circumstantial evidence, alone, to be sufficient to sustain a conviction, the circumstances a1

2 taken together must: (I) exclude to a moral certainty every hypothesis but the single one of guilt; and

] (2) establish that single bypothesi, of guilt beyond a teasonable doubt.

,
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Legislative Counsel Bureau's annotations to NRs
48.025, citing 10 Bucluman v. State, 119 Nev. 201,
at 217, 69 P.3d 694 (2003) ("Circumstantial
evidence alene can certainly sustain a criminal
conviction. However, to be sufficient. all the
circumstances taken together must exclude to a
moral certainty every hypothesis but the single one
ofguilt."); Kinna v. State, 84 Nev. 642, 646. 447
P.2d 32,34 (1968) ("Ifthe circumstances, all taken
together, exclude to a moral certainty every
hypothesis but the single one of guilt, and establish
that one beyond a reasonable doubt, they are
sufficient."); State v. Sr(yder, 41 Nev. 453, at 461.
172 P. 364 (1918) r'lfthe circumstances, all taken
together, exclude to a moral certainty every
hypothesis but the single one of guilt, and establish
that one beyond a reasonable doubt, they are
sufficient. "); State v. Fronhofer, 38 Nev. 448, at
461,150 P. 846 (1915) (where circumstances alone
are relied upon, ''if there be no probable hypothesis
ofguilt consistent, beyond a reasonable doubt, with
the Jacts ofthe case, the defendant must be
acquitted'); State v. Mandich, 24 Nev. 336, 54 P.
516 (1898) elfthe circumstances, all taken
together, exclude to a moral certainty every
hypothesis but the single one of guilt, and establish
that one beyond a reasonable doubt, they are
sufficient."); State v. Rover, 13 Nev. 17, at 23
(1878) eThe evidence agalnst the accused musl be
such as to exclude, to a moral certainty, every
hypothesis but that ofhis guilt ofthe offense
imputed to him.').



• •
1 The fact that individual members committed felony crimes which benefitted the gang does not

2 lead necessarily to the conclusion that felonious action is a common denominator of the gang.

3 Likewise, just because certain members ofa hypothetical group play musical instruments, it does not

4 follow that the group is an orchestra.
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• •
1 You have heard testimony from -->, a wituess who had criminal charges pending

2 against him. That testimony was given in the expectation that he would receive fuvored treatment from

3 the government in connection with his case;

4 For this reasoD, in evaluating the testimony of " Y,Qn should consider the extent to

Instroction 4.9, Manual ofModel Criminal Jury
I",tructions for the District Courts ofthe Ninth
Circuit, Ninth ClIcui! J1l!Y Instructions Committee
(2010), citing to United States v. Tirouda, 394 F.3d
683, at 687-88 (9th Cir.2005), cert. denied, 547
U.S. 1005 (2006).

5 which or whether his testimony may have heen influenced by this factor. In addition, you shonld

____with greater caution than that of other witnesses.6 examine the testimony of
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1

2

3

•
5

RENO, NEVADA, WEDNESDAY, AUGUST 7, 2013, 3:52 P.M.

--000--

(The following proceedings were held in

chambers~ Defendant is not present,

counsel appearing telephonically.)

3

6 THE COURT: Hello, counsel.

I MR. HALL: Yes.

8 THE COURT: The jury has sent out the following

9 question: Juror number 6: Legal question. Looking at

10 instruction number 17, colon, if a person has no, underlined,

11 knowledge of a conspiracy, but their actions contribute to

12 someone else's plan, comma, are they guilty of conspiracy,

13 question mark.

14 MR. HOUSTON: No.

15 THE COURT: And another question underlined, colon.

16 People in here are wondering if a person can only be guilty

17 of second degree murder, or first. Can it be both. Question

18 mark.

19 MR. HOUSTON: No.

20 THE COORT: Mr. Houston, legally your answer may be

21 correct as to the first question, but not the second.

22 MR. HALL: Right, it's

23 THE COURT: Gentlemen, you have to identify when

24 you speak.

3
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4

1 MR. HALL: This is Karl. They can't convict him of

2 both first and second. But if they have no knowledge of a

3 conspiracy, then they canlt be guilty of copspiracy.

4 MR. HOUSTON: If they have no knowledge of the

5 conspiracy, we agree, they can't be guilty of the conspiracy.

6 But judge -- this is David Houston, I'm sorry. I was a

7 little confused. Did I hear the question correctly as to

8 whether the same person on the same, quote, victim could be

9 convicted of both second and first degree?

10 THE COURT: It is not indicating whether it's the

11 same the question doesn't enumerate that. The question

12 just says can you only be guilty of second degree murder or

13 first.

14 MR. HOUSTON: I think the answer to that would be

15 yes, you can only be guilty of second degree or first degree,

16 I don't think you could be gUilty of both.

17 MR. HALL: Right. This is Karl, I would agree with

18 that. One or the other.

19 THE COURT: I'm just reviewing your charging

20 document.' The second degree murder charge would be the count

21 5, which results from participating in an affray and

22 discharging a handgun. And the murder with a deadly weapon

23 charge, count 6, is -- results from willful, deliberate and

24 premeditated, or committed by lying in wait. Either by doing

4
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5

1 the act or conspiring with others, through vicarious

2 liability.

3 So you want me to answer both questions nol

4 MR. HOUSTON: That would be our preference, your

5 Bonor. Dave Houston here.

6 MR. HALL: Well, you could probably clarify it and

7 say that he could be guilty under anyone of the three

B theories. If he aids and abets, yes. If he did it as a --

9 as a principal who committed the crime. But if he has no

10 knowledge of the conspiracy, no. Not under a conspiracy

11 theory.

12 THE COURT: Correct.

13 MR. HOUSTON: Your Honor, Dave Houston here. Their

14 question is pretty simple in reference to the conspiracy, and

15 without editorializing and adding more, the answer

16 straightforwardly would be no.

I? THE COURT: Well, I have a little bit of a problem

18 with that, Mr. Houaton, becauae 17 isn't a complete statement

19 of what they have to find for conspiracy.

20 MR. HOUSTON: Right, the question was if you have

21 no knOWledge of the conspiracy, but somehow your actiona may

22 assist, can you be found guilty of the conspiracy.

23 THE COURT: No, the first part of the question is

24 looking at instruction number 17. They're asking me to

5
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1 interpret instruction number 17.

2 MR. HOUSTON: Right, and your Honer, Dave HOllston

3 again, can you read the question one more time to us? On the

4 conspiracy issue?

5 THE COURT: It says: Looking at instruction number

6 17. If a person has no knowledge of a conspiracy, but their

7 actions contribute to someone else's plan, are they guilty of

a conspiracy.

9 MR. HOUSTON: And I think the straightforward legal

10 answer to that is no.

11 MR. HALL: Right, and I'm saying that they -- if

12 they aid and abet in the plan, then the answer is yes.

13 MR. HOUSTON: Well, but that would be adding to an

14 answer that's not part of the question. They have an aiding

15 and abetting instruction.

16 THE COURT: I guess my feeling is that I should

17 have them look at instructions 16, 16A, and 17.

is MR. HALL: Right.

19 MR. HOUSTON: Your Honor, Dave Houston again. We

20 would prefer if we weren't directing the jury's attention to

21 an instruction that's not part of a question. I think their

22 question is very straightforward. Without knowledge, can you

23 be guilty of a conspiracy. And the answer is, just in a

24 straightforward sense, no.

6
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1 THE COURT: Okay. If I answer that question, I'm

2 instructing the jury further. If they're asking me to give

3 them an analysis of instruction number 17( I would have to

4 tell them they can't use instruction number 17 to make a

5 determination as to oonspiracy, they must consider all of the

6 instructions. 16, 16A both are required.

7 I think it's very important that, since you all ask

B me to do the intent instruction, that they review 16A, not

9 just 17.

10

11

MR. HALL: Right, I would agree with that.

MR. HOUSTON: Your Honor, I am not certain. I do

12 not have my jury instructions in front of me, can you tell me

13 again what 16A is, please?

14 THE COURT: In order for the defendant to be held

15 accountable for counts 5, 6 and/or 7 under theories of

16 vicarious liability, aiding and abetting and/or conspiracy,

17 the State must prove beyond a reasonable doubt the defendant

18 had the specific intent to commit the crime charged.

19 MR. HOUSTON: Okay. Yeah, that's fine, I thought

20

21

it was something else.

THE COURT:

Dave Houston here, sorry.

No, my concern is I can't instruct them

22 as to the law. I mean yes, I can say what we all think the

23 answer is under the law, but now I'm instructing them

24 further. What I normally can do. is encourage them to read

7
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1 the whole packet. I think 16, 16A and 17 should be read all

2 together. All of them should be read all together.

3 MR. HALL: I agree with that, and I would recommend

4 or request that that's the answer. This is Karl.

S THE COURT: What would you say, Karl?

6 MR. HALL: I would say that 17, 17A, the

7 instructions that you just mentioned, should be read

8 together. And consider the whole packet when reaching your

9 decision on a verdict.

10 MR. HOUSTON: And your Honor, excuse me, this is

11 Houston. I know the Court is going to do what it will, but

12 just for the record purposes, we believe there's a

13 straightforward question. If there are additional questions

14 after the fact that may require additional instructions be

15 read to them, or advised they should read, then clearly that

16 can happen at this point. It seems to me to be a very

17 straightforward question regarding knowledge, and is it

18 required to be a conspirator. And the answer is it is

19 required to be a conspirator. If they don't have knowledge,

20 they're not a conspirator.

21 I don't think they're asking anything else. I

22 think what we're doing is assuming or anticipating -- and I

23 really don't think that's the purpose, if they haven't asked

24 the question. We're then leading their thought process. And

B
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1 again, I don1t think that's appropriate.

2 THE COURT: So Mr. Houston, if the question were if

3 a person has no knowledge of a conspiracy, but their actions

4 contribute to someone else's plan, are they guilty of

5 conspiracy, you think I can answer that question?

6 MR. HOUSTON: Yes. Because--

7 THE COURT: Why. Give me some law that says I can

a give that kind of an answer.

9 MR. HOUSTON: Your Honor, the conspiracy law

10 requires knowledge.

11 THE COURT: I agree, but tell me where I can answer

12 the jury question like that.

13 MR. HOUSTON: I don't understand where, it's a very

14 simple answer, and the answer is no. It doesnlt require

15 anything more than that. I think it's even in the

16 instruction, your Honor, concerning the conspiracy.

17 THE COURT: Okay, I will not do that. I think it's

16 improper for the Court to give an answer as to what the

19 verdict should be.

20 MR. HOUSTON: Well, I think what you 1 re doing then,

21 your Honor, is youlre anticipating a question and you're

22 leading their deliberation, and I think thatls improper, as

23 well. So over my objection, 1 1 m sure the Court will do

24 whatever itls comfortable with.

9
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1 THE COURT: Well, I guess my -- if I canlt get a

10

2 consensus of opinion on what to do, I'll tell the jury to

3 review all the instructions.

4 MR. HOUSTON: Well, I think Karl and I had a

5 consensus, your Honor, before you brought up the fact that

6 you wanted to read other instructions.

7

e

TBE COURT: Well, I wasn1t going to

MR. HALL: We agreed on the law, in terms of

9 interpretation of it, but I agree that you're not supposed to

10 further instruct the jury on how to interpret it, when we

11 have sufficient instructions. So it's for the jury to

12 consider, to answer the question.

13 MR. HOUSTON: Well, I think the purpose is --

14 Houston again -- to answer the question with as least

15 disturbance as possible to the jury's deliberation process.

16 And quite frankly, I think that's easily done. If the Court

11 disagrees, certainly the Court will do as it sees fit. But I

1e truly believe, your Honor, you1re guiding the deliberation at

19 that point. I don't think thatls the purpose of answering a

20 question.

21 MR. HALL: I don't think you're guiding

22 deliberations when you're telling them to look at the

23 instructions and read them. This is Karl, and I disagree

24 with that.

10
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1 MR. HOUSTON: Well, r'd certainly read the

2 instruction that pertains to the specific question, not what

3 we assume to be the thought process or problem.

4 THE COURT: Okay, do you all have any input on the

THE COURT: This is the judge.

MR. HALL: Yes, your Honor.

THE COURT: We're back on the record. Can you both

5 second question?

6 MR. HALL: Right. Well, he can only be convicted

1 of murder of the first degree or murder of the second degree.

s MR. HOUSTON: I think we would agree, your Honor,

9 Houston again, that you can only be convicted of one or the

10 other, YOU can't be convicted of both.

11 THE COURT: Okay. CouDsel, will you hold on t

12 please. Thank you.

13 (Recess. )

14 THE COURT: Gentlemen?

15 MR. HOUSTON: Yes.

"
17

18

19 hear me?

20 MR. HALL: Yes. This is Karl, I can hear your:

21 MR. HOUSTON: Yes, this is Ken and Dave, we can

22 hear you.

23 THE COURT: Okay. The first question was

24 remember, it said legal question. And then it said looking

11
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,
3

4

5

,
7

B

9

10

11

12

13

14

12

at instruction number 17. If a person has no knowledge of a

conspiracy, but their actions contribute to someon~ else's

plan, are they guilty of conspiracy, question mark. The

Court is going to answer it l lilt is not proper for the Court

to give you additional instruction on how to interpret

instruction number 17. You must consider all the

instructions in light of all the other instructions."

Second question: And another question. People in

here are wondering if a person can only be guilty of second

degree murder or first, period. Can it be both, question

mark.

The Court proposes to answer that question: "You

must reach a decision on each count separate and apart from

each other count. 11

15 Counsel, I know that you both thought I should

16 answer that question no, but in reviewing the charging

17 document and the instructions, I do not believe that's a

18 proper answer for the Court. So I'm not going to follow

19 that, I'm going to give the answer that I just said.

20 You can lodge.your objection.

21 MR. HOUSTON: Your Honor, on behalf of Gonzalez, we

22 would lodge our objections to question number 1. I think

23 it1s a very straightforward question, with a very

24 straightforward answer. I think knowledge is required to be

12
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1 a member of a conspiracy. I think failing to answer the

2 question doesn't provide the appropriate guidance the jury is

3 entitled to.

4 As far as question number 2, think it begs the rule

5 of.lagic to suggest an individual can be convicted af both

6 second degree and first degree murder concerning one victim.

7 And as a consequence, again I think the answer is easily

B ascertained as a no, as opposed to failing to answer the

9 question in its most simplistic form. And I think it also

10 then presents again a problem of not appropriately guiding

11 the jury. And we would submit it on that basis.

12 MR. HALL: This is Karl. I think the answer to

13 question 1 is the proper answer. I think that is the usual

14 answer to questions regarding jury instructions, because it's

15 typically improper to reinstruct the jury once they have been

16 instructed. So they are typically required to consider each

17 instruction in light of all the other instructions. I think

IB that is totally proper and consistent with Nevada law.

19 With respect to question two, I think if we allow

20 them to find him guilty on each count, I think that's going

21 to create a problem later when trying to determine if we're

22 going -- whether they convicted him of first degree or second

23 degree. So I would propose that the answer to that question

24 be no, to avoid confusion and litigation down the road, or --

13
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- - ---

1 if there's a unanimous decision. I guess if there's a

2 unanimous decision on one, you have the lesser included, we

3 could argue which one we're going to sentence him on, whether

4 it's going to be second degree or first degree. That's my

5 issue. So.

6 THE COURT: Mr. Hall, I want to remind you that you

7 charged, as a separate and distinct offense, second degree

B murder. It is not being considered by the jury as a lesser

9 included.

10 MR. HALL: Right. Right, then -- yeah. If they

11 convict him of first degree murder, then we'll sentence him

12 on the first degree murder, and -- I agree with the Court,

13 then, you're right. So I WQuld agree with the Court's

14 pr~posed responses to questions 1 and 2.

15 THE COURT: Okay, thank you, gentlemen.

16 MR. HALL: Thank you.

17 MR~ HOUSTON: Thanks.

16 (Proceedings recessed.)

19 --000--

20

21

22

23

2<
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1 STATE OF NEVADA,

2

3 COUNTY OF LYON.

4

5

6 I, MARCIA L. FERRELL, Certified Court Reporter of the

7 Second Judicial District Court of the state of Nevada, in and

B for the County of Washoe, do hereby certify:

9 That I was present in Department No. 4 of the

10 above-entitled Court and took stenotype notes of the

11 proceedings entitled herein, and thereafter transcribed the

12 same into typewriting as herein appears;

13 That the foregoing transcript is a full, true and

14 correct transcription of my stenotype notes of said

15 proceedings.

16 Dated at Fernley, Nevada, this 8th day of August, 2013.

17

18

19

20

21

22

23

24

lsi Marcia L. Ferrell

Marcia L. Ferrell, CSR #797
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JURY QUESTION, COURT RESPONSE - NUMBER TWO

Question:

17

18

Legal Question:

Looking at Instruction no. 17: If a person has!!2 knowledge of a conspiracy but
19 their actions contribute to someone elsea' plan, are they guilty of conspiracy?

20 And another question:

21
People in here are wondering if a person can only be guilty of 2" degree murder or

22 1". Can if be both?

23

24

25 Answer:

Juror #6

26

27
To Legal Question: It is improper fer the Courlto give you additional instruction on

how to inlerprellnstruction no. 17. You must consider all the instructions in light of all the
28

other instructions.

,
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1 To And another queslion; You must reach a decision on each counl separate and

2 apart from each other count.
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7 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

8 IN AND FOR THE COUNTY OF WASHOE.

10

11 THE STATE OF NEVADA,

12 Plaintiff,

13 VS.

14 ERNESTO MANUEL GONZALEZ,

15 Defendant.
I

16

Case No. CRll-1718

Dept. No.4
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MOTION TO STRIKE REDUNDANT CONVICTIONS

Comes now, Emesto Manuel Gonzalez, by and through his attorneys, David R. Houston" Esq.

and Kenneth E. Lyon ITI, Esq., and moves this Court for its Order striking redundant convictions in

this case. This Motion is based upon the attached memorandum ofpoints and authorities, the records

BIld pleadings on ftle in this case, and any oral argument which the court may require at the hearing on

the motion.

MEMORANDUM OF POINTS AND AUTHORITIES

I.

STATEMENT OF FACTS



1 The State charged Mr. Gonzalez in a seven count information with an assortment of criminal

2 offenses arising out of a brawl between the Hells Angels and Vagos motorcycle associations at the

3 Sparks Nugget on September 23,2011. At trial, ainry convicted Mr. Gonzalez on all counts ofthe

4 infonnation on August 7,2013.

5 'Mr, Gonzalez contends that three ofthese charges are redundant, and moves this Court for its

6 Order striking or vacating the redundant convictions. The three convictions at issue are those

7 involving Counts II, V and VI of the State's information.

s R

9 ARGUMENT

10 A redundant conviction occurs when ajury convicts a defendant on multiple counts, each of

11 which, as charged, punish the same illegal act. l The convictions can be redundant when the facts

12 fanning the basis for two crimes overlapl2 when the statutory language indicates one rather than

13 multiple criminal violations was contemplated,3 or when legislative history shows that an ambiguous

14 statute was intended to assess one punishment.4

15 The analysis used to detennine redundant convictions is different from that used in a double

16 jeopardy analysis. To determine whether convictions are redundant. the Nevada Supreme Court first

17 looks at the facts as charged, to detennine if the counts allege a single gravamen.5 The question is

18

19

20

21

22

23

24

25

26

1 Skiba v. State, 114 Nev. 612, at 616 nA, 959 P.2d 959, 961 nA (1998).
2 Jeffersonv. State, 95 Nev, 577. 599 P.2d 1043 (1979).
3 Ebelingv. State, 120 Nev. 401, at 404,91 P.3d 599 (2004)
oj Carten. State, 98 Nev. 331, at 334-35, 647 P.2d 374 (1982) (prohibiting the imposition ofrnultiple sentence
enhancements pursuant to two different statutes and noting that "[w]here the legislative intent ofa criminal statute is
ambiguous, the statute must be strictly construed against imposition of a penalty for which it does not provide clear
notice").
5 Firestone v, State, 120 Nev. 13, at 18, 83 P.3d 279 (2004) (The Legislature has stated that the violation is simply leaving
the scene of an accident. Since there was only one accident, lUId one "leaving," the statute allows only one charge of
leaving the scene of an accident, regardless of the number of people involved.); Crawley v. State, 120 Nev. 30, 83 P.3d 282
(2004) (sexual assault and lewdness convictions for the same continuous act redundant); Skiba v, State. 114 Nev. 612, at
615~16, 959 P,2d 959, 961 (1998) (the gravamen ofthe charges, battery witb the use ofa deadly weapon and battery
causing substantial bodily hann, and battery causing substantial bodily harm, was that the defendant hit the victim with a
broken beer bottle); Dossey v. State, 114 Nev. 904, at 908-09, 964 P2d 782 (1998) (gravamen ofdriving under the
influence, driving while having 0.10 percent or more by weight ofalcohol in the blood and having a blood alcohol content
ofO.tO percent or more by weight ofalcohol in the blood within two hollI'S ofdriving charges was that defendant was
dr:iving while intoxicated); Albitre v. State, 103 Nev. 281, at 284, 738 P2d 1307 (1987) ("The gravamen ofall the charges

S-1'i3
2
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whether the material or significant part of each charge is the same even if the offenses are not the

same,6 lfthe gravamen ofthe offenses is the same, the Court then looks to whether the legislature

intended multiple punislunents for one wrongful act. If the answer to the first question is yes and the

answer to the second question is no, the convictions are redundant.

In this case, the gravamen ofthe acts charged in Counts II, V and VI is the nnIawful killing of

Mr. Pettigrew by Mr. Gonzalez. Count V charges Murder ofthe second degree, in violation ofNRS

200.030, and Count VI charges Murder with a deadly weapon, also in violation ofNRS 200.030, with

a choice by the jury ofwhether the murder is ofthe first or second degree. Here, Count V is a lesser

included offense of Count VI, because Count VI necessarily includes Count V.

Count II alleges a challenge to fight resulting in death, a violation ofNRS 200.450(3). It

involves a different statute, and has different elements from the charge in Count VI. However, the

language ofthe statute expressly merges the offense charged in Count II with first degree murder uncle

NRS 200.030, so the gravamen is the same. NRS 200.450(3) reads, in pertinent part:

Should death ensue to a person in such afight, or should a person die from
any injuries received in such a fight. the person causing or having any agency in
causing the death, either by fighting or by giving or sending for himself or herself
or for any other person, or in receiving for himself or herself or for any other
person, the challenge to fight, Is guilty ofmurder in theftrstdegree which is a
category A felony and shall be punished asprovided in subsection 4 ofNBS
100.030. (emphasis added).

Where the gravamen of the charges is the same, as it is here l the Nevada Supreme Court looks

to the statutes to see if the legislature intended separate punishments for each ofthe different means in

which the law could be violated.7

is that Albitre proximately caused the death oftwo persons by operating a vehicle In a reckless and unsafe manner due to
ber intoxication. The State has simply compounded the convictions by eliminating the aspect ofalcohol from the four
counts under question, We are convinced that the Legislature never intended to permit the State to proliferate charges as to
one course ofconduct by adorning it with chameleonic attire.").
fr Salazar v. State, 119 Nev. 224, at 227-28, 70 P,3d 749. 751 (2003); State afNevada v. District Court, 116 Nev. 127, at
136,994 P.2d 692 (2000).
7 Salazar v. State, 119 Nev. 224, at 227-28,10 P,3d 749,751 (2003); Albitre v. State, 103 Nev. 281, at 283, 738 F.2d 1307
(1987).
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In this case. 'the issue is whether the legislature intended more than one punishment for a single

murder. A court should normally presume that a legislature did not intend multiple punishments for

the same offense absent a clear expression oflegislative intent to the contrary.8 Furthemlore, criminal

statutes must be "strictly construed and resolved in favor of the defendant.,,9

In the case ofa single murder, there is no indication that the legislature intended to punish the

offender more than once for that offense - there is only one death -- so the three convictions are

redundant.

The remedy for redundant convictions in Nevada is to strike or vacate them prior to

sentencing.!O Mr. Gonzalez asks the Court to do that here,

AFFIRMATION PURSUANT TO NRS 239B.030.

The perty executing this document hereby affirms that this document submitted for recording

does not contain the social security nwnber of any person or persons, pursuant to NRS 239B.230.

Dated this .lb'ty ofAugost, 2013.

DA R. HOUS N, ESQ.
Nevada BarNo. 2131
LAW OFFICE OF DAVID R.
HOUSTON
432 Court Street
Reno, Nevada 89501
(775) 786-4188
Attorney for Defendant

8 Firestone v. State, 120 Nev. 13, at 16, 83 P.3d 279 (2004); Talancon v. State, 102 Nev. 294, at 300, 721 F.2d 764 (1986).
9 Firestom v. State, 120 Nev. 13, at 16, 83 P.3d279 (2004); Anderson v. State, 95 Nev. 625, 629, 600 P.2d 241,243
(1979); Sherif/v. Hanks, 91 Nev. 57, 60, 530 P.2d 1191, 1193 (1975); Smith v, District Court, 75 Nev. 526, 528, 347 P.2d
526,527 (1959).
10 Firestone v. Staie, 120 Nev. 13, at 18, 83 P.3d279 (2004); Dosseyv. State, 114 Nev. 904, at 909, 964P2d 782 (1998);
State v. Koseek, 113 Nev. 477, at 479, 936 P.2d 836 (1997) ("redundant convictions that do not comport with legislative
intent" should be stricken); Jenkinsv. District Court, 109 Nev. 337, at 339-40,849 F.2d 1055 (1993) ("Albitre simply
precludes the district court from entering redundant convictions against the defendant in the event the proceedings result in
a finding ofguilt with respect to more than one of the altefll.Btive charges against petitioner.");

~~ I!.Q
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Defendant.
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MOTION TO COMPEL ELECTION BETWEEN MULTIPLICITOUS MURDER COUNTS

Comes now, Emesto Manuel Gonzalez, by and through his attorneys, David R. Houston, Esq.

and Kenneth E. Lyon III, Esq., and moves this Court for its Order compelling the State to elect a single

murder count to submit to the jury in this case. This Motion is based upon the attached memorandum

ofpoints and authorities, the records and pleadings on ftle in this case, and any oral argwnent which

the court may require at the hearing on the instructions.

III

III

III

III
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1 MEMORANDUM OF POINTS AND AUTHORITIES

2 L

3 STATEMENT OF FACTS

• The State has gone through a number ofAmended Infonnations Supplementing Indictment in

5 tbis case, the most recent ofwhich has been the Fourth. The case originally had multiple defendants,

6 but now only one remains - Mr. Gonzalez. As the other defendants left the case following plea

? bargains, the State did not re-draft its charges. Mr. Villagrana was the last to leave the defendants'

, dock, mid-way through Mr. Gonzalez's trial. With only Mr. Gonzalez left in the case, it is obvious that

9 the Fourth Amended Information Supplementing Indictment charges J\.1r. Gonzalez with three separate

10 and distinct mmder counts, all arising out of one allegedly "Wl'ongful act, namely, the shooting afMr.

11 Pettigrew.

12 This problem became apparent when the State submitted its proposed jury instructions during

13 the trial. These proposed jury instructions call for the jury to consider the murder charges in Counts II,

14 V and VI as a single count for purposes oftheir deliberations, and would pennit a conviction based on

15 a cross-over ofjuror votes between the different counts. The jury unanimity issue was addressed in

16 Mr. Gonzalez's objections to the State's proposed jury instructions, but this hardly deals with the

17 constitutional issues involved in the State's oversight. Consequently, Mr. Gonzalez has filed this '

18 Motion.

20 ARGUMENT

21 While the State may plead and argue alternative theories of liability in a single count, I without

22 requiring jury unanimity on one ofthe alternative theories,2 an indictment or infonnation charging the

23 same offense in more than one count is "multiplicitous" and thereby defective.J

24

25

26

J See NRS 173.075(2) "It may be alleged in asingle count that the means by which the defendant committed the offense are
unknown or that the defendant committed it by one or more specified means."
2 Schadv. Arizona, 501 U.S. 624, at640-43 (1991); Walkerv. State, 113 Nev. 853, at 870, 944 F.2d 762 (1997).
3 United States v. Harris, 959 F.2d 246, 250 (D.C. Cir.) (per curiam), cert denied, 113 S. Ct. 362 (l992); United States v.
Swaim, 757 F.2d 1530, 1536 (5th Cir.), ce.rt. denied. 474 U,S. 825 (1985).
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The State's change oftheory at mid~trial. in which multiple counts become a single offense for

purposes ofjury consideration, violates the rule against multiplicity.'

A multiplicitous indictment is "one charging the same offense in more than one
count.,,5 An indictment that charges a single offense in several counts violates the rule
against multiplicity.' We have stated that "[t]he general test for multiplicity is that
offenses are separate if each requires proof of an additional fact that the other does not.u7

It follows that" , "[o]ffenses are ... not multiplicitous when they occur at different times
and different places, because they cannot then be said to arise out of a single wrongful
act." , ,,8

To avoid unfair prejudice to the defendant, the State must elect between multiplicitous counts
B

before trial.' Multiplicitous charges "improperly prejudice a jury by suggesting that a defendant has
9

10

11

12

13

l4

15

16

17

la

19

20

21

22

23

24

25

26

committed not one but several crimes.1110 Multiplicitous counts also afford the State an unfair

advantage by increasing the likelihood that the jury will convict on at least one cOlUlt, ifonly as the

result of a compromise verdict. The fact that even the State is confused about the differences between

the charges in Counts II, V and VI highlights the potential for jury confusion and prejudice.

If a defendant raises a timely multiplicity objection, the proper remedy is to require the State to

elect between the multiplicitous counts.11 Consequently, Mr. Gonzalez moves this Court for its Order

compelling the State to elect one ofthe three murder charges on which it wishes to proceed.

AFFIRMATION PURSUANT TO NRS 239B.030.

The party executing this document hereby affirms that this document submitted for recording

III
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4 MUanovich v. United States, 365 U.S. 551 at 554-55 (1961).
5 Citing to United States v. Sue, 586 F.2d 70, at 71 n.l (8th Cir. 1978).
6 Citing to United States v. UCO Oil Co., 546 F.2d 833, 835 (9th eir. 1976).
7 Gordonv. District Court, 112 Nev. 216, at 229, 913 P.2d240 (1996).
B Bedardv, Stale. 118 Nev. 410, at 413, 48 P.3d46 (2002), quoting State v. Woods, 825 P.2d 514, 521 (Kan. 1992) (quoting
State v, Howard, 763 P.2d 607, 610 (Kan. 1988).
9 United States y, Bradsby, 628 F.2d 901, 905 (5th eir. 1980); Gordon v. Dimiet Court, 112 Nev. 216, 229, 913 P.2d 240,
249 (1996).
10 Unfted States 11, Langford, 946 F.2d 798 at 802 (lIth Cir. 1991); UnttedStates v. Reed, 639 F.2d 896, 904 (2d Cir. 1981).
II Bedardv. State. 118 Nev. 410, at413, 48 P.3d46 (2002); Gordol1v. District COUrl, 112 Nev. 216, at 229,913 P.2d240
(1996)j see also United States v. Bradsby, 628 F.ld 901, 905 (5th Cit. 1980); United States v. Martorana. 629 F.Supp. 509,
511 (D. Me. 1986); United Statesv. Lopez, 585 F,Supp. 1391, 1392~93 (D.P.R 1984).
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1 CODE
Richard A. Gammick

2 #001510
P.O. Box 30083

3 Reno, NV 89520-3083
(775) 328-3200

4 Attorney for Plaintiff

5

6 IN THE SECOND, JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

7 IN AND FOR THE COUNTY OF WASHOE.

8 * * *
9 THE STATE OF NEVADA,

10 Plaintiff,
Case No. CRl1-1718B

11 v.

12 ERNESTO MANUEL GONZALEZ,

13 Defendant.

14 I

Dept. No. 4

15 OPPOSITION TO MOTION FOR NEW TRIAL

16 COMES NOW, the State of Nevada, by and through RICHARD A.

17 GAMMICK, District Attorney of Washoe County, and KARL S. HALL, Chief

18 Deputy District Attorney, and files this OPPOSITION TO MOTION FOR NEW

19 TRIAL. This Opposition is based upon the attached Memorandum of Points

20 and Authorities and all other pleadings and papers on file herein.

21 MEMORANDUM OF POINTS AND AUTHORITIES

22 STATEMENT OF RELEVANT FACTS

23 ERNESTO MANUEL GONZALEZ (uGONZALEZ N
) was indicted along

24 with GARY STUART RUDNICK ("RUDNICK") and CESAR VILLAGRANA

25 ("VILLAGRANA N
) on November 9, 2011 after a deadly brawl erupted in

26 John Ascuaga/s Nugget on September 23, 2011. Gonzalez was indicted

5150



1 on charges of Conspiracy to Engage in an Affray, Challenge to Fight

2 Resulting in Death, Carrying a Concealed weapon, Discharging a

3 Firearm in a Structure, Murder of the First Degree, Murder of the

4 Second Degree and Conspiracy to Commit Murder. Gonzalez defended the

5 case by claiming defense of others.

6 In this Motion Gonzalez claims that this Court's rulings on

7 jury instructions "effectively stripped Mr. Gonzalez of his only

8 defense in the case" (Mtn p.3 11 7-8). At page five of his Motion

9 Gonzalez states that his only defense was defense of Mr. Wiggins.

10 The factual basis claimed for defense of another as set forth in his

11 motion is simply not accurate. Specifically, Gonzalez claims

12 Wiggins was attacked without provocation and that Cesar Villagrana

13 and Jeffrey Pettigrew beat [Wiggins]. That allegation is not true.

14 Gonzalez' misstatement of fact continues in the next sentence where

15 Gonzalez states, "When Mr. Pettigrew drew back to give Mr. wiggins a

16 kick in the head with one of his large, heavy steel-toed boots, Mr.

17 Gonzalez shot and killed Mr. Pettigrew." The evidence contradicts

18 this assertion. Mr. Pettigrew was not wearing steel-toed boots, and

19 Pettigrew had backed away from Wiggins into the center of the walkway

20 just before being shot in the back five times.

21 Gonzalez fails to mention that the Vagos were the initial

22 aggressors; fails to mention that Wiggins was part of a mob of Vagos

23 attacking two men associated with the Hells Angels; Wiggins never

24 complained to police or anyone else of any injury and photographs

25 taken on scene depict Wiggins uninjured smiling for the camera.
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Likewise, Gonzalez misrepresents the charges by claiming

that Gonzalez was a party to a "duel". (Mtn. p.5 11 14-19). Gonzalez

was right in one respect where he states that the State called

witnesses of unsavory character. Their names are Robert Wiggins and

John Siemer, both of whom provided self-serving stories which were

ultimately rejected by the jury. Gonzalez was found guilty by a jury

of all charges. Now Gonzalez complains that he was denied a fair

trial.

In support of the instant Motion, Gonzalez claims: 1)

Counts II, V and VI were in violation of the doctrine of

"ffiultiplicitous charges" and 2) Unfair jury instructions which

deprived Gonzalez of his theory of defense of others.

Gonzalez is mistaken.

ARGUMENT

I. Standard of Review

NRS 176.515(4) has been interpreted to allow the trial

court to grant a motion for a new trial when the district judge

disagrees with the jury1s verdict after an independent evaluation of

the evidence. Washington v. State, 98 Nev. 601 at 603, 655 P.2d 531

at 532 (1982) (noting that retrial permitted where trial judge

disagrees with jury1s resolution of conflicting evidence). The issue

presented by the Defendant's motion is whether the Court agrees with

the verdict based on the evidence or whether the Defendant should be

allowed to re-litigate the Court's trial rulings.

III

III
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1 The Trial Court in this case settled and gave the

2 appropriate jury instructions which properly informed the jury

3 regarding controlling Nevada law.

4 Gonzalez claims that the instructions regarding intent and

5 knowledge are weak and obscure. Any specific challenge to the

6 instructions is omitted from the motion. What is conveniently

7 overlooked is the fact that Gonzalez testified under oath that he

8 intended to kill not only Mr. Pettigrew but Cesar Villagrana as well.

9 The issue of knowledge and intent were clearly proven beyond a

10 reasonable doubt.

11 Neither the Nevada legislature or Nevada Supreme Court are

12 in agreement with the flaws claimed in jury instructions 10, 13, 16A

13 and 18 which are firmly rooted in Nevada law. 1

14 Gonzalez at page six of his Motion complains about the

15 conspiracy instruction (number 17) that he proposed. Gonzalez admits

16 instruction No. 17 is an accurate statement of law yet argues that

17 NRS 200.450 cannot be subject to a conspiracy. His analysis is

18 flawed. An agreement to commit an illegal act is a crime. Further,

19 NRS has been reviewed by the Nevada Supreme Court which held that the

20 statute is not ambiguous or subject to challenge based upon

21

22

23

24

25

26

1 Instruction 10 is supported by Mathis v. State, 82 Nev. 402, 406, 419 P.2d 775,777
(1996) (quoting State v. Thompson, 31 Nev. 209, 217, 101 P. 557, 560 (1909); see
also NRS 193.200 (~intention is manifested by the circumstances connected with the
perpetration of the offense, and the sound mind and discretion of the person
accused. B

). Instruction 13 is a quote from NRS 193.017 which defines ~knowingly"

when the work is used to define the required intent in a general intent crime.
Instruction 15 likewise is a specific intent instruction directing the jury to find
specific intent to convict Gonzalez of Counts IV, V, VI and VII. Instruction 16A
also clearly required the State to prove that Gonzalez had the specific intent to
commit the crimes alleged in Counts V, VI and/or VII. Instruction 18 is derived
from NRS 195.020 and is not misleading or confusing. See Nelson v. State 123 Nev.
534, 170 p.3d 517 (2007). The given jury instructions were hardly weak or obscure.

_4
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1 vagueness. Wilmeth v. State, 96 Nev. 403, 610 p.2d 735 (1980).

2 NRS 200.450 plainly states that other persons may be involved in a

3 challenge to fight stating that any person having "agency" in causing

4 the death" is liable for Murder. Reason and public policy

5 prohibiting gang fights in casinos support the application of NRS

6 200.450 in this case. See State v. Catanio, 120 Nev. 1030, 102 P.3d

7 588 (2004).

8 Defendant's argument as to instruction 20 (challenge to

9 fight) should be rejected. The instruction given accurately states

10 the law (as defined in NRS 200.450). The Defendant also stipulated

11 to the instruction as given. His argument must also fail with

12 respect to the aiding and abetting instruction (number 18) given

13 because it is an accurate statement of the law and the Defendant did

14 not object to the instruction.

15 Gonzalez is vicariously liable for the offenses charged in

16 Counts I, II and VII. Gonzalez himself admitted that he committed

17 all other crimes alleged but claimed innocence based upon defense of

18 others. Gonzalez was involved from the beginning in the Oyster Bar

19 when he was protecting his San Jose Vagos president and at the end

20 when he shot Pettigrew. Gonzalez admitted that he intended to kill

21 both Pettigrew and Villagrana. It was clear to the Hells Angels

22 present in the Oyster Bar, the Oyster Bar tenders, Nugget Security

23 personnel, and many patrons that a fight was brewing. Nugget

24 surveillance video clearly depicts a concerted effort to attack the

25 Hells Angels after Pettigrew punched Rudnick.

26 / / /



1 Jury instruction number 35 is supported by Nevada law

2 pursuant to Wilmeth v. State, 96 Nev. 403, 610 P.2d 735 (1980). A

3 person or group of people who voluntarily enter into mutual combat

4 are not entitled to then assert self-defense or defense of others.

5 rd. Counsel for Gonzalez recognized this instruction as an accurate

6 statement of Nevada law when they failed to object to the

7 instruction. The State's position on this issue is also soundly

8 supported by firmly rooted Nevada law. Runion v. State, 116 Nev.

9 1041, 1052, 13 P.3d 52, 59 (2000).

10 The Defendant/s complaints about the Court not using his

11 proposed instructions should be rejected. The Court accepted at

12 least one of the Defendant's proposed instructions (that related to

13 conspiracy) . The Court properly rejected proposed instruction A.

14 The Court noted that instruction 34, as in the Runion decision, is

15 positively worded as a "duty to acquit N instruction. Furthermore,

16 the Defendant's proposed instruction A was inaccurate because not all

17 of the counts would be exculpated by defense of others. The Court

18 ensured that an accurate duty to acquit/theory of the case

19 instruction (related to defense of others) was included in

20 instruction 34.

21 Proposed instruction D was correctly rejected by the Court

22 because the jury was properly instructed on circumstantial evidence.

23 The Supreme Court has rejected such "two or more conclusions N

24 instructions under Bails. See, Bails v. State, 92 Nev. 95, 545 p.2d

25 1155 (1976).
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1 Defendant's proposed instruction C was properly rejected by

2 the Court. The jury was previously instructed on reasonable doubt.

3 Furthermore, the instruction is not applicable because the case was

4 not based on circumstantial evidence alone.

5 Proposed instruction D was properly denied as merely being

6 dicta from the Origel-Candido case. The jury was properly instructed

7 on the gang enhancement.

8 Instruction E was properly denied by the Court 2
• The jury

9 was properly instructed on credibility of witnesses. Indeed the

10 Defendant never asked for the Crowe instruction, which relates to the

11 credibility of paid informants in drug cases. Crowe v. State,

12 84 Nev. 358, 441 P.2d 90 (l968) (modified as it relates to accomplices

13 by Tellis v. State, 84 Nev. 587, 445 P.2d 938 (1968).). Further, the

14 Court ruled that it could not make a finding of expectation of

15 favorable treatment by Mr. Rudnick.

16

17 Gonzalez' Proposed Instructions and Jury Questions

18 The Court complied with NRS 175.451. The Court's response

19 was accurate and neutral. 3 The first question posed by the Jury was

20

21 2 Instruction E did not fully track Instruction 4.9 of Ninth Circuit Model Criminal
Jury Instructions. The full model instruction reads:

22 You have heard testimony from [name of witness], a witness who

23

24

25

26

[received immunity. That testimony was given in exchange for a promise by the
government that [the witness will not be prosecuted] [the testimony will not be
used in any case against the witness]] i

[received [benefits] [compensation] [favored treatment] from the government in
connection with this case];
3 "The trial judge has wide discretion in the manner and extent he answers a jury's
questions during deliberation. If he is of the opinion the instructions already
given are adequate, correctly state the law and fully advise the jury on the
procedures they are to follow in their deliberation, his refusal to answer a

7
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1 clearly a question of fact as to whether or not the defendant had

2 knowledge of the conspiracy to fight and/or commit murder. Judge

3 Steinheimer correctly referred the Jury to the instructions given.

4 Jury instruction 17 clearly states that a person must "knowingly" do

5 an act in furtherance of the conspiracy in order to be liable as a

6 co-conspirator. Redirecting the jury to the instructions given prior

7 to deliberations was the proper procedure in the case. See NRS

8 175.161 (1) (a district court "may not charge the jury in respect to

9 matters of fact.").

10

11 Multiplicitous Charges

12 The charging document contained several theories of

13 liability for the murder of Mr. Pettigrew. Counsel for both parties

14 agreed on the record that the murder charges would merge for purposes

15 of sentencing should the jury convict Gonzalez of all three murder

16 charges. Since the charges merge, Gonzalez suffers no prejudice

17 resulting from the jury's verdicts on counts II, V, and VI. See

18 Jackson v. State, 291 P.3d 1274 (2012) (Since there is only one

19 punishment for the murder of Pettigrew there is no violation of

20 Nevada's redundancy doctrine.) 4.

21 The Defendant attempts to cobble together an argument on

22 "multiplicity" by citing a raft of cases outside of the 9th Circuit.

23

24

25

26

question already answered in the instructions is not error." Tellis v. State, 84
Nev. 587, 445 P.2d 938 (1968).
4 Defendant quotes dicta in Albitre v. State to suggest that the Court should have
answered the jury question in a way that limited the number of verdicts as to Count
V and VI. However, the analysis in Albitre was rejected in Jackson v. State.
Jackson v. State, 291 P.3d 1274 (2012). The Defendant requested that no option be
given to the jury for lesser offenses. Put another way, he requested a simple yes

5~~:57



1 He fails to explain why the Jackson decision does not apply. See

2 Jackson v. State, supra. He also does not mention the obvious-the

3 verdicts are based on overwhelming evidence, including video

4 evidence, of the Defendant's guilt.

5 If the Court is to be persuaded by Federal jurisprudence,

6

7

the Court should look to U.S. v. Jose.

(9th Cir. 2005).

u.s. v. Jose, 425 F.3d 1237

8

9

10

11

12

13

14

15

16

17

18

19

UProsecutors should not be discouraged from charging
defendants with greater and lesser included offenses in
separate counts under the same indictment. Indeed, if they
fail to try the lesser and greater included offenses
together in one trial, they may not, consistently with the
protections of the Double Jeopardy Clause, later try the
defendant for the related offense in a subsequent trial
under a separate indictment. Although n [a] jury is
generally instructed not to return a verdict on a lesser
included offense once it has found the defendant guilty of
the greater offense," it is entirely appropriate for a
judge to instruct a jury to render a verdict on a greater
offense and its lesser included predicates. As the
government suggested at oral argument, this way of doing
things presents a ncleaner package" to the jury. (internal
citations omitted) .

CONCLUSION

In conclusion, the colorful yet deceptive and unhelpful

20 rendition of facts, law and circumstances propounded by Gonzalez in

21 this Motion for New Trial amounts to nothing more that ~chameleonic

22 attire" language designed to discredit the validity of the jury's

23 verdicts. However, Gonzalez fails to support his motion with law or

24 analysis of applicable law. This case involved mutual combat between

25 the Vagos and Hells Angels and clearly Gonzalez rightfully convicted

26
or no for each count. For that reason, the jury properly considered a verdict as
to each count.



1 of Murder of the First Degree. Gonzalez will be sentences for one

2 murder - enough said.

3

4 AFFIRMATION PURSUANT TO NRS 239B.030

5 The undersigned does hereby affirm that the preceding

6 document does not contain the social security number of any person.

7 Dated thi s _~2"2"n",,,d__ day of August 2013.

8
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24

25
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RICHARD A. GAMMICK
District Attorney
Washoe County, Nevada

By /s/ Karl S. Hall
KARL S. HALL
Chief Deputy District Attorney
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1 CERTIFICATE OF SERVICE BY E-FILING

2 I certify that I am an employee of the Washoe County

3 District Attorney's Office and that, on this date, I electronically

4 filed the foregoing with the Clerk of the Court by using the EeF

5 system which will send a notice of electronic filing to the

6 following:

7 David R. Houston
432 Court Street

8 Reno, NV 89501

9 Kenneth E. Lyon, III
10389 Double R Blvd.

10 Reno, NV 89521

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

DATED this 22nd day of August, 2013.

IslLORI DELANO
LORI DELANO
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08-22-2013:10:19:37 AM

Joey Orduna Hastings
Clerk of the Court

Transaction # 3942665

1 CODE
Richard A. Gammick

2 #001510
P.O. Box 30083

3 Reno, NV 89520-3083
(775) 328-3200

4 Attorney for Plaintiff

5

6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

7 IN AND FOR THE COUNTY OF WASHOE.

8 * * *

9 THE STATE OF NEVADA,

10 Plaintiff,

12 ERNESTO MANUEL GONZALEZ I

11 v.
Case No. CR11-1718B

Dept. No. 4

13 Defendant.

14 I

15 OPPOSITION TO DEFENDANT'S MOTION TO STRIKE

16 COMES NOW, the State of Nevada, by and through RICHARD A.

17 GAMMICK, District Attorney of Washoe County, and AMOS STEGE, Deputy

18 District Attorney, and files this Opposition to Defendant's Motion to

19 Strike which was filed on August 13, 2013. This Opposition is based

20 upon the attached Points and Authorities and all other pleadings and

21 papers on file herein.

22 Statement of Facts

23 On August 7, 2013 the Defendant was convicted at jury trial

24 of seven counts related to the fatal brawl at John Ascuaga's Nugget

25 on September 23, 2011. The Defendant specifically requested that no

26 instructions on lesser included offenses be given to the jury. Count

:>\6 c



1 II charges Challenge to Fight Resulting in Death with Use of a Deadly

2 Weapon, Count V charges Murder of the Second Degree with the Use of a

3 Deadly Weapon. Count VI charges Murder with a Deadly Weapon (First

4 Degree Murder). Defendant waived his right to have the jury

5 determine the sentence for First Degree Murder.

6 On August 8, 2013 the Court formally released the jury. At

7 that time the Court found that the verdicts as to Counts II, V, and

8 VI were not inconsistent and did not strike them. See Exhibits 1,

9 transcript of August 8, 2013. Further, the Defendant requested that

10 the Court merge the two first degree murder findings (Count II and

11 Count VI) into one. The State agreed to the merger. The Court ruled

12 that the Counts related to the killing (II, V, and VI) would merge.

13 The Defendant now brings a motion to strike convictions

14 contained in Counts II, IV, and VI.

15 ARGUMENT

16 The Defendant asked the Court to treat Count II and VI as a

17 merged single count. The Court agreed and stated that there will be

18 only one sentence for first degree murder. The Court should hold the

19 Defendant to the relief he previously requested.

20 If the Defendant's previous request for merger is reversed

21 by the Court, the Court should not strike the jury verdict. The

22 proper course of action is to merge Count IV and Count VI, as Second

23 Degree is a lesser included of First Degree Murder. Count II and

24 Count VI should result in one sentence under NRS 200.030 (4) (b). This

25 conclusion can be reached in two ways.

26 / / /



1 First, Challenge to Fight may be treated as a theory of

2 first degree murder. Even though Challenge to Fight was charged in a

3 separate count, there is no basis to strike it as a theory of murder.

4 Nevada follows the rule in Schad, whereby "when conflicting or

5 alternative theories of criminal agency are offered through the

6 medium of competent evidence, the jury need only achieve unanimity

7 that a criminal agency in evidence was the cause of death; the jury

8 need not achieve unanimity on a single theory of criminal agency".

9 Tabish v. State, 119 Nev. 293, 72 P.3d 584 (2003), see Schad v.

10 Arizona, 501 U.S. 624, 111 S.Ct. 2491 (1991). Just as there would be

11 improper to strike a theory of liability if charged in a single

12 count, it would be improper to strike the challenge to fight theory

13 as charged separately in Count II.

14 A second analysis would lead to the same result. If the

15 Court sees Challenge to Fight as a separate offense, a multiple

16 punishment analysis under Jackson v. State prevents the Court from

17 striking any of the verdicts in question. Jackson v. State,

18 Nev , 291 p.3d 1274 (2012). The Court in Jackson explicitly

19 rejected its previous "redundancy" analysis. Id. at 1282

20

21

22

23

24

25

26

("Consistent with Barton, we disapprove of Salazar, Skiba, Albitre,

and their "redundancy" progeny to the extent that they endorse a

fact-based "same conduct" test for determining the permissibility of

cumulative punishment.") Instead the Court analysis starts with

legislative authorization. As stated by the Court,

"[T]he proper focus is on legislative
authorization, beginning with an analysis of the
statutory text. If the Legislature has
authorized-or interdicted-cumulative punishment,



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

that legislative directive controls. Absent
express legislative direction, the Blockburger
test is employed. Blockburger licenses multiple
punishment unless, analyzed in terms of their
elements, one charged offense is the same or a
lesser-included offense of the other." rd.

Applied to the instant case, the Legislature stated that under NRS

200.450 a person guilty of challenge to fight resulting in death "is

guilty of murder in the first degree". It has not interdicted

multiple punishments. Compare, Wood v. State, 115 Nev. 344/ 990 P.2d

786, (1999) (exclusionary clause in solicitation to commit murder

statute prohibits multiple punishment for conspiracy to commit murder

and solicitation to commit murder) .

Assuming that there is no clear legislative direction, the

Blockburger test shows that Count II and Count VI are separate

offenses. First Degree Murder and Challenge to Fight each contains

an element that the other does not. Specifically, Count II contains

the element of sending or receiving a challenge that Count VI does

not. Count VI requires malice aforethought, which Count II does not.

As such, there is no prohibition on multiple punishments under

Jackson. Nonetheless, this Court should merge Counts II, V, and VI

for sentencing purposes.

III
III
III

III
III
III

III

4
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1 CONCLUSION

2 For the reasons stated above, the Court should deny the

3 Defendant's motion.

4 AFFIRMATION PURSUANT TO NRS 239B.030

5 The undersigned does hereby affirm that the preceding

6 document does not contain the social security number of any person.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dated this 22nd day of _..!A"u"g"u!O."S"t,-__ , 2 0 13 .

RICHARD A. GAMMICK
District Attorney
Washoe County, Nevada

By /S/ Amos Stege
AMOS STEGE
Deputy District Attorney
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1 Code No. 418S

2

3

4

5 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

6 IN AND FOR THE COUNTY OF WASHOE

7 THE HONORABLE CONNIE J. STEINHEIMER. DISTRICT JUDGE

8 -000-

STATE OF NEVADA,

ERNESTO MANUEL GONZALEZ,
Dept. No.4

Case No. CRll-1718BPlaintiff,

Defendant.

vs.

)
)
)
)
)
)
)
)
)

-----------)
)

9

11

12

13

14

10

15

16 TRANSCRIPT OF PROCEEDINGS

17

18 August 8, 2013

19 RENO. NEVADA

20

21

22

23 Reported By: DENISE PHIPPS, CCR No. 234, RDR, CRR

24

1



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

For the Plaintiff:

For the Defendant:

APPEARANCES:

KARL SCHLEIGH HALL
Deputy District Attorney
Washoe County

AMOS STEGE
Deputy District Attorney
Washoe County

KENNETH E. LYON III
Attorney at Law
10389 Double R. Blvd.
Reno, Nevada 89521

- and -
DAVID R. HOUSTON
Attorney at Law
432 Court Street
Reno, Nevada 89501

2



RENO, NEVAOA, THURSDAY, AUGUST 8, 2013, 7:30 A.M.

-000-

1

2

3

4 (Proceedings conducted outside the presence of the jury.)

5

6 THE COURT: This is the time set for further

decided to waive the jury penalty phase.

MR. HOUSTON: That's correct, Your Honor.

THE COURT: And, Ms, Clerk, do you have it in

writing?

THE CLERK: I do.

THE COURT: Mr. Hall.

MR. HALL: For the record, I would indicate that

7 hearings. It's my understanding that Mr. Gonzalez has

8

9

10

11

12

13

14

15 the State also stipulated to waiving the penalty hearing

16 in front of the impanelled jury. We did that yesterday in

17 writing pursuant to NRS 175.155. So we would also agree

18 to waive the jury sentencing.

19 THE COURT: Okay. And counsel for Mr. Gonzales,

20 he has waived his appearance here this morning for the

21 excusing of the jury?

22 MR. HOUSTON: Yes, Your Honor. That's correct,

23 Your Honor, I believe Mr. Gonzales made clear that he

24 didn't wish to be present for this morning's proceedings.
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1 THE COURT: Now, counsel, before I excuse the

2 jury and discharge them, I want to make sure that everyone

3 has had an opportunity to review the verdicts and there is

4 no issue with regard to the verdicts or any further

5 inquiry to be made of the jury.

6 Mr. Houston.

7 MR, HOUSTON: Your Honor, we do, on the other

8 hand, feel there are inconsistent verdicts in this case.

9 The jury has found the defendant gUilty of the second

10 degree murder of Jethro Pettigrew and the first degree

11 murder of Jethro Pettigrew.

12 And understanding, of course, we have one

13 decedent, we feel it's inconsistent for the jury to have

14 found him gUilty of both second degree as well as first

15 degree. And I think it bespeaks of some of the confusion

16 that we felt existed by virtue of the instruction problem.

17 THE COURT: Instruction problem?

18 MR. HOUSTON: Yes, Your Honor. If the Court will

19 recall, the Court made inqUiry concerning the jury's

20 questions, the first question.

21 THE COURT: The question that came out?

22 MR. HOUSTON: Exactly.

23 THE COURT: Okay. Mr. Hall.

24 MR. HALL: Your Honor, the verdicts are totally

4



should be aware, that second degree murder, based upon a

theory of malice aforethought. is a lesser included of

first degree murder, which includes the additional

elements of premeditation and deliberation and malice.

So it's actually a lesser included. It's totally

consistent. Those two counts were not pled in the

alternative, as the Court recognized. And the jury was,

therefore, required to make a decision, a unanimous

decision on both counts.

So in light of the fact that it is a lesser

included, containing exactly the same elements, they're

totally consistent with each other. Those counts would

obviously merge. And that's our position on that issue.

MR. HOUSTON: Your Honor, just for the record,

second degree was pled as a separate count. It wasn't

found as a lesser included. The consequence of a finding

of gUilty on a separate count seems inconsistent with the

finding of guilt on the first degree count.

THE COURT: As I understand it, neither party is

asking me to inquire of the jury or ask them for any

further findings: is that correct?

MR. HALL: That's correct.

MR. HOUSTON: Your Honor, we'd submit that to the
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consistent. I think the Court is aware, and counsel
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1 Court.

2 THE COURT: The Court, in reviewing Count V,

3 finding that Count V charges murder of the second degree

4 with the use of a deadly weapon, and it alleges that the

5 death occurred during the course of an affray and that

6 there was a general malignant recklessness, which -- and a

7 disregard of social duty, which was a foreseeable

8 consequence of the death, the foreseeable consequence of

9 that behavior was the death.

10 In addition, Count VI charges murder with a

11 deadly weapon. And it does allege with malice

12 aforethought, premeditated, deliberate and willful killing

13 of Mr. Pettigrew by the defendant, either by a principle

14 of conspiracy or actually committing the act. Because

15 those allegations were charged in separate counts and not

16 as lesser included as requested by the defense, the Court

17 finds that the jury was required to reach a verdict as to

18 both counts.

19 In addition, that because the verdicts are not

20 inherently inconsistent, they can stand and no further

21 inquiry is necessary of the jury. However, the Court will

22 and would have instructed the jury that they can't

23 sentence on -- they'd have to -- the charges would merge

24 anyway.
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has touched upon, there were alternative-type first degree

findings. The jury has. of course, found that. We would

ask the Court to merge the counts in reference to the

first degree finding into one first degree count.

We also believe there were two enhancements

found. I believe the State and counsel would be in

agreement on the fact that while they both would stand for

purposes of sentencing, they would be concurrent to one

another. consecutive to the primary count with which they

enhance, or to which they enhance.

We also have Count II which was alleged as a

challenge to fight resulting in the death with the use of

a deadly weapon. which carries a penalty the same as first

degree murder and would be treated the same as first

degree murder. And there's no indication that that's a

conflict or inherent inconsistency.

50. therefore. I am going to allow the verdicts

of the jury to stand and not inquire further of the jury

with regard to those verdicts.

MR. HOUSTON: Your Honor, would this be the

appropriate time to discuss the merger of the counts as

far as the position of the defense?
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MR. HOUSTON:

Yes.

Your Honor. I think as the Court
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jury in.

9:00. Thank you, Your Honor.

Will the bailiff please bring the
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THE COURT; Okay. Counsel?

MR. HALL; We agree.

THE COURT; The Court agrees that there's only

one sentence for first degree murder. And I also will be

merging the second degree finding into it because there's

only one death. So there's one sentence that will be the

result of the convictions as to those three counts. The

other counts will be dealt with separately.

It's my intention at this time to allow the

waiver of the jury to stand and set this matter for

penalty hearing before the Court in the future.

I'd like to do that and excuse the jury all at

the same time. But perhaps you can look at your calendar

for the week of -- first week of October.

MR. HOUSTON; Your Honor, I think State and

counsel have had the opportunity to confer together and we

suggest to the Court Thursday, October 3rd.

THE CLERK; That will work. We can do it in the

morning at 9;00.

MR, HOUSTON;

THE COURT;

(Jury entered.)

(Proceedings conducted in the presence of the jury.)
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This morning we have put it on the record again.

The waiver is still in place. Therefore. you will not be

required to decide the penalty in this case.

We will set the sentencing out. We have a

tentative date in October. And what will happen is we

will refer this case to the Division of Parole and

Probation, who will make a report to me and recommendation

reflect that the jury and alternates are present.

Good morning, ladies and gentlemen of the jury.

Last night, when I sent you away. I told you that you

would be coming back here this morning and that we would

have a hearing this morning and you would be deliberating

again with regard to the penalty with the first degree

murder conviction.

The defendant, who is found guilty by a jury of

first degree murder, has an absolute right to have the

jury that heard the case decide the penalty.

However, last night the defendant requested that

I sentence him instead of you. and he did so after

conferring with his attorneys.

After a conference between his attorneys and the

State, the State agreed that they would allow the waiver

to stand.
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THE COURT: Please be seated. The record should
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1 on some of the counts especi ally, and then I wi 11 have a

2 hearing, just like you would have, and the parties can

3 bring their witnesses, both mitigating witnesses, if there

4 are some for Mr. Gonzales, as well as victim impact

5 statements from the family of Mr. Pettigrew by the State,

6 and then I will decide the penalty and sentence the

7 defendant.

8 Now, this has been a long trial. We want to

9 thank you. I join with the attorneys and the staff of the

10 Sheriff's Office as well as the staff of the Second

11 Judicial District Court in thanking you.

12 You've been a wonderful jury to work with. We

13 haven't had anyone late any day in three weeks. That's

14 amazing. We only lost one of your number, which, again,

15 is very amazing.

16 And during the trial we've noticed that you've

17 paid close attention to all the evidence, and we want to

18 thank you for that.

19 I know that jury serVlce, as I told you at the

20 very beginning, is difficult. I know it is an imposition,

21 and for many of you it was a hardship. So we understand

22 that. And we want to thank you for your service. Your

23 communi ty thanks you.

24 And I hope you have a better understanding now of

10



1 how our system works and how important juries are. Next

2 time you read in the paper that the silly jury made a

3 decision that was so out of hand, I hope you remember your

4 deliberative process and your experience as a juror and

5 you give that jury a little bit more credence and

6 understand that maybe they heard something you hadn't

7 heard on the news and made that decision in the same

8 manner you did, thoughtfully and consideratively.

9 Now, you have not been using your names. We

10 haven't used them here in court. And I have required you

11 to not talk about your service. You may now discuss your

12 service if you so desire. It's your choice. And it's

13 your choice whether or not you tell people which kind of a

14 jury you were on or anything about your service.

15 No one can compel you to do that, and I will not

16 be compelling you to do that. But if you choose to talk

17 about your service, you may do so. And all the

18 admonitions I gave you before you1re released from.

19 Now, in a few minutes I'm going to have you come

20 into my chambers and I will visit with you personally.

21 But I want to at this time thank you again and tell you

22 that we will be setting that sentencing date.

23 The defendant also waived his right to be present

24 here this morning. So his attorneys are here on his

11



1 behalf. The clerk will now set the date for sentencing.

2 THE CLERK: October 3rd at 9:00 a.m.

3 THE COURT: Any objection to the date, counsel?

4 MR. HOUSTON: No, Your Honor.

5 MR. HALL: No objection.

6 THE COURT: Thank you, ladies and gentlemen of

7 the jury. If you'll go back into the jury room, gather up

8 your belongings, and the bailiff will bring you into my

9 chambers.

10 (Jury excused.)

11 THE COURT: Counsel, anything further for this

12 morning?

13 MR. HALL: Nothing further, Your Honor.

14 MR. HOUSTON: Nothing, Your Honor. Thank you.

15 THE COURT: Thank you, counsel, Court's in

16 recess.

17 (Proceedings concluded at 7:45 a.m.)
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

***
10

11 THE STATE OF NEVADA,

12 Plaintiff, Case No. CRll-1718

13 vs.
Dept. No.4

14 ERNESTO MANUEL GONZALEZ,

/ 15 Defendant.
I

16

17

18

19

20

21

22

23

24

25

26

REPLY TO OPPOSITION TO MOTION FOR A NEW TRIAL

Comes now, Emesto Manuel Gonzalez, by and through his attorneys, David R. Houston, Esq.

and Kenneth. E. Lyon III, Esq., and enters his reply to the State's opposition to his motion for a new

trial in this case. This reply is based upon NRS 176.515, the attached memorandum ofpoints and

authorities, the records and pleadings on file in this case, and any oral argument which the court may

require at the hearing on the motion.

The exhibits attached to this reply are Exhibit 6 (Stale's Proposed Jury Iostructions), Exhibit 7

(Defendant's Objections to State's Proposed Jury Iostructions), Exhibit 8 (Defendant's Proposed Jury

Instructions), Exhibit 9 (Defendant's Additional Proposed Iostructions), Exhibit 10 (Defendants 2d



1 Additional Proposed Instructions), Exhibit II (Defendant's 3d Additional Proposed Instructions), and

2 Exhibit 12 (Defendant's 4th Additional Proposed Instructions).!

3 MEMORANDUM OF POINTS AND AUTHORITIES

4 L

5 ARGUMENT.

6 In his motion for a new trial, Mr. Gonzalez contended that (1) some of the Court's rulings on

7 the jury instructions, and the resulting jury confusion effectively stripped Mr. Gonzalez ofhis only

B defense in the case; and (2)the Court's denial ofMr. Gonzalez!s motion to compel the State to choose

9 among the three murder charges caused additionaljmy prejudice and confusion. Taken together, Mr.

10 Gonzalez argued, these factors deprived him of his right to a fair trial, as guaranteed by the due process

11 clauses of the Fifth Amendment,' made applicable to the States by Section I of the Fourteenth

12 Amendment' to the United States Constitution, and Article I, Section 8, paragraph 5 of the

13 Constitution of the State ofNevada.4

H In its Opposition, the State's writer appears to have lost his temper at the onset, and never

15 regained it. The tone of the pleading is testy. and it is poorly documented as well. It provides no

16 citations or authority to support its claims of misrepresentation by the defense,S is mistaken about the

17 statutory basis for Mr. Gonzalez's motion,6 and is confused about what the portion it cites actually

18

19 11------------

20

21

22

23

24

25

26

1 These documents, while not filed by the Court, are nevertheless part ofthe lrial record pursuantto NRS 175.161(5).
2 Prosecution by presentment, indictment; double jeopardy; self-incrimination; due process; property taken for
public use. No peDlOR shall he held to answer for a capital, or otherwise infamous crime, unless on a presentment or
indictment ofa Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in
time ofWar or public danger;nor shall any person be subject for the same offence to he twice put injeopardy aflife or
limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or
property, without due process of law; nor shall private property be taken for public use, without just compensation.

Section 1. Citizenship; privileges and immunities; due process; equal protection. All persons born or naturalized in
the United States and subject to the jurisdiction thereof, are citiZens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection ofthe laws.

''No person shall be deprived ofllie, liberty, or property, without due process of law."
5 Opposition to Motion for a New Trial ("Opposition"), at p. 2, 11. 10-25; p. 3, II. 1-2.
6 The basis for the motion is NRS 176.515(1) ("The court may grant anew trial to a defendant ifrequired as a matter oflaw
... .'~, notNRS 176.515(4) as claimed by the State atp. 3, II. 16-24 ofits Opposition.
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says. 7 The writer has also apparently forgotten his initial agreement withdefense counsel over the

correct answers to the jury's two questions;8 now the State claims the Court;!s answers were proper and

involved a question of fact rather than law.9

Generally the Staters Opposition is a series ofpeevish one or two-line responses, few ofwhich

refer to any portion of the record to provide factual support for its claims. A few, however, are worth a

response.

Mr. Gonzalez argued in his motion that:

In criminal trials, due process requires that there be an opportunity to
present every available defense,to and fundamental fairness requires that a
defendant be afforded a meaningful opportunity to present a complete defense. ll

In Nevada, a defeodanfs right to propose jury instroctions is on an equal footing
with that of the State, because standard instructions in criminal cases generally
articulate the Staters theory oithe case.12

The defense bas the right to have the jury instrocted on its theory of the
case as disclosed by the evidence, no matter how weak or incredible that evidence
may be.13 A defendant'sj~ instructions may be phrased as a "duty to acquittl

(!Iff. , ., you must acquit"),1 and a positive instruction as to the elements of the
crime does not justify refusing a properly worded negatively phrased 'position' or
'theory! instruction crYon cannot convict the defendant, if ..."),15 Specific jury
instructions that remind jurors that they may not convict the defendant ifproof of

7 NRS 176.515(4) establishes the time limit for filing a motion for a new trial. It does not authorize lithe 1rial court to grant
a motion for a new trial when the district judge disagrees with the jury's verdict after an independent evaluation ofthe
evidence." Ifthe district judge disagrees with the jury's verdict the applicable statute is NRS 175.381(2), and it directs the
court to enter ajudgment ofacquittal for the defendant, not grant a new trial.
SAt Exhibit 4 to Mr. Gonzalez's motion for a new trial, p. 4, n. 1~3 and 14-18; p. 5.n. 3~11; contrast this with the
representations made in the State's opposition atp. 7, 11. 17-19 and p. 8,11. 1-9.
9 Opposition, atp. 7,1. 9 and p. 8, 11. 1~9.

10 Hoaglandv. State, 126 Nev. Adv. Op. No. 37 at p. 4 (2010), citing to Lindsey v. Normet, 405 U.S. 56, at 66 (1972), and
quoting American Surety Co. v. Baldwin, 287 U.S. 156, at 168 (1932); see also Washington v. Texas, 388 U.S. 14, at 19
(1967). .
U California v. Trombetta, 467 U.S. 479, at 485 (1984).
12 Carterv. State, 121 Nev. 759, at 767m. 21, 121 P.3d 592 (2005).
13 Hoaglandv. State, 126 Nev. Adv. Op, No, 37 at p. 4 (2010); Rosas v. State, 122 Nev. 1258, at 1266, 147 P.3d 1101
(2006); Crawfordv. State, 121 Nev. 744, at 751, 121 P.3d 582 (2005); Vallery v. State, 118 Nev. 357,372,46 P.3d 66
(2002); Margettsv. State, 107 Nev. 616, at 619,818 P.2d 392 (1991); Geary v. State, 110 Nev. 261, at 264~65, 871 P.2d
927 (1994); Harris v. State, 106 Nev. 667, at 670, 799 P.2d 1104 (1990); Brooks v. State, 103 Nev. 611, at 613,747 P.2d
893 (1987); Roberts v. State, 102 Nev. 170, at 172~73, 171 P.2d 1115 (1986); Williams v. State, 99 Nev. 530, at 531,665
P.2d 260 (1983); Barger v. State, 81 Nev. 548, at 552, 407 P.2d 584 (1965).
14 Carterv. State, 121 Nev. 759, at 765-67,121 P.3d 592 (2005).
15 Crawfordv. State, 121 Nev. 744, at 753, 121 P.3d 582 (2005).
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a particular element is lacking ("Unless ..., you must acquit") should be given
upon request. 16

To this. the State responded: liThe Defendant's complaints about the Court not usiilg his proposed

instructions should be rejected. The Court accepted at least one oithe Defendant's proposed

instructions (that related to conspiracy).,,17 (emphasis added).

Well, Mr. Gonzatez proposed some sixty-four jury instructions in this case. IS The writer of this

brieffound one other instruction proposed by Mr. Gonzalez which the Court actoally gave, for a total

of two. There may even be one or two more. This scant selection falls rather short ofthe nstands on

equal footing lt language of Carter,19 and prevented Mr. Gonzalez from adequately presenting his

theory of the case and his defense. The problem cannot be blamed on defective instructions either,

since most aiMr. Gonzalez's proposals were based on Nevada and California law, and accompanied

by citations to relevant authority to prove it.

While a defendant is not entitled to numerical parity in the Court's choice ofjury instructions,

he/she is entitled to a meaningful opportunity to present a complete defense.20 Ivf:r. Gonzalez did not

get that opportunity here. The Court refused those instructions stating that Mr. Gonzalez's theory of

the case, ifbelieved by the jnry, reqnired acqnittal;21 that attempted to clarify the interaction of

circumstantial evidence on the issue of intent;22 that required moral certainty before using

circumstantial evidence;23 that emphasized the State's burden of proof in establishing a "criminal

gang;,,24 and that instructed the jurors to be skeptical ofplea-bargained testiffiony.25

16 Crawfordl'. State, 121 Nev. 744, at 753, 121 P.3d 582 (2005); Brooksv. State, 103 Nev. 611, at 613-14, 747 P2d 893
(1987); Margetts v. State, 107 Nev. 616, at 620, 818 P.2d 392 (1991).
17 OppositioD,p. 6, IL 10~13.

19 See Exhtbit 7 (Opposition to State's Proposed Jury Instructions) - 12 instructions; Exlubit 8 (Defendant's Proposed Jury
Instructions) - 35 instructions; Exhibit 9 (Defendant's Additional Jury Instructions) - 3 instructions; Exhibit 10
(Defendant's 2d Additional Jury Instructions) -12 instructions; Exhibit 11 (Defendant's 3d Additional Jury Instructioris)-l
instruction; and Exhibit 12 (Defendant's 4th Additional Jury Instructions) -1 instruction.
19 Carter v. State, 121 Nev. 759, at 767 fn. 21, 121 P.3d 592 (2005).
20 California v. Trombetta, 467 U.S. 479, at 485 (1984).
21 Exhibit 3 (Defendant's Refused Inslroctions), Instruction A.
22 Exhibit 3 (Defendant's Refused Instructions), Instruction B.
23 Exhibit 3 (Defimdant's Refused Instructions), Instruction C.
24 Exhibit 3 (Defendant's Refused Instructions), Instruction D.
25 Exhibit 3 (Defendant's Refused Instructions), Instruction E.
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In regard to vicarious liability - a key issue in the trial- the State's writer notes: IINRS 200.450

plainly states that other persons may be involved in a challenge to fight stating that any person having

"agency" in causing the death" is Hable for Murder. n What the State's writer fails to note, and which

some of Mr. Gonzalez's rejected jury instructions tried to point out, is that NRS 200.450(3) restricts

Uagency'! liability to an enumerated class ofpersons involved in a specific kind of fight:

Should death ensue to a person in such a ftght, or should a person die
from any injuries received in such a fight, the person causing or having any
agency in causing the death, either byfighting or by giving or sendingfor
himselfor herselforfor any otherperson, or in receiving/or himselfor herself
orfor any otherperson, the cholknge to fight, is guilty ofmurder in the first
degree which is a category A felony and shall be punished as provided in
subsection 4 ofNRB 200.030. (emphasis added).

The Staters instructio~ and the instruction ultimately given, by contrast, ignore those restrictions and

impennissibly expand the concept of criminal liability under it.26

In discussing another aspect ofvicarious liability, the State remarked:27

Gonzalez claims that the instructions regarding intent and knowledge are
weak and obscure. Any specific challenge to the instructions is omitted from the
motion. What is conveniently overlooked is the fact that Gonzalez testified under
oath that be intended to kill not only Mr. Pettigrew but Cesar Villagrana as well.
The issue oflmowledge and intent were clearly proven beyond a reasonable
doubt.

Actually, a substantial part ofMr. Gonzalez's motion is devoted to explaining how the

instructions regarding intent and knowledge were deficient when it came to the problem of conspirator

and aiding and abetting liability - the issue which confused the jury, and resulted in their fitst qnestion

to the Court. As for Mr. Gonzalez's intent to shoot:Mr. Pettigrew, no one has made that an issue in

these pleadings. Mr. Gonzalez's contention at trial was that he was acting in defense of another, not

that he fired his pistol accidentally.

26 See the State's fonnulation at Opposition, p. 9, 11. 24-25; p. 10, 1. I ("This case involved mutual combat between the
26 Vagos and Hells Angels and clearly Gonzalez [was] rightfully convicted of Murder of the First Degree.")

27 Opposition, p. 4, II. 4~10.
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The State claims in its Opposition28 that Mr. Gonzalez did not objectto some of the

instructions. The State's writer may not recall that Mr. Gonzalez specifically objected in writing to

seventeen oithe State's proposed instructions, showed where they were in error, and gave alternative

jury instructions for twelve of them.29 In addition to that, Mr. Gonzalez proposed a number of other

instructions to he used in lieu ofthose offered by the State, and a number of supplemental clarifying

instructions as well. It is understandable why the State would choose to ignore these implicit

objections by:Mr. Gonzalez, since they undercut the State's argmnent on this point, but a reviewing

court may take a different view ofthe issue.

On the issue ofmultiplicitous charges the State contends:

The charging document contained several theories of liability for the
murder ofMr. Pettigrew. Counsel for both parties agreed on the record that the
murder charges would merge for purposes of sentencing should the jury convict
Gonzalez of all three murder charges. Since the charges merge, Gonzalez suffers
no prejudice resulting from the jury's verdicts on connls II, V, and VI. See
Jackson v. State, 291 P.3d 1274 (2012) (Since there is ouly one pnnishmentfor
the murder ofPettigrew there is no violation ofNevada's redundancy doctrinelo

This analysis ignores the prejudicial effect ofmultiplicitous charges on the jury, which J\1r. Gonzalez

raised in his motion. The Staters reasoning also ignores the U. S. Supreme Court holdings that

convictions themselves are plD.lishment, and that multiple convictions for a single offense violate the

Double Jeopardy clause of the Constitution.31 A single sentence does not cure that defect, as Mr.

Gonzalez has argued in his motion to strike redundant convictions and in reply to the State's oppositio

to that motion.

There are a number of other errors and misconceptions in the Staters opposition, but as they are

irrelevant to the main points raised in his motion for a new mal, Mr. Gonzalez will pass on the

temptation to answer them.

211 Opposition, p. 5, II. 10-14; p. 6, II. 5-7.
29 Exhibit 7 (Opposition to Staters Proposed Jury Instructions). Mr. Gonzalez also pointed out (at pp. 10-14) the State's
attempt to expand 1he scope ofNRS 200.450 beyond its plain meaning.
30 Opposition, p. 8, II, 12-20.
31 Rutledge v. United States, 517 U.S. 292, at301-307 (1996); Ballv. United States, 470 U.S. 856, at 861-65 (1985).
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1 n

2 CONCLUSION

3 Mr. Gonzalez contends that the various errors described in his motion for a new trial, taken in

4 combination, deprived -him of the right to a fair trial, and asks this Court to order a new one.

5 AFFIRMATION PURSUANT TO NRS 239B.030.

6 The party executing this document hereby affirms that tbis document submitted for recording

7 does not contain thes~ty nmnber of any person or persons, pursuant to NRS 239B.230.

8 Dated this'>-"7day ofAugust, 2013.

9

10
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16
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DAVID . HOUSTO , ESQ.
Nevada arNo.2131
LAW OFFICE OF DAVID R.
HOUSTON
432 Court Street
Reno, Nevada 89501
(775) 786-4188
Attorney for Defendant
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IN AND FOR THE- COUNTY OF WASHOE.

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
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Richard A. Gammick
*001510
P.O. Box 30083
Reno, NV 89520-3063
(775) 326-3200
Attorney for Plaintiff

F I LED
JUL211013 @., \\'.CO 0..0\.

~
CLERK

By:
CLERK

* * *8

9

10

11

THE STATE OF NEVADA,

v.

Plaintiff,
Case No. CR11-171SA

Dept. No. -4
12 @E~~LMeMtMf.: IP~,·--13 ERNESTO MANUEL GONZALEZ (Bl,

14
Defendants.

15

16

17

----------::-:------(

f'o~'\""oIfIIIRi INFORMATION SUPPLEMENTING INDICTMENT

18 RICHARD A. GAMMICK, District Attorney within and for the

19 County of Washoer State of Nevada, in the name and by the authority

20 of the State of Nevada, informs the above entitled Court that RESAR

21' 4fIkkl\8fti'lNh ""p ERNESTO MANUEL GONZALEZ, the defendants above named,

22 have committed the cIimes of:

23 (((

24 (( (

25 (( (

26 (/ (



1 COONT I. CONSPIRACY TO ENGAGE IN AN AFFRAY, a violation of

2 MRS 199.480 and NRS 203.050, a gross misdemeanor, in the manner

3 following, to wit:

4 That the said defendants, STUART GARY RUDNICK, also known

5 as "JABBERS" and ERNESTO MANUEL GONZALEZ, both Vagas gang members and

6 CESAR VILLAGRANA and JEFFREY PETTIGREW, both Hell's Angels gang

7 members did, at Sparks township, within the County of washoe, State

8 of Nevada, on or about the 23rd day of September A.D., 2011, conspire

9 with their respective gang members and/or each other to engage in an

10 affray, and in furtherance of the conspiracy, defendant CESAR

11 VILLAGRANA and ERNESTO MANUEL GONZALEZ shot rival gang members.

12 COUNT II. CHALLENGE TO FIGHT RESULTING IN DEATH WITH THE

13 USE OF A DEADLY WEAPON, a violation of MRS 200.450, MRS 200.010. NRS

14 200.030, NRS 193.165, NRS 199.480, 195.020 and NRS 193.168, a felony,

15 in the manner following, to wit:

16 That the said defendants, STUART GARY RUDNICK, also known

17 as "J'"ABBERST', CESAR VILLAGRANA and ERNESTO MANUEL GONZALEZ, did on or

18 about the 23rd day of September A.D., 2011, while within John

19 Ascuaga's Nugget, at Sparks Township, Washoe County, Nevada, cause,

20 give or send a challenge to fight and/or have agency in causing the

21 death of another after a challenge to fight resulting in the death of

22 a human being.

23 The Defendants above named are responsible under one or

24 more of the following. principles of criminal liability, to wit:

25 1) by the Defendants directly committing the acts constituting the

26 offense; and/or 2) by the Defendants~ having the intent-to commit

2



1 challenge to fight Dr to accept a challenge to fight, conspiring with

2 each other to commit the offense of challenge to fight or to accept

3 such a challenge to fight whereby each co-conspirator is vicariously

4 liable for the acts of the other co-conspirators when the acts are

5 done in furtherance of the conspiracy; and/or 3) by the Defendants

6 having the intent to commit the crime of challenge to fight, and

, aiding and abetting each either directly or indirectly whether

8 present or not.

9 Specifically, that the said defendant, STUART GARY RUDNICK,

10 also known as ~JABBERS", a Vagas gang member, did upon previous

11 concert and agreement, give or send a challenge to fight to Hell's

12 Angel gang member JEFFREY PETTIGREW and JEFFREY PETTIGREW's co-

13 conspirator and fellow Hell's -Angel gang member and agent, defendant

14 CESAR VILLAGRANA. That JEFFREY PETTIGREW and his fellow gang

15 member{s) and co-conspirator accepted the challenge to fight and did

16 fight with defendant STUART GARY RUDNICK, also known as ~JABBERS" and

17 his co-conspirators, other Vagos gang members, which fight involved

18 the use of deadly weapons. That said fight ended with the shooting

19 death of JEFFREY PETTIGREW, a human being who died on or about the

20 24th day of September A.D., 2011, by Vagos gang member and co-

21 conspirator, defendant ERNESTO MANUEL GONZALEZ, and/or

22 That the said defendant, Vagos gang member, GARY STUART

23 RUDNICK, also known as ~JABBERSu and Hell's Angel gang member JEFFREY

24 PETTIGREW did verbally challenge each other to fight and did directly

25 or indirectly, counsel, encourage, hire, command, induce or otherwise

26 procure other Vagos gang members and Hell's Angel gang members, and-

3
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1 ERNESTO MANUEL GONZALEZ and CESAR VILLAGRANA to fight and did either

2 by fighting or by giving or sending for himself or herself or for any

3 other person, the challenge to fight or by receiving for themselves

4 or for any other person, the challenge to fight, did cause a fight

5 where deadly weapons were used during said fight by STUART GARY

6 RUDNICK'S, also known as "JABBERS" and JEFFREY PETTIGREW'S respective

7 agents, defendants CESAR VILLAGRANA and ERNESTO MANUEL GONZALEZ

e resulting in the death of JEFFREY PETTIGREW who died from a gunshot

9 wound on the 24th of September, 201l.

10 And that CESAR VILLAGRANA and ERNESTO MANUEL GONZALEZ,

11 being responsible as principles to the fight did aid and abet GARY

12 STUART RUDNICK, also known as "JABBERS" and JEFFREY PETTIGREW in the

13 fight by said defendants counseling each other in furtherance of

14 issuing or accepting a challenge to fight, and/or by providing backUp

15 to each other, and/or congregating in a group in order to fight

16 together, and/or encouraging each other to engage in or accept the

17 challenge to fight J and/or each group encircling members of the

18 opposing group, and/or participating in "a stand-off situation and/or

19 intimidating members of the rival gang, and/or harassing members of

20 the rival gang J and/or otherwise acting in concert.

21 That said challenge to fight and the subsequent fight was

22 committed knowingly for the benefit of, at the direction of, or in

23 affiliation with, a criminal gang, with the specific intent to

24 promote, further or assist the activities of the criminal gang.

25 III

26111

4



3 to wit:

the

the manner following,

, by shooting DIEGO

DEADLY WEAP N, a violation ofCOUNT III. BATTERY WIT

That said battery ith the use of a deadly weapon was

That the said defendant. CES

NRS 200.481 (2) (e) and NRS 193.168,

Nevada, with a .deadly weapon, t

23rd day of September A.D., 2011, at Sp

County of Washoe, State of Nevada, d~ wi fully and unlawfully use

force and violence upon the person J't DIEGO at John Aacuaga's

Nugget, 1100 Nugget Avenue, in th~CitY of Washoe County,

4

2

5

6

7

8

9

1

11

10 GARCIA in the leg.

12 committed knowingly for the benefit of, at the direction of, or in

13 affiliation with, a criminal gang, with the specific intent to

14 promote, further or assist the activities of the criminal gang.

wantonly

the City of Sparks,

a populated area in

Ascuaga's Nugget

N A STRUCTURE a violation

VILLAGRANA, on or about the

COUNT IV. DISCHARGIN

That the said defendant,

County of Washoe, State of Nevada, id

discharge a 9rnm handgun while ins~~ of

Hotel/Casino, located at 1100 N~get

Washoe County, Nevada, an area designated as

16 of NRS 202.287, a felony, in the

22

21

20

18 23rd day of September A.D., 2011, at

19

17

15

23 Washoe County, Nevada.

24 III

25 III

26 III

5



1 COUNT V. CARRYING A CO EALED WEAPON, a violation of MRS

a county, Nevada.

4 23rd day of September A. D., 2011,

about the

arks, Washoe

to wit:

handgun at John

and unlawfully,

~scuaga's Nugget

202.350, a felony,

That the

county of Washoe, State of Nevada

carry and have concealed

3

5

6

2

7

9 COUNT CARRYING A CONCEALED WEAPON, a violation of NRS

10 202.350, a felony, (F200) in the manner following, to wit:

11 That the said defendant, ERNESTO MANUEL GONZALEZ, on or

12 about the 23rd day of September A.D., 2011, at Sparks Township,

13 within the County of Washoe, State of Nevada, did willfully and

"14 unlawfully, carry and have concealed upon his person a certain

15 handgun at John Ascuaga's Nugget located at 1100 Nugget Avenue in

16 Sparks, Washoe County, Nevada.
X

17 COUNT vg DISCHARGING A FIREARM IN A STRtICTtIREa
7

18 violation of NRS 202.287, a felony, in the manner following, 'to wit:

19 That the said defendant, ERNESTO MANUEL GONZALEZ, on or

20 about the 23rd day of September A.D., 2011, at Sparks Township,

21 within the County of Washoe, State of Nevada, did maliciously and

22 wantonly discharge a .40 caliber handgun while inside of John

23 Ascuaga's Nugget Hotel/Casino, located at 1100 Nugget Avenue in the

24 City of Sparks, Washoe County, Nevada, an area designated as a

25 popUlated area in Washoe County, Nevada.

26 III



-st:
1 COUNT v,;.if. MURDER OF THE SECOND DEGREE WITH THE USE OF A

•
2 DEADLY WEAPON, a violation of MRS 200.010, NRS 200.030, NRS 193.165

3 and NRS 193.168, a felony, committed in the manner following to wit:

4 That the said Defendants ERNESTO MANUEL GONZALEZ a Vagas

5 gang member and, CESAR VILLAGRANA a Hell's Angel gang member, on or

6 about the 23rd day of September, 2011, did aid and abet GARY STUART

7 RUDNICK, also known as "JABBERS'" a Vagas gang member and JEFFERY

8 PETTIGREW a Hell's Angel gang member in the commission of an affray

9 with the use of a deadly weapon, that during the CQurse of the affray

10 the said defendants did maliciously fire deadly weapons inside of

11 John Ascuaga's casino, located in a congested area in Sparks, Washoe

12 County, Nevada. That the said discharging of handguns during the

13 affray was in general malignant recklessness of others' lives and

14 safety of other people or in disregard of social duty and as a

15 foreseeable consequence of the shooting, JEFFREY PETTIGREW, a human

16 being, was killed and murdered suffering multiple gunshot woUnds trom

17 which he died on September 24th, 2011.

18 That said affray and discharge of a handgun inside of a

19 structure with the use of a deadly weapon was committed knowingly for

20 the benefit of, at the direction of, or 1n affiliation with, a

21 criminal gang, with the specific intent to promote, further Or assist

22 the activities of the criminal gang.

23 III

24 III

25 1/1

26 III

7



1

-y;;.
COUNT.~ MURDER WITH A DEADLY WEAPON, a violation of NRS

~

2 200.010 and NRS 200.030, NRS 193.165. NRS 193.168 a felony, (F720) in

3 the manner following:

4 That the said defendant ERNESTO MANUEL GONZALEZ on the 23rd

5 day of Septembe~ A.D' F 2011 1 or thereabout, and before the filing of

6 this Information, at and within the County of Washoe, State of

7 Nevada, did willfully, unlawfully, and with malice aforethought, kill

8 and murder JEFFREY PETTIGREW, a human being, by means of shooting

9 into the body of JEFFREY PETTIGREW with a deadly weapon, to wit: a

10 pistol, thereby inflicting mortal injuries upon the said JBFFREY

11 PETTIGREW from which he died on September 24, 2011, said killing

12 being (I) willfUL, deliberate, and premeditated; and/or (2~ committed

13 by Defendant lying in wait to commit the killing, said Defendant

14 being responsible under one or more of the following principles of

15 criminal liability, to wit: (1) by directly committing the act;

16 and/or (2) by Defendant conspiring with GARY RUDNICK and other Vagos

17 members or associates, with the specific intent that a killing occur,

18 whereby each conspirator is vicariously liable for the foreseeable

19 acts made in furtherance of the conspiracy.

20 FUrther, that the murder was committed knowingly for the

21 benefit of, at the direction of, or in affiliation with, a criminal

22 gang, and with the specific intent to promote, further or assist the

23 activities of the criminal gang, to wit: the Vagos.

24 / / /

25 / / /

26 /1/

8
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:sm:

COUNT ~ CONSPIRACY TO COMMIT MURDER, a violation of NRS,
2 199.480, NRS 200.010, NRS 200.030, a felony, in the manner following:

3 That the said defendant ERNESTO MANUEL GONZALEZ on the 23rd

4 day of September A.D., 2011, or thereabout. and before the filing of

5 this Information, at and within the County of Washoe, State of

6 Nevada, did willfully, unlawfully, did conspire with GARY RUDNICK and

7 other Vagos members or associates to kill and murder JEFFEREY

8 PETTIGREW, a human being, and in furtherance of the conspiracy did

9 commit the acts in count~ said acts being incorporated by this

10 reference as though fUlly set forth here.

11

12 All of which is contrary to the form of the statute in such

13 case made and provided, and against the peace and dignity of the

14 State of Nevada

15 AFFIRMATION PURSUANT TO NRS 239B.030

16 The undersigned does hereby affirm that the preceding

17 document does not contain the social security number of any person.

22

23

24 peN SPPD0022354C-GONZALEZ
PCN SPPD0022064C-GONZALEZ

25 PCN SPPD0022352C-VILLAGRANA

18

19

20

21

26

Dated this -J~.g~~~:!:..if d~:t-I--'J"'U~~o1.Y-O-'I~=--'2013.

RICHARD A. GAMMICK
District Attorney

By NA!M¢Y$~"

AMOS STEGE
9200
Deputy District

0701CRll1718LDTHIRDSUPPIND

9
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F I LED
AUG 07 2013

J~
OEPUTYCLERK

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE,

•••
THE STATE OF NEVADA,

Plaintiff,
Case No. CRll-1718

v.
Dept. No. 4

ERNESTO MANUEL GONZALEZ (Bf

13 Defendant.

14 I

IS LADIES AND GENTLEMEN OF THE JURY:

16 It is my duty as judge to instruct you in the law that

17 applies to this case~ and it is your duty as jurors to follow the law

18 as I shall state it to you, regardless of what you may think the law

19 is or ought to be. On the other hand, it is your exclusive province

20 to determine the facts in the case, and to consider and weigh the

21 evidence for that purpose. The authority thus vested in you is not

22 an arbitrary power, but must be exercised with sincere judgment.

23 sound discretion, and in accordance with the rules of law stated to

24 you.

25

26 Instruction NO.~ _



"," .', .

1

2

3

4

5

•
7

8

9

10

11

12

13

"
15

,.
17

18

19

20

21

22

23

2.

25

\ 26
,
\.

If in these instructions, any rule, direction or idea is

stated in varying ways, no emphasis thereon is intended by me and

none must be inferred by you. For that reason, you are not to single

out any certain sentence, or any individual point or instruction, and

ignore the others, but you are to consider all the instructions as a

whole and to regard each in the light of all the others .

Instruction No. ----'d."-_



Tr r •

1 If, during this trial, I have said or done anything which

2 has suggested to you that I am inclined to favor the position of

3 either party, you will not be influenced by any such suggestion.

4 I have not expressed, nor intended to express any opinion

5 as to which witnesses are or are not worthy of belief, what facts are

6 or are not established, or what inference should be drawn from the

7 evidence. If any expression of mine has seemed to indicate an

a opinion relating to any of these matters, I instruct you to disregard

9 it.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26 Instruction No. ~..3J--__



1 r I •

1 It is the duty of attorneys on each side of a case to object

2 when the other side offers testimony or other evidence which counsel

3 believes is not admissible.

4 When the court has sustained an objection to a question,

5 the jury is to disregard the question and may draw no inference from

6 the wording of it"or ~peculate as to what the witness would have said

7 if permitted to answer.

B

9

10

11

12

13

"
15

16

17

18

19

20

21

22

23

24

25

26 Instruction No.~



Instruction No.

j ,

1 Nothing that counsel say during the trial is evidence in

2 the case.

3 The evidence in a case consists of the testimony of the

4 witnesses and all physical or doc:umentary evidence which has been

5 admitted_

6

7

8

9

10

11

12

13

14

15

16

17

18

19

2·0

21

22

23

24

25

26



Instruction No.

1 A reasonable doubt is one based an reason. It is not mere

2 possible doubt, but is such a doubt as would govern or control a

3 person in the more weighty affairs of life. If the minds of the

4 jurors, after the entire comparison and consideration of all the

5 evidence, are in such a condition that they can say tbey feel ap.

6 abid~ng con~icti~n of the truth 'of the charge, there is not a

7 reasonable doubt. Doubt to be reasonable must be actual, not mere

8 possibility or speculation.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

2.

25

26



Instruction No.~

,

1 In every crime there must axist a union or joint operation

2 of act and intent.

3 The burden is always upon the prosecution to prove both act

4 and intent beyond a reasonable doubt.

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

2.

25

26



· ,,

1 Every person charged with the commission of a crime shall

2 be presumed innocent unless the contrary is proven by competent

3 evidence beyond a reasonable doubt. The burden rests upon the

4 prosec~tion to establish every element of the crime with which the

5 defendant is charged beyond a reasonable doubt.

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26 Instruction No, 8
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1 There are two kinds of evidence: direct and

2 circumstantial. Direct evidence is direct proo£ o~ a fact, such as

3 testimony of an eyewitness. Circumstantial evidence is indirect

4 evidence, proof of a chain of facts from which you could find that

5 another fact exists, even though it has oot been proved directly.

6 Such evidence may consist of any acts, declarations or circumstances

7 of the crime. You are entitled to consider both kinds of evidence.

B

9

10

11

12

13

14

15

16

17

1B

19

20

21

22

23

24

25

The law permits you to give equal weight to both, but it is for. you

to decide how much weight to give to any evidence.

If you are satisfied of the defendant's guilt beyond a

reasonable doubt, it matters not whether your judgmen~ of guilt' is

based upon direct or positive evidence or upon indirect and

circumstantial evidence or upon both.

It is for you to decide whether a fact has been prov,d by

circumstantial evidence. In making that decision, you must consider,

all the evidence in the light of reason, common sense and expe~ience.

You should not be concerned with the type of evidence but

rather the relative convincing force of the evidence.

26 Instruction NO. -S-



'oInstruction No.

1 Intent may be proved by circumstantial evidence. It rarely

:2 can be established by any other meane. While witnesses may see and

3 hear and thus be able to give direct evidence of what a defendant

4 does or fails to do, there can be no eyewitness account of a state of

5 mind with ,which the acta were done or omitted, but what a defendant

6 does or fails to do may indicate intent or lack of intent to commit

7 the offen~e charged.

8 In determining the issue as to intent, the jury is entitled

9 to consider any statements made and acts done or omitted by the

10 accused, and all facts and circumstances in evidence which may aid

11 determination of state. of mind.

12

13

14

15

16

17

1B

19

20

21

22

23

24

25

26



,

1 A Fourth Information Supplementing Indictment is a formal

2 method of accusing a defendant of a crime. It is not evidence of any

3 kind against the accused, and does not create any presumption or

4 permit any inference of guilt.

5

6

7

8

9

10

11

12

13

"
lS

16

17

18

19

20

21

22

23

2.

25

26 Instruction No. -l.L.--



The defendant ERNESTO MANUEL GONZALEZ is "being tried ~pon1

2 anFourth Information Supplementing Indictment which was filed
,

orl
I

the

3 22ndday of JulY1 2013, in the Second Judicial District Court,

4 charging the said defendant ERNESTO MANUEL GONZALEZ, with:

5

6

7

B

9

10

11

12

13

14

15

16

COUNT I. CONSPIRACY TO ENGAGE IN AN AFFRAY, a violat.i!on of

NRS 199.480 and NRS 203.050, a gross misdemeanor, in the manner I

following, to wit:

That the said defendants, STUART GARY RUDNIC~, also kqown
,

as ~JABBERSn and ERNESTO MANDEL GQNZALEZ, both Vagos gang membe~s and

CESAR VILLAGRANA and JEFFREY PETTIGREW, both Hell's Angels gang

members did, at Sparks township, within the County of Washoe, S~ate

of Nevada, on or about the 23rd day of September A.D., 2011, codsPire

<Inwith their respective gang members and/or each other to engage ~ an

affray, and in furtherance of ,the conspiracy, defendant CESAR

VILLAGRANA and ERNESTO MANUEL GONZALEZ shot rival gang members.

COUNT II. CHALLENGE TO FIGHT RESULTING IN DEATH WITH ~HE

17

18

USE OF A DEADLY WEAPON, a violation of NRS

200.030, NRS 193.165, NRS 199.480, 195.020

200.450, NRS 200.010.1 MRS

and NRS 193.168, a fe~Ony,
19 in the manner following, to wit:

20 That the said defendants, STUART GARY RUDNICK, also known

21 as "JABBERS 'l , CESAR VILLAGRANA and ERNESTO MANUEL GONZALEZ, did ,on or

22 about the 23rd day of September A.D., 2011, while within' John

23 Ascuaga's Nugget, at Sparks Township, Washoe County, Nevada, cau~e,

24 give or send a challenge to fight and/or have agency in causing the,

25 / / /

26 / / /



,,

i
1 death of another after a challenge to fight resulting in the deAth of

of the following principles of criminal liability, to wit:

a human being.

more

i
constituting!the

,

,
i

The Defendants above named i5 responsible under one o~

by the Defendants directly committing the actsi)

2

3

4

5

6

7

6

offense; and/or 2) by the Defendants, having the intent to commit
I

challenge to fight or to accept a challenge to fight, conspiring wifh
i

each other to commit the offense of challenge to fight or to acqept

9 such a challenge to fight whereby each co-conspirator is vicaridusly

10 liable for the acts of the other co-conspirators when the acts are

11

12

13

,
done in furtherance of the conspiracy; and/or 3) by theDefendanns. I
having the intent to commit the crime of challenge to fight, and

I, ,
aiding and abetting each either directly or indirectly whether ,

14 present or not.

15

16

17

16

I
Specifically, that the said defendant, STUART GARY RUDNICK,

I

also known as "JABBERS n
, a Vagos gang member, did upon previous I

concert and agreement, give or send a challenge to fight to Helits
,

Angel gang member JEFFREY PETTIGREW and JEFFREY PETTIGREW's 00- I

19 conspi~ator and fellow Hell's Angel gang member and agent, defe~dant

2D CESAR VILLAGRANA. That JEFFREY PETTIGREW and bis fellow gang

21 member(s) and co-conspirator accepted the challenge to fight and did,
22 fight with defendant STUART GARY RUDNICK, also known as "JABBERS" and

I
23 his co-conspirators, other Vagos gang members, which fight invo]ved

24 the use of deadly weapons. That said fight ended with the shooting

25 death of JEFFREY PETTIGREW, a numan being who died on or about ~he

26 III

s?-\\



1

2

3

4

5

6

,.

24th day of September A.D., 2olu, by Vagas gan.g member and co

conspirator, defendant ERNEST~ MANUEL GONZALEZ, and/or
• I

..That the sa~d defend,ant, Vagos gang member, GARY STUART

RUDNICK, also known as "JABBE~S" and Hell's Angel gang member J~FFREY

PETTIGREW did verbally challe~ge each other to fight and did di~ectly

or indirectly, counsel, enco~ag~, ~ire, command, induce or otherwise

7 procure

ERNESTO

other Vagos gang members and Hell's Angel gang members, ~nd
I

MANUEL GONZALEZ and CB~AR VILLAGRANA to fight and did e~ther

9 by fighting or by giving or sepding for himself or herself ar f~r any

10' other person, the challenge tOI fight or by receiving for themsetves,
11 or for any other person, the challenge to fight, did cause a fight

12 where deadly weapons were used; during. said fight by STUART GARY I
13

14

15

16

17

18

19

20

21

22

23

24

25

26

RUDNICK'S, also known as "JABBERS" and JEFFREY PETTIGREW'S respeptive
!,

agents, defendants CESAR VILLAFRANA and ERNESTO MANUEL GONZALEZ
,

reSUlting in the death of JEFFREY PETTIGREW who died from a gunspot

wound on the 24th of September~ 2011.

And that CESAR VILLA~RANA. and ERNESTO MANDEL GONZALEZ, I

being responsible as a principae to the fight, did aid and abet fARY
! ,

STUART RUDNICK. also ]mown as f'JABBERS U in the fight by said

defendants counseling each other in furtherance of issuing or

accepting a challenge to fi9htl and/or by providing backup to eaph
I

other, and/or congregating in ~ group in arder to fight together~

, .
and/or encouraging each other to engage 1U or accept the challenge to,

fight, and/or each group encirpling members of the opposing group,

and/or participating in a stand-off situation and/or

fff



1

2

3

4

5

intimidating members of the rival gang, and/or harassing members of

the ~ival gang, and/or otherwise acting in concert.

That said challenge to fight and the subsequent fight was

committed knowingly for the benefit of, at the direction of, or lin
i

affiliation with, a criminal gang, with the specific intent to
,

6 promote, further or assist the activities ·of the criminal gang. ;
!

7 COUNT III. CARRYING A CONCEALED WEAPON, a violation of NRS

8 202.350, a felony, in the manner following, to wit:

9 That the said defendant, ERNESTO MANUEL GONZALEZ, on or

10 about the 23rd day of September A.D., 2011, at Sparks Township,

11 within the County of Washoe, State of Nevada, did willfully and

12 unlawfully, carry and have concealed upon his person a certain

13 handgun at John Ascuaga's Nugget located at 1100 Nugget Avenue in

14 Sparks r Washoe County, Nevada.

15 COUNT IV. DISCHARGING A FIREARM IN A STRUCTURE a vio~ation

16 of NRS 202.287, a felony, in the manner following, to wit:

17 That the said defendant, ERNESTO MANUEL GONZALEZ, on or

18 about the 23rd day of September A.D., 2011, at Sparks Township,

19 within the County of Washoe, State of Nevada, did maliciously antl

20 wantonly discharge a .40 caliber handgun while inside of John

21 ABcu~ga's Nugget Hotel/casino, located at 1100 Nugget Avenue
I

in the

22 City of Sparks, Washoe CountYr Nevada, an area designated as a

23 populated area in Washoe County, Nevada.

24 COUNT V.. MURDER OF THE SECOND DEGREE WITH THE aSE aFiA

25 DEADLY WEAPON, a violation of NRS 200.010, NRS 200.030, NRS 193.165

26 and NRS 193.168, a felony, committed in the manner following to wit:



1 That the said Defendants ERNESTO MANUEL GONZALEZ a Vagos

2 gang member and, CESAR VILLAGRANA, a Hell's Angel gang member I on or
,

3 about the 23rd day of September, 2011 1 did aid and abet GARY STUART

4 RUDNICK, also known as ~JABBERS" a Vagos gang member and JEFFERY

5 PETTIGREW, a Heills Angel gang member in the commission of an, a~fray

6 with the use of a deadly weapon, that during the course of the affray

7 the said defendants did maliciously fire deadly weapons inside df

8 John Ascuaga's casino, located in a congested area in Sparks, Washoe
,

9 County, Nevada. That the said discharging of handguns during the

10

11

12

13

14

15

affray was in general malignant recklessness of others 1 lives aqd

safety of other people or in disregard of social duty and as a 1

foreseeable consequence of the shooting, JEFFREY PETTIGREW, a human
I

being, was killed and murdered suffering multiple gunshot wounds from

which he died on September 24th, 2011. ,,
That said affray and discharge of a handgun inside of La

16 structure with the use of a deadly weapon was committed knowingly for

17 the benefit of, at the direction of, or in affiliation with, a

18 criminal gang, with the specific intent to promote, further or ~ssist

19 the activities of the criminal gang.

20 COUNT VI. MORDER WITH A DEADLY WEAPON, a violation of NRS

21 200.010 and NRS 200.030 r NRS 193.165, NRS 193.168 a felony, in ~he

22 manner following:

23 That the said defendant ERNESTO MANUEL GONZALEZ on the 23rd

24 day of September A.D., 2011, or thereabout, and before the filing of

25 this Information, at and within the County of Washoe, State of

26 Nevada, did willfully, ,unlawfully, and with malice aforethought, kill



1 and murder JEFFR~Y PETTIGREW, a human being, by means of shooting

2 into the body of JEFFREY PETTIGREW with a deadly weapon, to wit:' a

3 pistol, thereby ,inflicting mortal injuries upon the said JEFFRE~

4 PETTIGREW from which he died on September 24, 2011, said killing
!

5 being (1) willful, delibe~ate, and premeditated; and/or (2) co~tted

6 by Defendant lying in wait to co~t the killing, said Oefendan~

7 being responsible under one or more of the following principles of

a criIninal liability, to wit: (1) by directly committing the act;

9 and/or (2) by Defendant conspiring with GARY RUDNICK and other Vagos

10 members or associates, with the specific intent that a killing opcur,

11 whereby each conspirator is vicariously liable for the foreseeable
I

12 acts made in furtherance of the conspiracy.

13 Further, that the murder was committed knowingly for the

14 benefit of, at the direction of, or in affiliation with, a crimiral

15 gang, and with the specific intent to promote, further or assist· the

16 activities of the criminal gang, to wit: the Vagos.

17 COUNT VII. CONSPIRACY TO COMMIT MURDER, a violation of NRS

18 199.460, NRS 200.010, NRS 200.030, a felony, in the manner following:

19 That the said defendant ERNESTO MANUEL GONZALEZ on t~e'23rd

20 day of September A.D., 2011, or thereabout, and before the filing of

21 this Infor.mation, at and within the County of Washoe, State of

22 Nevada, did willfully, unlawfully, conspire with GARY RUDNICK and

23 other Vagos members or associates to kill and murder JEFFEREY

24 PETTIGREW, a human being, and in furtherance of the conspiracy did

25 commit the acts in Count VI, said acts being incorporated by this

26 reference as though fully set forth here.
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1
I

To the charges stated in the Fourth information Supplementipg

2 Indictment, the defendant, ERNESTO MANUEL GONZALEZ, plead nNOT

3 GUILTY".
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1 "Knowingly, I. imports a knOwledge that the facts exist which

2 constitutes the act or omission of a crime,' and does not require

3 knowledge of its unlawfulness. Knowledge of any particular facit may
,

4 be inferred from the knowledge of such other facts as should put an

5 ordinarily prudent person upon inquiry.

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26 Instruction No . ...1".3......_



·,

1 T~e word "willfullyH when applied to the intent eleme~t of

2 the charges contained in Counts I, II, III, means an act done O~

3 omitted and implies simply a purpose or willingness to commit tqe act

4 or to make the omission in question. The word does not require ;in

5 its meaning any intent to violate law, or to injure another, or Ito

6 acquire any advantage.

7

8

9

10

11

12

13

14

15

16

17
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25
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1 The word ~willfully~ when applied in criminal statutes,

2 charged in Counts IV, V, VI and VIr relates to an act or omissioh

3 which is done intentionally, 'deliberately or designedly, as

4 distinguished from an act or omission done accidentally,

5 inadvertently or innocently.
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,
1 A person may be found liable for the commission of a crime I if

2 the State proves beyond a reasonable doubt that he,or she committed

3 the crime; or by proving that the/defendant is liable by virtuelof

4 the doctrine. of vicarious liability as an aider and abettor or ~5 a

5 co-conspirator.
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1 In order for the defendant to be held accountable for Counts Vr

2 VI and/or VII under theories of vicarious liability (aiding and

3 abetting and/or conspiracy) the State must prove beyond a reasonable

4 doubt the defendant had the specific intent to commit the crime

5 charged.
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1 The defendant is cbarged in Count [ (Conspirncy to Engage in an Affray), Count II (Challeoge

2 to Fight Resulting in Death), Count VJ{Murderwith.Deadly Weapon), and Connt VII (Co'1S(liracy to

J Commit Murder) withparticipation in a conspiracy.

4 A conspiracy is an agreement between two or more persons for an unlawful purpose. Aperson

5 who knowingly does any act to further the object ofa conspiracy, or otherwise participates !herein, is

6 criminally liable as a conspirator. Evidence of a coordiDBted series ofacts furthering the underlying

7 offense is sufficient to infe.r1he existence ofan agreement and support a conspiracy conviction.

8 However, absent an agreement to cooperate in achieving the purpose ofa conspiracy. mere knowledge

9 of, acquiescence in, or approval afthat purpose does not make one a party to conspiracy.

10 The unlawful agreement or object is the essence ofthe crime ofconspiracy. The crime is

11 completed upon the making ofan unlawful agreement regardless ofwhether the object ofthe

12 conspiracy is effectuated.
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1.
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1 Aider and Abettor liability Defined

2 Every person concerned in the commission of a felony, gross

3 misdemeanor or misdemeanor, whether the person directly commits the

4 act constituting the offense, or aids or abets in its commission, and

5 whether present or absent; and every person who. directly or. .
6 indirectly, counsels, encourages, hires, commands, induces or

7 otherwise procures another to commit a felony, gross misdemeanor or

a misdemeanor is a principal, and shall be proceeded against and

'9 punished as such.
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The elements of the cLime of Affray are:

1. Two or more persons:

2. By agreement;

3. Fight in a public place;

4. To the terror of the citizens of this state.

Instruction No.~
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The Elements of the Crime of Challenge to Fight Resulting in

Death are:

1. A person;

2. Upon previous concert and agreement;

3. Fights with any other person, or;

4. Gives, sends or authorizes any other person to give or
send a challenge to fight verbally or in writing to any
other person and a fight occurs;

5. A person having any agency in causing the death by either
fighting, or by giving or sending or receiving for himself
or herself or any other person, the challenge to fight,
and

6. Death ensues to a person in such a fight, or dies from any
injuries received in such a fight.

Instruction No. a0



The elements of carrying a concea~ed weapon are as follows:

1. The Defendant did unlawfully;

2 • Carry concealed upon his or her .person any;

3. Pistol, revolver 9r other firearm .

.
•

1

2

3

•
5

6

7

B
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1 The crime of discharging a firearm within a structure

2 consists of the following elements':

3 .1. A Defendant withi~ a structure did;

4 2. maliciously or wantonly;

5 3 . discharge a firearm within the structure; and

6 4. the .etructure was located in.an area desi9UClted as a

7 populated area for the purpose of prohibiting the

B discharge of weapons.
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The elements of the crime of MUrder are:

1. The defendant did willfully and unlawful.ly,.

2. kill a human being;

3. with malice aforethought, either express or implied.
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J. Murder is divided into two degre~s.

2 Murder of the first degree is murder which is willful,

.3 deliberate . and premeditated.

4 Murder of the second degree is all other kinds of murder.
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1 Malice aforethought, as used in Counts IV, V and VI in this

2 case, means the intentional doing of a wrongful act without legal

3 cause or excuse, or what the law considers adequate' provocation. The

4 condition of mind described as malice aforethought may arise, not

5 alone from anger, hatred, revenge or from particular ill will, spite

6 or grudge toward a person~ but may also result from any unjustifiable

7 or unlawful motive or purpose to injure another, which proceeds from

8 a heart fatally bent on mischief, or with reckless disregard of

g. consequences and social duty.
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1 "Wanton conduct" is defined as reckless, heedless, maliciDus,

2 characterized by extreme recklessness, foolhardiness, recklessly

3 disregardful of the rights or safety of others or of consequences.
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1 Express malice is that deliberate intention to unlawfully

2 take away the life of a- fellow creature, which is manifested by

3 external circumstances capable of proof.

4 Malice may be implied when no considerable provocation

5 appears or when all the circumstances of the killing show an

6 abandoned and malignant heart.
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Murder of the first d~ee is murder which is perpetrated

by meanE of any kind of wil1ful~ deliberate, and premeditated

killing. All three elemE~nts--w111fu1ness, deli.berati0!l, and

premeditation--must be proven beyond a reas~nable doubt before an

accused can be convicted of first-degree murder.

Willfulness is the intent to kill. There need be no

appreciable space of time between formation af the intent to kill and

the act pi killing.

Deliberation is the proceas of determining upon a course of

action to kill as a result of thought, including weig-hing the reasons

for and against the act:;'on and cOIlBidering the consequences of the

action.

A deliberate determination may be arrived at in a short

period of time. But in all cases "the determination must not be

formed in passion, or if formed in passion l it must be carried out

after there has been time for the passion to subside and deliberation

to occur. A mere Wlconsidered ?!1d rash impulse is not deliberate I

even though it includes the intent to kill.

Premeditation is a design, a determination to kill,

distinctly formed in the mind by the time of the kil1ing.

Premeditation need not be for a day, an hour, or even a

minute. It may be as instantaneous as successive thoughts of the

mind. For if the jury believes from ~he evidence that the act

constituting the ki11ing has been preceded by and has been the

III

/11
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1 result of premedit.ation, no matter how rapidly the act follows the

2 premeditation, it is: premeditated.

3 The law does not undertake to. measure in units of time the

4 length of the period during which ,the thought muat be pondered before

5 it c'an ripen into an intent to kill which is tJ:uly deliberate and

6 premeditated.: The time will vary with different individuals and

7 under varying circumstances.

8 The true test is not the duration of time, but rather the

9 extent of the reflection.. A cold. calculated judgment and decision

10 may be arrived at in a short period of time, but a mere unconsidered

1J. and rash impulse, even though it includes an intent to kill, is not

12 ~eliberation and premeditation as will fix an unlawful killing as

13 murder of the first degree.
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1 Lying in wait is defined by law as watching, waiting, and

2 concea.lment· from the pers6n killed with the intention of killing or

3 inflicting bodily injury upon that person.
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1 If you find the defendant committed the offense of

2 Challenge to Fight Resulting in Death, Fi!st Degree Murder, or Second

3 Degree Murder then you must further determine whether the defendant

4 used a firearm. You should indicate your finding by checking the

5 appropriat~ box on the verdict forms. The burden is on the State to

6 prove beyond a reasonable doubt that a firearm or other deadly weapon

7 was used during the commission of the offenses.

8 You are instructed that a firearm is a deadly weapon.
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1 A criminal gang means:

2 1. Any combination of persons i

3 2. organiz~d formally or informally, so constructed that

4 the organization will continue its operation even if

5 individual members enter or leave the organization

6 whi~:

7 a. Has a common name or identifying symbol

8 b. Has particular conduct. status and custom indicative

9 of it; and

10 c. Has as one of itG common activities engaging in

11 criminal activity punishable as a felony, other

12 than the conduct which constitutes the primary

13 offense.
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The Elements of the Gang EDhancement are as follows:

J.. The defendant committed the crime;

2. 'E'or the benefit of, at the direction of, or in .

affiliation with a criminal gang;

3. With specific intent to promote, further or assist the

activities of the criminal gang.

instruction No. ,,(l
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1 Gang evidence is not admissible to show that the defendant is a

2 bad person or has a criminal propensity. You may only consider such

3 evidence in your deterinination as to whether the Vagos is a criminal

.I] gang and whether the Defendant committed the offenses in count II, V,

5 and VI knowingly for the benefit of, at the direction of, or in

6 affiliation with, a criminal gang, with the specific intent to

7 promote, further or assist the activities of the criminal gang.
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1 The killing of another person in self-defense or defense of

2 another is justified and not unlawful when the person who does the

3 killip.g actually and reasonably believes:

4 1. That there is imminent danger that the assailant will either

5 kill him or any other person in his presence or company or cause

6 great bodily injury to him or any other person in his presence

7 or company; and

B 2. That it is absolutely necessary under the circumstances {or him

9 to use in self-defense or defense of another force or means that

10 might cause the death of the other person, for the purpose of

11 avoiding death or great bodily injury to himself or any other

12 person in his presence or company.

13 A bare fear of death or great bodily injury is not sufficient to,
14 justify a killing. To justify taking the life of another in self-

15 defense or defense of another, the circumstances must be sufficient

16 to excite the fears of a reasonable person placed in a similar

11 situation. The person killing must act under the influence of those

18 fears alone and not in revenge.

19 An honest but unreasonable belief in the necessity for 5elf-

20 defense or defense of another does not negate malice.

21 The right of self-defense or defense of another is not available

22 to an original aggressor, trat is a person who has sought a quarrel

23 with the design to force a deadly issue and thus through his fraud,

24 contrivance, or fault, to create a real or apparent necessity for

25 making a felonious assault.

26



1 However, where a person, without voluntarily seeking, provoking,

2 inviting, or willingly engaging in a di£ficulty of his own free will,

3 is attacked by an assailant, he has the right to stand his ground and

4 need not retreat when faced with the threat of deadly force.

5 Actual danger is not necessary to justify a killing in self-

6 defense or defense of another. A person has a right to defend from

7 apparent danger to the same extent as he would from actual danger.

S The person killing is justified if:

9 .1. He is confronted by the appearance of imminent danger which

10 arouses in his mind an honest belief and fear that he or

11 another in his presence, is about to be killed or suffer great

12 bodily injury; and

13 2. He acts solely upon these appearances and his fear and actual

14 beliefs; and

15 3. A reasonable person in a similar situation would believe

16 himself or another in his presence to be in like danger.

17 The killing is justified even if it develops afterward that the

18 person was mistaken about the extent of the danger.

J9 If evidence of self-defense, or defense of others is present,

20 the State must prove beyond a reasonable doubt that the defendant did

21 not act in self-defense or defense of others. If you find that the

22 state has failed to prove beyond a reasonable doubt that the

23 defendant did not act in self-defense or. defense of others, you must

24 find the defendant not guilty.

2S
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1 If you find that the defendant conspired and/ or aided and

2 abetted Gary Rudnick in issuing or accepting a challenge to fight and

3 that the respective parties involved in the fight voluntarily entered

4 into mutual combat knowing, or having reason to believe that it would

5 probably or may result in death or serious bOdily injury to himself

6 or to others, no party having any agency in causing the death, either

7 by fighting or by giving or sending for himself or herself or any

8 other person, or in receiving for himself or herseLf or for any other

9 person, the challenge to fight 'is entitled to claim self-defense or

10 defense o£ others.
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1 Counts II, V, and VI contain mUltiple theories of liability.

2 For ex.ample:

3 . Count II contains vicarious liability theories of conspiracy and

4 aiding and abetting;

5 Count V contains two theories of liability, conspiracy as well

6 as alleging that the defendant committed the crime; and

7 Count VI contains theories of liability on the charge of Murder

8 in the First Degree, these are: Premeditated and deliberate murder

9 and murder by lying in wait.

10 The law does not require, you the jury, to reach a unanimous

11 decision upon a specific theory of liability within each count so

12 long as you are all unanimous in rendering a decision on liability as

13 to each count.
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1 A witness who has special knowledge, skill'~ experience,

2 training or education in a particular science, profession or

3 occupation is an expert witness. An expert witness, may give an

4 opinion as to any matter in which the witness is skilled.

5 You should consider such expert opinion and weigh the

6 reasons, if any, given for: it. You are not bound, however, by such

7 an opinion. Give it the weight to which you deem it entitled.

a whether that be great or slight, and you may reject it, if. in your

9 judgment, the reasons given for it are unsound.

1.0 The opinions of experts.are to be considered by you in

11 connection witb all other evidence in the case. The same rules apply

12 to expert witnesses that apply to other witnesses in determining the

13 weight or value of such testimony.
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You are the sale judges of the credibility of each witness

who has testified and of the weight to be given to the testimony of

each. If you should find the evidence 'in this case to 'be in conflict,

then it is your sworn duty to reconcile the conflict if you can, so

as to make one harmonious story of it all. If you cannot reconcile

these confiicts, then it is your duty to give credit to that portion

of the testimony which you believe is worthy of credit, and you may. .

disregard that portion of the testimony which you do not believe to

be worthy of credit.

In considering the credibility of witnesses and in

considering any conflict in testimony, you should take into

consideration each witness' means of.knowledge; strength of memory

and opportunity for observations; the reasonableness or

_unreasonableness of the testimony; the consistency or inconsistency

of testimony; the motives actuating the witness: the fact, if it is a

fact, t~at the testimony has been contradicted, the witness' bias or

prejudice or interest in the outcome of this litigation: the ability

to have acquired the knowledge of the facts to which the witness

testified: the manner and demeanor upon the wttness stand; and the

apparent truthfulness of the testimony as well as all other facta and

.circumstances shown by the evidence which affect the credibility of

the testimony.
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1 Neither side is required to call as witnesses all persons

2 who may have been present at any of the events disclosed by the

3 evidenc~ or who may appear to have some knowledge of these events,. _or

4 to produce all objeets or documents mentioned or augges ted by the

5 evidence.
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1 You are not called upon to return a verdict as to the guilt

2 or innocence of any other person than the defendant. If the evidence

3 convinces you beyond a reasonable doubt of the guilt of the accused,

4 you shou1d so find, even though you may believe one or more othe.r

5 persons are also gullty.

,;
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1 A separate crime is charged against the defendant in each count.

2 You must decide each count separately. Your verdict on one count

3 should not control your verdict an any other count. If you find the

4 state fa~led to prove an element of a particular count you must find

5 the defendant not guilty as to that count.
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1 The flight of a person immediately after the commission of

2 a crime 1s not sufficient in itself to establish his guilt, but is a

3 fact which, if proved, may be considered by you in the light of all

4 other proved facts in deciding the question of his guilt or

5 innocence. The weight to which such circumstance is entitled is a

6 matter for the jury to determine.
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1 On arriving at a verdict in this case, you sha1.l not

2 discuss or consider the subj ect of penalty or punishment as that is a

3 matter which will be decided later and must l;lot in any way affect

4 your decision as to the icnoceDce or guilt of the defendant.
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