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Although you are to congider only the evidence in the case
in reaching a verdict, you must bring to the consideration of the
evidence your everyday common sensge and judgment ag8 reascnable men '
and women. . Thus, you are not limited sdlely to what you see and hear
as the witnesses testify. You way draw reaszonable inferences which
you feel are justified by the evidence, keeping in mind that such
inferences should not be based on speculation or guess.

A verdict may never be influenced by sympathy, pﬁssien,
prejudice, or public opinicn. Your decision should be the ﬁroﬂuct of

pincere judgment and sound discretion in accordance with these Tules

of law.

Instruction No. _EH_
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It is your duty as jurora to consult with one another and -

to deliberate, with a view of reaching an agreement, if you can do so

without violence to your individual judgment. You each must decide

_the case for yourself, but should do so only after a comsideration of

the case with your fellow jurora, and you should not hesitate to
change an opinion when conv:i:nced that it is erronecus. However, you
allmuld not be influenced to vote in any way on any gquestion submitted
to you by the single fact that a majority of the jurors, or any of
them, favor such a decision. In other words, you should not
surrender your honest convictions concerning the effect or weighit of
evidence for the mere purpose of returning a verdict or solely

because of the opinion of the other jurors.

Instruction No. fE;
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Upon retiring to the jury room you will select one of your

number to act as foreperson, who will preside over your deliberzations

and who will sign a verdict to wb,ich'you agree.
When all twelve {12) of you have agreed upon a verdict, the

foreperson 'should sign and date the same and request the Balliff to

ng.’f&:ﬂ\rﬁ%

DISTRICT JUDGE

return you to court.

Ingstruction No. '_‘{Yg

SYES,




Exhibit 3

Exhibit 3

5759

FILED
Electronically
08-27-2013:03:10:34 PM
Joey Orduna Hastings
Clerk of the Court
Transaction # 3955157




3785 ,
nArMIRT -

DC-9500048222-001

STATE V5 ERNESTD MRMUEL BON & Pages
2B/06/2013% 04.80 PM

SRR A

Distriot Gourt
|Washoe County

LR14-171886
e

i

[\ L)

- -}

o

10

1

12-

13
14
15
1€
17
18
19
20

21

23

25

. 28

CODE3755. F I L E D

AUG 06 2013

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

STATE OF NEVADA,
Plaintiff, Case No. CR11-1718B
vs. Dept. No. 4
ERNESTO MANUEL GONZALEZ,
Defondant.

!

REFUSED INSTRUCTIONS — DEFENDANT A -E
(SEE ATTACHED DOCUMENT)
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1 Defendant Emesto Gonzalez asserts as his theory of defense that he acted in lawful defense of
2 ||another. If you find that Defendant Emesto Gonzalez %din lawful defense of another as set forth in
3 || these instructions you cannot convict him of Counts I, ]I’IV, V,VLVIL -
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Carter v, State, 121 Nev. 759, 147 P.3d 1161 (2006);
Crawford v. State, 121 Nev, 744, 121 P.3d 582
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Before you may rely on circumstantial evidence to conclude that a fact necessary to find the
defendant guilty has been proved, you must be convinced that the State have proved each fact essential
to that conclusion beyond a reasonable doubt.

Also, before yon may rely on circumstantial evidence to conclude that the defendant had the
required inient or mental state, you must be convinced that the only reasonable conclusion supported
by the circumstantial evidence is that the defendant had the required intent or mental state, If you can
draw two or more reasonable conclusions from the cﬁcumstantia] evidence, and one of those
reasonable conclusions supports a finding that the defendant did have the required intent ot mental
state and another reasonable conclusion suppotts a finding that the defendant did not, you must
conclude that the required intent or mental state was not proved by the circumstantial evidence.
However, when considering circumstantial evidence, you must accept only reasonable conclusions and

reject any that are unreasonable,

Judicial Council of California Criminal Jury
Instructions [CALCRIM] (2012), Instruction No,
225, available online at _
http://www.coutts.ca.gov/partners/documernts/calcri

m_juryins,pdf

D”"“MM"'&_B_ oy
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For circumstantial evidence, alone, to be sufficient to sustain a conviction, the circumstances alll

taken together must: (1) exclude to a moral certainty every hypothesis but the single one of guilt; and

(2) establish that single hypothesis of guilt beyond a reasonable doubt.

SFepded

Legislative Counsel Bureau's annotations to NRS
48.025, citing to Buchanan v. State, 119 Nev. 201,
at 217, 69 P.3d 694 (2003) ("Circumstantial
evidence alone can certainly sustain a criminal
conviction. However, to be sufficient, all the
circumstances taken together must exclude to a
moral certainty every hypothesis but the single one
of guilt."); Kinna v. Staie, 84 Nev. 642, 646, 447
P.2d 32, 34 (1968) ("If the circumstances, all taken
together, exclude to a moral certainty every
hypothesis but the single one of guilt, and establish
that one beyond a reasonable doubt, they are

- sufficient."); State v. Snuyder, 41 Nev. 453, at 461,

172 P. 364 (1918) ("If the circumstances, all taken
togather, exclude to a moral certainty every
hypothesis but the single one of guilt, and establish
that one beyond a reasonable doubt, they are
sufficient."); Stafe v. Fronhafer, 38 Nev. 448, at
461, 150 P. 846 (1915) (where circumstances alone
are relied upon, “if there be no probable hypothesis
of guilt consistent, beyond a reasonable doubt, with
the facts of the case, the defendant must be
acquitted.”); State v. Mandich, 24 Nev. 336, 54 P,
516 (1898) (“If the circumstances, all taken
together, exclude to a moral certainty every
hypothesis but the single one of guilt, and establish
that one beyond a reasonable doubt, they are
sufficient,”); State v. Rover, 13 Nev. 17, at 23
(1878) (“The evidence against the accused must be
such as to exclude, to a moral certainty, every
hypothesis but that of his guilt of the offense

imputed to him.”).
)

515%
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The fact that individual members committed felony crimes which benefitted the gang does not
lead necessarily to the conclusion that felonious action is 8 common denominator of the gang.
Likewise, just because certain members of a hypothetical group play musical instruments, it does not

Tollow that the group is an orchestra.

Origel-Candido v. State, 114 Nev. 378, at 383, 956 P.2d 1378

(1998).
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You have heard testimony from , & Witness who had criminal charges pending
against him. That festimony was given in the expectation that he would receive favored treatment from
the government in connecdon with his case;

For this reason, in evaluating the testimonty of , you should consider the extent to
which or whether his testimmony may have been influenced by this factor. In addition, you should

examine the testimony of with greater caution than that of other witnesses,

Tustruction 4.9, Manual of Model Criminal Jury
Instructions for the District Courts of the Ninih
Circuit, Ninth Cizcoit Jury Instructions Commities
(2010), citing to Urited States v. Tirouda, 394 F.3d
683, at 687-88 (9th Cir.2005), cert, denied, 547

U.S. 1005 (2006).
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IN THE SECOND JUDICIAL DISTRICT COURT CF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE CONNIE STEINHEIMER, DISTRICT JUDGE

—o00~
STATE OF NEVADA, )
Plaintiff; } Case No. CR11-1718E
vs. }
ERNESTC MANUEL GONZALREZ, } Dept. No. 4
' Defendant; }

PARTIAL TRANSCRIPT OF PROCEEDINGS
TELEPHONIC CONFERENCE
WEDNESDAY, AUGUST 7, 2013

RENO, NEVADA

Reported By: MARCIA FERRELL, CCR No. 797

CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534
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For the Plaintiff:

For the Defendant Gonzalez:

KARL 8. HALL
DEPUTY DISTRICT ATTORNEY
1 8. Slerra sSt., 4th Floor

RENC, NEVADA 85520

DAVID R. HOUSTON
ATTORNEY AT LAW

432 Court St.
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RENQ, NEVADA, WEDNESDAY, AUGUST 7, 2013, 3:52 P.M,.
——clo-- -
(The following proceedings were held in
chambers, Defendant is not present,
counsel appearing telephonically.)

THE COURI: Hello, counsel.

MR. HALL: Yes.

THE COURT: The jury has sent out the following
gquestion: Juror pumber 6: Legal gquestion, Looking at
instruction number 17, colon, if a person hag no, underlined,
knowledge of a censpiracy, but their actions contribute to
someone else's plan, comma, are they guilty of conaspiracy,
question mark.

MR. HOUSTON: Wo.

THE COURT: And another question underlined, colon.

People in here are wondering if a person can only be guilty

‘of second degree murder, or first. Can it be both. Question

mark,

MR. HOUSTON: No.

THE COURT: Mr. Houston, legally your answer may be
cerrect as to the filrst question, but-not the second.

MR. HALL: Right, it's -—-

THE COURT: Gentlemsn, you have to identify when

you speak.

CAPTIONS UNLIMITED OF WEVADA, INC. (775)746-3334

SAEH
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MR. HALL: This is Karl. They can't convict him of
both first and second. But if they havé no knowledge of a
conspiracy, then they can't be guilty of conspiracy.

MR. HOUSTCON: If they have no knowledge of the
conspiracy, we agree, they can't be guilty of the conspiracy.
But judge -~ this 1s David Houston, I'm sorry. I was a
little confused. Did I hear the Qﬁestion correctly as to
whether the same person on the same, quote, victim could be
convicted of both second and first degree?

THE COURT: It is not indicating whether it's the
same —— the quesfion doesn't enumerate that. The question
just says can you only be guilty of secopd degree murder or
first.

MR. HOUSTON: I think the answer to that would be
ves, you can only be guilty of Second degree or flrst degree,
I don't think you could be gullty of both.

MR. HALL: Right. This is Karl, I would agree with
that. One or the other.

THE COURT: I'm just reviewing your charging
document. The second degree murder charge would be the count
5, which results frﬁm participating in an affray and
discharging a handgun. And the murder with a deadly weapon
charge, count 6, 15 —— results from willful, deliberate and

premeditated, or committed by lying in walt. Either by deing

CAPTIONS UNLIMITED COF NEVADA, INC. (775)746-3534
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the act or conspiring.with others, through vicarious
liability.

So you want me to answer both questions neo?

MR. HOUSTON: That would be our preference, your
Honor. Dave Houston here.

MR. HALL: Well, you could probably clarify it and
say that he could be guilty under any one ¢f the three
theorieg. If he aids and abets, yes. If he did it as a —-
as a principal who committed the crime. But if he has ne
knowledge of the conspiracy, no. Not under a conspiracy
theory.

THE COURT: Correct.

MR. HOUSTON: Your Honor, Dave Houston here. Their
guestion is pretty simple in reference to the conspiracy, and
without editorializing and adding mere, the answer
straightforwardiy would be né.

THE COURT: Well, I have a little bit of a problem
with that, Mr. Houston, because 17 isn't a complete statement
of what they have to find for conspiracy.

MR. HOUSTON: Right, the question was if you have
no knowledge of the conspiracy, but somshow your actions may
assist, can you be found guilty of the conspiracy.

THE COURT: No, the first part of the question is

looking at instruction number 17. They're asking me to

CAPTIONS UNLIMITER QF NEVADA, INC. {(775)746-3534

576
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interpret instruction number 17.

MR. HOUSTON: Right, and your Honor, Dave Houston
again, can you read the guestion one more time to us? On the
gonspiracy issue? |

THE COURT: It says: Looking at instruction number
17. If a person has no knowledge of a conspiracy, but their
actions contribute to someone else's plan, are they guilty of
conspiracy. ‘

MR. HOUSTON: And 1 think the straightforﬁard legal
answer to that is no.

MR. HALL: Right, and I'm saylng that they -- if
they aid and abet in the plan, then the answer is yes.

MR. HOUSTON: Well, but that would be adding to an
answer that's not part of the question. They ﬁave an aiding
and abetting instructicn.

THE COURT: I guess my feeling is that I should
have them look at instructions 16, 16A, and 17.

MR. HALL: Right.

MR. HOUSTON: Your Honor, Dave Houston again. We
would prefer if we weren't directing the jury's attention to
an instruction that's not part of a question. I think their
question is wery straightforward. Without knowledge, can you
be guilty of a conspiracy. And the answer ig, just in a

straightforward sense, no.

CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534
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THE COURT: Okay. If I ansﬁer that cquestion, I'm
instructing the jury further. If they'ré asking me to give
them an analysis of instruection number 17, I would have to
tell them they can't use instruction number 17 to make a
defermination as to conspiracy, they must consider all of the
instructions. 16, 16A both are recuired.

I think it's wvery lmportant that, since you all ask
me to do the intent instruction, that they review 16A, not
just 17.

MR. HALL: Right, I wounld agree with that.

MR. HOUSTON: Your Honoxr, I am not certain. I do
not have my jury instructions in front of me, can you tell me
again what 163 i1s, please?

THE COURT: In order for the defendant to be held
accountable for counts 5, 6 and/or 7 under theories of
vicarions liability, aiding and abetting and/or conspiracy,
the State must prove beyond a reasonable doubt the defendant
had the specific intent to commit the crime charged.

MR. HOUSTONM: Okay. Yeah, that's fine, I thought
it was something else. Dave Houston here, sorry.

THE COUPI; No, my concern is I can't instruct them
as to the law. I mean yes, I éan say what we all think the
answer is under the law, but now I'm instructing them

further. What I normally can do is encourage them to read

CAPTICNS UNLIMITED OF NEVADA, INC. (775)746-3534
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the whole packet. I think 16, 16A and 17 should be read all
together. BAll of them should be read all together.

MR. HABLL: I agree with that, and I would recommend
or request that that's the answer. This is Karl.

THE COURT: What would you say, Karl?

MR. HALL: I would say that 17, 173, the
instructions that you just mentioned, should be read
together. And consider the whole packet when reaching your
decision on a verdict.

MR. HOUSTON: And vour Homor, excuse me, thia is
Houston. I know the Court is going to do what it will, but
just for the reccrd purposes, we believe there's a
straightforward question. 'If there are additional questions
after the fact that may require additional instructions be
read to them, or advised they should read, then clearly that
can happen at this point. It seems to me to be a very
straightforward question regarding knowledge, and ia it
required to be a conspirator. And the answer ia it is
required to be a conspirator. If they don't have knowledge,
they're not a conspirator.

I don't think they're asking anything else. I
think what we're deing is assuming or anticipating —— and I
really don't think that's the purpose, if they haven't asked

the question. We're then leading their thought process. And

CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534
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again, I don't think that's appropriate.

THE COURT: So Mr. Houston, if the gquestion were if
& person has no knowledge of a conspiracy, but their actlons
contribute to someone else's plan, are they guilty of
conspiracy, you think I can answer that question?

MR. HOUSTON: Yes. Because ~—

THE COURT: Why. Glve me some law that says I can
give that kind of an answer.

- MR. HOUSTON: Your Honor, the conspiracy law
requires knowledge.

THE COURT: I agree, but tell me where I can answer
the jury gquestion like that.

MR. HOUSTON: I deon't understand where, it's a wvery
simple answer, and the answer is no. It doesn't require
anything more than that. I think it's even in the
instructien, your Honor, concerning the conspiracy.

THE COURT: Okay, I will not do that. I think it's

improper for the Court to give an answer as to what the

verdict should be.

MR. HOUSTON: Well, I think what you're deing then,
your Homor, is you're anticipating a question and you're
leading thelr deliberation, and I think that's improper, as
well. So over my obijection, I'm sure the Court will do

whatever it's comfortable with.

CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534
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THE COURT: Well, I guess my —— 1f I can't get a
consensus of opinion on what to do, I'll tell the jury to
review all the instructions.

MR. HOUSTON: Well, I think Karl and I had a
consensus, your Honor, hefore you brought up the fact that
you wanted to read other instructicns.

THE COURT: Well, I wasn't going to ——

MR. HALL: We agreed on the law, in terms of
interpretation of it, but I agree that you're not supposed to
furthér instruct the jury on how to interpret it, when we
have sufficient instructiona. BSo it's for the jury to
consider, to answer the question.

MR, HOUSTON: Well, I think the purpose is —
Houston again —-- to answer the question with as least
disturbance as possible to the jury's deliberation process.
And quite frankly, I think that's easily done. If the Court
disagrees, certainly the Court will do as it aees fit. But I
truly beliewve, your Honor, you're quiding the deliberation at
that point. I don't think that'’s the purpose of answering a
questiomn. ‘

MR. HALL: I don't think you're guiding
deliberati&ns when you'ré telling them to look at the
instructions and read them. This is Karl, and I disagrese

with that.

10
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MR. HOUSTON: Well, I'd certainly read the
instruction that pertains to the specific question, net what
we assume to be the thought process or problem.

THE COURT: OCkay, do you all have any input on the
second question?

MR. HALL: Right. Well, he can only be convicted
of murder of the first degree or murder of the second degree.

MR. HBOUSTON: I think we would agree, your Honor,
Housten again, that you can only be convicted of one or the
other, you can't be convicted of both. |

THE COURT: Okay. Counsel, will you hold on,
please. Thank you.

(Recess.)

THE COURT: Gentlemen?

MR. HQUSTON: Yes.

THE COURT: This is ‘the -judge.

MR. HALL: Yes, your Honor.

THE COURT: We're back on the record. Can you both
hear me?

MR. HALL: Yes. This is Karl, I can hear your.

MR. HOUSTON: Yes, this is Ken and Dave, we can
hear you.

THE COURT: Okay. The first questién was ——

remember, it said legal gquestlon. And then it said looking

: 11
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at instruction number 17. If a person has no knowledge of a
conspiracy, but their actions contribute to someone else's
plan, are they gquilty of conspiracy, gquestion mark. The
Court is going to answer it, "It is not proper for the Court
to give you additional instruction on how to interpref
instruction number 17. You must consider all the
instructions in light of all the other instructions.”

Second gquestion: BAnd another question. People in
here are wondering if a person can only be guilty of second
degree murder or first, period. Can it be both, question
mark.

The Court proposes to answer that question: "You
must reach a decision on each count separate énd apart from
each other count.m

| Counsel, I know that you both thought I should
answer that question no, but in reviewing the charging
document and the inastructions, I do not belisve that's a
proper anawer for the Court. So I'm not golng to follow
that, I'm golng to give the answer that I just said.

You can lodge your objection.

MR. HOUSTON: Your Honor, on behalf of Gonzalez, we
would lodge our gbjections toc question number 1. I think
it's a very straightforward question, with a wvery

gstraightforward answer. I think knowledge is required to be

12
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a member of a conspiracy. I think failing to answer the
question doesn't provide the appropriate quidance the jury is
entitled to.

As far as gquestion number 2, think it begs the rule
of logic to suggest an individual can be convicted of both
gecond degree and first degree murder concerning one vigtim.
And as a consequence, again I think the answer is easily
ascertalned as a no, as opposed to failing to answer the
gquestion in its most simplistic form. BAnd I think 1t also
then presents again a problem of not appropriately guilding
the jury. And we would submit it on that basis.

MR, HALL: <This is Karl. T think the answer to

questidn 1 is the proper answer. I think that is the usual

answer to questions regarding jury instructions, because it's
typically improper to reinstruct the jury once they have been
instructed. So they are typilcally required to consider each

instruction in light of all the other instructions. I think

that is totally proper and ceonsistent with Nevada law.

.With respect to gquestion two, I think if we allow
them to find him guilty on each count, I think ;hat's going
to Ccreate a problem-later when trying to determine if we're
going —— whether they convicted him of first degree or second
degree. So I would propocse that the answer to that Question

be nro, to aveid confusion and litigation down the rcad, or --

13
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if there's a unanimoﬁs decision. I guess if there's a
unanimous decision on ome, you have the lesser included, we
could argue which one we're going to sentence him on, whether
it's going to be second degree or first degree. That's my
issue. So.

'THE COURT: Mr. Hall, I want to remind you that you
charged, as a separate and distinct offense, second degree
murder. It is not being considered by the jury as a lesaer
included.

MR. HALL;: Right. Right, then —- yeah. If they
convict him of first degree murder, then we'll sentence him
on the first degree murder, and —— I agree with the Court,
then, you're right. 8o I would agree with the Court's
proposed responses to questions 1 and 2.

THE COURT: Okay, thank you, gentlemen.

MR. HALL: Thank you.

MR. HOUSTOM: Thanka.

(Proceedings recessed.)

——00o—
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STATE OF NEVADA, )

COUNTY OF LYON. )

I, MARCIA L. FERRELL, Certified Court Reportér of the
Second Judicial District Court of the State of Wevada, in and
for the County of Washoe, dc hereby certify:

That T was present in Department No. 4 of the
above-entitled Court and tock stenotype notes of the
proceedings entitled herein, and thereafter transecribed the
same into typewriting as herein appears;

That the foregoing transcript is a full, true and
correct transcription of my stenctype notes of said
proceedings.

Dated at Fernley, Nevada, this 8th day of August, 2013.

[s/ Marcia L. Ferrell

Marcia L. Ferrell, CSR #797
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STATE OF NEVADA,
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VS, Dept. No. 4
ERNESTO MANUEL GONZALEZ,
Defendant.

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
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1| how to interpret Instruction no. 17. You must consider all the instructions in light of all the

JURY QUESTION, COURT RESPONSE — NUMBER TWO
Question:

Legal Question:

Looking at Instructidn no. 17: If a person has no knowledge of a conspiracy but
their actions contribute to someone elses’ plan, are they guilty of conspiracy?

And another question:

People in here are wondering if a persen can only be guilty of 2™ degree murder or
1%, Can it be both?

Juror #6

Answer:

To Legal Question: % is improper for the Court to give you additional instruction on

other instructions.
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To And another guestion: You must reach a decision on each count separate and

apart from each other count.

Signed: q@i 151,!’1@& %g} i !g
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If in these instructions, any rule, direction or idea is
stated in varying ways, no emphasis thereon is intended by me and
none must be inferred by you. For that reagon, you are not to single
out any certain sentence, or any individual point or instruction, and
ignore the others, but you are teo consider all the instructions as a

whole and to regard each in the light of all the others.

Southern Pacific Co. v. Watkins,
83 Nev. 471 (1967); State v. Lewis,
Instruction No. ' 59 Nev. 282 (1939); sState v. McLane

?9\%\'




If, during this trial, I have said or dome anything which
has suggested to you that I am inclined to favor the position of
either pérty,_you will not be influenced by any such suggestion.

I have not expressed, nor intended to express any opinion
&8 to which witnesses are or are not worthy of bélief, what fécts are
or are not established, or what inference should be drawn from the
evidence. If any expression of mine has seemed to indicate &n

opinion relating to any of these matters, I instruct you to disregard
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it.

Instruction No.

Southern Pacific Co. v. Watkins.
83 Nev. 371, 4392 (1967)
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There are rules of evidence that control what can be
received in evidence. When a lawyer asks a question or offers an
exhibit in evidence and a lawyer om the other side thinks that it is
not permitted by the rules of evidence, that lawyer may object. If I
overrule the objection, the question may be answered or the exhibit
received. If I sustaln the cbjection, the question cannct be
answered, or the exhibit cannot be received. Whenever I sustain an
cbiection to a question, you must ignore the questicn and must net
quess what the answer would have been.

Sometimes I may order that evidence be stricken from the
record and that you disregard or ignore the evidence. That means

that when you are deciding the case, yon must not consider the

evidence that I told you to disregard.

Inetruction No. 9" cir. Criminal Jury Instruction 1.6
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Nothing that counsel say during the trial is evidence in

the case.

The evidence in a case consists of the testimony of the

witnesges and all physical or documentary evidence which has been

admitted.

Instruction No.

9™ Cir. Criminal Jury Instruction 3.7
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There are two kinds of evidence: direct and
circuﬁstantial. Direct evidence is direct proof of a fact, such as
testimony of an eyewitness. Circumstantial evidence is indirect
evidence, proof of a chain of facts from which you could find.that
another fact exists, even though it has nqt been proved directly.
Su;h evidence may consist of any acts, declarakions or circumstances
of the crime. You are entitled to consider both kinds of evidence.
The law permits you to give equal weight to both, but it is for you
to decide how much weight to give to any evidence.

If you are satisfied of the defendant’s guilt beyond a
reasonable doubt, it matters not whether your judgment of gquilt is
based upon direct or positive evidence or upon iﬁdiréct and
circumstantial evidence or upon both.

It is for you to decide whether a fact has been proved by

" gircumstantial evidence. In making that decision, you must consider

all the evidence in the light of reason, common sense and experience.
You should not be concerned with the type of evidence but

rather the relative convincing force of the evidence.

Instruction No. Crane v. State, 88 Nev.684, 637 (1972)
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A Third Information Supplementing Indictment is a formal
method of accusing a defendant of a crime. It is not evidence of any
kind against the accused, and does not create any presuﬁption or

permit any inference of guilkt.

Instruction No. State V. Logan, 59 Nev. 24 (1833

$71.%6
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Every person charged with the commission of a crime shall

be presumed innocent unless the contrary is proven by competent

evidence beyond a reasonable doubt. The burden rests upon the

prosecution to establish every element of the crime with which the

defendant is charged beyond a reasonable doubt.

Instruction No.

WRS 175.201; Cordova v. State,
116 Nev. 664 (2000); Doyle V.
State, 112 Nev. 879 (1996)
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A reasonable doubt is one based on reasoa. It is not mere
possgible doubt, but is such a doubt as would govern or control a
person in the more weighty affairs of life. If the minds of the
jurors, after the entire comparison and consideration of all the
evidence, are in such a condition that they can say they £feel an
abiding conviction of the truth of the charge, there is not a
reasonable doubt. Doubbt to be reasonable must be actual, not mere

posgibility or speculation.

Instruction No. NRS 175.211

S5R38
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In every crime there must exist a union or joint operation
of act and intent.
The burden 1s always upon the prosecution to prove both act

and intent beyond a reasonable doubt,

NRS 193.1%0; Garcia v. D.Ct., 117 Nev.
697 (2001); Chambers v. State, 113
Nev.974({1997); Powell v. State, 113

Instruction MNo. Nev. 258 (1997)

57949
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Intent way be proved by circumstantial evidence. IL rarely
can be eatablished by any other means. While witnesses may see and
hear-an& thus be able to give direct evidence of what a defendant
does or fails to do, there can be no eyewitness account of a state of
mind with which the acts were done or omitted, but what a defendant
does or fails to do may indicate intent or lack of intent to commit
the offense charged.

In determining the issue as to intent, the jury is entitled
to consider any statements wmade and acts done or omitted by the
accused, and all facts and circumstances in evidence which may aid

determination of state of mind.

NRS 193.200; Powell v. Stats, 113 NHev. 258
1897; Manning v. Warden, 95 New. 82 (1%93);
Owens v. State, 100 Nev. 286, 2ZBS (1984);
Jensen v. Sheriff, B9 Nev.123, 126 (1973);
Wilson v. State, 85 Nev, BS8, 90 {1969): State
v. McNeil, 53 Nev. 428 (1931); State v=.
Rhodig, 101 Nev, 608, 611 (19285); Grant v.
State, 117 Nev. 427 (2001}; Mathis wvs. State,
B2 Nev. 402; 406, (1956); State vs. Thompson,
31

Instructicn No. Nev. 209 {1909}.
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"Knowingly," impocrts a knowledge that the facts exist which
constitutes the act or omission of a crime, and does not require

knowledge of its unlawfulness. Knowledge of any particular fact may

"he inferred from the knowledge of such other facts as should put an

ordinarily prudent person upon inquiry.

Instruction No. NRS 193.017

S 341
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The word "willfully" when used in criminal statutes relates
to an act or omission which iz done intentionally, deliberately, or
designedly, as distinguished from an act or omission done

accidentally, inadvertently or innocently.

Robey v. State, 96 Nev, 458,
611 P. 24 209 (1980}, City Council of
Renc V. Renc Newgpapers, 105 Nev, 886,
894, 784 P 24 974 (1989}, Schertz v.
State, 109 HNev.

Instruction No. Ad. Op. No. 58 (1893)

SATL
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The word "willfully," when applied to the intent with which

an act is dome or omitted and as used in my instructions, lmplies

simply a purpose or willingness to commit the act or to make the

omission in question.

The word doeg not require in its meaning any

intent to viclate law, or to injure another, or to acgquire any

advantage.

Instruction No.

Childers v. State
100 Newv. 280, 283 (19B14)
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Neither side is required to call as witnesses all persons
who may have been present at any of the events disclosed by the
evidence or who may appear to have some knowledge of these events, or
to produce all objects or documents mentioned or suggested by the

avidence.

Instruction No. People v. Simms, .10 CA 3d. 289 (1970)

53793
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It is the duty of attorneys on each side of a case to object
when'the cther side offers testimony or other evidence which counsel
believers iz not admisgible.

When the court has sustained an objection to a gquestion,
the jury is to disregard the questién‘and may draw no inference from
the wording of it or speculate as to what the witness would have said

if permitted to answer.

Instructlon No. NRS 47.040
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A person-may be foﬁnd liable for the commission of a crime
if the state proves beyond a reasonable doubt that he or she
committed the crime; or by proving that the defendant is liable by
virtue of the doctrine of vicarious liabkility as an aider and abettor
or as a co-conspirator.

1. A perscn 1s liable as a co-conspirator when two or more

parties mske an agreement to commit an illegal act.
The existence of a conspiracy is usually established by
inference from the conduct of the parties.

2. A person may also be found liable fcor a criﬁe as an
aider and abéttcr provided the State proves that the
defendant aids or abets in the comnmission of a crime if
he or she directly or indirectly counsels, encourages,
hires, commands, induces or otherwlise procures another

to commit a crime

' Nunnery v. Dist. Ct., 124 Nev. 477,
Instruction No. 480, 186 P.34 886, 888 (2008).
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2 conspiracy is an agreement between two or more persons
for an uniawful purpose. A person who knowingly does any act to

further the object of a conspiracy, or otherwise pérticipates

therein, is criminally liable as a conspirator; however, mere

knowledge or approval of, or acquiescence, the cohject and purpose of
a conspiracy without an agreement to cooperate in achieving such
okject or purpose does not make one a party to conspiracy.
Congpiracy is seldom susceptible of direct proof and is usually
established by inference from ﬁhe conduct of the parties. A
conspiracy conviction may be supported by a coordinated series of
acts in furtherance of the underlying offense, sufficient to infer

the existence of an agreement.

Doyle v. Btate, 112 Nev. 879, §924, 221
Instruction No. P.2d 901, 29211 (1996)
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An aider and abettor to a crime is equally as culpable as
the actual perpetrator of the crime.

A pergon is liable for the commission of the crime of
challenge to fight if he or she commits the acts constituting-the
offense, or if he.or she aids and abets another person in committing
the acts constituting the offensge.

A person aids and abets in the commission‘of a crime of
challenge to fight if he or she:

Aids, promotes, encourages or instigates, by act or advice, the
commission of such crime with the intention that the crime be
committed.

The following elements of the offense must be proven beyond
a reasgsonable doubt.

1. Tﬁe person does any ackt;

2. 'To assist anothef;

3. In committing the crime of Affray and/or Challenge to

Fight;

Instruction No. Bolden v. State, 121 Nev. 20B, 214, 124

e sva
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The elements of the crime Affray are:
l.  Two or more_persons;
2, by agreement;
3. fight in a public place;

4. to the terror of the citlzens of thie state;

Instruction No,. NRS 203.050

S1R%
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The elements of a Challénge to Fight Resulting in Death
with the Use of a Deadly Weapeon are:

1. A person upon previous concert and agreement;

2, Fights with any other person; or

3. Gilves, sends or authorizes any other person to give or send
a challenge verbally or in writing to fight any other
person, the person giving, sending or accepting the
challenge to fight is guilty of the crime of challenge to
fight;

4. Should death ensue to a person in such f£ight, or should a
person die from injuries received in such fight, the person
causing or having aﬁ& agency in causing the death, either by
fighting, or by éiving, sending for himself or herself or
for any other person, or in receiving for himself or herself
or for any other person, the challenge to fight is gquilty of

murder in the first degree.

Instruction Na. NRS 200.450
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Count II of the Third Information Supplementing Indictment

‘charges both defendants as principles to the crime of a Challenge to

Fight Resulting in Death. If you find that the State has proven the
elements of that crime beyond a reascnable doubt, one or both of the
defendantslare guilty of Mﬁrder in the First Degree. The Challenge
to Fight charge does mot require the State to prove that the killing
was perpetrated malicicusly with premeditation or deliberation.

Count IX of the Third Information Supplementing Indlictment
charges ERNESTO MANUEL GONZALEZ with Murder of the First Degree under
two alternative theories as allowed by law. Murder of the First
Degree is murder which ig perpetratéd by means of lying in wait or
committed maliciously with premeditation and deliberation;

With respect to ERNESTO MANUEL: GONZALEZ you must
unanimously égree that the defendant is guilty of murder based upon
one or more of the alternative theories of Challenge to fight,
premeditated and deliberate murder and/or lying in wailt. However, it
ig not necessary that you unanimously agree upon the specific theory
by which the murder was committed; .

In other words, if six of you agree that the defendant
committed the murder by actually killing the victim with malice,
premeditation and deliberation and three of ydu agree that the
defendant committed the murder by lying in wait and three of you
agree that the defendant committed the cxrime of Challenge to Fight

Resulting in Death, GONZALEZ is guilty of first degree murder,

/1
{7/

S50




10
11
12
13
14
15
16

17
18
19
20
21
22
23
24
25

26

- The elements of each of these two different alternative

theories of murder are set Iorth elsewhere in these instructions.

Instruction No. NRS 200.010, NRS 200.030, NRS 200.450

3304
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In regard to Count II of the Third Information

‘Supplementing Tndictment the State has alleged a Challenge to Fight

Resulting in Death., The State has alleged that ERNESTO MANUEL
GONZALEZ actually committed the killing as a result of a challenge to
fight. The State alleged Murder of the First Degree in Count X based
uponn a theory that the killiﬁg was done maliciously with
premedifation, deliberation and/or by lying in waif, as allowed by
law.

In order to find ERNESTO MANUEL GONZALEZ guilty of murder
of the first degree you must unanimously agree that the State proved
beyond a reasonable doubt one or more cof the alleged theories of
liability. However, i1t is not necessgary that you unanimously agree
upon the specific theory by which the murder was committed.

In other words, if three of you agree that ERNESTO MANUEL
GONZALEZ committed the murder resulting from a challenge to fight,
and three of you agree that the defendant committed the killing with
malice aforethought, deliberation and premeditation, and six of you
agree that he lied in wait to commit the killing, then you may
properly f£ind ERNESTO MANUEL GONZALEZ guilty of Murder of the First

Degree.

Instruction No. Schad v. Arizona 501 U,8.624 (19%1)
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In regard to Count ITI of the Third Information
Supplementing Indictment the State has alleged that CESAR VILLIGRANA
committed the crime of murder of the first degree as a result of an
alleged challenge to fight. When a person dies from injuries
received in such a fight, the person causing or having any agency in
causing the death, either by fighting or by giving or sending for
himself ér for any other person, the challenge to fight he or she is
guilty‘of murder of the first degree. Specificall? the State has
alleged that the defendant is guilty of the offense by virtue of
alternate theories of liability as allowed by law:

1. Conspiring with Jeffrey Pettigrew to fight, or by

2, BAiding and abetting Jeffrey Pettigrew in the fight.

You must unanimously agree that the defendant is guilty of
murder based upon one or more of the above two alternative theories:
However, it is not necessary that you unanimously  agree upon the
specific theory by which the murder was committed.

If six of you agree that the defendant agreed {conspired)
with Jeffrey Pettigrew to fight in a public place after a challenge
to fight was issued and accepted by fighting; and six of you agree
that thé defendant aided and abetted Jeffrey Pettigrew after the
challenge to fight was issued and accepted by fighting, then you may

properly find the defendant guilty of murder.

Instruction Ro. Schad v. Arizona 501 U.S.624 (1991)
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The allegation of Murder of the first degree contained in

Count II pursuant to a Challenge to Fight theory does not require the

State to prove that the killing was committed with malice

aforethought, deliberation and premeditation.

The State is only

required to prove the slements of a challenge to fight beyond a

reasonakle doubt.

Instruetion No.

504

NRS 200.450
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The crime of Battery with a Deadly Weapon consists of the
following elements:

1. The defendant did willfully and uniawfully;

2. Use force or violence;

3. Upon the person of another;

4. With the use of a deadly weapon.

Instruction No. ' NRS 200.481
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The crime of discharging a firearm within a structure
consists of the following elementé:
1. A Defendant within a structure did;
2. maliciously or wantonly;
3. discharge a firearm within the structure; and
4. the structure was located in an area designated as a
populated area for the purpose of prohibiting'the |

discharge of weapons.

Instruction No. NRS 202.287
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The elements of carrying a concealed weapon are as
1. The Defendant did unlawfully;
2. Caryy concealed upon his or her person any;

3. Pistol, revolver or other firearm.

Instruction No. NRS202.350

5307
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The elements of the crime of Murder are:
1. The defendant did willfully and unlawfully;
2. kill a human being;

3. with malice aforethought, either express or implied.

Instruction No. NRS 200,010

5209
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Express malice iz that deliberate intention to unlawfully
take away the life of a fellow creature, which is manifested by
external circumstances capable of prdof.

Malice may be implied when no considerable provocation
appears or when all the circumstances of the killing show an

abandoned and malignant heart.

Ingtruction No. NRS 200.020

55849
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‘Malice aforethought, as used in the definition of murder,
means the intentional doing of a wrongful act without legal cause or
excuse, or what the law considers adequate provocation. The
condition of mind described as malice aforethought may arise, not
alone.from anger, hatred, revenge or from particular ill will, spite
or grudge toward the peréon killed, but wmay alsc result from any
unjustifiable or unlawful motive or purpose to injure another, which
proceeds from a heart fatally bent on mischief, or with reckless
disregard of consequences and social duty.

"Aforethought" does not imply deliberation ox the lapse of
considerable time. It only wmeans the requiréd mental state must

precede rather than follow the act.

Guy v. State, 108 Nev. 770, 839
P.2d 578 (1992), citing
Thedford v. Sheriff, 8¢ Nev,
741; 476

Instruction No. P.2d 25, 27 (1970)
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Murder ie divided into two degrees.
Murder of the filrst degree ie murder which is willful,
deliberate and premeditated.

Murder of the second deg:ee is all other kinds of murder.

Instruction No. NRS 200.030

S




10
11
12
13
14
15
1g
17
18
i9
20
21
22
23
24
25

26

Mﬁrder of the first degrée is murder which is perpetrated
Ly means of any kind of willful, aeliberate, and premeditated
killing. All three elements--willfulness, deliberation, and
premeditation--must be proven beyond a reasonable doubt before an
accused can be convicted of first-degree murder.

Willfulnees is the intent to kill. There need be no
appreciable space of time between formation of the intent to kill and
the act of killing.

Deliberation is the process of determining upbn a course of
action to kill as a result of thought, including weighing the reasons
for and against the action and considering the consequences of the
action.

A deliberate determination may be arrived at in a short

period of time. But in all cases the determination must not be

" formed in passion, or if formed in passion, it must be carried out

after there has been time for the passion to subside and deliberation
to occur. A mere unconsidered and rash impulse is not deliberate,
even though it includes the intent to kill.

Premeditation is a design, a determination to kill,
distinctly formed in the mind by the time of the killing.

Premeditation need not be for a day, an hour, or even a
minute. It may be as instantaneous as successive thoughts of the
mind. For if the jury believes from the evidence that the act

constituting the killing has been preceded by and has been the

17

/1
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regult of premeditation, no matter howlrapidly.the act follows the
premeditation, it is premeditated.

The law does ﬁot undertake to measure in units of time the
length of the period during which the thought must be pondered before
it can ripen into an intemt to kill which is truly deliberate and
premeditated. The time will vary with different individuals and
under varyiﬁg circumstances.

The true test is not the duration of time, but rather the
extent of the reflection. A cold, calculated judgment and decision
may be arrived at in a short period of time, but a mere unconsidered
and rash impulse, even though it includes an intent to kill, is not
delibseration and premeditation as will fix an unlawful killing as

murder of the first degree.

Byford v. State, 116 Nev.
Instruction No. 215, (2000}.
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Manslaughter is the unlawful killing of a human being
without malice express or implied, and without a mixture of
deliberation. Manslaughter may be voluntary, upon a sudden heat of
passion, caused by a provocation apparently sufficient to make the
passion irresistible; or, involuntary, in the commissior of the

unlawful act, or a lawiul act without due caution or circumspection.

Instruction No. NRS 200.040
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In cases of voluntary manslaughter, there must be a serious
and highly provoking injury inflicted upon the person killing,
sufficient to excite an irresistible passion in a reasonable person,
or an attempt by the person killed to commit a sericus persconal
injury on the person killing.

The killing mﬁst be the result of that sudden, wviolent
impulse of passion supposed to be irresigtible, f-c:r, if there should
appear to have heen an interval between the agsault or provocation
given for the killing, sufficient for the voice of reason and
humanity to be heard, the killing shall be attributed to deliberate

revenge and punished as murder.

NRS 200.050
Instruction No. NRS 200.060

S35
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Involuntary manslaughter is the killling of a human being,
without any intent to do so, in the commission of an unlawful act, or
in the commission of a lawful act which probably might produce such =

conseguencea in an unlawful manner.

Instruction No. NRS 200.0%0

3314
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Lying in wait is defined by law as watching, waiting, and
concealment from the person killed with the intention of killing ox

inflieting bodily injury upon that person.

Collman v. State, 116 Nev, 687, 717, 7
Instructilon No. F,3d 426, 445 (2000)
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If you f£ind the defendant committed the offense of First
Degree Murder, Second Degree Murder, or Voluntary Manglaughter, then
you must further determine whether the defendant used a firearm or
other deadly weapon during the commission of the offense. You should
indicate your finding by checking the appropriate box con the verdict
form. The burden is on the State to prove beyond a reasonable doubt
that a firearm or other deédly weapon was used during-the commigsion
of the offense. '

2 deadly weapon is defined as follows:

1. Any instrument which, if used in the Dfdinary mannexr
contemplated by its design and construcfion1 will or is
likely to cause substantial bodily harm or death; or

2. .Any weapon, device, instrument, material or subgtance
which, under the circumstances in which it is used,
attempted to be used or threatened to be used, is
readily capable of causing substantial bodily harm or

death.

Mitchell v. State, 114 Nev. 1417
{1998); Jones v. State, 111
Instruction No. Nev. B48 (1995}
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The Third Information Supplementing the Indictment in Count
IX charges ERNESTO MANUEL GONZALEZ with Murder which includes the
offense of Murder in the Pirgt Degree and also necessarily includes
the lesser included offenses of Murder in the Second Degree,
Voluntary Manslaughter and Involuntary Manslaughter. The defendant
may only be convicted of one of these offenses.

¥You should first examine the evidence as it applies to
Murder in the First degree. If you unanimously agree that the
defendant is guilty of Murder in the First Degree, you should sign
the appropriate Verdict form and request the bailiff to return you to
court.

If you can not agree that the defendant is gullty of Murdex
in the First Degree, you should then examine the evidence as it
applies to Murder in the Second Degree. If you unanimously agree
that the defendant is guilty of Murder in the Second Degree, you
should sign the appropriate Verdict form and ask the bailiff to
return you to court.

If you can not unanimously agree that the defendant is
guilty of Murder in the Second Degree, then you should examine the
evidence as it applies to Voluntary Manslaughter. If you unanimously
agree that the defendant is guilty of the crime of Voluntary
Manslaughter, you should sign the appropriate Verdict form and
request the bailiff to return you to court.

If you can not unanimously agree that the defendant is
quilty of Voluntary Manslaughter, then you should examine the

evidence as it applies to Involuntary Manslaughter. If you

S3
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unanimously agree that the defendant is guilty of the crime of
Involuntary Manslaughter, you should sign the appropriate Verdict
form and request the bailiff to return you to court.

The defendant, of course, can be found Not Guilty of all

the offenses enumerated.

Green v. State, 119 Nev. 542
Instruction No. . 2003)
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To constitute the crime of Murder there must be in addition
to the death an unlawful act which was a proximate cause of the
death. The proximate cause of a death is a cause which, in natural
and conﬁinuous sequence, produces the death, and without which the
death would not have cccourred.

-There-may be more than one proximate cause of a death.
When the conduct of two or more persong il a subgtantial factor in
bringing about the death of the victim, each person is a proximate
cauge of the death. A criminal defendant will not be relieved of
criminal liability for Murder when his action wﬁs a substantial
factor in bringing about the death of the victim, even if the actions

of another person alsc contribute to bringing about the death.

Lay v. State, 110 Nev, 1189,
Tastruction No. 866 P.2d 444 (1994)
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The elements of the coffense of conspiracy to commit murder
are as follow:
1. Two or more persons agree;

2. to unlawfully kill anothexr human being.,

Instruction. No. NES 199.480 and NRS 200.010 and NRS 200.030

5522
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A person is qualified to testify as an expert if be or
she has special knowledge, skill, experience,rtraininj, or
education sufficient to qualilify him as an expert on the subject
to which his or her testimony relates,

| Duly gqualified experts may give their opinions on
gquestions in controversy at a trial. To assgist you in deciding
such questions, you may considef the opinion with the reasons
given for iﬁ, if any, by the expert who gives the opinion. You
may also consider the gualifications and credibility of the
expert. |

You are not bound to accept an expert opinicn as
conclusive, but should give to it the weight to which you find
it to be entitled. ¥You may disregard any such opinion if you

find it to be unreasonable.

) KRS 50.275
Instruction No. CAT.JIC 2.80

5353




The right of self—defense-is not available to an original
aggressor, that is a person who has sought a gquarrel with the design
to force a deadly igsue and thus through his fraud, contrivance or
fault, to create a real or apparent necessity for making a felonious
assault.

However, where a persgon, without voluntarily seeking,
provoking, inviting, or willingly engaging in a difficulty of his own
free will, is attacked by an assailant, he has the right to stand his

ground and need not retreat when faced with the threat of deadly
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force.

Instruction No.

Runion v. State,
1041 (2000)

5324
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If you find that there was a challenge to fight issuned and

accepted between the Hells Angels and the Vagos, and that the parties

voluntarily entered into mutual combat with the deceased, knowing, or

having reason to believe, that it would or probably may result in

death or serious bodily injury to himself or to the deceased, the

Instruction No.

' defendant cannot claim self-defense or defense of others,

Wilmeth v. State, 96 Nev. 403,
735 (1980Q) .

<35
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During an attack upon a gfoup, a defendant's intent to kill

need not be directed at any one individual. It is encugh if the

intent to kill is directed at the group.

Instruction No.

Ewell v. State, 105 Nev. B97, 899, 785
P.2d 1028, 1029 (1988) (approving, as
accurate statement of the law,
instruction that “During an attack upon
a group, a defendant's intent to kill
need not be directed at any one
indlvidual. It is enough if the intent
to kill is directed at the group”);
Ochoa v, State, 115 Nev. 154, 197-20¢,
981 P.2d 1201, 1203-1205 (1995} (*the
doctrine of transferred intent is
applicable to all crimes where an
unintended victim is harmed as & result
of the epecific intent to harm an
intended victim whether or not the
intended victim is injured”)
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Evidence that the defendant, Ernesto Manuel Gonzalez fled
the scene immediately after the commission of a crime to evade arrest

supports an inference of consciousness of guilt.

Rosky'v. State, 121 Nev. 184, 199, 111
Instruction No. P.3d 6%0, 699-700 (2005).
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A criminal gang means:

1. Any combination of persons;

2, Organized formally or informally, so constructed that
the crganizétion will continue its operation even if
individual members enter or leave the ofganization
which:

a. Has a common name or identifying symbol

b. Has particular conduct, status and custom indicative
of it; and

¢. Has as one of its common activities engaging in
criminal activity puhishable as a felony, other
than the conduct which constitutes the primary

offense.

Instruction No. NES 193.1868

97319
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The Elements of the Gang Enhancement are as feollows:
1. The defendant committed the crime;
2. For the benefit of, at the direction of, or in

affiliation with a criminal gang;

3. With specific intent to promote, further or assist the

activities of the criminal gang.

Instruction No. NRS 1932.168

$379
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Gang evidence is not admissible to show that the defendant
is a bad person or has a criminal propensity. It allows such evidence
to be considered only on the issues germane to the gang enhancement,

the motive for the crime and the credibllity of witnesses.

People v. Samaniego, 172 Cal.App.4th 1148,
Instruction No. 1167 (2009

5%%0
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You are not called upon to return a verdict as to the guilt

or innccence of any other person than the defendant. If the evidence

convinces you beyond a reasonable doubft of the guilt of the accused,

you should so find, even though you may believe one or more other

persons are also guilty.

Instruction No.

Guy v. State, 108 Nev. 770,
B39 P.2d 578 (1992)
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To the jury alone belongs the duty of weighing the evidences
and determining the credibility of the witnesses. The degree of
credit due a witness should be determined by his or her character,

conduct, manner upon the stand, fears, bias, impartiality,

‘reasonableness or unreascnableness of the statements he or she makes,

and the strength or weakness of his or her recollections, viewéd in
the light of all the other facts in evidence.

If the jury believes that any witness has willfully sworn
falsely, they may disregard the whole of the evidence of any such

witness.

State v. Larkin, 11 Nev. 314; Collman
v. State, 116 Newv. 687; Barron v.
State, 1005 Nev. 767; State v. Martel,

Instruction No. 32 Nev. 395, 397.
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Inconsistencies or discrepancies in the testimony of a
witness, or between the testimony of different witnesses, may or may
not cause the jury to discredit such testimony. Two or more Pergsons
witnessing an incident or transaction may see or hear it differently;
an innocent misrecollecticn, like failure to recollect, is not an
unqoﬁﬁon experience. In weighing the effect of a discrepancy,
consider whether it pertains to a matter of importance, or an
unimportant detail, and whether the discrepancy results from innocent

error or willful falsehood.

Zee generally: State v. Martel, 32 Nev. 325
{1910); 8tate v. Larkin, 11 Nev. 314; Barrom V.
State, 105 Nev. 767 {(1989); Laz v. Skate, 110
Nev. 1189 (1994); Quillen wv. State, 112 Nev,
1365 (1996}; Wilson v. State,96 Nev. 422
{1980); Shuff v. State, 86 Nev. 738 (1970}

Instruction No. {1570)
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A wiktnegs who has special knowledge, skill, experience,
training or education in a particular science, profession or
occupation is an expert witness. BAn expert witness may give an
opinion as to any watter in which the witness 1z skilled.

You should consider such expert opinicn and weigh the
reasons, ;f any, given for it. You are not bound, however, by such
an opinion. Give it the weight to which you deem it entitled,
whether that be great or slight, and you may reject it, if, in your
judgment, the reasons given for it are unsound,

The opinions of experts are to be considered by you in
connection with all other evidence in the case. The same rules apply
to expert witnesses that apply to other witnesses in determining the

weight or value of such testimony.

NRS 50.275; State v. Bourdlais, 70 Nev.
233, 253, 254; (1854); State v. Watts,
Instructilon No. 52 Nev. 453, 474 (1930)
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On arriving at a verdict in this case, you shall not
discuss or consider the subject of penaity or punishment as that is a
matter which will be decided later and must not in any way affect

your decision as to the imocence or gullt of the defendant.

Sherman v. State, 114 Mev. 23B {1998);
Instruction No. Moore v, State, 88 Nev. 74 (1972)
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Although you are to consider only the evidence in the case
in reaching a verdict, you must bring to the consideration of the
evidence your everyday common sense and judgment as reasonahle men
and women. Thus, you are not limited solely te what ydu see and hear
as the witnesses testify. You may draw reasonable inferences which
you feel are justified by the evidence, keeping in mind that such.
inferences should not be based on speculation or guess.

A verdict may never be influenced by sympathy, passion,
prejudice, or public opinion. ¥Your decision should be the product of
sincere judgment and sound discretion in accordance with these rules

of law.

Howard v. State, 102 Nev. 572 {1988);
Biondiv, State, 101 Newv. 252 ({1985);
NRS 175.221;Nevius v. State, 101 Nev.

Instruction No. 238 (1985)
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It is your duty as jurors to consult with one another and
te deliberate, with a view of reaching an agreement, if you can do so
withouﬁ violence to your individual judgment. You each must decide
the case for yourself, but should do so only after a congideration of
the case with your fellow jurors, -and you should not hesitate to
change an opinion when convinced that it is erroneous. However, you
should not be influenced to vote in any way on any question submitted
to y&u by the single fact that a majority of the jurors, or any of
them, favor such a decision. In other words, you should not
surrender your hanest convictions concerning the effect or weight of
evidence for the mere purpose of returning a verdict or solely

because of the opinion of the other jurors.

State v. Hall, 54 Nev. 213 {1932);

‘Instruction No. Wilkins v. Statae, 96 Nev. 367 (1280}
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Upon retiring to the jury room you will select one of your
number to act as féreperson, wiio will preside over your deliberations
and who will sign a verdict to which you agree.

| When all twelve (12) of you have agreed upon a verdict, the
foreperson should sign and date the same and request the Bailiff to

return you to court.

DISTRICT JUDGE

Instruction No. 5% cir. Criminal Jury Instr. 7.1 & 7.5

S35
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CODE: 2630

DAVID R. HOUSTON, ESQ.

Nevada Bar No. 2131

LAW OFFICE OF DAVID R. HOUSTON
432 Court Street

Reno, Nevada 89501

(775) 7864188

Attorney for Defendant

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE.

L A
THE STATE OF NEVADA, |
Plaintiff, Case No. CR11-1718
v Dept. No. 4
ERNESTO MANUEL GONZALEZ,
Defendant.

OBJECTIONS TO STATE'S PROPOSED JURY INSTRUCTIONS
Comes now, Emesto Manuel Gonzalez, by and through his attorneys, David R. Houston, Esq.
and Ken Lyon, Esq., and enters his Objections to the State's Proposed Jury Instructions. These

objections are based upon the attached memorandum of points and authorities, Exhibit 1 (State's
Proposed Jury Instructions), the records and pleadings on file in this case, and any oral argument which
the court may require at the hearing on the instructions.
MEMORANDUM OF POINTS AND AUTHORITIES
Because the State's proposed jury instructions are unnumbered, this memorandum refers to
them by the page numbers used in Exhibit 1, which contain the State's proposed instructions as
delivered to Mr. Gonzalez.
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1. State's proposed jury instructions p. 4:

Nothing that counsel say during the trial is evidence in the case. The evidence in a
case consists of the testimony of the witnesses and all phys1ca1 or documentary evidence
which has been admitted.

This instruction is an incomplete effort to merge fragments of 9th Cir. Criminal Jury

Instructions 3.6 and 3.7 -- the instructions on what is and is not evidence at trial. The full instructions
look like this:

3.6 WHAT IS EVIDENCE

The evidence you are to consider in deciding what the facts are consists of:

1. the sworn testimony of any witness; and

2. the exhibits received in evidence; and

3. any facts to which the parties have agreed.

3.7 WHAT IS NOT EVIDENCE

In reaching your verdict you may consider only the testimony and exhibits
received in evidence. The following things are not evidence and you may not consider
them in deciding what the facts are:

1. Questions, statements, objections, and arguments by the lawyers are not
evidence. The lawyers are not witnesses. Although you must consider a lawyer's
questions to understand the answers of a witness, the lawyer's questions are not evidence.
Similarly, what the lawyers have said in their opening statements, [will say in their]
closing arguments and at other times is intended to help you interpret the evidence, but it
is not evidence. If the facts as you remember them differ from the way the lawyers state
them, your memory of them controls.

2. Any testimony that I have excluded, stricken, or instructed you to disregard is
not evidence. In addition, some evidence was received only for a limited purpose; when I
have instructed you fo consider certain evidence in a limited way, you must do so.

3. Anything you may have seen or heard when the court was not in sessmn is not
evidence. You are to decide the case solely on the evidence received at the trial.’

2. State's proposed jury instrucfions p. 5:

There are two kinds of evidence: direct and circumstantial. Direct evidence is
direct proof of a fact, such as testimony of an eyewitness. Circumstantial evidence is
indirect evidence, proof of a chain of facts from which you could find that another fact
exists, even though it has not been proved directly. Such evidence may consist of any
acts, declarations or circumstances of the crime. You are entitled to consider both kinds
of evidence. The law permlts you to give equal weight to both, but it is for you to declde
how much weight to give to nay evidence.

Y Manual of Model Criminal Jury Instructions for the District Courts of the Ninth Circuit, Ninth Circuit Jury Instructions
Commitiee (2010), Instructions 3.6 and 3.7 at pp. 40-41.
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If you are satisfied of the defendant’s guilt beyond a reasonable doubt, it matters
not whether your judgment of guilt is based upon direct or positive evidence or upon
indirect and circumstantial evidence or upon both.

It is for you to decide whether a fact has been proved by circumstantial evidence.
In making that decision, you must consider all the evidence in the light of reason,
common sense and experience. '

You should not be concemned with the type of evidence but rather the relative
convineing force of the evidence. Crane v. State, 88 Nev. 684, 504 P.2d 12 (1972)

This proposed instruction starts off with a quote from the Crane instructions, but then adds self-
serving verbiage which doesn't appear in the holding. Mr. Gonzalez suggests the actual language of
the instructions, approved by the Nevada Supreme Court in their holding in Crare, is more appropriate

to this case:

“There are two classes of evidence recognized and admitted in Courts of Justice,
upon either of which juries may lawfully find the accused guiity of crime. One is direct or
positive testimony of any eye witness to the commission of the crime, and the other is
proof by testimony of a chain of circumstances pointing sufficiently strong to the
commission of the crime by the defendants, and which is known as circumstantial
evidence.

“Such evidence may consist of any acts, declarations or circumstances admitted in
evidence tending to prove the commission of the crime.

“If you are satisfied of defendants' guilt beyond a reasonable doubt, it matters not
whether your judgment of their guilt is based upon direct and positive evidence or on
indirect and circumstantial evidence, or upon both.”

“If the evidence in this case is susceptible of two constructions or interpretations,
each of which appears to you to be reasonable, and one of which points to the guilt of the
defendants, and the other to their innocence, it is your duty, under the law, to adopt that
interpretation which will admit of the defendants' innocence, and reject that which points
to their guilt.

“You will notice that this rule applies only when both of the two possible
opposing conclusions appear te you to be reasonable. If, on the other hand, one of the
possible conclusions should appear to you fo be reasonable and the other to be
unreasonable, it would be your duty to adhere to the reasonable deduction and to reject
the unreasonable, bearing in mind, however, that even if the reasonable deduction points
to defendants' guilt, the entire proof must carry the convincing force required by law to
support a verdict of guilt.”? -

and to these instrictions should be added this one:

2 Cranev. Stare, 88 Nev. 684, at 687, fn. 3 and 4, 504 P.2d 12 (1972). See alse Terrano v. State, 59 Nev. 247, at 260, 91
P.2d 67 (1939) (“The court instrucis the jury that if the jury finds facts established by the evidence beyond a reasonable
doubt which may consistently lead to a theory of innocence as well as to a theory of guilt, you are bound to follow the
theory of innocence and acquit the defendant.™)
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For circumstantial evidence, alone, to be sufficient to sustain a conviction, the
circumstances all taken together must: (1) exclude to a moral certainty every hypothesis
but the single one of guilt; and (2) establish that single hypothesis of guilt beyond a
reasonable doubt.?

3. State's proposed jury instructions p. 7:

Every person charged with the commission of a crime shall be presumed
innocent unless the contrary is proved by competent evidence, and the burden rests
upon the prosecution to establish every element of the crime with which the defendant
is charged beyond a reasonable doubt.

This proposed instruction on the presumption of innocence is only a part of the usual
instruction. Consequently, there are a number of things left out entirely, like "reasonable doubt . .. . that
the Defendant is the person who committed the offense” and "If you have a reasonable doubt as to the
guilt of the Defendant, be is entitled to a verdict of not guilty." The full instruction should look like
this:

The Defendant is presumed innocent until the contrary is proved. This
presuraption places upon the State the burden of proving beyond a reasonable doubt
every maierial element of the crime charged and that the Defendant is the person who
commiftted the offense.

A reasonable doubt is one based on reason. It is not mere possible doubt but is
such a doubt as would govern or control a person in the more weighty affairs of life. If
the minds of the jurors, after the entire comparison and consideration of all the
evidence, are in such a condition that they can say they feel an abiding conviction of the
truth of the charge, there is not a reasonable doubt. Doubt to be reasonable must be
actual, not mere possibility or speculation.

? The jury instruction offered here is taken from the Legislative Counsel Burean's annotations to NRS 48.023, citing to
Buchanan v. State, 119 Nev. 201, at 217, 69 P.3d 694 (2003) ("Circumstantial evidence alone can certainly sustain a
criminal conviction. However, to be sufficient, all the circumstances taken together must exclude to a moral certainty every
hypothesis but the single one of guilt."); Kinna v. State, 84 Nev. 642, 646, 447 P.2d 32, 34 (1968) ("If the circumstances, all
taken together, exclude to a moral certainty every bypothesis but the single one of guilt, and establish that one beyond a
reasonable doubt, they are sufficient.™); State v. Suyder, 41 Nev. 453, at 461, 172 P. 364 (1918) ("If the circumstances, all
taken together, exclude to a moral certainty every hypothesis but the single one of guilt, and establish that one beyond a
reasonable doubt, they are sufficient."); State v. Fronhofer, 38 Nev. 448, at 461, 150 P. 846 (1915) (where circumstances
alone are relied upon, “if there be no probable hypothesis of guilt consistent, beyond a reasonable doubt, with the facts of
the case, the defendant must be acquitted.™); State v. Mandich, 24 Nev. 336, 54 P, 516 (1898) (“If the circumatances, all
taken together, exclude to a moral certainty every hypothesis but the single one of guilt, and establish that one beyond a
reasonable doubt, they are sufficient.”); State v. Rover, 13 Nev. 17, at 23 (1878) (*The evidence againsi the accused mmst
be such as to exclude, to a moral certainty, every hypothesis but that of his guilt of the oifense imputed to him.”).
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If you have a reasonable doubt as to the guilt of the Defendant, he is entitled to a
verdict of not guilty.*

4, State's proposed jury instructions pp. 21-22:

Count II of the Third Information Supplementing Indictment charges both
defendants as principles to the crime of 2 Challenge to Fight Resulting in Death. If you
find that the State has proven the elements of that crime beyond a reasonable doubt, one
or both of the defendants are guilty of Murder in the First Degree. The Challenge to Fight
charge does not require the State to prove that the killing was perpetrated maliciously
with premeditation or deliberation.

Count IX of the Third Information Supplementing Indictment charges ERNESTO
MANUEL GONZALEZ with Murder of the First Degree under two alternative theories
as allowed by law. Murder of the First Degree is murder which is perpetrated by means

- of lying in wait or committed maliciously with premeditation and deliberation. With
respect to ERNESTO MANUEL GONZALEZ you must unanimously agree that the
defendant is guilty of murder based upon one or more of the alternative theories of
Challenge to fight, premeditated and deliberate murder and/or lying in wait. However, it
is not necessary that you unanimously agree upon the specific theory by which the
murder was committed.

In other words, if six of you agree that the defendant committed the murder by
actually killing the victim with malice, premeditation and deliberation and three of you
agree that the defendant committed the murder by lying in wait and three of you agree
that the defendant commiited the crime of Challenge to Fight Resulting in Death,
GONZALEZ is guilty of first degree murder.

The elements of each of these two different alternative theories of murder are set
forth elsewhere in these instructions.

This proposed instruction misstates the law. While the State may plead and argue alternative
theories of liability in a single count,” without requiring jury unanimity on one of the alternative
theories,”® it has cited to no authority which permits a less than unanimous verdict teached by patching

together different theories of liability contained in different counts and based on different statutory

provisions.

4 Bolin v. State, 114 Nev. 503, at 530, 960 P.2d 784 (1998); Evans v. State, 112 Nev. 1172, at 1190-91, 926 P.2d 265
(1996); Barone v. State, 109 Nev. 778, at 780, 858 P.2d 27 (1993); Lord v. State, 107 Nev. 28, 806 P.2d 548 (1991); Beets
v. State, 107 Nev. 957, at 963, 821 P.2d 1044 (1991).

? See NRS 173.075(2) "It may be alleged in a single count that the means by which the defendant committed the offense are
unknown or that the defendant committed it by one or more specified means."

8 Schad v. Arfzona, 501 U.S. 624, at640-43 (1991); Walker v. State, 113 Nev. 853, at 870, 944 P.2d 762 (1997).
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The State's change of theory at mid-trial, in which multiple counts become a single offense for

purposes of jury consideration, violates the rule against multiplicity.”

A mukltiplicitous indictment is “one charging the same offense in more than one
count.”® An indictment that charges a single offense in several counts violates the rule
against multiplicity.” We have stated that “[t]he general test for multiplicity is that
offenses are separate if each requires proof of an additional fact that the other does not.”
It follows that “ ¢ “[o]ffenses are . . . not multiplicitous when they occur at different times
and djft;?rent places, because they cannot then be said to arige out of a single wrongful
act.!! [

To avoid unfair prejudice to the defendant, the State must elect between multiplicitous counts
before trial.'? This is so because multiplicitous charges "improperly prejudice a jury by suggesting that
a defendant has committed not one but several crimes.""* Multiplicitous counts also afford the State an
unfair advantage by increasing the likelihood that the jury will convict on at least one count, if only as
the result of a compromise verdict, The fact that even the State is confused about the differences
between the charges in Counts II, V and VI' highlights the potential for jury confusion and prejudice.

5. State's proposed jury instructions p. 23

In regard to Count II of the Third Information Supplementing Indictment the State
has alleged a Challenge to Fight Resulting in Death. The State has alleged that
ERNESTO MANUEL GONZALEZ actually committed the killing as a result of a
challenge to fight. The State alleged Murder of the First Degree in Count X'* based upon
a theory that the killing was done maliciously with premeditation, deliberation and/or by
lying in wait, as allowed by law.

In order to find ERNESTO MANUEL GONZALEZ guilty of murder of the first
degree you must unanimously agree that the State proved beyond a reasonable doubt one

7 Milanovich v. United States, 365 U.8. 551 at 554-55 (1961).

" Citing to United States v. Sue, 586 F2d 70, at 71 n.1 (8th Cir. 1978).

? Citing to United States v. UCO Oil Co.,, 546 F.2d 833, 835 (Sth Cir. 1976).

¥ Gordon v. District Court, 112 Nev. 216, 229, 913 P.2d 240, 249 (1996).

! Bedard v, State, 118 Nev. 410, at 413, 48 P.3d 46 (2002), quoting State v. Woodys, 825 P.2d 514, 521 (Kan. 1992)
(quoting State v. Howard, 763 P.2d 607, 610 (Kan. 1988).

% United States v. Bradshy, 628 £.2d 901, 905 (5th Cir. 1980); Gordon v. District Court, 112 Nev. 216, 229, 913 P.2d 240,
249 (1996). :
3 United States v. Reed, 639 F.2d 896, 904 (2d Cir. 1981).

14 See the State's proposed jury insfruction at p. 23, discussed next in sequence. _

55 The State apperently means Count IX here, rather than X of the Third Information Supplementing Indictment, which
charges conspiracy rather than "Murder of the First Degree."
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or more of the alleged theories of liability. However, it is not necessary that you
unanimously agree upon the specific theory by which the murder was committed.

In other words, if three of you agree that ERNESTO MANUEL GONZALEZ
committed the murder resulting from a challenge to fight, and three of you agree that the

- defendant committed the killing with malice aforethought, deliberation and

premeditation, and six of you agree that he lied in wait to commit the killing, then you
may properly find ERNESTO MANUEL GONZALEZ, guilty of Murder of the First
Degree. Schadv. Arizona, 501 U.8.624 (1991)

This Instruction suffers from the same defects as the one discussed above, by confusing Counts

I and V1.

6. State's proposed jury instructions p. 31:

Malice aforethought, as used in the definition of murder, means the intentional
doing of a wrongful act without legal cause or excuse, or what the law considers
adequate provocation. The condition of mind described as malice aforethought may
arise, not alone from anger, hatred, revenge or from particular ill will, spite or grudge
toward the person killed, but may also result from any unjustifiable or unlawiul motive
or purpose fo injure another, which proceeds from a heart faially bent on mischief, or
with reckless disregard of consequences and social duty.

"Aforethought” does not imply deliberation or the lapse of considerable time.
It only means the required mental state must precede rather than follow the act.

The second paragraph of this instruction misstates the law, and tends to lower the State's burden

of proof. The first part of it is based on an instruction in Kazalyn v. State, but omits the element of

unlawful purpose and design:

"Malice aforethought does not imply deliberation or the lapse of any
considerable time between the malicious intention to injure another and the actual
execution of the intention but denotes rather an unlawful purpose and design in
contradistinction to accident and mischance "'

' The second sentence of the paragraph glosses over the nature of the required mental state,
which was misstated in the first sentence, as though there was no more to consider on the subject. This

tends to mislead the jury, since there is more to the subject than the instruction discusses.

16 108 Nev. 67, at 76, 825 P.2d 578 (1992), citing to Payme v. State, 81 Nev. 503, at 508-09, 406 P.2d 922 (1965).

7
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Kazalyn instructions were later disapproved by the Nevada Supreme Court'” because of their
under-emphasis of the deliberation factor, and the tendency to erase the distinction between first and
second degree murder — a defect shared by this proposed iﬁstruction.

7. State's proposed jury instructions p. 32:

"Murder of the second degree is all other kinds of murder."
" This proposed instruction skips over the intent requirements to prove the crime, avoids stating

any theory of Mr. Gonzalez's committing second degree murder, and omits every element of the crime
as charged in this case. Since the State's charging language in Count V of the Fourth Amended
Information is both confused and confusing, the State has an obligation fo the jury to clarify it. It
certainly isn't for Mr. Gonzalez or this Court to guess whai the prosecutor had in mind when the count
was drafted. -

8. State's proposed jury instractions p. 35:

Manslaughter is the unlawful killing of a human being without malice express or
implied, and without a mixture of deliberation. Manslaughter may be voluntary, upon a
sudden heat of passion, caused by a provocation apparently sufficient to make the
passion irresistible; or, involuntary, in the commissiop. of the unlawful act, or a lawful
act without due cauntion or circumspection.

NRS 200.040

This proposed instruction misstates NRS 200.040(2), which uses the mandatory word "must"
instead of the permissive "may."

9. State's proposed jury instructions p. 36:

In cases of voluntary manslaughier, there must be a serious and highly
provoking injury inflicted upon the person killing, sufficient to excite an irresistible
passion in a reasonable person, or an attempt by the person killed to commit a serious
personal injury on the person killing.

The killing must be the result of that sudden, violent impulse of passion
supposed to be irresistible, for, if there should appear to have been an interval between
the assault or provocation given for the killing, sufficient for the voice of reason and
humanity to be heard, the killing shall be atfribuied to deliberate revenge and punished
as murder. NRS 200.050; NRS 200.060

" See Byfordv. State, 116 Nev. 215, at 234-37, 994 P.2d 700 (2000).
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Since there is no evidence that Mr. Pettigrew inflicted "a serious and highly provoking injury"
upon Mr, Gonzalez, "sufficient to excite an irresistible passion in a reasonable person, or an aitempt by
the person killed to commit a serious personal injury on the person killing," it is difficult to see why
this proposed instruction has been included, other than that it would tend to inflame the jury against
Mr. Gonzalez by emphasizing a supposed lack of provocation.

10. State's proposed jury inséructions pp. 40-41:

The Third Information supplementing the Indictment in Count IX (now Count
V1 in the Fourth Amended Information) charges ERNESTO MANUEL GONZALES
with Murder which includes the offense of Murder in the First Degree and also
necessarily includes the lesser included offenses of Murder in the Second Degree,
Voluntary Manslaughter and Involuntary Manslaughter.

The defendant may only be convicted of one of these offenses.

You should first examine the evidence as it applies to Murder in the First
degree. If you unanimously agree that the defendant is guilty of Murder in the First
Degree, you should sign the appropriate Verdict form and request the bailiff to return
you to court.

If you can not agree that the defendant is guilty of Murder in the First Degree, .
you should then examine the evidence as it applies to Murder in the Second Degree. If
you unanimously agree that the defendant is guilty of Mutder in the Second Degree,
you should sign the appropriate Verdict form and ask the bailiff to return you to court.

If you can not unanimously agree that the defendant is guilty of Murder in the
Second Degree, then you should examine the evidence as it applies to Voluntary
Manslanghter. If you unanimously agree that the defendant is guilty of the crime of
Voluntary Manslaughter, you should sign the appropriate Verdict form and request the
bailiff to return you to court.

If you can not unanimously agree that the defendant is guilty of Voluntary
Manslanghter, then you should examine the evidence as it applies to Involuntary
Manslaughter. If you unanimously agree that the defendant is guilty of the crime of
Involuntary Manslaughter, you should sign the appropriate Verdict form and request the
bailiff to return you to court.

The defendant, of course, can be found Not Guilty of all the offenses
enumerated. Green v. State, 119 Nev. 542 (2003)

The phrasing of this lengthy proposed "transition instruction" overemphasizes the importance
of a conviction of the defendant. The idea that the jury might "of course” find the defendant not guilty
appears only at the end of the instruction, as though it was an afterthought. This phrasing suggests that
the Court believes the defendant should be convicted of something, with acquittal only as a last resort.
To avoid interfering with the jury's deliberations, Mr. Gonzalez suggests this instruction, based on the

9
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decision in State v. LeBlanc, 924 P.2d 441, at 442 (Ariz. 1996), cited to in the State's authority, Green
v. State, 119 Nev, 542, at 546, 80 P.3d 93 (2003):

The Information in this case charges Open Murder, which includes the offense
of Murder in the First Degree and also necessarily inclndes the lesser included offenses
of Murder in the Second Degree, and Involuntary Manslanghter.

The defendant may only be convicted of one of these offenses. You may find
him not guilty of any or all of them.

The jury may deliberate on a lesser offense if it either (1) finds the defendant not
guilty on the greater charge, or (2) after reasonable efforts cannot agree whether to
acquit or convict on that charge. )

You cannot find the defendant guilty of the lesser offense unless you find that
the State has proved each element of the lesser offense beyond a reasonable doubt.

The Standard Arizona Criminal Jury Instructions' (No. 22) phrase their "transition

instructions" this way, which is both fairly and concisely stated:

The crime of | | includes the lesser offense of | 1. You
may consider the lesser offense of | | if either

1. you find the defendant not guilty of [insert the greater offense]; or

2. after full and careful consideration of the facts, you cannot agree on whether
to find the defendant guilty or not guilty of [insert the greater offense].

You cannot find the defendant guilty of [insert the lesser offense] unless you find
that the State has proved each element of [insert the lesser offense] beyond a reasonable
doubt. '

11. State's proposed jury instructions p. 48:

If you find that there was a challenge to fight issued and accepted between the
Hells Angels and the Vagos, and that the parties voluntarily entered into mutual combat
with the deceased, knowing, or having reason to believe, that it would or probably may
result in the death or serious bodily injury to himself or to the deceased, defendant cannot
claim self-defense or defense of others. Wilmeth v, Stare, 96 Nev. 403, 610 P.2d 735
(1980).

This proposed instruction is a misstatement of NRS 200.450, which applies to individuals
persons, and not to groups. This is obvious from the common law meaning of the term "challenge to

fight": "A challenge to fight is a summons or invitation, given by one person to another, to engage in a

B Standard Arizona Criminal Jury Instructions (2008), p. 26, available online at
htto:/fwww.azbar oro/media/58832/standard_criminal_instr.pdf
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personal combat; a request to fight a duel. A criminal offense."~ This meaning is also clear from the

language of the statute itself, which refers to "a person"” rather than collective challenges from one

group to another, and is directed only against the persons giving, sending, receiving or accepting the
personal challenge:

NRS 200.450 Challenges to fight; penalties.

1. Ifa person, upon previous concert and agreement, fights with any other person
or gives, sends or authorizes any other person to give or send a challenge verbally or in
writing to fight any other person, the person giving, sending or accepting the challenge to
fight any other person shall be punished:

(a) If the fight does not involve the use of a deadly weapon, for a gross
misdemeanor; or

(b) If the fight involves the use of a deadly weapon, for a category B felony by
imprisonment in the state prison for a minimum term of not less than 1 year and a
maximum term of not more than 6 years, and may be further punished by a fine of not
more than $5,000.

2. A person who acts for another in giving, sending, or accepting, either verbally
or in writing, a challenge to fight any other person shall be punished:

(a) If the fight does not involve the use of a deadly weapon, for a gross
misdemeanor; or

(b) If the fight involves the use of a deadly weapon, for a category B felony by
imprisonment in the state prison for a minimum term of not less than 1 year and a
maximum term of not more than 6 years, and may be further punished by a fine of not
more than $5,000.

3. Should death ensue to a person in such a fight, or should a person die from any
injuries received in such a fight, the person causing or having ary agency in causing the
death, either by fighting or by giving or sending for himself or herself or for any other
person, or in receiving for himself or herself or for any other person, the challenge to
fight, is guilty of murder in the first degree which is a category A felony and shall be
punished as provided in subsection 4 of NRS 200.030.

[1911 C&P § 161; RL § 6426; NCL § 10108]—(NRS A 1967, 472; 1977, 884;
1979, 1426; 1995, 1189; 1999, 2)

This meaning is emphasized by the fact that every reported Nevada case dealing with this
statute or its predecessor statutes have involved one-on-one mutual combat situations between

individuals.®® Even assuming the statutory language and the limited application in case law is

¥ Black's Law Dictionary, [unabridged, 1968] p. 291, citing to Steph Crim. Dig. 40; 3 East, 581; State v. Perkins, 6 Blackf.

(Ind.) 20.
® Wilmeth v. State, 96 Nev. 403, at 405-06, 610 P.2d 735 (1980) ("The statute proscribes the conveyance or acceptance of
challenge to fight wher such a fight or confrontation results. . . . Criminal responsibility in the context of this case is

11
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somehow vague — and it isn't — the legislative intent underlying the statute was to prohibit individual
combat pursuant to a personal challenge.

This point is obvious from a review of the previous versions of NRS 200.450, which were
statutes for the suppression of the practice of personal dueling, Here is the first set of statutes enacted

by the Territorial Legislature, from An Act concerning crimes and punishments, approved November
26, 1863:

Dueling,.

4689. SEC. 35. If any person shall, by previous appointment or agreement, fight a duel
with a rifle, shotgun, pistol, bowie knife, dirk, smallsword, backsword, or other
dangerous weapon, and in so doing shall kill his antagonist, or any person or persons, or
shall inflict such wound as that the party or parties injured shall die thereof within one
year thereafier, every such offender shall be deemed guilty of murder in the first degree,
and upon conviction thereof shall be punished accordingly.

Disfranchised, When.

4690. SEC. 36. Any person who shall engage in a duel with any deadly weapon, although
no homicide ensue, or shall challenge another to fight such duel, or shall send or deliver
any verbal or written message purporting or intending to be such challenge, although no
duel ensue, shall be punished by imprisonment in the state prison not less than two nor
more than ten years, and shall be incapable of voting or holding any office of trust or
profit under the laws of this state.

Competent Witness.

4691. SEC. 37, Any and every person who shall be present at the time of fighting any
duel with deadly weapons, either as second, aid, surgeon, or spectator, or who shall
advise or give assistance o such duel, shall be a competent witness against any person
offending against any of the provisions of this Act, and may be compelled to appear and
give evidence before any Justice of the Peace, grand jury, or court, in the same manner as
other witnesses; but the testimony so given shall not be used in any prosecution or
proceeding, civil or criminal, against the person so testifying.

Posting for Not Fighting.

4692. SEC. 38. If any person shall post another, or, in writing, or print, or orally shall use
any reproachful or contemptuous language to, or concerning another, for not fighting a
duel, or for not sending or accepting a challenge, he shall he imprisoned in the state
prison for a term not less than six months nor more than one year, and fined in any sum
not less than five hundred nor exceeding one thousand dollars.

predicated upon the issuance or acceptance of a challenge to fight and upon the fact that some fights occur.™); State v.
Grimmett, 33 Nev. 531, at 533-34, 112 P. 273 (1910) (no chellenge or accepiance under the circumstances of the case); £x
parte Finlen, 20 Nev. 141, at 154, 18 P. 827 (1888) ("Before petitioner can bring this case within the influence of the
statute under consideration, in this proceeding, it must appear by the evidence, without material conflict — first, that thers
was a previous agreement between himself and the deceased to fight; and, second, that each did fight the other.")
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Penalty for Dueling—Acting as Second—Deemed Manslanghter.

4693. SEC. 39. If any person or persons, with or without deadly weapons, upon previous
concert and agreement, fight one with the other, or give or send, or authorize any other
person to give or send, a challenge, verbally or in writing, to fight any other person, the
person or persons giving, sending, or accepting a challenge to fight any other person,
with or without weapons, upon conviction thereof shall be punished by imprisonment in
the state prison not less than two years, or more than five years; and every person who
shall act for another in giving, sending, or accepting, either verbally or in writing, a
challenge, to fight any other person, upon conviction thereof they, or either or any of
them, shall be punished by imprisonment in the state prison not less than two years or
more than five years. Should death ensue to any person in such fight, or should any
person die from any injuries received in such fight within one year and one day, the
person or persons causing, or having any agency in causing such death, either by fighting
or by giving or sending for himself, or for any other person, or in receiving for himself, or
for any other person, such challenge to fight, shall be deemed guilty of manslaughter, and
punished accordingly. As amended, Stats. 1877, 7 5.2

This was the statute that caused Samuel Clemens ("Mark Twain") to flee Nevada in 1864, after
he challenged a Virginia City newspaper editor to personal combat in a duel 2

The Statute was renumbered in 1911, but not substantially changed in form or meaning:

6422. Dueling—Death by deemed muarder.

SEC. 157. If any person shall, by previous appointment or agreement, fight a duel with a
rifle, shotgun, pistol, bowie knife, dirk, smallsword, backsword, or other dangerous
weapon, and in so doing shall kill his antagonist, or any person or persons, or shall inflict
such wound as that the party or parties injured shall die thereof within one year thereafter,
every such offender shall be deemed guilty of murder in the first degree, and upon
conviction thereof shall be punished accordingly.

Sce sec. 2823,

6423. Disfranchisement for dueling.

SEC. 158. Any person who shall engage in a duel with, any deadly weapon, although no
homicide ensue, or shall challenge another to fight such duel, or shall send or deliver any
verbal or written message purporting or intending to be such challenge, although no duel
ensue, shall be punished by imprisonment in the state prison not less than two nor more

X General statutes of the state of Nevada, in force from 1861 to 1885, Inclusive (1886), secs 4598-4602, pp. 1020-21;
Compiled laws of Nevada in force from 1861 to 1900 (1901), p. 914.

22 vBy breakfast-time the news was all over town that I had sent a challenge and Steve Gillis had carried it. Now that would
entitle us to two years apiece in the penitentiary, according to the brand-new law. Judge [Tohn Wesley] North sent us no
message as coming from himself, but a message came from a close friend of his. He said it would be a good idea for us to
leave the territory by the first stage-coach. This would sail next moming, ai four o'clock—and in the meantime we would be
searched for, but not with avidity; and if we were in the Territory after that stage-coach left, we would be the first victims of
the new law. Judge North was auxious to have some object-lessons for that law, and he would absolutely keep us in the
prison the full two years." (from Mark Twain's "Chapters From My Autobiography™, North American Review, December
21, 1906)
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than ten years, and shall be incapable of voting or holding any office of trust or profit
under the laws of this state.

See secs. 250, 370, 371.

6424. Competent witness in trial for dueling.

SEC. 159, Any and every person who shall be present at the time of fighting any duel
with deadly weapons, either as second, aid, surgeon, or spectator, or who shall advise or
give assistance to such duel, shall be a competent witness against any person offending
against any of the provisions of section 157 or 158, and may be compelled to appear and
give evidence before any justice of the peace, grand jury, or court, in the same manner as
other witnesses; but the testimony so given shall not be used in any prosecution or
proceeding, civil or criminal, against the person so testifying.

6425, Posting—ifor not fighting duel, penaity.

SEC. 160. If any person shall post another, or, in writing, or print, or orally shall use any
reproachful or contemptuous language to, or concerning another, for not fighting a duel,
ot for not sending or accepting a challenge, he shall be imprisoned in the state prison for
a term not less than six months nor more than one year, and fined in any sum not less
than five hundred nor exceeding one thousand dollars.

6426. Penalty for ducling—Acting as second Deemed manslaughter.

SEC. 161. If any person or persons, with or without deadly weapons, upon previous
concert and agreement, fight one with the otheér or give or send, or authorize any other
person to give or send, a challenge verbally or in writing, to fight any other person, the
person or persons giving, sending or accepting a challenge to fight any other person, with
or without weapons, upon conviction thereof shall be punished by imprisonment in the
state prison not less than two years, or more than five years; and every person who shall
act for another in giving, sending, or accepting, either verbally or in writing, a challenge,
to fight any other person, upon conviction thereof they, or either, or any of them, shall be
punished by imprisonment in the state prison not less than two years or more than five
years. Should death ensue to any person in such fight, or should any person die from any
injuries received in such fight within one year and one day, the person or persons
causing, or having any agency in causing such death, either by fighting or by giving or
sending for himself, or for any other person, or in receiving for himself, or for any other
person, such challenge to fight, shall be deemed guilty of manslaughter, and punished
accordingly. Ex Parte Finlen, 20 Nev. 141 (1888).”

Even assuming, without conceding, that NRS 200.450 is vague ag to its ambit and the underlying
legislative intent, the fact that no reported case has construed it as broadly as the State now urges,

requires strict construction of the statute pursuant to the rule of lenity.**

 Revised Nevada statutes of 1912 vol, 2, pp. 1840-41.

M State v. Lucero, 127 Nev. Adv. Op. No. 7, atp. 7, 249 P.3d 1226, at 1228 (2011), Moore v. State, 122 Nev. at 32, 126
P.3d at 511 (2006) ("Unless a statute is ambiguous, we attribute the plain meaning to the statute's langnage. “An ambiguity
arises where the statutory langpage lends itself to two or more reasonable interpretations.” Where a statute is deemed
ambiguous, the Legislature's intent controls. “We look to reason and public policy to discern legislative intent.” Finally,
the rule of lenity demands that ambigpities in criminal staintes be liberally interpreted in the accused's favor." [numerous
citations omitted).)
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12. State's proposed jury instructions p. 48:

Evidence that the defendant, Ernesto Manuel Gbnzalez fled the scene _
immediately after the commission of a crime to evade arrest supports an inference of
consciousness of guilt. Rosky v. State, 121 Nev. 184, P.3d 690, 699-700 (2005).

This statement is not a quote from the Rosky case, nor is it a jury Instruction. It's not evena
particularly accurate statement of the law, since it omits the requirements for such an instruction.
Under Nevada law, a district court may properly give a flight instruction if the State presents evidence
of flight and the record supports the conclusion that the defendant fled with consciousness of guilt and
to evade arrest. Here is a proper jury instruction on flight, approved by the Nevada Supreme Court and

cited to in the Rosky case:
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The flight of a person after the commission of a crime is not sufficient in itself to
establish guilt; however, if flight is proved, it is circumstantial evidence in determining
guilt or innocence.

The essence of flight embodies the idea of deliberately going away with
consciousness of guilt and for the purpose of avoiding apprehension or prosecution. The
weight to which such circumstance is entitled is a matter for the jury to determine.*

13. State's proposed jury instructions p. 53:

"To the jury alone belongs the duty of weighing the evidence and determining
the credibility of the witnesses. The degree of credit due a witness should be determined
by his or her character, conduct, manner upon the stand, fears, bias, impartiality,
reasonableness or unreasonableness of the statements he or she makes, and the strength
or weakness of his or her recollections, viewed in the light of all the other facts in
evidence.

If the jury believes that any witness has willfully sworn falsely, they may
disregard the whole of the evidence of any such witness.”

The second paragraph of this instruction misstates the law, because it has omitted the factors of

materiality and corroboration. In place of that paragraph, the instruction should read:

“You are further instructed that if the jury believe from the evidence that any
witness has willfully sworn falsely on this trial as to any matter or thing material fo
the issues in this case, then the jury are at liberty to disregard his entire testimony,

% Walker v. State, 113 Nev. 853, at 870 fn. 4, 944 P.2d 762 (1997).
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except in so far as it has been carrobomted by other credible evidence, or by facls
or circumstances proved on the trial >

or "If you believe that a witness has lied about any maferial fact in the case, you may disregard the
entire testimony of that witness or any portion of his testimony which is not proved by other
evidence."”’

14. State's proposed ji.lry instructions p. 54:

"Inconsistencies or discrepancies in the testimony of a witness, or between the
testimony of different witnesses, may or may not cause the jury to discredit such
testimony. Two or more persons witnessing an incident or transaction may see or hear it
differently; an innocent misrecollection, like failure to recollect, is not an uncommon
experience. In weighing the affect of a discrepancy, consider whether it pertains to a
matter of Importance, or an unimportant detail, and whether the discrepancy results
from innocent error or willful falsehood."

This proposed instruction is basically an attempt to guide the jury on their assessment of the
credibility of witnesses — a matter which is left solely to the jury's unfettered discretion to determine.
The rule 1s, when there is conflicting testimony presented, it is for the jury to determine what weight

and credibility to give to the testimony * The usual instruction reads:

In deciding the facts in this case, you may have to decide which testimony to
believe and which testimony not to believe. You may believe everything a witness says,
ot part of it, or none of if,

In considering the testimony of any witness, you may take into account:

(1) the witness’s opportunity and ability to see or hear or know the things
testified to;

(2) the witness’s memory;

(3) the witness’s manner while testifying;

(4) the witness’s interest in the outcome of the case, if any;

(5) the witness’s bias or prejudice, if any;

(6) whether other evidence contradicted the witness’s test]mony,

(7) the reasonableness of the witness’s testimony in light of all the
evidence; and

(8) any other factors that bear on believability.

6 State v. Burns, 27 Nev. 289, at 293, 74 Pac. 983 (1904).

X Barron v. State, 105 Nev. 767, at 775 fn. 3, 783 P.2d 444 (1989).

H McNair v. State, 108 Nev. 53, 56, 825 P.2d 571, 573 (1992) (“it is the jury's function, not that of the court, to assess the
weight of the evidence and determine the credibility of witnesses.”); see also Lay v. Stare, 110 Nev. 1189, 1192, 886 P.2d
448, 450 (1994) (%[}t is exclusively within the province of the frier of fact to weigh evidence and pass on the credibility of
witnesses and their testimony.™).
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The weight of the ewdence as to a fact does not necessarily depend on the number
of witnesses who testify about it. 2

15, State's proposed jury instructions p. 55:

A witness who has special knowledge, skill, experience, training or education in a
particular science, profession or occupation may testify as an expert witness. An expert
witness may give an opinion as to any matter in which the witness is skilled.

You should consider such expert opinion and weigh the reasons, if any, given for
it. You are not bound, however, by such an opinion. Give it the weight to which you
deem it entitled, whether that be great or slight, and you may reject it, if, in your

Jjudgment, the reasons given for it are unsound.

The opinions of experts are to be considered by you in connection with all other
evidence in the case. The same rules apply to expert witnesses that apply to other
witnesses in determining the weight or value of such testimony. NRS 50.275. State v.
Bourdlais, 70 Nev. 233, 253, 254 (1954); State v. Watts, 52 Nev. 453, 474 (1930)

This proposed instruction doesn't match the language of the instruction given in the cases cited

to by the State. Mr. Gonzalez prefers the original wording of the instruction used in those cases:

‘While you are not bound by the testimony of expert witnesses, still, in considering
such testimony, the professional standard and experience of such witnesses must be taken
into consideration in arriving at a verdict; and you should consider the character, the
capacity, the skill, the opportunities for observation, the state of mind of the expert, the
nature of the case and all its developed facts. The opinions of experts are to be considered
by you in connection with all other evidence in the case. You are not to act upon them to
the exclusion of other testimony. You are to apply the same rules to the testimony of
experts that are applicable to other witnesses in determining its weight. Taking into
consideration the opinions of experts and giving them just weight, you are to determine
for yourselves from the whole evidence whether the defendant is guilty as he stands
charged beyond a reasonable doubt.*

16. State's proposed jury instructions p. 57:

Although you are to consider only the evidence in the case in reaching a verdict,
you must bring to the consideration of the evidence your everyday common sense and
judgment as reasonable men and women. Thus, you are not limited solely to what you
see and hear as the witnesses testify. You may draw reasonable inferences which you
feel are justified by the evidence, keeping in mind that such inferences should not be
based on speculation or guess.

? Manual of Model Criminal Jury Instructions for the District Courts of the Ninth Circuit, Ninth Circuit Jury Instructions
Commlttee (2010), Instruction 3.9, at p. 43.

% State v, Bourdlais, 70 Nev. 233, at 254-55, 265 P.2d 761 (1954); citing to the instruction quoted in Stare v. Watrs, 52
Nev. 453, at 474, 290 P. 732 (1930).
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A verdict may never be influenced by sympathy, passion, prejudice, or public
opinion. Your decision should be the product of sincere judgment and sound discretion
in accordance with these rules of law."” '

The second paragraph of this instruction misstates the law and should be stricken. The correct

»31

statement is: "A verdict may never be influenced by prejudice or public opinion.”" An anti-sympaihy

instruction is only appropriate once a defendant has been convicted and there is no longer a
presumption of innocence. If Mr. Gonzalez were already convicted and the proceedings had reached

the penalty phase, the Nevada Supreme Court has approved this language:

[T]he jury's verdict “may never be influenced by sympathy, prejudice or public
opinion” but “should be the product of sincere judgment and sound discretion in
accordance with these rules of law.” This court has upheld such instruction where, as
here, the jury was properly instructed to consider any mitigating evidence.*?

17. State's proposed jury instructions p. 58: -

"It is your duty as jurors to consult with one another and to deliberate, with a
view of reaching an agreement, if you can do so without violence to your individual
judgment. You each must decide the case for yourself, but should do so only after a
consideration of the case with your fellow jurors; and you should not hesitate to change
an opinion when convinced that it is erroneous. However, you should not be influenced
to vote in any way on any question submitted to you by fact that a majority of the
jurors, or any of them, favor such a decision. In other words, you should not surrender
your honest convictions concerning the effect or weight of evidence for the mere
purpose of refurning a verdict or solely because of the opinion of the other jurors."

This is a garbled part, and only part, of an Allen charge which is given to the jury when it
appears hopelessly deadlocked. If this instruction is given at all, it should only be when the jury
appears to be deadlocked, and the instruction should be given in full, not just a garbled part of it. The

approved instruction, to be given when and if the jury is apparently deadlocked, is:

“The verdict must represent the considered judgment of each juror. In order to
refurn a verdict, it is necessary that each juror agree thereto, Your verdict must be
unanirmous.” '

“It is your dirty, as jurors, to consult with one another and to deliberate with a
view to reaching an agreement, if you can do so without violence to individual
judgment. Each of you must decide the case for yourself, but do so only after an

3 Johnson v. State, 122 Nev. 1344, at 1356, 148 P.3d 767 (2006), cert. denied, 128 S.Ct. 1061 (2008).
%2 J eonard v. State, 117 Nev. 53, at 79, 17 P.3d 397 (2001); Wesley v. State, 112 Nev. 503, at 519, 916 P.2d 793, 803-04
(1996).
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impartial consideration of the evidence with your fellow jurors. In the course of your
deliberations, do not hesitate to reexamine your own views and change your opinion if
convinced it is erroneous. But do not surrender your honest conviction as to the weight
or effect of evidence solely because of the opinion of your fellow jurors, or for the mere
purpose of returning a verdict.”

“You are not partisans. You are judges—judges of the facts. Your sole interest is
to ascertain the truth from the evidence in the case.”

AFFIRMATION PURSUANT TO NRS 239B.030.

The party exccuting this document hereby affirms that this document submitied for recording
does ot contain the social security number of any person or persons, pursuant fo NRS 239B.230.

Dated this___ day of August, 2013.

DAVID R. HOUSTON, ESQ.
Nevada Bar No. 2131

LAW OFFICE OF DAVID R.
HOUSTON

432 Court Street

Reno, Nevada 89501

(775) 786-4188

Attorney for Defendant

3 Staude v. State, 112 Nev. 1, at 6 fn. 1, 908 P.2d 1373 (1996); Wilkins v. State, 96 Nev. 367, 373-74 0.2, 609 P.2d 309,
313 0.2 {1980) (quoting 4BA Project on Minimum Standards for Criminal Justice, Standards Relating to Trial by Jury,
Commentary to § 5.4 (1968)).
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CODE:

DAVID R. HOUSTON, ESQ.

Nevada Bar No. 2131

LAW OFFICE OF DAVID R. HOUSTON
432 Court Street ‘
Reno, Nevada 89501

(775) 786-4188

Attomey for Defendant

IN THE SECOND JUDICTAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE.

® % %

THE STATE OF NEVADA,
Plaintiff, Case No. CR11-1718

5.
v Dept. No. 4

ERNESTO MANUEL GONZALEZ (B),

Defendant.

DEFENDANT GONZALEZ'S PROPOSED JURY INSTRUCTIONS

X R

Defendant Ernesto Manuel Gonzalez respectfully submits his proposed jﬁry instructions for use
in this case, pursuant to the Court's scheduling Order. He asks leave to amend, correct or supplement
them, based on the facts and circumstanées which may come to light during the trial of this matter.

i
i
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There are two classes of evidence recognized and admitted in Courts of Justice, upon either of
which juries may lawfully find the accused guilty of crime. One is direct or positive testimony of any
eye witness to the commission of the crime, and the other is proof by testimony of a chain of
circumstances pointing sufficiently strong to the commission of the crime by the defendants, and
which is known as circumstantial evidence.

Such evidence may consist of any acts, declarations or circumstances admitted in evidence
tending to prove the commission of the crime.

If you are satisfied of defendants’ guilt beyond a reasonable doubt, it matters not whether your
judgment of their guilt is based upon direct and positive evidence or on indirect and circumstantial

evidence, or upon both.

Crane v. State, 88 Nev. 684, at 687, fo. 3 and 4, 504 P.2d
12 (1972).

Instruction No.
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There are two classes of evidence recognized and admitted in Courts of Justice, upon either of
which juries may lawfully find the accused guilty of crime. One is direct or positive testimony of any
eye witness to the commission of the crime, and the other is proof by testimony of a chain of
circumstances pointing sufficiently strong to the commission of the crime by the defendants, and
which is known as circumstantial evidence.

Such evidence may consist of any acts, declarations or circumstances admitted in evidence
tending fo prové the cor‘u,miésion of the crime. |

If you are satisfied of defendants' guﬂt beyond a reasonable do;.lbt, it matters not whether your
judgment of their guilt is based upon direct and positive evidence or on indirect and circumstantial

evidence, or upon both.

Instruction No.
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Intent may be proven by circumstantial evidence. It rarely can be established by any other
means. While witnesses may see and hear and thus be able to give direct evidence of what a defendant
does or fails to do, there can be no eyewitness account of a state of mind with which the acts were done
or omitted, but what a defendant does or fails to do may indicate intent or lack of intent to commit the
offense charged.

In determining the issue as to intent, the jury is entitled to consider any statements made and
acts done or omitted by the accused, and all facts and circumstances in evidence which may aid

determination of state of mind.

Powell v. State, 113 Nev. 258, at 262 n. 6, 934 P.2d
224 (1997).

Instruction No.
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Intent may be proven by circumstantial evidence. It rarely can be established by any other
means. While witnesses may see and hear and thus be able to give direct evidence of what a defendant
does or fails to do, there can be no eyewitness account of a state of mind with which the acts were done
or omitted, but what a defendant does or fails to do may indicate intent or lack of intent to commit the
offense charged.

In determining the issue as to intent, the jury is entitled to consider any statements made and
acts done or omitted by the accused, and all facts and circumstances in evidence which may aid

determination of state of mind.

Instructien No.
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Before you may rely on circumstantial evidence to conclude that a fact necessary to find the
defendant guilty has been proved, you must be convinced that the State have proved each fact essential
to that conclusion beyond a reasonable doubt.

Also, before you may rely on circumstantial evidence to conclude that the defendant had the
required intent or mental state, you must be convinced that the only reasonable conclusion supported ‘
by the circumstantial evidence is that the defendant had the required intent or mental stafe. If you can
draw two or more reasonable conclusions from the circumstantial evidence, and one of those
reasonable conclusions supports a finding that the defendant did have the required intent or mental
state and another reasonable conclusion supports a finding that the defendant did not, you must
conclude that the required intent or mental state was not proved by the circumstantial evidence.
However, when considering circumstantial evidence, you must accept only reasonable conclusions and

reject any that are unreasonable.

Judicial Council of California Criminal Jury
Instructions [CALCRIM] (2012), Instruction No.
225, available online at
hitp://www.courts.ca.gov/partners/documents/calcri

m_juryins.pdf

Instruction No.
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Before you may rely on circumstantial evidence to conclude that a fact necessary to find the
defendant gﬁilty has been proved, you must be convinced that the State have proved each fact essential
to that conclusion beyond a reasonable doubt. .'

Also, before you may rely on circumstantial evidence to conclude that the defendant had the
required intent or mental state, you must be convinced that the only reasonable conclusion supported
by the circumstantial evidence is that the defendant had the required intent or mental state. If you can
draw twb or more reasonable conclusions from the circumstantial evidence, and oné of those
reasonable conclusions supports a finding that the defendant did have the required intent or mental
state and another reasonable conclusion supports a finding that the defendant did not, you must
conclude that the required intent or mental state was not proved by the circumstantial evidence.
However, when considering circumstantial evidence, you must accept only reasonable conclusions and

reject any that are unreasonable.

Instruction No.
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For circumstantial evidence, alone, to be sufficient to sustain a conviction, the circumstances all

taken together must: (1) exclude to a moral certainty every hypothesis but the single one of guilt; and

(2) establish that single hypothesis of guilt beyond a reasonable doubt.

Instruction No.

Legislative Counsel Bureau's annotations to NRS
48.025, citing to Buchanan v. State, 119 Nev. 201,
at 217, 69 P.3d 694 (2003} ("Circumstantial
evidence alone can certainly sustain a criminal
conviction. However, to be sufficient, all the
circumstances taken fogether must exclude to a
moral certainty every hypothesis but the single one
of guilt."); Kinna v. State, 84 Nev. 642, 646, 447
P.2d 32, 34 (1968) ("If the circumstances, all taken
together, exclude to a moral certainty every
hypothesis but the single one of guilt, and establish
that one beyond a reasonable doubt, they are
sufficient."); State v. Snyder, 41 Nev. 453, at 461,
172 P. 364 (1918) ("If the circumstances, all taken
together, exclude to a moral certainty every
hypothesis but the single one of guilt, and establish
that one beyond a reasonable doubt, they are
sufficient."); State v. Fronhofer, 38 Nev. 448, at
461, 150 P. 846 (1915) (where circumstances alone
are relied upon, “if there be no probable hypothesis
of guilt consistent, beyond a reasonable doubt, with
the facts of the case, the defendant must be
acquitted.”); State v. Mandich, 24 Nev. 336, 54 P,
516 (1898) (“If the circumstances, all taken
together, exclude to a moral certainty every
hypothesis but the single one of guilt, and establish
that one beyond a reasonable doubt, they are
sufficient.”); State v. Rover, 13 Nev. 17, at 23
(1878) (“The evidence against the accused must be
such as to exclude, to a moral certainty, every
hypothesis but that of his guilt of the offense
imputed to him.”).
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For circumstantial evidence, alone, to be sufficient to sustain a conviction, the circumstances all
taken together must: (1) exclude to a moral certainty every hypothesis but the single one of guilt; and
(2) establish that single hypothesis of guilt beyond a reasonable doubt.

Instruction No.
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To the jury alone belongs the duty of weighing the evidence and determining the credibility of
the witnesses. The degree of credit due a witness should be determined by his or her character,
conduct, manner upon the stand, fears, bias, impartiality, reasonableness or unreasonableness of the
statements he or she makes, and the strength or weakness of his or her recollections, viewed in the light
of all the other facts in evidence.

You are further instructed that if the jury believe from the evidence that any witness has
willfully sworn falsely on this irial as to any matter or thing material to the issues in this case, then the
jury are at Iiberty to disregard his entire testimony, except in so far as it has been corroborated by other

credible evidence, or by facts or circumstances proved on the trial.

State v. Burns, 27 Nev. 289, at 293, 74 Pac. 983
(1904).

Instruction No.
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To the jury alone belongs the duty of weighing the evidence and determining the credibility of
the witnesses. The degree of credit due a witness should be determined by his or her character,
conduct, manner upon the stand, fears, bias, imﬁartiality, reasonableness or unreasonableness of the
statements he or she makes, and the strength or weakness of his or her recollections, viewed in the light
of all the other facts in evidence.

You are further instructed that if the jury believe from the evidence that any witness has

willfully sworn falsely on this trial as to any matter or thing material to the issues in this case, then the

jury are at liberty to disregard his entire testimony, except in so far as it has been corroborated by other

credible evidence, or by facts or circumstances proved on the trial.
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While you are not bound by the testimony of expert witnesses, still, in considering such
testimony, the professional standard and experience of such witnesses must be taken into consideration
in arriving at a verdict; and you should consider the character, the capacity, the skill, the opportunities
for observation, the state of mind of the expert, the nature of the case and all its developed facts. The
opinions of experts are to be considered by you in connection with all other evidence in the case. You -
are not o act upon them to the exclusion of other testimony. You are to apply the same rules to the
testimony of experts that are applicable to other witnesses in determining its weight. Taking into
consideration the opinions of experts and giving them just weight, you are to determine for yourselves

from the whole evidence whether the defendant is guilty as he stands charged beyond a reasonable

doubt.
State v. Bourdlais, 70 Nev. 233, at 254-55, 265 P.2d
761 (1954); citing to the instruction quoted in State
v. Waits, 52 Nev. 453, at 474, 290 P. 732 (1930).
Instruction No.
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While you are not bound by the testimony of expert witnesses, still, in considering such
testimony, the professional standard and experience of such witnesses must be taken into consideration
in arriving at a verdict; and you should consider the character, the capacity, the skill, the opportunities
for observation, the state of mind of the expert, the nature of the case and all its developed facts. The
opinions of experts are to be considered_ by you in connection with all other evidence in the case. You
are not to act upon them to the exclusion of other testimony. You are to apply the same rules to the
testimony of experts that are applicable to other witnesses in determining its weight. Taking into
consideration the opinions of experts and giving them just weight, you are to determine for yourselves
from the whole evidence whether the defendant is guilty as he stands charged beyond a reasonable

doubt.
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Witnesses were allowed to testify as experis and io giye opinions. You must consider the
opinions, but you are not required to accept them as true or correct. The meaning and importance of
any opinion are for you to decide. In evaluating the believability of an expert witness, follow the
instructions about the believability of witnesses generally. In additioﬁ, consider the expert’s
knowledge, skill, experience, training, and education, the reasons the expert gave for any opinion, and
the facts or information on which the expert relied in reaching that opinion; You must decide whether
information on ‘which the expert relied was true and accurate. You may disregard any opinion that you
find unbelievable, unreasonable, or unsupporteci by the evidence.

An expert witness may be asked a hypothetical question. A hypothetical question asks the
witness to assume certain facts are true and to give an opinion based on the assumed facts. It is up to
you to decide whether an assumed fact has been proved. If you conclude that an assumed fact is not
true, consider the effect of the expert’s reliance on thét fact in evaluating the expert’s opinion.

If the expert witnesses disagreed with one another, you should weigh each opinion against the
others. You should examine the reasons given for each opinion and the facts or other matters on which

each witness relied. You may also compare the experts® qualifications.

Judicial Council of California Criminal Jury
Instructions [CALCRIM] (2012), Instruction No.
332 availabie online at

http://www.courts.ca gov/partners/documents/calcri

m_juryins.pdf
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Witnesses were allowed to testify as experts and to give opinions. You must consider the
opinions, but you are not required to accept them as true or correct. The meaning and importance of
any opinion are for you to decide. In evaluating the believability of an expert witness, follow the
instructions about the believability of witnesses generally. In addition, consider the expert’s
knowledge, skill, experience, training, and education, the reasons the expert gave for any opinion, and
the facts or information on which the expert relied in reaching that opinion. You must decide whether

information on which the expert relied was true and accurate. You may disregard any opinion that you

find unbelievable, ﬁni‘easonable, or unsupporied by the evidence.

An expert witness may be asked a hypothetical question. A hypothetical question asks the
witness to assume certain facts are true and to give an opinion based on the assumed facts. ftis up to
you to decide whether an assumed fact has been proved. If you conclude that an assumed fact is not
true, consider the effect of the expert’s reliance on that fact in evaluating the expert’s opinion.

If the expert witnesses disagreed with one another, you should weigh each opinion against the
others. You should examine the reasons given for each opinion and the facts or other matters on which

each witness relied. You may also compare the experts’ qualifications.
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I the evidence in this case is susceptible of two constructions or interpretations, each of which
appears to you to be reasonable, and one of which points to the guilt of the defendants, and the other to
their innocence, it is your duty, under the law, to adopt that interpretation which will admit of the
defendants' innocence, and reject that which points to their guilt. |

You will notice that this rule applies only when both of the two possible opposing conclusions
appear to you to be reasonable. If, on the other hand, one of the possible conclusions should appear to
you to be reasonable and the other to be unreasonable, it would be your duty to adhere to the
reasonable deduction and to reject the unreasonable, beariﬁg in mind, however, that even if the
reasonable deduction points to defendants’ guilf, the entire proof must carry the convincing force

required by law to support a verdict of guilt.

Crane v. State, 88 Nev. 684, at 687, fn. 3 and 4, 504
P.2d 12 (1972). See also Terrano v. State, 59 Nev.
247, at 260, 91 P.2d 67 (1939) (“The court instructs
the jury that if the jury finds facts established by the
evidence beyond a reasonable doubt which may
consistently lead to a theory of innocence as well as
to a theory of guilt, you are bound to follow the
theory of innocence and acquit the defendant.”)
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If the evidence in this case is susceptible of two constructions or interpretations, each of which
appears to you to be reasonable, and one of which points to the guilt of the defendants, and the other to
their innocence, it is your duty, under the law, to adopt that interpretation which will admit of the
defendants’ innocence, and reject that which points to their guilt.

You will notice that this rule applies only when both of the two pussibie opposing conclusions
appear to you to be reasonable. If, on the other hand, one of the possible conclusions should appear to
jmu to be reasonable and the other to be unreasonable, it would be your duty to adhere to the
reasonable deduction and to reject the unreasonable, beaﬁng in mind, however, that even if the
reasonable deduction points to defendants' guilt, the entire proof must carry the convincing force

required by law to support a verdict of guilt.
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You have heard testimony from a witness who had criminal charges pending

against him. That testimony was given in the expéctation that he would receive favored treatment from
the government in connection with his case;

For this reason, in evaluating the testimony of , you should consider the extent to
which or whether his testimony may have been influenced by this factor. In addition, you should

examine the testimony of with greater caution than that of other witnesses.

Instruction 4.9, Marual of Model Criminal Jury
Instructions for the District Courts of the Ninth
Circuit, Ninth Circuit Jury Instructions Committee
(2010), citing to Unrited States v. Tirouda, 394 F.3d
683, at 687-88 (9th Cir.2005), cert. denied, 547
U.S. 1005 (2006).
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You have heard testimony from , 3 witness who had criminal charges pending
against him. That testimony was given in the expectation that he would receive favored treatment from
the government in connection with his case;

For this reason, in evaluating the testimony of , you should consider the extent to
which or whether his testimony may have been influenced by this factor. In addition, you should

examine the testimony of with greater caution than that of other witnesses.
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You have heard testimony from , & witness who had criminal charges pending
against him. If you believe that testimony was given in the expectation that he would receive favored
treatment from the government in connection with his case, you should consider the extent to which or
whether his testimony may have been influenced .by this factor. In addition, you should examine the

testimony of _ with greater caution than that of other witnesses.

Instruction 4.9, Manual of Model Criminal Jury
Instructions for the District Courts of the Ninth
Circuit, Ninth Circuit Jury Instructions Committee
(2010), citing to Unired States v. Tirouda, 394 F.3d
683, at 687-88 (9th Cir.2005), cert. denied, 547
U.S. 1005 (2006).
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You have heard testimony from , 8 witness who had criminal charges pending
against him. If you believe that testimony was given in the expectation that he would receive favored
treatment from the government in connecﬁon with his case, you should consider the extent to which or
whether his testimony may have been influenced by this factor. In addition, you should examine the

testimony of with greater caution than that of other witnesses.
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A person who engages in mutual combat or who starts a fight has a right to seli-defense only
if: ' '

1. He actually and in good faith tried to stop fighting;

AND

2. He indicated, by word or by conduct, to his opponent, in a way that a reasonable person
would understand, that he wanted to stop ﬁghﬂng and that he had stopped fighting;

3. If the fight was mutual combat, he gave his oppoﬁent a chance to stop fighting.

If the defendant meets these requirements, he then had a right to self-defense if the opponent
continued to fight.

However, if the defendant used only non-deadly force, and the opponent responded with such
sudden and deadly force that the defendant could not withdraw from the fight, then the defendant had
the right to defend himself with deadly force and was not required to try to stop fighting, or
communicate the desire to stop to the opponent, or give the opponent a chance to stop fighting.

A fight is muival combat when it began or continued by mutual consent or agreement. That

agreement may be expressly stated or implied and must occur before the claim to self-defense arose.

Judicial Council of California Criminal Jury Instructions
[CALCRIM] (2012), Instruction No. 3471, available online ai
http://www.courts.ca.gov/pariners/documents/calcrim_juryins.pdf
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A person who engages in mutual combat or who starts a fight has a right to self-defense only
if:

1. He actually and in good faith tried to stop ﬁghﬁng;

AND

2. He indicated, by word or by conduct, io his opponent, in a way that a reasonable person
would understand, that he wanted to stop fighting and that he had stopped fighting;

3. Ifthe ﬁgﬁt was mutnal combat, he gave ]:us .opponent a chance to stop-ﬂghti.ng.

If the defendant meets these requirements, he then had a right to self-defense if the opponent
continued.to fight.

However, if the defendant used only non-deadly force, and the opponent responded with such
sudden and deadly force that the defendant could not withdraw from the fight, then the defendant had
the right to defend himself with deadly force and was not required to try to stop fighiing, or
communicate the desire to stop to the opponent, or give the opponent a chance to stop fighting.

A fight is mutual combat when it began or continned by mutual consent or agreement. That

agreement may be expressly stated or implied and must occur before the claim to self-defense arose.

Instruction No.
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The right to use force in self-defense or defense of another contimues only as long as the danger
exists or reasonably appears to exist. When the attacker withdraws or no longer appears capable of

inflicting any injury, then the right to use force ends.

Judicial Council of California Criminal Jury Instructions
[CALCRIM] (2012), Instruction No. 3474, available online at
hitp:/fwww.courts.ca.gov/partners/documents/calerim_juryins.pdf
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The right to use force in self-defense or defense of another continues only as long as the danger
exists or reasonably appears to exist. When the attacker withdraws or no longer appears capable of

inflicting any injury, then the right to use force ends.
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The defendant is charged in Counts I (Conspiracy to Engage in an Affray), II (Challenge to
Fight Resulting in Death), IX (Murder with a Deadly Weapon), and X (Conspiracy to Commit
Murder) with participation in a Conspiracy.

A conspiracy is an agreement between two or more persons for an unlawful purpése. A person
who knowingly does any act to further the object of a conspiracy, or otherwise participates therein, is
criminally liable as a conspirator. Evidence of a coordinated series of acts furthering the underlying
offense is sufficient to infer the existence of an agreement and support a conspiracy conviction.
However, absent an agreement to cooperate in achieving the purpose of a conspiracy, mere knowledge
of, acquiescence in, or approval of that purpose does not make one a party to conspiracy.

The unlawful agreement or object is the essence of the crime of conspiracy. The crime is
completed upon the making of an unlawful agreement regardless of whether the object of the

conspiracy is effectuated.

Bolden v. State, 121 Nev. 908, at 912-13, 124 P.3d 191 (2005);
Nunnery v. District Court, 124 Nev. 477, at 480-81, 186 P.3d
886 (2008). -
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The defendant is charged in Counts I (Conspiracy to Engage in an Affray), II (Challenge to
Fight Resulting in Death), [X (Murder with a Deadly Weapon), and X (Conspiracy to Commit
Murder) with participation in a Conspiracy.

A conspiracy is an agreement between two or more persons for an unlawful purpose. A person
who knowingly does any act to further the object of a conspiracy, or otherwise participates therein, is
criminally liable as a conspirator. Evidence of a coordinated series of acts furthering the underlying
offense is sufficient to infer the existence of an agreement and support a conspiracy conviction.
However, absent an agreement to cooperate in achieving the purpose of a conspiracy, mere knowledge
of, acquiescence in, or approval of that purpose does not make one a party to conspiracy.

The unlawiful agreement or object is the essence of the crime of conspiracy. The crime is
completed upon the making of an unlawful agreement regardless of whether the object of the

conspiracy is effectuated.
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As charged m this case, the elements which the State must prove are:
1. Two or more persons;

2. An agreement between them;

3. To accomplish a specific purpose or object;

AND

4. That purpose or object is unlawful.

Bolden v. State, 121 Nev, 908, at 912-13, 124 P.3d 191 (2005);
Nunmnery v. District Court, 124 Nev. 477, at 480-81, 186 P.3d
886 (2008).
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As charged in this case, the elements which the State must prove are:
1. Two or more persons;

2. An agreement between them,

3. To accomplish a specific purpose or object;

AND

4. That purpose or object is unlawfil.
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The object of the conspiracy alleged in Count I is the cotnmission of an affray. The alleged
conspirators are the defendant, Messrs. Rudnick, Pettigrew and Villagrana, and/or their respective
gang members.

The object of the conspiracy alleged in Count II is to commit the offense of challenge to fight.
The allege;d conspirators are the defendant, Messrs. Rudnick, Pettigrew and Villagrana, and/or their
r'espectivé gang members.

The object of the conspiracy alleged in Counts VI and VII is to kill someone. The alleged

conspirators are the defendant, Mr, Rudnick, and other Vagos gang members or associates.

Fourth Information Supplementing Indictment, p. 2, 11. 8-
11 (Count I); p. 3, 11. 1-5 and 12-17 (Count II); p. 9, 1i.
16-19 (Count VI); p. 10, 11. 6-10 (Count VII).
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The object of the conspiracy alleged in Count I is the commission of an affray. The alleged
conspirators are the defendant, Messrs. Rudnick, Pettigrew and Villagrana, and/or their respective
gang members.

The object of the conspifacy alleged in Count II is to commit the offense of challenge to fight.
The alleged conspirators are the defendant, Messrs. Rudnick, Pettigrew and Villagrana, and/or their
respective gang members.

The object of the conspiracy alleged in Counts VI and VII is to kill sormeone, The alleged

conspirators are the defendant, Mr. Rudnick, and other Vagos gang members or associates.
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The crime of Conspiracy to Engage in an Affray as charged in this case includes the crime of
Affray. If:

1 Any of you are not convinced beyond a reasonable doubt that the defendant is guilty of
Conspiracy to Engage in an Affray;

AND

2 All of you are convinced beyond a reasonable doubt that the defendant is guilty of the crime
of Affray, you may find the defendant guilty of Affray.

In order for the defendant to be found guilty of the lesser crime of Affray, the government must
prove each of the following elements beyond a reasonable doubt:

1. An agreement by two or more persons;

AND

2. The agreement is to fight in a public place;

AND

3. The fight results in the terror of the citizens of this state.

It is not necessary that the fight result from a previous conspiracy among the persons fighting,
though the persons fighting must agree to fight, and do fight one another.

NRS 203.050.

Instruction No.
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The crime of Conspiracy to Engage in an Affiay as charged in this case includes the crime of
Affray. If:

1 Any of you are not convinced beyond a reasonable doubt that the defendant is guilty of
Conspiracy to Engage in an Affray; |

AND

2 All of you are convinced beyond a reasonable doubt that the defendant is guilty of the crime
of Affray, you may.find the defendant guilty of Affray. |

In order for the defendant to be found guilty of the lesser crime of Affray, the government must
prove each of the following elemenis beyond a reasonable doubt:

1. An agreement by two or more persons;

 AND

2. The agreement is to fight in a public place;

AND

3. The fight results in the terror of the citizens of this state.

It is not necessary that the fight result from a previous conspiracy among the persons fighting,

though the persons fighting must agree to fight, and do fight one another.
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The crime of Conspiracy to Engage in an Affray as charged in this case includes the lesser
crime of Riot. If:

1. Any of you are not convinced beyond a reasonable doubt that the defendant is guilty of
Conspiracy to Engage in an Affray; |

AND

2 All of you are convinced beyond a reasonable doubt that the defendant is guilty of the lesser
crime of R.tot, you may find the defendant guilty of Riot. | o

In order for the defendant to be found guilty of the lesser crime of R_IOL the government must
prove each of the following elements beyond a reasonable doubit:

1. Two or more persons shall actually do an unlawful act of viclence, either with or without a
common cause of quarrel

OR

2. Even do a lawful act, in a violent, tumultuous and illegal manner.

It is not necessary that the act of violence result from an agreement of any sort between the

persons committing it.

NRS 203.070(2).
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The crime of Conspiracy to Engage in an Affray as charged in this case inclndes the lesser
crime of Riot. If:

1. Any of you are not convinced beyond a reasonable doubt that the defendant is guilty of
Conspiracy to Engage in an Afiray;

AND

2 All of you are convinced beyond a reasonable doubt that the defendant is guilty of the lesser
crime of Riot, you may find the defendant Iguilty of Riot. _ _ '

In order for the defendant to be found guilty of thc;, lesser crime of Riot, the government must
prove each of the following elements beyond a reasonable doubt:

1. Two or more persons shall actually do an u:nlawfﬁl act of violence, either with or without a
common cause of quarrel

OR

2. Even do a lawful act, in a violent, turnultuous and illegal manner.

It is not necessary that the act of violence result from an agreement of any sort between the

persons committing it.
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A person may be guilty of a crime in two ways. One, he or she may have directly committed
the crime. I will call that pei‘soﬁ the perpetrator. Two, he or she may have aided and abetted a
perpetrator, who directly committed the crime. A person is guilty of a crime whether he or she

commifted it personally or aided and abetted the perpetrator.

Judicial Council of California Criminal Jury Instructions
[CALCRIM] (2012), Instruction No. 400, available cnline at
http:/fwww.courts.ca.gov/partners/documents/calcrim_juryins.pdf
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A person may be guilty of a crime in two ways. One, he or she may have directly committed
the crime. I will call that person the perpetraior. Two, he or she may have aided and abetted a
perpetrator, who directly committed the crime. A person is guilty of a crime whether he or she

committed it personally or aided and abetted the perpetrator.
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The defendant is charged in Count II (Challenge to Fight Resulting in Death), and Count V
(Murder of the Second Degree with the Use of a Deadly Weapon) with Aiding and Abetting.

In Count I, the defendant is accused of aiding and abetting Messrs. Rudnick, Pettigrew and
Villagrana to commit an act of challenge to fight by "counseling each other in furtherance of issuing or
accepting a challenge to fight, and/or by providing backup to each other, and/or congregating in a
group in order to fight together, and/or encouraging each other to engage in or accept the challenge to
ﬁghf, and/or each group encircling members of the opposing group, and/or pa:ticipatiﬁg in a stand-off
situation and/or intimidating members of the rival gang, and/or harassing members of the rival gang,
and/or otherwise acting in concert.”

In Count V, the defendant is accused of aiding and abetting Messrs. Rudnick and Pettigrew in

the commission of an affray by shooting Mr. Pettigrew.

Fourth Information Supplementing Indictment, p. 3, IL. 5-8; p. 4,
I1. 10-20 (Count ID); p. 8, 1L. 4-12 (Count V).
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The defendant is charged in Count IT (Challenge to Fight Resulting in Death),-and Count V
(Murder of the Second Degree with the Use of a Deadly Weapon) with Aiding and Abetting.

In Count 11, the defendant is accused of aiding and abetting Messrs. Rudnick, Peﬁigrew and
Villagrana to commit an act of challenge to fight by "counseling each other in furtherance of issuing or
accepting a challenge to fight, and/or by providing backup to each other, and/or congregating in a
group in order to fight together, aﬁd/or encouraging each other to engage in or accept the challenge to
fight, and/or each group encircling members of the opposing group, and/or participating in a stand-off
situation and/or intimidating members of the rival gang, and/or harassing members of the rival gang,
and/or otherwise acting in concert.”

In Count V, the defendant is accused of aiding and abetting Messrs. Rudnick and Pettigrew in

the commission of an affray by shooting Mr. Pettigrew.

Instfuctibn Ne.
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To prove that the defendant is guilty of a crime \based on aiding and abetting that crime, the
State must prove that:

1. The perpetrator cormmitted the crime;

2. The defendant knew that the perpetrator intended fo commit the crime;

3. Before or during the commission of the crime, the defendant intended to aid and abet the
perpetrator in committing the crime;

AND

4. The defendant’s words or conduct did in fact aid and abet the perpetrator’s commission of
the clinie.

Someone aids and abets a crime if he or she knows of the perpetrator’s unlawful purpose and
he or she specifically intends to, and does in fact, aid, facilitate, promote, encourage, or instiglate the
perpetrator’s commission of that crime.

If all of these requirements are proved, the defendant does not need to actually have been
present when the crime was committed to be guilty as an aider and abettor.

If you conclude that defendant was present at the scene of the crime or failed to prevent the
critne, you may consider that fact in determining whether the defendant was an aider and abettor.
However, the fact that a person is present at the scene of a crime or fails to prevent the crime does not,
by itself, make him or her an aider and abettor.

The State has the burden of proving beyond a reasonable doubt that the defendant did not
withdraw. If the State has not met this burden, you may not find the defendant guilty under an aiding

and abetting theory.
Judicial Council of California Criminal Jury Instructions
[CALCRIM] (2012), Instruction No. 401, available online at
http://www.courts.ca.gov/partners/documents/calcrim_juryins.pdf
Instruction No.
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To profe that the defendant is guilty of a crime based on aiding and abetting that crime, the
State must prove that:

1. The perpetrator committed the crime;

2. The defendant knew that the perpetrator intended to commit the crime;

3. Before or during the commission of the crime, the defendant intended to aid and abet the
perpetrator in committing the crime;

AND

4. The defendant’s words or conduct did in fact aid and abet. the perpetrator’s commission of
the crime.

Someone aids and abets a crime if he or she knows of the perpetrator’s unlawful purpose and
he or she specifically intends to, and does in fact, aid, facilitate, promote, encourage, or instigate the
perpetrator’s commiission of that crime.

If all of these requirements are proved, the defendant does not need to actually have been
present when the crime was committed to be guilty as an aider and abettor.

If you conclude that defendant was present at the scene of the crime or failed to prevent the
crime, you may consider that fact in determining whether the defendant was an aider and abettor.
However, the fact that a person is present at the scene of a crime or fails to prevent the crime does not,
by itself, make him or her an aider and abettor.

The State has the burden of proving beyond a reasonable doubt that the defendant did not
withdraw. If the State has not met this burden, you may not find the defendant guilty under an aiding
and abetting theory.
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The defendant is charged in Count Il with Challenge to Fight Resulting in Death. The elements |
of the crime of Challenge to Fight Resulting in Death are:

1. A verbal or written challenge to fight;

AND

2. The challenge is given by one combatant to another;

AND

3. There is a previous concert and agreement with the other combatant to fight;

AND

4. A subsequent fight by the combatants pursuant to the challenge;

AND

5. A death ensuing in that fight;

AND

6. The defendant is either the challenger, the person who accepts the challenge, or a person
who gives, sends, or receives such a challenge.

The State has the burden of proving each of these factual elements beyond a reasonable doubt.
If one or more of the factual elements of the offense are not proved beyond a reasonable doubt, you

must acquit the defendant of this charge.

NRS 200.450(1) (challenge to fight, verbal or written, previcus
concert and agreement) and (3) ("such a fight;" limited definition
of agency).
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The defendant is charged in Count II with Challenge to Fight Resulting in Death. The elements

of the crime of Challenge to Fight Resulting in Death are:

1. A verbal or written challenge to fight;

AND

2. The challenge is given by one combatant to anothér;

AND

3. There is a previous concert and agreement with the other combatant to fight;
AND

4. A subsequent fight by the combatants pursuant to the challenge;

AND ' .

5. A death ensuing in that fight;

AND

6. The defendant is either the challenger, the person who accepts the challenge, or a person

who gives, sends, or receives such a challenge.

The State has the burden of proving each of these factual elements beyond a reasonable doubt.

If one or more of the factual elements of the offense are not proved beyond a reasonable doubt, you

must acquit the defendant of this charge.
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A "challenge to fight" is a summons or invitation, given by one person to another, to engage in
a personal combat; a request to ﬁght a duel. A criminal offense.

"Previous" means antecedent, prior.

"Agreement" means a coming together or knitting of minds; a coming together in opinion or
determination; the coming together in accord of two minds on a given proposition; a concord of
understanding and intention between two or more parties with respect to the effect upon their relative

rights and duties.

Black's Law Dictionary, (4th revised edition, 1968) pp. 89
("agreement"), 291 ("challenge to fight"), 1352 ("previous").
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A "challenge to fight" is a summons or invitation, given by one person to another, to engage in
a personal combat; a request to fight a duel. A criminal offense.

"Previous" means antecedent, prior.

"Agreement" means a coming together or knitting of minds; a coming together in opinion or
determination; the coming together in accord of two minds on a given proposition; a concord of
understanding and intention between two or more parties with respect to the effect upon their relative

rights and duties.
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If you find there was no verbal or written challenge to fight, you must acquit the defendant of
this charge.

If you find there was 0o previous concert and agreement between Messrs. Rudnick and
Pettigrew to fight, you must find the defendant not guilty of this charge.

If you find that there was no previous concert and agreement between the defendant and Mr.

Pettigrew to fight, you must find the defendant not guilty of this charge.

Wilmeth v. State, 96 Nev. 403, at 405-06, 610 P.2d 735 (1980)
("The statute proscribes the conveyance or acceptance of a
challenge to fight when such a fight or confrontation resulis. . . .
Criminal responsibility in the context of this case is predicated
upon the issuance or acceptance of a challenge to fight and upon
the fact that some fights occur."); State v. Grimmett, 33 Nev.
531, at 533-34, 112 P. 273 (1910) (no challenge or acceptance
under the circumstances of the case); Ex parte Finlen, 20 Nev.
141, at 154, 18 P. 827 (1888) ("Before petitioner can bring this
case within the influence of the statute under consideration, in
this proceeding, it must appear by the evidence, without material
conflict — first, that there was a previous agreement between
himself and the deceased to fight; and, second, that each did fight
the other.™); NRS 200.450(1) ("previous concert and agreement,"
"verbal or written")} and (3) ("such a fight").
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If you find there was no verbal or written challenge to fight, you must acquit the defendant of
this charge.

If you find there was no previous concert and agreement between Messrs. Rudnick and
Pettigrew to fight, you must find the defendant not guilty of this charge.

If you find that there was no previous concert and agreement between the defendant and Mr.
Pettigrew to fight, you must find the defendant not guilty of this charge.
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The crime of Challenge to Fight Resulting in Death with the Use of a Deadly Weapon as
charged in this case includes the lesser crime of Affray. If:

1 Aoy of ,jrou are not convinced beyond a reasoﬁable doubt that the defendant is guilty of
Challenge to Fight Resulting in Death with the Use of a Deadly Weapon ;

AND

2 All of you are convinced beyond a reasonable doubt that the defendant is guilty of the lesser
crime of Affray, you may find the defendant guilty of Affray.

In order for the defendant to be found guilty of the lesser crime of Affray, the government must
prove each of the following elements beyond a reasonable doubt:

1. An agreement by two or more persons;

AND

2. The agreement is to fight in a public place;

AND

3. The fight results in the terror of the citizens of this state.

It is not necessary that the fight result from a previous concert and agreement between the

persons fighting.

NRS 203.050.
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The crime of Challenge to Fight Resulting in Death with the Use of a Deadly Weapon as
charged in this case includes the lesser crime of Affray. If: |

1 Any of ydu are not convinced beyond a reasonable doubt that the defendant is guilty of
Challenge to Fight Resulting in Death with the Use of a Deadly Weapon ;

AND

2 All of you are convinced beyond a reasonable doubt that the defendant is guilty of the lesser
crime of Affray, you may find the defendant guilty of Affray. |

In order for the defendant to be found guilty of the lesser crime of Affray, the government must
prove each of the following elements beyond a reasonable doubt:

1. An agreement by two or more persons;

AND

2. The agreement is to ﬁght in a public place;

AND

3. The fight results in the terror of the citizens of this state.

It is not necessary that the fight result from a previous concert and agreement between the

persons fighting.
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The crime of Challenge to Fight Resulting in Death with the Use of a Deadly Weapon as
charged in this case includes the lesser crime of Riot. If:

1 Any of you are not convinced beyond a reasonable doubt that the defendant is guilty of
Challenge to Fight Resulting in Death with the Use of a Deadly Weapon ;

AND

2 All of you are convinced beyond a reasonable doubt that the defendant is guilty of the lesser
crime of Riot, you may find the defendant guilty of Riot.

In order for the defendant to be found guilty of the lesser crime of Riot, the government must
prove each of the following elemenis beyond a reasonable doubt:

1. Two or more persons shall actually do an vnlawful act of violence, either with or without a
common cause of quarrel

OR

2. Even do a lawful act, in a violent, tumultuous and illegal manner.

It is not necessary that the fight result from an agreement of any sort between the persons
fighting.

NRS 203.070(2).
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The crime of Challenge to Fight Resulting in Death with the Use of a Deadly Weapon as -
charged in this case includes the lesser crime of Riot. If:

1 Any of you are not convinced beyond a reasonable doubt that the defendant is guilty of
Challenge to Fight Resulting in Death with the Use of a Deadly Weapon ;

AND

2 All of you are convinced beyond a reasonable doubt that the defendant is guilty of the lesser
crime of Riot, you may find the defendant guilty of Riot.

In order for the defendant to be found guilty of the lesser crime of Riot, the government must
prove each of the following elements beyond a reasonable doubt:

1. Two or more persons shall actually do an unlawful act of violence, either with or without a
common cause of quarrel

OR |

2. Bven do a lawful act, in a violent, tunultuous and illegal manner.

It is not necessary that the fight result from an agreement of any sort between the persons

fighting.
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The defendant is charged in Counts IT (Challenge to Fight Resulting in Death with the Use of a
Deadly Weapon), V (Murder of the Second Degree with the Use of a Deadly Weapon), VI (Murder
with a Deadly Weapon), and VII (Conspiracy to Commit Murder) with the special circumstance of
committing one or more of the crimes for the benefit of, at the direction of, or in affiliation with, a

criminal gang, with the specific intent to promote, further or assist the activities of the criminal gang.

Fourth Information Supplementing Indictment, p. 5, I1. 21-24
(Count ID); p. 7, 11. 18-22; (Count V); p. 8, IL. 20-23 (Count
VI); p- 9, 1. 9-10 (Count VII).
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The defendant is charged in Counts II (Challenge to Fight Resulting in Death with the Use of a
Deadly Weapon), V (Murder of the Second Degree with the Use of a Deadly Weapon), VI (Murder
with a Deadly Weapon), and VII (Conspiracy to Commit Murder) with the special circumstance of
committing one or more of the crimes for the benefit of, at the direction of, or in affiliation with, a

criminal gang, with the specific intent to promote, further or assist the activities of the criminal gang.
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To prove that this special circumstance is true, the State must prove that:

1. The defendant intentionally commiited one or more of the offenses charged in Counts II, V,

VI and VII of the Fourth Information Supplementing Indictment;

2. At the time of the offense the defendant knew that the gang commonly engaged in felony
criminal activity;

3. That he committed the crime or crimes for the benefit of, at the direction of, or in affiliation
with, the criminal gang;

AND

4, That he committed the crime or crimes with the specific intent to promote, further or assist

the activities of the criminal gang.

NRS 193.168(1).
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To prove that this special circumstance is true, the State must prove that:

1. The defendant intentionally committed cne or more of the offenses charged in Counts II, V,
VI and VII of the Fourth Information Supplementing Indictment;

2. At the time of the offense the defendant knew that the gang commonly engaged in felony
criminal activity; |

3. That he committed the crime or crimes for the benefit of] at the direction of, or in affiliation
with, the criminal gang;

AND

4. That he committed the crime or crimes with the specific intent to promote, further or assist

the activities of the criminal gang.
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"Benefit" means advantage, profit, fruit or prvilege.

"Direction" means the act of governing, management, or superintendence.

"Affiliation" imports less than membership in an organization, but more than sympathy, and a
working alliance to bring to fruition the proscribed program of a proscribed organization, as
distinguished from mere co-operation with a proscribed organization in lawful activities, is essential.

"Promote" means to contribute to growth, enlargement or prosperity of, to forward, to further,
to encourage, or to advance. -

"Assist” means to help, aid, succor, lend countenance or encouragement to; participate in as an

auxiliary.
Black's Law Dictionary, (4th Tevised edition, 1968) pp. 80
("affiliation); 155 ("assist"); 200 ("benefit"); 547 ("direction™);
and 1379 ("promote™).
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"Benefit" means advantage, profit, fruit or privilege.

"Direction" meauns the act of governing, managemént, or superintendence.

" Affiliation" imports less than membership in an organization, but more than sympathy, and a
working alliance to bring to fruition the proscribed program of a proscribed organization, as
distinguished from mere co-operation with a proscribed organization in lawful activities, is essential.

"Promote" means to contribute to growth, enlargement or prosperity of, to forwa:rd, to further,-
to encourage, or to advfance. |
- "Assist" means to help, aid, succor, lend comtenmléé or énbouragement to; participate in as an

auxiliary.
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A "criminal gang" is any ongoing organization, associzition, or group of three or more persons,
whether formal or informal:

1. That has a common name or commen identifying symbol;

2. That has particular conduct, status and customs indicative of it;

AND

3. That has, as one of its common activities, the commission of felony crimes, not including the

crimes specifically charged in this case.

NRS 193.163(8).
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A "criminz;l gang" is any 6ngoi11g organization, assbciation, or group of three or more persons,
whether formal or informal:

1. That has a common name or common identifying symbol;

2. That has particular conduct, status and customs indicative of it;

AND

3. That has, as one of its common activities, the commission of felony crimes, not including the

crimes specifically charged in this case.

Instruction No.

<L B




~10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

"Common" means usual, ordinary or frequent, customary or habitual.

Black's Law Dictionary, (4th revised edition, 1968) p. 344.
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"Common" means usual, ordinary or frequeht, customary or habitual.
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The fact that individual members commiited felony crimes which benefitted the gang does not
lead necessarily to the conclusion that felonious action is a common denominator of the gang.
Likewise, just because certain members of a hypothetical group play musical instruments, it does not

follow that the group is an orchestra.

Origel-Candido v. State, 114 Nev. 378, at 383, 956 P.2d 1378
(1998).
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The fact that individual members committed felony crimes which benefitted the gang does not
lead necessarily to the conclusion that felonious action is a common denominator of the gang.
Likewise, just because certain members of a hypothetical group play musical instruments, it does not

follow that the group is an orchestra.
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You may consider evidence of gang activity only for the limited purpose of deciding whether
the defendant acted with the intent, purpose, and knowledge that are required to prove the ga.ng-relaied
enhancements and special circumstance allegations charged.

You may also consider this evidence when you evaluate the credibility or believability of a
witness and when you consider the facts and information relied on by an expert witness in reaching his
or her opinion.

You may not consider this evidence for any other purpose. You may not conclude from this

evidence that the defendant is a person of bad chardcter or that he has a dispositioh to commit crime.

Judicial Council of California Criminal Jury Instructions
[CALCRIM] (2012), Instruction No. 1403, available online at
http://www.courts.ca.gov/partners/documents/calcrim,_juryins.pdf
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You may consider evidence of gang act:ivit_y oiﬂy for the limited purpose of deciding whether
the defendant acted with the intent, purpose, and knowledge that are required to prove the gang-related
enhancements and special circumstance allegations charged.

You may also consider this evidence when you evaluate the credibility or believability of a
witness and when you consider the facts and information relied on by an expert witness in reaching his
or her opinion.

You may not consider this evidence for any other purpose. You may not conclude from this

evidence that the defendant is a person of bad character or that he has a disposition to commit crime.
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The Defendant is charged in Count IIT with Carrying a Concealed Weapon and in Count IV

with Discharging a Firearm in a Structure. '

The defendant is not guilty of Count III (Carrying a Concealed Weapon) and/or Count IV
(Discharging a Firearm in a Structure) if he acted because of legal necessity.

In order to establish this defense, the defendant must prove that:

1. He acted in an emergency to prevent a significant bodily harm or evil to someone else;

"2, He had no adequate legal alternative; _ N

3. The defendant’s acts did not create a greater danger than the one avoided;

4. When the defendant acted, he actually believed that the act was necessary to prevent the
threatened harm or evil,;

5. A reasonable person would also have believed that the act was necessary under the
circumstances;

AND

6. The defendant did not substantially contribuie to the emergency.

The defendant has the burden of .proving this defense by a preponderance of the evidence. This
is a different standard of proof than proof beyond a reasonable doubt. To meet the burden of proof by

a preponderance of the evidence, the defendant must prove that it is more likely than not that each of

the six listed items is true.
Judicial Council of California Criminal Jury Instructions
[CALCRIM] (2012), Instruction No. 3403, available online at
http://www.courts.ca.gov/pariners/documents/calerim_juryins.pdf
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The Defendant is éharged in Count ITT with Céiryi.ng a Concealed Weapon and in Count IV
with Discharging a Firearm in a Structure.

The deféndant is not guilty of Count III (Carrying a Concealed Weapon) and/or Count IV
(Discharging a Firearm in a Structure) if he acted because of legal necessity.

In order to establish this defense, the defendant must prove that:

| 1. He acted 11:1 an emergency to prevent a significant bodily harm or evil to someone else;

2. He had no adequate legal aitpmative; _ _

3. The defendant’s acts did no.t create a greater _&émger than the one avoided;

4. When the defendant acted, he actually believed that the act was necessary to prevent the
threatened harm or evil;

5. A reasonable person would also have believed that the act was necessary under the
circumstances;

AND

6. The defendant did not substantially contribuie to the emergency.

- The defendant has the burden of proving this defense by 2 preponderance of the evidence. This

is a different standard of proof than proof beyond a reasonable doubt. To meet the burden of proof by
a preponderance of the evidence, the defendant must prove that it is more likely than not that each of

the six listed items is true.
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The Defendant is charged with various types of murder in Counts IT (Challenge to Fight
Resuliing in Death with the Use of a Deadly Weapon), V (Murder of the Second Degree with the Use
of a Deadly Weapon) and VI (Murder with a Deadly Weapon).

The defendant is not guilty of murder if he was justified in killing someone in defense of
another. The defendant acted in lawful defense of another if:

L. The defendant reasonably believed that someone else was in imminent danger of being
killed or suffering great bodily injury; |

2. The defendant reasonably believed that the immediate use of deadly force was necessary to
defend against that danger;

AND

3. The defendant used no more force than was reasonably necessary to defend against that
danger.

Belief in future harm is not sufficient, no matter how great or how likely the harm is believed
to be. The defendant must have believed there was imminent danger of death or great bodily injury to
someone else. Defendant’s belief must have been reasonable and he must have acted only because of
that belief. The defendant is only entitled to use that amount of force that a reasonable person would
believe is necessary in the same situation. If the defendant used more force than was reasonable, the
Killing was not justified. |

- 'When deciding whether the defendant’s beliefs were reasonable, consider all the circumstances
as they were known to and appeared to the defendant and consider what a reasonable person in a
similar situation with similar knowledge would have believed.

If the defendant’s beliefs were reasonable, the danger does not need to have actually existed.

The defendant’s belief that someone else was threatened may be reasonable even if he relied
on information that was not true. However, the defendant must actually and reasonably have believed

that the information was true.
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A defendant is not requii‘ed to retreat. He ar she is entitled to stand his or her gi'ouﬁd and
defend [himself or herself] another and, if reasonably necessary, to pursue an assailant until the danger
of death or great bodily injury has passed. This is so even if safety could have been achieved by
retreating.

Great bodily injury means significant or substantial physical injury. It is an injury that is
greater than minor or moderate harm.

The State has the burden of proving beyond a reasonable doubt that the killing was not

justified. If the State has not met this burden, you must find the defendant not guilty of murder.

Judicial Council of California Criminal Jury Instructions
[CALCRIM] (2012}, Instruction No. 505, available online at
hitp:/fwww.courts.ca.gov/partners/documents/calerim_juryins.pdf
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The Defendant is charged with various types of murder in Counts II (Challenge to Fight
Resulting in Death with the Use of a Deadly Weapon), V (Murder of the Second Degree with the Use
of a Deadly Weapon) and VI (Murder with a Deadly Weapon).

The defendant is not guilty of murder if he was justified in killing someone in defense of
another. The defendant acted in lawful defense of another if:

1. The defendant reasonably believed that someone else was in imminent danger of being
killed or suffering great bodily injury;

2. The defendant reasonably believed that the immediate use of deadly force was necessary to
defend against that danger;

AND

3. The defendant used no more force than was reasonably necessary to defend against that
danger.

Belief in future harm is not sufficient, no matter how great or how likely the harm is believed
to be. The defendant must have believed there was imminent danger of death or great bodily injury to
someone else. Defendant’s belief must have been reasonable and he must have acted only because of
that belief. The defendant is only entitled to use that amount of force that a reasonable person would
believe is necessary.in the same situation. If thé defendant used more force than was reasonable, the
killing was not justified.

‘When deciding whether the defendant’s beliefs were reasonable, consider all the circumstances
as they were known to and appeared to the defendant and consider what a reasonable personin a
similar situation with similar knowledge would have believed.

If the defendant’s beliefs were reasonable, the danger does not need to have actually existed.

The defendant’s belief that someone else was threatened may be reasonable even if he relied
on information that was not trﬁe.lHowever, the defendant must actually and reasonably have believed

that the information was frue.
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A defendant is not reciuired 1o retreat. He or she is entitled to stand his or her ground and
defend another and, if reasonably necessary, to pursue an assailant until the danger of death or great
bodily injury has passed. This is so even if safety could have been achieved by retreating.

Great bodily injury means significant or substantial physical injury. It is an injury that is
greater than minor or moderate harm.

The State has the burden of proving beyond a reasonable doubt that the killing was not

justified. If the State has not met this burden, you must find the defendant not guilty of murder.
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A killing is justifiable when committed in the lawful defense of the slayer, his child, or of any
other person in his or her presence or company, when there is reasonable ground to apprehend a design
on the part of the person slain to commit a felony or to do some great personal injury to the slayer or to

any such person, and there is imminent danger of such design being accomplished.

NRS 200.160(1).
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A ldlling is justiﬁablé ‘when committed in the lawful defense of the slayer, his child, or of any
other person in his or her presence or company, when there is reasonable ground to apprehend a design
on the part of the person-slain to commit a felony or to do some great personal injury to the slayer or to

any such person, and there is imminent danger of such design being accomplished.
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AFFIRMATION PURSUANT TO NRS 239B.030.

The party executing this document hereby affirms that this document submitted for recording
does not contain the social security number of any person or persons, pursuant to NRS 2398.230.

Dated this __ day of July, 2013.

DAVID R. HOUSTON, ESQ.
Nevada Bar No. 2131
LAW OFFICE OF DAVID R.
HOUSTON
432 Court Street
Reno, Nevada 89501
(775) 786-4188
Attorney for Defendant
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DAVID R. HOUSTON, ESQ.

Nevada Bar No. 2131

LAW QFFICE OF DAVID R. HOUSTON
432 Court Street

Reno, Nevada 89501

(775) 786-4188 '

Attorney for Defendant

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE.

LI

THE STATE OF NEVADA,
Plaintiff, Case No. CR11-1718

Ve Dept. No. 4

ERNESTO MANUEL GONZALEZ (B),

Defendants.

DEFENDANT GONZALEZ'S PROPOSED ADDITIONAL JURY INSTRUCTIONS
* =|= * ok ok
Defendant Ernesto Manuel Gonzalez tespectfully submits his proposed additional jury
instructions for use in this case, based on the facts and circumstances which have come to light during
the trjal of this matter.
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" The defendant is charged in Count IV with maliciously and wartonly discharging a handgun.
The defendant is charged in Counts V and VI with acts of malice.
"Wanton" means reckless, heedless, malicious, characterized by extreme recklessness,
foolhardiness, recklessly disregardful of the rights or safety of others or of consequences.
“Malice” and “maliciously” import an evil intent, wish or design to vex, annoy or injure

another person. Malice may be inferred from an act done in willful disregard of the rights of another,

or an act wrongfully done without just cause or excuse, or an act or omission of duty betraying a

willful disregard of social duty.

"Malice" can be express or implied. Express malice is that deliberate intention unlawfully to
take away the life of a fellow creature, which is manifested by external circumstances capable of proof.
Malice shall be implied when no considerable provocation appears, or when all the circumstances of
the killing show an abandoned and malignant heart.

The legal defense of defense of self or others justifies a homicide and negates the element of
malice.

If you find that the defendant did not act maliciously or wantonly in discharging a handgun, as
charged, you must acquit the defendant of Count I'V.

If you find that the killing of Mr. Pettigrew was not an act of malice, as that term is defined in

these instructions, you must acquit the defendant of Counts V and VL

Black's Law Dictionary, (4th revised edition 1968) p. 1753
("wanton"); NRS 193.0175 ("malice” and maliciously"); NRS
200.020 (Express and implied malice); NRS 202.287(1)
(discharging a firearm); NRS 200.010(1) (murder); allegations
of Count IV at p. 6, 11. 21-22 ("did maliciously and wantonly
discharge a .40 caliber handgun"), Count V atp. 7, 1. 10 ("did
maliciously fire deadly weapons"); and Count VI atp. §,1. 7
("with malice aforethought™); Collman v. State, 116 Nev. 687, at
714, 7 P.3d 426 (2000) (negates malice); Kelso v. State, 95 Nev.
37, at 42, 588 P.2d 1035 (1979) (negates malice).

Instruction No.
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The defendant is charged in Count IV with maliciously and wantonly discharging a handgun.

The defendant is charged in Counts V and VI with acts of malice.

"Wanton" means reckless, heedless, malicious, characterized by exireme recklessness,
foolhardiness, recklessly disregardful of the rights or safety of others or of consequences.

“Malice” and “maliciously” import an evil intent, wish or design to vex, annoy or injure
another person. Malice may be inferred from an act done in willful disregard of the rights of another,
or an act wrongfully done without just cause or excuse, or an act or omission of duty betraying a
willful disregard of social duty.

"Malice" can be express or implied. Express malice is that deliberate intention unlawfully to
take away the life of a fellow creature, which is manifested by external circumstances capable of proof.
Malice shall be implied when no considerable provocation appears, or when all the circumstances of
the killing show an abandoned and malignant heart.

The legal defense of defense of self or others justifies a homicide and negates the element of
malice.

If you find that the defendant did not act maliciously or wantonly in discharging a handgun, as
charged, you must acquit the defendant of Count IV.

If you find that the killing of Mr. Pettigrew was not an act of malice, as that term is defined in

these instructions, you must acquit the defendant of Counts V and VI

Instruction No.
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If you find that the defendant did not specifically intend to aid, facilitate, promote, encourage,
or instigate any challenge to fight, or to fight based on such a challenge, you must acquit the defendant
of aiding or abetting in Count II.

Extrapolation from the elements recited in Judicial

Council of California Criminal Jury Instructions

[CALCRIM] (2012), Instruction No. 401, available online at
hitp:/fwww.courts.ca.gov/partners/documents/calerim_juryins.pdf
to NRS 200.450(1) (challenge to fight, verbal or written,
previous concert and agreement) and (3) ("such a fight;" limited
definition of agency).

Instruction No.
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If you find that the defendant did not specifically intend to aid, facilitate, promote, encourage,
or instigate any challenge to fight, or to fight based on such a challenge, you must acqmt the defendant
of aiding or abetting in Count II.
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. .~.If you find that the defendant did not give, send, or receive any challenge to-fight for himself or
another, or fight based on such a challenge, you must acquit the defendant of Count IL '

Instruction No.

NRS 200.450(1) (challenge to fight, verbal or written, previous
concert and agreement) and (3) (“such a fight™); NRS 200.450
(1) and (2) (limiting agency to those parties).
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_ If you find that the defendant did not give,-send, or receive any challenge to fight for himself or
another, or fight based on such a challenge, you must acquit the defendant of Count II.

[nstruction No.
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AFFIRMATION PURSUANT TO NRS 239B.030.

The party executing this document hereby affirms that this document submitted for recording

does not contain the social security number of any person or persons, pursuant to NRS 239B.230.

Dated this  day of 2013.
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DAVID R. HOUSTON, ESQ.
Nevada Bar No. 2131

LAW OFFICE OF DAVID R.
HOUSTON

432 Court Street

Reno, Nevada 89501

(775) 786-4188

Attorney for Defendant
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|| DAVID R. HOUSTON, ESQ.

Nevada Bar No. 2131

LAW OFFICE OF DAVID R. HOUSTON
432 Court Street

Reno, Nevada 89501

(775) 786-4188

Attorney for Defendant

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE.

L ]

THE STATE OF NEVADA,
Plaintiff, Case No. CR11-1718

Ve Dept. No. 4

ERNESTO MANUEL GONZALEZ (B),

Defendants.

DEFENDANT GONZALEZ'S PROPOSED ADDITIONAL JURY INSTRUCTIONS
| * ok ok ok & |
Defendant Ernesto Manuel Gonzalez respectfully submits his proposed additional jury
instructions for use in this case, based on the facts and circumstances which have come to light during
the trial of this matter.
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The defendant is charged in Count IV with maliciously and wantonly discharging a handgun.

The defendant is charged in Counts V and VI with acts of malice.

"Wanton" means reckless, heedless, malicious, characterizet_i by extreme recklessness,
foolhardiness, récklessly disregardful of the rights or safety of othets or of consequences.

“Malice” and “maliciously” import an evil intent, wish or design to vex, annoy or injure
another person. Malice may be inferred from an act done in willﬁﬂ disregard of the rights of another,
or an act m‘ongfuﬂly done without just cause or excuse, or an act or omission of duty betraying a
willful disregard of social duty.

"Malice" can be express or implied. Express malice is that deliberate intention valawfully to
take away the life of a fellow creature, which is manifested by external circumstances capable of proof.
Malice shall be implied when no considerable provocation appears, or when all the circumstances of
the killing show an abandoned and malignant heart.

The legal defense of defense of self or others justifies a homicide and negates the element of
roalice.

If you find that the defendant did not act maliciously or wantonly in discharging a handgun, as
charged, you must acquit the defendant of Count I'V.

If you find that the killing of Mr. Pettigrew was not an act of malice, as that term is defined in

these instructions, you must acquit the defendant of Counts V and VI.

Black's Law Dictionary, (4th revised edition 1968) p. 1753
("wanton"); NRS 193.0175 ("malice" and maliciously”); NRS
200.020 (Express and implied malice); NRS 202.287(1)
(discharging a firearm); NRS 200.010(1) (murder); allegations
of Count [V at p. 6, 1. 21-22 ("did maliciously and wantonly
discharge a .40 caliber handgun"), Count V at p. 7, 1. 10 ("did
maliciously fire deadly weapons™); and Count VIatp. 8,1. 7
("with malice aforethought™); Collman v. State, 116 Nev. 687, at
714, 7 P.3d 426 (2000) (negates malice); Kelso v. State, 95 Nev.
37, at 42, 588 P.2d 1035 (1979) (negates malice).
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" The defendant is charged in Count IV with maliciously and wantonly discharging a handgun.

The defendant is charged in Counts V and VI with acts of malice.

"Wanton" means reckless, heedless, malicious, characterized by extreme recklessness,
foolhardiness, recklessly disregardful of the rights or safety of others or of consequences.

“Malice” and “maliciously” import an evil intent, wish or design to vex, annoy or injure
another person. Malice may be inferred from an act done in willful disregard of the rights of another,
or an act wrongfully done without just cause or excuse, or an act or omission of duty betraying a
willful disregard of social duty.

"Malice" can be express or implied. Express malice is that deliberate intention unlawfully to
take away the life of a fellow creature, which is manifested by external circumstances capable of proof.
Malice shall be implied when no considerable provocation appéars, or when all the circumstances of
the killing show an abandoned and malignant heart.

The legal defense of defense of self or others justifies 2 homicide and negates the element of
malice.

If you find that the defendant did not act maliciously or wantonly in discharging a handgun, as
charged, you must acquit the defendant of Count IV.

If you find that the killing of Mr. Pettigrew was not an act of malice, as that term is defined in

these instructions, you must acquit the defendant of Counts V and V1,

Ipstruction No.
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If you find that the defendant did not specifically intend to aid, facilitate, promote, encourage,
or instigate any challenge to fight, or to fight based on such a challenge, you must acquit the defendant
of aiding or abetting in Count II.

Extrapolation from the clements recited in Judicial

Council of California Criminal Jury Instructions

[CALCRIM] (2012), Instruction No. 401, avatlable online at
hitp://www.courts.ca.gov/partners/documents/calcrim._juryins.pdf
to NRS 200.450(1) (challenge to fight, verbal or written,
previous concert and agreement) and (3) ("such a fight;" limited
definition of agency).
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If you find that the defendant did not specifically intend to aid, facilitate, promote, encourage,
or instigate any challenge to fight, or to fight based on such a challenge, you must acquit the defendant

of aiding or abetting in Count II.

Instruct_ion No.
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If yon find that the defendant did not give,-send, or receive any challenge to fight for himself or
another, or fight based on such a challenge, you must acquit the defendant of Count II.

NRS 200.450(1) (challenge to fight, verbal or written, previous
concert and agreement) and (3) ("such a fight"); NRS 200.450
(1) and (2) (limtting agency to those parties).
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If you find that the defendant did not give, send, or receive any challenge to fight for himself or
another, or fight based on such a challenge, you must acquit the defendant of Count IL.
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' AFFIRMATION PURSUANT TO NRS 239B.030.

The party executing this document hereby affirms that this document submitted for recording
does not contain the social security number of any person or persons, pursuant to NRS 239B.230.

Dated this____ day of 2013.

DAVID R. HOUSTON, ESQ.
Nevada Bar No. 2131

LAW OFFICE OF DAVID R.
HOUSTON

432 Court Street

Reno, Nevada 89501

(775) 786-4188

Attorney for Defendant
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DAVID R. HOUSTON, ESQ.

Nevada Bar No. 2131 _

LAW OFFICE OF DAVID R. HOUSTON
432 Court Street

Reno, Nevada 89501

{775) 786-4188

Attorney for Defendant

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

THE STATE OF NEVADA,
Plaintiff,

ERNESTO MANUEL GONZALEZ,

Defendant.

* & ik

Case No. CR11-1718
Dept. No. 4

DEFENDANT'S SECOND PROPOSED ADDITIONAL JURY INSTRUCTIONS

Defendant Emesto Manuel Gonzalez respectfully submits his second proposed additional jury

instructions for use in this case, based on the facts and circumstances which have come to light during

the trial of this matter.
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" The object of the conspiracy alleged in Count I of the Fourth Amended Information is the’
commission of an affray. The alleged conspirators are the defendant, Messrs. Rudnick, Pettigrew and
Villagrana, and/or their respective gang members. The State has the burden of proving beyond a
reasonable doubt that the defendant entered into a pre-existing agreement for this purpose.

If the State has not proven beyond a reasonable doubt that the defendant agreed with one or
more of these persons to fight ina public place to the terror of the citizens of Nevada, you must acquit

the defendant of Count 1.

~ NRS 199.480, NRS 203.050, Count I of Fourth Amended
Information

Instruction No. '
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The _objectsf_the _coﬁ;spirécy alleged in Count I of the Fourth Amended Information is the
comnmission of an affray. The alleged conspirators are the defendant, Messrs. Rudnick, Pettigrew and
Villagrana, and/or their respective gang members. The State has the burden of proving beyond a
reasonable doubt that the defendant entered into a pre-existing agreement for this purpose.

If the State has not proven beyond a reasonable doubt that the defendant agreed with one or
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more of these persons to fight in a public place to the terror of the citizens of Nevada, you must acquit

the defendant of Count 1.

Instruction No.
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" If the State has not proven beyond a reasonable doubt that the defendant gave, sent, received or .

accepted any verbal or written challenge to fight, for himself or another, or to fight based on such a

challenge, you must acquit the defendant of Count H.

Instruction No.

NRS 200.450(1) and (3).




If the State has not proven beyond a reasonable doubt that the defendant gave, sent, received or |
accepted any verbal or written challenge to fight, for himself or another, or to fight based on such a

challenge, you must acquit the defendant of Coumnt II.
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" If the State has not proven beyond a reasonable doubt that the defendant specifically intended

to, and did, aid, facilitate, promote, encourage, or instigate any verbal or written challenge to fight, or

to fight based on such a challenge, you must acquit the defendant of aiding or abetting liability in

Count II.

Instruction No.

Extrapolation from the elements recited in Judicial Council of
California Criminal Jury Instructions [CALCRIM] (2012),
Instruction No. 401, available online at
http://www.courts.ca.gov/partners/documents/calcrim_juryins.pdf
to NRS 200.450(1) (challenge to fight, verbal or written,

previous concert and agreement) and (3) ("such a fight;" limited
definition of agency).
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" If the State has not proven beyond a reasonable doubt that the defendant specifically intended

to, and did, aid, facilitate, promote, encourage, or instigaie any verbal or written challenge to fight, or

to fight based on such a challenge, you must acquit the defendant of aiding or abetting liability in

Count II.

Instruction No.
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Tf the State has not proven beyond a reasonable doubt that the defendant "S‘peciﬁcal-ly agreed

with Messrs. Rudnick, Pettigrew and Villagrana, and/or their respective gang members to give, send,

receive or accept any verbal or written challenge to fight, or to fight based on such a challenge, you

must acquit the defendant of conspiracy liability in Count 1I.

Instruction No.

NRS 199.480, NRS 200.450(1) and (3).
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~ If the State has not provéll_ bé§6ﬁ5 a reasonable doubt that the defeli't_ifiﬁf_s_pééiﬁcaﬂy agreed

with Messrs. Rudnick, Petiigrew and Villagrana, and/or their respective gang members fo give, send,

receive or accept any verbal or written challenge to fight, or to fight based on such a challenge, you

must acquit the defendant of conspiracy liability in Count IL

Instruction No.
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If the State has not proven beyond a reasonable doubt that the defendant concealed a firearm

upon his person, you must acquit the defendant of Count I11.

NRS 202.350.

Instruction No.
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If the State has not proven beyond a reasonable doubt that the defendant concealed a firearm

upon his person, you must acquit the defendant of Count III.
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* When words such as "knowing-l_y,_ “"vw]lflﬂ_ly " “maliéi_c-il_ls'ly,;" or "with malice" are charged, the
State has the burden of proving, beyond a reasonable doubt, that intent for each and every element of

the come.

Garcia v. Sixth Judicial Dist. Court, 117 Nev. 697, at 701
" 30 P.3d 1110 (2001) ("When an intent requirement is set
forth in a criminal statute such as “knowingly,” the intent
must be proven as to each element of the crime to sustain
a conviction."), citing to State of Nevada v. District Court)
108 Nev. 1030, at 1032-33, 842 P.2d 733 (1992) and
Harris v. State, 83 Nev. 404, at 407, 432 P.2d 929 (1967)

Instruction No.
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State has the burden of proving, beyond a reasonable doubt, that intent for each and every element of

the crime.

Instruction No.
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o _Counté_iV, V and VI of the Fourth Amended Information C}iérge the defendant with acts of

malice.

Malice is an element of these offenses, which the State must prove beyond a reasonable doubi.
Malice is not subsumed by willfulness, deliberation, and premeditation. The legal defense of defense
of self or others justifies a homicide and negates the element of malice. The fact that not every murder
requires a specific intent to kill does not relieve the State of the burden to prove some kind of malice to
establish murcier. ‘ _ |

If the State hés not proven besrond a reasonable doubt that the defendant acted wantonly or
maliciously in discharging a handgun, as charged, you must acquit the defendant of Count IV.

If the State has not proven beyond a reasonable doubt that the killing of Mr. Pettigrew was an

act of malice, as that term is defined in these instructions, you must acquit the defendant of Counts V

and V1.
Counts IV, V and VI of the Fourth Amended Information,
Collman v. State, 116 Nev. 687 at 714-15, 7 P.3d 426
(2000), citing to Kelso v. State, 95 Nev. 37, at 42, 588
P.2d 1035 (1979) and State v. Vaughan, 22 Nev. 285, at
299-302, 39 P. 733 (1895).
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" Counts IV, V and VI of the Fourth Amended Information charge the defendant with acts of
malice.

Malice is an element of these offenses, which the State must prove beyond a reasonable doubt.
Malice is not subsumed by willfulness, deliberation, and premeditation. The legal defense of defense
of self or others justifies a homicide and negates the element of malice. The fact that not every murder
requires a specific intent to kill does not relieve the State of the burden to prove some kind of malice to
establish murder. -

If the State has noi': proven béyond a reasonable doubt that the defendant acted wantonly or
maliciously in discharging a handgun, as charged, you must acquit the defendant of Count IV.

If the State has not proven beyond a reasonable doubt that the killing of Mr. Pettigrew was an
act of malice, as that term is defined in these instructions, you must acquit the defendant of Counts V

and VL.
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someone. The alleged conspirators are the defendant, Mr. Rudnick, and other Vagos members or
associates. The State has the burden of proving beyond a reasonable doubt that the defendant entered
into a pre-existing agreement for this purpose.

If the State has not proven beyond a reasonable doubt that the defendant previously agreed with
Mr. Rudnick or other Vagos members to kill someone, you must acquit the defendant of conspiracy
liability for Count VI.

Count VI of the Fourth Amended Information,
NRS 199.480.

Instiuction No.
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~ The object of the conspiracy alleged in Count VII of the Fourth Amended Information is to kill
someone. The alleged conspirators are the defendant, Mr. Rudnick, and other Vagos members or
associates. The State has the burden of proving beyond a reasonable doubt that the defendant entered
into a pre-existing agreement with one or more of these persons for this purpose.
If you find the State has not proven beyond a reasonable doubt that the defendant previously
agreed with Mr. Rudnick or other Vagos members and associates to kill someone, you must acquit the

defendant of Count VIL

Instruction No.
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The defendant is charged in Counts I (Challenge to Fight Resulting in Death with the Use ofa |

Deadly Weapon), V (Murder of the Second Degree with the Use of a Deadly Weapor), VI (Murder
with a Deadly Weapon), and VII (Conspiracy to Commit Murder) of the Fourth Amended Information
with the special circumstance of committing one or more of the crimes for the benefit of, at the
direction ﬁf, or in affiliation with, a criminal gang, with the specific intent to promote, further or assist
the activities of the criminal gang.

If you find the defendant committed the offense of Challenge to Fight Resulting in Death with
the Use of a Deadly Weapon, Murder of the Second Degree with the Use of a Deadly Weapon, Murder
with a Deadly Weapon or Conspiracy to Commit Murder, then you must further determine whether the
defendant committed the erime for the benefit of, at the direction of, or in affiliation with, a criminal
gang, with the specific intent to promote, further or assist the activities of the criminal gang. You
should indicate your finding by checking the appropriate box(es) on the verdict form.

The burden is on the State to prove beyond a reasonable doubt the existence of a criminal gang,
in which felonious action is a common denominator of the gang. The State must also prove, beyond a
reasonable doubt, that the defendant, in each of these offenses, knew that the Vagos were a criminal
gang, as that term is defined in these instructions, and with that knowledge, committed the crime for
the benefit of, at the direction of, or in affiliation wiih, a criminal gang, with the specific intent to

promote, further or assist the activities of the criminal gang.

Counts I, V, VI and VII of the Fourth Amended
Information; Origel-Candido v. Stafe, 114 Nev. 378, at
383, 956 P.2d 1378 (1998); NRS 193.168(8); Apprendi v.
New Jersey, 530 U.S. 466 (2000).

Instruction No.
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The defendant is charged in Counts I (Challenge to Fight Resulting in Death with the Use of a
Deadly Weapon), V (Murder of the Second Degree with the Use of a Deadly Weapoﬁ), VI (Murder
with a Deadly Weapon), and VII (Conspiracy to Commit Murder) of the Fourth Amended Information
with the special circumstance of commiiting one or more of the crimes for the benefit of, at the
direction of, or in affiliation with, a criminal gang, with .the specific intent to promote, further or assist
the activities of the criminal gang,

If you find the defendant committed the offense of Challenge to Fight Resulting in Death with
the Use of a Deadly Weapon, Murder of the Second Degree with the Use of a Deadly Weapon, Murder
with a Deadly Weapon or Conspiracy to Commit Murder, then you must further determine whether the
defendant committed the crime for the benefit of, at the direction of, or in affiliation with, a criminal
gang, with the specific intent to promote, further or assist the activities of the criminal gang. You
should indicate your finding by checking the appropriate box(es) on the verdict form.

The burden i on the State to prbve beyond a reasonable doubt the existence of a criminal gang,
in which felonious action is a common denominator of the gang. The State must also prove, beyond a
reasonable doubt, that the defendant, in each of these offenses, knew that the Vagos were a criminal
gang, as that term is defined in these instructions, and with that knowledge, committed the crime for
the benefit of, at the direction of, or in affiliation with, a criminal gang, with the specific intent to

promote, further or assist the activities of the criminal gang.

Instruction No.

S4770




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

26

If the State has not prbVed, beyona_iéﬁégnablé'doﬁi:ﬂ_:-,“fhat felonious action is a common

denominator of the Vagos, you must acquit the defendant of the special circumstances (gang

enhancement) feature of Couvats II, V, VI and VIIL.

Instruction No.

Origel-Candido v. State, 114 Nev. 378, at 383, 956 P.2d
1378 (1998); NRS 193.168(8).
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" Tf the State has not proved, beyond a reasonable doubt, that felonious action is a common
denominator of the Vagos, you must acquit the defendant of the special circumstances (gang

enhancement) feature of Counts IT, V, VI and VIL

Instruction No.
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action is a common denominator of the Vagos, you must acquit the defendant of the special
circumstances (gang enhancement) feature of Counts II, V, VI and VIL

If the State has not proved, beyond a reasonable doubt, that the defendant specifically intended
his acts to promote, further or assist the activities of the Vagos, you must acquit the defendant of the
special circumnstances (gang enhancement) feature of Counts II, V, VI and VIL -

If the State has not proved, beyond a re_asonablé doubt, that the crime or crimes aliegedly
committed by ﬁe defehdant were for the Beneﬁt of, at the direction of, or in affiliation with the Vagos,
you must acquit the defendant of the special circumstances (gang enhancement) feature of Counts II,
V, VI and VIL

NRS 193.168(1) and (8).

Instruction No.
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" Ifthe State has not proved, beyond a reasonable &oﬁbt, that the defcnde;ntk.uév;rﬂ‘lat felonious
action is a common denominator of the Vagos, you must acquit the defendant of the special
circumstances (gang enhancement) feature of Counts IT, V, VI and VIL

If the State has not proved, beyond a reasonable doubt, that the defendant specifically intended
his acts to promote, further or assist the activities of the Vagos, you must acquit the defendant of the
special circumstances (gang enhancement) feature of Counts II, V, VI and VII.

If the State has not proved, beyond a reasonable doubt, that the crime or cri_meS allegedly -
committed by the defendant were for the benefit of, at the direction of, or in affiliation with the.Vagos,
you must acquit the defendant of the special circumstances (gang enhancement) feature of Counts 1T,
V, VI and VIL
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"It is not necessary to the justification of defense of another that Mr. Wiggins was seriously or |
critically injured by Messrs. Pettigrew and Villagrana. The issue which you must decide is whether the
defendant reasonably believed that Mr. Wiggins was in imminent danger of being killed or suffering
great bodily injury. You must consider all the circumstances as they were known to and appeared to
the defendant and consider what a reasonable person in a similar situation with similar knowledge
would have believed.

If the defendant’s beliefs were redsonabk;, the danger does not need to have actually existed.

The defendant’s belief that someone else was threatened may be reasonable ex;en if he relied on
information that was not true. However, the defendant must actually and reasonably have believed that'
the information was true.

The State has the burden of proving beyond a reasonable doubt that the defendant acted
unreasonably in going to the defense of Mr. Wiggins. If the State has not proved, beyond a reasonable

doubt, that the defendant acted unreasonably, you must acquit the defendant of Counts TV, V and VL

Tudicial Council of California Criminal Jury Instructions
[CALCRIM] (2012), Instruction No. 505, available online at
http://www.courts.ca.gov/partners/documents/calerim juryins.pdf
specifically applied to the facts of this case.
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SHS




10
11
12
13
14
15
16
17
118
| 19
20
21
22
23
24
250

26

It is not necessary to the justiﬁcétioﬁ of defense of another that Mr. Wiggins was seriously or
critically injured by Messrs. Peitigrew and Villagrana. The issue which you must decide is whether the
defendant reasonably believed that Mr. Wiggins was in imminent danger of being killed or suffering
great bodily injury. You must consider all the circumstances as they were known to and appeared to
the defendant and consider what a réasonable person in a similar situation with similar knowledge
would have believed. |

If the defendant’s beliefg:were reasonable, the dénger does not need to havé actually existed.

The defendant’s belief that someone else was threatened may be reasonable even if he relied on
information that was not true. However, the defendant must actually and reasonably have believed that
the information was true.

The State has the burden of proving beyond a reasonable doubt that the defendant acted
unreasonably in going to the defense of Mr. Wiggins. If the State has not proved, beyond a reasonable
doubt, that the defendant acted unreasonably, you must acquit the defendant of Counts IV, V. and VL.

Instruction No.
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AFFIRMATION PURSUANT TO NRS 239B.030.

The party executing this document hereby affirms that this document submitted for recording

does not contain the social security number of any person or persons, pursuant to NRS 239B.230.

Dated this___ day of August, 2013.

ST

DAVID R. HOUSTON, ESQ.
Nevada Bar No. 2131

LAW OFFICE OF DAVID R.
HOUSTON

432 Court Street

Reno, Nevada 89501
(775) 786-4188

Attorney for Defendant
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CODE: 1885

DAVID R. HOUSTON, ESQ.

Nevada Bar No. 2131

LAW OFFICE OF DAVID R. HOUSTON
432 Court Street

Reno, Nevada 89501

(775) 786-4188

Attomey for Defendant

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOKE.

# 4 %

THE STATE OF NEVADA, -
Plaintiff, ' Case No. CR11-1718
Vs Dept. No. 4
ERNESTO MANUEL GONZALEZ,
Defendant.

DEFENDANT'S THIRD PROPOSED ADDITIONAL JURY INSTRUCTION
& k& & ok
Defendant Ernesto Manuel Gonzalez respectfully submits his third proposed additional jury
instructions for use in this case, based on the facts and circumstances which have come to light during
the trial of this matter.
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You have heard testimony from the State's expert witnesses regarding the Hells Angels and
Vagos, for purposes of the alleged special circumstances {(gang enhancement) charged by the State in
Counts I, V, VI and VII of the Fourth Amended Information. The State's expert witness testimony is
not evidence that the defendant committed the underlying charges contained in Counts [, V, VI and
VI of the Fourth Amended Information, and you must not consider it for that purpose. The State must
prove beyond a reasonable doubt that the defendant committed one or more of the offenses alleged in
Counts II, V, VI and VII of the Fourth Amended Information before any of the expert witness
testimony may be considered. You should weigh the testimony from the State's expert witnesses
regarding the Hells Angels and Vagos enly after you have unanimously decided that the defendant

committed the underlying offense or offenses. Their testimony is relevant only for that purpose, and

no other.
Adaptation of Judicial Council of California Criminal Jury
Instructions [CALCRIM] (2012), Instruction No. 1403 to the
facts of this case; instruction available online at '
hitp://www.courts.ca.gov/partners/documents/calerim juryins.pdf
Imstruction No.
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You have heard testimony from the State's expert witnesses regarding the Hells Angels and
Vagos, for purposes of the alleged special circumstances (gang enhancement) charged by the State in
Counts I, V, VI and VII of the Fourth Amended Information. The State's expert witness testimony is
not evidence that the defendant committed the underlying charges contained in Counts II, V, VI and
VII of the Fourth Amended Information, and you must not consider it for that purpose. “The State must
prove beyond a reasonable doubt that the defendant committed one or more of the offenses alleged in
Counts II, V, VI and VII of the Fourth Amended Information before any of ﬁe expert witness
testimony may be considered. You should weigh the testimony from the State's expert witnesses
regarding the Hells Angels and Vagos only after you have unanimously decided that the defendant
committed the underlying offense or offenses. Their testimony is relevant only for that purpose, and

no other.

Instruction No.
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AFFIRMATION PURSUANT TO NRS 2398B.030.

The party executing this document hereby affirms that this document submitted for recording

does not contain the social security number of any person or persons, pursuant to NRS 239B.230.

Dated this  day of August, 2013.

SHIR

DAVID R. HOUSTON, ESQ.
Nevada Bar No. 2131

LAW QOFFICE OF DAVID R.
HOUSTON

432 Court Street

Reno, Nevada §9501

(775) 786-4188

Attorney for Defendant
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CODE: -

DAVID R. HOUSTON, ESQ.

Nevada Bar No. 2131

LAW OFFICE OF DAVID R. HOUSTON
432 Court Street

Reno, Nevada 89501

(775) 786-4188

Attomey for Defendant

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE.

* &k

THE STATE OF NEVADA,
Plaintiff, Case No. CR11-1718

v Dept. No. 4

ERNESTO MANUEL GONZALEZ,

Defendant.

DEFENDANT'S FOURTH PROPOSED ADDITIONAL JURY INSTRUCTION

ok ok %k

Defendant Ernesto Manuel Gonzalez respectfiilly submits his third proposed additional jury
instructions for use in this case, based on the facts and circumstances which have come to light during
the trial of this maiter.

i
i

SHFH




10
il
12
13
14
15
16
17
18
19
20
21
22
23
.24
25

26

The defendant's theory of the case is that he did not agree with anyone to assist, participate in,
or instigate any fight. He says that he acted only in the lawful defense of another -- Mr. Wiggins -- in
shooting Mr. Petiigrew.

In order for you to convict the defendant of Counts I, 1L, IV, V, VI and V11, the State must
prove, beyond a reasonable doubt, that the contrary is true.

If the State has not proven, beyond a reasonable doubt, that the defendant agreed with one or
more other persons to assist, participate in, or instigate any fight, you must acquit the defendant of ~ .
Counts I, IT, and VII. Then you rﬁust considef whether the defendﬁnt acted in lawful defense of
another.

The defendant acted in lawful defense of another if:

1. The defendant reasonably believed that someone else was in imminent danger of being killed
or suffering great bodily injury:

2. The defendant reasonably believed that the immediate use of deadly force was necessary to
defend against that danger; |

AND

3. The defendant used no more force than was reasonably necessary to defend against that
danger.

The defendant must have believed there was imminent danger of death or great bodily injury to
someone else. The defendant’s belief must have been reasonable and he must have acted only because
of that belief. The defendant is only entitled to use that amount of force that a reasonablé person would
believe is necessary in the same situation. If the defendant used more force than was reasonable, the
killing was not justified.

When deciding whether the defendant’s beliefs were reasonable, consider all the circumstances
as they were known to and appeared to the defendant and consider what a reasonable person in a
similar sitvation with similar knowledge would have believed.

If the defendant’s beliefs were reasonable, the danger does not need to have actually existed.

5495
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The defendant’s belief that someone else was threatened may be reasonable even if he relied on
information that was not true. However, the defendant must actually and reasonably have believed that
the information was true.

A defendant is not required to retreat. He or she is entitled to stand his or her ground and

defend another and, if reasonably necessary, to pursue an assailant umtil the danger of death or great

.bodily injury has passed. This is so even if safety could have been achieved by retreating.

Great bodily injury means significant or substantial physical injury. It is an injury that is greater
than minor or moderate harm. ;

The State has the burden of proving beyond a reasonable doubt that the killing was not
justified. If the State has not met this burden, you must find the defendant not guilty of Counts II, IV,

V, VI and VIL
Judicial Council of California Criminal Jury Instructions
[CALCRIM] (2012), Instruction No. 505, available
online at
http-/fwww.courts.ca.gov/pariners/documents/calerim juryins.
Instruction No.
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The defendant's theory of the case is that he did not agree with anyone to assist, participate in,
or instigate any fight. He says that he acted only in the lawful defense of another - Mr. Wiggins — in
shobti.ng Mr. Pettigrew.

- In order for you to convict the defendant of Counts I, IL, IV, V, VI and VII, the State must
prove, beyond a reasonable doubt, that the contrary is true.

If the State has not proven, beyond a reasonable doubt, that the defendant agreed with one or
more other persons to assist, participate in, or instigat.e any fight, you must acquit the defendant of
Counts 1, II, and VII. Then you must'cdngide'r Whe_ther the defendant acted in lawful defense of
another.

The defendant acted in lawful defense of another if:

1. The defendant reasonably believed that someone else was in imminent danger of being killed
or suffering great bodily injury;

2. The defendant reasonably believed that the immecﬁate use of deadly force was necessary to
defend against that danger;

AND

3. The defendant used no more force than was reasonably necessary to defend against that
danger. |

The defendant must have believed there was imminent danger of death or great bodily injury to
someone else. The defendant’s belief must have been reasonable and he must have acted only because
of that belief. The defendant is only entitled to use that amount of force that a reasonable person would
believe is necessary in the same situation. If the defendant used more force than was reasonable, the
killing was not justified.

‘When deciding whether the defendant’s beliefs were reasonable, consider all the circumstances
as they were known to and appeared to the defendant and consider what a reasonable person in a
similar situation with similar knowledge would have believed.

If the defendant’s beliefs were reasonable, the danger does not need to have actually existed.

SH 3T
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The defendant’s belief that someone else was threatened may be feasouable even if he relied on
information that was not true. However, the defendant must actually and reasonably have believed that
the information was true.

A defendant is not required to fetreat. He or she is entitled to stand his or her ground and
defend another and, if reasonably necessary, to pursue an assailant vuntil the danger of death or great
bodily injury has passed. This is so even if safety could have been achieved by retreating.

- Great bodily injury means significant or substantial physical injury. It is an injury that is greater
than minor or modérate harm.

The State has the burden of proving beyond a reasonable doubt that the killing was not
justified. If the State has not met this burden, you must find the defendant not guiity of Counts II, IV,

V, VI and VIL

Instruction No.
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AFFIRMATION PURSUANT TO NRS 239B.030.

The party executing this document hereby affirms that this document submitted for recording -
does not contain the social security number of any person or persons, pursuant to NRS 239B.230.

Dated this __ day of August, 2013.

DAVID R. HOUSTON, ESQ.
Nevada Bar No. 2131

LAW OFFICE OF DAVID R.
HOUSTON

432 Court Street

Reno, Nevada 89501

(775) 786-4188

Attorney for Defendant
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CODE: 3795

DAVID R. HOUSTON, ESQ.

Nevada Bar No. 2131

LAW OFFICE OF DAVID R. HOUSTON
432 Court Strect

Reno, Nevada 89501

(775) 786-4188

Attorney for Defendant

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE.

% k&
THE STATE OF NEVADA,
Plaintiff, Case No. CR11-1718
Ve Dept. No. 4
ERNESTO MANUEL GONZALEZ,
Defendant.

REPLY TQ OPPOSITION TO MOTION TO STRIKE REDUNDANT CONVICTIONS

Comes now, Ernesto Manuel Gonzalez, by and through his attorneys, David R, Houston, Esg.
and Kenneth E. Lyon IIT, Esq., and enters his reply to the State's opposition to his motion to strike
redundant convictions in this case, This reply is based upon the attached memorandum of points and
authorities, the records and pleadings on file in this case, and any oral argument which the court may
require at the hearing on the motion,

MEMORANDUM OF POINTS AND AUTHORITIES
I
ARGUMENT




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

In his motion to strike, Mr, Gonzalez argued that his murder convictions on Counts II, V and
V1 in this case were redundant, and consequently two of them should be stricken or vacated prior to
this Court rendering a judgment. In suppott of this argulment, Mr. Gonzalez noted that there was only
one claimed murder, but three separate convictions. Mr. Gonzalez pointed out that the charges all
involved a single killing, that two of them (Counts V and VI) were alleged in separate counts as
violations of a single statute — NRS 200.030 -- and the third (Count IT) was a viclation of the same
statute upon conviction. Mr. Gonzalez argued that if was clear from the language of the statutes that
the legislature did not intend multiple murder convictions where there was only one killing, and under
that circumstance, Nevada case law required that the Court vacate the redundant convictions.

In its Oppostion, the State proposed’ that the Court "merge” Counts V and VI, and impose a
single sentence for Counts II, V and VI. This proposal, however, does not resolve the objection raised
by Mr. Gonzalez in his motion -- the problem of multiple convictions for a single crime. As Mr.
Gonzalez pointed out, the Nevada Supreme Court requires redundant convictions to be siricken or
vacated.? |

The problem created by the multiple convictions is not just a matter of Nevada law. The
Double Jeopardy clause of the U. §. Constitution prohibits multiple convictions, as well as multiple
pumnishments for a single offense.? A single senience for the offenses does not cure the issue of

multiple convictions, because the United States Supreme Court has held that multiple convictions for

! Opposition to Motion to Strike Redundant Cenvictions ("Opposition™), p. 2, 11. 16-24.

* Wilson v, State, 121 Nev. 345, at 355, 114 P.3d 285 (2005); Firestone v. State, 120 Nev. 13, at 18, 83 P.3d 279 (2004);
Ebeling v, State, 120 Nev. 401, at 404, 91 P.3d 599 (2004); Crowley v. State, 120 Nev. 30, at 33, 83 P.3d 282 (2004),
Braunstein v, State, 118 Nev. 68, at 79, 40 P.3d 413 (2002); Williams v. State, 118 Nev, 536, at 549, 50 P.3d 1116 (2002);
Servin v. State, 117 Nev. 775, at 789-90, 32 P.3d 1277 (2001); Wood v. State, 115 Nev. 344, at 350-51, 99) P.2d 786
(1999); Dossey v. State, 114 Nev, 904, at 909, 964 P.2d 782 (1998); State v. Koseck, 113 Nev, 477, at 479, 936 P.2d 836
(1997); Jenkins v, District Court, 109 Nev. 337, at 339-40, 849 P.2d 1055 (1993); Townsend v. State, 103 Nev. 113, at 121,
734 P.2d 705 (1987).

* North Carolina v. Pearce, 395 U.8. 711, at 717 (1969), overruled on other grounds by Alabama v. Smith, 490 U.S. 794
(1989). (““If there is anything settled in the jurisprudence of England end America, it is that no man can be twice lawfully
punished for the same offence, And . . . there has never been any doubt of [this rule's] entire and complete protection of the
party when a second punishment is proposed in the same court, on the same facts, for the same statutory offense' ” (quoting
Ex parfe Lange, 85 U.8, (18 Wall) 163, at 168 (1873)).
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the same offense are also punishment and consequently are prohibited by the Fifth Amendment to the
U. 8. Constitution.*

The next issue raised in the State's Opposition is whether the three murder convictions for one
killing involve "a single offense." The State's position on the question is equivocal.

The jury convicted Mr. Gonzalez of two counts of first degree murder (Counts I and VI) and
one count of second degree murder (Count V) for killing one man, Counts V and VI are different
degrees of murder, and are both violations of only one statute -- NRS 200.030. These convictions
clearly involve a single offense.

Is Count IT anty different? NRS 200.450(3) makes a death resulting from a challenge to fight
first degree murder in violation of NRS 200.030.

Should death ensue to a person in such a fight, or should a person die from
any injuries received in such a fight, the person causing or having any agency in
causing the death, either by fighting or by giving or sending for himself or herself
or for any other person, or in receiving for himself or herself or for any other
person, the challenge to fight, is guilty of murder in the first degree which is a
category A felony and shall be punished as provided in subsection 4 of NRS
200.630. (emphasis added).

The phrase used in NRS 200.450(3) -- "is guilty of murder in the first degree" -- is as clear an
expression as the English language permits. There is no ambiguity there to interpret. The statute
describes an alternative mearns of committing first degree murder, not a separate offense.

Neither NRS 200.030 nor NRS 200.450(3) authorize a second, or a third convietion for killing
the same person based on various theories of liability or alternative means of commission. There are
three convictions here, and Mr. Pettigrew can only be murdered once.

The legislature did not intend multiple convictions, nor did it intend multiple punishments for a

single offense of murder. There is no precedent for it in either statute or common law, and the idea is

* Rutledge v. United States, 517 U.S. 292, at 301-307 (1996); Ball v, United States, 470 U.S. 856, at 861-65 (1985).
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contrary to both common sense and the rules of statutory interpretation.” The guilty verdicts on the
three murder counts are redundant convictions for a single crime.
| IL
CONCLUSION.

The remedy for redundant convictions in Nevada is to strike or vacate them prior o

sentencing.® Mr. Gonzalez asks the Court to do that here,
AFFIRMATION PURSUANT TO NRS 239B.030.
The party executing this document hereby affirms that this document submitted for recording

does not contain the social security nurnber of any person ot persons, pursuant to NRS 2398.230.
NN
Dated this LL day of&ﬁgﬁﬁ()l&

DAVID R*HOUSTON, ESQ.
Nevada Bar No. 2131

LAW OFFICE OF DAVID R.
HOUSTON

432 Court Street

Reno, Nevada 89501

(775) 786-4188

Attorney for Defendant

? Construction Indus. v. Chalue, 119 Nev, 348, 351, 74 P.3d 595, 597 (2003) ("When a statute js unarbiguous it should be
given its plain meaning."); Firestone v, State, 120 Nev, 13, at 16, 3 P.3d 279 (2004); Telancon v. State, 102 Nev. 294, at
300, 721 P.2d 764 (1986). ("[A] court should normally presume that & legislature did not intend multiple punishments for
the same offense absent a clear expression of legislative intent to the contrary,"); Firestone v. State, 120 Nev, 13, at 16, 83
P.3d 279 (2004); Anderson v. State, 95 Nev. 625, 629, 600 P.2d 241, 243 (1979); Sheriff' v. Harks, 91 Nev. 57, 60, 530 P.2d
1191, 1193 (1975); Smith v. District Court, 75 Nev. 526, 528, 347 P.2d 526, 527 (1959) (criminal statutes must be “strictly
construed and resolved in favor of the defendant.”).

S Firestone v. State, 120 Nev. 13, at 18, 83 P.3d 279 (2004); Dossey v. State, 114 Nev. 904, at 909, 964 P.2d 782 (1998);
State v. Koseck, 113 Nev, 477, at 479, 936 P.2d 836 (1997) (“redundant convictions that do not comport with legislative
intent” should be stricken); Jerkins v. District Court, 109 Nev. 337, at 339-40, 849 P.2d 1055 (1993) ("Albitre simply
precludes the district court from entering redundent convictions against the defendant in the event the proceedings result in
a finding of guilt with respect to more than one of the alternative charges against petitioner.");
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CERTIFICATE OF SERVICE

The undersigned does hereby affirm that I am an Employee of the Law Office of David
R. Houston and that on this date, I caused to be hand-delivered a true and correct copy of the

within document, to the below-named:

Karl Hall, Esq.

District Attorney’s Office
One South Sierra Street
4" Floor

Reno, Nevada 89501

il

I]:I]ly Heavrin

DATED this 13" day of September, 2013
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