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1 Although you are to consider only the evidence in the case

2 in reaching a verdict I you must bring to the consideration of the

3 evidence your everyday common sense and judgment as reasonable men

4 and women. ,ThUS. you are not limited solely to what you see and hear

5 as the witnesses testify. You may draw reasonable inferences which

6 you feel are justified by the evidence j keeping in mind that such

7 inferences should not be based on speculation or guess.

8 A verdict may never be influenced by sympathy I passion,

9 prejudice, or public opinion. Your decision should be t.he product of

10 sincere judgment and sound discretion in accordance with these rules

11 of law.
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1. It is your duty as jurors to consult with one another and .

2 to deliberate I with a view of reaching an agreement, if you can do so

3 without violence to you! individual judgment. You each must decide

4 the case for yourself, but should do so only after a consideration of

5 the case with your fellow jurors, and you shou1d not hesitate to

6 change an opinion when convinced that it is erroneous. However, you

7 should Dot be influenced to vote in any way on any question submitted

8 to you by the single fact that a majority of the jurors, or aI}-y of

9 them, favor such a decision. In other wards, you should not

10 surrender your honest convictions concerning the effect or weight of

11 evidence for the mere purpose of returning a verdict or solely

12 because of the opinion of the other jurors.
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1 Upon retiring to the jury room you will select one of your
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number to act as foreperson, who will preside over your deliberations

and who will sign a verdict to which you agree.

When all twelve (12) of you have agreed upon a verdict, the

foreperson should sign and date the same and requeat the Bail!ff to

return you to court.
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE
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1 Defendant Emesto Gcnzalez asserts as his theory ofdefense that he acted in lawful defense of

2 another. Ifyou find that Defendant Emesto GOn2alez~in lawful defense of another as set forth in

3 these instructions you cannot convict bimofCounts I, IIjIV. V, VI, VII..
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Carter v. State, 121 Nev. 759, 147 P.3d 1101 (2006);

Crawford Vo State, 121 Nev. 744, 121 PJd 582
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1 Before you may rely on circumstantial evidence to conclude that a fact necessary to :lind the

2 defendant guilty has been proved, you must be convinced that the State have proved each fact essential

3 to that conclusion beyond a reasonable doubt.

, Also, before you may rely on circumstantial evidence to conclnde that the defendant had the

5 required intent or mental state, you must be convinced that the only reasonable conclusion supported

6 by the circumstantial evidence is that the defendant had the required intent or mental state. lfyou can

7 draw two or more reasonable conclusions from the circwnstantial evidence, and one of those

8 reasonable conclusions supports a finding that the defendant did bave the required intent or mental

9 state and another reasonable conclusion supports a finding that the defendant did not, you must

10 conclude that the required intent or mental state was not proved by the circumstantial evidence.

11 However, when considering circumstanti8l evidence, you must accept only reasonable conclusions and

Judicial Council ofCalifOrnia Criminal Jury
Instructions [CALCRIM] (2012), Instruction No.
225, available online at
http://www.courts.ca.gov/partners/documents/calcri
mjuryios.pdf
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1 For circumstantial evidence, alone, to be sufficient to sustain a conviction., the circumstances at

2 token together must: (I) exclude to a moral~nty every hypothesis but the single one of guilt; and

3 (2) establish that single hypothesis of guilt beyond a reasonable doubt.
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Legislative Counsel Bureau's annotations to NRS
48.025, citing to Buchanan v, State, 119 Nev. 201,
at 217, 69 P.3d 694 (2003) ("Circumstantial
evidence alone can certainly sustain a criminal
conviction. However, to be sufficient, all the
circumstances taken. together must exclude to a
moral certainty every hypothesis but the single one
ofguilt."); Kinna v, State, 84 Nev. 642, 646. 447
P.2d 32, 34 (1968) ("lithe circumstances, all token
together, exclude to a moral certainty every
hypothesis but the single one of guilt, and establish
that one beyond a reasonable doubt, they are
sufficient."); Stat... Snyder, 41 Nev. 453, at 461,
172 P. 364 (1918) C'lithe circumstances, all token
together, exclude to a moral certaiDty every
hypothesis but the single one of guilt, and establish
that one beyond. reasonable doubt, they are
sufficient "); State v. FroMofer, 38 Nev. 448, .t
461,150 P. 846 (1915) (where circumstances alone
are relied upon, "ifthere be DO probable hypothesis
ofguilt consistent, beyond a. reasonable doubt, with
the facts ofthe case, the defendant must be
acquitted.'1; State v. Mandich, 24 Nev. 336, 54 P.
516 (1898) ("If the circumstances, all takeD
together, exclude to a moral certainty every
hypothesis but the single one of guilt, and establish
that one beyond areasonable docbt. they are
sufficient.'1; Stat, v. Rover, 13 Nev. 17, at 23
(1878) C'The evidence againsr the accused must be
such as to exclude, to a mom! certainty, every
hypcthe'is but that ofhis guilt ofthe offeDse
imputed to him.'1.
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1 The fact that individual memhers committed felony crimes which heoefilted the gang does not

2 lead necessarily to the conclusion that felonious action is a common denominator of the gang.

. 3 Likewise, just becanse certain members ofa hypothetical group play musical instruments, it does not

4 fonow that the group is an orchestra.
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(1998).
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• •
1 You have heard testimony from ~, • witness who had criminal charges pending

2 against him. That testimony was given in the expectation that he would receive favored lrea1Jnent from

3 the govermnerrt in conneclion with his case;

• For this reason~ in evaluating the testimony of ~, you should consider the extent to

Instruction 4.9, Manual afModel Criminal Jury
Instructionsfor the District Courts ofthe Ninth
Circuit, Ninth CiIcuit Jury Instructions Committee
(2010), citing to United States •. T1raulkJ, 394 F.3d
683, at 687-88 (9th Cit.2005), cerr. denied, 547
U.S. 1005 (2006).

5 which or whether his testimony may have been influenced by this factor. In eddition, you should

____ with greater caution than that ofother witnesses.6 examine the testimony of
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1 RENO, NEVADA, WEDNESDAY, AUGUST 7, 2013, 3:52 P.M.

2 --000--

3 (The following proceedings were held in

4 chambers~ Defendant is not present,

5 counsel appearing telephonically.)

6 THE COURT: Hello, counsel.

7 MR. HALL: Yes.

8 THE COURT: The jury has sent out the following

9 question: Juror number 6: Legal question. Looking at

10 instruction number 17, colon, if a person has no, underlined,

11 knowledge of a conspiracy, but their actions contribute to

12 someone else's plan, comma, are they guilty of conspiracy,

13 question mark.

14 MR. HOUSTON: No.

15 THE COURT: And another question underlined, colon.

16 People in here are wondering if a person can only be guilty

17 of second degree murder, or first. Can it be both. Question

18 mark.

19 MR. HOUSTON: No.

20 THE COURT: Mr. Houston, legally your answer may be

21 correct as to the first question, but not the second.

22

23

24 you speak.

MR. HALL: Right, it's

THE COURT: Gentlemen, you have to identify when

3
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534
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1 MR. HALL: This is Karl. They can't convict him of

2 both first and second. But if they have no knowledge of a

3 conspiracy, then they can't be guilty of copsplracy.

4 MR. HOUSTON: If they have no knowledge of the

5 conspiracy, we agree, they can't be guilty of the conspiracy.

6 But judge -- this is David Houston, I'm Borry. I was a

7 little confused. Did I hear the question correctly as to

8 whether the same person on the same, quote, victim could be

9 convicted of both second and first degree?

10 THE COURT: It is not indicating whether it's the

11 same the question doesn't enumerate that. The question

12 just says can you only be guilty of second degree murder or

13 first.

14 MR. HOUSTON: I think the anawer to that would be

15 yes, you can only be guilty of second degree or first degree,

16 I donlt think you could be gUilty of both.

17 MR. HALL: Right. This is Karl, I would agree with

18 that. One or the other.

19 THE COURT: I'm just reviewing your charging

20 document.' The second degree murder charge would be the count

21 5, which results from participating 'in an affray and

22 discharging a handgun. And the murder with a deadly weapon

23 charge, count 6, is -- results from willful, deliberate and

24 premeditated, or committed by lying in wait. Either by doing

4
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534
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1 the act or conspiring with others, through vicarious

2 liability.

3 So you want me to answer both questions no?

4 MR. HOUSTON: That would be our preference, your

5 Honor. Dave Houston here.

6 MR. HALL: Well, you could probably clarifY it and

7 say that he could be guilty under anyone of the three

a theories. If he aids and abets, yes. If he did it as a --

9 as a principal who committed the crime. But if he has no

10 knowledge of the conspiracy, no. Not under a conspiracy

11 theory.

12 THE COURT: Correct.

13 MR. HOUSTON: Your Honor, Dave Houston here. Their

14 question is pretty simple in reference to the conspiracy, and

15 without editorializing and adding more, the answer

16 straightforwardly would be no.

17 THE COURT: Well, I have a little bit of a problem

18 with that, Mr. Houston, because 17 isn't a complete statement

19 of what they have to find for conspiracy.

20 MR. HOUSTON: Right, the question was if you have

21 no knOWledge of the conspiracy, but somehow your actions may

22 assist, can you be found guilty of the conspiracy.

23 THE COURT: No, the first part of the question is

24 looking at instruction number 17. They're asking me to

5
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534
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1 interpret instruction number 17.

2 MR. HOUSTON: Right, and your Honor, Dave Houston

3 again, can you read the question one more time to us? On the

4 conspiracy issue?

5 THE COURT: It says: Looking at instruction number

6 17. If a person has no knowledge of a conspiracy, but their

7 actions contribute to someone elsels plan, are they guilty of

8 conspiracy.

9 MR. HOUSTON: And I think the straightforward legal

10 ansWer to that is no.

11 MR. HALL: Right, and I'm saying that they -- if

12 they aid and abet in the plan, then the answer is yes.

13 MR. HOUSTON: Well, but that would be adding to an

14 answer that's not part of the question. They have an aiding

15 and abetting instruction.

16 THE COURT: I guess my feeling is that I should

17 have them look at instructions 16, 16A, and 17.

18 J.Iffi. HALL: Right.

19 J.Iffi. HOUSTON: Your Honor, Dave Houston again. We

20 would prefer if we weren't directing the jury's attention to

21 an instruction that's not part of a question. I think their

22 question is very straightforward. Without knowledge, can you

23 be guilty of a conspiracy. And the answer is, just in a

24 straightforward sense, no.

6
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534
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1 THE COURT: Okay. If I answer that question. I'm

2 instructing the jury further. If they're asking me to give

3 them an analysis of instruction number 17, I would have to

4 tell them they can't use instruction number 17 to make a

5 determination as to conspiracy, they must consider all of the

6 instructions. 16, 16A both are required.

7 I think it's very bmportant that, since you all ask

B me to do the intent instruction, that they review loA, not

9 just 17.

10 MR. HALL: Right, I would agree with that.

11 MR. HOUSTON: Your Honor, I am not certain. I do

12 not have my jury instructions in front of me, can you tell me

13 again what 16A is, please?

14 THE COURT: In order for the defendant to be held

15 accountable for counts 5, 6 and/or 7 under theories of

16 vicarious liability, aiding and abetting and/or conspiracy,

17 the State must prove beyond a reasonable doubt the defendant

18 had the specific intent to commit the crime charged.

19 MR. HOUSTON: Okay. Yeah, that's fine, I thought

20 it was something else. Dave Houston here, sorry.

21 THE COURT: No, my concern is I can't instruct them

22 as to the law. I mean yes, I can say what we all think the

23 answer is under the law, but now I'm instructing them

24 further. What I normally can dO,is encourage them to read

7
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534
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1 the whole packet. I think 16, l6A and 17 should be read all

2 together. All of them should be read all together.

3 MR. HALL: I agree with that, and I would recommend

4 or request that that's the answer. This is Karl.

5 THE COURT: What would you say, Karl?

6 MR. HALL: I would say that 17, 17A, the

7 instructions that you just mentioned, should be read

e together. And consider the whole packet when reaching your

9 decision on a verdict.

10 MR. HOUSTON: And your Honor, excuse me, this is

11 Houston. I know the Court is going to do what it will, but

12 just for the record purposes, we believe there's a

13 straightforward question. If there are additional questions

14 after the fact that may require additional instructions be

15 read to them, or advised they should read, then clearly that

16 can happen at this point. It seems to me to be a very

17 straightforward question regarding knowledge, and is it

18 required to be a conspirator. And the answer is it is

19 required to be a conspirator. If they don't have knowledge,

20 they're not a conspirator.

21 I don't think they're asking anything else. I

22 think what we're doing is assuming or anticipating -- and I

23 really don't think that's the purpose, if they haven't asked

24 the question. We're then leading their thought process. And

8
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1 again, I don't think that's appropriate.

2 THE COURT: So Mr. Houston, if the question were if

3 a person has no knowledg~ of a conspiracy, but their actions

4 contribute to someone else's plan, are they guilty of

5 conspiracy, you think I can answer that question?

6 MR. HOUSTON: Yes. Because--

7 THE COURT: Why. Give me some law that says I can

B give that kind of an answer.

, MR. HOUSTON: Your Honor, the conspiracy law

10 requires knowledge.

11 THE COURT: I agree, but tell me where I can answer

12 the jury question like that.

13 MR. HOUSTON: I don't understand where, it's a very

14 simple answer, and the answer is no. It doesn't require

15 anything more than that. I think it's even in the

16 instruction, your Honor, concerning the conspiracy.

17 THE COURT: Okay, I will not do that. I think itrs

18 improper for the Court to give an answer as to what the

19 verdict should be.

20 MR. HOUSTON: Well, I think what you're doing then,

21 your Honor, is you're anticipating a question and you're

22 leading their deliberation, and I think that's improper, as

23 well. So over my objection, I'm sure the Court will do

24 whatever it's comfortable with.

9
CAPTIONS UNLIMITED OF NEVADA, INC. (775)746-3534



10

1 THE COURT: Well, I guess my -- if I can't get a

2 consensus of opinion on what to do, I'll tell the jury to

3 review all the instructions.

4 MR. HOUSTON: Well, I think Karl and I had a

5 consensus, your Honor, before you brought up the fact that

6 you wanted to read other instructions.

7 THE COURT: Well, I wasn't going to

8 MR. BALL: We agreed on the law, in terms of

9 interpretation of it, but I agree that you're not supposed to

10 further instruct the jury on how to interpret it, when we

11 have sufficient instructions. So it's for the jury to

12 consider, to answer the question.

13 MR. HOUSTON: Well, I think the purpose is --

14 Houston again -- to answer the question with as least

15 disturbance as possible to the jury's deliberation process.

16 And quite frankly, I think that's easily done. If the Court

11 disagrees, certainly the Court will do as it sees fit. But I

18 truly believe, your Honor, you're guiding the deliberation at

19 that point. I don't think that's the purpose of answering a

20 question.

21 MR. HALL: I don't think you're guiding

22 deliberations when you're telling them to look at the

23 instructions and read them. This is Karl, and I disagree

24 wi th that.

10
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1 MR. HOUSTON: Well, lid certainly read the

2 instruction that pertains to the specific question, not what

3 we assume to be the thought process or problem.

4 THE COURT: Okay, do you all have any input on the

5 second question?

6 MR. HALL: Right. Well, he can only be convicted

7 of murder of the first degree or murder of the second degree.

S MR. HOUSTON: I think we would agree, your Honor,

9 Houston again, that you can only be convicted of one or the

10 other, you can't be convicted of both.

11 THE COURT: Okay. Counsel, will you hold on,

12 please. Thank you.

13 (Recess.)

14 THE COURT: Gentlemen?

15 MR. HOUSTON: Yes.

16 THE COURT: This is the jUdge.

17

18

19 hear me?

20

21

MR. HALL: Yes, your Honor.

THE COURT: We're back on the record. Can you both

MR. HALL: Yes. This is Karl, I can hear your:

MR. HOUSTON: Yes, this is Ken and Dave, we can

22 hear you.

23 THE COURT: Okay. The first question was

24 remember, it said legal question. And then it said looking

11
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1 at instruction number 17. If a person has no knowledge of a

2 conspiracy, but their actions contribute to someon~ elsels

3 plan, are they guilty of conspiracy, question mark. The

4 Court is going to answer it, "It is not proper for the Court

5 to give you additional instruction on how to interpret

6 instruction number 17. You must consider all the

7 instructions in light of all the other instructions."

8 Second question: And another question. People in

9 here are wandering if a person can only be guilty of second

10 degree murder or first, period. Can it be bath, question

11 mark.

12 The Court proposes to answer that question: "You

13 must reach a decision on each count separate and apart from

14 each other count."

15 Counsel, I know that you both thought I should

16 answer that question no, but in reviewing the charging

17 document and the instructions, I do nat believe that's a

18 proper answer for the Court. So 1 1 m not going to follow

19 that, I'm going to give the answer that I just said.

20 You can lodge.your objection.

21 MR. HOUSTON: Your Honor, aD behalf of Gonzalez, we

22 would lodge our objections to question number 1. I think

23 it's a very straightforward question, with a very

24 straightforward answer. I think knowledge is required to be

12
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13

1 a member of a conspiracy. I think failing to answer the

2 question doesn't provide the appropriate guidance the jury is

3 entitled to.

4 As far as question number 2, think it begs the rule

5 of. logic to suggest an individual can be convicted of both

6 second degree and first degree murder concerning one victim.

7 And as a consequence, again I think the answer is easily

8 ascertained as a no, as opposed to failing to answer the

9 question in its most simplistic form. And I think it also

10 then presents again a problem of not appropriately guiding

11 the jury. And we would submit it on that basis.

12 MR. HALL: This is Karl. I think the answer to

13 question 1 is the proper answer. I think that is the usual

14 answer to questions regarding jury instructions, because it's

15 typically improper to reinstruct the jury once they have been

16 instructed. So they are typically required to consider each

11 instruction in light of all the other instructions. I think

18 that is totally proper and consistent with Nevada law.

19 With respect to question two, I think if we allow

20 them to find him guilty on each count, I think that's going

21 to create a problem later when trying to determine if we're

22 going -- whether they convicted him cf first degree or second

23 degree. So I would propose that the answer to that question

24 be no, to avoid confusion and litigation down the road, or --

13
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1 if there's a unanimous decision. I guess if there1s a

2 unanimous decision on one, you have the lesser included, we

3 could argue which one welre going to sentence him on, whether

4 it's going to be second degree or first degree. That's my

5 issue. So.

6 THE COURT: Mr. Hall, I want to remind you that you

1 charged, as a separate and distinct offense, second degree

a murder. It is not being considered by the jury as a lesser

9 included.

10 MR. HALL: Right. Right, then -- yeah. If they

11 convict him of first degree murder, then we'll sentence him

12 on the first degree murder, and -- I agree with the Court,

13 then, you're right. So I WQuld agree with the Court's

14 pr~posed responses to questions 1 and 2.

15 THE COURT: Okay, thank you, gentlemen.

16 MR. HALL: Thank you.

17 MR. HOUSTON: Thanks.

18 (Proceedings recessed.)

19 --000--

20

21

22

23

24
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1 STATE OF NEVADA,

2

3 COUNTY OF LYON.

,
5

6 I, MARCIA L. FERRELL, Certified Court Reporter of the

7 Second Judicial District Court of the State of Nevada, in and

8 for the County of Washoe, do hereby certify:

9 That I was present in Department No. 4 of the

10 above-entitled Court and took stenotype notes of the

11 proceedings entitled herein, and thereafter transcribed the

12 same into typewriting as herein appears;

13 That the foregoing transcript is a full, true and

14 correct transcription of my stenotype notes of said

15 proceedings.

16 Dated at Fernley, Nevada, this 8th day of August, 2013.
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lsI Marcia L. F§rre1l

Marcia L. Ferrell, CSR *797
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1 If in these instructions, any rule, direction or idea is

2 stated in varying ways, no emphasis thereon is intended by me and

3 none must be inferred by you. For that reason, you are not to single

4 out any certain sentence, or any individual point or instruction, and

5 ignore the others, but you are to consider all the instructions as a

6 whole and to regard each in the light of all the others.

7

8

9

10
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14

15

16

17
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26 Instruction No.

Southern Pacific Co. v. Watkins,
83 Nev. 471 (1967); State v. Lewis,
59 Nev. 282 (1939); State v. McLane



1 If, during this trial, I have said or done anything which

2 has suggested to you that I am inclined to favor the position of

3 either partYL you will not be influenced by any such suggestion.

4 I have not expressed, nor intended to express any opinion.

5 as to which witnesses are or are not worthy of belief, what facts are

6 or are not -established, or what inference sh,ould be ch:awn from the

7 evidence. If any expression of mine has seemed to indicate an

8 opinion relating to any of these matters, I instruct you to disregard

9 it.
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Southern Pacific Co. v. Watkins.
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9th cir. Criminal Jury Instruction 1. GInstruction No.

~ There are rules of evidence that control what can bE

2 received in evidence. When a lawyer asks a question or offers an

3 exhibit in evidence and a lawyer on the other side thinks that it is

4 not permitted by the rules of evidence, that lawyer may object. If I

5 overrule the objection, the question may be answered or the exhibit

6 received. If I sustain the objection, the question cannot be

7 answered., or the exhibit cannot be received. Whenever I sustain an

8 objection to a question, you must ignore the question and must not

9 guess wha't the answer would have been.

10 Sometimes I may order that evidence be stricken from the

11 record and that you disregard or ignore the evidence. That means

12 that when you are deciding the case, you must not consider the

13 evidence that I told you to disregard.
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9~ Cir. Criminal Jury Instruction 3.7Instruction No.

1 Nothing that cOW1.sel say during the trial is evidence in

2 the case.

3 The evidence in a case consists of the testimony of the

4 witnesses and all physical or documentary evidence which has been

5 admitted.
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Crane v. State I 88 Nev.684, 687 (1972)Instruction No.

1 There are two kinds of evidence: direct and

2 circumstantial. Direct evidence is direct proof of a fact, such as

3 testimony of an eyewitness. Circumstantial evidence is indirect

4 evidence, proof of a chain of facts from which you could find· that

5 another fact exists, even though it has not been proved directly.

6 Such evidence may consist of any acts, declarations or circumstances

7 of the crime. You are entitled to consider both kinds of evidence.

8 The law permits you to give equal weight to both, but it is for you

9 to decide how much weight to give to any evidence.

10 If you are satisfied of the defendant's guilt beyond a

11 reasonable doubt, it matters not whether your judgment of guilt is

12 based upon direct or positive evidence or upon indirect and

13 ci+cumstantial evidence or upon both.

14 It is for you to deqide whether a fact has been proved by

15 circumstantial evidence. In making that decision, you must consider

16 all the evidence in the light of reason, common sense and experience.

l7 You should not be concerned with the type of evidence but

18 rather the relative convincing force of the evidence.
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State V. Lagan, 59 Nev. 24 (1938Instruction No.

1 A Third Information Supplementing Indictment is a formal

2 method of accusing a defendant of a crime. It is not evidence of any

3 kind against the accused, and does not create any pre~umption or

4 permit any inference of guilt.
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1 Every person charged with the commission of a crime shall

2 be presumed innocent unless the contrary is proven by competent

3 evidence beyond a reasonable doubt. The burden rests upon the

4 prosecution to establish every element of the crime with which the

5 defendant is charged beyond a reasonable doubt.

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26 Instruction No.

NRS 175.201; Cordova v. State,
116 Nev. 664 (2000)i Doyle v.
State, 112 Nev. 879 (1996)



1 A reasonable doubt is one based on reason. It is not mere

NRS 175.211Instruction Noo __

2 possible doubt, but is such a doubt as would govern or control a

3 person in the more weighty affairs of life. If the minds of the

4 jurors, after the entire comparison and consideration of all the

5 evidence, are in such a condition that they can say they feel an

6 abiding conviction of the truth of the charge, there is not a

7 reasonable doubt. Doubt to be reasonable must be actual, not mere

8 possibility or speculation.
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1 In every crime there must exist a union or joint operation

2 of act and intent.

3 The burden is always upon the prosecution to prove both act

4 and intent beyond a reasonable doubt.
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NRS 193.190; Garcia v. D_Ct., 117 Nev.
697 (2001); Chambers v. Stater 113
Nev. 974 (1997) ; Powell v. State, 113
Nev. 258 (1997)



Intent may be proved by circumstantial evidence. It rarely

2 can be established by any other means. While witnesses may see and

3 hear and thus be able to give direct evidence of what a defendant

4 does or fails to do, there can be no eyewitness account of a state of

5 mind with which the acts were done or omitted, but what a defendant

6 does or fails to do may indicate intent or lack of intent to com~it

7 the offense charged.

8 In determining the issue as to intent, the jury is entitled

9 to consider any statements made and acts done or omitted by the

10 accused, and all facts and circumstances in evidence which may aid

11 determination of state of mind.
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26 Instruction No.

MRS 193.200; Powell v. State, ~~3 Nev. 258
1997; Manning v. Warden, 99 Nev. 82 (1993);
Owens v. State, 100 Nev. 2B6, 289 f19841 j

Jensen v. Sheriff, 89 Nev.123, 126 (1973) j

Wilson v. state, 85 Nev. BS, 90 (1969); State
v. McNeil, S3 Nev. 428 (1931); State VB.
Rhodig, 101 Nev. 608, 611 (1985); Grant v.
State, 117 Nev. 427 (2001); Mathis vs. State,
82 Nev. 402; 406, (1966); State va. ThOmpson,
33

Nev. 209 (1909).



NRS 193.017Instruction No.

1 "Knowingly," imports a, knowledge that the facts exist which

2 constitutes the act or omission of a crime, and does not require

3 knowledge of its unlawfulness. Knowledge of any particular fact may

4 -be inferred from the knowledge of such other facts as should put an

5 ordinarily prudent person upon inquiry.
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1 The word "willfullyll when used in criminal statutes relates

2 to an act or omission which is done intentionally, deliberately, or

3 designedly, as distinguished from an act or omission done

4 accidentally, inadvertently or innocently.
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Robey v. State, 96 Nev. 459,
611 P. 2d 209 (1980) I City Council of
Reno v. Reno Newspapers, 105 Nev. 886,
894, 784 P 2d 974 (1989), Schertz v.
State, 109 Nev.
Ad. Op. No. 58 (1993)



1 The word "willfully," when applied to the intent with which

2 an act is done or omitted anq as used in my instructions, implies

3 simply a purpose or willingness to commit the act or to make the

4 omission in question. The word does not require in its meaning any

5 intent to violate law, or to injure another, or to acquire any

6 advantage.
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People v. Simms, ·10 CA 3d. 299 (1970)Instruction No.

1 Neither-side is required to call as witnesses all persons

2 who may have been present at any of the events disclos:ed by the

3 evidence or who may appear to have some knowledge of these events, or

4 to produce all objects or documents mentioned or suggested by the

5 evidence.
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NRS 47.040Instruction No.

1 It is the duty of attorneys on each side of a case to object

2 when the other side offers testimony or other evidence which counsel

3 believes is not· admissible.

4 When the court has sustained an objection to a question,

5 the jUry is to disregard the question. and may draw no inference from

6 the wording of it or speculate as to what the witness would have said

7 if permitted to answer.
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1 A person may be found liable for the commission of a crime

2 if the State proves beyond a reasonable doubt that he or she

3 committed the crimei. or by proving that the defendant is liable by

4 virtue of the doctrine of vicarious liability as an aider and abettor

5 or as a co-conspirator.
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1. A person is liable as a co-conspirator when two or more

parties make an agreement to commit an illega~ act.

The existence of a conspiracy 1~ usually established by

in£erence from the conduct of the parties.

2. A person may also be found liable for a crime as an

aider and abettor provided the State proves that the

defendant aids or abets in the commission of a crime if

he or she directly or indirectly counsels, encourages,

hires, commands, induces or otherwise procures another

to commit a crime

26 Instruction No.
Nunnery v. Dist. Ct., 124 Nev. 477,
480, 186 ~.3d 886, 888 (2008).



A conspiracy is an agreement between two or more persons

2 for an unlawful purpose. A person who knowingly does any act to

3 further the object of a conspiracy, or otherwise participates

4' therein, is criminally liable as a conspirator; however, mere

5 knowledge or approval of, or acquiescence, the object and purpose of

6 a conspiracy without an agreement to cooperate in achieving such

7 object or purpose does not make one a party to conspiracy.

8 Conspiracy is seldom susceptible of direct proof and is usually

9 established by inference from the conduct of the parties. A

10 conspiracy conviction may be supported by a coordinated series of

11 acts in furtherance of the underlying offense, sufficient to infer

12 the existence of an agreement.
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P.2d 901, 911 (1996)



1 An aider and abettor to a crime is equally as culpable as

2 the actual perpetrator of the crime.

3 A person is liable for the commission of the crime of

4 challenge to fight if he or she commits the acts constituting the

5 offense, or if he or she aids and abets another person in committing

6 the acts constituting the offense.

7 A person aids and abets in the commission of a crime of

8 challenge to fight if he or she:

9 Aids, promotes r encourages or instigates, by act or advice, the

10 commission of such crime with the intention that the crime be

11 committed.

12 The following elements of the offense must be proven beyond

13 a reasonable doubt.

1. The person does any act;

2. To assist another;

3. In committing the crime of Affray and/or Challenge to

Fight;

1.
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NRS 203.050Instruction ,No.

1 The elements of the crime Affray are:

2 1. Two or more persoOB;

3 2 . by agreement;

4 3 . fight if!. a public place;

5 4. to the terror of the citizens of this state;
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NRS 200.450Instruction No.

1 The elements of a Challe~ge to Fight Resulting in Death

2 with the Use of a Deadly Weapon are:

3 1.. A .person upon previous concert and. agreement;

4 2. Fights with any other person; or

5 3. Gives, sends or authorizes any other person to give or send

6 a challenge verbally or in writing to fight any other

7 person, the person giving, sending or accepting the

8 challenge to fight is guilty of the crime of challenge to

9 fight;

10 4. Should death ensue to a person in such fight, or should a

11 person die from injuries received in such fight, the person

12 causing or having any agency in causing the death, either by

13 fighting, or by giving, sending for himself or herself or

14 for any other person, or in receiving for himself or herself

15 or for any other person, the challenge to fight is guilty of

16 murder in the first degree.
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~ Count II of the Third Information Supplementing Indictment

2 ·charges both defendants as principles to the crime of a Challenge to

3 Fight Resulting in Death. If you find that the State has proven the

4 elements of that crime beyond a reasonable doubt, one or both of the

5 defendants are guilty of Murder in the First Degree. The Challenge

6 to Fight charge does not require the State to prove that the killing

? was perpetrated maliciously with premeditation or deliberation.

S Count IX of the Third Information Supplementing Indictment

9 charges ERNESTO MANUEL GONZALEZ with Murder of the First Degree under

10 two alte~native theories as allowed by law. Murder of the First

11 Degree is murder which is perpetrated by means of lying in wait or

12 committed maliciously with premeditation and deliberation.

13 With respect to ERNESTQ MANUEL GONZALEZ you must

14 unanimously agree that the defendant is guilty of murder based upo~

IS one or more of the alternative theories of Challenge to fight.

16 premeditated and deliberate murder and/or lying in wait. However, it

17 is not necessary that you unanimously agree upon the specific theory

lB by which the murder was committed.

19 In other words, if six of you agree that the defendant

20 committed the murder by actually killing the victim with malice,

21 premeditation and deliberation and three of you agree that the

22 defendant committed the murder by lying in wait and three of you

23 agree that the defendant committed the crime of Challenge to Fight

24 Resulting in Death, GONZALEZ is guilty of first degree murder.

25 III

26 III



NRS 200.010, NRS 200.030, NRS 200.450Instruction No.

l. The elements of each of these two different alternative

2 theories of murder are set forth elsewhere in these instructions.
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In regard to Count II of the Third Information

Supplementing Indictment the State has alleged a Challenge to Fight

Resulting in Death. The State has alleged that ERNESTO MANUEL

GONZALEZ actually committed the killing as a result of a challenge to

fight. The State alleged Murder of the First Degree in Count X based

upon a theory that the killing was done maliciously with

premeditation l deliberation and/or by lying in wait, as allowed by

law.

In order to find ERNE$TO MANUEL GONZALEZ guilty of murder

of the first degree you must unanimously agree that the State proved

beyond a reasonable doubt one or more of the alleged theories of

liability. However, it 1s not necessary that you unanimously agree

upon the specific theory by which the murder was committed.

In other words, if three of you agree that ERNESTO MANUEL

GONZALEZ committed the murder resulting from a challenge to fight,

and three of you agree that the defendant committed the killing with

malice aforethought, deliberation and premeditation, and six of you

agree that he lied in wait to commit the killing, then you may

properly find ERNESTO MANUEL GONZALEZ guilty of Murder of the First

Degree.
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In regard to Count II of the Third Information

Supplementing Indictment the state has alleged that CESAR VILLIGRANA

committed the crime of murder of the first degree as a result of an

alleged challenge to fight. When a person dies from injuries

received in such a fight, the person causing or having any agency in

causing tha death, either by fighting or by giving or sending for

himself or for any other person, the challenge to fight he or she- is

guilty of murder of the first degree. Specifically the state has

alleged that the defendant is guilty of the offense by virtue of

alternate theories of liability as allowed by law:

l. Conspiring with Jeffrey Pettigrew to fight, or by

2. Aiding and abetting Jeffrey Pettigrew in the fight.

You must unanimously agree that the defendant is guilty of

murder based upon one or more of the above two alternative theories.

However, it is not necessary that you unanimously. agree upon the

specific theory by Which the murder was committed.

If six of you agree that the defendant agreed (co~spired)

with Jeffrey Pettigrew to fight in a public place after a challenge

to fight was issued and accepted by fighting; and six of you agree

that the defendant aided and abetted Jeffrey Pettigrew after the

challenge to fight was issued and accepted by fighting, then you may

properly find the defendant guilty of murder.
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NRS 200.450Instruction No.

1 The allegation of Murder of the first degree contained in

2 Count II pursuant to a Challenge to Fight theory does not require the

3 State to prove that the killing was committed with malice

4 aforethought, deliberation and premeditation. The State is only

5 required to prove the elements of a challenge to fight beyond a

6 reasonable doubt.
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1 The crime of Battery with a Deadly Weapon consists of the

2 following elements:

3 1. The defendant did willfully and unlawfullYi

4 2 . Use force or violence;

3. Upon the person of another;

4, With the use of a deadly weapon.
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NRS 202.287Instruction No.

1 The crime of discharging a firearm within a structure

2 consists of the following elements:

3 1. A Defendant within a structure did;

4 2. maliciously or wantonly;

5 3. discharge a firearm within the structure; and

6 4. the structure was located in an area designated as a

7 populated area for the purpose of prohibiting the

a discharge of weapons.
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The elements of carrying a concealed weapon are as follows:

1. The Defendant did unlawfully;

2. Carry concealed upon his or her person any;

3. Pistol r revolver or other firearm.
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The elements of the crime of Murder are:

1. The' defendant did willfully and unlawfully;

2. kill a human being;

3. with malice aforethought, either express or implied .
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NRS 200.020Instruction No.

J. Exp'ress malice is that deliberate intention to unlawfully

2 take away the life of a fellow creature, which is manifested by

3 external circumstances capable of proof.

4 Malice may be implied 'when no considerable provocation

5 appears or when all the circumstances of the killing show an

6 abandoned and malignant heart.
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1 Malice aforethought, as used in the definition of murder,

2 means the intentional doing of a wrongful act without legal cause or

3 excuse, or what the law considers adequate provocation. The

4 condition of mind described as malice aforethought may arise, not

5 alone from ang~r, batred, revenge or from particular ill will, spite

6 or grudge toward the person killed, but may also result !rom any

7 unjustifiable or unlawful motive ar purpose to injure another, which

B proceeds from a heart fatally bent on mischief, or with reckless

9 disregard of consequences and social duty.

10 "Aforethought ll does not imply deliberation or the lapse of

11 considerable time. It only means the required mental state must

12 precede rather than follow the act.
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NRS 200.030Instruction No.

1 Murder is divided into two degrees.

2 Murder of the first degree is murder which is willful,

3 deliberate and premeditated.

4 Murder of the second degree is all other kinds of murder.
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1 Murder of the first degree is murder which is perpetrated

2 by means of any kind of willful, deliberate, and premeditated

3 killing. All three elements--willfulness, deliberation, and

4 premeditation--must be proven beyond a reasonable d9ubt before an

5 accused can be convicted of first-degree murder.

6 Willfulness is the intent to kill. There need be no

7 appreciable space of time between formation of the intent to kill and

8 the act of killing.

9 Deliberation is the process of determining upon a course of

10 action to kill as a result of thought, including weighing the reasons

11 for and against the action and considering the consequences of the

12 action.

13 A deliberate determination may be arrived at in a short

14 period of t~me. But in all cases the determination must not be

15 . formed in passion, or if formed in passion, it must be carried out

16 after there has been time for the passion to subside and deliberation

17 to occur. A mere unconsidered and rash impulse is not deliberate,

18 even though it includes the intent to kill.

19 Premeditation is a design, a determination to kill,

20 distinctly formed in the mind by the time of the killing.

21. Premeditation need not be for a day, an hour, or even a

22 minute. It may be as instantaneous as successive thoughts of the

23 mind. For if the jury believes from the evidence that the act

24 constituting the killing has been preceded by and has been the

25 III

26 III



1 result of premeditation, no matter how rapidly the act follows the

2 premeditation, it is premeditated.

3 The law does not undertake to measure in uni ts af time the

4 length of the period during which the thought must be pondered before

5 it can ripen into an intent to kill which is truly deliberate and

6 premeditated. The time will vary with different individuals and

7 under varying circumstances.

8 The true test is not the duration of time, but rather the

9 extent of the reflection. A cold, calculated judgment and decision

10 may be arrived at in a short period of time, but a mere unconsidered

11 and rash impulse, even though it includes an intent to kill, is not

12 deliberation and premeditation as will fix an unlawful killing as

13 murder of the first degree.
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NRS 200.040Instruction No.

1 Manslaughter is the unlawful killing of a human being

2 without malice express or implied, and without a mixture of

3 deliberation. Manslaughter may be voluntary, upon a sudden heat of

4 passion, caused by a provocation apparently sufficient to make the

5 passion irresistible; or, involuntary, in the commission of the

6 unlawful act, or a lawful act without due caution or circumspection.
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1 In cases of voluntary manslaughter, there ~ust be a serious

2 and highly provoking injury inflicted upon the person killing,

3 sufficient to excite an irresistible passion in a reasonable person,

4 or an attempt by the person killed to commit a serious personal

5 injury on the person killing.

6 The killing must be the result of that sudden, violent

7 impulse of passion supposed to be irresistible, for, if there should

8 appear to have been an interval between the assault or provocation

9 given for the killing, sUfficient for the voice of reason and

10 humanity to be heard, the killing shall be attributed to deliberate

11 revenge and punished as murder.
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NRS 200.070Instruction No.

1 Involuntary manslaughter is the killing of a human being,

2 without any intent to do so, in the commission of an unlawful act, or

3 in the commission of a lawful act which probably might produce such a

4 consequence in an unlawful manner.
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1 Lying in wait is defined by law as watching, waiting, and

2 concealment from the person killed with the intention of killing or

3 inflicting bodily injury upon that person.
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1 If you find the defendant committed the offense of First

2 Degree Murder, Second Degree Murder, or Voluntary Manslaughter, then

3 you must further determine whether the defendant used a firearm pr

4 other deadly weapon during the commission of the offense. You should

5 indicate your finding by checking the appropriate box on the verdict

6 form. The burden is on the State to prove beyond a reasonable doubt

7 that a firearm or other deadly weapon was used during the commission

8 of the offense.

9 A deadly weapon is defined as follows:
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1. Any instrument which, if used in the ordinary manner

contemplated by its design and construction, will or is

likely to cause substantial bodily harm or death; or

2. Any weapon, device, instrument, material or substance

which, under the circumstances in which it is used,

attempted to be used or threatened to be used I is

readily capable of causing substantial bodily harm or

death.
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1 The Third Information Supplementing the Indictment in Count

2 IX charges ERNESTO MANUE:L GONZALEZ with Murder which includes the

3 offense of Murder in the First Degree and also necessarily includes

4 the lesser included offenses of Murder in the Second Degree,

5 Voluntary Manslaughter and Involuntary Manslaughter. The defendant

6 may only be convicted of one of these offenses.

7 You should first examine the evidence as it applies to

8 Murder in the First degree. If you unanimously agree that the

9 defendant is guilty of Murder in the First Degree, you should sign

10 the appropriate Verdict form and request the bailiff to return you to

11 court.

12 If you can not agree that the defendant is guilty of Murder

13 in the First Degree, you should then examine the evidence as it

14 applies to Murder in the Second Degree. If you unanimously agree

15 that the defendant is guilty of Murder in the Second Degree, you

16 should sign the appropriate Verdict form and ask the bailiff to

17 return you to court.

18 If you can not unanimously agree that the de£endant is

19 guilty of Murder in the Second Degree, then you should examine the

20 evidence as it applies to Voluntary Manslaughter. If you unanimously

21 agree that the defendant is guilty of the crime of Voluntary

22 Manslaughter, you should sign the appropriate Verdict form and

23 request the bailiff to return you to court.

24 If you can not unanimously agree that the defendant is

25 guilty of Voluntary Manslaughter, then you should examine the

26 evidence as it applies to Involuntary Manslaughter. If you
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1 unanimously agree that the defendant is guilty of the crime of

2 Involuntary Manslaughter, you should sign the appropriate Verdict

3 form and request the bailiff to return you to court.

4 The defendant, of course, can be found Not Guilty of all

5 the offenses enumerated.
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1 To constitute the crime of Murder there must be in addition

2 to the death an unJ.awful act which was a proximate cause of the

3 death. The proximate cause of a death is a cause which. in natural

4 and continuous sequence, produces the death, and without which the

5 death would not have occurred.

6 There- may be more than one proximate cause of a. death.

7 When the conduct of two or more persons is a substantial factor in

8 bringing about -the death of the victim, each person is' a proximate

9 cause of the death. A criminal defendant will not be relieved of

10 criminal liability for Murder when his action was a substantial

11 factor in bringing about the death of the victim, even if the actions

12 of another person also contribute to bringing about the death.
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NRS 199.480 and NRS 200.010 and NRS 200.030Instruction No.

l The elements of the offense of conspiracy to commit murder

2 are as follow:

3 1. Two or more persons agree;

4 2. to unlawfully kill another human being.

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

53')2-



1 A person is qualified to testify as an expert if he or

2 she has special knowledge, skill, experience, training, or

3 education sufficient to qualify him as an expert on the subject

4 to which his or her testimony relates.

-5 Duly qualified experts may give their opinions on

6 questions in controversy at a trial. To ass±st you in deciding

7 such questions, you may consider the opinion with the reasons

8 given for it, if any, by the expert who gives the opinion. You

9 may also consider the qualifications and credibility of the

10 expert.

11 You are not bound to accept an expert opinion as

12 conclusive, but should give to it the weight to which you find

13 it to be entitled. You may disregard any such opinion if you

14 find it to be unreasonable.
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l The right of self-defense is not available to an original

2 aggressor, that is a person who has sought a quarrel with the design

3 to force a deadly issue and thus through his fraud, contrivance or

4 fault, to create a real or apparent necessity for making a felonious

5 assault.

6 However, where.a person, witbout voluntarily seeking I

7 provoking, inviting, or willingly engaging in a difficulty of his own

8 free will, is attacked by an assailant, he has the right to stand his

9 ground and need not retreat when faced with the threat of deadly

~o force.
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1 If you find that there was a challenge to fight issued and

2 accepted between the Hells Angels and the Vagos, and that the parties

3 voluntarily entered into mutual combat with the deceased, knowing, or

4 having reason to believe, that it would or probably may result in

5 death or serious bodily injury to himself or to the deceased, the

5 defendant cannot claim self-defense or defense of others.
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1 During an attack upon a group, a defendant's intent to kill

2 need not be direc,!=ed at any one individual. It is enough if the

3 intent to kill is directed at the group_
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1 Evidence that the defendant, Ernesto Manuel Gonzalez fled

2 the scene immediately after the commission of a crime to evade arrest

3· supports an in£erence of consciousness of guilt~
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A criminal gang means:

1. Any combination of persons;

2. Organized formally or informally, so constructed that

the organization will continue its operation even if

individual members enter or leave the organization

Which:

a. Has a common name or identifying symbol

b. Has particular conduct, status and custom indicative

of it; and

c. Has as one of its common activities engaging in

criminal activity punishable as a felony, other

than the conduct which constitutes the primary

offense.
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The Elements of the Gang Enhancement are as follows:

1. The defendant committed the crime;

2. For the benefit of, at the direction of, or in

affiliation with a criminal gang;

3. With specific intent to promote, further or assist the

activities of the criminal gang.
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1 Gang evidence is not admissible to show that the defendant

2 is a bad person or has a criminal propensity. It allows such evidence

3 to be considered only On the issues germane to the gang enhancement,

4 the motive for the crime and the credibility of witnesses.
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1 You are not called upon to return a verdict as to the guilt

2 or innocence of any other person than the defendant. If the evidence

3 convinces you beyond a reasonable doubt of the guilt of the accused,

4 you should so find, even though you may believe one or more other

5 persons are also guilty.
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1 To the jury alone belongs the duty of weighing the evidence

2 and determining the credibility of the witnesses. The degree of

3 credit due a witness should be determined by his or her character,

4 conduct, manner upon the stand, fears, bias, impartiality,

5 "reasonableness or unreasonableness of the statements he or she makes,

6 and the strength or weakness of his or her recollections, viewed in

7 the light of all the other facts in evidence.

8 If the jury believes that any witness has willfully sworn

9 falsely, they may disregard the whole of the evidence of any such

10 witness.
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1 Inconsistencies or discrepancies in the testimony of a

2 witness, or between the testimony of different witnesses, mayor may

3 not cause the jury to discredit such testimony. Two or more persons

4 witnessing an incident or transaction may see or hear it differently;

5 an innocent misrecollection. like failure to recollect, is not an

6 uncommon experience. In weighing the effect of a discrepancy,

7 consider whether it pertains to a matter of importance, or an

a unimportant detail, and whether the discrepancy results from innocent

9 error or willful falsehood.
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1 A witness who has special knowledge, skill, experience,

2 training or education in a particular science, profession or

3 occupation is an expert witness. An expert witness may give an

4 opinion as to any matter in which the witness is skilled.

5 You should consider such expert opinion and weigh the

6 reasons, if any, given for it. You are not bound, however, by such

7 an opinion. Give it the weight to which you deem it entitled,

8 whether that be great or slight, and you may reject it, if, in your

9 judgment, the reasons given for it are unsound.

10 The opinions of experts are to be considered by you in

11 connection with all other evidence in the case_ The same rules apply

12 to expert witnesses that apply to other witnesses in determining the

13 weight or value of such testimony.
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1 On arriving at a verdict in this case, you shall not

2 discuss or consider the subject of penalty or punishment as that is a

3 matter which will be decided later and must not in any way affect

4 your decision as to the innocence or guilt of the defendant.
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1 Although you are to consider only the evidence in the case

2 in reaching a verdict, you must bring to the consideration of the

3 evidence your everyday common sense and judgment as reasonable men

4 and women. Thus, you are not limited solely to what you see and hear

5 as the witnesses testify. You may draw reasonable inferences which

6 you feel are justified by the evidence~ keeping in mind that such,

7 inferences should not be based on speculation or guess.

8 A verdict may never be influenced by sympathy, passion,

9 prejudice, or public opinion. Your decision should be the product of

10 sincere judgment and sound discretion in accordance with these rules

11 of law.
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State v. Hall, S4 Nev. 213 (1932)i

wilkins v. State, 96 Nev. 367 (1980)Instruction No.

1 It is your duty as jurors to consult with one another and

2 to deliberate, with' a view of reaching an agreement, if you can do so

3 without violence to your individual judgment. You each must decide

4 the case for yourself, but should do so only after a consideration of

5 the case with your fellow 'jurors, ·and you should not hesitate to

6 change an opinion when convinced that it is erroneous. However, you

7 should not be influenced to vote in any wayan any question submitted

B to you by the single fact that a majority of the jurors, or any of

9 them, favor such a decision. In other words, you should not

10 surrender your honest convictions concerning the effect or weight of

11 evidence for the mere purpose of returning a verdict or solely

12 because of the opinion of the other jurors~
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Upon retiring to the jury room you will select one of your

number to act as foreperson, who will preside over your deliberations

and who will sign a verdict to which you agree.

When all twelve (12) of you have agreed upon a verdict, the

foreperson should sign and date the same and request the Bailiff to

return you to court.
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CODE: 2630
DAVID R. HOUSTON, ESQ.
Nevada BarNo. 2131
LAW OFFICE OF DAVID R. HOUSTON
432 Court Street
Reno, Nevada 89501
(775) 786-4188
Attorney for Defendant

7 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

8 IN AND FOR THE COUNTY OF WASHOE.

9 * * *
10

11 THE STATE OF NEVADA,

12

13
vs.

Plaintiff, Case No. CRll-1718

Dept. No. 4

15

14 ERNESTO MANUEL GONZALEZ,

Defendant.
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OBJECTIONS TO STATE'S PROPOSED JURY INSTRUCTIONS

Comes now, Emesto Manuel Gonzalez, by and through his attorneys, David R Houston, Esq.

and Ken Lyon, Esq., and enters his Objections to the Staters Proposed Jury fustructions. These

objections are based upon the attached memorandum ofpoints and authorities, Exhibit 1 (State's

Proposed Jury Instructions), the records and pleadings on file in this case, and any oral argument which

the court may require at the hearing on the instructions.

MEMORANDUM OF POINTS AND AUTHORITIES

Because the Staters proposedjury instructions are unnumbered, this memorandum refers to

them by the page numbers used in Exhibit 1, which contain the State's proposed instructions as

delivered to Mr. Gonzalez.
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1. State's proposed jury instructions p. 4:

Nothing that counsel say during the trial is evidence in the case. The evidence in a
case consists of the testimony of the witnesses and all physical or documentary evidence
which has been admitted.

This instruction is an incomplete effort to merge fragments of 9th Cir. Criminal Jury

Instructions 3.6 and 3.7 -- the instructions on what is and is not evidence at trial. The full instructions

look like this:
3.6 WHAT IS EVIDENCE

The evidence you are to consider in deciding what the facts are consists of:
1. the sworn testimony of any witness; and
2. the exhibits received in evidence; and
3. any facts to which the parties have agreed.

3.7 WHAT IS NOT EVIDENCE
In reaching your verdict you may consider only the testimony and exhibits

received in evidence. The following things are not evidence and you may not consider
them in deciding what !be facts are:

1. Questions, statements, objections, and arguments by the lawyers are not
evidence. The lawyers are not witnesses. Although you must consider a lawyer's
questions to understand the answers of a witness, the lawyer's questions are not evidence.
Similarly, what the lawyers have said in their opening statements, [will say in their]
closing arguments and at other times is intended to help you interpret the evidence, but it
is not evidence. Ifthe facts as you remember them differ from the way the lawyers state
them, your memory of them controls.

2. Any testimony that I have excluded, stricken, or instructed you to disregard is
not evidence. In addition, some evidence was received only for a limited purpose; when I
have instructed you to consider certain evidence in a limited way, you must do so.

3. Anything you may have seen or heard when the court was not in session is not
evidence. You are to decide the case solely on the evidence received at the trial. I

2. State's proposed jury instructions p. 5:

There are two kinds of evidence: direct and circumstantial. Direct evidence is
direct proof of a fact, such as testimony of an eyewitness. Circumstantial evidence is
indirect evidence, proof of a chain of facts from which you could find that another fact
exists, even though it has not been proved directly. Such evidence may consist of any
acts, declarations or circumstances of the crime. You are entitled to consider both kinds
of evidence. The law permits you to give equal weight to both., but it is for you to decide
how much weight to give to nay evidence.

26 1Manual ofModel Criminal Jwy Instnmtions for the District Courts ofthe Ninth Circuit, Ninth Circuit Jury Instructions
Committee (2010), Instructions 3.6 and 3.7 atpp. 40-41.
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If you are satisfied of the defendant's guilt beyond a reasonable doubt, it matters
not whether your judgment of guilt is based upon direct or positive evidence or upon
indirect and circumstantial evidence or upon both.

It is for you to decide whether a fact has been proved by circumstantial evidence.
In making that decision, you must consider all the evidence in the light ofreason,
common sense and experience.

You should not be concerned with the type of evidence but rather the relative
convincing force of the evidence. Crane v. State, 88 Nev. 684, 504 P.2d 12 (1972)

This proposed instruction starts offwith a quote from the Crane· instructions, but then adds self

serving verbiage which doesn't appear in the holding. Mr. Gonzalez suggests the actual language of

the instructions, approved by the Nevada Supreme Court in their holding in Crane, is more appropriate

to this case:

"There are two classes of evidence recognized and admitted in Courts ofJustice,
upon either ofwhich juries may lawfully find the accused guilty of crime. One is direct or
positive testimony ofany eye witness to the commission of the crime, and the other is
proofby testimony of a chain of circumstances pointing sufficiently strong to the
commission of the crime by the defendants, and which is known as circmnstantial
evidence.

"Such evidence may consist of any acts, declarations or circumstances admitted in
evidence tending to prove the commission of the crime.

"Ifyou are satisfied of defendants! guilt beyond a reasonable doubt, it matters not
whether your judgment oftheir guilt is based upon direct and positive evidence or on
indirect and circumstantial evidence, or upon both."

"If the evidence in, this case is susceptible oftwo constructions or interpretations,
each of which appears to you to be reasonable, and one ofwhich points to the guilt of the
defendants, and the other to their innocence, it is your duty, under the law, to adopt that
interpretation which will admit of the defendants' innocence, and reject that which points
to their guilt.

"You will notice that this rn1e applies only when both of the two possible
opposing conclusions appear to you to be reasonable. If, on the other hand, one of the
possible conclusions should appear to you to be reasonable and the other to be
unreasonable, it would be your duty to adhere to the reasonable deduction and to reject
the unreasonable, bearing in mind, however, that even if the reasonable deduction points
to defendants! guilt, the entire proof must carry the convincing force required by law to
support a verdict of guilt." 2

and to these instructions should be added this one:

2 Crane v. State, 88 Nev. 684, at 687, fn. 3 and 4, 504 P.2d 12 (1972). See also Terrano v. State, 59 Nev. 247, at 260, 91
P.2d 67 (1939) ("The c()urt instructs the jury that if the jury finds facts established by the evidence beyond a reasonable
doubt which may consistently lead to a theory of innocence as well as to a theory ofguilt, you are bOWld to follow the
theory of innocence and acquit the defendant.")

3

5'741
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For circumstantial evidence, alone, to be sufficient to sustain a conviction, the
circumstances all taken together must: (1) exclude to a moral certainty every hypothesis
but the single one of guilt; and (2) establish that single hypothesis of guilt heyond a
reasonable doubt3

3. State's proposed jury instructions p. 7:

Every person charged with the commission of a crime shall be presumed
innocent unless the contrary is proved by competent evidence, and the burden rests
upon the prosecution to establish every element of the crime with which the defundant
is charged beyond a reasonable doubt.

This proposed instruction on the presumption of innocence is only a part of the usual

instruction. Consequently, there axe a munber of things left out entirely, like flreasonable doubt ... ilia

the Defendant is the person who committed the offense" and "Ifyou have a reasonable doubt as to the

guilt of the Defendant, he is entitled to a verdict ofnot guilty." The full instruction should look like

this:
22

l3

2.

l5

l6

l7

lB

19

20

The Defendant is presumed innocent until the contrary is proved. 1ms
presumption places upon the State the burden ofproving beyond a reasonable doubt
every material element of the crime charged and that the Defendant is the person who
committed the offense.

A reasonable doubt is one based on reason. It is not mere possible doubt but is
such a doubt as would govern or control a person in the more weighty affairs of life. If
the minds ofthe jurors, after the entire comparison and consideration of all the
evidence, are in such a condition that they can say they feel an abiding conviction ofthe
truth of the charge, there is not a reasonable doubt. Doubt to be reasonable must be
actual, not mere possibility or speculation.

2l

22

23

2.

25

26

3 The jwy instruction offered here iB taken from the Legislative Counsel Bureau's annotations to NRS 48.025, citing to
Buchanan v. State, 119 Nev. 201, at 217, 69 P.3d 694 (2003) ("Circumstantial evidence alone can certainly sustain a
criminal conviction. However, to be sufficient, all the circumstances taken together must exclude to a moral certainty every
hypothesis but the single one of guilt."); Kinna v. State, 84 Nev. 642, 646, 447 P.2d32, 34 (1968) (ItIfthe circumstances, all
taken together, exclude to a moral certainty every hypothesis but the single one ofguilt, and establish that one beyond a
reasonable doubt, they are sufficient. ''); State v. Snyder, 41 Nev. 453, at 461, 172 P. 364 (1918) (''Ifthe circumstances, all
taken together, exclude to a moral certainty every hypothesis but the single one of guilt, and establish that one beyond a
reasonable doubt, they are sufficient It); State v. Fronhofer, 38 Nev. 448, at 461, 150 P. 846 (1915) (where circumstances
alone are relied upon, "if there be no probable hypothesis of guilt consistent, beyond a reasonable doubt, with the facts of
the case, the defendant must be acquitted."); State v. Mandich, 24 Nev. 336, 54 P. 516 (1898) ("If the circum.atances, all
taken together, exclude to a moral certainty every hypothesis but the single one of guilt, and establish that one beyond a
reasonable doubt, they are sufficient."); State v. Rover, 13 Nev. 17, at 23 (1878) (''The evidence against the accused must
be such as to exclude, to a moral certainty, every hypothesis but that ofhis guilt ofthe offense imputed to him.").
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Ifyou have a reasonable doubt as to the guilt of the Defendant, be is entitled to a
verdict ofnot guilty.4

4. Stale's proposed jury instructions pp. 21-22:

Couut IT of the Third Information Supplementing Indictment charges both
defendants as principles to the crime of a Challenge to Fight Resulting in Death. Ifyou
[rnd that the State has proven the elements of that crime beyond a reasonable doubt, one
or both of the defendants are guilty ofMurder iu the First Degree. The Challenge to Fight
charge does not require the State to prove that the killing was perpetrated maliciously
with premeditation or deliberation.

Couut IX of the Third Informatiou Supplementing Indictment charges ERNESTO
MANUEL GONZALEZ with Murder of the First Degree uuder two alternative theories
as allowed by law. Murder of the First Degree is murder which is perpetrated by means
of lying in wait or committed maliciously with premeditation and deliberation. With
respect to ERNESTO IvlANUEL GONZALEZ you must unanimously agree that the
defendant is guilty ofmurder based upon one or more of the alternative theories of
Challenge to fight, premeditated and deliberate murder and/or lying in wait. However, it
is not necessary that you unanimously agree upon the specific theory by which the
murder was committed.

In other words, if six ofyou agree that the defendant committed the murder by
actually killiog the victim with malice, premeditation and deliberation and three ofyou
agree that the defendant committed the murder by lying in wait and three ofyou agree
that the defendant committed the crime of Challenge to Fight Resulting iu Death,
GONZALEZ is guilty of first degree murder.

The elements of each of these two different alternative theories ofmurder are set
forth elsewhere in these instructions.

This proposed instruction misstates the law. While the State may plead and argue alternative

theories of liability in a single count,5 without requiring jury unani.mity on one of the alternative

theories,6 it has cited to no authority which permits a less than unanimous verdict reached by patching

together different theories of liability contained in different counts and based on different statutory

provisions.

4 Bolin v. State, 114 Nev. 503, at 530,960 P.2d 784 (1998); Evans v. State, 112 Nev. un, at 1190-91, 926 P.2d 265
(1996); Barone v. State, 109 Nev. 778, at 780,858 P.2d27 (1993); Lordv. State, 107 Nev. 28, 806 P.2d 548 (1991); Beets
v. State, 107 Nev. 957, at 963,821 F.2d 1044 (1991).
S See NRS 173.075(2) "It may be alleged in a single count that the means by which the defendant committed the offense are
unlmown or that the defendant committed it by one or more specified means."
6 Schadv. Arizona, 501 U.S. 624, at640-43 (1991); Walker v. State, 113 Nev. 853, at 870, 944 P.2d 762 (1997).
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The State's change of theory at mid-trial, in which multiple counts become a single offense for

purposes ofjury consideration, violates the mle against multiplicity.7

A multiplicitous indictment is "one charging the same offense in more than one
count. ..8 An indictment that charges a single offense in several counts violates the rule
against multiplicity.' We have stated that "[t]he general test for multiplicity is that
offenses are separate if each requires proof of an additional fact that the other does not."IO
It follows that •• , "[0]ffenses are ... not multiplicitous when they occur at different times
and different places, because they cannot then be said to arise out of a single wrongful
act." r "ll

To avoid unfair prejudice to the defendant, the State must elect between multiplicitous counts

before trial.12 This is so because multiplicitous charges uimproperly prejudice a jury by suggesting that

a defendant has committed not one but several crimes.n13 Multiplicitous counts also afford the State an

unfair advantage by increasing the likelihood that the jury will convict on at least one count, ifonly as

the result of a compromise verdict. The fact that even the State is confused about the differences

between the charges in Connts II, V and VII' highlights the potential for jury confusion and prejudice.

5. State's proposed jury instructions p. 23

In regard to Connt II of the Third Information Supplementing Indictment the State
has alleged a Challenge to Fight Resnlting in Death. The State has alleged that
ERNESTO MANUEL GONZALEZ actually committed the killing as a result of a
challenge to fight. The Stale alleged Murder of the First Degree in Connt X 15 based npon
a theory that the killing was done maliciously with premeditation, deliberation and/or by
lying in wait, as allowed by law.

In order to find ERNESTO MANUEL GONZALEZ guilty ofmurder of the first
degree you must unanimously agree that the State proved beyond a reasonable doubt one

7 Milanovich v. United States, 365 U.S. 551 at 554-55 (1961).
8 Citing to United States v. Sue, 586 F.2d 70, at 71 n.l (8th Cir. 1978).
9 Citing to United States v. UCO Oil Co" 546 F.2d 833, 835 (9th Cir. 1976),
10 Gordon v, District Court, 112 Nev. 216, 229, 913 P.2d240, 249 (1996).
II Bedardv. State. 118 Nev. 410, at 413, 48 P.3d46 (2002), quoting State v, Woods, 825 P,2d 514,521 (Kan, 1992)
(quoting State v. Howard, 763 P.2d 607,610 (Kan. 1988).
12 United States v. Bradsby, 628 F2d 901. 905 (5th Cir, 1980); Gordon v, District Court, 112 Nev. 216, 229, 913 P.2d 240,
249 (1996).
13 United States v. Reed, 639 F.2d 896, 904 (2d Cir. 1981).
14 See the State's proposedjury instruction at p. 23, discussed next in sequence.
15 The State apparently means Count IX here, rather than X ofthe Third Information Supplementing Indictment, which
charges conspiracy rather than "Murder ofthe First Degree. II

6
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or more of the alleged theories of liability. However, it is not necessary that you
unanimously agree upon the specific theory by which the murder was committed.

In other words, if three ofyou agree that ERNESTO MANUEL GONZALEZ
committed the murder resulting from a challenge to fight, and three ofyou agree that the
defendaut committed tha killing with malice aforethought, deliberation aud
premeditation, and six of you agree that he lied in wait to commit the killing, then you
may properly flnd ERNESTO MANUEL GONZALEZ guilty ofMurder of the First
Degree. Schadv. Arizona, 501 U.S.624 (1991)

This Instruction suffers from the same defects as the one discussed above, by confusing Counts

II aud VI.

6. State's proposed jury instructions p. 31:

Malice aforethought, as used in the definition ofmurder, means the intentional
doing of a wrongful act without legal cause or excuse, or what the law considers
adequate provocation. The condition of mind described as malice aforethought may
arise, not alone from anger, hatred, revenge or from particular ill will, spite or grudge
toward the person killed, but may also result from any unjustifiable or unlawful motive
or pwpose to injure another, which proceeds from a heart fatally bent on mischief, or
with reckless disregard of consequences and social duty.

"Aforethought" does not imply deliberation or the lapse ofconsiderable time.
It only means the required mental state mustprecede rather than follow the act.

The second paragraph of this instruction misstates the law, and tends to lower the State's burde

ofproof. The first part ofit is based on an instruction in Kazalyn v. State, but omits the element of

unlawfulpurpose and design:

"Malice aforethought does not imply deliberation or the lapse of any
18 considerable time between the malicious intention to injure another and the actual

execution of the intention but denotes rather an unlawfulpurpose and design in
19 contradistinction to accident and mischance.n16

20 The second sentence of the paragraph glosses over the nature of the required mental state,

21 which was misstated in the first sentence, as though there was no more to consider on the subject. This

22 tends to mislead the jury, since there is more to the subject than the instruction discusses.

23

24

25

26

16 108 Nev, 67, at 76,825 P.2d578 (1992), citing to Payne v. State, 81 Nev. 503, at 508-09, 406 P2d 922 (1965).

7
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Kazalyn instructions were later disapproved by the Nevada Supreme COurt17 because of their

under-emphasis of the deliberation factor, -and the tendency to erase the distinction between first and

second degree murder - a defect shared by this proposed instruction.

7. State's proposed jury instructions p. 32:

nMurder of the second degree is all other kinds of murder. II

This proposed instruction skips over the intent requirements to prove the crime, avoids stating

any theory afMr. Gonzalez's committing second degree murder, and omits every element of the crime

as charged in this case. Since the State's charging language in Count V of the Fourth Ameuded

Information is both confused and confusing, the State has an obligation to the jury to clarify it. It

certainlyisn't for I\1r. Gonzalez or this Court to guess what 1he prosecutor had in mind when the count

was drafted.

8. State's proposed jury instructions p. 35:

Manslaughter is the unlawful killing of a human being without malice express or
implied, and without a mixture of deliberation. Manslaughter may be voluntary, upon a
sudden heat ofpassion, caused by a provocation apparently sufficient to make the
passion irresistible; or, involuntary, in the commission of the unlawful act, or a lawful
act without due caution or circumspection.
NRS 200.040

'This proposed instruction misstates NRS 200.040(2), which uses the mandatory word "must"

instead of the pennissive "may.1t

9. State's proposed jury instructions p. 36:

In cases ofvoluntary manslaughter, there must be a serious and highly
provoking injury inflicted upon the person killing, sufficient to excite an irresistible
passion in a reasonable person, or an attempt by the person killed to commit a serious
personal injury on the person killing.

The killing must be the result of that suddeu, violent impulse ofpassion
supposed to be irresistible, for, if there should appear to have been an interval between
the assault or provocation given for the killing, sufficient for the voice of reason and
hUillaTdty to be heard, the killing shall be attributed to deliberate revenge and puuished
as murder. NRS 200.050; NRS 200.060

17 See Byford'V. State, 116 Nev. 215, at 234-37, 994 P.2d 700 (2000).

8
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Since there is no evidence that Mr. Pettigrew inflicted "a serious and higWy provoking injury"

upon Mr. Gonzalez, "sufficient to excite an irresistible passion in a reasonable person, or an attempt by

the person killed to commit a serious personal injury on the person killing," it is difficult to see why

this proposed instruction has been included, other than that it would tend to inflame the jury against

Mr. Gonzalez by emphasizing a supposed lack of provocation.

10. State's proposed jury instructions pp. 40-41:

The Third Information supplementing lbe Indictment in Count IX (now Count
VI in lbe Fourth Amended InfoIlDation) charges ERNESTO MANUEL GONZALES
with Murder which includes the offense ofMurder in the First Degree and also
necessarily includes the lesser included offenses of Murder in the Second Degree,
Voluntary Manslaughter and Involuntary Manslaughter.

The defendant may only be convicted ofone ofthese offenses.
You should first examine the evidence as it applies to Murder in the First

degree. Ifyou unaninlously agree !bat lbe defendant is guilty of Murder in !be First
Degree, you should sign the appropriate Verdict form and request the bailiff to return
you to court.

Ifyou can not agree lbat lbe defendant is guilty ofMurder in lbe First Degree,
you should then examine the evidence as it applies to Murder in the Second Degree. If
you unanimously agree that the defendant is guilty of Murder in the Second Degree,
you should sign the appropriate Verdict form and ask the bailiff to return you to court.

Ifyou can not unaninlously agree lbat lbe defendant is guilty of Murder in lbe
Second Degree. then you should examine the evidence as it applies to Voluntary
Manslaughter. Ifyou unanimously agree that the defendant is guilty ofthe crime of
Voluntary Manslaughter, you should sign lbe appropriate Verdict fOIlD and request lbe
bailiff to return you to court.

Ifyou can not unaninlously agree !bat lbe defendant is guilty of Voluntary
Manslaughter, lben you should examine lbe evidence as it applies to Involuntary
Manslaughter. Ifyou unaninlously agree lbat lbe defendant is guilty oflbe crime of
Involuntary Manslaughter, you should sign lbe appropriate Verdict form and request lbe
bailiff to return you to court.

The defendant, of course, can he found Not Guilty of all lbe offenses
enumerated. Green v. State, 119 Nev. 542 (2003)

The phrasing ofthis lengthy proposed "transition instruction" overemphasizes the importance

of a conviction ofthe defendant. 'The idea that the jury might !lof course" find the defendant not guilty

appears only at the end ofthe instruction, as though it was an afterthought. Ibis phrasing suggests that

the Court believes the defendant should be convicted of something, with acquittal only as a last resort.

To avoid interfering with the jury's deliberations, Mr. Gonzalez suggests this instruction, based on the
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decision inState v. LeBlanc, 924 P.2d 441, at 442 (Ariz. 1996), cited to in the State's authority, Green

v. State, 119 Nev. 542, at 546, 80 P.3d 93 (2003):

The Information in this case charges Open Murder, which includes the offense
ofMurder in the First Degree and also necessarily includes the lesser included offenses
ofMurder in the Second Degree, and Involuntary Manslaughter.

The defendant may only be convicted of one ofthese offenses. You may find
him not guilty of any or all of them.

The jury may deliberate on a lesser offense if it either (I) finds the defendant not
guilty on the greater charge, or (2) after reasonable efforts cannot agree whether to
acquit or convict on that charge.

You cannot find the defendant guilty of the lesser offense uuless you find that
the State has proved each element ofthe lesser offense beyond a reasonable doubt.

The Standard Arizona Criminal Jury Instructions!S (No. 22) phrase their "transition

instructions" this way, which is both fairly and concisely stated:

The crime of [ 1 includes the lesser offense of[ ]. You
may consider the lesser offense of [ 1 if either

I. you find the defendant not guilty of [insert the greater offense]; or
2. after full and careful consideration ofthe facts, you cannot agree on whether

to fInd the defendant guilty or not guilty of [insert the greater offense].
You cannot find the defendant guilty of [insert the lesser offense] uuless you find

that the State has proved each element of [insert the lesser offense] beyond a reasonable
doubt.

11. State's proposed jury instructions p. 48:

Ifyou find that there was a challenge to fight issued and accepted between the
Hells Angels and the Vagos, and that the parties voluntarily entered into mutual combat
with the deceased, knowing, or having reason to believe, that it would or probably may
result in the death or serious bodily injury to himself or to the deceased, defendant cannot
claim self-defense or defense of others. Wilmeth v. State, 96 Nev. 403, 610 P.2d 735
(1980).

This proposed instruction is tl misstatement ofNRS 200.450, which applies to individuals

persons, and not to groups. This is obvious from the common law meaning of the term "challenge to

fight": IlA challenge to fight is a summons or invitation, given by one person to another. to engage in a

26 18 StandardArizona Criminal Jury Instructions (2008), p. 26, available online at
http://www.azbar.orglmedia/588321standard criminal instr.pdf
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l personal combat; a request to fight a duel. A criminal offense.,,19 This meaning is also clear from the

2 language ofthe statute itself, which refers to "a person" rather than collective challenges from one

3 group to another, and is directed only against the persons giving, sending, receiving or accepting the

4 personal challenge:
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NRS 200.450 Challenges to fight; penalties.
1. Ifa person, upon previous concert and agreement, fights with any other person

or gives, sends or authorizes any other person to give or send a challenge verbally or in
writing to fight any other person, the person giving, sending or accepting the challenge to
fight any other person shall be punished:

(a) Ifthe fight does not involve the use of a deadly weapon., for a gross
misdemeanor; or

(b) If the fight involves the use of a deadly weapon, for a category B felony by
imprisonment in the state prison for a minimum term ofnot less than 1 year and a
maximum term ofnot more than 6 years, and may be further punished by a fine ofnot
more than $5,000.

2. A person who acts for another in giving, sending, or accepting, either verbally
or in writing, a challenge to fight any other person shall be punished:

(a) Ifthe fight does not involve the use of a deadly weapon, for a gross
misdemeanor; or

(b) If the fight involves the use of a deadly weapon, for a category B felony by
imprisonment in the state prison for a minimum tenn ofnot less than 1 year and a
maximum term ofnot more than 6 years, and may be further punished by a fine ofnot
more than $5,000.

3. Should death ensue to a person in such a fight, or should a person die from any
injuries received in such a fight, the person causing or having any agency in causing the
death, either by fig1rting or by giving or sending for himself or herself or for any other
person, or in receiving for himself or herself or for any other person, the challenge to
fight, is guilty ofmurder in the first degree which is a category A felony and shall be
punished as provided in subsection 4 ofNRS 200.030.

[1911 C&P § 161; RL § 6426; NCL § 10108]--{NRS A 1967,472; 1977, 884;
1979,1426; 1995, 1189; 1999,2)

This meaning is emphasized by the fact that every reported Nevada case dealing with this

statute or its predecessor statutes have involved one-on-one mutual combat situations between

individuals.2o Even assuming the statutory language and the limited application in case law is

19 Black's Law Dictionary, [unabridged, 1968] p. 291, citing to Steph Crim. Dig. 40; 3 East, 581; State v. Perki11S, 6 Blackf.
(fud.) 20.
2.0 Wilmeth v. State, 96 Nev. 403, at 405-06, 610 P.2d 735 (l980) ("The statute proscn"bes the conveyance or acceptance of
challenge to fight when such a fight or confrontation results.... Criminal responsibility in the context of this case is



1 somehow vague - and it isn't - the legislative intent underlying the statute was to prohibit individual

2 combat pursuant to a personal challenge.

3 This point is obvious from a review ofthe previous versions ofNRS 200.450, which were

4 statutes for the suppression of the practice ofpersonal dueling. Here is the first set of statutes enacted

5 by the Territorial Legislature, from An Act concerning crimes and punishments, approved November

6 26, 1863:
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Dueling.
4689. SEC. 35. Ifany person shall, by previous appointment or agreemeot, fight a duel
with a rifle, shotgun, pistol, bowie knife, dirk, smallsword, backsword, or other
dangerous weapon, and. in so doing shall kill his antagonist, or any person or persons, or
shall inflict such wound as that the perty or parties injured shall die thereofwithin one
year thereafter, every such offender shall be deemed guilty ofmurder in the first degree,
and upon conviction thereof shall be punished accordingly.
Disfranchised, When.
4690. SEC. 36. Any person who sball eogage in a duel with any deadly weapon, although
no homicide ensue, or shall challenge another to fight such duel, or shall send or deliver
any verbal or written message purporting or intending to be such challenge, although no
duel ensue, shall be punished by imprisonment in the state prison not less than two nor
more than ten years, and shall be incapable ofvoting or holding any office of trust or
profit under the laws of this state.
Competent Witness.
4691. SEC. 37. Any and every person who shall be preseot at the time of fighting any
duel with deadly weapons, either as second,aid., surgeon, or spectator, or who shall
advise or give assistance to such duel, shall be a competent witness against any person
offending against any of the provisions of this Act, and may be compelled to appear and
give evidence before any Justice of the Peace, grand jury, or court, in the same manner as
other witnesses; but the testimony so given shall not be used in any prosecution or
proceeding, civil or criminal, against the person so testifying·. -
Posting for Not Fighting.
4692. SEC. 38. Ifany person shall post another, or, in writing, or print, or orally shall use
any reproachful or contemptuous language to, or concerning another, for not fighting a
duel, or for not sending or accepting a challenge, he shall he imprisoned in the state
prison for a term not less than six months nor more than one year, and:fined in any sum
not less than five hundred nor exceeding one thousand dollars.

predicated upon the issuance or acceptance of a challenge to fight and upon the fact that some fights occur."); State v.
Grimmett, 33 Nev. 531, at 533-34, 112 P. 273 (1910) (no challenge or acceptance under the circmnstances ofthe case); Ex
parte Finlen, 20 Nev. 141, at 154, 18 P. 827 (1888) ("Before petitioner can bringtbis case within the influence ofthe
stalllte under consideration, in this proceeding, it must appear by the evidence, without material conflict - first, that there
was a previous agreement between himself and the deceased to~ and, second, that each did fight the other. ")

12
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Penalty for Dueling-Acting as Second-Deemed Manslaughter.
4693. SEC. 39. Ifany person or persons, with or without deadly weapons, upon previous
concert and agreement, fight one with the other, or give or send, or authorize any other
person to give or send, a challenge, verbally or in writing, to fight any other person, the
person or persons giving, sending, or accepting a challenge to fight any other person,
with or without weapons, upon conviction thereof shall be punished by imprisonment in
the state prison not less than two years, or more than five years; and every person who
shall act for another in giving, sending, or accepting, either verbally or in writing, a
challenge, to fight any other person, upon conviction thereof they, or either or any of
them, shall be punished by imprisonment in the state prison not less ilian two years or
plore than five years. Should death ensue to any person in such fight, or should any
person die from any injuries received in such fight within one year and one day, the
person or persons causing, or having any agency in causing such death, either by fighting
or by giving or sending for himself, or for any other person, or in receiving for himself, or
for any other person, such challenge to fight, shall be deemed guilty ofmanslaughter, and
punished accordingly. As amended, Stats. 1877,75.21

This was the statute that caused Samuel Clemens ("Mark Twain") to flee Nevada in 1864, after

he challenged a Virginia City newspaper editor to personal combat in a dueL22

The Statute was renumbered in 1911, hut not substantially changed in fonn or meaning:

6422. Dueling-Death by deemed murder.
SEC. 157. Ifany person shall, by previous appointment or agreement, fight a dnel with a
rifle, shotgun, pistol, bowie knife, dirk, smallsword, backsword, or other dangerous
weapon, and in so doing shall kill his antagonist, or any person or persons, or shall inflict
such wound as that the party or parties injured shall die thereof within one year thereafter,
every such offender shall be deemed guilty ofmurder in the first degree, and upon
conviction thereof shall be punished accordingly.
See sec. 2823.
6423. Disfranchisement for dueling.
SEC. 158. Any person who shall engage in a duel with, any deadly weapon, although no
homicide ensue, or shall challenge another to fight such duel, or shall send or deliver any
verbal or written message purporting or intending to be such challenge, although no duel
ensue, shall be punished by imprisonment in the state prison not less than two nor more

21 General statutes o/the state ofNevada, inforcefrom 1861 to 1885, IncIusrve (1886), secs 4598-4602, pp. 1020-21;
Compiled laws o/Nevada inforcefrom 1861 to 1900 (1901), p. 914.
22 ''By breakfast-time the news was all over town that I had sent a challenge and Steve Gillis had carried it Now that would
entitle us to two years apiece in the penitentiary, according to the brand-new law. Judge [John Wesley] North sent us no
message as coming from himself, but a message came from a close friend ofms. He said it would be a good idea for us to
leave the territory by the f"rrst stage-coach. This would sail next morning, at four o'clock-and in the meantime we would be
searched for, but not with avidity; and ifwe were in the Territory after that stage-coach left, we would be the first victims 01
the new law. Judge North was anxious to have some object~lessons for that law, and he would absolutely keep us in the
prison the full two years." (from Mark Twain's "Chapters From My Autobiography", NorthAmerican Review, December
21, 1906)
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than ten years, and shall be incapable ofvoting or holding any office of trust or profit
under the laws oflhis state.
See sees. 250,370,371.
6424. Competent witness in mal for dueling.
SEC. 159. Any and every person who shall be present at the time offighting any duel
with deadly weapons, either as second, aid, surgeon, or spectator, or who shall advise or
give assistance to such duel, shall be a competent witness against any person offending
against any of the provisions of section 157 or 158, and may be compelled to appear and
give evidence before any justice of the peace, grandjury, or court, in the same manner as
other witnesses; but the testimony so given shall not be used in any prosecution or
proceeding, civil or criminal, against the person so testifying.
6425. Posting-for not fighting duel, penalty.
SEC. 160. If any person shall post another, or, in writing, or print, or orally shall use any
reproachful or contemptuous language to, or concerning another, for not fighting a duel,
or for not sending or accepting a challenge, he shall be imprisoned in the state prison for
a term not less than six months nor more than one year, and fined in any sum not less
than five hundred nor exceeding one thousand dollars.
6426. Penalty for dueling-Acting as second Deemed manslaughter.
SEC. 161. Ifany person or persons, with or without deadly weapons, upon previous
concert and agreement, fight one with the other or give or send, or authorize any other
person to give or send, a challenge verbally or in writing, to fight any other person, the
person or persons giving, sending or accepting a challenge to fight any other person, with
or without weapons, upon conviction thereof shall be punished by imprisonment in the
state prison not less than two years, or more than five years; and every person who shall
act for another in giving, sending, or accepting, either verbally or in writing, a challenge,
to fight any other person, upon conviction thereof they, or either, or any of them, shall be
punished by imprisonment in the state prison not less than two years or more than five
years. Should death ensue to any person in such fight, or should any person die from any
injuries received in such fight within one year and one day, the person or persons
causing, or having any agency in causing such death, either by fighting or by giving or
sending for himself, or for any other person, or in receiving for himself, or for any other
person, such challenge to fight, shall be deemed guilty of manslaughter, and punished
accordingly. Ex Parte Finlen, 20 Nev. 141 (1888).23

Even assuming, without conceding, that NRS 200.450 is vague as to its ambit and the underlying

legislative intent, the fact that no reported case has construed it as broadly as the State now urges,

requires strict construction of the statute pursuant to the rule of lenity.24

23 11----------
24

25

26

23 ReviaedNevada statutes of1912 vol. 2, pp. 1840-41.
24 State v. Lucero, 127 Nev. Adv. Op. No.7, atp. 7, 249 P.3d 1226, at 1228 (2011); Moore v. State, 122 Nev, at 32, 126
P.3d at 511 (2006) ("Unless a statute is ambiguous, we attrIbute the plain meaning to the statute's language. "An ambiguity
arises where the statutory language lends itselfto two or more reasonable interpretations." Where a statute is deemed
ambiguous, the Legislature's intent controls. "We look to reason and public policy to discern legislative intent." Finally,
the rule oflenity demands that ambiguities in criminal statutes be liberally interpreted in the accused's fa.vor." [numerous
citations omitted].)
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12. State's proposed jury instructions p. 48:

Evidence that the defendant, Emesto Manuel Gonzalez fled the scene
immediately after the commission of a crime to evade arrest supports an inference of
consciousness of guilt. Rosky v, State, 121 Nev. 184, P .3d 690, 699-700 (2005),

This statement is not a quote from the Rosky case, nor is it ajury instruction. It's not even a

particularly accurate statement of the law, since it omits the requirements for such an instruction.

Under Nevada law, a district court may properly give a flight instruction if the State presents evidence

offlight and the record supports the conclusion that the defendant fled with consciousness of guilt and

to evade arrest. Here is a proper jury instruction on flight, approved by the Nevada Supreme Court an

cited to in the Rosky case:

The flight of a person after the commission of a crime is not sufficient in itself to
establish guilt; however, ifflight is proved, it is circumstantial evidence in detennining
guilt or innocence.

The essence offlight embodies the idea of deliberately going away with
consciousness of guilt and for the purpose of avoiding apprehension or prosecution. The
weight to which such circumstance is entitled is a matter for the jury to determine.25

13. State's proposed jury instructions p. 53:

"To the jury alone belongs the duty ofweighing the evidence and detennining
the credibility of the witnesses. The degree of credit due a witness should be determined
by his or her character, conduct, manner upon the stand, fears, bias, impartiality,
reasonableness or unreasonableness of the statements he or she makes, and the strength
or weakness ofhis or her recollections, viewed in the light of all the other facts in
evidence.

If thejury believes that any witness has willfully sworn falsely, they may
disregard the whole ofthe evidence ofany such witness. It

The second paragraph of this instruction misstates the law, because it has omitted the factors of

materiality and corroboration. Inplace of that paragraph, the instruction should read:

"You are further instructed that if the jury believe from the evidence that any
witness has willfully sworn falsely on this trial as to any matter or thing material to
the issues in this case. then the jury are at liberty to disregard his entire testimony,

2S Walker 11. State, 113 Nev. 853, at 870 fn. 4, 944 P.2d 762 (1997).

15
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except in sofar as it has been corroborated by other credible evidence, or by facts
or circumstances proved on the trial. ,,26

or lIIf you believe that a vtitness has lied about any materialfact in the case, you may disregard the

entire testimony of that witness or any portion afms testimony which is notprOl'ed by other

evidence. 1127

14. State's proposed jury instructions p. 54:

I1Inconsistencies or discrepancies in the testimony ofa witness, or between the
testimony of different witnesses, mayor may not cause the jury to discredit such
testimony. Two or more persons witnessing an incident or transaction may see or hear it
differently; an innocent misrecollection, like failure to recollect, is not an uncommon
experience. In weighing the affect of a discrepancy, consider whether itpertains to a
matter ofimportance, or an unimportant detail, and whether the discrepancy results
from innocent error or willfulfalsehood. II

lbis proposed instruction is basically an. attempt to guide the jury on their assessment of the

credibility ofwitnesses - a matter which is left solely to the jury1s unfettered discretion to determine.

The rule is, when there is conflicting testimony presented, it isfor the jury to determine what weight

and credibility to give to the testimony.28 The usual instruction reads:

In deciding the facts in this case, you may have to decide which testimony to
believe and which testimony not to believe. You may believe everything a witness says,
or part of it, or none of it.

In considering the testimony of any witness, you may take into account:
(1) the witness's opportunity and ability to see or hear or know the things

testified to;
(2) the witness's memory;
(3) the witness's manner while testifying;
(4) the witness's interest in the outcome of the case, ifany;
(5) the witness's bias or prejudice, ifany;
(6) whether other evidence contradicted the witness's testimony;
(7) the reasonableness of the witness's testimony in light of all the

evidence; and
(8) any other factors that bear on believability.

26 Statev. Burns, 27 Nev. 289. at 293,74 Pac. 983 (1904).
27 Barron 'Ii. State, 105 Nev. 767, at 775 til. 3, 783 P.2d 444 (1989).
28 McNair v. State. 108 Nev. 53, 56, 825 P.2d 571. 573 (1992) ("it is fuejury's function, not that of the court, to assess the
weight ofthe evidence and detennine the credibility of witnesses."); see also Lay v. State, 110 Nev. 1189, 1192, 886 P.2d
448, 450 (1994) ("[l]t is exclusively within the province of the trier of fact to weigh evidence and pass on the credibility of
witnesses and their testimony. ").
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The weight of the evidence as to a fact does not necessarily depend on the number
ofwitnesses who testify about it. 29

15. State's proposed jury instructions p. 55:

A witness who has special knowledge, skill, experience, training or education in a
particular science, profession or occupation may testify as an expert witness. An expert
witness may give an opinion as to any matter in which the witness is skilled.

You should consider such expert opinion and weigh the reasons, if any, given for
it. You are not bound., however, by such an opinion. Give it the weight to which you
deem it entitled, wbether that be great or sligh~ and you may r<tieet i~ iJ; in your
judgment, the reasons given for it are unsound.
. The opinions of experts are to be considered by you in connection with all other
evidence in the case. The same rules apply to expert witnesses that apply to other
witnesses in determining the weight or value of such testimony. NRS 50.275. State v.
Bourdlais, 70 Nev. 233, 253, 254 (1954); State v. Watts, 52 Nev. 453, 474 (1930)

This proposed instruction doesn't match the language oftbe instruction given in the cases cited

to by the State. Mr. Gonzalez prefers the original wording of the instruction used in those cases:

While you are not bound by the testimony of expert witnesses, still, in considering
such testimony, the professional standard and experience of such witnesses must be taken
into consideration in arriving at a verdict; and you should consider the character, the
capacity, the skill, the opportunities for observation, the state of mind of the expert, the
nature of the case and all its developed facts. The opinions of experts are to be considered
by you in connection with all other evidence in the case. You are not to act upon them to
the exclusion of other testimony. You are to apply the same rules to the testimony of
experts that are applicable to other witnesses in determining its weight. Taking into
consideration the opinions of experts and giving them just weight, you are to detennine
for yourselves from the whole evidence whether the defendant is guilty as he stands
charged beyond a reasonable doubt.3D

16. State's proposed jury instructions p. 57:

Although you are to consider only the evidence in the case in reaching a verdict,
you must bring to the consideration of the evidence your everyday common sense and
judgment as reasonable men and women. Thus, you are not limited solely to what you
see and hear as the witnesses testify. You may draw reasonable inferences which you
feel are justified by the evidence, keeping in mind that such inferences should not be
based on speculation or guess.

29 Manual ofModel Criminal Jury Instructionsfor the District Courts ofthe Ninth Circuit, Ninth Circuit Jury Instructions
Committee (2010), Instruction 3.9, atp. 43.
30 State v. Bourdlais, 70 Nev. 233, at 254-55, 265 P.2d 761 (1954); citing to the instruction quoted inState v. Watts, 52
Nev. 453, at 474, 290 P. 732 (1930).
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A verdict may never be influenced by sympathy, passion, prejudice, or public
opinion. Your decision should be the product ofsincere judgment and sound discretion
in accordance with these rules of law."

The second paragraph of this instruction misstates the law and should be stricken. The correct

statement is: nA verdict may never be influenced by prejudice or public opinion.,,31 An anti-sympathy

instruction is only appropriate once a defendant has been convicted and there is no longer a

presumption of innocence. IfMr. Gonzalez were already convicted and the proceedings had reached

Ihe penallyphase, the Nevada Supreme Court has approved this lauguage:

[T]he jury's verdict ''may never be influenced by sympathy, prejudice or public
opinion" but "should be the product of sincere judgment and sound discretion in
accordance with these rules of law." This court has upheld such instruction where, as
here, the jury was properly instructed to consider any mitigating evidence.32

17. State's proposed jury instructions p. 58:
lilt is your duty as jurors to consult with one another and to deliberate, with a

view of reaching an agreement, ifyou can do so without violence to your individual
judgment. You each must decide the case for yourself, but should do so only after a
consideration ofthe case with your fellow jurors; and you should not hesitate to change
an opinion when convinced that it is erroneous. However. you should not be influenced
to vote in any way on any question submitted to you by fact that a majority of the
jurors, or any of them. favor such a decision. In other words. you should not surrender
your honest convictions concerning the effect or weight of evidence for the mere
purpose ofreturning a verdict or solely because of the opinion of the other jurors. II

This is a garbled part, aud only part, ofauA/len charge which is giveu to the jury when it

appears hopelessly deadlocked. Ifthis instructiou is given at all, it should only be when the jury

appears to be deadlocked, aud the instruction should be given in full, not just a garbled part of it. The

approved instruction, to be given when and if the jury is apparently deadlocked, is:

"The verdict must represent the considered judgment of each juror. In order to
return a verdict, it is necessary that each juror agree thereto. Your verdict must be
unan:im.ous."

"It is your duty, as jurors, to consult with one another and to deliberate with a
view to reaching an agreement, ifyou can do so without violence to individual
judgment. Each ofyou must decide the case for yourself, but do so only after an

25 11----------
~l Johnson v. State, 122 Nev. 1344, at 1356, 148 P.3d 767 (2006), cert denied, 128 8.Ct. 1061 (2008).

26 32 Leonardv. State, 117 Nev. 53, at 79. 17 P.3d 397 (2001); Wesley v. State, 112 Nev. 503, at 519, 916 P.2d 793,803-04
(1996).
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impartial consideration of the evidence with your fellow jurors. In the course ofyour
deliberations. do not hesitate to reexamine your own views and change your opinion if
convinced it is erroneous. But do not surrender your honest conviction as to the weight
or effect of evidence solely because of the opinion ofyour fellow jurors, or for the mere
purpose ofreturning a verdict."

"You are not partisans. You are judges-jud~es ofthe facts. Your sale interest is
to ascertain the truth from the evidence in the case." J

AFFIRMATION PURSUANT TO NRS 239B.030.

The party executing this document hereby affirms that this document submitted for recording

does not contain the social security number of any person or persons, pursuant to NRS 239B.230.

Dated this _ day ofAugust, 2013.

DAVID R. HOUSTON, ESQ.
Nevada BarNo. 2131
LAW OFFICE OF DAVlD R.
HOUSTON
432 Court Street
Reno, Nevada 89501
(775) 786-4188
Attorney for Defendant

25 II---------~

26
33 Staudev. State, 112 Nev. 1, at6 tn. 1, 908P.2d 1373 (1996); Wilkins v. State, 96 Nev. 367, 373-74n.2, 609 P.2d309,
313 n.2 (1980) (quoting ABA Project on Minimum Standards for Criminal Mtice, Standards Relating to Trial by Jury,
Commentary to § 5.4 (1968)).
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Case No. CRll-I718

Dept No.4

18
11 1

19

20

21

22

23

24

25

26

DEFENDANT GONZALEZ'S PROPOSED JURY INSTRUCTIONS

*****
Defendant Emesto Manuel Gonzalez respectfully submits his proposed jury instructions for use

in this case, pursuant to the Court's scheduling Order. He asks leave to amend, correct or supplement

them, based on the facts and circumstances which may come to light during the trial of this matter.
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III
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1 There are two classes ofevidence recognized and admitted in Courts of Justice, upon either of

2 which juries may lawfully find the accused guilty of crime. One is direct or positive testimony of any

3 eye witness to the commission ofthe crime. and the other is proofby testimony of a chain of

4 circumstances pointing sufficiently strong to the commission of the crime by the defendants, and

5 which is known as circumstantial evidence.

6 Such evidence may consist of any acts, declarations or circumstances admitted in evidence

7 tending to prove the commission of the crime.

B If you are satisfied of defendants' guilt beyond a reasonable doubt, it matters not whether your

9 judgment of their guilt is based upon direct and positive evidence or on indirect and circumstantial

10 evidence. or upon both.
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Crane V. State, 88 Nev. 684, at 687, fn. 3 and 4,504 P.2d
12 (1972).



1 There are two classes of evidence recognized and admitted in Courts of Justice, upon either of

2 which juries may lawfully find the accused guilty of crime. One is direct or positive testimony of any

3 eye witness to the commission of the crime, and the other is proof by testimony of a chain of

4 circumstances pointing sufficiently strong to the commission of the crime by the defendants, and

5 which is known as circumstantial evidence.

6 Such evidence may consist of any acts, declarations or circumstances admitted in evidenc~

7 tending to prove the cotoprission of the crime.

S Ifyou are satisfied of defendants' guilt beyond a reasonable doubt, it matters not whether your

9 judgment of their guilt is based upon direct and positive evidence or on indirect and circumstantial

10 evidence, or upon both.
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1 Intent may be proven by circumstantial evidence. It rarely can be established by any other

2 means. While witnesses may see and hear and thus be able to give direct evidence ofwhat a defendant

3 does or fails to do, there can be no eyewitness account of a state ofmind with which the acts were don

4 or omitted, but what a defendant does or fails to do may indicate intent or lack of intent to commit the

5 offense charged.

6 In determining the issue as to intent, the jury is entitled to consider any statements made and

7 acts done or omitted by the accused, and all facts and circumstances in evidence which may aid

8 determination of state ofmind.
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Instruction No.
26

Powell v. State, 113 Nev. 258, at 262 fit. 6, 934 P.2d
224 (1997).
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1 Intent may be proven by circumstantial evidence. It rarely can be established by any other

2 means. While witnesses may see and hear and thus be able to give direct evidence ofwhat a defendant

3 does or fails to do, there can be no eyewitness account of a state ofmind with which the acts were don

4 or omitted, but what a defendant does or fails to do may indicate intent or lack ofintent to commit the

5 offense charged.

,6 In detennining the issue as to intent, thejury is entitled to consider any statements made and

7 a~ don¢ o! omitted by the accused, and all facts and circumstances in evidence which may aid

8 determination of state ofmind.
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1 Before you may rely on circumstantial evidence to conclude that a fact necessary to find the

2 defendant guilty has been proved, you must be convinced that the State have proved each fact essential

3 to that conclusion beyond a reasonable doubt.

4 Also, before you may rely on circumstantial evidence to conclude that the defendant had the

5 required intent or mental state, you must be convinced that the only reasonable conclusion supported

6 by the circumstantial evidence is that the defendant had the required intent or mental state. Ifyou can

7 draw two or more reasonable conclusions from the circumstantial evidence, and one of those

8 reasonable conclusions supports a finding that the defendant did have the required intent or mental

9 state and another reasonable conclusion supports a finding that the defendant did not, you must

10 conclude that the required intent or mental state was not proved by the circumstantial. evidence.

11 However, when considering circwnstantial evidence, you must accept only reasonable conclusions and

12 reject any that are unreasonable.
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Judicial Council ofCalifornia Criminal Jury
Instructions [CALCRIM] (2012), Instruction No.
225, available online at
http://www.courts.ca.gov/partners/documents/calcri
mjuryins.pdf



1 Before you may rely on circumstantial evidence to conclude that a fact necessary to fmd the

2 defendant guilty has been proved, you must be convinced that the State have proved each fact essential

3 to that conclusion beyond a reasonable doubt.

4 Also, before you may rely on circumstantial evidence to conclude that the defendant had the

5 required intent or mental state, you must be convinced that the only reasonable conclusion supported

6 by the circumstantial evidence is that the defendant had the required intent or mental state. Ifyou can

7 draw two or more reasonable conclusions from the circumstantial evidence, and one of those

B reasonable conclusions supports a finding that the defendant did have the required intent or mental

9 state and another reasonable conclusion supports a finding that the defendant did not, you must

10 conclude that the required intent or mental state was not proved by the circumstantial evidence.

11 However, when considering circumstantial evidence, you must accept only reasonable conclusions and

12 reject any that are unreasonable.
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1 For circumstantial evidence, alone, to be sufficient to sustain a conviction, the circumstances

2 taken together must: (1) exclUde to a moral certainty every hypothesis but the single one of guilt; and

3 (2) establish that single hypothesis of guilt beyond a reasonable doubt.
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Legislat.ive Counsel Bureau's annotations to NRS
48.025, citing to Buchanan v. State, 119 Nev. 201,
at 217, 69 P.3d 694 (2003) ("Circumstantial
evidence alone can certainly sustain a criminaJ.
conviction. However, to be sufficient, all the
circumstances taken together must exclude to a
moral certainty every hypothesis but the single one
of guilt."); Kinna v. State, 84 Nev. 642,646,447
P.2d 32,34 (1968) ("If the circumstances, all taken
together, exclude to a moral certainty every
hypothesis but the single one of guilt, and establish
that one beyond a reasonable doubt, they are
sufficient."); State v. Snyder, 41 Nev. 453, at 461,
172 P. 364 (1918) ("If the circumstances, all taken
together, exclude to a moral certainty every
hypothesis but the single one of guilt, and establish
that one beyond a reasonable doubt, they are
sufficient.H

); State v. Fronhofer. 38 Nev. 448, at
461, 150 P. 846 (1915) (where circumstances alone
are relied upon, "if there be no probable hypothesis
of guilt consistent, beyond a reasonable doubt, with
the facts ofthe case, the defendant must be
acquitted."); State v. Mandich, 24 Nev. 336, 54 P.
516 (1898) ("If the circumstances, all taken
together, exclude to a moral certainty every
hypothesis but the single one of gnilt, and establish
that one beyond a reasonable doubt, they are
sufficient''); State v. Rover, 13 Nev. 17, at 23
(1878) ("The evidence against the accused must be
such as to exclude, to a moral certainty, every
hypothesis but that ofhis gnilt of the offense
imputed to him.'').



1 For circumstantial evidence. alone, to be sufficient to sustain a conviction, the circumstances al

2 taken together must: (1) exclude to a moral certainty every hypothesis but the single one of guilt; and

3 (2) establish that single hypothesis of guilt beyond a reasonable doubt.
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1 To the jury alone belongs the duty ofweighing the evidence and detennining the credibility of

2 the witnesses. The degree of credit due a witness should be determined by his or her character,

3 conduct, manner upon the stand, fears, bias, impartiality, reasonableness or unreasonableness of the

4. statements he or she makes, and the strength or weakness of his or her recollections, viewed in the ligh

5 of all the other facts in evidence.

6 You are further instructed that if the jury believe from the evidence that any witness has

7 willfully sworn falsely on this trial as to any matter or thing material to the issues in this case, then the

8 jury are at liberty to disregard his entire testimony, except in so far as it has been corroborated by other

9 credible evidence, or by facts or circumstances proved on the trial.
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State v. Burns, 27 Nev. 289, at 293, 74 Pac. 983
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1 To the jury alone belongs the duty of weighing the evidence and determining the credibility of

2 the witnesses. The degree of credit due a witness should be determined by his or her character,

3 conduct, manner upon the stand, fears, bias, impartiality, reasonableness or unreasonableness of the

4. statements he or she makes, and the strength or weakness ofhis or her recollections, viewed in the ligh

5 of all the other facts in evidence.

6 You are further instructed that if the jury believe from the evidence that any witness has

7 willfully sworn falsely on this trial as to any matter or thing material to the issues in this case, then the

8 jury are at liberty to disregard his entire testimony, except in so far as it has been corroborated by other

9 credible evidence, or by facts or circumstances proved on the trial.
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1 While you are not bound by the testimony of expert witnesses, still, in considering such

2 testimony, the professional standard and experience of such witnesses must be taken into consideration

3 in arriving at a verdict; and you should consider the character, the capacity, the skill, the opportunities

4 for observation, the state ofmind ofthe expert, the nature ofthe case and all its developed facts. The

5 opinions of experts are to be considered by you in connection with all other evidence in the case. You

6 are not to act upon them to the exclusion of other testimony. You are to apply the same rules to the

7 testimony of experts that are, applicable to other witnesses in determining its :weight. Taking into

8 consideration the opinions of experts and giving them just weight, you are to detennrne for yourselves

9 from the whole evidence whether the defendant is guilty as he stands charged beyond a reasonable

10 doubt.
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v. Watts, 52 Nev. 453, at 474,290 P. 732 (1930).



1 While you are not bound by the testimony ofexpert witnesses, still, in considering such
,

2 testimony, the professional standard and experience of such witnesses must be taken into consideration

3 in arriving at a verdict; and you should consider the character, the capacity, the skill, the opportunities

4 for observation, the state ofmind ofthe expert, the nature of the case and all its developed facts. The

5 opinions of experts are to be considered by you in connection with all other evidence in the case. You

6 are not to act upon them to the exclusion-of other testimony. You are to apply the same rules to the

7 testimony of experts that are. applicable to other witnesses i.h determining its weight Taking into'

8 consideration the opinions of experts and giving them just weight, you are to determine for yourselves

9 from the whole evidence whether the defendant is guilty as he stands charged beyond a reasonable

10 doubt,
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1 Witnesses were allowed to testify as experts and to give opinions. You must consider the

2 opinions, but you are not required to accept them as true or correct. The meaning and importance of

3 any opinion are for you to decide. In evaluating the believability of an expert wimess, follow the

4 instructions about the believability of witnesses generally. In addition, consider the expert's

5 lmowledge, skill, experience, training, and education, the reasons the expert gave for any opinion, and

6 the facts or infonnation on which the expert relied in reaching that opinion. You must decide whether

7 Wonnation on which the expert relied was true and accurate. You may disregard any opinion that you

8 find unbelievable, unreasonable, or unsupported by the evidence.

9 An expert witness may be asked a hypothetical question. A hypothetical question asks the

10 witness to assume certam facts are true and to give an opinion based on the assumed facts. It is up to

11 you to decide whether an assumed fact has been proved. Uyou conclude that an assumed fact is not

12 true, consider the effect of the expert's reliance on that fact in evaluating the expert's opinion.

13 Ifthe expert witnesses disagreed with one another, you should weigh each opinion against the

14 others. You should examine the reasons given for each opinion and the facts or other matters on which

15 each witness relied. You may also compare the experts' qualifications.
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Instructions [CALCRIMj (2012), Instruction No.
332 available online at
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1 Witnesses were allowed to testify as experts and to give opinions. You must consider the

2 opinions, but you are not required to accept them as true or correct. The meaning and importance of

3 any opinion are for you to decide. In evaluating the believability of an expert Vlitness, follow the

4 instructions about the believability of witnesses generally. In addition, consider the expert's

5 knowledge, skill, experience, training, and education, the reasons the expert gave for any opinion, and

6 the facts or information on which the expert relied in reaching that opinion. You must decide whether

7 information on which the expert relied was true and accurate. You may disregard any opinion that you

8 'find unbelievable, unIeasonable, or unsupported by the evidence.

9 An expert witness may be asked a hypothetical question. A hypothetical question asks the

10 witness to assume certain facts are true and to give an opinion based on the assumed facts. It is up to

11 you to decide whether an assumed fact has been proved. Ifyou conclude that an assumed fact is not

12 true, consider the effect ofthe expert's reliance on that fact in evaluating the expert's opinion.

13 If the expert witnesses disagreed with one another, you should weigh each opinion against the

14 others. You should examine the reasons given for each opinion and the facts or other matters on which

15 each vvitness relied. You may also compare the experts' qualifications.
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1 If the evidence in this case is susceptible of two constructions or interpretations, each of which

2 appears to you to be reasonable, and one ofwhich points to the guilt of the defendants, and the other to

3 their innocence, it is your duty, under the law, to adopt that interpretation which will admit of the

4 defendants' innocence, and reject that which points to their guilt.

5 You will notice that this rule applies only when both of the two possible opposing conclusions

6 appear to you to be reasonable. If, on the other hand, one of the possible conclus~ons should appear to

7 you to be reasonable and the other to be unreasonable, it would.be your duty to adhere to the

B reasonable deduction and to reject the W1feasonable, bearing in mind, however, that even if the

9 reasonable deduction points to defendants! guilt, the entire proofmust carry the convincing force

10 required by law to support a verdict of guilt.
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the jury that ifthe jury finds facts established by the
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1 If the evidence in this case is susceptible of two constructions or interpretations, each of which

2 appears to you to be reasonable, and one of which point'! to the guilt of the defendants, and the other to

3 their innocence, it is your duty, under the law, to adopt that interpretation which will admit of the

4 defendants' innocence, and reject that which points to their guilt.

s You will notice that this rule applies only when both of the two possible opposing conclusions

6 appear to you to be reasonable. If, on the other hand, one of the possible conclusions should appear to

7 you to be reasonable and the other to be unreasonable, it would be your duty to adhere to the

B reasonable deduction and to reject the unreasonable, bearing in mind, however, that even if the

9 reasonable deduction points to defendants' guilt, the entire proofmust carry the convincing force

10 required by law to support a verdict of guilt.
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1 You have heard testimony from ~, a witness who had criminal charges pending

2 against him. That testimony was given in the expectation that he would receive favored treatment from

3 the government in connection with his case;

4 For this reason, in evaluating the testimony of ~, you should consider the extent to

5 which or whether his testimony may have been influenced by this factor. In addition, you should

6 examine the testimony of
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Instruction 4,9, Manual o[Model Criminal Jury
Instructions fOr the District Courts o[the Ninth
Circuit, Ninth Circuit Jury fustructions Committee
(2010), citing to United States v, Tirauda, 394 F.3d
683, at 687-88 (9th Cir.2005), cert, denied, 547
U,S, 1005 (2006),
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1

2 You have heard testimony from , a witness who had criminal charges pending

3 against him. That testimony was given in the expectation that he would receive favored treatment from

4 the government in connection with his case;

5 For this reason, in evaluating the testimony of ~, you should consider the extent to

6 which or whether his testimony may have been influenced by this factor. In addition, you should

7 examine the testimony of with greater caution than that of other witnesses.
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1 You have heard testimony from , a witness who had criminal charges pending

2 against him. Ifyou believe that testimony was given in the expectation that he would receive favored

3 trea1ment from the government in connection with his case, you should consider the extent to which or

4 whether his testimony may have been influenced by this factor. In addition, you should examine the

Instruction 4.9, Manual ofModel Criminal Jury
Instructions for the District Courts ofthe Ninth
Circuit, Ninth Circuit Jury Instructions Committee
(2010), citing to United States v. Tirouda, 394 F.3d
683, at 687-88 (9th Cir.2005), cert. denied, 547
U.S. 1005 (2006).

~ with greater caution than that of other witnesses.5 testimony of
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1 You have heard testimony from , a witness who had criminal charges pending

2 against him. If you believe that testimony was given in the expectation that he would receive favored

3 treatment from the government in connection with his case, you should consider the extent to which or

4 whether his testimony may have been influenced by this factor. In addition, you should examine the

5 testimony of with greater caution than that of other witnesses.
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1 A person who engages in mutual combat or who starts a fight has a right to self-defense only

2 if:

3 I. He actua11y and in good faiili tried to stop fighting;

4 AND

5 2. He indicated, by word or by conduct. to his opponent, in a way that a reasonable person

6 wonld nnderstand, iliat he wanted to stop fighting and iliat he had stopped fighting;

7 AND

8 3. If ilie fight was mutual combat, he gave his opponent a chance to stop fighting.

9 If the defendant meets these requirements. he then had a right to self-defense if the opponent

10 continued to fight.

11 However, ifthe defendant used only non-deadly force, and the opponent responded with such

12 sudden and deadly force iliat ilie defendant conld not wiilidraw from ilie fight, ilien ilie defendant had

13 ilie right to defend himselfwiili deadly force and was not required to try to stop fighting, or

14 communicate the desire to stop to the opponent, or give the opponent a chance to stop fighting.

15 A fight is mutual combat when it began or continued by mutual consent or agreement. That

16 agreement may be expressly stated or implied and must occur before the claim to self-defense arose.
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Judicial Council ofCalifornia Criminal Jury Instructions
[CALCRIM] (2012), Instruction No. 3471, available online at
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1 A person who engages in mutual combat or who starts a fight has a right to self-defense only

2 if:

3 I. He actually and in good faith tried to stop fighting;

4 AND

5 2. He indicated, by word or by conduct, to his opponent, in a way that a reasonable person

6 would understand, that he wanted to stop fighting and that he had stopped fighting;

7 AND

8 3. Ifthe fight was mutual combat, he gave his opponent a chance to stop fighting.

9 If the defendant meets these requirements, he then had a right to self-defense ifthe opponent

10 continued to fight.

11 However, ifthe defendant used only non-deadly force, and the opponent responded with such

12 sudden and deadly force that the defendant could not withdraw from the fight, then the defendant had

13 the right to defend himselfwith deadly force and was not required to try to stop fighting, or

14 communicate the desire to stop to the opponent, or give the opponent a chance to stop fighting.

15 A fight is mutual combat when it began or continued by mutual consent or agreement. That

16 agreement may be expressly stated or implied and must occur before the claim to self-defense arose.

17

18

19

20

21

22

23

24

25

26 InstructionNo. ~



1 The right to use force in self-defense or defense of another continues only as long as the danger

2 exists or reasonably appears to exist. When the attacker withdraws or no longer appears capable of

3 inflicting any injury,-then the right to use force ends.
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1 The right to use force in self-defense or defense of another continues only as long as the danger

2 exists or reasonably appears to exist. When the attacker withdraws or no longer appears capable of

3 inflicting any injury, then the right to use force ends.
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1 The defendant is charged in Counts I (Conspiracy to Engage in an Affray), II (Challenge to

2 Fight Resnlting in Death), IX (Murder with a Deadly Weapon), and X (Conspiracy to Commit

3 Murder) with participation in a Conspiracy.

4 A conspiracy is an agreement between two or more persons for an unlawful purpose. A person

5 who knowingly does any act to further the object of a conspiracy, or otherwise participates therein, is

6 criminally liable as a conspirator. Evidence of a coordinated series of acts furthering the lUlderlying

7 offense is sufficient to -infer the existence of an agreement and support a conspiracy conviction.

S However, absent an agreement to cooperate in achieving the purpose of a conspiracy, mere knowledge

9 of, acquiescence in., or approval of iliat purpose does not make one a party to conspiracy.

10 The unlawful agreement or object is the essence ofthe crime of conspiracy. The crime is

11 completed upon the making of an unlawful agreement regardless ofwhether the object of the

12 conspiracy is effectuated.
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1 The defendant is charged in Counts I (Conspiracy to Engage in an Affray), II (Challenge to

2 Fight Resulting in Death), IX (Murder with a Deadly Weapon), and X (Conspiracy to Commit

3 Murder) with participation in a Conspiracy.

4 A conspiracy is an agreement betweentwo or more persons for an unlawful purpose. A person

5 who lmowingly does any act to further the object of a conspiracy, or otherwise participates therein, is

6 criminally liable as a conspirator. Evidence of a coordinated series of acts furthering the underlying

7 offense is sufficient to infer the existence of an agreement and support a conspiracy conviction.

S However, absent an agreement to cooperate in achieving the purpose of a conspiracy, mere knowledge

9 of, acquiescence in, or approval ofthat purpose does not make one a party to conspiracy.

10 The unlawful agreement or object is the essence ofthe crime of conspiracy. The crime is

11 completed upon the making of an unlawful agreement regardless ofwhether the object ofthe



1

2

3 As charged in this case, the elements which the State must prove are:

4 1. Two or more persons;

5 2. An agreement between them;

6 3. To accomplish a specific purpose or object;

7 AND

8 4. That purpose or object is unlawful.
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886 (2008).
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1 As charged in this case, the elements which the State must prove are:

2 1. Two or more persons;

3 2. An agreement between them;

4 3. To accomplish a specific purpose or object;

5 AND

6 4. That purpose or object is unlawful.
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1 The object ofthe conspiracy alleged in Count I is the commission of an affray. The alleged

2 conspirators are the defendant, Messrs. Rudnick, Pettigrew and Villagrana, and/or their respective

3 gang members.

4 The object oft4e conspiracy alleged in Count II is to conunit the offense of challenge to fight.

s The alleged conspirators are the defendant, Messrs. Rudnick, Pettigrew and Villagrana, and/or their

6 respective gang members.

7 The object ofthe conspiracy alleged in Counts VI and VII is to kill someone. The alleged

8 conspirators are the defendant, Mr. Rudnick, and other Vagos gang members or associates.
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16-19 (Count VI); p. 10,11.6-10 (Count VII).



1 The object of the conspiracy alleged in Count I is the commission of an affray. The alleged

2 conspirators are the defendant, Messrs. Rudnick, Pettigrew and Villagrana, and/or their respective

3 gang members.

, The object of the conspiracy alleged in Connt II is to commit the offense of challenge to fight.

s The alleged conspirators are the defendant, Messrs. Rudnick, Pettigrew and Villagrana, and/or their

6 respective gang members.

7 The object of the conspiracy alleged in COlIDts VI and VII is to kill someone, The alleged

B conspirators are the defendant, Mr. Rudnick, and other Vagos gang members or associates.
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1 The crime of Conspiracy to Engage in an Affray as charged in this case includes the crime of

2 Affray. If:

3 1 Any ofyou are not convinced beyond a reasonable doubt that the defendant is guilty of

4 Conspiracy to Engage in an Affray;

5 AND

6 2 All ofyou are convinced beyond a reasonable doubt that the defendant is guilty of the crime

7 ofAffray, you may find the defendant guilty ofAffray.

s In order for the defendant to be found guilty of the lesser crime ofAffray, the government must

9 prove each of the following elements beyond a reasonable doubt:

10 1. An agreement by two or more persons;

11 AND

12 2. The agreement is to fight in a public place;

13 AND

14 3. The fight results in the terror of the citizens of this state.

15 It is not necessary that the fight result from a previous conspiracy among the persons fighting,

16 though the persons fighting must agree to fight, and do fight one another.
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1 The crime of Conspiracy to Engage in an Affray as charged in this case includes the crime of

2 Affray. If:

3 1 Any ofyou are not convinced. beyond a reasonable doubt that the defendant is guilty of

4 Conspiracy to Engage in an Affray;

5 AND

6 2 All ofyou are convinced beyond a reasonable doubt that the defendant is guilty of the crime

7 ofAffray, you may. find the defeudant guilty ofAffray.

s In order for the defendant to he fOlUld guilty of the lesser crime ofAffray, the government must

9 prove each of the following elements beyond a reasonable doubt:

10 1. An agreement by two or more persons;

11 AND

12 2. The agreement is to fight in a public place;

13 AND

14 3. The fight results in the terror of the citizens of this state.

15 It is not necessary that the fight result from a previous conspiracy among th~ persons fighting,

16 though the persons fighting must agree to fight, and do fight one another.
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1 The crime of Conspiracy to Engage in an Affray as charged in this case includes the lesser

2 crime ofRiot. If:

3 1. Any ofyou are not convinced beyond a reasonable doubt that the defendant is guilty of

4 Conspiracy to Engage in an Affray;

5 AND

6 2 All ofyou are convinced beyond a reasonable doubt that the defendant is guilty ofthe lesser

7 crime ofRiot, you may find the defeudant guilty ofRiot.

8 In order for the defendant to be found guilty of the lesser crime of Riot, the government must

9 prove each of the following elements beyond a reasonable doubt:

10 1. Two or more persons shall actually do an unlawful act ofviolence, either with or without a

11 common cause of quarrel

12 OR

13 2. Even do a lawful act, in a violent, tumultuous and illegal manner.

14 It is not necessary that the act ofviolence result from an agreement of any sort between the

15 persons committing it.

16

17

18 NRS 203.070(2).

19

20

21

22

23

24

25

26 Instruction No.

53~'3



1 The crime of Conspiracy to Engage in an Affray as charged in this case includes the lesser

2 crime of Riot. If:

3 1. Any of you are not convinced beyond a reasonable doubt that the defendant is guilty of

4 Conspiracy to Engage in an Affray;

5 AND

6 2 All ofyou are convinced beyond a reasonable doubt that the defendant is guilty of the lesser

7 crime of Riot, you may find the defen.dant guilty ofRiot.

s In order for the defendant to be found guilty of the lesser crime ofRiot, the government must

9 prove each of the following elements beyond a reasonable doubt:

10 1. Two or more persons shall actually do an unlawful act ofviolence, either with or without a

11 common cause of quarrel

12 OR

13 2. Even do a lawful act, in a violent, tumultuous and illegal manner.

14 It is not necessary that the act ofviolence result from an agreement of any sort between the

15 persons committing it
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1 A person may be guilty of a crime in two ways. One, he or she may have diIectly committed

2 the crime. I will call that person the perpetrator. Two, he or she may have aided and abetted a

3 perpetrator, who directly committed the crime. A person is guilty of a crime whether he or she

4 committed it personally or aided and abetted the perpetrator.

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
Instruction No. _

Judicial Council ofCalifornia Criminal Jury Instructions
[CALCRIM] (2012), Instruction No. 400, available online at

htip:llwww.courts.ca.govipartners/documents/calcrimjuryins.pdf



1 A person may be guilty of a crime in two ways. One, he or she may have directly committed

2 the crime. I will call that person the perpetrator. Two, he or she may have aided and abetted a

3 perpetrator, who directly committed the crime. A person is guilty of a crime whether he or she

4 committed it personally or aided and abetted the perpetrator.
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1 The defendant is charged in Count II (Challenge to Fight Resulting in Death), and Count V

2 (Murder of the Second Degree with the Use ofaDeadly Weapon) with Aiding and Abetting.

3 In Count II, the defendant is accused of aiding and abetting Messrs. Rndnick, Pettigrew and

4 Villagrana to commit an act of challenge to fight by "counseling eachother in furtherance of issuing or

5 accepting a challenge to fight, and/or by providing backup to each other, and/or congregating in a

6 group in order to fight together, and/or encouraging each other to engage in or accept the challenge to

7 fight, and/or each group encircling members ofthe opposing group, and/or participating in a stand-off

8 situation andlor intimidating members ofthe rival gang, and/or harassing members ofthe rival gang,

9 and/or otherwise acting in concert."

10 In Count V, the defendant is accused of aiding and abetting Messrs. Rudnick and Pettigrew in

11 the commission of an affray by shooting Mr. Pettigrew.
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Fonrth Information Supplementing Indictment, p. 3, n. 5-8; p. 4,
11. 10-20 (Count 11); p. 8,11.4-12 (Count V).



1 The def=dant is charged in Count II (Chall=ge to Fight Resultiog in Death), and Count V

2 (Murder of the Second Degree with the Use of a Deadly Weapon) with Aiding and Abetting.

3 In Count n, the defendant is accused of aiding and abetting Messrs. Rudnick, Pettigrew and

4 Villagrana to commit an act ofchallenge to fight by "counseling each other in furtherance of issuing or

5 accepting a challenge to fight, and/or by providing backup to each other, and/or congregating in a

6 group in order to fight together, andlor encouraging each other to engage in or accept the challenge to

7 fight, and/or each group encircling members ofthe opposing group, and/or participating in a stand-off

B situation and/or intimidating members ofthe rival gang, and/or harassing members ofthe rival"gang,

9 and/or otherwise acting in concert. 1t

lOIn Count V, the defendant is accused of aiding and abetting Messrs. Rudnick and Pettigrew in

11 the commission ofan affray by shooting Mr. Pettigrew.
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1 To prove that the defendant is guilty of a crime based on aiding and abetting that crime, the

2 State must prove that:

3 1. The perpetrator committed the crime;

4 2. The defendant mew that the perpetrator intended to commit the crime;

5 3. Before or during the commission ofthe crime, the defendant intended to aid and abet the

6 perpetrator in committing the crime;

7 AND

8 4. The defendant's words or conduct did in fact aid and abet the perpetrator's commission of

9 the crime.

10 Someone aids and abets a crime ifhe or she knows ofthe perpetrator's unlawful pwpose and

11 he or she specifically intends to, and does in fact, aid., facilitate, promote, encourage, or instigate the

12 perpetrator's commission of that crime.

13 Ifall of these requirements are proved, the defendant does not need to actually have been

14 present when the crime was committed to be guilty as an aider and abettor.

15 Ifyou conclude that defendant was present at the scene of the crime or failed to prevent the

16 crime, you may consider that fact in determining whether the defendant was an aider and abettor.

17 However, the fact that a person is present at the scene of a crime or fails to prevent the crime does not,

18 by itself, make him or her an aider and abettor.

19 The State has the burden ofproving beyond a reasonable doubt that the defendant did not

20 withdraw. Ifthe State has not met this burden, you may not find the defendant guilty under an aiding

21 and abetting theory.
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1 To prove that the defendant is guilty of a crime based on aiding and abetting that crime, the

2 State must prove that:

3 1. The perpetrator committed the crime;

4 2. The defendant mew that the perpetrator intended to commit the crime;

5 3. Before or during the commission of the crime, the defendant intended to aid and abet the

6 perpetrator in committing the crime;

7 AND

8 4. The defendant's words or conduct did in fact aid and abet the perpetrator's commission of

9 the crime.

10 Someone aids and abets a crime ifhe or she knows of the perpetrator's unlawful purpose and

11 he or she specifically intends to, and does in fact, aid., facilitate, promote, encourage, or instigate the

12 perpetrator's commission of that crime.

13 If all of these requirements are proved, the defendant does not need to actually have been

14 present when the crime was committed to be guilty as an aider and abettor.

15 Ifyon conclude that defendant was present at the scene of the crime or failed to prevent the

16 crime, you may consider that fact in determining whether the defendant was an aider and abettor.

17 However, the fact that a person is present at the scene of a crime or fails to prevent the crime does not,

18 by itself, make him or her an aider and abettor.

19 The State has the burden ofproving beyond a reasonable doubt that the defendant did not

20 withdraw. Ifthe State has not met this burden, you may not find the defendant guilty under an aiding

21 and abetting theory.
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1 The defendant is charged in Count II with Challenge to Fight Resulting in Death. The elements

2 of the crime of Challenge to Fight Resulting in Death are:

3 I. A verbal or written challenge to fight;

4 AND

5 2. The challenge is given by one combatant to another;

6 AND

7 3. There is a previous concert and agreement with the other combatant to fight;

8 AND

9 4. A subsequent fight by the combatants pursuant to the challenge;

10 AND

11 5. A death ensuing in that fight;

12 AND

13 6. The defendant is either the challenger, the person who accepts the challenge, or a person

14 who gives, sends, or receives such a challenge.

15 The State has the burden ofproving each ofthese factual elements beyond a reasonable doubt.

16 If one or more of the factual elements of the offense are not proved beyond a reasonable doubt, you

17 must acquit the defendant ofthis charge.
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NRS 200.450(1) (challenge to fight, verbal or written, previons
concert and agreement) and (3) ("such a fight;" limited definition
of agency).



Instruction No. _

1 The defendant is charged in Count II with Challenge to Fight Resulting in Death. The elements

2 of the crime of Challenge to Fight Resulting in Death are:

3 I. A verbal or written challenge to fight;

• AND

5 2. The challenge is given by one combatant to another;

6 AND

7 3. There is a previous concert and agreement with the other combatant to fight;

8 AND

9 4. A subsequent fight by the combatants pursuant to the challenge;

10 AND

11 5. A death ensuing in that fight;

12 AND

13 6. The defendant is either the challenger, the person who accepts the challenge, or a person

14 who gives, sends, or receives such a challenge.

15 The State has the burden ofproving each ofthese factual elements beyond a reasonable doubt.

16 Ifone or more ofthe factual. elements of the offense are not proved beyond a reasonable doubt, you

17 must acquit the defendent of this charge.
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1 A "challenge to fight" is a summons or invitation, given by one person to another, to engage in

2 a personal combat; a request to fight a duel. A criminal offense.

3 "Previous" means antecedent. prior.

4 "Agreement" means a coming together or knitting ofminds; a coming together in opinion or

5 detennination; the coming together in accord of two minds on a given proposition; a concord of

6 understanding and intention between two or more parties with respect to the effect upon their relative

7 rights and duties.
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1 A "challenge to fight l1 is a summons or invitation" given by one person to another, to engage in

2 a personal combat; a request to fight a duel. A criminal offense.

3 "Previous" means antecedent, prior.

4 "Agreement" means a coming together or knitting ofminds; a coming together in opinion or

5 determination; the coming together in accord of two minds on a given proposition; a concord of

6 understanding and intention between two or more parties with respect to the effect upon their relative

7 rights and duties.
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1 Ifyou find there was no verbal or written challenge to fight, you must acguit the defendant of

2 this charge.

3 Ifyou find there was no previous concert and agreement between Messrs. Rudnick and

4 Pettigrew to fight, you must find the defendant not guilty of this charge.

s Ifyou fmd that there was no previous concert and. agreement between the defendant and Mr.

6 Pettigrew to fight, you must find the defendant not guilty of this cbarge.
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Wilmeth v. State, 96 Nev. 403, at 405-06, 610 P.2d 735 (1980)
("The statute proscribes the conveyance or acceptance of a
challenge to fight when such a fight or confrontation results....
Criminal responsibility in the context of this case is predicated
upon the issuance or acceptance of a challenge to fight and upon
the fact that some fights occur."); State v. Grimmett, 33 Nev.
531, at 533-34,112 P. 273 (1910) (no challenge or acceptance
under the circumstances ofthe case); Ex parte Fin/en, 20 Nev.
141, at 154, 18 P. 827 (1888) ("Before petitioner can bring this
case within the influence ofthe statute under consideration. in
this proceeding, it must appear by the evidence, without material
conflic1- first, that there was a previous agreement between
himself and the deceased to fight; and, second, that each did fight
the other.!!); NRS 200.450(1) (l1previous concert and agreement,1I
"verbal or written") and (3) ("such a fight").



1 Ifyau find there was no verbal or written challenge to fight, you must acquit the defendant of

2 this chmge.

3 If you find there was no previous concert and agreement between Messrs. Rudnick and

4 Pettigrew to fight, you must find the defendant not guilty of this chmge.

5 Ifyou find that there was no previous concert and agreement between the defendant and Mr.

6 Pettigrew to fight, you must find the defendant not guilty of this chmge.
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1 The crime of Challenge to Fight Resulting in Death with the Use ofaDeadly Weapon as

2 charged in this case includes the lesser crime ofAffray. If:

3 1 Any ofyou are not convinced beyond a reasonable doubt that the defendant is guilty of

, Challenge to Fight Resulting in Death with the Use ofaDeadly Weapon;

5 AND

6 2 AIl ofyou are convinced beyond a reasonable doubt that the defendant is guilty of the lesser

7 crime ofAffray, you may fmd the defendant guilty of Affray.

s In order for the defendant to be found guilty of the lesser crime ofAffray, the government must

9 prove each of the following elements beyond a reasonable doubt:

10 1. An agreement by two or more persons;

11 AND

12 2. The agreement is to fight in a public place;

13 AND

14 3. The fight results in the terror of the citizens oftbis state.

15 It is not necessary that the fight result from a previous concert and agreement between the

16 persons fighting.
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1 The crime of Challenge to Fight Resulting in Death with the Use of a Deadly Weapon as

2 charged in this case includes the lesser crime ofAffray. If:

3 1 Any of you are not convinced beyond a reasonable doubt that the defendant is guilty of

4 Challenge to Fight Resulting in Death with the Use of a Deadly Weapon;

5 AND

6 2 All ofyou are convinced beyond a reasonable doubt that the defendant is guilty of the lesser

7 crime ofAffray, you may find the defendant guilty of Affray.

s In order for the defendant to be found guilty of the lesser crime ofAffray, the government must

9 prove each of the following elements beyond a reasonable doubt:

10 1. An agreement by two or more persons;

11 AND

12 2. The agreement is to fight in a public place;

13 AND

14 3. The fight results in the terror ofthe citizens of this state.

15 It is not necessary that the fight result from a previous concert and agreement between the

16 persons fighting.
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1 The crime of Challenge to Fight Resulting in Death with the Use ofa Deadly Weapon as

2 charged in this case includes the lesser crime ofRiot. If:

3 1 Any of you are not convinced beyond a reasonable doubt that the defendant is guilty of

4 Challenge to Fight Resulting in Death with the Use ofaDeadly Weapon;

5 AND

6 2 All OfyOll are convinced beyond a reasonable doubt that the defendant is guilty oithe lesser

7 crime ofRiot, yon may find the defendant gnilty ofRiot.

8 In order for the defendant to be found guilty of the lesser crime ofRiot, the government must

9 prove each of the following elements beyond a reasonable doubt:

10 1. Two or more persons shall actually do an unlawful act ofviolence, either with or without a

11 common cause of quarrel

12 OR

13 2. Even do a lawful act, in a violent, tumultuous and illegal manner.

14 It is not necessary that the fight result from an agreement of any sort between the persons

15 fighting.
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1 The crime of Challenge to Fight Resulting in Death with the Use ofa Deadly Weapon as

2 charged in this case includes the lesser crime of Riot. If:

3 1 Any of you are not convinced beyond a reasonable doubt that the defendant is guilty of

4 Challenge to Fight Resulting in Death with the Use ofa Deadly Weapon;

5 AND

6 2 All ofyoll are convinced beyond a reasonable doubt that the defendant is guilty of the lesser

7 crime ofRiat, you may find the defendant guilty ofRiot.

8 In order for the defendant to be found guilty of the lesser crime of Riot, the government must

9 prove each of the following elements beyond a reasonable doubt

10 1. Two or more persons shall actually do an unlawful aet of violence, either -with or without a

11 common cause of quarrel

12 OR

13 2. Even do a lawful act, in a violent, tumultuous and illegal manner.

14 It is not necessary that the fight result from an agreement of any sort between the persons

15 fighting.
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1 The defendant is charged in Counts II (Challenge to Fight Resulting in Death with the Use of a

2 Deadly Weapon), V (Murder of the Second Degree with the Use ofa Deadly Weapon), VI (Murder

3 with a Deadly Weapon), and VII (Conspiracy to Commit Murder) with the special circumstance of

4 committing one or more of the crimes for the benefit of, at the direction of, or in affiliation with, a

5 criminal gang, with the specific intent to promote, further or assist the activities ofthe criminal gang.
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Fourth Information Snpplementing Iodictment, p. 5,11.21-24
(Count II); p. 7, 11. 18-22; (Count V); p. 8, 11. 20-23 (Count
VI); p. 9, 11. 9-10 (Count VII).



1 The defendant is charged in Counts II (Challenge!D Fight Resulting in Death with the Use ofa

2 Deadly Weapon), V (Murder of the Second Degree with the Use ofa Deadly Weapon), VI (Murder

3 with a Deadly Weapon), and VII (Conspiracy to Commit Murder) with the special circumstance of

4 committing one or more ofthe crimes for the benefit of. at the direction o~ or in affiliation with, a

5 criminal gang, with the specific intent to promote, further or assist the activities of the criminal gang.
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1 To prove that this special circumstance is true, the State must prove that:

2 1. The defendant intentionally committed one or more ofthe offenses charged in Counts II, V,

3 VI and VII of the Fourth Information Supplementing Indictment;

4 2. At the time of the offense the defendant knew that the gang commonly engaged in felony

5 criminal activity;

6 3. That he committed the crime or crimes for the benefit o~ at the direction of: or in affiliation

7 with, the criInil].al'gang;

8 AND

9 4. That he committed the crime or crimes with the specific intent to promote, further or assist

10 the activities ofthe criminal gang.
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1 To prove that this special circumstance is true, the State must prove that:

2 1. The defendant intentionally committed one or more of the offenses charged in Counts II, V,

3 VI and vn ofthe Fourth Infonnation Supplementing Indictment;

4 2. At the time of the offense the defendant knew that the gang commonly engaged in felony

5 criminal activity;

6 3. That he committed the crime or crimes for the benefit o~ at the direction o~ or in affiliation

7 with, the criminal gang;

8 AND

9 4. lbat he committed the crime or crimes with the specific intent to promote, further or assist

10 the activities of the criminal gang.
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1 ''Benefit'' means advantage, profit, fruit or privilege.

2 "Direction" means the act of governing, management, or superintendence.

3 I1Affiliation" imports less than membership in an organization, but more than sympathy. and a

4 working alliance to bring to fruition the proscribed program ofa proscribed organization, as

5 distinguished from mere co-operation with a proscribed organization in lawful activities, is essential.

6 IIPromo1e" means to contribute to growth, enlargement or prosperity at: to forward, to further,

7 to e;ncourage, or to advance.

8 "Assist" means to help; aid, succor, lend countenance or encouragement to; participate in as an

9 auxiliary.
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1 l1Benefit" means advantage, profit, fruit or privilege.

2 ltDirectionl1 means the act of governing, management, or superintendence.

3 "Affiliation" imports less than membership in an organization, but more than sympathy, and a

4 working alliance to bring to fruition the proscribed program of a proscribed organization, as

5 distinguished from mere co-operation with a proscribed organization in lawful activities, is essential.

6 llPromote" means to contribute to growth, enlargement or prosperity of; to forward, to further,.

7 to encourage, or to advance.

s "Assist" means to help, aid" succor, lend countenance or encouragement to; participate in as an

9 auxiliary.
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1 A "criminal gang" is any ongoing organization, association, or group of three or more persons,

2 whether [onnal or infonnal:

3 1. That has a common name or common identifying symbol;

4. 2. That has particular conduct, status and customs indicative of it;

5 AND

6 3. That has, as one ofits common activities, the commission offelony crimes, not including the

7 crimes specifically charged in this case.

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

2'

25

26 Instruction No.

NRS 193.168(8).



1 A "criminal gang" is any ongoing organization, association" or group oftbree or more persons.

2 whether formal or infonnal:

3 1. That has a common name or cornmon identifying symbol;

4 2. That has particular conduct, status and customs indicative of it;

5 AND

6 3. That has, as one ofits common activities, the commission of felony crimes, not including the

7 crimes specifically charged in this case.
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1 nCommon!l means usual, ordinary or frequent, customary or habitual.

2

3 Black's Law Dictionary, (4th revised edition, 1968) p. 344.
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1 uCommon" means usual, ordinary or frequent, customary orhabitual.
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1 The fact that individualmembers committed felony crimes which benefitted the gang does not

2 lead necessarily to the conclusion that felonious action is a common denominator of the gang.

3 Likewise, just because certain members of a hypothetical group play musical instruments, it does not

4 follow that the group is an orchestra.
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1 The fact that individual members committed felony crimes which benefitted the gang does not

2 lead necessarily to the conclusion that felonious action is a common denominator of the gang.

3 Likewise, just because certain members of a hypothetical group play musical instruments, it does not

, follow that the group is an orchestra.
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1 You may consider evidence of gang activity only for the limited purpose of deciding whether

2 the defendant acted with the intent, purpose, and knowledge that are required to prove the gang-related

3 enhancements and special circumstance allegations charged.

4 You may also consider this evidence when you evaluate the credibility or believability of a

5 witness and when you consider the facts and infonnation relied on by an expert witness in reaching his

6 or her opinion.

7 You may not consider this evidence for any other purpose. You may not conclude from this

8 evidence that the defendant is a person ofbad character or that he has a disposition to commit crime.
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1 You may consider evidence of gang activity only for the limited purpose of deciding whether

2 the defendant acted with the intent, purpose, and knowledge that are required to prove the gang-related

~ enhancements and special circumstance allegations charged.

4 You may also consider this evidence when you evaluate the credibility or believability of a

5 witness and when you consider the facts and information relied on by an expert witness in reaching his

6 or her opinion.

7 Yau may not .consider- this evidence for any other purpo~.e. You may not conclude from this

8 evidence that the defendant is a person ofbad character or that he has a disposition to commit crime.
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1 The Defendant is charged in Count III with Carrying a Concealed Weapon and in Count N

2 with Discharging a Fireann in a Structure.

3 The defendant is not guilty of Count III (Carrying a Concealed Weapon) and/or Count N

4 (Discharging a Firearm in a Structure) ifhe acted because of legal necessity.

5 fu order to establish this defense, the defendant must prove that:

6 1. He acted in an.emergency to prevent a significant bodily harm or evil to someone else;

7 2. He had,no adequate legal alternative;

8 3. The defendant's acts did not create a greater danger than the one avoided;

9 4. Vlhen the defendant acted, he actually believed that the act was necessary to prevent the

10 threatened harm or evil;

11 5. A reasonable person would also have believed that the act was necessary under the

12 circumstances;

13 AND

14 6. The defendant did not substantially contribute to the emergency.

15 The defendant has the burden ofproving this defense by a preponderance of the evidence. This

16 is a different standard of proof than proofbeyond a reasonable doubt. To meet the burden ofproofby

17 a preponderance of the evidence, the defendant must prove that it is more likely than not that each of

18 the six listed items is true.
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1 The Defendant is charged in Count ill with Carrying a Concealed Weapon and in Count IV

2 with Discharging a Fireann in a Structure.

3 The defendant is not guilty ofConnt III (Carrying a Concealed Weapon) and/or Connt IV

4 (Discharging a Firearm in a Structure) ifhe acted because of legal necessity.

5 In order to establish this defense, the defendant must prove that:

6 1. He acted in an eme+gency to prevent a significant bodily hamJ. or evil to someone else;

7 2. He had no adeqnate legal alternative;

8 3. The defendant's acts did not create a greater danger than the one avoided;

9 4. When the defendant acted, he actually believed that the act was necessary to prevent the

10 threatened harm or evil;

11 5. A reasonable person would also have believed that the act was necessary under the

12 circumstances;

13 AND

14 6. The defendant did not substantially contribute to the emergency.

15 The defendant has the burden ofproving this defense by a preponderance of the evidence. This

16 is a different standard of proof than proofbeyond a reasonable doubt To meet the burden ofproofby

17 a preponderance of the evidence, the defendant must prove that it is more likely than not that each of

18 the six listed items is true.
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1 The Defendant is charged with various types ofmurder in Counts II (Challenge to Fight

2 Resulting in Death with the Use ofa Deadly Weapon), V (Murder of the Second Degree with the Use

3 ofaDeadly Weapon) and VI (Murder with a Deadly Weapon).

4 The defendant is not guilty ofmurder ifhe was justified in killing someone in defense of

5 another. The defendant acted in lawful defense of another if:

6 1. The defendant reasonably believed that someone else was in imminent danger ofbeing

7 killed or suffering great bodily injury;

8 2. The defendant reasonably believed that the immediate use of deadly force was necessary to

9 defend against that danger;

10 AND

11 3. The defendant used no more force than was reasonably necessary to defend against that

12 danger.

13 Belief in future hann is not sufficient, no matter how great or how likely the harm is believed

14 to be. The defendant must have believed th,ere was imminent danger of death or great bodily injury to

15 someone else. Defendant's belief must have been reasonable and he must have acted only because of

16 that belief. The defendant is only entitled to use that amount of force that a reasonable person would

17 believe is necessary in the same situation. Ifthe defendant used more force than was reasonable, the

18 killing was not justified.

19 When deciding whether the defendant's beliefs were reasonable, consider aU the circumstances

20 as they were known to and appeared to the defendant and consider what a reasonable person in a

21 similar situation with similar lmowledge would have believed.

22 If the defendant's beliefs were reasonable, the danger does not need to have actually existed.

23 The defendant's belief that someone else was threatened may be reasonable even ifhe relied

24 on information that was not true. However, the defendant must actually and reasonably have believed

25 that the information was true.

26



1 A defendant is not required to retreat. He or she is entitled to stand his or her ground and

2 defend [himself or herselfj another and, if reasonably necessary, to pursue an assailant until the danger

3 of death or great bodily injury has passe<! Tbis is so even if safety could have been achieved by

4 retreating.

5 Great bodily injury means significant or substantial physical injury. It is an injury that is

6 greater than minor or moderate harm.

7 Tne State has the burden of proving beyond a reasonable doubt that the killing was not

B justified. If the State has not met this burden, you must find the defendant not guilty ofmurder.
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Judicial Council o/California Criminal Jury Instructions
[CALCRIM] (2012), Instruction No. 505, available online at

http://www.courts.ca.gov/partners/doc1lIIlentslcaicrimjuryins.pdf



1 The Defendant is charged with various types ofmurder in Coun", II (Challenge 10 Fight

2 Resulting in Death with the Use ofa Deadly Weapon), V (Murder of the Second Degree with the Use

3 of a Deadly Weapon) and VI (Murder with a Deadly Weapon).

4 The defendant is not guilty ofmurder ifhe was justified in killing someone in defense of

5 another. The defendant acted in lawful defense of another if:

6 1. The defendant reasonably believed that someone else was in imminent danger ofbeing

7 killed or suffeting great bodily injury;

8 2. The defendant reasonably believed that the immediate use of deadly force was necessary to

9 defend against that danger;

10 AND

11 3. The defendant used no more force than was reasonably necessary to defend against that

12 danger.

13 Belief in future hann is not sufficient, no matter how great or how likely the hann is believed

14 to be. The defendant must have believed there was imminent danger of death or great bodily injury to

15 someone else. Defendant'.s beliefmust have been reasonable and he must have acted only because of

16 that belief. The defendant is only entitled to use that amOlmt offorce that a reasonable person would

17 believe is necessary in the same situation. If the defendant used more force than was reasonable, the

18 killing was not justified.

19 When deciding whether the defendant's beliefs were reasonable, consider all the circumstances

20 as they were known to and appeared to the defendant and consider what a reasonable person in a

21 similar situation with similar knowledge would have believed.

22 Ifthe defendant's beliefs were reasonable, the danger does not need to have actually existed.

23 The defendant's belief that someone else was threatened may be reasonable even ifhe relied

24 on information that was not true. However, the defendant must actually and reasonably have believed

25 that the information was true.

26
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1 A defendant is not required to retreat. He or she is entitled to stand his or her ground and

2 defend another and, if reasonably necessary, to pursue an assailant until the danger of death or great

3 bodily injury has passed. This is so even if safety could have been achieved by retreating.

4 Great bodily injury means significant or substantial physical injury. It is an injury that is

5 greater than minor or moderate harm.

6 The State has the burden ofproving beyond a reasonable doubt that the killing was not

7 justified. If the State has not met this burden, you must find the defendant notguilty ofmurder.
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1 A killing is justifiable when committed in the la'Wful defense of the slayer, his child, or of any

2 other person in his or her presence or company, when there is reasonable ground to apprehend a design

3 on the part of the person slain to commit a felony or to do some great personal injury to the slayer or to

4 any such person, and there is imminent danger of such design being accomplished.
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NRS 200.160(1).



1 A killing is justifiable when committed in the lawful defense of the slayer, his child, or of any

2 other person in his or her presence or company, when there is reasonable ground to apprehend a design

3 on the part of the person-slain to commit a felony or to do some great personal injury to the slayer or to

4 any such person, and there is imminent danger ofsuch design- being accomplished.
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1 AFFIRMATION PURSUANT TO NRS 239B.030.

2 The party executing this docmnent hereby affinns that this docmnent submitted for recording

3 does not contain the social security number of any person or persons, pursuant to NRS 239B.230.

4 Dated this _ day of July, 2013.
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DAVID R. HOUSTON, ESQ.
Nevada Bar No. 2131
LAW OFFICE OF DAVID R.
HOUSTON
432 Court Street
Reno, Nevada 89501
(775) 786-4188
Attorney for Defendaot
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7 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

8 IN AND FOR THE COUNTY OF WASHOE.

9 >I: >I< '"

10

11 THE STATE OF NEVADA,

12
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Case No. CRll-I7l8

Dept No.4

14 ERNESTO MANUEL GONZALEZ (B),

15 Defendaots.
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I
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20 DEFENDANT GONZALEZ'S PROPOSED ADDITIONAL JURy INSTRUCTIONS

21 *****
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23

Defendant Emesto Manuel Gonzalez respectfully submits his proposed additional jury

instructions for use in this case, based on the facts and circumstances which have come to light during

24
the trial of this matter.

25 III

26 III



1 The defendant is charged in Count IV with maliciously and wantonly discharging a handgun.

2 The defendant is charged in Counts V and VI with acts ofmalice.

3 "Wanton" means reckless, heedless, malicious, characterized by extreme recklessness,

4 foolhardiness, recklessly disregardful of the rights or safety of others or of consequences.

5 "Malice" and "maliciously" import an evil intent, wish or design to vex, annoy or injure

6 another person. Malice may be inferred from an act done in willful disregard of the rights of another,

7 or an act wrongfully done without just cause or excuse, or an act or omission of duty betraying a

8 willful disregard of social duty.

9 lIMaliceT
' can be express or implied. Express malice is that deliberate intention unlawfully to

10 take away the life of a fellow creature, which is manifested by external circumstances capable ofproof.

11 Malice shall be implied when no considerable provocation appears, or when all the circumstances of

12 111e killing show an abandoned and malignant heart.

13 The legal defense of defense of self or others justifies a homicide and negates the element of

14 malice.

15 If you find that the defendant did not act maliciously or wantonly in discharging a handgun, as

16 charged, you must acquit 111e defendant of Count IV.

17 Jfyou find that the killing ofMr. Pettigrew was not an act ofmalice, as that term is defined in

18 these instructions, you must acquit the defendant of Counts V and VI.
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26
Instruction No. __

Black's Law Dictionary, (4111 revised edition 1968) p. 1753
C'wanton"); NRS 193.0175 ("malice" and maliciously"); NRS
200.020 (Express and implied malice); NR.S 202.287(1)
(discbarging a firearm); NR.S 200.010(1) (murder); allegations
of Count IV at p. 6, 11. 21-22 ("did maliciously and wantonly
discharge a 040 caliber handgun"), Count V at p. 7, 1. 10 ("did
maliciously fire deadly weapons"); and Count VI at p. 8,1. 7
(lTwith malice aforethought"); Collman v. State, 116 Nev. 687, at
714,7 P.3d 426 (2000) (negates malice); Kelso v. State, 95 Nev.
37, at 42,588 P.2d 1035 (1979) (negates malice).



Instruction No.

1 The defendant is charged- in Count N with maliciously and wantonly discharging a handgun.

2 The defendant is charged. in Counts V and VI with acts ofmalice.

3 "Wanton" means reckless, heedless, malic1ous, characterized by extreme recklessness,

4 foolhardiness, recklessly disregardful of the rights or safety of others or of consequences.

5 "Malice" and "maliciously" import an evil intent, wish or design to vex, annoy or injure

6 another person. Malice may be inferred from an act done in willful disregard of the rights of another,

7 or an act wrongfully done without just cause or excuse, or an act or omission of duty betraying a

B willful disregard of social duty.

9 uMalice" can be express or implied. Express malice is that deliberate intention unlawfully to

10 take away the life of a fellow creature, which is manifested by extema1 circumstances capable ofproof.

11 Malice shall be implied when no considerable provocation appears, or when all the circumstances of

12 the killing show an abandoned and malignant heart.

13 The legal defense of defense of self or others justifies a homicide and negates the element of

14 malice.

15 Ifyou find that the defendant did not act maliciously or wantonly in discharging a handgun, as

16 charged, you must acquit the defendant of Count N.

17 Ifyau find that the killing afMr. Pettigrew was not an act ofmalice, as that term is defined in

18 these instructions, you must acquit the defendant of Counts V and VI.
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Ifyou fmd that the defendant did not specifically intend to aid, facilitate, promote, encourage,
or instigate any challenge to fight, or to fight based on such a challenge, you must acquit the defendant
of aiding or abetting in Count ll.

Extrapolation from the elements recited in Judicial
Council ofCalifornia Criminal Jury Instructions
[CALCRIMj (2012), Instruction No. 401, available online at

http://www.courts.ca.gov/partnersldocuments/calcrim iunrins.pdf
to NRS 200.450(1) (challenge to fight, verbal or written,
previous concert and agreement) and (3) ("such a fight;!l limited
definition of agency).
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Ifyou find that the defendant did not specifically intend to aid, facilitate, promote, encourage,
or instigate any challenge to fight, or to fight based on such a challenge, you must acquit the defendant
ofaiding or abetting in Count II.
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---If you find that the defendant did not give, send, or receive any challenge to-fight for himself or
another, or fight based on such a challenge, you must acquit the defendant of Count II.

NRS 200.450(1) (challenge to fight, verbal or written, previous
concert and agreement) and (3) ("such a fight"); NRS 200.450
(1) and (2) (limiting agency to those parties).
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Ifyou fmd that the defendant did not give,-send, or receive any challenge to fight for himself or
another, or fight based on such a challenge, you must acquit the defendant of Count n.
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1 AFFIRMATION PURSUANT TO NRS 239B.030.

2 The party executing this document hereby affums that this document submitted for recording

3 does not contain the social security number of any person or persons, pursuant to NRS 239B.230.
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Dated this _ day of".~~~~, 2013.

DAVID R. HOUSTON, ESQ.
Nevada Bar No. 2131
LAW OFFICE OF DAVID R.
HOUSTON
432 Court Street
Reno, Nevada 89501
(775) 786-4188
Attorney for Defendant
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DEFENDANT GONZALEZ'S PROPOSED ADDITIONAL JURY INSTRUCTIONS

* * * * *
Defendant Emesto Manuel Gonzalez respectfully submits his proposed additional jury

instructions for use in this case. based on the facts and circumstances which have come to light during

the trial ofthis matter.
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-- --

1 The defendant is charged in Count IV with maliciously and wantouly discharging a handgun.

2 The defendant is charged in Counts V and VI with acts ofmalice.

3 "Wanton" means reckless, heedless, malicious, characterized by extreme recklessness,

4 foolhardiness, recklessly disregardful ofthe rights or safety ofothers or of consequences.

5 "Malice" and "maliciously" import an evil intent. -wish or design to vex, annoy or injure

6 another person. Malice may be inferred from an act done in willful disregard ofthe rights of another,

7 or an act wrongfully done without just cause or excuse, or an act or omission of duty betraying a

8 willful disregard of social duty.

9 "Malicell can be express or implied. Express malice is that deliberate intention unlawfully to

1a take away the life of afellow creature, which is manifested by external circumstances capable ofproof.

11 Malice shall be implied when no considerable provocation appears, or when all the circumstances of

12 the killing show an abandoned and malignant heart.

13 The legal defense of defense of self or others justifies a homicide and negates the element of

14 malice.

15 Ifyou find that the defendant did not act maliciously or wantonly in discharging a handgun, as

16 charged, you must acquit the defendant of Count IV.

17 Ifyou find that the killing ofMr. Pettigrew was not an act ofmalice, as that term is defmed in

18 these instructions, you must acquit the defendant of Counts V and VI.
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Instruction No.

Black's Law Dictionary, (4th revised edition 1968) p. 1753
("wanton"); NRS 193.D175 ("malice" and maliciously"); NRS
200.020 (Express and implied malice); NRS 202.287(1)
(discharging a firearm); NRS 200.010(1) (murder); allegations
of Count IV at p. 6, n. 21-22 ("did maliciously and wantouly
discharge a.40 caliherhandgun"), Count V at p. 7, l. 10 ("did
maliciously fire deadly weapons"); and Count VI at p. 8, L7
("with malice aforethought"); Collman v. State, 116 Nev. 687, at
714,7 P.3d 426 (2000) (negates malice); Kelso v. State, 95 Nev.
37, at 42,588 P.2d 1035 (1979) (negates malice).



-- - ------- ---

1 The defendant is charged in Count N with maliciously and wantonly discharging a handgun.

2 The defendant is charged in Counts V and VI with acts ofmalice.

3 "Wantonll means reckless, heedless, malicious, characterized by extreme recklessness,

4 foolhardiness, recklessly disregardful of the rights or safety of others or of consequences.

5 "Malice" and "maliciously" import an evil intent, wish or design to vex, annoy or injure

6 another person. Malice may be inferred from an act done in willful disregard of the rights of another,

7 or an act wrongfully done without just cause or excuse, or an act or omission of duty betraying a

8 willful disregard of social duty.

9 "Malice" can be express or implied. Express malice is that deliberate intention unlawfully to

10 take away the life of a fellow creature, which is manifested by external circmnstances capable ofproof.

11 Malice shall be implied when no considerable provocation appears, or when all the circumstances of

12 the killing show an abandoned and malignant heart.

13 The legal defense of defense of self or others justifies a homicide and negates the element of

14 malice.

15 If you find that the defendant did not act maliciously or wantonly in discharging a handgun, as

16 charged, you must acquit the defendant of Count IV.

17 !fyou find that the killing ofMr. Pettigrew was not an act ofmalice, as that term is defined in

18 these instructions, you must acquit the defendant of Counts V and VI.
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If you find that the defendant did not specifically intend to aid, facilitate, promote, encourage,
or instigate any challenge to fight, or to fight based on such a challenge, you must acquit the defendant
ofaiding or abetting in Count ll.

Extrapolation from the elements recited in Judicial
Council ofCalifornia Criminal Jury Instructions
[CALCRIM] (2012), Instruction No. 401, available online at

http://www.courts.cagov/partners/documents/calcrim juryins.pdf
to NRS 200.450(1) (challenge to fight, verbal or written,
previous concert and agreement) and (3) ("such a fight;lI limited
definition of agency).
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Ifyou find that the defendant did not specifically intend to aid, facilitate, promote, encourage,
or instigate any challenge to fight, or to fight based on such a challenge, you must acquit the defendant
of aiding or abetting in Count ll.
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If you find that the defendant did not give,-send, or receive any challenge to fight for himself or
another, or fight based on such a challenge, you must acquit the defendant of Count ll.
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NRS 200.450(1) (challenge to fight, verbal or written, previous
concert and agreement) and (3) ("snch a fight"); NRS 200.450
(1) and (2) (limiting agency to those parties).
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If you find that the defendant did not give, send, or receive any challenge to fight for himself or
another, or fight based on such a challenge, you must acquit the defendant of COWlt II.
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1 AFFIRMATION PURSUANT TO NRS 239B.030.

2 The party executing this document hereby affinns that this document submitted for recording

3 does not contain the social security number of any person or persons, pursuant to NRS 239B.230.
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432 Court Street
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Attorney for Defendant



Exhibit 10

Exhibit 10

F I LED
Electronically

08-27-2013:03:10:34 PM
Joey Orduna Hastings

Clerk of the Court
Transaction # 3955157



CODE: ---
1 DAVID R. HOUSTON, ESQ.

Nevada BarNo. 2131
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LAW OFFICE OF DAVID R. HOUSTON
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Reno, Nevada 89501
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Attorney for Defendant
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7 IN TIlE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

8 IN AND FOR THE COUNTY OF WASHOE.
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11 THE STATE OF NEVADA,
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Plaintiff,
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ERNESTO MANUEL GONZALEZ,

Defendant.

Case No. CRll-I718

Dept. No.4
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DEFENDANT'S SECOND PROPOSED ADDITIONAL JURy INSTRUCTIONS

* >I< '" * *
Defendant Emesto Manuel Gonzalez respectfully submits his second proposed additional jury

instructions for use in this case, based on the facts and circumstances which have come to light during

the trial of this matter.
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--- - ----- ---- -

1 The object of the conspiracy alleged in Count I ofthe Fourth Amended InfoIDlation is the

2 commission of an affray. The alleged conspirators are the defendant, Messrs. Rudnick, Pettigrew and

3 Villagrana, and/or their respective gang members. The State has the burden ofproving beyond a

4 reasonable doubt that the defendant entered into a pre-existing agreement for this purpose.

5 If the State has not proven beyond a reasonable doubt that the defendant agreed with one or

6 more of these persons to fight in a public place to the terror of the citizens ofNevada, you must acquit

7 the defendant of Count 1.
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26 Instruction No.--

NRS 199.480, NRS 203.050, Count I ofFourth Amended
Information
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1 The object of the conspiracy alleged in Count I of the Fourth Amended Information is the

2 commission of an affray. The alleged conspirators are the defendant, Messrs. Rudnick, Pettigrew and

3 Villagrana, and/or their respective gang members. The State has the burden ofproving beyond a

4 reasonable doubt that the defendant entered into a pre-existing agreement for this purpose.

s Ifthe State has not proven beyond a reasonable doubt that the defendant agreed with one or

6 more of these persons to fight in a public place to the terror of the citizens ofNevada, you must acquit

7 the defendant of Count I.
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1 Ifthe State has not proven beyond a reasonable doubt that the defendant gave, sent, received or

2 accepted any verbal or written challenge to fight, for himself or another, or to fight based on such a

3 challenge, you must acquit the defendant of Count ll.
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NRS 200.450(1) and (3).
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If the State has not proven beyond a reasonable doubt that the defendant gave, sent, received or

accepted any verbal or written challenge to fight, for himself or another, or to fight based on such a

challenge, you must acquit the defendant of Count II.
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------- --------------- ----_. -

If the State has not proven beyond a reasonable doubt that the defendant specifically intended

to, and did, aid, facilitate, promote, encourage, or instigate any verbal or written challenge to fight, or

to fight based on such a challenge, you must acquit the defendant of aiding or abetting liability in

• Count II.
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Extrapolation from the elements recited in Judicial Council of
California Criminal Jury Instructions [CALCRlM] (2012),
Instruction No. 401, available online at
h ://www.courts.ca. ovl artners/documents/calcrim .
to NRS 200.450(1) (challenge to fight, verbal Or written,
previous concert and agreement) and (3) ("such a fight;n limited
definition of agency).



1 Ifthe State has not proven beyond a reasonable doubt that the defendant specifically intended

2 to, and did, aid, facilitate, promote, encourage, or instigate any verbal or written challenge to fight, or

3 to fight based on such a challenge, you must acquit the defendaut of aiding or abetting liability in

, Couut II.
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If the State has not proven beyond a reasonable doubt that the defendant specifically agreed

with Messrs. Rudnick, Pettigrew and Villagrana, and/or their respective gang members to give, send,

receive or accept any verbal or written challenge to fight, or to fight based on such a.challenge, you

must acquit the defendant of conspiracy liability in Count II.

NRS 199.480, NRS 200.450(1) and (3).

24

25

26 Instruction No.



- -------------- ------- - -

1 Ifthe State has not proven beyond a reasonable doubt that the defendant specifically agreed

2 with Messrs. Rudnick, Pettigrew and Villagrana, and/or their respective gang members to give, send,

3 receive or accept any verbal or written challenge to fight, or to fight based on such a challenge, you

4 must acquit the defendant of conspiracy liability in Count ll.
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1 If the State has not proven beyond a reasonable doubt that the defendant concealed a fireann

2 upon his person, you must acquit the defendant of Count III.
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NRS 202.350.



- ._---_._- ------

1 Ifthe State has not proven beyond a reasonable doubt that the defendant concealed a fIrearm

2 upon his person, you must acquit the defendant of Count III.
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1 When words such as "knowingly," "willfully," Hmaliciously,n or "with malice ll are charged, the

2 State has the burden ofproving, beyond areasonable doubt, that intent for each and every element of

3 the crime.

•
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Garcia v. Sixth Judicial Dist. Court, 117 Nev. 697, at 701
30 P.3d 1110 (2001) ("When an intent requirement is set
forth in a criminal statute such as "knowingly," the intent
must be proven as to each element ofthe crime to sustain
a conviction."), citing to State ofNevada v. District Court
108 Nev. 1030, at 1032-33, 842 P.2d 733 (1992) and
Harris v. State, 83 Nev. 404, at 407, 432 P.2d 929 (1967)



-- - --- - ------------ -----

1 When words such as 'knowingly, 11 "willfully, It 'lnaliciously,!! or l1with malice" are charged., the

2 State has the burden ofproving, beyond a reasonable doubt, that intent for each and every element of

3 the crime.
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1

2

3

4

5

6

7

8

9

10

11

Counts IV, V and VI of the Fourth Amended Infonnanon charge the defendant with acts of

malice.

Malice is an element of these offenses, which the State must prove beyond a reasonable doubt

Malice is not subsumed by willfulness, deliberation, and premeditation. The legal defense of defense

of self or others justifies a homicide and negates the element ofmalice. The fact that not every murder

requires a specific intent to kill does not relieve the State of the burden to prove some~d ofmalice to

establish murder.

If the State has not proven beyond a reasonable doubt that the defendant acted wantonly or

maliciously in discharging a handgun, as charged, you must acquit the defendant of Count IV.

If the State has not proven beyond a reasonable doubt that the killing of:Mr. Pettigrew was an

act of malice, as that term is defined in these instructions, you must acquit the defendant of Counts V

12 and VI.
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Counts IV, V and VI of the Fourth Amended Infonnation,
Collman v. State, 116 Nev. 687 at 714-15, 7 P.3d 426
(2000), citing to Kelso v. State, 95 Nev. 37, at 42, 588
P.2d 1035 (1979) and State v. Vaughan, 22 Nev. 285, at
299-302,39 P. 733 (1895).



1 Counts N, V and VI of the Fourth Amended Information charge the defendant with acts of

2 malice.

3 Malice is an element of these offenses, which the State must prove beyond a reasonable doubt.

4 Malice is not subsumed by willfulness, deliberation, and premeditation. The legal defense of defense

5 of self or others justifies a homicide and negates the element ofmalice. The fact that not every murder

6 requires a specific intent to kill does not relieve the State of the burden to prove some kind ofmalice to

7 establish murder.

s If the State has not proven beyond a ·reasonable doubt that the defendant acted wantonly or

9 miliciously in discharging ahand~ as charged, you must acquit the defendant of Count IV.

10 If the State has not proven beyond a reasonable doubt that the killing afMr. Pettigrew was an

11 act ofmalice, as that tenn is defIned in these instructions, you must acquit the defendant of Counts V

12 and VI.
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1
.. _---- - --------------- --------------

The object of the conspiracy alleged in Count VI ofthe Fourth Amended Information is to kill

2 someone. The alleged conspirators are the defendant, Mr. Rudnick, and other Vagos members or

3 associates. The State has the burden ofproving beyond a reasonable doubt that the defendant entered

4 into a pre-existing agreement for this purpose.

5 If the State has not proven beyond a reasonable doubt that the defendant previously agreed with

6 Mr. Rudnick or other Vagos members to kill someone, you must acquit the defendant of conspiracy

7 liability for Count VI.
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Count VI of the Fourth Amended Information,
NRS 199.480.



---------- -- - -------- - -----------

1 The object of the conspiracy alleged in Count VII of the Fourth Amended Information is to kill

2 someone. The alleged conspirators are the defendant,:MI. Rudnick, and other Vagos members or

3 associates. The State has the burden ofproving beyond a reasonable doubt that the defendant entered

4 into a pre-existing agreement with one or more of these persons for this purpose.

5 If you find the State has not proven beyond a reasonable doubt that the defendant previously

6 agreed with Mr. Rudnick or other Vagos members and associates to kill someone, you must acquit the

7 defendant of Count VII.
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1

2
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8
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The defendant is charged in COWltS II (Challenge to Fight ResnIting in Death with the Use of a

Deadly Weapon), V (Mnrder of the Second Degree with the Use of a Deadly Weapon), VI (Mnrder

with a Deadly Weapon), and VII (Conspiracy to Commit Mnrder) of the Fonrth Amended Infonnation

with the special circumstance of committing one or more ofthe crimes for the benefit of, at the

direction of, or in affiliation with, a criminal gang, with the specific intent to promote, further or assist

the activities of the criminal gang.

Ifyou find the defendant committed the offense of Challenge to Fight ResnItiug in Death with

the Use ofa Deadly Weapo~ Murder ofthe Second Degree with the Use of a Deadly Weapon, Murder

with a Deadly Weapon or Conspiracy to Commit Murder, then you must further determine whether the

defendant committed the crime for the benefit of, at the direction of, or in affiliationwi~ a criminal

gang, with the specific intent to promote, further or assist the activities ofthe criminal gang. You

should indicate your finding by checking the appropriate box(es) on the verdict form.

The burden is on the State to prove beyond a reasonable doubt the existence of a criminal gang,

in which felonious action is a common denominator ofthe gang. The State must also prove, beyond a

reasonable doubt, that the defendant, in each ofthese offenses, knew that the Vagos were a criminal

gang, as that term is defined in these instructions, and with that knowledge, committed the crime for

the benefit of, at the direction of, or in affiliation with, a criminal gang, with the specific intent to

promote, further or assist the activities ofthe criminal gang.

COWlts II, V, VI and VII of the Fonrth Amended
Infonnation; Origel-Candido v. State, 114 Nev. 378, at
383,956 P.2d 1378 (1998); NRS 193.168(8); Apprendi v.
New Jersey, 530 U.S. 466 (2000).

Instruction No. __



1 The defendant is charged in Counts II (Challenge to Fight Resulting in Death with the Use of a

2 Deadly Weapon), V (Murder of the Second Degree with the Use ofa Deadly Weapon), VI (Murder

3 with a Deadly Weapon), and VII (Conspiracy to Commit Murder) of the Fourth Amended Information

4 with the special circumstance of committing one.or more of the crimes for the benefit of, at the

5 direction of, or in affiliation with, a criminal gang, with the specific intent to promote, further or assist

6 the activities ofllie criminal gang.

7 Ifyou find the defendant committed the offeuse of Challenge to Fight Resulting in Death with

8 the Use ofa Deadly Weapon, Murder of the Second Degree with the Use ofa Deadly Weapon, Murder

9 with a Deadly Weapon or Conspiracy to Commit Murder, then you must further determine whether the

10 defendant committed the crime for the benefit of, at the direction of, or in afftliation with, a criminal

11 gang, with the specific intent to promote, further or assist the activities of the criminal gang. You

12 should indicate your finding by checking the appropriate box(es) on the verdict form.

13 The burden is on the State to prove beyond a reasonable doubt the existence of a criminal gang,

14 in which f~lonious action is a common denominator of the gang. The State must also prove, beyond a

15 reasonable doubt, that the defendant, in each ofthese offenses, knew that the Vagos were a criminal

16 gang, as that tenn is defined in these instructions, and with that knowledge, committed the crime for

17 the benefit of, at the direction of, or in affiliation with, a criminal gang, with the specific intent to

18 promote, further or assist the activities of the criminal gang.
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-------------- - -------------- --------_. ----------------

1 If the State has not proved, beyond a reasonable doubt, that felonious action is a common

2 denominator ofthe Vagos, you must acquit the defendant ofthe special circumstances (gang

3 enhancement) feature of Counts II, V, VI and VII.
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Origel-Candido v. State, 114 Nev. 378, at 383,956 P.2d
1378 (1998); NRS 193.168(8).



---- ----- - ----

1 Ifthe State has not proved, beyond a reasonable doubt, that felonious action is a common

2 denominator ofthe Vagos, you must acquit the defendant ofthe special circumstances (gang

3 enhancement) feature of Counta II, V, VI and VII.
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1 If the State has not proved, beyond a reasonable doubt, that the derendant knew that felonious

2 action is a common denominator ofthe Vagos, you must acquit the defendant ofthe special

3 circumstances (gang enhancement) feature of Counts II, V, VI and VII.

4 Ifthe State has not proved, beyond a reasonable doubt, that the defendant specifically intended

5 his acts to promote, further or assist the activities ofthe Vagos, you must acquit the defendant ofthe

6 special circumstances (gang enhancement) feature of Counts II, V, VI and VII.

7 ,If the State has not proved, ~eyond a reasonable do:ubt, that the criine or crimes allegedly

8 committed by the defendant were for the benefit of, at the direction of, or in affiliation with the Vagos,

9 you must acquit the defendant of the special circumstances (gang enhancement) feature of Counts II,

10 V, VI and VII.

11

12 NRS 193.168(1) and (8).
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-- -- ----- ------ ---------

1 If the State has not proved, beyond a reasonable doubt, that the defendant knewthat felonious

2 action is a common denominator of the Vagos, you must acquit the defendant ofthe special

3 circumstances (gang enhancement) feature of Counts II, V, VI and VII.

4 Ifthe State has not proved, beyond a reasonable doubt, that the defendant specifically intended

5 his acts to promote, further or assist the activities of the Vagos, you must acquit the defendant of the

6 special circ.Utnstances (gang enhancement) feature of Counts II, V, VI and. VII.

7 If the State has not proved, beyond a reasonable doubt, that the crime or crimes allegedly

B committed by the defendant were for the benefit of, at the direction of, or :in affiliation with the Vagos,

9 you must acquit the defendant of the special circumstances (gang enhancement) feature of Counts II,

10 V, VI and VII.
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1
- ----------- --------- ---

It is not necessary to the justification of defense of another that Mr. Wiggins was seriously or

2 critically injured by Messrs. Pettigrew and Villagrana. The issue which you IDU'3t decide is whether th

3 defendant reasonably believed that Mr. Wiggins was in imminent danger ofbeing killed or suffering

4 great bodily injury. You must consider all the circumstances as they were known to and appeared to

5 the defendant and consider what a reasonable person in a similar situation with similar lmowledge

6 would have believed.

7 Ifthe defendant's beliefs were reasonabl~, the danger does !lot need to have ~tuany existed.

8 The defendant's belief that someone else was threatened may be reasonable even ifhe relied on

9 information that was not true. However, the defendant must actually and reasonably have believed that

10 the information was true.

11 The State has the burden ofproving beyond a reasonable doubt that the defendant acted

12 unreasonably in going to the defense ofMr. Wiggins. Ifthe State has not proved, beyond a reasonable

13 doubt, that the defendant acted unreasonably, you must acquit the defendant of Counts IV, V and VI.

14

15

16

17

18

19

20

21

22

23

24

25

26 Instruction No.

Judicial Council of California Criminal Jury Instructions
[CALCRlM] (2012), Instruction No. 505, available online at

http://wwW.courts.ca.gov/partners/documents/calcrim juryins.pdf
specifically applied to the facts of this case.



- ---

I It is not necessary to the justification of defense of another that Mr. Wiggins was seriously or

2 critically injured by Messrs. Pettigrew and Villagrana. The issue which you must decide is whether th

3 defendant reasonably believed that 11:r. Wiggins was in imminent danger ofbeing killed or suffering

4 great bodily injury. You must consider all the circumstances as they were known to and aPEeared to

5 the defendant and consider what a reasonable person in a similar situation with similar knowledge

6 would have believed.

7 If the defenc4mt's beliefs,were reasl?nable, the danger does not need ~o have actually existed.

8 The defendant's belief that someone else was threatened may be reasonable even ifhe relied on

9 information that was not true. However, the defendant must actually and reasonably have believed that

10 the infonnation was true.

11 The State has the burden ofproving beyond a reasonable doubt that the defendant acted

12 unreasonably in going to the defense ofMr. Wiggins. If the State has not proved., beyond a reasonable

13 doubt, that the defendant acted unreasonably, you must acquit the defendant of Counts N, V and VI.
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1 AFFIRMATION PURSUANT TO NRS 239B.030.

2 The party executing this document hereby affinns that this document submitted for recording

3 does not contain the social security number of any person or persons, pursuant to NRS 239B.230.

4 Dated this _ day ofAugust, 2013.
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Reno, Nevada 89501
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Attorney for Defendant
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6

7 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

8 IN AND FOR THE COUNTY OF WASHOE.

9 * * *
10

11 THE STATE OF NEVADA,

12

13

14

15

16

17

18

19

Plaintiff,
vs.

ERNESTO MANUEL GONZALEZ,

Defendant.

I ~-------'I

Case No. CRll-1718

Dept. No.4

20

21

22

23

24

25

DEFENDANT'S THIRD PROPOSED ADDITIONAL JURy INSTRUCTION

*****
Defendant Emesto Manuel Gonzalez respectfully submits his third proposed additional jury

instructions for use in this case, based on the facts and circumstances which have come to light during

the trial of this matter.
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1 You have heard testimony from the State's expert v.:itnesses regarding the Hells Angels and

2 Vagos, for purposes of the alleged special circumstances (gang enhancement) charged by the State in

3 Counts II, V, VI and VII of the Fourth Amended Infonnation. The State's expert witness testimony is

4 not evidence that the defendant committed the underlying charges contained in Counts II, V, VI and

5 VII of the Fourth Amended Infonnation, and you must not consider it for that purpose. The State must

6 prove beyond a reasonable doubt that the defendant committed one or more of the offenses alleged in

7 Counts II, V, VI and VII of the Fourth Amended Infonnation before any of the expert witness

8 testimony may be considered. You should weigh the testimony from the State's expert witnesses

9 regarding the Hells Angels and Vagos only after you have unanimously decided that the defendant

10 committed the underlying offense or offenses. Their testimony is relevant only for that purpose, and

11 no other.
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Instruction No_

Adaptation of Judicial Couocil of California Criminal Jury
Instructions [CALCRIM] (2012), Instruction No. 1403 to the
facts of this case; instruction available online at
h ://www.courts.ca. ovl artners/documents/calcrim' ins.



10 committed the underlying offense or offenses:

11 no other.
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26 Instruction No.
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1 You have heard testimony from the State's expert witnesses regarding the Hells Angels and

2 Vagos, for purposes of the alleged special circumstances (gang enhancement) charged by the State in

3 Counts II, V, VI and VII of the Fourth Amended Information. The State's expert witness testimony is

4 not evidence that the defendant committed the underlying charges contained in Counts II, V, VI and

5 VII ofthe Fourth Amended Infonnation, and you must not consider it for that purpose. The State must

6 prove beyond a reasonable doubt that the defendant committed one or more of the offenses alleged in

7" Counts II, V, VI and VII of the Fourth Amended Information before any of the expert witness

8 testimony may be considered. You should weigh the testimony from the Staters expert witnesses

9 regarding the Hells Angels and Vagos only after you have unanimously decided that the defendant

Their testimony is relevant only for that purpose, and



1 AFFIRMATION PURSUANT TO NRS 239B.030.

2 The party executing this document hereby affirms that this document submitted for recording

3 does not contain the social security number of any person or persons, pursuant to NRS 239B.230.

4 Dated this _ day ofAugust, 2013.

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

DAVID R. HOUSTON, ESQ.
Nevada Bar No. 2131
LAW OFFICE OF DAVID R.
HOUSTON
432 Court Street
Reno, Nevada 89501
(775) 786-4188
Attorney for Defendant



Exhibit 12

Exhibit 12

F I LED
Electronically

08-27-2013:03: 10:34 PM
Joey Orduna Hastings

Clerk of the Court
Transaction # 3955157



CODE:
1 DAVID R. HOUSTON, ESQ.
2 Nevada Bar No. 2131

LAW OFFICE OF DAVID R. HOUSTON
3 432 Court Street

Reno, Nevada 89501
4 (775) 786-4188

Attorney for Defendant
5

6

7 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

8 IN AND FOR THE COUNTY OF WASHOE.

9 '" * *
10

11 THE STATE OF NEVADA,
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13
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ERNESTO MANUEL GONZALEZ,
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DEFENDANT'S FOURTH PROPOSED ADDITIONAL JURY INSTRUCTION
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Defendant Emesto Manuel Gonzalez respec1fu1)y submits his third proposed additional jury

instructions for use in this case, based on the facts and circumstances which have come to light during

the trial ofthis matter.
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1 The defendant's theory of the case is that he did not agree with anyone to assist, participate in,

2 or instigate any fight. He says that he acted only in the lawful defense of another -- Mr. Wiggins -- in

3 shooting NIr. Pettigrew.

4 In order for you to convict the defendant of Conot, I, II, N, V, VI and VII, the State must

5 prove, beyond a reasonable doubt. that the contrary is true.

6 Ifthe State has not proven, beyond a reasonable doubt, that the defendant agreed with one or

7 more other persons to assist, p~cipa~ in, or instigate any fight, you must acquit the defendant of

8 Counts I, II, and VII. Then you must consider whether the defendant acted in lawful defense of

9 another.

10 The defendant acted in lawful defense of another if:

11 1. The defendant reasonably believed that someone else was in imminent danger of being killed

12 or suffering great bodily injury;

13 2. The defendant reasonably believed that the immediate use of deadly force was necessary to

14 defend against that danger;

15 AND

16 3. The defendant used no more force than was reasonably necessary to defend against that

17 danger.

18 The defendant must bave believed there was innninent danger of death or great bodily injury to

19 someone else. The defendant's beliefmust have been reasonable and he must have acted only because

20 of that belief. The defendant is only entitled to use that amount of force that a reasonable person would

21 believe is necessary in the same situation. Ifthe defendant used more force than was reasonable, the

22 killing was not justified.

23 When deciding whether the defendant's beliefs were reasonable. consider all the circumstances

24 as they were known to and appeared to the defendant and consider wha~ a reasonable person in a

25 similar situation with similar knowledge would have believed.

26 If the defendant's beliefs were reasonable. the danger does not need to have actually existed.



1 The defendant's beliefthat someone else was threatened may be reasonable even ifhe relied on

2 infonnation that was not true. However, the defendant must actually and reasonably have believed that

3 the infonnation was true.

4 A defendant is not required to retreat. He or she is entitled to stand his or her ground and

5 defend another and, ifreasonably necessary, to pursue an assailant until the danger of death or great

6 bodily injury bas passed. This is so even if safety could have been achieved by retreating.

7 Great bodily injury means significant or substantial physical injmy. It is an injury that is greater

8 than minor or moderate harm.

9 The State has the burden ofproving beyond a reasonable doubt that the killing was not

1D justified. If the State has not met this burden, you must find the defendent not guilty of Counts II, IV,

11 V, VI and VII.

12

13

Judicial Council of California Crirnioal Jury Instructions
14 [CALCRIM] (2012), Instruction No. 505, available

15
online at
h ://www.courts.ca. ov! artners/documents/calcrim . illS.
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1 The defendant's theory of the case is fuathe did not agree with anyone to assist, participate in,

2 or instigate any fight. He says that he acted only in the lawful defense of another -- Mr. Wiggins -- in

3 shooting Mr. Pettigrew.

4 In order for you to convict the defendant of Counts I, II, IV, V, VI and VII, the State must

5 prove, beyond a reasonable doubt, that the contrary is true.

6 If the State has not proven, beyond a reasonable doubt, that the defendant agreed with one or

7 more other persons to assist, participate in, or il1.stigate any fight, you must acquit the defe.nclant of

8 Counts I, II, and Vll. Then you must consider whether the defendant acted in lawful defense of

9 another.

10 The defendant acted in lawful defense of another if:

11 1. The defendant reasonably believed that someone else was in imminent danger of being killed

12 or suffering great bodily injury;

13 2. The defendant reasonably believed that the immediate use of deadly force was necessary to

14 defend against that danger;

15 AND

16 3. The defendant used no more force than was reasonably necessary to defend against that

17 danger.

18 The defendant must have believed there was imminent danger of death or great bodily injury to

19 someone else. The defendant's belief must have been reasonable and he must have acted only because

20 of that belief. The defendant is only entitled to use that amount of force that a reasonable person would

21 believe is necessary in the same situation. Ifthe defendant used more force than was reasonable, the

22 killing was not justified.

23 When deciding whether the defendant's beliefs were reasonable, consider all the circumstances

24 as they were known to and appeared to the defendant and consider what a reasonable person in a

25 similar situation with similar knowledge would have believed.

26 Ifthe defendant's beliefs were reasonable, the danger does not need to have actually existed.



1 The defendant's belief that someone else was threatened may be reasonable even ifhe relied on

2 information that was not true. However, the defendant must actually and reasonably have believed that

3 the infonnation was true.

4 A defendant is not required to retreat. He or she is entitled to stand his or her ground and

5 defend another and, if reasonably necessary, to pursue an assailant until the danger ofdeath or great

6 bodily injury has passed. TIris is so even if safety could have been achieved by retreating.

7 Great bodily injury m~ans significant or substantial physical injury. It is an injury that is greater

8 than minor or moderate harm.

9 The State has the burden ofproving beyond a reasonable doubt that the killing was not

10 justified. Ifthe State has not met this burden, you must find the defendant not guilty of Counts II, N,

11 V, VI and VII.
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Attorney for Defendant

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

**•

11 THE STATE OF NEVADA,

12 Plaintiff,

13
V,.

"
ERNESTO MANUEL GONZALEZ,

15 Defendant.
/

16

Case No. CRll-1718

Dept No.4

18

19

20

21

22

23

24

25

26

REPLY TO OPPOSITION TO MOTION TO STRIKE REDUNDANT CONVICTIONS

Comes now, Emesto Manuel Gonzalez, by and through his attorneys, David R. Houston, Esq.

and Kenneth E. Lyon III, Esq., and enters his reply to the State's opposition to bis motion to strike

redundant convictions in this case. This reply is based upon the attached memorandum ofpoints and

authorities, the records and pleadings on file in this case, and any oral argument which the court may

require at the hearing on the motion.

MEMORANDUM OF POINTS AND AUTHORITIES

L

ARGUMENT



1 In his motion to strike, Mr. Gonzalez argued that his murder convictions on Counts II, V and

2 VI in this case were redlllldant, and consequently two ofthem should be stricken or vacated prior to

3 this Court rendering a judgment In support of this argument, Mr. Gonzalez noted that there was only

4 one claimed murder. but three separate convictions. Mr. Gonzalez pointed out that the charges all

5 involved a single killing, !hat two ofthem (Counts V and VI) were alleged in separate counts as

6 vioIatlons ofa single statute- NRS 200.030 -- and the third (Count II) was a violation ofthe same

7 statute upon conviction. Mr. Gonzalez argued that it was clear from the language ofthe statutes that

8 the legislature did not intend multiple murder convictions where there was only one killing, and under

~ that circumstance, Nevada case law required that the Court vacate the redundant convictions.

10 In its Opposition. the State proposed} that the Court Ilmerge" Counts V and VI, and impose a

11 single sentence for COmIts II, V and VI. This proposal. however, does not resolve the objection raised

12 by Mr. Gonzalez in his motion -- the problem of multiple convictions for a single crime. As Mr.

13 Gonzalez pointed out, the Nevada Supreme Court requires redundant convictions to be stricken or

14 vacated?

15 The problem created by the multiple convictions is not just a matter ofNevada law. The

16 Double Jeopardy clause ofthe U. S. Constitution prohibits multiple convictions, as well as multiple

17 punishments for a single offense.3 A single sentence for the offenses does not cure the issue of

18 multiple convictions, because the United States Supreme Court has held that multiple convictions for

19

20

22

23

24

25

26

1 Opposition to Motion to Strike Redundant Convictions ("Opposition"), p. 2, It 16-24.
2 Wilsonv. State, 121 Nev. 345, at 355, 114 P.3d285 (2005); Firestone v. State, 120 Nev. 13, at 18, 83 P.3d 279 (2004);
Ebelingv. State, 120 Nev. 401, at 404, 91 P.3d 599 (2004); Crawley v. State, 120 Nev. 30, at 33, 83 P.3d 282 (2004),
Braunstein v. State, 118 Nev. 68, at 79, 40 P.3d 413 (2002); Williams v. State, 118 Nev. 536, at 549, 50 P.3d 1116 (2002);
Servin v. State, 117 Nev. 775, at 789-90, 32 P.3d 1277 (2001); Woodv. State, 115 Nev. 344, at 350-51, 990 P.2d 786
(1999); Dossey v, State, 114 Nev. 904, at 909, 964 P.2d 782 (1998); Slate v. Koseck, 113 Nev. 477, at 479, 936 P,2d 836
(1997); Jenkins v. District Court, 109 Nev. 337, at 339-40, 849 F.2d 1055 (1993): Townsendv. State, 103 Nev. 113, at 121,
734 P.2d 705 (1987).
3 North Carolina v, Pearce, 395 U.S. 711, at 717 (1969), overruled on other grounds by Alabamav. Smith, 490 U.S. 794
(1989). ("'If there is anything settled in the jurisprudence ofEngland and America, it is that no man can be twice lawfully
punished for the same offence. And ... there has never been any doubt of [this rule's] entire and complete protection of1l1e
party when a second punishment is proposed in the same court, on the same facts, for the same statutory offense' " (quoting
Ex parte Lange, 85 U.S. (18 Wall.) 163, at 168 (1873)).



1

2

•
5

6

7

B

9

10

11

12

14

15

16

17

18

19

20

21

22

23

24

25

26

the same offense are also punishment and consequently are prohibited by the Fifth Amendment to the

U. S. Constitution4

The next issue raised in the State's Opposition is whether the three murder convictions for one

killing involve "a single offense.n The State's position on the question is equivocal.

The jury convicted Mr. GOn2alez of two connts of first degree murder (Connls II and VI) and

one count of second degree murder (Count V) for killing one man. Counts V and VI are different

degrees ofmurder, and are both violations of only one statute -- NRS 200.030. These convictions

clearly involve a single offense.

Is Count II any different? NRS 200.450(3) makes a death resnlting from a challenge to fight

flIst degree murder in violation ofNRS 200.030.

Should death ensue to a person in such a fight. or should a person die from
any injuries received in such a fight, the person causing or having any agency in
causing the death, either by fighting or by giving or sending for himself or herself
or for any other person, or in receiving for himself or herself or for any other
person, the challenge to fight, is guilty ofmurder in thefU'st degree which is a
category A felony and shall be punished as provided in subsection 4 ofNBS
200.030. (emphasis added).

The phrase used inNRS 200.450(3) -- "is guilty ofmnrder in the fltst degree" -- is as clear an

expression as the English language permits. There is no ambiguity there to interpret. The statute

describes an alternative means of committing first degree murder, not a separate offense.

Neither NRS 200.030 nor NRS 200.450(3) authorize a second, or a third conviction for killing

the same person based on various theories of liability or alternative means of commission. There are

three convictions here. and Mr. Pettigrew can only be murdered once.

The legislature did not intend multiple convictions, nor did it intend multiple pwrishments for a

single offense of murder. There is no precedent for it in either statute or common law, and the idea is

4Rutledge v. United States, 517 U.S. 292, at 301-307 (1996); Ballv. United States. 470 u.S. 856, at 86]-65 (l985).



1

2

contrary to both common sense and the rules of statutory interpretation.s The guilty verdicts on the

three murder counts are redWldant convictions for a single crime.

3

4

II.

CONCLUSION.

5

6

The remedy for redundant convictions in Nevada is to strike or vacate them prior to

sentencing.6 :Mr. Gonzalez asks the Court to do that here.

7

8

9

10

11

AFFIRMATION PURSUANT TO NRS 239B.030.

The party executing this document hereby aftirms that this document submitted for recording

does not contain the social security munber ofany person or persons, pmsuant to NRS 239B.230.

Dated this lZi"daY of~013.
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-DAVIDR.HO STON,ES
Nevada Bar No. 2131
LAW OFFICE OF DAVID R.
HOUSTON
432 Court Street
Reno, Nevada 89501
(775) 786-4188
Attorney for Defendant
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24

21 11----------
5 Construction IndU8. v. Chalue, 119 Nev. 348, 351, 74 PJd 595, 597 (2003) ("When a statute is unambiguous it should be
given its plain meaning."); Firestone v. State, 120 Nev. 13, at 16, 83 P.3d 279 (2004); Talancon v· State, 102 Nev. 294, at
300, 721 P.2d 764 (1986). (" [A1court should nonnally presume that a legislature did not intend multiple punishments for
the same offense absent a clear expression of legislative intent to the contrary."); Firestone v. State, 120 Nev, 13, at 16, 83
P.3d 279 (2004); Anderson v. State, 95 Nev. 625, 629, 600 P.2d 241, 243 (1979); Sheriffv. Hanks, 91 Nev. 57, 60, 530 F.2d
1191, 1193 (1975); Smith v. District Court, 7S Nev. 526, 528, 347 P.2d 526, 527 (1959) (criminal Statutes must be "strictly
construed and resolved in favor ofilia defendant.").
6 Firestone v. State, 120 Nev. 13, at 18, 83 P.3d 279 (2004); Dossr:)I v. State, 114 Nev. 904, at 909, 964 P.2d 782 (1998);
State v. Koseck, 113 Nev. 477, at 479, 936 F.2d 836 (1997) ("redundant convictions that do not comport with legislative
intenf' should be stricken); Jenkins v. District Court, 109 Nev. 337, at 339~40, 849 P.2d 1055 (1993) ("Albitre simply
precludes the district court from entering redundant convictions against the defendant in the event the proceedings result in
a fmding ofguilt with respect to more than one of the alternative charges against petitioner.");

25
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3 R Houston and that on this date, I caused to be hand-delivered a true and correct copy of th

4 within document, to the below-named:

5

6

7

8

9

Karl Hall, Esq.
District Attorney's Office
One South Sierra Street
4th Floor
Reno, Nevada 89501

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

DATED this 13" dey of September, 2013


