like & lot of complaints to him. Ycu know, those kincs of
things.

MS. STANISH: Judge, if I can ——

THE COURT: Rut —-- but, you know, then you're
rresenting the evidence of 31 comglaints, that's not coing to
come 1n any other way even if 1 were to say okay, we can get
evicence of some of the complaints, you don't have all 21
pecple.

MS. WECKERLY: We have the complaints.

MR. STAUDAHER: Yeah, and they have a complaint.

MS. STANISH: I'm sorry, ycu're ——

MS. WECKERLY: But, I mean, the whole point of them
goinag through this line of questioning ——

THE COURT: T get it. and I said you can get into
it —

MR. WRIGHT: Excuse us for defending.

THE COURT: -- but only, ycu know, only in a —— &
limited way and only in a certain way. Without you gquys
testifying about all these compleaints, which is what I'm
tryving to avoid through the forms of your question.

MS. WECKERLY: Okay. But, I mean, that's why we're
asking now rather than just springing it on him.

THE COURT: And I said you can ask him about
conmplaints and then if he says that, yes, he knew about

complaints you can ask and that doesn't —— and you still —-—
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you kncw that —-

MS. WECKERLY: Judge, we briefed this --

THE COURT: -- and he didn't say his opinion was this
cr that. You know, I mean the point of it was that this, vou
know, State opened but of course the —- the State contirued to
license this, notwithstanding any complaints. Anc where cid
the compleints go? 1 mean, were they found to be with merit,
without merit. I don't know. I think we're --

MS. STANISH: Exactly right.

THE COURT: -—- we're cetting into some troubling
arez.

MS. STANISH: Judge, this —— if I may, because this
was addressed in the briefing and as I recall Ms. Weckerly
pointed to the fact that there were 30, 31 complaints that
were filed. Correct me if I'm wrong. The Medical boarc of
Examiners took absolutely no disciplinary action on any of
those —— writing —- and I practice before the Medical Board of
Examiners so I have some idea of the procedures and sc¢ the ——
the board writes back to the patient saying that there's not
going to be any action, it's not founded. I mean, cee, 1f a
criminal indictment is nothing ——

MR. WRIGHT: And arrests, how many arrests
apsurd.

MS. STANISH: -— I know. It's just —— there's no

finding. And, you know, and then secondly, what are we
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stpposed to do when the —— in the way of a defense when the
presecution is disparaging our client, saying that he's such a
creegpskate and putting people in harm's way? We're not
entitled to address these matters as we have been doing
trnrough cross—exam throuch Dr. Carrcl?

MR. STAUDAHER: Well, clearly they can do. I'm not
preclading them from doing that. I'm just saying if they do
it opens the door to us actually bringing in some evicence
abcut the contrary.

MR. WRIGHT: It isn't evidence.

THE COURT: Well, what's your —-

MS. STANISH: That's whet you're doing all along.

THE COURT: I mean, what you're trying to bring in is
the fact —— 1 mean, here's the deal. They can say yes, we
continued to be licensed but now you want to essentially bring
in an unsupstantiated complaint, which is clearly by
definition hearsay that somebody's complalning that wasn't
substantiated. I mean, they're allowed to say we continued to
be licensed and we continued to be this and that —-

MR. STAUDAHER: 1It's not that it wasn't
substantiated, they took no action. They —— the letters are

there, the information's there from not only individual

il patients but doctors —-

THE COURT: Were they substantiated?

MR. STAUDAHER: That this actually happened?
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THE COURT: No, that there was a complaint and was
the conduct complained of ever substantiated or was it that —-

MR. STAUDAHER: They acknowledged -- they
acknowledged that —-- that these things hapren.

THE COURT: No, they —

MR. WRIGHT: No.

MS. STANISH: No.

THE COURT: -- did they ackncwledge they had -- well,
give me that complaint —- give me again the —- 1 mean, here's
the thing. Somebody makes a complaint. I mean, there's
complaints made all the time where nobody even investigates
it. There's complaints made to the Bar about lawyers.

There's complaints made to judicial discipline all the zime
and after an initial review. If they don't thirk that it may
have scme merit, they don't even do anything about it and you
don't even know about it. Then they mey determine, okay, well
maybe there's something here arnd there could be contact to a
lawyer or something like that. Okay? That's the first step.

And then after interviews and this and that, they may
determine, okay, we think there's merit here anc we're coing
to go forward with this. But the fact that scmecne sencs a
complaint in doesn't necessarily mean it's been substantiated
by the board, that it had any merit. I mean, so you have to
say A, did they even think it may have merit? B, was the

complaint substantiated, meaning the conduct occurred? And
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then C, was any disciplinary action taken or were they forced
to remedy a situation based on the complaint? Was suspension
cr further —— I'm assuming it works similar to a lawyer. Was
suspensicn or further educaticn or something like that, any
kind of action. Was there a hearing? I mean, just the fact
somelbody sends in a complaint —-—

MR. STAUDAHER: That's not what we're talking &bout,
Your Hcnor.

THE COURT: Ckay.

MR. STAUDAHER: What we're talking about is 1n a
nutshell is this. There are complaints that obviously come
forward. There's -- there's supporting information from
those individuals that comes before the board. The reviewer
sees this, looks at it, looks at what supposedly transpired
and says I cannot say that that isn't something that is, you
know, within the realm of normal or that it wouldn't be just a
| —— something that could have been a bad complication for
normal practice. Once they get to a certain level with the
number of complaints that come in, it generates a letter to
Cr. Desai saying look we got this —-

THE COURT: You're receiving an excessive number of
complaints.

MR. STAUDAHER: —-- and this is what we suggest you
“ do. There's not just one letter from the board, there's at

least two or three letters from the board on the same issue.
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And it's different reviewers, we've listed them as witnesses
potentially in the case, but we got the people who actually
wrote the letters to Dr. Desal from the board basically sayingc
you're on notice about this and you probably should take some
corrective action. Now that rises to & higher level —— that's
not just somebody that gets & complaint and they say oh, this
is & lady with sour grapes, we're not going to even deal with
this.

THE COURT: OCkay. Anc what was —— refresh — I mean,
I know, there was a motion and it was months ago. There's
been a lot of subsequent motions and other issues. Refresh my
memory. What was the corrective action that was advised?

MR. STAUDAHER: That he has to slow down is the main
thing, that he should take more time with his patients, that

he should probably do —-—

THE COURT: That was advised in the letter from the

board?
MR. STAUDAHER: Yes.
THE COURT: 1Is that —— is that true?
MR. WRIGHT: Slow down his procedures? No, ma'am.
MS. STANISH: Yeah, I'd like to see that.
THE COURT: Ckay. Here's the way, 1f that's correct,
you can say, are you aware that -- or, you know, that he —-

Dr. Desai received a letter from the board telling him to slow

down his procedures.
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MR. WRICGHT: Let's first ——

ME. STANISH: No, let's see the letter first.

MR. WRIGHT: —— I don't want them fishing.

MS. STANISH: I don't think that's correct.

TEE CCURT: Well, I'm going to the letter.

MR. WRICHT: I wanted to ask outside of the presence

ct the “ury. His cuestions, half of his questions are
introducing evidence ——

THE COURT: So are ycurs. I mean, unless you —-—

MR. WRIGHT: I'm cross—examining supposedly. He
cross—examines more than I do.

TEE CCGJRT: Well, here's the thing. First of &li, I
neea tc see the letter acain. What did they actually tell him
in the letter? And then it's only relevant with this witness
if he knew about it.

MR. WRIGHT: But if he doesn't it's out of the bag.
They're supposed —-

THE COURT: I'm tryinc to —— that's what I said, he
courdn't esk the guestion, are you aware there's been 31
complaints. Mr. Wright, I already told him he couldn't ask
that question, it's assuming facts. I'm -- I already said
that. The issue right now is whether he can ask any questions
about this. 1I've already said, they haven't given me enough
information on the lawsuits for me to —— to me to form an

opinion one way or the other as to whether or not that could
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be relevant. You know, one lawsuit —- even if they're
settled.

First of all, if they're settled that's always
confidential sc I'm sure nobody would necessarily know what
the terms of that -- that is. ALl it would show is a
settlement and dismissal on [indiscernible]. That's probably
all we're going to know.

(Court recessed at 3:28 p.m. until 3:34 p.m.)

(Outside the presence of the jury.)

THE COURT: Yes, Ms. Stanish. I think —-

MS. STANISH: You know —-

THE COURT: Are we on the record?

THE COURT RECORDER: 1 am.

THE COURT: Ckay.

MS. STANISH: I thought 1t might Jjust be helpful to
review the motions acain. I mean we addressed it. I myself
don't have the detailed recollection. 1 know we had a prokblem
with having to have a bunch of mini-trials on medical
malprectice and the need for additicnal documentation and
review of this.

MS. WECKERLY: We're not asking to bring it in
affirmatively, we're just asking abcut a guestion on cross
glven what was elicited on direct.

THE COURT: Well, it's only relevant, A, if he knew

about it —-—
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MS. WECKERLY: Richt.

THE COURT: -- so you cean ask him, you know —— well,
first of all, it's only --

MS. WECKERLY: The testimony that was elicited on
direct is that there was this quelity control certification
from AAAHC and they accredited the surgical center and they
watched the prccedures and they _ooked at the books and they
came tc the conclusion it was guote, a model unit. So that's
what it's ——

MS. STANISH: Thrat certificate's in the government's
exhibit, if I'm not mistaken, right?

MS. WECKERLY: Richt, rignht, yes.

MS. STANISH: All right.

MS. WECKERLY: We're nct disputing that that occurred
but we're asking -—— we'd like to ask about it.

THE COURT: Well, you cen ask, you know, if they're
aware -- 1s he aware of any ——- well —-— what —— I mean, what
was the out -- dees anvbody have the letter from —-

MS. WECKERLY: Mr. Staudaher's looking for it.

MR. STAUDAHER: I'm locking for it, Your Honor.

THE COURT: Unfortunately, Ms.Stanish, we don't have
paper files so we —-—

MS. STANISH: Oh, right, right.

THE COURT: -- have to go back through Odyssey to try

to find the motion, which I can do but it's not like I can
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just —— well, it's not like the good old days where I can just
go thrcugh the file and flip to it —-—

MS. STANISH: Pull it up on the —— you can't pull it
up on the computer like in a federal cese, I understand.

THE COURT: Ch, well, that was awhile ago. I mean 1
can —— 1t would be motion to introduce evidence of other —-—

MS. STANISH: Right, yeeh.

THE COURT: -- bad acts or —-—

MS. STANISH: Okay.

THE COURT: Wwhy don't we dc this? Let's get started
again. Can you do that and Ms. Weckerly maybe work on finding
the letter and then just apprcach?

MR. STAUDAHER: Yeah, we can —-- we can do that.

THE COURT: Can we dc that? Due to the late — I
mean certainly if you are zlicwed tc ask the question you're
not going to be allowed to say, are you aware that there were
31 complaints? You can say are you aware of complaints made
acainst the center or against Dr. Desai —-

MS. WECKERLY: Yeah, I mean —-

THE COURT: —- and whether, you know — well, ves.
Was any action taken?

MS. WECKERLY: Sure.

THE COURT: That would be —-

MS. WECKERLY: I mean, I would think that would be

legitimate given what they've elicited regardless of what we
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THE COURT: —— thet wou:d be the extent of --
“ MS. STANISH: Rut if I may, in your —-
THE COURT: —-- cuestion:ng ——

MR. WRIGHT: Anc -f tre answer's ——

THE COURT: What?

MS. WECKERLY: Anc =7 it's nc, it's no.

MR. WRIGHT: Okay. So I can ask each of these — I

mean 1 can ask questions when I have no basis and fact for

them?
THE COURT: Well, they have a basis —-
MR. STAUDAKER: Thet's not true, we have basis.
I THE COURT: —- and fact. They're aware of —
“ MR. WRIGHT: But he krnows 1t?
THE COURT: Well, how do we know if he knows it or
not?

“ MR. STAUDAHER: That's what we're going to ask.
THE COURT: It never came cut but 1t's not --
MR. WRIGHT: That's wrat vcu asked in the micdle —
i THE COURT: —— like they're —— they're not on &
fishing expedition.

MR. WRIGHT: -- of the presence of the jury.

THE COURT: They know there's been 31 complaints.
" They know that so it's not -- I can't say —— I mean, they're

not —— they're not fishing abcut complaints, they know about
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the complaints.

MR. WRIGHT: So they —-

THE COURT: I mean, you don't ask a witness in a
pretrial every conceivable thing. Oh, do vou know this and do
you kncw —-—

MR. WRIGHT: So I can ask every witness this?

THE COURT: -- and if they did then you'd say they
were coaching him. So I mean —-—

MS. STANISH: If I'm nct —— 1f I'm not mistaken,
these were not all against Dr. Desal personally, some of them
were against other doctors, 1f I'm not mistaken.

MS. WECKERLY: Right.

THE COURT: Well, we have to —— I think it's relevant
if it's against the clinic, practices at the clinic. Right
now he's going to find them, I'm going to see what it is again
and would you go get the law bock?

MS. STANISH: And if I'm not mistaken, I thought Ms.
Weckerly conceded in her bkrief that none of these complaints
were ——

MR. WRIGHT: Were substantiated.

MS. STANISH: -- substantiated -— or what was the
term you used?

MS. WECKERLY: They took action but it doesn't matter
now because it's not a bad acts motion anymore, we're asking

on cross. We're not asking tc put this evidence in, this
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Court hasn't made a ruling on that. PBut when they elicited
that they got this certification on directz, it made these
complaints and the issues with the medical boarc relevant. If
they oot a certification as mcdel unit, certainly 1if this
witness has knowledge about pcssibie complaints or letters to
remedy the practices at the clinic, it goes directly to that
issue.

THE COURT: That woulc be the only -- the only
relevance. And again, you caen't ask it in a way that you are
getting testimony but we're gcing tc heve you guys approach
the bench with the letter once he finds iT. In the meantime,
we're going to bring the jury in and Mr. Staudaher you can
turn that over to Ms. Weckerly and you can resume your
redirect. When —-- all right. Does Kenny know to bring the -—-

MR. WRIGHT: It still only ccmes in as another bad
act.

THE COURT: Well, no, it's tc —- it's to —— 1it's to
show, ckay, one opinion was that this was a model facility but
there were other —— there's other evidence that 1t wasn't a
model facility. That, you kncw, that you're getting letters
from the board saying you need to take corrective steps. SO
that's —— it's counteracting that other evidence, if this is
such a great facility. It's not to say that he acted — I
mean — but I need to look at the letter again and see if it's

-— you know, again, you know, unsubstantiated complaints.
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(Jury reconvened at 3:42 p.m.)

THE COURT: All right. We need to get the witness
acain. Everyone may be seated.

Sir, come on up here to the witness stand ancd have a
seat &agairn.

And Mr. Staudaher, you may resume your redirect
examination.

MR. STAUDAHER: Thank you, Ycur Honor.
BY MR. STAUDAHER:

Q When we left off we were talking about the

anesthesia sort of charges. Do you remember that?

A Yes.
0 And just so we're back in place, on direct
examination —— or cross-—examination you were talking about a

-— & facility charge, a doctor charge, and an anesthesia
charge.

A Correct.

Q Now, prior to the CRNAs coming into the
practice, were you able to charge fcr an anesthesla charge?

A No.

Q Okay. So that -- who would have chargec for
that?

A That's part of the facility fee.

Q Now, I'm talking about the person that would

administer the anesthesia. Who could charge for that?
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A I understand. The anesthesiologist could charge
for that.

Q So prior to CRNAs, you could cnly charge the
facility charge and the doctor charge; is that fair?

A Fair.

Q After the CRNAs you cculd then charce for the

CRNA charge?

A Correct.
Q Now, were you aware in any discussions you had
regarding this issue with —— because vou said the entirety of

your information came from Dr. Desai, correct?

A About what?

Q About the CRNA billing or charges cor anything —-—
well, the CRNAs and supervising physicians and all thet.

A Well, remember like I —— like I mentioned
before, the concept of supervisory role or cfficial
supervising, to my recollecticon was never discussed with me
until after this event occurred when 1 learned about this.

Q Were you aware at the time that you had these
discussions with Dr. Desai that if you brought CRNAs in that
you could bill for their services?

A Was I aware of that? I think I was aware of
that. I just didn't know how that would work but I was aware
cf that, vyes.

Q Were you aware that there had been any
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discussions with Dr. Desai and I think you said a verbal
acreement between Thomas Yee and Dr. Desai, correct?

A Correct.

Q Do you know how that financial arrangements, 1if
any, would go with that?

A No.

Q I mean, dicd vou know that essentially 1f Yee was
involved that he would actually get the anesthesia billing?

A No.

Q You had mentioned that when you were at —— went
through the whole litany about symptoms from hepatitis and all
these things, you mentioned that one of the things that can
happen is that a person can develop cirrhosis of the liver; is
that right?

A Yes.

Q And you —— I think you mentiocned that this was a
process that typically took 15 to 20 years?

A Correct.

Q Is it reported in cases that it can actually
happen much earlier than that?

A I don't know, even as an expert. I've heard of
cases with accelerated cirrhosis before but I'm not —— I can't
tell you've seen an article or a study about that.

Q Now you were also in the same vein of guestions,

you were asked about typically from the time of inoculation I
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think is what counsel used as the wcrd, to symptomns —-—
A Correct.
Q —— 1f —— if it's going to be an acute case —-
A Correct.
Q -— right? You said —— I think you menticrec

four tc 12 weeks is the average?

A That's correct.
Q Is there —— I mean, hcw far out can it cc
typically before you could still have symptoms and -— of this

type of an acute infection?

A The answer is I don't know because i1f there's
any say outlier case that is longer than that, I'm not aware
cf -it.

@) Okay. And you know that the health district
notified people who had been exposed for a period. I mear,
they were looking at people for six months. Does that ring a
bell tc you at all?

A Yeah, it rings -- it does ring a bell 1nr terms
cf what they had planned on further testing, yes.

Q Now, you also mentioned related to that that
they went back in time and —- and I think you were talkinc
about a meeting that you had with Brian Labus where they
talked about how far back they were going to go in the
notification, correct?

A Correct.
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Q In that same meeting, did —- I think you said
they related that at least some of the CRNAs that they had
cbserved, even mentioned to them that they had been doing this
practice for a long time.

A At that meeting?

C Yes.
A No, that's not accurate.
9] Ckay. What 1is accurate?

A What's accurate is that Brian Labus said to me
that this was the practice that we think caused this
transmission, the changing of the needles as we've discussed.

C When he was talking tc you about how far back
they were going to go, did he say why they would go back that
tar’

A No. What he said was since we cannot determine
how far back this practice goes, we will start our
notification beginning in 2004 when you had -- you opened your
new center.

Q Did he indicate that -- that —-- what information
had been provided to him in making that determination?
Meaning, provided to him by the CRNAs that they interviewed.

A They —— he did not.

So you weren't privy to any of that?

No.

(G- O

Were you privy to any of the real investigative
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materials that they had talked about and -- and investicated,
whether it —-- you know, the different transmission sources,

things like that?

A No.
Q And you yourself said thet you went back anc
looked at those results -- these —— those actual patient fiies

because you had access to them?

A Correct.

Q When you looked at those patient records, was —-—
I mean, I know one thing stood out, the time on the anesthesia
records, but did anything else stand out as far as a possible
commonality between the patients as far as a possible, ycu
know, transmission source?

A On —— well, let's see. Like I've said before
and I hope not to be too verbcose but the transmission had to
have occurred either in pre-op or during the procedure Or
post-op, there's —-- there's nc other way. So I didn't
identify & commonality to those source —— to those patients

that would put me in any one cf those directions.

Q Are -- you're nct an epidemiologist, right?
A No, I'm not.
Q I mean, have you ever been even remotely trainec

as an epidemiologist?
A No, I have not.

Q Do you know what one does?
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A Yes.
Q What ao they do?
A An epicemioclogist is a person who looks at

disease patterns and transmissions across populations and

locks for —— and is involved irn the management of identifying
sources of infection and intervening to —— to decrease those
possibilities.

Q So wher. they came —- when the CDC and health
district come into the clinic, I believe your testimony was
you were there when that heppered?

A Yes.

Q So thev come in and ycu're on the -- where are
you in the facility when that happens?

A I'm on my way, literally walking from the
medical side to the endoscopy side when I get the phone call.

o) So you didrn't actually see them come into the
building or anything like that?

A No.

Q When you contact them, did you say you were on
the fourth flocr of that building?

A I was on the first flcor and I went up to the
fourth floor where they were at Tonya's office.

Q That's what I meant. When you came in contact
with them where was it, was it up there?

A Yes.
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Q So they weren't miiling around down in the
endosccpy suites or in the —— in the file rooms or anything

lllike that at that point? They were up in Tconya's office?

A Correct.
" Q You get called up there, correct?
A Yes.
Q Now, when they came over that was the —— &t

least the call from Tonya was the first time I think you said
that you had any inkling that they were coming over.
A Call from Dr. Sharma.

Q Sharma, I'm sorry. I mean you get the call from

Dr. Sharma, you're to ¢go up there?

A Yes.

Q When you met with them how many people were
there?

A To the best of my reccllection three or four.

Q Now, on that day, did vou know that they were
coming?

A No.

Q When vou get up there and talk to them they tell

“ you wny they're there obviously?

A Yes.
" Q And -- well, did I understand you correctly that
they were going to come back the next morning and start to do

some locoking around?
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A Yes.

i Q So what time of cay is this that they roll over
to your clinic? Or when you actuaily contacted them up on the
fourth floor?

il A I think it was ear_y afternoon or late morning

to the best of my recoilection.

Q So early in the cay then?
ll A Yes. It wasn't, to my recollection, at the end
cf the day.
“ 0 Now, the fourth floor, what is the fourth floor?
A The office building where we practice had four

levels, different offices, different practices. On the fourth
floor we had our —-- our management cffices up there and that's

" where Tonya's office was.

o) So there's no mecicai stuff going on up there at
alir
il A Correct.
Q Are there records up there?
A No, there are nc medical records up there to
It
my —-—

So it's mainly acministreative stuff?
Yes.
Billing, things like that?

Billing is up there.

(OXE - O R )

So do they then leave? Did they leave the
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facility?
" A To my knowledge, ves, they did.
Q Because you were there, right?
A Yes.
| Q So they leave that day. Sc they con't —-

they're not inspecting that first day?

A Correct.

Q Now, when they came back, do you know what they
“ did when they came kack?

A They started the investigative process. All the
different things they wanted to do, look at records, lock at
I procedures, interview staff, take our blood for analysis, they
began that process.

Q Do you know how many days into the investigation
—-— because you had on cross, rather you said it was about a 10

day window that they were there, correct?

A Yes.

Q Does that include the first day when they came
and just say we're going to ccme back?

A No, that -- that means the investigation
ilprocess.

Q So 10 days they're physically on the site
locking at stuff?

A Yes.

Q Do you know how many days into the investigation
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it was before they actually came down and observed procedures

in the procedure rooms?

A Tt —— it would be & gquess. I don't really
remember how —— how —— when that started.
Q I1f there was indicaticns it might have Dbeen

three days or something. Woulc that be about —-

MR. WRIGHT: Object to guessing. He saic he doesn't
know. We'll have witnesses here day by day.

THE COURT: OCverruled. He can answer.

BY MR. STAUDAHER:

Q I think we've actually already hac that
testimony, I'm just asking if that comports with your memory
of the events; is that right?

A It comports —-

THE COURT: Does that sound about right? That's the
questicn.

THE WITNESS: It souncs aobcut right to me.

BRY MR. STAUDAHER:

Q The point is that even the first couple of days
they weren't in the procedure rcoms, right?

A I don't remember if they came in on the first
day. They may —— they may have, I honestly don't rememper
what they started doing.

Q So they come back, they do their thing and then

they leave, right?
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A After the 10-day pericd.

Q Now, other than this exit interview where you
get just some cursory information that Mr. Wright asked vyou
abcut, did you have any further actual information about the
things that they had found in the records, observed in the
procedure rooms, statements by the employees, anythinc like
that?

A No.

Q Now when you did your investigation and you saic
you did kind of an independent one yourself, right?

A Yes.

Q When you did your investigatiocn, cecide looking
at the vatient files and the records, did vou interview any of

he —-- of the people?

A No.

9] I mean, I'm talking about maybe even people that
were wcrking on those days?

A No, I didn't.

@) Was there a reason why you didn't ask them if
anything untoward had happened on those days or if they
recelled anything, anything like that?

A Honestly, I just don't remember thinking of
doing that.

Q Okay. PBut that's what an epidemiologist would

do, right?
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A Yes.
Q And to your knowledge, did they —-- not oniy look

at the records and observe, did they interview peopie?

A Yes. They were talking to pecple kut, you know,
I —— 1 knew more about that they had interviewec pecrle after
the fact.

Q So thelr investication continued on after they
left?

A No. I wasn't present during the time when they

-— when they ostensibly sat with pecple and interviewed them.
So did I know at the time, in real time, that they were
interviewing staff? I'm going to have to say I didn't know

that they were interviewing staff.

Q You learned at some point that they had done
that?

A Yes.

Q And did you ever go back and follow up? I know

you didn't do it initially, but did you ever ¢o back anc
foliow up to confirm what some cf the things you were hearing
had -- whether they had happened or not? Did you ever talk to
Doctor -- to Mr. Lakeman and confront him? Give him a call
and say, hey, look they're saying these things, did you ever
do these?

A No, I did not call Mr. Lakeman.

Q Did you ever confront Dr. Desai and say, 1look
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this 1s what they're saying, did you know anything about this?
A No, because I first learned that -- about this
at the exit interview. So I don't —— I think maybe Tonya told

Pr. Desal about it, but I don't remember talkinc to Dr. Desai

0) Now, vou mentioned a situation after the events
tock place and after you wrote your —-— your sort of policy
that ycu had every CRNA sicgn cff on, right?

A Yes.

Q You said after that happened everybody signs off
cn Zt, you're in a room and you observe Linda Rhubarb.

A Yes.

Q You observe ——- you're doing —-- what —-— at what
stace ¢f the procedure were you at when you saw this happen?
This -— it's what you called -- did you call it pooling?

A Well, I called it —— I didn't call it pooling,

1

didn't use that term.

Q I'm sorry. What term did you use?

A I just -- I just labeled it as not discarcing
the bettle and holding it for the next patient. I didn't give
1t & term.

Q What did you see her do with the bottle?

A I saw her maintain it or hold on to it and put
it on a brown table and not discard it and save it to use for

propofcl for the next patient.
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0 Now, until the CDC came in, until you started
doing things like you just described, were you paying
attention to what the CRNAs were doing? Actually physica.ly
doing in their procedures during the time that you're —
you're doing your encoscopies?

A No.

0] So did you not pay attention to it or did vyou
not see it at all?

A No. It wasn't in my CONsSCilousness Or awareness
that there was any issue or problem about propofocl
administretion. I was never advised of it, never learned
about 1t, or never heard of it. So to say was I not watching,
I wasn't aware to watch or to look or to okserve whether the
propofcl bottles were being used correctly. It was sort of an
assumption that what was happening was proper.

o) Now you mentioned that Quality Care Consuitants

came in and did some work?

A Yes.
Q Who was Quality Care Consultants?
A Well, I learned at the time that Quality Care

Consultants comprised two physicians ——
0 And who are they?
A —— Drs. Anwar and Dr. Khan.
Q Were one of those individuals on the State

Medical BRoard at the time?
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FI A Dr. Anwar was.

0 And what position on the State Medical Board did
he hold?
A I den't know.
Q But vcu're aware he was on 1t?
A Yes
0) And the State Mecical Board 1s what?
| A The State Medical Boerd is that agency within

the Nevada government that oversees licensure of physicians.
" 0 When they came in, what did they co? Those two
-— it was just those two doctcrs, right?

It's hard for me to tell you -—-

Is that richt first of all?

Okay.

= O &
<
®
wn
[
ot
b
wn

So they dic some analysis, some evaluation of
our practice, cf our endoscopy practice. What that is and
what that comprises I'm not exactlyv sure because I —-—

Q Did you see any report generated or anything
like that afterward?
] A I don't kncw 1f I —— 1 mey have seen the report,
I don't recall. But they did cgenerate a report.

Q Do you know how many days they were there doing

this work?

A No.
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0 Was 1t more than one?
it A Yes, it was. They were there at least two days.
0 Now, vou mentioned that there was this entity

called AAAHC?

A Yes.

0 And accredit —-- 1is that & voluntary
accreditation entity or is that something that's mandatory for
these kinds of centers?

il A It's voluntary.

Q So you choose tc heve them come in and look at
you and then give you this accreditation?

A Right.

“ 0] Is there any portion cf that accreditation where
you self report thincs?

A T don't know.

“ 0 Well, when the pecple came in, how many people

came into the facilities?

“ A Two.
Q How long were they there?
A I don't remember, & number of days, a few days,

0 Three, five, 107

fl A Two to —— I would say two to three days.
Q So about the same time period or frame that
" Quality Care —- Care Consultants came 1n?
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1 ll A Similar.

2 Q So they were tnere aocut the same length of

4 A To my recollection, ves.
5 II Q So we've got twe people from Quality Care that
6 come in at one time and c¢c tneir thing and two people that

7 come in from ARAAHC and irspect

8 !I A Yes.

9 Q And they're there ebout the same time period?
10 A It's the best I can recall for you.

11 Q Now, when AAAHC came in, were they just looking

12 at your facility or were thev looking at other facilities too?
13 A I don't know. I believe they were looking only
14 at ours.

15 Q I mean, when I say yours, I mean the ones that

16 were part of your group ——

17 A Oh, I see.
18 Q -— medical group?
19 I A I think at thet time they were looking only at

20 our endoscopy cne or Shacow Lare facility.
Z1 Q Now beside AAARC and Quality Care Consultants,
22 you mentioned that there was another one, a Jaco?

z3 || A Yes.

24 Q What is that?
25 A Well, Jaco is an organizetion that oversees and

KARR REPORTING, INC.
215

002928




13

14

15

16

accredits hospitals and surgical centers.

Q Is that a voluntary type of organization or 1s
that something that's mandatory?

A For surgical centers I think it's voluntary.

For hospitals, I'm not sure.

Q So they came in as well?

A They —— they — 1 don't recall them coming in.
I just mentioned that those -- that 1s one of the
accrediting ——

Q Okay. I want tc meke sure, so they didn't —-
they never accredited you?

A No.

0 So the only two accrediting —- or —— did -- did

Quality Care Consultant accredit you or —-—

A No, they were nct an accreditation company.

o) They were just checking to see if everything
was ——

A Right. They were hired to check, whatever that
means.

Q But did -- you didn't know what exactly they
were lcoking at?

A No.

Q Who dealt with them?

A It was not me. I think —-

Q

Do you know who cealt with them?
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A —— Dr. Desal dealt w.th them predominately.

0 Now, beside those two entities, was there any
cther cutside body that came in to inspect you and do things
beside the BLC that you've talked ebout later?

A Not that I'm aware cf.

Q And the ELC s the -- at least at that time was
the Bureau of Licensing ana Certfication?

A Yes.

Were you there at anviime when they came onsite?
Prior to these events?
Yes.

No, not that I recell.

O G A ©)

Now when AAAEC came tc your facility to do the
voluntary accreditation, did you kncw they were coming?

A Yes.

0] So did -- 1s that something you actually had to
arrange for them to come out since it was a voluntary thing?

A Yes.

Q How far in adveance did you have to arrange for
them tc come out and was it scmething you callecd them up and
they were there the next deay or was 1t a —— you know, you had
to arrange it a month out or what?

A The answer's I don't know because 1 didn't make
those arrangements. The reason 1 know that it was ahead of

time because we —— we knew that they were coming, we were
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told.

Q Okay. So vou knew that —— was 1t well in
acdvence though of their coming in?

A Yes.

Q Was 1t the same thing with Quality Care
Consultants, did you know they were ccming? Were they asked
to come in as well?

A Well, I — the answer tc your first question is
I did not know they were coming and I didn't ask them to come.

I didn't know who they were and why they were there.

Q You just know that they were there?

A I saw them —— I saw the twoc doctors there one
day.

Q You mentioned in respcnse to some questions

] .
[l about the actual procedures, do you remember they were asking

about —— or being asked about the setup and you said it was
efficient and how you —-

Yes.

—— run that many petients through?

Yes.

oo 0 P

Whereas before you couldn't because it was a

different situation?

A Right.
0] Walk me through, if you would, and I know this
may be a little tedious but I -- I do want to get an idea of
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it since you asked —- you answered those cuestions. In a
situation where you're going in to do an endoscopy or
colonoscopy, other than the procedure teking a cdifferent
length of time depending on what you're doing, what are the —-
what are the time frames that we're talking about between a
patient rolling through the framed cocr — frame of the door,
into the room, rolling back out until the next patient
actually rolls in. Tell us ebout the timing related to that
as best you can.

A Well, again, it varies. So if there's one
doctor starting out the day like on September 21st, like me,
starting out the day alone, once I finish the procedure, say
in room A and I finish my note and I welk over to room B and
the patient's ready. The patient in room A is coing to be
there for a certain period of time to finish the vital signs
that they want to have post-secation and then taken to
recovery area.

Then within a minute or twc, if the next patient is
ready, that patient is wheeled into thet room prior to me
finishing the procedure in rocm E. Sc by the time I cet to ——
back tc room A that patient is ready. So the time between a
patient leaving into the recovery area and the next patient
being rolled in is a matter of a few minutes or less.

Q A few —— so it could be even as short as &

minute?
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A It can be —- sure, it can short as a minute or
two. So imagine, the patient's being rolled out into a
recovery erea where there's curtains and the next patient is
ready in & curtained area in the qurney, IV perhaps alreacdy in
most likely and ready to come right in and a staff member
rolls that patient right in.

Q And that's what I'm asking about. So you've got
-— 1f I understand you correctly, what you just said, was that
the patients that come into the room are on a gurney in what

is termed the recovery room to start off with?

A Yes.
Q And from that rcom they come into a room?
A Yes.

Q Get their procedure and then did they go back to

the same place?

A They go back to one of the five bays, one of the
five curtained bays to —- for recovery.
Q So at any one time, hcw many of that —- those

five bays are lined up with patients that are going to have a
colonoscopy versus the ones who have just had one and have
gone out to the recovery area?

A So again, that will —— that will vary as the day
moves on. But at any given time there are patients who are
recovering and patients who are ready to come in. Now, there

may be a time, as I remember, that the recovery beds are
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filled with patients who are recovering and there may be &
patient up to one, two or three in the IV rcom sittinc in one

cf those chairs in a curtained area, with an IV in waitinc to

be brought into the -— to the operating room or the erdoscopy
roon.
Q But there would be no bed in those rooms,
correct?
I A We had enough gurneys for that 1 believe, we had

a gurney. There'd be enough gurneys, there weren't just five

fl as I remember, there were more than that.

Q How many more are we talking abcut?
i A I think maybe seven. Again ——
@) So there was one for each bay and then one for

each rcom; 1s that right?

i A As I remember. I can't be —— T can't be 20C
percent sure of that.

" Q Okay. Mechanically though, the patients are
staged outside, come in, then go back outside to the same
area?

il
A Yes.

o) Now, the turnover time between procedures when

there's two doctors present, how does that work?

A When there's two doctors present it's literally

like running two surgical centers. That room A, for example,

if I'm in that room and room B has another doctor, I finish
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the prccedure, the patient is wheeled out to the recovery area
ard if the next patient's ready, then that patient would be
wreeled in ilmmediately to that room. If the patient's not
ready I waited.

9; So the turnover time, would it be —-- since vour
-— this Is not a situation where they can take their time to
get & patient 1n and out of a room while you're doing a
procedure, you know you've got two doctors that are basically
wanting to -ust go it sounds like.

A Right.

Q Patient rolls into your room, you're stuck in
room 1, that's where you're gcing tc be this day, at least for
that time pericd.

A Okay.

Q The patient rolls in, you do the procedure,
patient rolls out, next patient's going to roll in.

A Yes.

Q Are you followinc me? The turnover time for
that is about how long then?

A Again, 1f the patient -- if the next patient's
ready cr if there's a, you know, a bed available or there's
enough room in the IV room, if the patient's ready, it's
within a minute or two they ccme right in.

Q Now what happens in that room from the time the

patient leaves until the next time —-- next patient rolls in,
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what's going on in that room?

A The room 1s being —— anything on —- any debris
cr: the floor is being picked up, new equipment is being ready,
the sccpe is being ready to put ontc the endoscopy processor,
medicine 1s being readv for —- for administration to the
patient, people are doing things to get the room ready.

Q Are they cleazning the room?

A No. There's not -- it's not being wipec cown,
you know, between cases.

¢ What about a mop on the floor, anything like
that?

A No.

Q So no cleaning cf the rooms, just movinc
patients in and out; is that fair?

A Right. There's no —-- again, to answer vyour
question, 1is the room being mcpped cor cleaned between? Not
that I remember.

Q Is it being cleared in any way? 1 just want to
make sure I'm —— I'm clear about that. You see somebody
coming in and, you know, spraying dcwn the beds or the curneys
or anything like that?

A The gurneys, not in the room, but on the outside
if —- when a patient leaves the facility, that gurney is
cleansed with antibacterial and virucidal solution completely.

Q Did you see that?
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A Ch, vyes.
Q On a daily basis?
A On a daily besis I did. 1 saw the —- those

gurneyvs pbeing cleaned all the time.

o Okay. So when -— so now we've —— now I've got a
picture cf —-— in my mind, I want to be clear on this. I mean,
how meny -- when you see that, how many of these beds are you

seeing getting cleaned at any one time?

A There might be cne or two being cleaned if -- if
the patient has left, has exited, the sheets are taken off,
the bed 1s cleaned, it's sprayed and wiped down.

) You mentioned sheets, what about sheets? Was
there any issue about usincg sheets in the clinic?

A Not that I was aware cf. The sheets —— we —— we
sent those sheets out to be cleaned. We had a laundry
contract and those sheets were laundered and washed by a
contracted provider.

Q Did you ever hear Dr. Desai say anything about
nct ailowing patients to even have sheets to cover themselves
with?

A No. I never heard that when it was happening.

I heard rumors about that afterwards but not during —— when I
was there.

Q Did you ever see that yourself?

A No.
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Q Did you ever see Desal go up and actually take a
sheet cff of a bed and —— because scmebody had used more than
one and folded it up and put it back on the shelf or uncer the
bed or anything like that?

A No, I never saw that.

0 Would that heve alarmed you if you woulc have
seen him doing those kina of things?

A I don't know that I was aware of what was
happening. Again, I didn't have that awareness that that was
-— there was anything happening like that.

Q Well, but you're —- ycu're observing things
throughout the day, correct?

A Yes, ves.

0 Now, beside the fact that you're in a room,
physically when they're moving the patients in and out, what
are you doing during that time?

A I'm doing my notes and getting ready to see and
do the next patient.

Q Do you ever follow the patients out and meet
them at bedside and talk to them?

A Yes.

Q Did you do that on a regular basis?

A I did that on a regular basis when 1t -— it was
definitely my policy, my practice, to talk to patients when

there were findings. If there was an issue or findinc or
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tumor I mede sure I spoke to the patient to make sure the
patient understood to come back and see me or someone to
follow up and to get proper treatment. Now, I didn't do that
with everybody. Most -- most cases ended with no —— ro
findings. But I made sure that if there was a finding I spoke
to the patient and that could occur in the recovery bay or
that could occur in the —- in the discharge room.

Q So in the -- most cases where it —-- there
weren't findings, would you gc cut to the bedside and see the
patients?

A No. Most cases 1t was to the recovery bay so my
-— my practice was to say, and I said this many times, this
patient cannot leave without me speaking to him or her first.
And that usually would occur ir the discharge room when there
was a finding.

Q When there was a finding. But I'm talking about
most of the times when there's no finding, are you talking to
the patients there afterwards?

A No, the checxout nurse is -- the checkout person
is.

Q Ckay. So 1f the records show that literally
every one of your cases you're at bedside on those days,
that's not accurate, right?

A That's not accurate.

0 Now, the —- you had mentioned on cross that you
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would do between four anc five procedures an hour, you felt
you could do that comfortably?

A Yes.

Q Just so we're talking —— we're looking at
between what, 10 - 15 minutes a procedure; is that richt?

A Ten, 15 minutes a procedure or —— Or even less
if it's an upper endoscopy.

0) And that's inclucing the turncover time between
patients that you talked about --

A So I like to be clear. When I say to you a few
minutes for an upper endoscopy, I1'm talking about the
procedure time, what I do. Sc when I say 1t takes a few
minutes to do an upper endosccpy, 1'm talking about what I do
cnce I insert the camera, lock, take biopsies and pull the
camera out.

0 So if you say that it takes three to five
minutes or five to six minutes or whatever it is for an upper
endosccpy, that's just procedure time?

A Yes, and for —- for me that's usually around
three to five minutes.

Q And for colons it was about what?

A It varied. It could be anywhere from six or
seven to eight minutes to 10, 12 minutes.

o) But on average that's what we're talking about?

A For me, vyes.
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Q So we would have to add on this couple of
minutes each time for the turnover; is that right?

A Yes.

Q But still within that time period you think you
cou-d do the mixture of upper endcscopies and COlcnoscoples,

four or five an hour?

A Yes.

Q Now, four or five en hcur is not two an hour,
right?

A Right.

Q And what I mean by that is you've seen those

anesthesie records?

A Yes.

9) You saw that they were all 31, 32 minutes of
anesthesia time, meaning in time -- under anesthesia, correct?

A Correct.

Q That would be at meximun two an hour, right?

A Two an hour per room.

Q Thirty minutes -- haif —— I mean half an hour

wouid be two procedures per hour.

A Yes.

Q In your experience, did you do procedures at
that speed?

A No.

0 You've looked at this —— the charts where it
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shows all of the different times, correct?

A Yes.

Q You mentioned I think theat the start time for
you was about 6:45 to 7:007?

A Yes.

Q And you tried tc finish at 3:30 to 4:00 in the
afterncon, something like that?

A Well, that was -- be an average. It could

longer, 5:00, sometimes ©:00.

Q Okay. But on average?

A Four o'clock.

@) So we're talking 10 hours a day, something like
that?

A Nine hours a day.

Q Okay. Nine hours & day, even let's give it 10

hours a day just to —-

A Okay.
Q —— to make it easy. Thirty minutes a pop, 10
hours a day, how many —— how many procedures would we be able

to do if it was 30 minutes?
A That would be two procedures per room, 30
minutes, times 10 hours would be 20 so 40.

Q Forty. Anc you've seen the numbers on those

ft charts, right?

A Yes.
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Is that possible?

Is —— 1is —

You were there on those days, right?
Yes.

Is that possible?

1 was there on September 2Zlst.

So is what possible?

O I © T -T G T - O S @)

Is it possikle to do the number of patients on
that day as it says there is time on the anesthesia recora?

A No.

0 Now you mentioned that there were times -- =
think vou even said that you had covered for Dr. Carrera when
he had some sort of medical emergency —— personal emercency
medical emergency, COrrect?

A Yes.

Q And that you did on that day 50 procedures in

that one day?

A Yes.

Q Did you do all cf the procedures that were cone
that day or —- or how dic that work?

A On that particular day I did every procedure.

Q And that's 50 that were actually done?

A Yes.

Q Now the day in question, on the 21st when you
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were there, we're talkinc in the 60s, correct?

A I think it was 61, 62. Again, you would have to
show me but it was 60 -- a little —— 60 or more.

0 Thirty-two patierts in one room?

A Sixty —— 63.

o Sixty-three total. So that's gquite a bit more

n

than

A Yes.

Q When you did 50 in that one day, d¢id that —— I
mean, how did vou accomplish that speed to do that on every
patient?

A I literally started at 6:50, 6:45 and did not
stop. I Just went back and forth to —- went back and forth to
each rcom all day long.

Q So you —— I think you on —— you testified that
you started about 6:45 and went to about 4:00 on that day?

A On —- on -— on the day I did 507

Q On the day you did 50.

A T don't rememkber when I —— when I finished on
that day.

Q Would that hed been about the time that you
would have normally finished, was around 4:00 or so?

A Usually around four but it could have been 4:30,
five, I don't remember when I exactly stopped.

Q So we're talking about nine hours, you averaged
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about nine minutes a patient --

A Yes.

Q —-— throughout the entire day?

A Right.

Q If you had done 20 minutes a patient it wou_d

cnly e about 18 minutes, right? Or 18 patients? Nine hours

times two, 187

A Yes.
Q Now, speed, 1 wanted to ask you some cuestions
you were asked —-- that counsel asked you about that. You had

testified on cross that Desali lcooked up to you, asked vyour
acvice, referred complex cases to you, things like that, askec

for your assistance. Do you recall that?

A Yes.
Q Did that happen on a regular basis?
A Yes. He would ask me to see complex hepatitis

cases, Crohn's cases, inflemmatory bowel disease cases and
cccesicnally he would ask me to try to finish a difficult
endoscoplc procedure and I would try. If I couldn't, I

coudn't, but 1 tried.

Q What do you mean finish a difficult
endosccpic ——
A For example, there came a couple of occasions

where he was doling a colonoscopy and someone said, you know,

Desai would you like to come in, meaning from the medical
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side, brought me in and said Cliff can you try this, I can't
finish it, I can't get to the end. You want to give it a try?
For whatever technical reason and I —— and I would do that

whenever he asked and sometimes I was successful and sometimes

I wasn't.

C Were you his mentor?

A No.

C Ckay. Was 1t the other way arounc?

A Was he my mentor?

O Yeah.

A No. I had full training. I didn't have a
mentor.

Q So you were co-equals at least procedurally?

A Well, procedurally, yeah. Even when I started

he had been in practice a long time. He had done many more

procedures then I had ever done but there are different skill

levels and sc you -- he would ask if I can give it a try and I
-— I woculd.

Q Did he know how to treat hepatitis C?

A Yes.

9 Many patients ccme through your practice, 1 mean

you said that that was one of the things you actually treated,
right?
A Sure.

Q Now, are you familiar with -—-
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MR. STAUDAHER: May I apprcach, Your Honor?

THE COURT: Yes.
BY MR. STAUDAHER:

Q Showing you what has been marked anc admitted as
State's 108. If you could just flip through it, if you would
and if you need to and I just want to know —— I'm not asking
you anything out of it specificaily, I'm just asking 1f you're
familiar with that study, that report.

MR. SANTACROCE: What is the exhibit?

MR. STAUDAHER: 108. 1It's the 2006 colonoscopy
report.

THE WITNESS: I —— I briefly scanned this just now.

BY MR. STAUDAHER:

Q Have vyou seen it before?
" A No.
I Q Are you familiar with anything out of it?
|
A I don't think sc.
Q Have you ever read any reports at all about what

average withdrawal times, average inspection times, pre-op
times, procedures, how they're done, things like that? Any
kind of a comprehensive study about colonoscopies, anything
like that?

A Well, in recent —- in recent years 1 have.

Q Back then —-

A No.
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—— had vou done that?

A No.

Q Okay. What is the most important part of the
colonoscopy if you had to classify and break it down, going
through the anus, doinc The transverse across, all the way to
the cecum, then the withcrawal and I think you mentionec the
-— what do vou call that where you bend 1t backward —-—

A Retrcfliexicon.

Q -— retroflexion. What portions of those are the
most important?

A T want to say there are four important parts to
the procedure. The first is inserting it safely to the cecum
and that is a function of feel and understanding of the
pressure that's being exerted on the colon so that you con't
cver dc it as you're pushing through to the cecum. So you
imacine the camera is & long black tube, it's five or six feet
long and if it's curved in the colon and you're pushing this
way, the curve is puttinc pressure cn the coclon.

It's very impcrtzant to understand that feel so that
you don't perforate the cc_on. So for me I'm constantly aware
cf that pressure and 1'm very often reaching my hand over to
feel the belly to make sure 1'm not overdeing it or putting
toc much air in, that's number one.

Number two is proper identification of the end of the

colon to take a picture to make sure that you finished the
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exam. To understand what the landmarks are so that you are
confident that you've actuelly completed the colonoscopy and
weren't halfway through thinking you made the whole thing.

Three is inspection koth in and out. So inspecting
the lining of the colon. As you're withdrawing you're
watching on a big TV screen, it's & high definition TV screen
and you're watching as you're pu.ling out, looking for polyps
or tumcrs in the colon.

And finally, the retrofiexion or turning the tip back
cn itself like a candy cane tc look at the anal area because
you don't want to miss an anal cancer.

Q Because that would ke important not to miss
that, right?

A Of course.

Q Okay. So to get cver to the cecum, average
colonoscopy, is that something you just kind of do? You get
cver there and then vou do most of your inspection on the way
cut; 1s that fair?

A T would say that's fair.

Q Is that what you d:id typically?

A Typically I looked on both going in and colng
cut.

@) How long would it take you to get over there?

A That really varies. It could be 10, 15 minutes

if it's a difficult case or it can take me 90 seconds if it's
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an easy case. It really -- that's hard to imagine but that's
the range.

0 Now, part of what —— we menticned it, suppl:es,
KY Jelly and the like. I mean, ZIs part of that whole issue
with having encugh lubricant and so forth is because you're
putting a scope 1nto somebody?

A Yes, the —-

Q Is there a lot cf resistance

A The lubricant is important Zo -- so to minimize
the resistance especially &t the anal area so that there's —
you can push the scope through easily. Using water to push
into the colon is a mechanism tc meke it much —— make the
fricticn much less when vou're pushing the camera throuch the
rest of the colon. That b.ack cuter lining of the scope
becomes slippery when it's wet with water and you want ToO
nminimize that friction. So ycu imagine the scope against the
wall pushing, you want as little friction as possible so you

minimize the risk of compliceticn.

Q So water and KY Jelly are used for that
purpose —-—

A Yes.

9) —— is that right? Ckay. You had —— I want to

make sure I understand this. You den't have an experience
with propofol; is that fair?

A As a person who administers it?
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) Yes.

A Correct.

Q And do you know much abcut the —— I know you
probably learned some things since that time ——

A Right.

Q — but did —- at the time did you have much
kriowledge about the drug?

A No.

Q And you mentioned or were asked on
cross—examination about propofol's amnestic effect, the
ability of —— or the —— sort of the quelity of that drug to
actually make people forget what has heppened.

A Correct.

Q Do you know —— now did you know then what
actual amnestic effect that drug really has? I mean how much
cf it 1s present in that drug?

A No, I don't know that.

@) So it could be a little or it could be a _lot,
you don't know?

A Right.

Q Do you think it's ever appropriate to trect a
patient in a way that causes them discomfort or pain simply
because they have a drug on bcard that is not going to allow
them tc remember what happened?

A No. I don't —— I don't think that -- no —-
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Q Do you understand the question? I mean
that's —

A A strange guestion. Would you intentionally do
something to hurt someone?

Q Not necessar:ly intenticrially do somethinc o

it. Dc veu think it is

hurt — let me —— let me rephrase

appropriate to treat a patient as ycu woulan't rormally —— anc
here's -- here's a hypothetical. Ycu do -- do a procedure
without anesthesia, you harm -- you hurt the patient, the
patient's writhing around on the table, something like that.
Would that be appropriate to do that?

A No.

Q Would you ever do that knowinc that you were
going to give them medication that would make the patient

forget all of that and they wculdn't know about it?

A No.

Q Would that ever be apprcpriate in your view?
A My view, no.

Q Now, I don't kncw if I asked you this or if

counsel asked you this, but were you asked if you ever had
yourself, started a procedure knowing that the patient was not
anesthetized?

MR. WRIGHT: I okject. This counsel asked that
yesterday.

THE COURT: I'm assuming he's trying to —-—
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MR. WRIGHT: Well, this was asked and answered. He's
the one that asked it.

THE COURT: I mean, it's been two days so maybe —-—
are you reasking the question? Are you —-—

MR. STAUDAHER: I guess I'm -—— I'm trying to
crientate him but —-

THE COURT: -- orientate him to —-—

MR. STAUDAHER: I want to make sure we know. Okay.

MR. WRIGHT: He wants to repezt it and that's why I
cbiject, Your Honor.

THE COURT: Well, there's always some repetition in
redirect examination so —-

MR. WRIGHT: He's redirecting his direct, Your Honor.
That's my objection.

THE COURT: Go on, Mr. Staudaher. Just be mindful
not to, you know ——

MR. STAUDAHER: 1I'll try, Your Honor.

THE COURT: -- repeat through direct -- the cirect
testimony.

MR. STAUDAHER: Fair enough.

THE COURT: Although in all feirness, there may be
some memory lapse as to —-

MR. STAUDAHER: My own memcry lapse, Your Honor.

THE COURT: -- who asked what and when, you know, if

it was asked or not so.
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Q Now, getting past September 21, Jjust going to

CRNAs and whether they switch rooms. Okay?

A Okay.

Q When there are two CRNAs operating in the two
seperate rooms.

A Right.

Q Okay. Lunchtime they relieve one another ——

A Yes.

Q —— one gets to go to lunch, one stays —-—

A Correct.

Q — right? And the -- if one CRNA goes tO lunch

for what, half-hour?

A I think it was 30 minutes.

Q Thirty minutes. Then the other CRNA would like
complete & procedure in the room he's in. Okay?
Yes.

And then go to the next room and do a procedure?

>0 P

Yes.

Q And always CRNA totally completes a procedure,
start to finish, correct?

A Correct.

Q Because they're there monitoring and making sure
i} this patient is goilng to survive, right?
A Right.

o) They don't walk out, go get a cup of coffee or
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go make a phone call or co potty, correct?

A Correct.

Q And in your —— you have never seen a CRNA lke
leave the room and run over and start someone else on
preopotfcl?

A Correct. 1I've never seen that.

Q Okay. And if yocu did you would have -- if you
see something like that you would have stopped it.

A I think so, ves.

o} And so lunch, come back and forth between rooms,
half hour's up and the other CRNA works two rooms while the
cther guy gets half hour lunch, right?

A Right.

Q Okay. And then you were asked yesterday that if
the CRNAs would switch rooms, co room to room, other than
lunch for like bathroom breaks and I think you answered I
think that happened, it wouldn't be unusual?

A I remember that.

Q Okay. Now that —— do you recall what you told
the Metropolitan Police Department about that?

A No. I don't remember but I —— I don't rememper.

0 Okay. Do you recall telling them that 1t
never ——

MR. STAUDAHER: Objection, Your Honor. He said he

doesn't remember. If he wishes to use something to refresh
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his memory —-

MR. WRIGHT: I'm trying to refresh his recollection
with my question.

THE COURT: Mr. Wright -—-

MR. WRIGHT: I'm sorry.

THE COURT: -— show him the —— if you have the
transcript or whatever. And before you do that, can I see
cour:sel up here?

(Of f-record bench conference.)

THE COURT: Ladies and gentlemen, this might be a
good transition time to take cur lunch break. Why don't we go
urtil 1:20 for the lunch break. And before I excuse you, 1
must remind you that you're not to discuss the case or
anything relating to the case with each other or with anyone
else. You're not to read, watch, listen to any reports of or
commentaries on the case, person or subject matter relating to
trhe case. Don't do any independent research and please don't
form or express an opinion on the trial. If you would please
all place your notepads in your cheirs and follow the bailiff
through the rear door.

(Jury recessed at 12:15 p.m.)

THE COURT: Doctor, you're free to go to lunch. Are
we going to finish with him today or —-—

MR. WRIGHT: Yes.

THE COURT: Ckay. All right, everybody go to lunch.
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(Court recessed at 12:15 p.m. until 1:18 p.m.)
(Outside the presence of the jury.)

THE COURT: Would you let the bailiff know we're

ready?
MR. WRIGHT: He was just getting the jurors last —-
I THE COURT: What's that?
MR. WRIGHT: He was just bringing in the last juror.
THE COURT: Ch, okay. So —— yeah, I mean 1f they're
all back.
MS. STANISH: Judge, did ycu say 9:00 on Monday after
all?
tt THE COURT: Well, it will be in the morning, 9:30 I
think —-
pl MS. STANISH: Okay.
THE COURT: -—- as long as Ms. Weckerly can now
I} tell —

MS. STANISH: Get the doctor back?

THE COURT: -- her witness -- no, actually we can
start at 2:30 ——

MS. STANISH: I see.

THE COURT: -~ because the lawyers on the evidentiary
hearing agreed to move that sc.

MS. STANISH: Okay.
| THE COURT: And we're having -- just a heads up,

we're having trouble find -- as of right now, a lot of people
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are in trial next week so we're having a little difficulty
finding coverage, so hopefully we'll find coverage. There's a
possibility we won't be able to start at nine everyday
depending on, you know, who's available and whatnot. I'll

o do — wind up doing my own civil calencar. 1

ct

prcbhably have
have & reluctant volunteer for Tuesday and I'm still looking
for Thursday so. But 2f those triels &ll plead then more
people will be available so. ©Oh, and &lso a heads up on
scheduling. We asked the jurcrs if they wanted to have an
early day on the Fricay before Memorial Day and they co.

MS. STANISH: 1 bet they said yes.

THE COURT: 1I'm sorry?

MS. STANISH: I bet they said yes.

THE COURT: So I'm thinking like starting at nine and
maybe ending at like one or sc and then obviously no lunch
bresk. Does that impact your scheduling?

MS. WECKERLY: Well, not —— I'1l1 -— I'1l confer with

counsel ——
THE COURT: Ckay.
MS. WECKERLY: -— to see hcw long but 1 don't
think --
THE COURT: Ckay.
MS. WECKERLY: -- we have two that are not that long.
THE COURT: If it does, I mean, we can go later
but —-
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our next

have the

up.

MS. WECKERLY: No, I cet why they want to —-—

THE COURT: Right. And then I'm thinking --

MS. WECKERLY: I do too.

THE COURT: -- I mean, that works for me but —-

MS. WECKERLY: 1I''1l confer with counsel when we're On
break and teli --

THE COURT: Ckay.

MS. WECKERLY: -- whc I'm thinking on that day. They
week except for one more person.

THE COURT: Ckay. So just to give you guys a heads

(Jury reconvened at 1:23 p.m.)
THE COURT: All right. Court is now back in session.

Mr. Wright, you may resume your cross—examination.

BY MR. WRIGHT:

Q I'm going to have you look at three pages, 77 to

7% of your statement through the police and the district

attorney

don't —-

before the grand jury.

MR. STAUDAHER: Is there a question pending? I

THE COURT: When we took our break there had —
MR. WRIGHT: I was gcing to finish.

MR. STAUDAHER: Okay.

THE COURT: Ckay.

MR. STAUDAHER: Go ahead.
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THE COURT: There had been a question and then he was
going to refresh his recollecticn and then he —— Mr. Wright
found it and then we took our lunch break. So I believe
you're refreshing or attemptinc to refresh recollection at
this pcint?

MR. WRIGHT: VYes. Recarding CRNAs room between room
bresks, lunch ——

MR. STAUDAHER: And trhe peges again? 1I'm sorry,
counsel.

MR. WRICHT: Seventy-seven through 79.

BY MR. WRIGHT:

Q Read all the wev through because it's
interspersed with other topics and read it to yourself. And
once again, the highlighting is ny cwn.

THE COURT: d for tre record, he's looking at his
own statement or somebody else's?

MR. WRIGHT: His own statement of March 3, 2C1C.

THE COURT: A1l rignt.

THE WITNESS: Ckay.

BY MR. WRIGHT:

Q And where we had started on this is I had asked
you if on direct examination when asked about switching rooms
for bathroom breaks, you answered I think that happened, it
wouldn't be unusual. Okay?

A Okay.
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Q Now, reading your grand jury -—- refreshing your

recollection, do you believe that that did not happen?

=

A Well, I'm sorry that this is ambiguous and
don't mean to be disingenuous here but it's harc for me to
remember whether or not CRNAs on every bathroom break switchec
cff with each other. Ancd _ike I testified before, to my best
recoliection and my memory of how it worked and 1've testifiec
this way before, CRNA -- CRNAs tended to stay in their rooms.
Now when asked would it be possible, would you be surprised?

I answered vyes, I'd be surprised. I remember on September
21st after Kevin Rubino, I left the —— the room and I went to
the medical side. So it's harc for me to know what happened
if there's any movement back and forth after I left.

Q Okay. Did you tell the grand jury, I knew CRNAS
stayed in one room. They didn't go back and forth unless
there was a lunch break?

A Yes, I did.

Q Okay. Were you asked, "Now you had said just a
moment ago about CRNA not going back and forth between the
rooms except for a lunch kreak or scmething like that.
Correct. Or I assume like a bathrocm break or something along
those lines too." And did you answer, "Yeah, usually bathroom
preaks were rare. 1 mean they would be in and out cquickly and
there wouldn't have to be & switch in the room." Correct?

A I would say that's accurate to the best of my
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recollection.
Q Okay. And that -—— that's because these are
ongoing procedures taking 10 minutes, 12 minutes, eight

minutes, 15 minutes, correct?

A Correct.,

0O And there's five minutes in between, correct?
A What does that wean five minutes in between?

Q In between procecdures. New patlent rolling in.
A Right.

Q Okay .

A There could be some time for a break.

Q Right. I mean, in between patlents is
approximately five minutes, ccrrect?

A Correct.

Q Okay. And if scmeone needed TO goO tO the

bathroom that's when you would go, correct?

A To the best of my reccllection that sounds fair.
Q Okay. And I mean this is -- this was further
pack —— closer to the time, correct? Your statement —- a

couple of years ago ——

A Yes.

Q -— right? And then ycu said, "It would be rare
any bathroom breaks. And I mean they would e in and out
quickly and they wouldn't switch rooms." Right?

A Right.
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@) And then you reiterated egain, "And the only

time -- again, the only time I'm aware of them moving is when
the lunch breaks occurrec." Correct?

A Correct.

Q And you were asked if you'd be surprisec to

learn that there was an instance where they changed rooms and
you said, "I'm surprised. For being there so many days I have
never seen that happen, they stayed in one room and they
switched at lunch,™ correct?

A That's what I said, yes.

Q Okay. But here on direct you answered I think
it happened, it wouldn't be unusual.

A So, again, 1 apologize for the ambiguity. I'm
trying to remember and think back on a day-to-day basis
whether CRNAs during bathroom breaks switched. And as I think
back on that, I don't remember if they switched —-

0] Okay.

=l

A —— 1 — 1 —— that testimony I gave 1s what
gave and that's how I remember it.

Q And would that -- that was how long ago? Three
years ago? Your memory would have been better then, correct?

A Perhaps.

Q Don't you think so? I mean, don't you think
when we're going back eight years it's tougher than if you're

going back four years?
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A Perhaps, I ——

Q You don't know?

A — T have a pretty good memory.

Q Okay. So your memory was pretty cocod at the
grand jury on 1it, right?

A Okay, ves.

Q And even when the prosecutor challergea you on
it you stuck with it and said you had never ever seen that,
correct?

A That's what I said.

Q A thing I forgot to address when we were talking
about the quality care and safety at the clinic. Ckay?

A Okay.

Q The —— first of all, your own quality care,
meaning performing procedures. Okay?

A Okay.

The —— how many perforations have you ever had?
To date?

Yes.

Q

A

Q

A Two.
Q Okay. ©Cut of how many procedures?

A T would say about 40,000 colonoscopies.

Q Okay. And two is not good for the two people --—

patients —-—

A Correct.
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Q —— but two is a very superb recorc would you

A Yes.

Q Okay. Because like a perforation we're talking
apout an accidental what?

A A perforation is an accidental breach of the
colorn. The colon's a tube. 1It's e breach of the colon soO
trat there's a hole in the colon that is a threat to the
patient's well-being and life 1if it's not identified anc
addressed because you cannot have leakage of material into the
abdominal space without surgical correction.

Q Okay. And like to put it in perspective, you're
aware of the national averages for lack of a better word of
number of perforations per colonoscepy oOr something?

A Yes.

Q And what is it?

A Well, Medicare has done studies on this and
several years ago 1 saw a study in which Medicare reported
that on average their statistics indicated that for ore out of
every thousand standard routine colonoscopies there was a
perforation and for one out of every 500 diagnostic, meaning
there was a reason to do the colonoscopy, bleeding, abdominal
pain, rather than just a check-up colonoscopy there was a ——
there were perforations.

0 Okay. So one out of a thousand for diacnostic
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colonosccpies?
i A It was for routine screening colonoscopiles.
Q Okay. And routine screening is the majority of

what vcu &ll did at the clinic?

A Yes.

@) Okay. And did -- are you aware that Dr. Desai
never had any perforations in his entire career?

A No, I was not aware of that.

I Q Ckay. Do you think he has?

I A I think he may have. 1 think we may have talkec
about it —-—
MR. STAUDAHER: Your Bonor, may we approach please’?
THE COURT: Sure.
“ (Off-record bench conference.)

BY MR. WRIGHT:

“ Q How about at the —— the clinic at the time you
were there, how many transfers out from the clinic like to the
| hospital were recuired over all your years there?

A I remember very few. I can actually remember
two. It doesn't mean there were not more than two. I wasn't
there all day every day, but I remember two transfers to the
| hospital. One was the patient who required protection of the
|| airway and the other was an asthma attack post procedure.

Q Now I believe when you were testifying on direct

i
regarding a meeting with Dr. Desai where the issue had come up
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cn 31 minutes and you hac learned from your lawyer in the
Rexford case that the plaintiff's, the other lawyers were
asking for all of the billing records around -- anesthesia
records around the Rexford incident. Do you recall what T'm

foctsing 1n on?

A Yes.
Q Okay. And so when you were asked —-- anc you
learned thet from yvour —— vour lawyer that hey, they're asking
Y 3 b Y Y G

about anesthesia records and times and then you went to Dr.

Desal, correct?

A Incorrect.
Q Ckay.
A 1 did not learn about that request from my

attornevs; 1 learned about that request through Tonya Rushing
who told me that that request had come through.

Q Okay. Thank you. I misunderstoocd it. The ——
put when you learned it, that they now were asking for the
records, you went and talked to Dr. Desail, correct?

A Yes.

Q To tell him they are now asking for the killing
records?

A Yes.

o) And I think on direct examination, tell me if
I'm wrong, but I think you said you walked in and saic they're

asking about billing records and is there any problem with the
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1 billing and Dr. Desai answered there is no billing frauc. Is
2 that what you testified to?

3 A Yes.

4 Q Okay. Is —— isn't it a fact that you went and

5 saw Dr. Desai and said they are asking questions about the
6 billing records regarding bililing fraud, you using that word,

7 and he answered that there is no billing fraud?

8 A I don't remember it that way, sir.

9 o) Okay. Page 38 --—

10 MR. STAUDAHER: Which —— which one?

11 MR. WRIGHT: Metro. Approach the witness?
12 THE COURT: You may.

13 BY MR. WRIGHT:
14 @) This one's all marked up, but I'm showing him

15 the top five or so lines, but read all you want.

16 Il A Qkay.

17 Q Am I misreading that?

18 I A No, but this is sort of a thought process that
19 |t —— as I read it, that my thought process was that this is

20 stated here.

21 Q Oh, okay. So I'm just going to read it. Okay?
22 A Okay.
23 ) And in the request apparently he asked also for

24 every anesthesia sheet. Are you talking about the request

25 r.that came in from the lawyers?
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A Right.

0 Now, I'm reacing again, "So I went back to
Desai's office and I said, 'Ycu know there's this request, 1s
making this request sort of sucgesting that there's a billing
fraud issue here?'"

A Again, as I read that, that's not -- this part
of it is not what I remember as saving. This is my thought
process related to that, this is not a full quote to my
recollection.

Q Okay. Well look, I'll tell you when the quotes
end, let me read it. I mean -- "You know there's this
request, " blank, there's an inteiligible word, right?

A Yes.

Q "Rlank is maxing this reguest, sort of
suggesting that there's a billing fraud issue here. He's
looking, he wants every one of these records." Right?

A I see that.

0 Okay. Then Desai said, "There's no billing
fraud." Correct?

A I see that as yocu -—- as you pointed out to me.

0 Okay. What am I reading?

A I'm just —— I'm just saying to you that it's --
that what looks to be a quote of mine is more -- I'm just
extemporaneously talking about what I was thinking here. I

don't remember saying that he's looking for fraud.
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Q But that —-- that's what you said then, correct?

A Again, I can't rememper if I said those words to
him. I'm not sure that's my —-—

Q Well, it's a transcript.

A I understand that.

Q This isn't a report. I mean, do you think
there's a transcription error?

A I'm thinking that when I —-- when it says here 1s
making this request sort of suggesting there's a billing fraud
issue here. That's my thought process talking to the person
interviewing me. This is not my kind of -— my kind of words
that I would be using. I don't really speak like that, sort
of suggesting, it's my thought process.

Q Okay. ©Cn thet -- going back to your direct —-
direct examination on the endcscope purchase. Okay? Recall
that?

A Endoscope purchase?

Q The endoscope purchase. Maybe I have the words
wrong. 1'm talking about the time they got something new at
UMC and you thought --

A 0Oh, the endospot.

Q Endospot, I'm scrry. The endospot purchase.
That was a new piece of equipment and you talked —— or —-— was
it you personally or the other physicians talked to Dr. Desai?

A Well, I don't remember if I spoke to Dr. Desail
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directly about it. I may have spoken to the, you know, the
nurse manager about purchasing this.

0 Okay. PRut it was new equipment, beneficial to
the practice?

A New product.

Q Ckay. And you ard others said we ought to get
that?

A Yes.

Q Answer came back no, right?

A As I recall :it.

Q Okay. OCther physicians said I'll buy it myself,
right?

A Yes, Dr. Faris.

Q Okay. And the clinic went ahead and then bought
it, correct?

A Yes.

Q He didn't have to buy it himself and the clinic

A I think that's correct.
Q I want to c¢o to this Stacy —— patient Stacy

Hutchinson and you being the boss issue. Okay?

A Sure.

0 You're familiar with that issue, correct?

A Yes.

o) Okay. And Stacy Hutchinson is -- was a patient
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who was treated on September Zlst, correct?

A Yes.

Q Okay. And she had come in to the clinic to see
—-—— for a consultation with Dr. Desal, correct?

A Are you talking about the medical clinic or the

endosccpy side?

0 I think the medical side.

A After the —

Q After the procedure.

A After the procedure, vyes.

Q Ckay. I mean this was -- she had a procedure
done and I don't —— it's all of reccrd. On September 21st she

had a procedure done.

A That's correct.

Q Okay. And then she came down with —— got
hepatitis C, correct?

A Yes.

Q Okay. And when she is coming in to see Dr.
Desai she's —— has hepatitis C, right?

A Yes.

Q Okay. And she had blcod tests and everything
already showing it, correct?

A Yes.

Q Okay. And yet this is before the CDC knocks on

the door?
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A T don't think it was before. 1 think it was
after the CDC knocked on the door.
Q Okay. I'm —— I'm not sure either. Was it

before or after?

-

A It was —— to my recollection 1t was afterwa

0 Okay. And so she comes in and she has repatitls

I

C, right?

A Yes.
Q Okay. And she's —-— she's seeing Dr. Desez,
right?
A Yes.
il 0 And then you see her, right?
A Yes
1]
Q And then if I followed this right, you were ther

asked are you Dr. Desai's boss?

A No, that's not how it happened.

Q Okay. I know it's not how it's happenec, I'm
going cver your direct examination.

A Ckay, go ahead.
“ Q I thought the impression was left, you're not

Dr. Desai's boss and you were asked, did Dr. Desal just pass

her off to you and you answered yes.
A Okay.
Q Okay. And is that what happened? He Jjust

simply passed her off to you?
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A No, he asked me to see her. He asked me to come
into the room and talk to her and help manage this propklem.

Q Okay. It wasn't a just passing her of f,
correct?

A No -- no, if -- that's a pejorative phrase. it
was he asked me —-—

Q That was the question that was asked —-—

A Right, so --—

Q —— and it was asked by Mr. Staudaher anc —-

A —— I understand.

Q ~— you answered yes.

A I understand.
o) And it's not a fair characterization, 1is 1t?

MR. STAUDAHER: Objection. Argumentative and
mischaracterizes his current testimony.

THE COURT: Well, he's talking about the past
testimony so you can answer the question, Doctor.

BY MR. WRIGHT:

Q Is that a fair characterization of what
transpired?
A No.

Q Okay. Now, what -— you tell me, she's in there,
she is crying, correct?
A Yes.

0 She has Hepatitis ¢, acute, correct?
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A Correct.
o) And Dr. Desai goes to the person, as he hes done

in the past, for most knowledge about care, correct?

A Yes.

@) Asks you to come in and treat her, consult her,
correct?

A Correct.

Q And you dia that?

A Yes, I did.

®) and you —— you looked at all of her, what vyou

lock at, blood results, everything else?

A Blood results, vyes.

Q Okay. And at that time you believed it — her
tests were improving, correct?

A Yes.

Q Okay. And —— and I think you testified you tolc
her that it may well be that she is going to self-clear that
__ the virus and not have to go thrcugh treatments, cocrrect?

A I did say that to her.

Q Okay. And you understand that Dr. Desal n the
exchange, in some way, referred to you as I'm going to cet the
boss tc assist you, correct?

A Now, I heard about that after the fact, some
other time in the future. I didn't hear it then and there.

Q T understand but that —— that was something that
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you've oeen asked about, correct?

A Correct.

e and when asked about it, you explained that that
was, in vour opinion, a term cf endearment and respect by Dr.
Deszi to vcu because you are trne boss of hepatitis C, for lack
of & petter word. Am I characterizing it correctly?

A Yes, you are.

o) Ckay. Now, Dr. Desai's cost cutting measures,
is it fair to say that he was extremely conscious of wasting
supplies, product, anything in the business?

A I think that's fair tc say.

Q And if there's two things that he —— was his
oddity for lack of a better wcrd, is that he didn't want waste
ard he didn't want people standing arcund. Were you aware of
that?

A That's fair.

o Okay. And if ne ceame in, if you didn't have
anything to do, start polishing a scope or whatever you do,
beczuse he's going to get mad if people are standing around,
right?

A Yes.

Q And in all of his —— using the KY Jelly. Okay?

A Sure.

o) Taking a little roller like you put on a

toothpaste tube and make sure it's empty before you throw it
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cut, skimping on KY Jelly, on complaining about gown changing,
your gowns, reuse of bite blocks, on those thincgs did you ever
perceive those at any time as being a risk to any patient or

|

patient safety?

I A NoO.

Q And you -- at times you would -- and the other
physicians would roll their eyes at his anti-waste campalgns;
is that feair toc say?

A ' That's fair to say.

Q And things like reusing & hard plastic bite

block, that was put in the Medivator and sterilized, correct?

| A Cleansed. I mean sterilization requires an
autoclave.
i
0 Okay. Disinfect -— & high level disinfectant?
A Correct.

) Okay. And it -- and in your opinion those
Jthings were unnecessary? Meaning, reuse and skimping on
gowns, bite blocks, chux being cut in half, no patient safety

issue ever on those?

A I agree with you.

Q And it —— I mean, I think vou've said in reading

your testimony that it was embarrassing because you're the
biggest and best clinic, correct?
A Yes, I've said that.

0 And basically, this type of micromanaging is
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il A

oo 0 P 0O

I

A

Q

T 2
Q

Jtestified to,

soe—

A

| 0

A

Q

going cn for silly reasons.

Did T use the word silly then —-

I think so.

—— okay.

T mean to vou it was silly, correct?

Yes.

You were asked con direct examination about a

partners —- or a physicians meeting in which the suggestion
was made to utiiize saline in addition to propofol in the

sedation process. Do you recall that?

Yes.

And if T understood your direct testimony

correctly, vyou statec that the purpcse for doing this was so
there's a li-tle tiny microsccpic emount of propofol still
left in the heplock after the injection of the propofol and soO
Dr. Desai was saying tc get that little tiny, tiny bit left

and not waste it, you guys use saline.

That's the way I understood it, yes.

Okay. And that's —— do you —- that's what you
correct?

Correct.

You think thet's a fair characterization of that

meeting and what the purpose cf the saline was?

Yes.

Metro report, 60 —— page 65 and 66. Read those
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two pages to yourself.

MR. STAUDAHER: 1Is there a pending question that he's
[l asking to refresh on instead of just having him —-
THE COURT: I think jt's scmething relating to the

last —-

MR. WRIGHT: I'm coinc to have him refresh his
L recollection and then ask him again if he thinks 1t's a fair

characterization of what —-—

MR. STAUDAHER: Is that —- 1 just want to make sure
that's whet we're talking about.

THE COURT: I understood that was where Mr. Wright
was going.

THE WITNESS: OCkay.

BY MR. WRIGHT:

Q Do you still think your testimony on direct was
a fair cheracterization in that meeting?

A Yes, 1 do.
il 0 Okay. Do you -- what was the purpose of the
ﬁ propofel? Pardon me. What was the purpose of the saline
flush?

A The purpose of the saline flush, as I understocd
Lhit, was to clear the —— any remaining amount of propofol in
Il that heplock into the circulation.
Q Okay. Did you state, "I remember this 1is

important. It wasn't that saline would be used in lieu of
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hpropofol —— additional propofcl, he had told us that Dr.

Nayvar had —- had given him an idez on how to make the
&;propofol circulate better in patients." 1Is that correct?
A Is that correct physiclogically or 1s that what

| T said? 1Is that what vou're asking me?

Q Is that what you szid?

A That's what I —- it's written there, vyes.

Q Okay. And 1s -- and 1s that what happened at
i!the meeting?

A I don't remember .

Q Ckay. You don't remember the meeting?

A I do remenber the meeting.

0 We —— we were given —— I strike that. I -— "We

were giving through a heplock and Desal said the idea was that
after the propofol was given by the IV —— was given by the IV

push, that would be followed immediately by a flush of sterile

saline.”
A Yes.
“ Q Correct?
h A Yes.
Q "He sald he menticned this to us and he said you
know, don't grumble about it, don't —— don't disparage me

about it, it's —— I think it's a good idea that Nayvar gave me
to help the propofol circulate through." Correct?

A Correct.
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Q And it wasn't being given like at the end or at
any point to ——- in lieu of prcpofol, right?

A Correct.

@) It was being given —- propcfol dose then saline

to increase the circulation of the propofol, correct?

A No. It was to clear the heplock of remaining
propofol —

Q Okay.

A —— because it dcesn't make physioclogic sense

that the circulation of thet molecule, propcfol, would be
ernhanced by giving more saiine behind it. Once it's in the
venous system it circulates as a part of cardiac function.

Q Okay, and is that —-—

THE COURT: All right. The jury needs a break. So
ladies and gentlemen, let's gc ahead and just take a 10-minute
brezk, that will bring us to 2:15. And once again, I must
remind you of the admonition not to discuss the case or
anything relating to the case, not to read, watch, or listen
to any reports of or commentaries on the case, person, or
subject matter relating to the case and not to form or express
an opinion on the trial. Notepads in your chairs and folliow
the bailiff through the rear door.

(Jury recessed at 2:03 p.m.)
THE COURT: All right. Well, we can all take & break

now too.
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MS. WECKERLY: We —— just to let the Court know, we
have that witness at 9:3C.
THE COURT: O©h, terrific. Sc we'll start at 9:30 on

Monday and apparently we found & Jjudce to vcelunteer for next

/)

{

§

week, maybe his trial went away. SC we're gocd to have early
starts all next week.
(Court recessed at 2:04 p.m. unt’l Z:17 p.m.)
(In the presence of the “urvy.)
THE COURT: All right. Court is now back in session.
And Mr. Wright, you may resume your

cross—examination.

BRY MR. WRIGHT:

0 Okay. Go back cr the saline flush of propofol.
Okavy?

A Okay.

Q Were you asked, "Do ycu recall there --", pardon

me, "Dc you recall there being a meeting of all of the coctors
when Desal actually made a presentaticn and discussed the use
of saline near the end of a procedure instead of giving
acditicnal propofol?". That's the gquestion. Okay?

A That's the questiorn.

Q And then you answered, "I remember, this is
important. It wasn't that saline would be used in lieu of
additional propofol. He told us that Dr. Nayvar had given him

an idea on how to make the propofol circulate better in
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patients. We were givinc them through a heplock and DesaZ
said the idea was that after the propofol was given by IV push
that would be followed immediately by a flush of sterile

saline. He said he mentioned this to us and he said, 'You

kriow, don't grumble about it. Don't —— don't disparace me
about it. It's —— I think it's & gcod idea that Nayvar gave
me to help the propofol circulate through.'" That's —- that's

what ycu say thus far. Now, is &ll of that correct to your
understanding of what was said at the meeting?
A That's what I recall. PRut again, it's —— I'm
referring to the —- the material in the heplock, in the flush.
Q Okay. We're talking about a saline flush,
sterile saline being pushed into the veins, right, through the
heplock, ostensibly to make propofol circulate cuicker into

the blcodstream, right?

A No.
Q No?
A No. We're talking abcut the use of a saline

flush to clear the remaining propofcl from the heplock into
the circulation, not to improve the circulation of the
propofol that's already in the blood because it -- to me it
doesn't meke physioclogic sense. The —-—

Q I didn't —— go ahead, I'm sorry.

A —~~ the propofol, once it's in the circulation to

~— to my understanding, 1s not going to be aided to get to the
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brain any faster.

0 Well, those were my words —-—

A Okay .

Q — 1 don't even know where it goes.

A And that's where it gces.

Q Okay.

A To — to —— thrcough a saline flush. I nope I'm

et

being clear, I'm sorry if I'm not, but that's the way
understand it.

Q Okay. 1I'1ll continue. And this would reduce the
amount of propofol needecd. Sc we're talking about recucing
the amcunt because he was concerned that the nurse anesthetist

was giving 300 milligrams, 400 milligrems of propcfol and 1t

was toc much. Do you recall that?

A Yes.
Q So he said, "This would —- this is a way to a —
to give —— to use less propofcl and then it —— I thoucht It

was silly and I thoucht it was unnecessary and I think a iot
of people rolled their eyes at that.". Right?

A I said that, ves.

Q Okay. "But then a couple weeks later he said,
yep, it's working, we're using less propofol.". Correct?

A Correct.

) Okay. And then after a little more exchange vou

went on and said, "So again, I want you to understand that it
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wasn't that saline slush would be given at the end cof the
procedure rather than giving more propofol, it was a flush

right afterwards.”

A Correct.

C Is that correct?

A Yes.

o Now were —- did you ever attend another propofol

meeting with the partners or anyone?

A Not that I recall.

Q Okay. Do you —— do ycu recall any meeting where
multi-use of propofol was discussed and debated among the
rrysicians?

A I do not recall that.

o Do you recall any meeting -- 1f someone were to
say there was a meeting and it was at the time the propofol
purchases were geoing from 20s to 50s, there was a meeting

calied tc discuss that?

A I actually don't remember personally that
meeting.

Q Okay. Show you whet's been marked as Defense
D-1.

A Okay.

Q Do you recognize that?

A Yeah, the letter I wrote to Dr. Desai, a thank
you letter.
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O Okay. In March 6th, 20077
II A Okay.

MR. WRIGHT: Move it —— move for the acmission.

THE COURT: Any objection?

MR. STAUDAHER: No objecticn.

THE COURT: All right. What is —— what's the number
or designation, 1t would be & letter.
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