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LAS VEGAS, NEVADA, TUESDAY, MAY 28, 2012, 12:45 P.M.

(Court was called to order)
(Outside the presence of the jury.)

THE COURT: Ma'am, just have a seat there ir your
normal juror chair. I got your letter this mcrning and 1 -- or
actuelly this -- it was still morning -- and I wanted to follow
up on some things. I don’t want you to think that we’re being
ursympathetic.

JUROR NO. 1: Okay. No, I understand and it’s -- you
kxrow, I know understand.

THE COURT: But, you know, as you can appreciate, we
have to make sure we have enocuch jurors and --

JUROR NO. 1: ©Oh, no. I understand.

THE COURT: -- and I wanted to, though, fcllow up con a
few things. With respect to your MS, I don’t think that that
was something we discussed in jury selection, was it?

JUROR NO. 1: No, it wasn’t. What happened was I did

-- &nd I don’t know if I wrote it in. I don’t think I expressed
it. 1 had contacted my neurologist like abcut twc cays after I
had the interview and said do you think this is an appropriate

thing to write a letter to the judge and they said, oh,
absolutely. Because stress, you know —-- you know, is one of the
worst things. And I don’t know what happened. The letter

didn’t get sent for a whole week, so by then it was -- I had
aiready been selected and so I just kind of went, okay, I'm just
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going to --

THE COURT: ©Now, do you find this -- have you found
this stressful?

JUROR NO. 1: Well --

THE COURT: Being on a Sury, 1 mean.

JUROR NO. 1: Well, I think just because of the type
of jury or type cof trial it is and the length and the fact that
I'm still kind of doing both dobs. I'm at school at 7:00 ard I
go back after this and I'm at school --

THE COURT: Now --

JUROR NO. 1: ~-- until 7 or --

THE COURT: Now, they can’t --

JUROR NO. i: -- 8 or 9:00.

THE COURT: -- reqguire vou to do that. You understend
that? I mean, if you’re working at your school that’s strictly
voluntary because --

JUROR NO. 1: ©No, I understand.

THE COURT: -- your employer has to excuse you.

JUROR NO. 1: I uncerstand. There's just nobody else
to do what I can do ancd they promised -- and I think that was
one of the questions that they asked, if they would get a
substitute for me. Anc at that time I thought the answer was
yes, and I didn’t realize that they had to have the same
qualifications that T did because I do a special gifted —-

THE COURT: You do the --
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JUROR NO. 1: =-- and talented program.

THE COURT: -- GATE; right?

JUROR NO. 1: Right. And they didn’t have anyone o
do it, so I have pieces of projects all over my rcom. Anc so
like this morning I went in and taught two classes anc tomorrow

I have --
THE COURT: Let me acsk you this. I understand the

school year is going to be over soon.

JUROR NO. 1: Right.

THE COURT: And so that would alleviate any --

JUROR NO. 1: Right, it would. It’s just been a
really hard time because I'm moving schools. I mean, you Xnow.

THE COURT: Richt.

JURCOR NO. 1: The big -- my big -- I mean, where thet
is total concern, my bigcest concern is the other issu

THE COURT: Right.

JUROR NO. 1: I mean, it i1s stressful. I mean, <he
multiple sclercsis, I mean, it’s something new I'm kind of
learninc to --

THE COURT: To live with and --

JUROR NO. 1: =-- live with and deal with, and I do
find, you know, to be extremely faticued. Anc when stress comes
I do -- the only way I can describe it is the strength just
being sucked out of my muscles and it especially affects that
side. And there is that scary part to me since I am learning
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about all of this is how much damage this is going to do in the
long run, you kncw, anc --

THE COURT: Richt.

JUROR NO. 1: So that’s where I am right now.

THE COURT: Now, in terms of your doctor appointment,

we will accommcdate that. 1 mear, we would prefer that you do

don’t have to interrupt the middle of the day, but if you need

to see your neurolooist, absoclutely. We’ll accommocdate you for
that. Or if ycu need to co and cet an injection of, you know,
some kind of medicaticn, anythinc like that. As long as you let

us know ahead cf time, and by that meaning, you know,
coordinating with the kbailiff, we can accommodate -- accommodate
you there.

JUROR NC. -: =Xicht. 2And I just -- I had -- you know,
I hed cancelled the cne appcintment and immediately made a
follow up meking it June 12th, thinking that this wcuid all be
over with at that point, but now kind of thinking that --

THE COURT: Richt.

JUROR NO. 1: I'm not sure.

THE COURT: We l, as I seid, I mean, if --

JUROR NO. 1: So that’s --

THE COURT: You know, zs long as you tell us and maybe
if you can, you know, maybe make that earlier or later in the
date we’ll accommodate your appointment. That’s not -- that’s

JRP TRANESCRIPTION
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not an 1ssue.

JUROR NO. 1: Okay.

THE COURT: Getting to the other issue, you did, I
believe, discuss your grandmother and the possibility of a
mediczal melpractice lawsuit. I think that did --

JUROR NO. 1: Right.

THE COURT: -- come up in the guestioning or in the
guestiorneire. You didn’t get into specifics. At least I don’t
recell specifics. And so can you tell me mcre specifically, you
kroow, her situation, who were doctor was if you remember, what
the group was, and, you know, what happened there.

JUROR NO. 1: Well, and unfortunately I don’t know who
the doctor was and I haven’t -- you know, I did talk to my
brother, but nct about the case, but about my grandmother’s
situetion before I wrote the letter because 1 did -- and it is
orre ¢ those things. When -- you know, when I did bring this up
or when I was asked that guestion and I, you know, spoke a
littlie bit about earlier, I -- you know, you don’t connect
everything until, vyou know, I’ve been sitting here for three
weeks listening to all these different things and I go, oh, man,
you know, that’s so similar and that’s like, you know.

And so she went into Valley Hospital. She had -- she
called it a spasm. They said, oh, it’s an easy procedure,
there's some blockage. So that’s when they did the -- the upper

endoscopy. We didn’t find out --
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THE COURT: Anc you’re sure it was an upper endoscopy?

JUROR NO. 1: I'm pretty sure it was. That’s what my
brother remembers, tco. So, I mean, that’s all I can go on.

THE COURT: OQkay.

JUROR NO. 1: I mean, they did something cown. That’s
what we remember.

THE COURT: Down the throat.

JUROR NO. 1: Right. That’s all I can say is that’s
what we remember. And that’s why I didn’t contact any other
family members because I didn’t want to get into --

THE COURT: Richt. Okay.

JUROR NO. 1: =-- you know. But there was a
perforation, they went to emercency surgery, and she passed away

about a month and a half --

THE COURT: Did she --

JUROR NO. 1: -- later.

THE COURT: Did they recognize the perfcration ricght
away? I'm assuming she’s a patient at Valley Hospital. And was
she admitted through the ER with spasms or what happened? FHow

is she even there?

JUROR NO. 1: You know, my uncle took her and so I'm
not --

THE COURT: Okay.

JUROR NO. 1: -- 100 percenrt sure if it was an
emergency and then he took her. I -- I don’t know.

JRP TRANSCRIPTION
8

004193




10

11

13

14

s
o

f—
(e}

THE COURT: Okay.

JUROR NO. 1: I know that that -- that this procedure
was actually planned. She had been in the hospital a day or two
under observation before they actually did the prccedire. And
they told us, ch, it’s a simple in and out thing, vycu know, and
she’1ll be fine and be released in, you know, a day.

THE COURT: Uh-huh.

JUROR NO. 1: And then it turned into this neorrific
nightmare.

THE COURT: Okay.

JUROR NO. 1: 2And they --

THE COURT: And then they --

JUROR NO. 1: =-- they did --

THE COURT: I'm sorry. They didn’t diagncse the
perforation right away or --

JUROR NO. 1: They -- during that ccnsultation that we
-- and there were severali of us there because I’'ve got lots of
cousins in town. They did not mention the perforation. We met
with the doctor. I do not personally remember his name. My
brother didn’t either. Didn’t say anything about a perforation.
Later on, a day or two later, we had a doctor that came to us
kind of upset about the whole situation and said, yocu know, they
should have said something to you immediately because the
perforation was huge. 1 remember them holding up their fingers
and us casping at like how could, you know -- and them saying we

JRP TRANSCRIPTION
9

004194




N

(@]

krew, they knew that there was a perforation and they should
have told you to not --

THE COURT: When did they operate on the perforation?

JUROR NO. 1: As I recall they -- they called my uncle
about -- we’re going tc say about 45 minutes later, and they --
cf course they had tc get his approval. And so I remember al
“he cousins and everybcdy standing around having this
clscussion. And finally one of the nurses says if you don’t --
because we didn’t understand what --

THE COURT: This is 45 minutes after the endoscopy

procedure?

JUROR NO. 1: After we had the consultation with the
erndecscopy procedure.

THE COURT: Okay. So almost immediately then she goes
back into surgery -- or into surcgery to repair this perforation?

JUROR NO. 1: Right. But --

THE COURT: Okay.

JUROR NO. 1: But it wes -- well, yes. And then, you
xrow, finslly cne of the doctors or nurses said tc us, you know,
we don’t know -- you’re wasting time because this is a matier of
life or death. But, you know, we didn’t understand everything.
We’re sitting there tryving tco make the right decisicn and --

THE COURT: Okay. And then she passed away,
ur:ifortunately, about a month later, a month and a half later?

JUROR NO. 1: Correct.

JRFP TRANSCRIPTION
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THE COURT: And did they 1link her death to the

perforation or -- or --

JUROR NO. 1: Yes, ma'am, they did.

THE COURT: Okay. And you don’t -- nothing else you
recall about the doctor who performed the upper endoscopy?

JUROR NO. 1: The doctor who had the consultation, I
remember he had an extremely thick accent because i1t was -- we
-- we all had to kind of get together and go, okay, you know, we
were all getting different parts of it. I -- I want to say that
he was Indian. That he had --

THE COURT: Okay.

JUROR NO. 1: -- Indian background.

THE COURT: I mean, did he appear that he could be,

you know, Asian c¢r Indian or --

JUROR NO. 1: Oh, I mean, definitely vyes.

THE COURT: Okay.

JUROR NO. 1: I mean, my impressicn was that he was
Indian. You know, I dcn’t want to -- you know, I couldn’t say
I'm 100 percent for sure. I would say I was 29 --

THE COURT: I mean, he could have been Pakistani or
Bangladeshian ocr —-

JUROR NO. 1: I suppose.
THE COURT: -- Sri Lankan?
JUROR NO. 1: I suppose. I just remember that being

in my mind.
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THE COURT: Okay. And then -- and why do you think --
in looking at your letter you say you think it’s possible that
it’s one of the doctors from the endoscopy center. And why do
you think that?

JUROR NO. 1: Well, I just said that it was &
possibility. I mean, I'm not saying that it was. I, vyou Xrow,
certainly didn’t go loock up names or anything like that. I Jjust
-- I just -- ycu know, as you’re sitting here, you’'re tTryinc to
put the whole puzzle together as a juror is supposec tc do.

I keep -- you know, my mind just keeps traveling back
to when all of this happened and, you know, learning about
privileces that doctcrs have and realizing that several c¢f them
have mentioned privileges at Valley Hospital. BAnd I just went,
you know, it’s a possibility.

THE COURT: Okay.

JUROR NO. 1: And that’s where I, you know --

THE COURT: I believe the only Indian
gastroenterologist we’ve heard from was Dr. Vishvincer Sharmea.
That was not the person.

JUROR NO. 1: You know what, I woulcd -- it happened in
2006, so I could not give you --

THE COURT: Okay. But when --

JUROR NO. 1: ~-- icentification.

THE COURT: -- he came in you didn’t recognize him or
anythinc like that?

JRP TRANSCRIPTION
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JUROR NO. 1: I wouldn’t recognize anyone anyway.

THE COURT: OQkay.

JUROR NO. 1: I mean, I --

THE COURT: 211 right.

State, would you lixe to follow up?

MR. STAUDAHEK: Just & couple.

Ma'am, now Vishvincer Sharme is the only Indian doctor
that we’ve had come in.

JUROR NO. 1: Richt.

MR. STAUDAHER: Anc he testified that he worked
primarily at the Burnham clinic, that area cver there.

JUROR NO. 1: Uh-huh.

MR. STAUDAHEK: 1 cor’t know what his freguency at
Valley Hospital, if he was there at z2ll, was. But he did not --
I just want to be clear on this.

JUROR NO. 1: XRight.

MR. STAUDAHER: When he got in here and testified, and
he testified for quite a long time.

JUROR NO. 1: Rich

+

MR. STAUDAHER: At ary time during the time that he
was being questioned or was in court where you cbserved him, did
you have eny inkling, ycu know, hey, that guy locks familiar to
me, he voice, anything like that?

JUROR NO. 1: No, sir. There would be no way that I
would -- I mean, I just -- I don’t remember what he looked like

JRP TRANSCRIPTION
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THE COURT: 2And I'm sorry. Let me ask you this. You
said this was in 2006. Was it a younger doctor, middle-aged
doctcr, clder perscn?

JUROR NO. 1: I'm going to say middle-agec. I cdon’t
krow. I decn’t think he was younger. I think that micht have
beer scmething that I would have noticed and said I don’t think
he was younger. 1I'd Cértainly think he was probably middle ace
o older.

MR. STAUDAHER: Anc when you -- when he was speaking,
a_thouch he does have a little accent, I mean, clearly he was
articulating wcrds --

JUROR NO. 1: Right.

MR. STAUDAHEK: -- that everybody didn’t have to --

JUROR NO. 1: Right.

MR. STAUDAHER: -- be interpreted.

JUROR NO. 1: ©No, that’s true. Also, though, you heve

Tc rezlize that we were under creat stress at the time, too,

and --

MR. STAUDAHER: Sure.

JUROR NO. 1: -- you know, so I -- and I'm -- I'm not
saying that it was specifically Vishvinder Sharma. I'm “Just

saying that, 1 mean, it seems like there’s been other, if I
remember ccrrectly, that there’s been other -- that I thought
that there were other people that it could fit the bill.
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THE COURT: Other Indian gastro --

JUROR NO. 1: Right.

THE COURT: Because I believe the other Indian
physician who testified was the znesthesiolcgist.

MR. STAUDAHEK: Yes, and he did nct work at the --

THE COURT: Richt. He was --

MR. STAUDAHER: -- clinic.

THE COURT: -- an anesthesiologist.

JUROR NO. 1: Oh, I know. I mean, and like 1 said,
I'm not 100 -- like I said, I couldn’t be 100 percent sure. I
just -- this has just been on my mind and I have to, you know --

MR. STAUDAHER: Certainly.

THE COURT: No, absolutely.

JUROR NO. 1: -- say that.

THE COURT: We appreciate --

JUROR NO. 1: I mean, this is --

THE COURT: =-- the disclosure and yocu did the right
thing by disclecsing it. Now we just need tc, you know, get
the --

JUROR NO. 1: Right.

THE COURT: -- get the details, as much as you can
remember. And I appreciate 20C6 it was a very stressful tinme
and, you know, probably everything was a klur and sc I
understand it’s difficult to understand specifics, but --

JUROR NO. 1: And it’s been -- I mean, and as 1’ve
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stated -- I'm sorry. I didn’t mean to interrupt. It’s just
been extremely difficult, too, just for me. Just, you know, I
had a nice cry yesterday with my brother, you know. And it’s
just, you know, all this being brought back up. It’s -- it’s -
it’s hard to sit here --

THE COURT: 1It’'s emotionzl.

JUROR NO. 1: -- and listen to this.

MR. STAUDAHER: Anc I don’t mean to pry into the --
into the actual things with your grandmother, but you said she
had -- to the best of your knowledge she had an upper endoscopy
procedure; correct?

JUROR NO. 1: Yes, sir.

MR. STAUDAHERK: Ancd you said the reason that she came
in was because of some spasms someplace?

JUROR NO. 1: Richt. In -- like right arcund here is
what I recall.

THE COURT: Anc you’re indiceting the upper abdominzl

kind of --
JUROR NO. 1: Xicht.
THE COURT: -- by the ribcage?
JUROR NO. 1: &Right. Up in this area.

MR. STAUDAHER: When you say that there was a
perforation or a tear cor whatever it wes --

JUROR NO. 1: Ves.

MR. STAUDAHER: -- and you mentioned -- you motioned
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it was about, oh, gosh, almost two inches lcng or scmething?
JUROR NO. 1: That’s what I remember the cdoctor doing.
MR. STAUDAHER: Do you recall if this was in the
esophagus or the stomach or the pylorus or someplace downstream
of where it was?
JUROR NO. 1: You know, I think it was more --

THE COURT: Oh, the pylorus. 2ksclut

M

iy.

MR. STAUDAHER: The opening --

THE COURT: Everyone is going to kncw.

MR. STAUDAHER: I'm sorry. The opening between the

stomach and the intestine.

JUROR NO. 1: You know what, I don’t kncw. I think
when you questioned me about this earlier I saicd escphagus. I
went back later and went, why did I say that? Thet definitely

was not the correct word. 1 think it had tc c¢o scmetning irn the
lower intestines. Or not the lower intestines, but in the
stomach arez or upper intestine area.

MR. STAUDAHER: But it was recognized feirly quickly,
and ever though she had surgery and didn’t have a gcod outcome
it was something that whether they told you immediately or 45
minutes later, it happened within & relatively short period of
time; is that right?

JUROR NO. 1: I guess. We were frustratec that we
weren’t told immediately so we could meke a decision
immediately. Obvious -- I mean, we wasted -- tc us it seemed
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like we wasted a lot of time, you know. Rut that’s -- you know,
put it in cur perspective.

I don’t kncw if that’s a long time in doctor
perspective. It just seemed like they should have come out and
been honest with us anc said this is what happened and we need

L0 get her intc emergency surgery immediately and can you give

n

{

us the permissions tnat we need. That was how we felt.

MR. STAUDAHER: Anc to the best of your -- and I know
it’s limited on whether you think there might be a connection
somewhere, but tc the best of your knowledge of the people that
have come in and testified, the witnesses on the list that you
reviewed beifore you -- you know, when ycu were selected as a
Juror initizlly, is there anybody there you would point to and
go that’s the guy, 1 think I remember?

JUROR NC. Z: Nc¢, there's not. Nc¢, sir.

MR. STAUDAEER: Anytihing about that issue that -- I
mean, I know it’s certairly somethinc that cccurred to you
personally, kut is that something that is sc affectincg you that
you don’t think vou cculc pe fair in this case?

JUROR NO. 1: Well, you know, as I said before, you
know, I am going to do my absolute best to be fair. That’s the
kind of person that I am, you kncw. But has it affected me
personally? Oh, absclutely. If it hadn’t, then I wouldn’t have
written a letter.

But, you know, 1 have waited to hear -- you know, to
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kind of let things unfold before I wrote the letter. I mean,
you know, there were things that I had questions about, you
krow. I don’t remember exactly, you know, when things started
xind of unraveling in my mind, you know, information. So I
don’t know.

I just felt like this was the right time before it got
ary further in the case to say that, yes, this is emotionally
very stressful for me and, you know, it’s scmething that I think
about during every testimony when they start talking about it.
That’'s --

MR. STAUDAHER: I have nothing further.

THE COURT: Mr. Santacroce, do you have any questions
for Ms. Pomykal?

MR. SANTACROCE: Ms. Pomykal, the only thinc I’c like
~0o know 1s since the reopening of this wound for you, has -- has
it zffected your opinion as to the guilt or innocence or Dr.
Desei and Mr. Lakeman as they sit here today?

JUROR NO. 1: It gives me a different perspective on
everything. I have to admit that. I mean, have I mace a
decision 100 percent whether they’re guilty or innocent? No, I
haven’t. I'm trying -- I'm trying my absolutely best to keep an
operr mird. But has it changed my perspective on the whole
medical issues of different things like this? I -- yes, it has.

THE COURT: Can you --

JUROR NO. 1: I mean --
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THE COURT: Can you elaborate? When you say it’s

changed my perspective, can you tell us what you mean?

JUROR NO. 1: Well, I mean, you -- you go in with a
trust when you have certain procedures done. You go -- you
know, all these pecple went in havincg a -- 1’11 never have a
colonoscopy done. 1’11 tell you that right now. You know, I'm

over 50. They told me many times you need to go have this done.

1’11 never have it done.

And, you know, you trust when, you know, you have --
you know, you’re there at the hospital that people are going to
do the right thing. And then, you know, you keep hearing what
appears that people have not done the right thing. Yeah, it
changes your perspective on everything. And it -- it makes you
lose faith in the medical field, doctors. I mean, I don’t know
exactly the right words, but, yezh, it does.

THE COURT: I mean, do you think that happened to you
as a result of what happened to your grandmother, or are you
saying that’s happening as yocu’re listening to the testimony in
the trial or --

JUROR NO. 1: Well, I think it’s -- it’s added to as
I’ve listened --

THE COURT: Okay.

JUROR NO. 1: -- to the testimony.

THE COURT: So you had that perception just based on
your personal life experience with your grandmother? Is that -
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is that --

JUROR NO. 1: Well, I mean, you have a little bit of
that. You try to overlook it. I mean, I have a second -- *
think I mentioned that we had someone say that we had a good
case for a malpractice. I have & cousin that after the -- after
my grandmother had passed away, at the funeral ancd everyone was
gathered, you kncw, at one of the houses, we had -- several of
us sat down and had a long talk with her kecause she’s a nurse
ir Texas.

And then part of the end of her career she became, and
I'm not exactly sure of the terminology, she was like & mediator
between families that had thincs like this happen tc them and
hospitals. And so when we sat down and we talked tc her, you

know, and all the family members that were here in Vecas, vyou

o

krow, when we just kept telling her different perts of the story
and everything, at the end of it she goes I know you’re nct
going to de a lawsuit, she goes, but you would nave an extremely
good case to dc it.

THE COURT: How old was your grandmcther?

JUROR NO. 1: She was zlmost 90.

THE COURT: Yeah.

JUROR NO. 1: However -- however, I’ve gct to say
this. She still drove, she still worked, and the --

THE COURT: She worked?

JUROR NO. 1: She still worked.

JRP TRANSCRIPTION
21

004206




THE COURT: Out of the home?

JUROR NO. 1: No, she drove to work every day. She

was a seamstress and she did aiterations at a drycleaners. And

she hated -- she tried to retire severzl times and she couldn’t

stand it. And she drcve a2l the way from like the Highland --

Highland Hills area into like Valley View and Charleston. I
mean, she worked Zive, six, seven hours z day and then would
drive home.

And the Saturday befcre she -- or the Sunday before
she went into the hospital 1 zook her and we walked all over

Super Wal-Mart. As long as she had that shcpping cart, she

could go faster than I couid. So she was still very active and
very alive and had lcts of plans. There was nothing wrong with
her mind. And, vou kncw, vyeah, she had little ailments. She’s
90.

THE COURT: Kicht.

JUROR NO. :: But we buried her in her party clothes,

you know, that was --

THE COURT: Mr. Santacroce, 1 didn’t mean to cut you

off.

MR. SANTACROCE: Do you think that yvou can still be

fair and impartial given this experience that you’re having with

your grandmother?

JUROR NO. 1: I hope I can be. I mean, I'm going to

admit to ycu it’s going to be a little bit harder now. Just
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just listening to everything and putting the two and two

together, I mean, that’s one of the reasons I brought all this

up. I mean, I will try my best. That’s all I can -- you know,
buvt it’s --

MR. SANTACROCE: When you say it’s going to be a
little bit harder for vyou, is it going to require an addec

effort by the defense to convince you one way or the other?
JUROR NO. 1: Possibliy.
MR. SANTACROCE: Okay. I have nothing furtner.
JUROR NO. 1: 1I'm just being honest. I'm sorry.
THE COURT: No, and theat’s all -- that’s all we can
ask for is honesty. I don’t know if I said this to you during
the initiegl selection, but all we look for are honest answers.

You know, there’s no right or wrong answer.

Mr. Wright or Ms. Stanish?

MR. STANISH: Ms. Pomykal; right?

JUROR NO. 1: Pomykal.

MR. STANISH: Again, let me add, thank you for being
candid. In reviewing your letter -- and this kind cof tags on
what Mr. Santacroce was saying. In your letter you say that you
brought this tc our attention in part because you cannot get it

out of your mind that one of the doctors associated with this
clinic was the one who causec your grandmother’s death.

JUROR NO. 1: Well, 1 didn’t say they were. I'm just
saying after several people had mentioned privileges at Valley
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Hospital, it cculd be. I mean, you know, I understand that it’s
certainly not a 100 percent possibility. I'm just saying -- I'm
sorry. 1 didn’t mean to interrupt you.

MR. STANISH: ©No, that’s okay. I just wanted you to
clarify that because ycu’ve said -- twice in your letter you
talk akout that being in your mind, the potential involvement of
one of the doctors asscciated with the clinic, and you kind of
close your letter with -- that the added stress of this
particular court case, most sicnificantly the parallelisms this
triel has with the many probably medical negligence associated
with your grandmother’s cdeath. Can you elaborate on that?

JUROR NO. 1: Well, I just -- I mean, ycu know, we’ve
been talking akout perforetions in here, possible, vou know,
that that was cne of their fears, you know, the different ways
that it was done.

I mean, you know, 1 -- and I know accidents happen. I
uniderstand that. And, you know, the best dcctors, accidents

3,

happen, you kncw, but it is hard to separate at this pcint. You
krnow, if they probably had never said privileges at Valley
Hospital, you know, I might would have never written that letter
to you. But it’s -- now it’s really hard tc separate it.

MR. STAUDAHER: May we approach of a moment, Your
Honor?

THE COURT: Sure.

(Off-record bench conference.)
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THE COURT: All right. Ms. Stanish, go on.

MR. STANISH: You had menticned, Ms. Pomykal, that
this doctor did a consultation? Is thet what I --

THE COURT: Yes, that’s -- 1 --

MR. STANISH: Do you mean with respect toc your
grandmother separate and apart from the hospital?

JUROR NO. 1: No, 1t was -- 1t was immediately. Ee
still had on his scrubs and everything as I recall and she had
gone in for the procedure anc came out. We were all -- they --
they -- we were in a little waiting room. We came out. It
seems like it happened in the middle of z hallway as much as --
as best as 1 can remember. Listen to me. I sound like a juror

or something.

And -- and I don’t -- honestly, I can hardly even
remember what he said. It was -- because everything 1s Just &
blur. But, you know, just telling us that, yocu know, whatever

the procedure, there was a blockage, and whatever it was, that
they had removed the blockage and -- and then he went away. 1
mean, it was relatively short.

And -- and then we all went awey thinking that she
was, you know, going tc be in recovery for a sheort while and
then wheeled back down to her room. Sc we went kack cdown to
arother waiting room. And I would think some cf the cousins
went home because, you know, there’s eight c¢f us in town.

MR. STANISH: Without having you discuss or share with

JRP TRANSCRIPTION
25

004210




19

20

21

23

24

25

us your perception of specific evidence --

JUROR NO. 1: Okay.

MR. STANISH: -- is it -- I'm understanding you to say
that what you’ve heard in the courtroom thus far has opened up
an old wound, and Mr. Santacroce described it. Is that a fair
statement?

JURCR NC. 1: VYes, it 1is.

MR. STANISH: And with this wound open now, what’s
most pressing to us is wnether you can be that black slate and
presume our clients to be innocent.

THE COURT: Well, wait a minute. This issue --

Can I state this --

MR. STANISH: Sure.

THE COURT: -- a different way?

The issue -- you know, as you’ve heard evidence, you
know, you -- again, we tell you to keep an cpen mind. But set
aside the evidence because that’s one thing and -- and, you
know, you’re entitled to hear it and -- and as it ccmes in, even

though we want you tc keep an open mind, obvicusly, you’re, you
know, hearing things. Ard as each witness testifies you may be
making preliminary assessments as to how credible they were, you
know, how did I -- and I don’t want you to talk about any of
those things.

I think the issue is, you know, is are you -- you
know, is your grandmcther’s situeation, is that going to play &
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part in any way in your deliberations, or can you put that aside
and, you know, base your verdict solely upon what’s been
presented here in this case and not about, you know, the
misfortune that happened to your family or, you know, something
that may have been told to you at the Valley Hospital or
something, this cther physician that said, hey, he should have
told you about the perforation. You cean’t bring in any of that
in.

JUROR NO. 1: Right.

THE COURT: You know, we don’t -- I mean, obviousiy,
it’s part of who you are. It always will be, unfcrtunately.
But, you know, I think that’s really -- really the issue. And
if your mind has changed somewhat and it says the result of the

evidence, you know, don’t talk about that.

What we’re really interested in is the situation with
your grandmother and how that, you know, may -- may affect you.
Beczuse we don’t want you to think, oh, well, I was told by this

doctor at the Valley Hospital. You know, that has to all be set

aside. And as you sit here, you know, can you do that?
JUROR NO. 1: You know, like I say, I try to be open
and honest and as fair. That’s prokably why I'm cn this Jjury

right now is because 1 said --

THE COURT: Kicht.

JUROR NO. 1: =-- I could ke. 1I'm sure there were
pienty of people who said they couldrn’t be. And, you know, I
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like to think of myself as someone who can be. But, you know,
is it more difficult at this point now that I have different

things and, you know, the whole parallel situation? Yeah, it’s

going to be more difficult. I mean, am I gocing tc try my best
to? Absoclutely, I will. I mean, that’s the kind of person I
am. Is it going to be harder? Yeah, it prcbably will be. I'm

just being honest with you.

THE COURT: Okay. Because, you know, it’s okay if --
if -- I mean, I don’t want anyone to feel sad. But if you feel
sad as you think about that situation, that’s okay. But you

can’t let your sadness, you know --

JUROR NO. 1i: Right. Right. And I don’t think it’s
as much the sadness part as it is just the way the testimony
that I’ve heard and the similarities as to what happened.

THE COURT: Ckay.

JUROR NC. 1: 2And I think thaet’s where I'm having
issues in my brain right now, you know. And, yeah, I mean, 1’11
always be sad about my grandma. But it’s -- and if it -- if
this were a different type of medical case, obviously it
wouldn’t have an effect. But I think because of the
similarities, yeah, it’s going to have an effect. 1 can't help
but say that. I'm scrry.

THE COURT: Ms. Stanish, any follow up?

MR. STANISH: ©No, Your Honor.

THE COURT: Mr. Staudaher, any additional follow up
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with Ms. Pomykal?

listening

jury room.

MR.

THE

STAUDAHER: No, Your Honor.

COURT: All right. Ms. Pomykal, thank you again.

JUROR NO. 1: Okay. Thank you. 1 appreciate everyone

and

THE

I _—

COURT: And I'm going to have ycu gc kack in the

JUROR NO. 1: Okay.

THE

COURT: Obviously, you can’t discuss your letter,

your situation, what we discussed in here. They -- threy

probably know better than to ask you, but they may say, oh, what

was going on in there, something like that. Obwvicusly, you’re

directed you can't discuss anything thet’s just trenspirec in

the courtroom with the other -- I'm sorry, the other jurors.

A1l right?

her --

Thank you. Go ahead and --

JUROR NO. 1: Thank you so much.

THE

THE

MR.

MR.

MR.

THE

MR.

COURT: -- follow Kenny from the courtroom.
(Juror No. 1 exits the ccurtroocm.)

COURT: State, I mean, are you moving to have

SANTACROCE: Yes.

WRIGHT: Yes.

SANTACROCE: We’re going to --

COURT: -- excluded?

STAUDAHER: -- move to have her excused, Your
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Honor.

THE COURT: State?

MR. STAUDAHER: I mean, I think that at this point,
no, we would -- we wculd oppose that. There’s a couple things.
First of &ll, she -- she did say although it would be more

difficult because of the paraliel, she didn’t say that she now
would, bkecause of her grandmother, vote guilty or that they had
any extra burden at this point.

I mean, clearly after three weeks of -- of testimony
in this particular case, we co not -- we’re not at the same
position we were at before. BAnd i1f she feels that the evidence
1s starting to mcunt in ner own mind, that’s a different -- a
different situation.

THE COURT: Welil, that’s a different thing, and that’s
why I tried to meke that --

MR. STAUDAHER: Right.

THE COURT: -~ clear to her. You know, it’s not about
that, it’s zkout the grandmother, solely abcut the grandmother.

MR. STAUDAHER: And I don’t think she was ever, you
know -- ever came out and said I cannot be fair anymore based on
the parallels with my grandmother’s situaticn. She said that it
would be difificult fcr her to do based on the fact that there
were parallel events, but not that she would not just assess
this case based cn the evidence that’s presented to her, which
of -- part of which she has already heard in this case.

JRP TRANSCRIPTION
30

004215




So I think that the fact that she’s got three weeks of
testimony under her belt is not exactly the same -- same
situation as if we had asked you these same questions before we
ever started. I mean, she’s clearly heard things. We, to the
degree that --

THE COURT: Well, that’s why -- I mean, I may -- and I

may not have dcne it very artfully, but I tried tc separate, you

krow, what she’s heard from what -- well, let me think about it.
We can argue about this later. Let’s get started.

MR. SANTACROCE: Can we just --

THE COURT: Yeah, can we do this later because --

MR. STANISH: Your Honor --

THE COURT: And it’ll be fresh in your mind and --

Yes?

MR. STANISH: I hacd a motion in limine.

THE COURT: Yeah, I was going to say let’s move on to
your motion in limine.

MR. STANISH: The next witness, Ms. Karen Peterson, at
least reviewing her Metro interview, she refers tc what we
consider to ke 404B evidence that we were not given notice of.
Ard -- and that has to do with billing fraud in cennection with
the doctor’s procedures, as opposed to what’s charged --

THE COURT: The anesthesiologist.

MR. STANISH: -- in the indictment. 2And there was a
gastro tech who mentioned something about what sounded to me
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like being upcoding. We didn’t object because we didn’t want to
highlight it. But this next witness --

THE COURT: Mr. Staudaher, are you going to ask this
next witness about any falsification or fraudulent billing with
respect to the doctor’s time?

MR. STAUDAHER: The doctor’s time?

THE COURT: Yeah.

MR. STAUDAHER: No.

MR. STANISH: 1It’s not doctor’s --

MR. STAUDAHER: Not doctor time.

MR. STANISH: It’s not doctor’s time. It’s procedure
code, Your Honor.

THE COURT: Oh.

MR. STANISH: And as I --

THE COURT: With procedure coding?
MR. STAUDAHER: Well, we’re going to -- I'm going to
ask her -- she was asked -- she was asked tc falsify records.

That’s why she quit. I mean, it’s not like they haven’t had

notice of this witness, her statements, and they know what she’s
essentially going to come in and talk about. This witness’s
test -- 1s going to come in and testify that she worked at the

clinic for a day, and that based on what they wantecd her to do
at the clinic for a day --

THE COURT: Which included upcoding.

MR. STAUDAHER: Yeah, and falsifying records, and

JRP TRANSCRIPTION
32

004217




10
11

12

18
19

20

putting down false information on the -- on the nurse’s notes or
whatever it was. That based on that she cculdn’t do it. She
called them the next day and told them why she couldn’t do it
and that she quit as a result of it.

I mean, that’s -- that’s keen out there. This isn’t
-- this isn’t something that we’re hiding from them or that it
was -- was laying in wait. This is something that’s been out
there from the very beginning and this is a witness that’s
coming in to testify about her independent, percipient
experiences in the clinic.

THE COURT: Well, they’re saying it’s a prior bad act
or --

MR. STANISH: I'm sorry. I'm not --

THE COURT: -- contemporaneous kad act evidence. 1Is
that what you’re saying?

MR. STANISH: I stert --

MR. STAUDAHER: How so since we have had the entire
time period that we’ve been talking about with witnesses at
different stages essentially saying the same kinds of things?
Although in thcse situations they didn’t quit.

THE COURT: I think whet Mr. Staudaher is trying to
say 1s it’s not bac act evidence kecause it’s just part of the
total conduct c¢f tne offense, thet it’s not, you know, like
separate bad act evidence. I%’s -“ust part ancd parcel of
fraudulent records, just like we talked about the nurses
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pre-charting --
MR. STANISH: First off --
THE COURT: -- which is just part of the whole thing.
MR. STANISH: First off, as --
THE COURT: It’s not really & bad act.
MR. STANISH: -~ 1 understand this upcoming witness,

she does talk about the pre-charting that we’ve already heard

about. That’s not what I'm objecting to.
THE COURT: No, I understand. Rut I'm saying --
yecu’re saying it’s bad act evidence and it’s --

MR. STANISH: The bad act evidence that I see, and
with this witness and one that’s scheduled to come up later this
week, Ms. Johnson, I believe her name is, who is a billing
person who only billed the procedure codes, billing is complex.
Ard the anesthesia billing is separate and apart. It’s a whole
d:fferent set cf codes, a different technigue of billing.

We were not given ciscovery of the billing invoices
or, I'm sorry, the claims ancd the payments relating to the
procedure codes. And what this witness does in her one day
there, she describes for the investigator what she sees as
potentially they’re upcoding and billing a tray fee.

And I just -- you know, we’re getting intoc a whole
different area of billing fraud that we haven’t been civen
sufficient discovery to even defend, yet it’s something that
they’re throwing on the wall to see if it sticks, and it’s
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another bad act.

MR. STAUDAHER: It is part and parcel tc the fact of
fraudulent billing practices in this clinic, which has been
actually part of the indictment itself for what these
individuals are charged with.

Now, there’s -- I don’t -- I mean, I'm a little lost
here with counsel in saying that a specific aspect of the
billing coding that wasn’t delineated in the indictment or
something is a bad act. It’s part and parcel to the exact
activity that was going on throucghout the entirety of this
practice.

We have Dr. Desai cdirectly involved in -- in directing
people to falsify the records for the purposes of billing.
Whether that is minutes or whether that is changing procedure
codes or -- or the like is part and parcel to the same thinc.
It’s billing. It’s the fact that he is trying to get money for
services that have nct been rerdered in the way that they have
been charged tc the insurance company. The insurance company
has -- they will come in and say it. I mean, a pcrtion --

THE COURT: Well, who’s going to say that -- I mean,
that this tray fee isn’t an alliowable thing? 1Is it Jjust her
thinking I'm not supposed to pill a tray fee?

MR. STAUDAHER: ©No, what --

THE COURT: Or is --

MR. STAUDAHER: -~ she talks -- I'm sorry.
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THE COURT: I mean, okay, she’s going to testify they
wanted me to bill a tray fee and I didn’t feel that was right,
so I quit. Is that essentially what she’s going to say?

MR. STAUDAHER: That’s not the only thing she’s --

THE COURT: Welil, I'm hoping.

MR. STAUDAHEK: -- going to say.

TEE COURT: I'm hopeful that’s not --

MR. STAUDAHER: Right. The tray fee is that it was --
it -- recerdless of the procedure, regardless of whether-they
actrally opened one up or not or did anything along those lines
that they charged for every single one of them. Every single
perscn that rolled throuch got that fee whether they --

THE COURT: Now, is that --

MK. STAUDAHER: -- had the thing done or not.

THE COURT: -- not ailowekle? I mean, 1 guess my
guestior is, Mr. Staudaher, whether it’s a bad or not, what’s
the context of that? Because, I mean, how -- is that not
ailowekle in killing or is it allowable? Hcw do we know?

MR. STAUDAHER: Well, we have a billing person that’s

going to be coming in to testify and that certainly can address

that issue.

MR. STANISH: As far as --

MR. STAUDAHER: I mean, that’s the -- that’s the
thing.

THE COURT: Well, it’s your case. I mean, you
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might --

MR. STAUDAHER: We believe that it’s --

THE COURT: -- have to put it in context.

MR. STAUDAHER: -- that clearly it’s charging for
things that -- services that were never rendered cr supplies
that were never given. And --

THE COURT: I mean, well, except there was a tray.
It’s just like these court appointed lawyers, none cf these
people here, obviously, who write the same brief cver and over
acain and make $300,000 from the County a year, I won't mention
names, submitting the same briefs over and cver again that
they’re not rewriting. I mean, is that legal? Apparently,
because they keep paying them for it. You know what I'm saying?

So, I mean, a tray is used. Maybe vyou can bill every
time the tray is used whether you open a new tray or rnot. I

don’t really know. And I suspect that you don’t really know,

either.

MR. STAUDAHER: What, that you can bill fcr materials
that you don’t -- that you don’t chart -- or vou don’t use?

THE COURT: I don’t know.

MR. STAUDAHER: No, you carnot do that.

THE COURT: Like I said, we’ve got lawyers billinc the
County every day for briefs that they’ve been using for the past

decade and they keep rebilling it.
MR. STANISH: Judge, my issue is also that, you krow,
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based on the witnesses at the Grand Jury who represented the
insurance companies, these people, as well as the documentation
on which they testify, was confined to the anesthesia.

THE COURT: That’s all the testifiec in the Grand
Jury?

MR. STANISH: Yes. There was not any paperwork, and I
don’t have any discovery that deals with the procedure sice of
the house, which is entirely different and we’re not prepared to
defend agzinst it. Ancd when you have a G.I. tech speculating
that they’re upcoding, you know, the foundation is not there.
But this is not what was charged in the indictment, and we dorn’t
have -- if they’re ncw going to open up this whole new area oi
billing fraud, we need to investigate further and get our
experts to further --

THE COURT: What’s wrong with --

MR. STANISH: ~~ evaluate it.

MR. STAUDAHEKR: It’s not just billing fraud. 1It’s the
fact that they’re having -- they’re having these pecple write
down things, and this has come up over and cver and over acgsairn,
write down things that have occurred when they haven’t occurred,
write down assessments that were made when, in fact, assessments
weren’t mede. I mean, it’s all & part and parcel to the fact
that --

THE COURT: Okay. Well, what’s she going to say?
What's she going to testify to?
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MR. STAUDAHER: She’s not a billing person. The only
thing that she’s going to testify to on that issue is that she
was instructed to mark off a box for an item that was never used
onn & patient, essentially. I don’t think that there's a problem

with that.

n

THE COURT: If that’s zll thet she’s going to say,
then that’s fine.

MR. STANISH: All richt.

THE COURT: All right. Anyone that needs a two or
three-minute break, take it now and then we’ll get started with
the testimony.

(Court recessed at 1:29 p.m., until 1:33 p.m.)

(Inside the presence of the jury.)

THE COURT: 211 richt. <Court is now back in session.
The record should reflect the presence cf the State through the
deputy district attorneys, the presence ¢f the defendants and
their counsel, the officers of the court, and the ladies and
gentlemen of the jury.

And the State may call its next witness.

MR. STAUDAHEK: State calls Karen Peterson.

THE COURT: Ma'am, just follow the marshal right over
here by me.

KAREN PETERSON, STATE’S WITNESS, SWORN

THE CLERK: Thank you. Please ke seated. Please

state and spell your first and last rname for the record.
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P-E-T-E-R-

THE WITNZSS: Karen, K-A-R-E-N, Peterson,

S-C-N.

THE COURT: Okay. And then see that black box there

orr the table, that’s the microphone.

A1l right. Mr. Staudaher, you may proceed.

DIRECT EXAMINATION

BY MR. STAUDAHFR:

a living?

A

Q

Mr. -- or Ms. Peterson, I'm sorry, what dc you do for

I'm & nurse.
And how long have you done that work?

Since about 1968, with about 10 years

What kind c¢f nurse are you?

A registered nurse.

I was not

Hazve you been -- 1 mean, where did you go to school to

get your trzining?

A

Q

aiong the

L@

At Ccllege of Marin in Kentfield, California.

So ycu said there was &z ten-year hiatus scmewhere

line. Was that ten contiguous years,
Yes.

-- intermittent?

Yes.

So all tcgether.

Right.
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Q

Where -- the types of practices or -- or situations

you’ve been in over the years, what kinds of places have you
y

worked?

A

Hospitals, two hospitals, one family practice

physician, and a large multi-specialty clinic.

Q
center?

A

Q

Ckay. Have you also worked in an ambulatory care

Right. Yes.

Okay. So about four different types of medical

situations?

A

A

Q

things,

Uh-huh.

And office, clinic, procedure clinic, and hospital --
Right.

-— is that fair?

Right.

During the time that you worked at those various

let’s talk about the ambulzatory care center. Was that

one place or mcre than one of those types of facilities?

A

Q

A

Seattle.

part of

More than one.
Where were they located at

One was in Seattle, Washincton, at the Polyclinic in

MR. SANTACROCE: I'm sorry. I didn’t hear the last
that.
THE WITNESS: At the Polyclinic in Seattle.
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MR. SANTACROCE: Thank you.
THE WITNESS: And the other one is Digestive Disease
Center in Las Vegas, and the Shadow Lane office for one day.

BY MR. STAUDAHER:

Q Okay. We’re going to get to that -- that day in a
minute. So of the ambulatory care centers, one was a digestive
disease center?

A Right.

Q What kinds of things did they do there?

A They do colonoscopies and upper endoscopies.

Q Now, this place at the Polyclinic that you said in
Seattle --

A Right.

Q -- what kinds of procedures did they do there?

A We did -- it’s ~-- it wes a large multi-specialty
clinic, so we had a surgery center and we also had an endoscopy

center. I mainly was working in the endoscopy center for most
of my 16 years there. We dicd colonoscopies, upper endoscopies,
bronchoscopies, and some liver biopsies.

Q So failr to say your experience as a nurse, a large

portion of it has been in encoscopy type clinics?

A Yes.

Q Doing sort of castroenterclogical type work?

A Yes.

Q So three different locations of just doing that alone?
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A Correct.

Q Now, you mentioned this one day that you worked at the
700 Shadow Lane location. Can you descrike for us how it was
that you even started working there in the first place?

A When I was leaving Seattle to come cown here to move,
I had asked one of the representatives, one of our vendors, if
he knew of any places down here that I might want tc apply to if
I wanted to get a job. 2And he gave me a list of abcut five.
His name was Todd Steele, anc he worked zt Conmed.

Q Okay. So these -- of these five places, which ones

did you go look at?

A I only called this one, the -- the Shadcw Lane ocffice.
0 And is this the Endoscopy Center cf Scuthern Nevada?

A It is.

Q And when ycu say 700 Shadow Lane, is that here in town

located in Clark County?
A Yes.
0 When you applied -- did you epply for the job or did

they just give it to you or how did it work?

A I think I cold called it, and then 1 -- 1 ended up
sending my resume in. And interviewed with Katie Maley, and she
offered me a full time position.

Q Right out of the box~
A Yeah. Yeah. Initially I wanted just part time, but
then I decided I would take the full time.
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Q

So you moved -- did you stay in Las Vegas after that

for any length of time? I mean, do you live here now?

A
0
A
Q
Maley,
A
cilinic,

Q

Yes.

So this was a place you were moving to, then?

Correct.

Afiter vou started or while you interviewed with Ms.

what happened?

What was the next step?

I hed zbout a week or so later was my first day in the

and I followed a preceptor that day.

Okay. And who was the preceptor to the best of your

knowledce?

Linda -- Lisa Falzone.

Is that the person that kind of showed you the ropes?

A

Q

A Right.

Q Now, prior
have any -- and vour
Maley, was there any

A No, it was

Q

tc coing to work on the first cay, did you
initial talking and keing hired by Kat:ie
other interactions you had at the clinic?

Just an in the office interview.

You ever meet with any doctors, anything like that

during the time vou were there?

A

Q

A

Q

Cn that day that I worked, yes, but --

But not pri

Lor?

But nct prior.

So ncthing

happens until you get up to the point where

you’re coing tc start working thet day; correct?
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A Correct.

Q Now, had you been given some sort of orientation,
anything like that beforehand?

A About between 9:00 and 9:45 I was given an employee
handbook and papers to fill out in their lunch room, which is
what I did.

0 And who gave you that information?

A Katie Maley.

Q Did she explain things to you or just said here’s your
stuff and --

A Read it over and then you will follow Lisa Falzone for
the day

Q Okay.

MR. STAUDAHER: May I zpproach, Ycur Honor?
THE COURT: You may.
BY MR. STAUDAHER:
Q I'm going to show you what has keen previcusly marked

as State’s Proposed 161. And counsel has already had a chance

o look at this. But would you flip through that and tell me if
you recognize it, and then tell me what it is.

A This is the employee handkook that I was given.

Q Qkay.

A Yes.

0 Now, what is the time frame that you were at the
clinic on -- on that one day?
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A It was April 23, 2007.

Q Now, the date on this employee handbock is January
2C006. 1Is this the book or facsimile of the bcok that you were
actually given when you went there or April of 2007?

A Yes.

Q Okay. Was there any indication that there was a newer
version that yocu were to follow, or is this the version that
they provided to you?

A This is the only version they gave me.

Q Okay.

MR. STAUDAHER: Move for admission of State’s Proposed
161, Your Honor.
MS. STANISH: No objection.
THE COURT: 211 richt. That’1ll -- no obiection?
MR. SANTACROCE: ©Nc obkjeczticn.
THE COURT: That’ll be admiited.
(State’s Exhibit 161 acmitted.)

BY MR. STAUDAHER:

Q Now, I'm gcing to show you & porticen to that in a
little -- a little bit, but I want zo ask ycu some additional
questions first. Okay?

A A1l right.

Q You’re at the clinic, you cet the bcoklet, you fililed
out your paperwork, anc now you’re going to fcllow Ms. Falzone.
Are you with me?
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A Yes.
0 Tell us kind of how the day goes.
A Approximately 2:45 or 10:00 I followed her into a

procedure room, and the nurse basically does computer work in
the procedure room. There is a technician in there, there is a
nurse arnesthetist, and the physician. And basically she was
showing me how tc fill out the paperwork, how to work the
computer, their software system, that type of thing.

0 Wes this similar to what you had had experience with
in the other lccations you had been at?

A Where -- nct where I work currently and not where 1
worked previcusly. In Seattle we had -- we did not use a nurse
anesthetist. We administered the medication under the direction
of the physician or he administered the sedation. We did not
use propcfcl, either, where I was from in Seattle, and it was a
nurse assisting the physician in the procedure room.

0 Did they tell you what role you would play in the

procecdure rocm if you were in there?

A Basically by following her, that’s -- that -- by
following Lisa, that is what I wes expected to do. I was
expected to cdo the paperwork. If the technician stepped away or
1f I was the nurse then and the technician stepped away, 1 was
to step up and fill in to assist the physician with the
procedure.

Q Tell us how it goes. Keep going.
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A On that particular day?

Q Yes.

A Okay. For me, one of the things that -- that bothered
me on that day, we had -- it was towards the end c¢f the day and

Lisez had stepped out of the room. The technician was not
available and the physician was doing the cclonoscopy. 2nd they
were irrigating through the colonoscopy --

Q Scope?

A -- scope. And you use a large 60 cc syringe just

filled with water. Well, when you’re done with that, then you

Just -- the physician usually sets it on the bed or the little
table keside him. I realized he was done using it. 1 went
over, I picked up the syringes. I refilled them with water off

of the stand, and I set them there so he could reuse them acain

if he needed them to clear his field.

0 Now, this is on the same patient; correct?

A This is, yeah, all on the same patient.

Q Okay.

A And he did not use -- need to reuse them again. So

when the procedure was over and the patient was moved out, I
told the technician that was working that day that the tray was
contaminated. And she said that that’s okay. And the nurse
anesthetist said to me, in quotes, that’s the way they do it
here.

Q Well, how did -- did that have an effect on you when
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you heard that?

A It did. I just couldn’t believe it.

Q And when you say you couldn’t believe it, what --
what’s the problem with that?

A Because -- because you’ve got a contaminated syrirge

sitting up there that had the propensity to be used for another

patient.

Q So 1s that a problem?

A It is because you’ve got cross-contamination.

Q Is that something that is contrary to any place you’ve
ever worked kefore?

A Yes.

Q I mean, have you ever seen anybody do that, say --
A No.

0 -- that that was okay?

A No.

0 Now, the syrince itself, I mean, does it -- is this

something you said that was used to irrigate cut the inside of a

scope?

A It is because you get debris in there or maybe your
field of vision isn’t good, maybe the -- the prep wasn’t
adeguate, and so the physician clears his field of vision using

water. It can be just tap water because it’s not a sterile
thing, but it’s just used to clear the field of vision.
Q So is there potential for fecal material to get in the
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syringe or something?

A It is. And in the same channel, the same channel
that’s used to irrigate is also -- can be usecd for biopsies.

Q So material and things are coming back cut?

A They can be, yes.

0 After -- after you experience that, what co you do?

mean, I know we’re at the end of the day, we're gcing to go
back, kbut what happens right then? Do you go tell anybody? 1
mean, 1is -- what -- what happens?

A Well, I -- I told -- yeah, I told -- I just told the
technician and I told the nurse anesthetist. You know, the
nurse anesthetist corroborated that that was the kind of
procedure they did there. &And like I s&id, it was towards the
ernd of the day and I don’t remember what we had after that.

Q Okay. So let’s back up & little kit. Sc you’re in
there initially with Lisa Falzone. Do you remember wno the --
was 1t just one single procecdure, or did you cc multiple
procedures thrcughout the day?

A We did multiple procedures during the day, but that
happened towards the end of the day.

Q Was it the same physician, same staff thrcouchout the
day or did that change?

A The -- the staff changed. Most of the time Linda
Hubbard was the nurse anesthetist in the rocm, but there was &
male that came in, and I don’t remember if it was Keith or Ron
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that came into the rcom to relieve her at some point in time.
Q Okay. So at least there are some switching out of
personnel, is that fair?
A Right.
Q Now, did ycu remain in the same rcom or did you go

between rooms during the day?

A I was in the same room all the time.

0 Was Lisa with you the whole time?

A Except when she had stepped out.

Q So the time -- when you’re in that room and you’re

with Lisa, what are the things that you’re actually doing?
A I'm expected to write procedure times down there.
You’re expected to finish filling out fee tickets that were

done, that type of thing.

0 What dc vou mean by thet?
A A fee ticket is -- they’re procedure codes for the
procedure, and there’s a diagnosis code for the diagnosis. So

you're expected to write the times that, you know, the starting
minute times of the prccedure. They also wanted you to exactly
write a post assessment time two minutes after the end of the
procedure.

You were expected to write that the IV was DCed
exactly five minutes after the post assessment time, and that is
really done in the reccvery room. It’s not done in the
procedure, even if the recovery room nurse is signing off for
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it. I was still -- or Lisa was expected to write that down.
And you were also expected to write that at that same time the
physician -- no, at -- at five minutes -- let me -- let me go
back here. At two minutes after you were -- you were expected
to do the post procedure, at five minutes after ycu were

expected to write the IV or hep-lock DC.

0 And DC means discontinue?

A Disccntinued.

Q Okay.

A And then that time was also supposed to correlate with

the time that the physician saw the patient in the recovery
room. And I had asked Lisa during the day, I said does the

physician always see the patient in the reccvery room? And she

said no. And then exactly 30 minutes past the hep-lock time you

were supposed to put the discharge time which was supposed to
be, again, signed off in the recovery. But I was not
responsible for the -- for DCing the procedure, DCing the
hep-lock, cr discharing the patient. Sc really those times

should not have been put down.

Q Did that bcther you?

A Yes.

Q A lot?

A Yes.

Q Had you ever done that before?
A No.
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Q Had there been any time in your career that that had

even remotely come up in any location?

A No.

Q Other than this one day?

A That is all.

Q So at this time -- I mean, how are you feeling? 2Are

you upset, are you calm? I mean, what’s going on?

A No, I'm upset. I'm upset with the way that the
healthcare was there. I just didn’t feel it was up to par.
Q When you say healthcare, are we talking about these

times or something else?

A I'm -- I'm talking about the times, the syringe, the
fact that I didn’t see Linda Hubbard wear two gloves when she
was starting IVs. I just -- I just felt that it was poor

patient standards.

Q Now, at the time that you’re there, this is your first
day, I mean, what -- what do you do as a result of this?

A Well, I called Katie Meley the next day prior to when
I wes supposed to come in. 1 was supposed to be there at 9:00

and I called at 8:45. She returned my call around $:30 that
morniing and I told her that I could not come in because I had
issues with the clinic. 2And I explained to her what my issues
were, the syringe, the times, the gloves, that kind of thing,
and she told me that she was unaware of it and she would loock
into it.
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Q Okay. Now, this is in -- do you remember the date
that you were there?

A I was there April 23rd.

Q Oof 20077

A 2007, yes.

Q So April 23, 2007. Besides Katie Maley, do you make
anybody else aware of the concerns that you have at the clinic?

A No, she was the director of nurses, so she was the one
I told. When I got my letter, I got a letter from Tonya Rushing
stating that I had nct given proper notice during my
probationary period, so I put a call into her to explain why I
left. And she called me back, but I was out at the time. I
called her a second time, but I never heard back frcm her acain.

Q Okay. So besice the -- and let’s talk about the
records that they asked you to do the times. Besides filling
out the times that were rot richt on the record, was there

anything else that ycu were supposed to fill out that wasn’t

right?
A I had cone incident with the fee ticket that I had
filled out. Ycu’re supposed to take the, ycu know, the

diagnosis, you fill in the diacnosis for the physician off the
-- off the notes. A2And orn one of them the diagnocsis was
constipaticn. And I know from doing coding in the past that
constipation isn’t necessarily covered by insurance. And at the
end of the procedure, anc I con’t recall the physician, but the
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physician told Lisa to tell me to change it to changing bowel
habits, which is a covered diagnosis code.
Q So that was something that obviously hadn’t occurred,

and you were asked tc falsify that as well?

A Right.

Q Now, was there any other thing that ycu can think of
that -- during the time there that was ©f ccncern? 1 mean, were
there -- and I'm talking about supplies at this pcint. You
talked about the gloves issue with -- with Ms. Hubbard. You
talked about the syringe and so forth. Were there any other
supplies like gowns, four-by-fours, K-Y jelly, anythirng like

that that were of concern that --
A It was -- it was just a hearsay, but --
MS. STANISH: Objection, then.
MR. STAUDAHER: Well, again --
MS. STANISH: Hearsay.
THE WITNESS: Well --

BY MR. STAUDAHER:

0 What did ycu experience?
A Well, my experience was what somebocy tclc nme.
THE COURT: Okay. Then -- then dcn’t answer at this
point.
Unless, Mr. Staudaher, you want tc --
MR. STAUDAHER: 1’11 meaybe approach it a cifferent
way .
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BY MR. STAUDAHER:
o] Withcut saying who said what to you --
THE COURT: Or what they said.
BY MR. STAUDAHER:
Q -- or what they actually said, was there any issue

with you having to ccnserve on supplies while you were there?

A Not me perscnalily, no.

Q Is this something you overheeard scmebody else talking
about?

A Right.

Q Okay.

MS. STANISH: Objection. Hearsay.

MR. WRIGHT: Hearsay.

MR. STAUDAHER: I'm trying to find ocut what it is.
THE COURT: That’s sustained.

MR. WRIGHT: Ricght. And that -- well, 1t’s hearsay.
THE COURT: Well, he wes --

MR. WRIGHT: You can’t.

THE COURT: Mr. Staudaher --

MR. STAUDAHER: 1’711 move --
THE COURT: -- 1is going to --
MR. STAUDAHER: 1’711 move on.
THE COURT: -- move on. I think he was trying to

endeavor to find out how she knew zkout the supply issue,
whether it was scmething with her. She said, no, that was not
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situation with her, and so Mr. Staudaher is going to move on.
BY MR. STAUDAHER:

0 Okay. I want to go back to the times for a minute.
When you’re in the rcom, I mean, obviously you’re there for the
procedure. And I'm not talking about the times that you were

putting on the record for the next part that you weren’t at;

correct? Are you with me so far?

A I'm sorry. Repeat, please.

Q The times that you mentioned, exactly two minutes
after procedure time for the -- I think it was the post --

A Post assessment.

Q -—- assessment time, the five minutes later, the five

minutes later, the 30 minutes later, that kind of thing. 2All of
that, if I understood you correctly, was taking place outside in

“he recovery area where you were not going to be?

A Correct.

Q And were you ever out there working during that day?
A Never. Never.

0 So ycu’re doing -- you’re taking that infcrmation,

supposedly putting it on the chart kefore the chart even leaves
ke procedure rocm?

A Yes.

Q Okay. Wnen the patient left the procedure rocom, did
you follow the patient out or did you stay in the rcom?

A I believe I stayed the room.
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Q So the patient rolls out. So the chart that you would

have filled out would have gone with the patient --

A Right.

Q -- 1s that fair?

A Yes.

0] Did you do that? Did you mark these times down like

the wanted you to?

A I'm sure I did it on a couple of charts.

Q Okay. Did that make you feel uncomfortable?

A Yes.

0 The times that were on the chart that related to

things that actually happenec in the room that you were in, the
procedure room, how were those times put down on the chart,
meaning the procedure time. Did you loock at the clock? I mean,
did you have tc follcw something?

A I kelieve they were taken off of the data scope

readings in the room.

0 Are you talkinc about like the tape read with the
monitor --

A Right. Yes.

Q -~ itself? So you took those times off of the tape
monitor, put those down on your procedure chart. Did that

actually cecincide pretty much with what actually happened in the

room?

A I think it did. It’s -- it’s a little hard to
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remempber that right now.

Q Have you ever done that in -- in another place, in any
of those other places you ever worked?

A Taking --

Q Taking the times off of a monitor as copposed to “ust
looking at the clock or your watch or whatever.

A Sometimes.

0 Okay. So that wasn’t out of the crcinary.

A No.

Q But the other part was the thing that bcthered you so
much?

A Right .

MR. STAUDAHER: Court’s indulgence, Your Honor.

BY MR. STAUDAHER:

0 I want to get back now to the one last thinc I wanrted
to ask you akout, which was the procedure bcok. Okay? &And for
counsel -- and, again, the portion of this that’s highlighzted is

actually my highlighting. 1It’s not in the prccedure book as --

as you provided it. But it’s page 6 of that procedure bock, and
I want you to take a look at that, and I'm going to zoom in here
a little bit.

THE COURT: We can’t see it. Oh, yean, now you can
see 1it.

MR. STAUDAHER: If you can move 1t down ~“ust a bit.
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BY MR. STAUDAHER:

Q And the section entitled code of conduct, do you see
that?

A Yes.

Q Now, this is part of your -- the procedure book they
give to you. And under code of conduct, the highlighted

portion, can ycu read that to yourself just fcor a moment? Just
let me know when you’re cone.

A Yes.

0 So on here where it’s talking akout unacceptable
behavior and it talk -- cives you examples cf things that are
unacceptable that coulc sup’ect you to termination or discipline
or something like that; correct?

A Uh-huh. Right.

Q And the very first cre is falsification or making a

material omission on fcrms, records, or repcrts, including

patient records. Do ycu see that?

A Yes.

) Now, what you were asked to do, did you consider those
that category cf reccrc --

A Yes.

Q -- patient reccrds?

A Yes.

Q Before you actually sterted working there, did you
have a chance -- or dic you review this code cf conduct?
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A I don’t recall reading that, no.

Q Okay. Have you subsequently read 1it?

A Yes.

Q Was there some irony that you saw in that they were

askxing you to do something that they could have terminated vyou
for?

MR. SANTACROCE: 1I'm going to okject --

MS. STANISH: Objection.

MR. SANTACROCE: -- as to relevance, Your Honor.

THE COURT: That’s sustained.
BY MR. STAUDAHER:

Q But clearly what’s depicted in the employee manual

they harnd to ycu on the day and then ask you the very same day

wWa

wn

contrary tc what’s in this manual; correct?

o

Yes.

MR. STAUDAHEK: Pass the witness, Yocur Honor.

THE COURT: Who would like to go first? Ms. Stanish?
CROSS-EXAMINATION

BY MS. STANISH:

Q GCood afternocn, ma'am.

A Hellc.

Q You had mentiored, and I'm hoping that you can clarify
somethirg cr educate us on an issue. 1 understood you to
mention that the syringes -- well, maybe -- I don’t know what
you szid. Is in the colonoscopy room, is this a sterile
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procedure?

A No.

Q Will you please educate us about what it means to have
a sterile procedure versus what occurs in ycur experience in a
colonoscopy clinic?

A Well, a colonoscopy procedure is not a sterile
procedure. The equipment is high-level disinfected. Some of
the equipment is sterilized. For instance, if you’re using
biopsy forceps it might be a single use item or something that
has to be sterilized because that breaks the mucosal barrier, so
that does have to be sterile.

Q What is it -- because, you know, we all -- most of us
know -- what we know about the medical profession is what we see
on TV. And I'm guessing Nurse Jackie isn’t real life. What --
what 1s -- what does it mean with scrubking and washing for a --
is that a sterile requirement? Let me strike that. That’s a
bad question. Is a sterile procedure required when there is a
penetration of tissue?

A If it’s in the -- if it’s in the GI tract, it doesn’t
have to be sterile just if you’re going tc lock in an upper
endoscopy or a coloncscopy. But if you -- if you have to do
biopsies, then you have to use eguipment that is sterile because
you’re breaking the mucosal barrier.

Q What is the mucosal barrier?

A The -- the skin. You’re taking a piece of tissue.
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Q Okay. And so that part of the -- that part would have
to be done with a sterile instrument?

A Yes.

Q But the environment itself, the rcom, dces 2% need to

be disinfected each time, in between each patient?

A It needs to be wiped down.

Q The whole room?

A All the areas where the -- close to the ecuipmenz
needs to be wiped down. Your tray should be changed out, which

I know wasn’t done at least once. And the side eguipment needs
to be washed off. As patients are in and out of beds, thaz all
needs to be washed down and -- and redone.

Q Okay. And the -- the two syringes that ycu noticed

that were not used by the doctor after you refilled trnem, as I

2

uriderstand your explanation for the syringes, that’s a flus
that is done -- is it done in the beginning of the procedure to

cieer out the colon because the person didn’t prep wel.l or

something?
A It can be done at any time during the procedure --
Q Okay.
A -- 1f the field of vision is poor or if something is

clogging the scope.

Q And I know we’re asking you tc go back to the year
2006. In this particular incident that you described, do you
recall if the flush that the doctor did was in the becinninc of
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the procedure to clear the colon initially?
A I don’t kncw.
Q Do you recall whether or not the doctor -- well, could

a doctor de a biopsy without first flushing?

A Yes.

0 He cculd dc it without first flushing? Do you --

A Yes.

0 -- recall if a biopsy was done in this -- during this

particular procedure that you described?

A I do not.

Q And you don’t recall who the physician was?

A No, there were several physicians in the room that
day

0 You mean alternating?

A Yes.

Q And you had -- movinc now to your testimony about the
monztors. 1 understanc it you were directed to use the vita
monitor times for the becinninc and the end of the procedure?

A Correct.

0 And so tell us how that actuzlly worked. 1 mean, did
“he CRNA start the mcnitor, or did somebody else?

A I assume 1t was the CRNA.

Q And -- and then when you got the -- did somebody
actually hend you the tape so that you could get the times off
of the -- the vital tape~?
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A I honestly can't remember.

Q You don’t remember that part? But your memory is that
you used the start time of the procedure and the end time of the
procedure from the vital monitor strip?

A Correct.

Q And did I understand your testimony to be that that
time would closely reflect the procedure time?

A Yes.

Q Did you observe, if you recall, the CRNA interviewing
the patient to do the assessment for anesthesia?

A I don’t really recall what she said to the patients.

Q But do you recall Ms. Hubkard having a conversation
with the patient while you were in the room?

A I'm sure she must have, because she started a number
of IVs in the room.

Q And it's your experience that the -- I know you worked
in the past with the anesthesiologists. Have you ever worked
with CRNAs other than this one day at the gastro clinic?

A I -- I've worked with CRNAs, but cnly really as
friends, not as --

0 Is it a fair statement to say that the CRNA would have
had to have had a conversation with the patient in order to
assess the -- the anesthesia that was going to be given to them
or whether they were a candidate --

A They --
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Q -- for 1it?

A They should.

Q Did you see that occur, or you don’t remember?

A I don’t recall.

Q Are you an expert on procedure codes?

A I am not an expert.

0 Okay. I don’t have anything further. Thank you,
ma'am

A Uh-huh.

THE COURT: Mr. Santacroce.
MR. SANTACROCE: Thank you.
CROSS-EXAMINATION
BY MR. SANTACROCE:
0 I want to go back to April 23, 2007, and focus in =a
little bit akout what the CRNA did or didn’t do, ckay. Ycu
testified that you, I believe, went in and started a procedure

room at about 10:00 in the morning; is that correct?

A Yes.
Q Do you recall which procedure room you were in?
A I don’t kncw the number. It was cn the right hand

side of the kuilding.

Q Okay.

A Closest to the lunch room. That’s all I know.

0 How many procedure rooms did they have at the cliric?
A Two, I believe.
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0 Were both procedure rooms being usecd on the day that
you worked there?

A Yes.

Q I believe you testified that you were in a room with a

CRNA named Linda Hubbard; is that correct?

A Yes.

0 Were you in that room most of the day with Linda
Hubbard?

A Yes.

Q Except at one time when she had tc be relieved for
some reason?

A And I don’t know if it was more than one procedure.
don’t recall.

Q You don’t know if what was one procedure?

A You said she -- she wasn’t there for one procedure.
What I'm saying is it might have been more than one that

somebody relieved her for.

Q Well, at some point in the dey she was relieved;
correct?

A Correct.

Q And what part of the day was that?

A I don’t recall.

0 You don’t know if it was morning cr afternoon?

A No, I don’t.

0 How many procedures did you do with her in the morning
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when you started at 10:00 a.m.?

A I don’t have a number.

Q Do you remember how many procedures you did all day?
A No.

Q You don’t recall who relieved Linda Hubbard?

A No, there were two other CRNAs there that day. There

was a Keith and a Ron Lieberman.

Q Ron who?

A I think it was Lieberman.

0 Were you introduced to these CRNAs?

A Yes. I was either introduced or someone told me their
names.

Q You have no recollection of whether or not you were
introduced?

A No.

Q Okay. I want you to tell me a little bit about the
procedures Ms. Hubbard used that you witnessed in the procedure

room. How did she administer the propofol to the best of your
recollection?

A I was not watching her administer the propofol.

Q You mentioned that the reuse of the scope syringes, 60
cc syringe bothered you; correct?

A Yes.

Q And you mentioned that the CRNA Linda Hubbard, I
presume, told you that’s how they do things here.
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A Correct.
0 And that was Linda Hubbard?
A Yes.

Q And why did that bother you?

A Recause it should have beern discarded at the end of
the procedure along with the rest of the items on the tray.

0 So when you said that the colcncscopy procedure room

is not a sterile environment, thet particular aspect of it is?

A It’s not sterile, but it’s clezan. It should be clean.

0 Okay. What’s the difference between sterile and
clean?

A Well, if it -- if -- cleen is, for instance, if you
have a package of two by -- four by fours, you can take some

out, set it on a tray that just has a clean field, a clean towel
or something on it, okay, anc thet’e just clean. It’s -- 1it’'s
not sterile. It’s not ripped specificelly cut of a package and
-- and put on a sterile fielcd so that there is absolﬁtely no
contamination of any bacteria, hands or anything.

0 Was that syrince that you were concerned about reused
on & subsequent patient?

A I didn’t see it be reused, but it had the potential to
be reused.

Q And the concern would be that pcssibly if that was
reused on another patient that could heve passed some kind of
infection or disease; 1s that correct?
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A Yes.

Q But you didn’t witness that happen?

A I did not.

0 When Ms. Hubbard was relieved at some point in the

day, do you know how long she was gone for?

A 1 don’t have the time period, no.

o] You -- you dec recall that she did come back to that
room; correct?

A Yes.

0 The CRNA that relieved her, can you tell me anything
about that person?

A I don’t recall any specifics.

Q Did you see that person, that other CRNA administer
any propocfcl?

A Not that I recall.

Q You said you were concerned that Linda Hubbard only

wore one glove during the procedure; 1is that correct?

A Starting IVs.
Q Did the other CRNA that relieved her wear two gloves?
A I don’t remember seeing them start IVs.

Q So the only concern you had about the two-glove issue
was the starting of the IVs, not the administraticn of the
propciol; correct?

A Richt. Yes.

Q So the subsecuent, the second CRNA that comes into the
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room, you don’t recall if that person started an IV on the

patient?

A I do not recall that, no.

Q And you don’t recall if that perscn had two gloves or
one glove?

A Right.

Q Do you recall how that person administerec the
propofol?

A No.

Q Do you know where the propofol was kept in the room?

A I do not.

0 The person that relieved 1.inda Hubbard, did that
person bring anything with them?

A I do not know.

Q I don’t have any further questions. Thank you.

THE COURT: Redirect.

MR. STAUDAHER: Nothing, Your Honor.

THE COURT: Any juror questions fcr this witness?

Ma'am, thank you for your testimony. Please don’t
discuss your testimony with anyone else who may be a witness in
this case. Thank you and you are excused.

State, call your next witness.

MR. STAUDAHER: State calls Vincent Mione to the

stand.

/T
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VINCENT MIONE, STATE’S WITNESS, SWORN

THE CLERK: Thank you. Please be seated. Please

state and spell your first and last name for the record.

BY MR.
Q

do?
A
Q
A
Q
A
Q

THE WITNESS: Vincent, last name M-I-O-N-E, Mione.
THE COURT: Vincent, V-I-N-C-E-N-T?
THE WITNESS: Yes.
THE COURT: All right.
Mr. Staudaher, go ahead.
MR. STAUDAHER: Thank you, Your Honor.
DIRECT EXAMINATION
STAUDAHER:

Mr. Mione, what do you do for a living cr what <id you

I was a certified anesthetist.
How long had you done that work?
Since 1965.

From 65 up until when?

2008.

Okay. Have you worked as a CRNA since that time,

since 20087

A

Q

all the words down,

would,

No. Nc, I haven’t.
Okay. And there’s a microphone there. We’re takinc
so it’s kind of important to speak up if you
please. Okay.

THE COURT: Did you cet your training in the military?
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THE WITNESS: No, after I dischargecd I went to school
after that.

THE COURT: Okay.

Go on.

BY MR. STAUDAHER:

0 Okay. And that’s -- and that’s where I was going to
go with that. Can you tell us a little bit about -- a little
bit about your background anc training that led you to become a

CRNA?

A I went to nursing school at Jersey City Medical
Center. It was a two-year nursing program at the time. And I
was applying for anesthesia school, but I was drafted. So I

decided to sign up for the militery. But because I have a
visual acuity, not up to their stuff, I did my tour of duty from
1962 to ’65. And when I got out, 2 month later I started
anesthesia schcool at Chestnut Eill Hospital in Philadelphia.

Q How many places have you worked as a CRNA?

A After graduation from Chestnut Hill?

Q Uh-huh.

A Start there? North Bend Hospital in Philadelphia,
Doylestown Hospital in Pennsylvania, and Grandview Hospital also
in Pennsylvania. And after I -- from Dcylestown Hospital, that
was the last hospital I worked at in Pennsylvania, 1 moved to
Florida in 1971 and worked at Follywood Memcrial Hospital in
Hollywood, Florida, for almost 30 years. I retired from there
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in 2001. And after that I worked a little bit. I had my -- had
a few stents put in. I had a little coronary blockage and —-

C Yourself you mean?

A Myself, vyes.

Q Okay.

A And with that I decided to -- we decided to move from
FPlorida, mainly due to Eric and Andrew. That sort of convinced
us to move. &nd we came here in 2001. And I didn’t work for
about probably close to two years, and then I was invited to an
anesthesiz meeting, and that’s when I was told about a position
at the castric clinic. 2And I decided I could, you know, work
for a little while, and I started working there in 2003 until
the clinic was closed in 2008.

Q So many, many years as a CRNA, then?

A Yes. And in Florida we became nurse practitioners. I
was sort of grandfiathered in, of course, but we were able to
have practitioner status also.

Q Okay. So -- and but prior to coming to Las Vegas wéas
it pretty much hospital based anesthesia that you did?

A Yes, mostly they were a1l hospital based.

0 Did you ever work in any sort of ocutpatient ambulatory
care centers, anything like that?

A We had some which were associated with the hospitals

Q So the hospital --

A They were part of --

JRP TRANSCRIPTION
74

004259




Q -- you worked at --

A -- the hospital.

0 -- and then you also worked with an adjacent or
associated ambulatory care centexr?

A Yes, I -- with the group I worked for, which is
Sheridan Health Corp. now, they had several hospitals in the

Florida area and the Hecllywood area. About three outpatient

clinics. And we were sent to wherever they needed us. I mostly
stayed at Hollywood Medical Center when that was first opened,
and memorial hospital.

Q So this is the 30-year stint that you did in --

A Yes.

Q -- in Florida-?

A Yes, it is.

Q Now, you said group. Were you part of an anesthesiza

group of some nature?
A Yes, it was called Anesthesia Associates of Hollywood,
and they changed their name a couple of times. The last one was

Sheridan Health Corp.

Q Same group of people, just the names change?

A Well, the -- the elders were taking on new
anesthesiologist and anesthetist. We had -- anc it just kept
growing.

Q Now, you mentioned anesthesiologists and anesthetists.

A Yes.
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Q Did this group contain both?
A Yes, it did.
Q How many of each were there to the best of your --

your memory? I know it’s a long time &go.

A We started with about ten or more anesthesiologists,
and about -- it was probably about eight or ten of us, anc that
was in 1971. And it just kept growing until we had somewhere in

the area between 40 anc 50 of each.

Q So when you’re working in that group, I know you’re
predominantly in one hospital setting, but you -- is it fair to
say that you alsc moved around and did anesthesia at other
places as well?

A Yes. Uh-huh.

Q And that’s all part of this group?

A Yes, 1t is.

Q Now, during the time that you’re part of the group and

you’ re doing these anesthetic procedures, I mean, how do you

keep track of that and how does the people -- or does the group
bill for your services, for example?

A They had their billing services. I have no idea.

Q So ycu didn’t actually do the physical billing?

A We had -- no, we had nothing to do with billing.

Q Did you have to supply them with some sort of face

sheet or document saying, okay, this is the patient I worked on

and this is the procedure that was done, anything like that?
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A Primarily from their -- I cuess their anesthesia
records.

Q That’s what I mean. Did you -- when you go into the
facility to do --

A Yes.

Q -- whatever facility it was to do a procedure --

A Uh-huh.

Q -- did you have to collect anything to give back to
your anesthesia group to -- so they could bill for your
services?

A Well, usually they just use the charts to -- to do the
billing. I really don’t remember.

Q Okay. But did -- somehow or another they had to know
that you were at the facility; correct?

A Yes.

Q Okay. And when you were at the facility did you keep
an anesthesia record?

A Yes, for each case.

Q Okay. And the anesthesiz record, what 1is the purpose

of that? Why do you keep that record?

A It was to monitor the patient condition during the
procedure.
Q Okay. 2And dces that record gc to ycur group so they

can bill 1t as well?

A Yes.
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Q 1 mean, is that typically how it’s billed?

A Yes.

Q Okay. So you did that for the 30-odd years. You come
out to Las Vegas. Now, when you came out to Las Vegas, you said
you hzd some medical procedures yourself before you came out
here --

A Yes.

0 -- 1is that fair?

A Yes.

0 The position that you took at the clinic here, which
ciinic was it that you were working at?

A I think the only one at that time was the
gastroenterology clinic here in -- I don’t even remember the
street name.

0 Well, there’s a couple of them in town.

A Over by -- what was it -- what was it called?
Gastroerterolcgy of Las Vegas, I think.

Q Okay. Is it over by Shadow -- or by Shadow Lane?

A Yes, it was on Shadow Lane.

Q Okay. So that’s -- is that the first place you worked
when you came here?

A Yes.

Q Is that the only place you ever wcrked while you were

ir Las Vegas?

A No.
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0 Where else did you work?
A Shortly after I took employment there, Dr. Desai, I

guess, had a contract going or something with the military and

the -- I volunteered to work over at the VA clinic on the other
side of town. I can’t remember the name of the street there
either, but I worked there almost -- a little over three and a

half years.

Q So we’re talking about Las Vegas. Are all these --

A Yes.

Q -- places in the Las Vegas velley?

A That’s in Las Vegas, yes.

Q Okay. So the VA hospital, you worked there.

A And the other one was the Burnham -- the Burnham
clinic.

Q So three places in town?

A Three places, yes.

Q So Burnham, the VA, and for & better name we’ll call

it Shadow Lane. Okay-?

A Okay.

Q And do you recall if it was the Endoscopy Center of
Southerr Nevada, if that’s the name of it?

A I don’t -- I couldn’t tell you for sure. I don’t
remempber the names.

Q But it was located over on Shadow Lane?

A This is the one on Shadow Lane by, what is -- is that
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-- no, it’s not Rancho. Charleston. It’s off of Charleston.
0 Now, let’s talk about those facilities. When you were

working at the VA hospital did you ever also work at the other

c>inics, one cr the other?

A Yes, in the afternoons on several occasions when they
needed relief in the afterncon. I would be called back to
either the Shadow or -- or the Burnham clinic.

Q Resides the Shadow -- I mean, when talking about
Stadow and Burnham, which place did you work at more?

A More at Burnham, actually. It was closer to the VA
clinic.

Q Did you ever work with -- you mentioned Dr. Desai.

Did you ever woerk with him?

b

Yes, I worked with him at the Shadow Lane clinic?

o) Did you work with him at Burnham at all?

A He wasn’t there very -- I don’t believe I did.

0 Did you work with him out the VA?

A He was hardly ever there.

Q So your experience with Dr. Desai was at the Shadow
Lane facility?

A Yes.

0 Do ycu see him in court today?

A Yes.

Q Can you point to him and descrike something that he’s

wearing for the record, please?
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A A dark jacket and cark tie and a blue shirt.
MR. STAUDAHER: Will the record reflect the identify
of Dr. Desai, Your Honor?
THE COURT: It will.
BY MR. STAUDAHER:
0 So let’s -- let’s focus for & moment on the Shadow
Lane. The times that you’re working there, the times that
you’ re working with Dr. Desai, let’s -- let’s -- let’s get into
that a little bit. Okay?
A Yeah.
Q First of all, between the two -- the three facilities,

VA, Burnham, Shadow Lane, which was the most busy?

A Oh, definitely Shadow Lane.

o] When you say definitely, what do you mean?

A Well, their --their patient lcad was extremely hich.
Over the -- over the years it just kept increasing and
increasing more. Every time I go back there were 20-some
patients, 40, 50, and it’s gone as high as 80.

§) Was that an issue when you were working there, the

patient load?

A Well, for me it wasn’t because I dicdn’t really want to
work there as much because it was just too much -- too much work
there.

0 That’s what I mean. When you are there, though, 1is
the --
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A Yes.

Q -- patient load significant to you

A Yes, 1t -- it was.

Q Okay. Was it a problem at all for you when you were

working there?

A Yes, it was -- it was very stressful and I -- we just
tried to dc the best we could under the circumstances.

Q Did you ever talk to anybody, Dr. Desai, anyone about

trying to maybe reduce the numbers a little bit?

A Well, you couldn’t talk to Desail very -- Dr. Desa:
very often. He’s -- but if we had any complaints, usually we
went through Tcnya Rushing.

Q Okay. Why couldn’t you talk to Dr. Desai?

A He was just busy. He was -- was not always in the
work area. He was either there or in his office cr back and
forth.

Q Was there a problem if you did see him in a -- in

o))

procedure room talking to him, though?

A Well, on occasion.

Q Did you do that?

A Yes.

Q We’re going to get into some of that in a minute. But

are you familiar with the anesthetic drug propofol?

A Yes, I am.

Q Prior to coming to Las Vegas had you used that drug?
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A Yes, I did.

Q And is this back in Florida or one cf the prior places
you worked?

A In Florida.

Q Did you use it a lot there?

A Yes.

Q Now, as far as your use of it out here, I mean, at the
time did you have to get any specizl training or were you
familiar with it enough that you could use it here?

A No, we were very familiar with it. Actually, we were
using as & -- before it went on the market in Florida.

Q You were using it before it went cn the market?

A They -- they -- Concerro (phonetic) Hospital is where
you could -- you know, who were usinc it and get some feedback,
etcetera. That was, I believe, in the ‘80s scmetime, the early
‘80s.

Q Now, that particular drug, do you have to be a person
like yourself or an anesthesiolocist typically to use it?

A Yes.

Q Is this something that the average physician,
gastroenterologist, family practice doctor, whomever, 1s able to
Just use?

A They have on occasion, yes.

Q Now, in the setting that you were in, were you the
primary person that would -- not you specifically, but your type
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of individuzl, a CRNA, were you primarily the persons that would
use that drug during the procedures?

A Well, we all use -- I didn’t guite understand that.

¢ Bad questicn. The CRNA, did the CRNA use the propofol

during the procedures?

>

Yes.

Q Okay. Now, during the -- the typical procedure that
you’re ccing tc have, and we understand there are two different
types predecminantly. There are upper endoscopies and
colonoscopies, is that fair?

A Yes.

Q Was there a difference in the length of time that

those procedures took?

A Yes. The endoscopy took less time than the
colonoscopy.

0 Wzs there a difference between the operator, Dr. Desail
versus the other doctors as far as the speed of the procecures?

A Well, most of the procedures that Dr. Desai did were
very fast.

0 Okay. Was there ever an issue with how fast the
patients turned cver while you were in the room?

A There were a lot of --

Q I'm talking about your experience at Shadow Lane for
the moment.

A Right. 1 don’t quite understand how to explain it.
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0 Well, how -- how rapid was the turnover?

A Oh, well, they were -- they were rather fast and
everybody -- everybody was very upticht and tense when Dr. Desai
was doing cases because he always was trying to rush everything.

Q Now, what do you mean by trying tc rush everything?
What would he do to try and rush procedures?

A Well, you know --

MR. WRIGHT: Foundation.
THE WITNESS: What?
BY MR. STAUDAHER:

o) We’re talking about Dr. Desai during the times that
you were working with him at Shadow Lane.

A Yes. Well, the help would -- they’c get very upset
when he was there because he was always trying to move things
along rapidly and they’d be taking patients out cof the room
ahezad of time. Sometimes they were still ccnnected to their
oxygen mask or the blood pressure cuff, and we’d have to stop
them and disconnect them before they’d go out of the room to
bring the next patient in. He was, you know -- if somebody
wasn’t doing something right he’d berate them in front of
everybody else, doctors or employees.

Q Was it stressful to be in an environment where he was
present”

A Yes. Yes, because things are going so fast you -- it
was very uncomfortable and confusing at times.
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Q So when they’re trying to take a patient out and he’s

still hooked up to the lines and the oxygen and so forth, I

mean, how -- I mean, how often would that kind of thing happen?
A Well, when he was in the -- 1in the area working, it
happened & lot from my part of the --

Q Anybody ever get whiplash or anything with the --

A No.

Q -- oxygen?

A No, you just sort of grab the stretcher and tell them

to stop for a minute.
o) Okay. Now, you said as soon as the patient, thouch,

gets out of the room, the next one was ready to come in pretty

much?

A Pretty much they’d try to push the next patient in
because they’d be prepared out in the -- in the preparation
area.

Q Would you have enough time to leave the room, oOr would
you have to stay there mostly?

A A lot of times I’d stay in the rocm, but on occasion
I’d go out with the stretcher to the holding area for a moment

or two because --

Q And then you’d be back in the room?

A And I'd be right back in the room, yes.

Q When ycu’re in the room and the next patient -- before
the next patient -- you know, the first one, however you get
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them disconnected, rolls out and the next patient rolis in,
about how much time are we talking about ketween those patients?

A Just several minutes. Not very much. Maybe five
minutes, if that.

0 How long were the procedures themselves taking with
Dr. Desai?

A Most of the -- most of the prccedures probably

anywhere from 10, 15 minutes, if that.

Q Okay. Are we talking zbout the cclonoscopies?

A The colonoscopies were very fast, yes.

Q And what about the upper erdoscopies?

A The endoscopies --

0] Would they be shorter?

A -- sometimes they’d be five minutes.

Q Now, during the -- the time that -- in the interim

between patient rolling out and the rext patient rolling in, was
there anything happening in the room where you were at? Were
they doing something to the room or was the patient just rolling
in?

A Well, they didn’t do very much in the rcom. The

stretcher was basically the piece of equipment that was moved in

ard out.

Q Okay.

A And they just came in &nd hooked them up with the --
the oxycen and the -- the oxygen oximeter and blood pressure
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cuff and EKG machine.

Q When you started the dey, was there anything you did
in preparation for the first patients rolling in that would -- 1
mean, getting prepared for those patients, what would you do?

A When we first came in in the morning, we’d draw up

several syringes of prcopofol, about --

0 So ycu’d have them --

A 10 or 15.

Q -- all lined up?

A And we’'d line up all the syringes so we’d have enough

to use for each patient without taking a lot of time refilling
them.

Q Was there much time to be able to use -- to even c¢o
back into a kottle and refill it?

A Well, when we had a break, then we’d take some more

syringes and needles and fill up a few more so we would not get

behind.
0 Did you get behind sometimes, though?
A Yes.
0] Was that because of the speed that you’ve described?
A Yes, mostly. Yes.
Q Did that give you concern at all at any time, this

rapid turncver, the speed of the patients, things like that, in
doing your job?

A Yes, it was a concern, but it seemed to be the way
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they practice at the clinic and that’s the way I was told, you
know. We were told to practice like that.
Q So even though it was a concern, you were just told to
do it and you just did 1it?
A Well, we were -- y€s —-
MR. WRIGHT: Foundation, plezse.

BY MR. STAUDAHER:

Q Again, I'm talking about Shadow Lane --
A Yeah.
Q -- the times that you’re there with Dr. Desai --

MR. WRIGHT: Can I have a year?

BY MR. STAUDAHER:

Q -- and he’s present? What -- what years were you at
the -- well, actually, let’s talk about that.

THE COURT: I think he means when -- I mean, when did
you become concerned or when were you instructed to -- to do
that?

MR. STAUDAHER: We’ll go through that.

THE COURT: Okay. Well --

BY MR. STAUDAHER:

0 During the time that you’re there, you said that the
patient load ramped up; is that right?
A Oh, yes.
Q When you’re talking about --
MR. WRIGHT: What year? Foundation.
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MR. STAUDAHER: I'm getting there.

THE COURT: When did the patient -- okay. When did --
when did the patient lcad -- I'm sorry. It’s been a iong --
it’s been a long month. When did the patient load ramp up
about?

THE WITNESS: Well, initially when I started there
there was only one rcom, and --

THE COURT: And how many patients about a day?

THE WITNESS: At that time I think there were probably
2C, 25.

THE COURT: 2 day?

THE WITNESS: A day, yes.

THE COURT: Okay. And ther &t some point in time
there are now two rooms; correct?

THE WITNESS: Several years while I was away anc
coming back they got another area and opened up several -- yeah,
TWO more rooms.

THE COURT: Okay. And do you recall abocut when that
was?

THE WITNESS: Well, probably around 2006, I would say,
rQ7.

THE COURT: Okay.

THE WITNESS: I'm not sure.

THE COURT: And about how many patients are going
through a day at that point?
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THE WITNESS: Well, it started, I believe, around 35
or 40, and then every time I came back there would be like 45,
then it went up to 50 or so. And by I guess around 2007 or so
they were -- they were up to over 70 petients, and sometimes --
I think we even hit the 80 mark at times.

THE COURT: And then you mentioned, well, you’d go
away and then you would come back. Was that perscnal leaves you
were taking?

THE WITNESS: No, I mean I was working primarily at
the VA at the time.

THE COURT: I see.

THE WITNESS: And I’d be called back in the afternoon.
Every time I’'d come back there’d be another surprise.

THE COURT: Okay. So you’d be gone, you’cd be working
at the VA, and then you’d come back and there’d be another room
opened or something like that?

THE WITNESS: Yes. Mostly relieving in the
afternoons.

THE COURT: Okay.

Go on, Mr. Staudaher.

BY MR. STAUDAHER:
Q So let’s stay with that for just a moment. You're at
the VA. What’s the patient load there?

A We did -- we did around 10 to 15 or 16 patients a day.
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Q Well, let’s talk about Burnham. What was the patient
load out at Burnham? And I'm talking around the 2007 time that
you were discussing.

A T think that was -- I'm not sure. Probably around 30
or so, 35, something like that.

Q Okay. And now we’re back at Shadow. And you said
we're in the 70s or whatever?

A Yes. Uh-huh. High.

Q Okay. So clearly a difference in patient load between
the three areas?

A Yes, there was.

Q When you’re at Shadow, and I'm talking around the 2007
time period when the numbers are as high as you said, did that
give you concern for the patients and how they were moving in

and out so quickly?

A Well, being an employee of the corpcration, how much
can you have tc say? You know, we —-- you can mention things,
but, you know, I didn’t run the -- I didn’t run the corporation.

We were just werking as given the anesthesia work and I don’t
+hink we had much to say about it really.

0 Okay. I know you didn’t have much to say. Who did
have the say?

A Dr. Desai ran -- he ran the program.

Q So beside the fact that you didn’t feel like you had
much input, did you have concern with those numbers that were
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rolling through?

A Yes, I did, but I felt we were doing a fairly decent
job of getting things -- you know, getting the patient taken
care of properly.

THE COURT: Was there a particular physician or

physicians that you were working with at the VA?
THE WITNESS: Scme -- some of the physicians from
Shadow were sent over there. There were a few of them. Not all

came over there.
THE COURT: Okay.
BY MR. STAUDAHER:

Q When you’re there, and it sounds like you’re not
getting out of the rcom very much during the time that you’'re
working at Shadow Lane; correct?

A Right. Correct. Yes.

0 Were there times, though, that you got relieved at
least for lunch or a bathroom break or anything like that?

A Yes, we had -- we had lunch most ¢f the time, yes.

Q So beside the lunch relief, did ycu ever have to co
take a bathroom break or be relieved for any other reason?

A I presume I did. 1 meen, probakly, yes.

Q Okay. 1In thcse instances, who woulc relieve you,
another CRNA?

A 17 someone was free, yeah. If another CRNA was free
they’d come and relieve us.
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Q Now, the doctors that were there working with you, you
mentioned Dr. Desai beinc one of them, were there scme other

doctors there as well?

A Dr. Carrol. I think he was like second in charge, and
Carrero -- Carrera. Yeah, Eladio Carrera. Yeah, he was there
and several other doctors. I just can't remember thelr names.

Q Okay. And you mentioned the -- the syringes that you
would line all up. I mean, what size syringes were tnose?

A These are boxes of 10 cc syringes.

0 So you didn’t have larger ones? The 10 ccs were --

A No, there were 10 cc syringes, and boxes of, I think,
21 gauge needles.

Q So those are the needles and the syringes. DNow,
you’re -- you’re in an anesthetic procedure with scmebody, okay.
You mention that you would try to draw up the syringes in

advance when you could --

A Yeah.

0 -- 1is that fair?

A Yes.

Q When the numbers are -- and the turnover is getting to
the point where you -- I think you said that there were times
that you fell behind.

A Yes.
Q How would you deal with the situaticn when you fell
behind?
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A I would just have to draw them up when I needed them
and try to get a few mcre ahead of the game during the day as
much as we could.

Q Now, mcst cf tne anesthetic procedures, and we’ve got
some charts here if we need to look at them, appear as thouch

there are multiple dcses of propofol given during the

procedures. Is that ccmmon?

A Usually we go through between 120 or 200 milligrams.

o) And what size bottles of propofol were you using?

A Initially we were using 20 -- 20 cc bottles.

Q Did that change?

A When I returned -- I don’t remember what year, either.
It was -- I -- I wasn’t there when they made the change, so it
was probably 2006 or 2007. I'm not sure. But they ended up

having 50 cc vials of propofcl.

Q Would that allow you to draw more of these up in
advance?

A And you could draw up four or five syringes out of one
-- one viel.

Q Now, on a single patient, a patient comes in and needs
more than -- and if I understand correctly, a cc or milliliter
of the drug prcpcfol has the equivalent of 10 milligrams of the
drug; is that right?

A Yes, it does.

Q So 100 milligrams would be 10 ccs?
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A Yes.

Q Did you use any kind of a lidocaine solutior in your
syringe to help with the initial dose that you gave a patient?

A Yeah. When we prefilled them we’d use like a quarter
or & half cc of 1 percent lidocaine.

Q So there wculd be less than 10 ccs in each syringe;
correct?

A Yes, there would be.

Q So if you have a 20 cc bottle, even using two syringes
you’re going to have some left over in the bottle; correct?

A Yes.

Q I1f you used a 50, would it be the same thing, that you

used five syringes, you’re still going to have some left over at

the end?
A There would still be some residual, yes.
Q With regard to the syringes themselves, did you ever

-- and stay with me for a moment because I'm going to give you
two different scenarios. Did you ever take a single syringe, go
into a patient, and then go back into & bottle with that same
syringe?

A On occasion if it was the last amcunt in the bottle 1
would use the last remaining propofol for that patient.
Everything was discarded after that.

Q Okay. So the same -- so a single syringe you might
reuse on & single patient --

JRP TRANSCRIPTION
96

004281




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A Yes.

Q -—- correct?

A Correct.

Q Into a bottle of propofol?

A Yes.

Q Did you ever use open bottles of propofcl from one

patient to another?

A Well, we refilled our syringes from the bottles.

Q Let me -- let me give you the scenario again so that
we have it. You’ve got a bottle of propofol that you have drawn
cleanly medication out of.

A Yes.

0 That bottle is sitting down.

A Uh-huh.

Q You administer your drug to the patient. Next patient
rolls in. You haven’t touched that bottle again. Could you or
have you reused that bottle, the propofol end, on a new patient?

A Yes, with ancther sterile syringe and neecdle we would
withdraw some more propofol from that bottle.

Q If you had taken a syringe that yocu had used on a
patient more than once and gone back into that bottle, what

would be the state of that bottle?

A It wcoculd be contaminated.
Q Would you ever use that contaminated bottle on a new
patient?
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A No.

Q Why -- why not? What would be the problem?

A Well, it would just be a chance of some blood backing
up into the -- the syringe.

0 Now, you’ve worked with many CRNAs at the time;
correct?

A Yes.

Q And you worked with CRNAs even in ycur cwn -- at

Shadow Lane and Burnham and the like?
A Yes.
0] Is that generally known that that’s -- that’s not a

good practice using contaminated bottles potentialily on a new

patient?
A Yes, that is generally known.
Q Is that part of the training that ycu gc through, an

aseptic technique?

A Yes.

Q I mean, how to handle syringes and needies and
medication, things like that?

A Correct.

Q Any big surprise or secret there, or co they keep a
special book where they only let certain pecple know that?

A I don’t believe so.

Q Okay. Now, let’s -- let’s move on. If ycu have this
situation where you’ve got the syringes drawn up anc they’re
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sitting -- where -- where do you put them? Do you put them in a
special place?
A In one room we had a pretty good countertop where we
kept the syringes. I know that times --
MR. WRIGHT: Foundation.
THE COURT: What time --
BY MR. STAUDAHER:
0 Again, the time frame --
MR. WRIGHT: As which clinic.
BY MR. STAUDAHER:
0 -- I'm going to talk to you about --
THE COURT: He’s -- he’s going to do it.
BY MR. STAUDAHER:
Q -— is the 2006/2007 time frame that ycu were
describing earlier. Okay?
MR. WRIGHT: And --

THE COURT: Well, you said at one time we did this,

and then it changed to a different procedure. When -- when did
it -- when did you start doing something different?
THE WITNESS: i1 don’t --

THE COURT: Okay. Maybe Mr. Staudaher --
THE WITNESS: 1 don’t understand.
BY MR. STAUDAHER:
0 Well, let me reask that. That’s a bad question. You
had mentioned that when you were over at Shadow Lane during the

JRP TRANSCRIPTION
99

004284




18

19

20

21

time that you were working there that you would try to draw up

these syringes in advance. Is that fair?

A Yes.

0 Now, during the 2006/2007 period you said the numbers
got high enough that you sometimes got behind. Is that fair?

A Correct. Yes.

0 In the situations where it got behind, I think you
said that you might draw them up as you went.

A Correct.

0 Now, I'm talking about in the situations during that
time period where you had the opportunity at the beginning of
the case or maybe a break or something to do the drawing up of

the syringes. Okay? Are you with me sc far?

A [Nods head yes].

Q You’ve got to say yes.

A I think so.

Q Okay. So when you had multiple syringes drawn up --

A Uh-huh.

Q -- where would they co? Where would you put them?

A In one room. We used the countertop. I -- I used the

countertop. We used to put them on the countertop.
Q Okay. What about the other room?
A The other room was very small and there was like a

little window ledge or a see-through thing by the wall anc¢ there

was a little tray there and that’s where we would put those, on
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that little tray.
Q Okay. In situations where you had an open bottle

where you had used it cleanly on one patient, would sometimes

you set that bottle aside ana -- and not use that even on the
next patient because you had some syringes drawn up or -- Or
something like that.

A Yes, I’d put it -- I would put it aside.

Q At scme point, though, would you see a patient where
you might be able to use that, that medication?

A I could, yes.

Q In those instances would you then grab that bottle and
then draw some up to use on a new patient?

A Yes, I would do that. Yes.

Q Okay. When you’re dealing with the syringes that are
all laid out, whether it’s on the shelf in the one room or the
tabletop in the other room, let’s go through this. You have &

patient that’s going to take clearly more than one syringe.

Pretty much is that -- is that the way it was? It took --

A Yes.

Q -- more than one syringe on most patients?

A Usually, vyes.

0 Okay. Because you mentioned that you couldn’t get &
full 10 ccs with the lidocaine in each syringe; right?

A Correct.
Q So if you’re giving even 1C0 milligrams you’d have to
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use more than cne syringe.

A Right.

Q Is that fair?

A Yes.

0 Okay. So when you’re using &t least twc syringes on

each patient, at the end of the procedure, if this is drawn up
and let’s say you used 140 milligrams or 150 cr scmething,
you’re going to have a sizeable amount cf propofol left in a

syringe; correct?

A Yes.

Q Okay. What would you do with that -- with that
propofol?

A It was used or it would be discardec.

0] Were you ever in a room with Dr. Desai where that --
when that situation happened, where you ended up with a syringe

that had propofol left in 1it?

A There were many times where I would go to reinject it
and he’d say, you know, hold off, they had encugh propofol.

0] Okay. I'm not talking about that. We’ll get to that
in & minute.

A Okay.

0 But when you’re in a situation where you have used
propofol and you have some left over in a syringe and Dr. Desai

irn the room, what would happen?

A The syringe would be sitting there when we were done
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and it would be discarced.
Q Would he say anythinc about you discarding a syrirge

of propofol?

A Not to -- he hasn’t to me, no.

Q He didn’t to you?

A [Shakes head nol.

Q Okay. So you would throw the syringe away Or you

would waste the medication into a container?

A Usually I would sguirt -- I would squirt it into the
container that it was being thrown into. There were other
large --

Q When the patients are rolling through, and you
mentioned pretty rapidly; correct?

A Yes.

Q If you have a situation where you got a syringe that’s
not completely used up, did you ever set that down on a table
with the other syringes before the next patient rolls in?

A I may have, ves.

Q Do you ever recall if sometimes it would -- there were
so many numbers there coming through that you might have gotten
mixed up and grabbed that one thinking that you had not used it
on --

A I'd say it’s not impossible, but not likely either.

But it could happen.

Q Well, did you have situations happen where you --
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where patients were coming through so guickly that you may not

have disposed of the propofol in the syringe?
A Yes, possibly.
0 Did Desai ever give you any hard time about use of

propofol?
A He wanted to use it -- he always mentioned to me not

o use too much. That was about it. He --

0 Well, did you ever see him administer propofol during
a ceése?
A On occasion he reached across and acministered with

the syringe that was in the patient’s arm. He’d reach over and
put some more in.
Q Now, why would that be the case? Why did he do that?
A Just --
MR. SANTACROCE: Objection. Czlls for speculation.
THE COURT: Yeah, that’s --

BY MR. STAUDAHER:

0 Well, unless he -- unless he told ycu. What was cgoing
orn at the time when this happened?

A Well, I may have been preoccupied with something else
and he reached over and did it. You know, I con’t really

remember exactly why, but on occasion he’d just reach over and
push some in.

0 Was the patient asleep at the time or was the patient
going to go to sleep?
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A Well, moving around a little bit.

Q So he would reach across and just inject propofol
himself?

A Yes, scmetimes. Not very often.

Q When ycu relieved at lunch time, do you ever remember

going into a rcom where other CRNAs syringes, bottles of

propecfol were -- were out?
A Yes.
Q Would you use other CRNA’s set ups?
A 1f they told me they just drew up, I would -- yes,

I’ve used them if they said they just reloaded it to use on the
next patient, I would use 1it.
Q So ycu weuld necessarily -- I mean, you would walk
over and would they have the same thing, some syringes lined up?
A They had the -- yeah, setups were similar in each
room.

Q Okay. So you -- but clearly you didn’t see them draw
those syringes?

A No. 1If they told me they were. If they didn’t,
usuzlly 1’d draw up my own.

Q But my pcint is did you see them draw the syringes up
when you went cvery there --

MR. WRIGHT: Foundation as to --

BY MR. STAUDAHER:

0 ~-- and used their setup?
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A No.
MR. WRIGHT: -- who, when, where.
THE COURT: Well, 1it’s overruled.
BY MR. STAUDAHER:
Q Did -- did you see them draw those up, first of all?

MR. WRIGHT: Ma'am?

THE WITNESS: ©No, I didn’t.

MR. WRIGHT: Foundation, plezse.

THE COURT: He said he -- he hasn’t seen that.

So when you would go room to room, there would
sometimes be syringes with propofol -- when I say, you know, to
relieve somebody for lunch -- that were alreacy set out;
correct”?

THE WITNESS: Yes.

THE COURT: Okay. And I think Mr. Staucdaher said --

gquestion was you would sometimes use those, then, on the next

patient; correct?

THE WITNESS: Yes.

THE COURT: And then what were you saying about -- and
then -- but you never saw those actually being filled?

THE WITNESS: No.
THE COURT: Okay.
MR. STAUDAHER: Court’s indulgence cne second, Your

Honor.
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BY MR. STAUDAHER:

Q Let’s talk about -- let’s stay with the syringe reuse
issue. BRased on your experience, your perscnal experience in
the clinic, and I kncw it -- what you thought -- or what you

think 1is acceptable anc not acceptable, you’ve already told us
that, but do ycu believe that you ever reused syringes on a --
or reused on a patient to the next patient?

A I don’t believe 1 have, no.

Q Do ycu believe that there was or did you feel a lot of

pressure in the clinic to cut costs?

A Oh, vyes, there was.

0 And whc provided that pressure?

A Dr. Desai.

Q You mentionecd that sometimes Dr. Desai would indicate

that you shouldn’t give additional propofol to a patient.

A Yes. Correct.

0 Were those times that you felt that the patient needed
some more propcfocl?

A On occasion they were starting to move and he would
say, you know, don’t give anymore and he’d sometimes end the
case maybe a little faster. I don’t --

0 Well, what was your --

MR. WRIGHT: I didn’t hear.
BY MR. STAUDAHER:
Q -~ ccncern in those situations?
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MR. WRIGHT: I didn’t hear it. I'm sorry.

MR. STAUDAHER: Oh, I'm sorry.

THE COURT: Can you state your answer again?

THE WITNESS: Oh, on occasion he would say don’t give
arymore and end the case a little faster than usual, like
extracting the scope and being done.

BY MR. STAUDAHER:
Q So if he saw the patient move and you were about to

give more propofol, he’d say don’t give anymore and then he’d --

A If it was getting --
Q -- pull the scope?
A If it was getting toward the end cf the case and I'd

want to, you know, keep the patient a little more comfortabie,

he’d say, well, I'm done now and he’d just remove the scope a

little faster.

Q Okay. Describe that for us, the removing of the scope
a little faster.

A Well, at the end he’d just sort of slide it out.

Q So ycu’re describing almost a serpentine sort of
movement --

A Yeah, just --

Q -- with your hand.

A Right.

Q That indicates, at least it seems, as though the scope
ie in further than just the very end of the body.
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A Yes.

Q Is that fair?

A Yes.

o] So he would take that scope all the way out quickly?
A On occasion.

And what would happen?

b O

Some fecal matter would fly around the room a little
bit and that’s it. You know, 1t just was messy.

Q What was your concern when the patient was starting to
move around when the scope is inside of them?

A T didn’t want them moving for fear of punching the --
the intestine.

Q That was the reason why you wanted to give more
medication?

A The primary reason, yes.

Q So are we talking -- the movement is what I want to
ask you about now. So the movement of the patient in those
situations with the scope as far in as you’ve described, was it

more than just twitching of the patient? Was it moving around?

A Well, as soon as the patient starts to wiggle or twist
their body around, it can be -- it can be a problem --

Q So clearly --

A -- as far as having the --

-- that weould be a patient care issue; correct?

= O

Correct.
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Q Now, when you did your anesthetic wocrk, I’ve cot a
picture in my mind of a syringe with a needle on it and ther you
administer the medication into the hep-lock?

A Yes.

Q Do you give a dose, téke it out, cap it or somethiIng
and set aside, or how did you mechaniceally do that?

A We use the -- we use the induction cose and in‘ect.
We get them asleep usually around almost a syringe fuil. If
there was any residual in there, we’d leave the syringe in the
port in case I had to give some more it stayed there. Anc 3if
not, we’d just wait, and if they were moving we’d give them the

rest, take it cut, and then we’d introduce ancther syringe.

Q Was that -- I mean, is that the way you did it or --

A That’s the way I did it.

Q -- the way all of you did it or --

A I don’t know what the other people cid.

Q That’s the way you did it.

A That’s the way I did it.

Q So you got a syringe in -- in that sort of hep-lock --
A Hep-lock.

Q -- thing.

A Yes.

Q The needle is in there communicating with the person’s

vascular system, blocd system; correct?
A Yes.
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Q And you left it like that through -- for the case
until the medication was gone?

A Correct.

Q Propcfol vials, do you know if they’re considered

single or multiple use?

A They menticn in the brochure that it’s a single-use
vial.

0 All of them; correct*?

A All of them, yes, but they also supplied them with
injection pins that you could put in through the vial to redraw.

Q Okay. But are you saying the packaging, the bottles

themselves say single use only?

A Yes. Uh-huh.

Q For both the 5Cs and the 20s?

A Yes, they did.

Q Now, you had -- when I asked you the questions about

the propofol and Dr. Desai, you said that at times you’d be
about ready to give some more and he would say don’t do it,
something to that effect?

A Correct. Yes.

Q Would he ever complain to you about using too much
propofol beside that issuer”

A Well, he used to -- ke used tc complain about, you
know, the cost of it and not tc waste it.

Q Do ycu recall an interview with the police? Did you
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recall talking to police?
A I -- yes, I recall an interview.
Q Do you recall describing the situation with the

patients rolling in and out --

A Yes.

0 -- and using particular words and terms for that?

A I had a little -- I had a little song I used to hum,
yeS.

Q Okay. Go ahead. Hum it away.

A I used to go, you know, roll ‘em, roll ‘em, roll ‘em,

get those scopes a glowing, get those patients going, rawhide.
Q Okay.
A And it was moving in and out so fast that, you know,

it just was sort of sick humor, I guess.

Q Did you describe it as a factory atmosphere?

A Oh, definitely.

Q Assembly line type thing?

A Yes.

Q Do you recall saying that you’d turn arocund and a new

patient would be right there by the time you turn one way?

A As 1 said many times -- many times the patient would
stiil re connected before we get them out of there. 2nd when
you turn around the next one would be coming in anyway.

0 As far as the -- the propofol, did Desai -- Desai,
wherever it was, meeting, person, whatever, did he ever tell you
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why he wanted you to use less propofol?

A I think it was just the cost cf the product.
THE COURT: Don’t speculate. Only -- the guestion
is --
BY MR. STAUDAHER:

Q Based on --
THE COURT: -- did he say something --
BY MR. STAUDAHER:
Q Based on what he --
THE COURT: -- to you about it?
BY MR. STAUDAHER:
Q -- told you.
A Well, he just kept saying things cost money. You
know, everything costs money.
0 Do you recall ever there keing a situation where there
was some meeting with Dr. Desai regarding a saline push,

anything like that?

A Yes.
Q Can you tell us about that?
A I believe it was Dr. Nayyar 1 think suggested it. And

I sort of went along with it and I said why don’t we discuss it
with Dr. Desai. And I think it was probably around a ten-minute
meeting in his office.

THE COURT: When was this meeting?

THE WITNESS: In Dr. Desai’s office at Shadow Lane.
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THE COURT: Do you recall about when you hacd the
meeting?

THE WITNESS: I have no idea.

THE COURT: Okay. And who all was there? Dr.
Desai --

THE WITNESS: A couple of the anesthetists and Dr.
Desai and myself.

THE COURT: Okay.

THE WITNESS: I don’t think Dr. Nayyar was there. I
don’t remember.

BY MR. STAUDAHER:

Q Okay. So tell us about it. What was the --
A And the theory was with a little more saline in the
vial -- in the -- in the syringe with the propofol with the

initial push is a possibility it may allow the prcpcfol to last
a little longer. And --

0 Did he explain how that was supposed to work?

A Not really. We just sort of --

0 Was that to flush out the little tiny bit that remains
in that little tiny catheter in the hand?

A No, no, it was -- it weas added. A few ccs were added
to the syringe of propcfol and pushed.

Q So let me get this straight. Your take on this was
that he wanted you to dilute the propofeol, the drug --

A Yes.
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didn’t.
Q

A
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A

Q

A

Q
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Q

A

-- with saline?

Yes.

So it would be even Less propofol in the syringe?
Correct.

So if you had a 20 cc pottle and you’re diluting 1it,

it’s going to take mcre than two syringes if you were using them

correct?

Correct.

Did you institute that? Did it work?

It was attempted. Some -- some people tried, others

and I think it was like a week or maybe two weeks and

we just forgot about it because it didn’t de anything.

Did you understand how possibly diluting medication

would make it more effective?

No, I didn’t. I had no idea.
But that was something that was tried?
It was tried.

I want to talk to you about anesthesia times on the

charts, remember, that you said you filled out?

Yes.

And the -- that’s a record, & patient record; correct?
Yes.

What to you is anesthesia -- what -- when does

anesthesia time start?

The anesthesia time was when the patient went into the
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room until they left the room.

Q So the start of the procedure would be the start. I
mean, the patient rolls in, that’s the start?

A The patient rolls in there. Yes.

Q The patient roils out, that’s the end?

A Correct.

Q Is that right?

A Well, that’s -- that’s what anesthesia time is. At
-he -- at the clinic, because we had two signatures on the

chart, 1 felt we were responsible for the patients until they
were discharged from the outpatient area.

Q So you felt that you could actually write down
aresthesia time to include time that the patient was in the
discharce area?

A No, it was just -- 1t was because there was a request
for 21 minutes on so many of the charts that I assumed that
would cover the time that the patient was in the room, treated,
ard then left.

Q Okay. But your, if I understand --

MR. SANTACROCE: Excuse me. Your Honor, can we
approach?

THE COURT: Sure. Let’s actually -- I was waitinc to
take a break, so let’s take our break.

Ladies and gentlemen, we’re just going to take a break

until about 3:15 for the afterrnoon recess. And you are reminded
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that during the afternoon recess you’re not to discuss the case
or anything relating to the case with each cther or with anyone
else. You’'re not to read, watch, or listen to any reports of or
commentaries on the case, person or subject matter relating to
the case. Don’t do any independent research, and please con’t
form or express an opinion on the trial. Notepads in your
chairs, and follow the bailiff throuch the rear door.

And, sir, you may also take a break, but don’t discuss
your testimony with anybody else. Okay?

THE WITNESS: Okay.

(Jury recessed at 3:01 p.m.)

MR. SANTACROCE: I “just wanted to take a break. The
juror next to Ms. Pomykal has been sleeping through most of Mr.
Staudaher’s direct examination.

THE COURT: Then why do you want to take a break?

MR. SANTACROCE: I just --

THE COURT: No, thank you. I needed a break anyway,
so that was good timing.

(Court recessed at 2:02 p.m., until 2:17 p.m.)

(Inside the presence of the jury.)

THE COURT: All right. Court is now back in session.
And, Mr. Staudaher, you may resume your questioning.
BY MR. STAUDAHER:
0 When we left off -- excuse me. When we left off we
were starting to talk about -- or we were talking about the
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start and stop times for anesthesia. Do you recall that?

A

Q

Yes.

And I think you said that you believed it was the

patient comes in the patient room, the patient leaves, there’s

the start and stop time, but then later on there was this issue

with 31 minutes?

A

Q

Yes.

Describe for us what we’re talking about with regerd

to this 31 minute thing.

A

office,

Well, quite often one of the secretaries from the

I don’t know which office it was from, either Dr.

Desai’s office or the billing office, and they used to brinc the

charts back and say Dr. Desai wants 31 minutes on this chart.

Q So, I mean, was this every --

A For the -- I think it was one of the insurance
companies wouldn’t pay unless it was 31 minutes. That'’s what
was explained to me.

0

A
Q
A
Q

minutes?

Who explained that to you?

The people that came down and said.

Did Dr. Desai ever directly tell you any of this?
No.

So insurance wouldn’t pay unless it was the 31

MR. WRIGHT: Foundation.
THE WITNESS: Correct.
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BY MR. STAUDAHER:
0 What -- how long was this coing on?
MR. WRIGHT: As -- as to --
THE COURT: We.l, he’s laying the foundation.
MR. WRIGHT: Okay.
BY MR. STAUDAHER:
Q How long did trat all happen?
THE COURT: Well, when were you tclc that? Like right

when you started or sometime later?

THE WITNESS: I really can’t recall. I know it
started around -- we weren’t -- I canrn’t remember the time frame
at all. But I know at one point they were bringing the charts

back and wanted 31 minutes. I think it was PacifiCare was the
insurance they menticned that wouldn’t pay for the procedure
unless it was 31 minutes.
BY MR. STAUDAHER:
0 Now --
MR. WRIGHT: Foundation as to whom and like where.
THE COURT: Okay.

BY MR. STAUDAHER:

Q Who did -- who told you the 31 minutes initially?

A I don’t -- the people that were ccming in the room
that were asking for it. I con’t know. I don’t remember.

Q Do you recall, sgain --

A I do not remember.
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Q Do ycu remember giving a statement to the police at
one point? Do you remember --

A You mean at the previous meeting cor wherever?

0 Yes. When -- do you remember the police coming and
talking to yocu and recording a statement that you gave to them?

A Okay. Yes.

0 Okay. And would it refresh your memory to maybe see a

copy of that --

A Yeah, 1 don’t remember the --

Q -— regarding that very issue?

A Yes. 1 don’t remember what I said then.

Q Would it refresh your memory if I showed you a copy of

the trarscript on that?
A I hope so.
0 Okay.
MR. STAUDAHER: May 1 approach, Your Honor?
THE COURT: Sure.
BY MR. STAUDAHER:
0 And this -- this statement is in two parts, Part A and
Part B. 1I'm gcing to show you Part A, page 18. And this is --
you can read as much of this before and after as you need to to
get context, but the area that I am referring to is on page 18.
And go ahead and start at --
A This?
Q Yeah. Go ahead and start reading -- readinc that in
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there and then tell me does that refresh your memory at all.
And you actually may have to, if you want tc, the previous page
as well if you need to look at that.

MR. WRIGHT: Which part is that, Mike?

MR. STAUDAHER: Part B, the bcttom of 17. Actually,
starting at the middle of 17 and going onto 18.

MR. WRIGHT: Okay.

THE WITNESS: Ricght here, and --
BY MR. STAUDAHER:

Q Just -- just go ahead and read it and then tell me if

that refreshes your memory. Take your time.

A Okay.

Q Does that refresh your memory?

A Well, this is what I szid.

Q Okay. I'm just -~ I'm just asking you -~
A Yes. Yes, it did.

Q -~ does that refresh your memory? Is that right?

A Yes.

Q Okay. And who was the one who told you that
initially?

A Initially Keith Mathahs mentioned it.

Q Okay. So -- and do you recall roughly when that was?

A Probably early on. 2As 1 said, it was early on working

there, but I cannot recall exactly when.
Q As a matter cof fact, do you give a number to the
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police of how many anesthesia records that you think you’ve done

this with?

A Several.

Q What?

A Several.

Q When they talked to you about the number of records

they’ve reviewed --

A Yes.

Q -- and talkec to you about that?

A Yes, I was rather surprised that I wrote it so many
times.

0] Okay. So there was a lot of them; right?

A Yes, there were.

Q Okay. Just so we’re clear on this, you were -- 1
mean, was there any -- you said this was an insurance billing
thing that they wouldn’t pay for it unless it was over the

certain amount is what they told you.
A Correct.

MR. WRIGHT: They? 1Is this Keith Mathahs?

THE COURT: 1Is that -- did anyone else tell you that,
or just Keith Mathahs that you can remember?

THE WITNESS: Some of the -- the girls used to come
down from the cffice with the charts and want 31 minutes on it.
And 1 asked why, and they said -- and I was told, Keith
initially told --
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MR. WRIGHT: That girl, that what I --

BY MR. STAUDAHER:

@) Keith initially.

A I don’t know. There were several secretaries there.
I couldn’t tell you who. I con’t remember them. It was five,
sSix years ago.

Q Okay. So Keith initiazlly, and then it was some of the

secretaries that came down and said --

A Yes, they would keep cominc down and say Dr. Desai
wants 31 minutes on this -- on this chert.
THE COURT: So had you filled --
THE WITNESS: And we just started writing it in
because --
THE COURT: Had you filled in less than 30 minutes,
and then they’d bring the chart back toc you?

THE WITNESS: Yes. Yes, they did.
THE COURT: 1Is that what happened?
THE WITNESS: Yes, they did.
- THE COURT: Okay.
BY MR. STAUDAHER:
Q Now, the accurate time is -- is the patient in, the
patient out; ccrrect? I mean, that’s what anesthesia time is?
A That’s anesthesia time, yes.
Q Is that the way it has been in all of the many years
you’ve practiced in cther places?
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A Yes, it was.

Q Did ycu ever in any of those 30 plus years practice in
these multiple hcspitals, multiple settings, did you ever
continue on anesthesia time when you weren’t with a patient or
dealing with & patient?

A Nc.

0 When ycu were doing that, meaning the putting the time
down, were you dcing something more on the record than Jjust
putting the time down?

A They were adding vital signs, etcetera.

0] Okay. So the vital signs where clearly the patient is

not with you; right?

A Correct.

Q Why did you <o that?

A I guess it just made it part of the reccrd that they
-- they wanted tc use for the insurance company.

Q In fact, was it not so that in case somebody looked at
them --

MR. WRIGHT: Objection. He’s leading.

BY MR. STAUDAHER:

Q Well, would it refresh your memory to lcok at a
transcript on that issue?
A Probably.
MR. STAUDAHER: May I epproach, Your Honor?
THE COURT: Sure.
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BY MR. STAUDAHER:
Q Page 29 -- actually, may be --
MR. WRIGHT: What page is 1it?
MR. STAUDAHER: Page 27 --
MR. WRIGHT: Let me see yours.
MR. STAUDAHER: -- to 20.
MR. WRIGHT: Let me see yours a minute. Thank you.
BY MR. STAUDAHER:
Q Bottom of 27, going on to -- actually, you can skip

ahead from 27 to 29. Okay? If you want to. All right.

A Uh-huh. 2772

Q Bottom of 27, and then go ahead tc 29 and look at that
one, too.

A Okay.

Q Now, does that refresh your memory on why you may have
done that?

A Well, my --
Q I'm talking about the vital signs, why the vital signs

would be the same as the time.

A I just automatically put them down to match the 31
minutes. My assumption was -- my assumption was that these --
these procedures had a flat rate charge, and I didn’t feel that,

you know, 1t was interfering with anything to do with what the

cost of the prcocedure was or the anesthesia fees. I didn’t even

krnow they had -- they use that for anesthesia fees.
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Q Did you -- did ycu need to see this one more time or
is it --

A I don’t.

Q Okay.

A I'm toco --

Q The questicn to you was related to that very -- very
thing. To justify the patient -- that the patient, if any --

any bone -- and I think that’s a misspelling -- ever questioned
you on the anesthesia time yocu made it look like the patient was
still there by recording bloocd pressures when the patient really
wasn’t there. Your answer, yeah, uh-huh.

That’s the reason, 1is it not?

A That’s the reason, vyes.

0 Okay. So it’s to, a better word, cover your tracks,
essentially? Isn’t that what’s also discussed here?

A Well, that essentially would be right.

Q So if the log -- and you were asked this also -- the
log shows that the procedure is actually maybe a ten-minute
procedure, are you just coing to fill it in, the blood pressure
for the whole time that they’re there even when they’re not
there? Back then.

A Well, it gect to a point where it was just so annoying
all the time scmeone coming in and interrupting during other
cases, I guess we just automatic -- I zutomatically just filled
it in just so they wouldn’t bother me. I didn’t realize that it
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was -- had anything to do financially.

Q So ycu didn’t -- hold on. You just said you dicdn’t
think this had anything to do with it financially?

A No, I -- nc.

Q Did you not testify awhile ago in your statement to
the police that you knew that this was for reimbursement for

insurance, that they wouldn’t pay i1f you hadn’t dcne this?

A They wouldn’t -- yes, they wouldn’t -- that particular
insurance company wouldn’t pay. Correct.
Q So is that fair to say that that has to do with money

coming from an insurance company?
A Yes, but it just -- not dealing in any of the finances
for all the time I was in this profession, I just -- I Jjust

didn’t realize it, what they were doing, that the time was

important dollar-wise for all the charges.

Q Showing you =--

A Maybe I'm confused.

Q -- State’s 86. A record from, I will represent to you
-- 1 don’t know if you’ve seen this. And that’ll be my first
guestion. Have you ever seen anything like this from the
ciinic?

A No.

Q Okay. 2and here where it’s talking about how to figure
the number of units for anesthesia, do you see that?

A I see it here, yes.
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Q And these are for anesthesia charges. Do you see
that?

A Yes.

0] And then going to State’s 82, alsc from the clinic.

Talking about when anesthesia time starts and stops, as you had

said, personal -- when you’re in personal attendance with the
patient.

A Yes.

o] And that you use the American Society of

Anesthesiologists Relevant Value Guide and Crosswalk for

determining charges; correct? That’s what it says here?

A Well, that’s what the -- yes.

0] Have you ever seen this document before?

A No.

Q You know that as an anesthesiologist working for all

those times and the various things that you did that clearly
what you do, the time you spend with patient, is how -- how it

gets billed out.

A Yes.

Q Is that right?

A Yes.

Q Did they tell you anything differently when you came

to work here that we don’t bill for anesthesia at all?
A I kept asking what the charges were for anesthesia and
the only thing I ever ficurecd out was -- was between $75 and
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-- flat fee. That’s all 1 could recall.

Q So why did it even matter --
A Right.

0 -- what times you put down?
A Exactly. Well --

MR. SANTACROCE: Objection. Calls for speculation.
THE COURT: That’s sustained.

BY MR. STAUDAHER:

0] Well, if you know. I mean, did -- did they tell you
why 1t mattered if it didn’t -- if you didn’t know?
MR. WRIGHT: Objection. Foundation.
THE COURT: Sustained.
BY MK. STAUDAHER:

Q Did you ever see Dr. Desail start procedures before you
had given anesthesia?
A On occasion he would. He’d come in and want to start

them and sometimes I wasn’t ready to inject and he’d start them

without -- without asking to inject on several occasions.
MR. STAUDAHER: Pass the witness, Your Honor.
THE COURT: All right. Cross.
CROSS-EXAMINATION
BY MR. WRIGHT:

Q Mr. Miocne, my name is Richard Wright. I represent Dr.
Deszi. OCkay? How many times have you been interviewed for this
testimony?
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A

Q

testimony
A

Q

I OB L O ©

O

Q
anyone?

A

Q

A

Q

I believe once.
One time?

Repeat the question.

How many times have you been interviewed before your

here?

Well, once was several years ago.

Okay. Was that --

2008, I believe, yes.

20087

Yeah, I think that year.

Was that with the police?

Yes.

Okay. 1Is that right?

And some other people in there.
Okay. Law enforcement?

Yes.

Okay. Other than that, had you been interviewed by

No.
Okay.

Not that I recall.

Okay. And you -- you worked at the center until it

closed; correct?

A

Q

Well, I was there when it closed, yes.

Okay. You were there when it closed;
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A Yeah, I was -- I was working at Burnham after the VA
closed because I requested not to be working at this -- at --

Q Okay. How frequently did you work at Shacdow Lane?

A I couldn’t tell you. We just sort of -- they’d cal
me over there a lot in the afternoons when they neecec extra

help.

Q Okay. So like a thousand times, a thousand days?

A For the entire several years 1 was there?

Q Yeah.

A I couldn’t put a number on it. I don’t know.

Q Okay. Where did you meinly work?

A From early on I was workincg mainly at the VA anc
working in the afternoons at times at either Burnham or at the

Shadow Lane.

Q Okay. Where did you work most of the time, if not at
VA?

A When not at the VA?

Q Yes.

A Is that what you said? A lot of times at Burnham.
It’s -~ I don’t remember which was which, but, you know,
wherever they sent me I went.

Q Okay. I understand.
A Okay.
Q I'm just saying which one did you work at most of the

time when you weren’t at the VA?
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A Mostly at Burnham.

Q Okay. So you mostly worked at RBurnham; correct?

A Yes.

0] Okay. And ycu infrequently worked at Shacow Lane;
correct?

A Correct.

0 Okay. Because as -- as I read your interview with the

Metropolitan Poclice Department ycu came out here two thousand --

well, you started work in 2003 --

A Yes.

0 -- right?

A Yes.

Q Okay. And ycu worked & couple weeks at Shadow, and

then went to VA for three anc a half years; is that right?
A Yes.
Q Okay. And by -- by coing to VA, that was a clinic

that was contracted by Dr. Desai’s group --

A Yes.

Q -- 1is that right?

A Yes, it was.

Q Okay. I mean, you were siill working for Dr. Desai’s
practice --

A Yes, 1 was.

0 -- but you were assicned to the VA clinic; right?

A Right.
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Q And was that a separate clinic other than Burnham and

cther than Shadow Lane?

A Yes.

o] Okay. And was that over near the Burnham facility?

A Yes, it was.

Q Okay. And then if you started in 2003 that was about

three ard a half years at VA, did you stop working at VA in

about 2C06 or ‘072

A Yes, somewhere around that.

o) Okay. Did -- did the contract end with VA or
something?

A T have no idea.

Q Okay. Well, did someone replace you there?

A No, the clinic closed.

O Okay. The clinic closed.

A Yes.

Q Okay. That -- that clinic closed down; right?

A Yes, it did.

Q Okay. So then you worked mainly at Burnham; is that
correct”

A Yes.

Q That’s what I read in your Metro statement; is that
true?

A Yes.

0 Okay. You worked mainly with whom at the Burnham
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clinic?
A
Q
A
Q
when the
agencies
A

wanted to

from the
sample.

A

= O = O

K

Who did you work with?

I'm trying to remember his name. Dr. Mason.

Dr. Mason.

I'm bad on names. 1I'm sorry.

That’s okay. That’s all right. Now, dc¢ you recall
CDC or the Southern Nevada Health District or various
came to the clinic?

I believe I was called over that day because they

draw blood or something, yes.

Okay. Called over from where?

From Burnham, I presume.

Okay. You were at Burnham; right?

Yes.

Okay. And then some day, whenever this happened, and

I711 represent to you it was January 2008, okay?

Correct.

So in January 2008 your contact with the investigators

agencies was you were called over to give a blood

Yes.

And everyone was; correct?

Correct.

I mean all of the employees; right?
I assume. I don’t know.

Okay. You didn’t know?
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A [Shakes head no].

Q Okay.

o

I'm sorry.

Q Were you interviewed at that time?

A Not that I recall.

Q Okay. Were you working when an inspection took plLace?
A Yes, I remember several women there with clipboards,

and I think one older gentleman was standing out in the work

area.

0] Okay. And did you talk to them, then?

A I don’t recall anything but probably saying hello or
whatever.

Q Okay. And would that -- would that have been an

inspection at Shadow Lane or Burnham?

A No, that was at Shadow Lane.
Q Okay. And so did -- you remember a couple ladies with
clipboards?

A Uh-huh.

Q Right?

A Yes.

Q Okay. And you don’t recall being interviewed;

correct?

A I don’t.
Q And the -- were -- were you working at Shadow Lane
that day?
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A Well, I was caliled over there for the -- I assumed I
was working there that day or put to work there that day. I
don’t recall.

Q Okay. Well, would -- is this the same day you gave a

blood test?

A Yes, I was there --

Q Okay.

A -- for that.

Q So you were called over from Burnham for a blood test;

is that right?
A Well, I didn’t know why, kut I went over there, yes.
Q Okay. And so I just want to be sure that’s the same

day we’re talking about; right?

A I assume sc. I -- 1 --

0 Ordinarily, I'm asking you.

A I don’t remember.

Q Okay. You don’t remember. Were you working at Shadow

Lane doing a procedure when all of the surveyors, investigators,

whatever you want to call them, came in and watched you do a

procedure?

A I saw them in the hallway, yeah.

0 Okay.

A I saw no one come in the room.

Q Okay. You didn’t see anyone come in and observe your
procedure?
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A Not in my room, no.
o] Okay. And you weren’t interviewed by them and you

simply cave a blood samplie; is that correct?

A Interviewed by whom? These people?
0 Yes.
A No, there was a couple 0of -- whoever came irn to draw

the klocd. We went into another office and they said we’re here

to drew some blood samples and they’re collecting it from

everypody. I said okay. But they weren’t the interviewer. I
think there were some -- a couple of young nurses there.
Whoever it was that drew the blood. I don’t remember who they

were.
Q Okay. But that was the extent of your interaction or

conversation with them?

A Seeing them, yeah, that’s correct.

Q Okay. Now, in -- 1in 2008 you were interviewed by the
police, okay. You have seen your transcripts of those
interviews; correct?

A I kelieve I read them. I don’t recall.

Q Okay. I mean, you know you were interviewed on two
days and transcripts were prepared; correct? I'm talking about
by the police like in Aucust 2008.

A Yes, 1 remember one interview. Yes.

Q Okay. One interview. I'm sorry. One interview, two
parts. One day; right?
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A I guess. I imagine. It just was one day. So if it

was one or two parts --

Q Okay.
A -- that’s what it was. I don’t know.
Q Now, at -- at that time you -- I want tc go through

some of those statements with you. Okay?

A All right.

Q And then you tell me if they’re all accurate. Okay?
Now, at the time you explained that you were -- from your
experience in Florida you were very familiar with propofol;

correct?

A Correct.

Q And you said that here today that you were actually
using it before it was like licensed or readily available;

right?

A Yes.

Q Okay. And when you came to the clinic and were hired,
who interviewed you?

A Dr. Desai.

Q Okay.

A And I believe Tonya might have been there, Rushing.
0 Okay. Tonya Rushing. And who would -- did you talk

to anyone about getting the job there? Did someone refer you
there or anything?
A When I was at an anesthesia meeting it was Keith
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Mathson.

Q

A

was an opening at the clinic anrnd why don’t vou interview,

Yeah.

He -- he --

Keith Mathahs?

He was at the meeting,

too, and he said there

which

I did. And I sent in --

Q QOkay.

A -- my CV.

Q Okay. And an anesthesia meeting, this would be a
meeting of the anesthetists in the community?

A It was a combination of physicians and anesthetists.

0 Okay. And is that like society or club or group or

Qs

something?

A It’s a -- for ours it’s rational organization. For

)]

anesthetists and the other ones the American Society of

Anesthesiologists.

Q Okay. So that would be & local meeting in Las Vecas?
A Yes, it was.

0 Of practitioners of anesthesia?

A Correct.

Q Okay. And you heard about the opening from Keith --

Keith Mathahs?

A Correct.

Q Okay. And then you went and appliec and you were
hired; correct?

A Correct.
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o} And did you -- were you already credentialed or did
that take time for or activating your license?

A No, I was -- yes, I was working on getting
credentiaeled here in this state from Florida.

0 Ckay. And that just means getting your license here

all up to date; correct?

A Yes.

Q Okay. And you did ail of that and then went to work;
right?

A Correct.

0 Okay. And did -- did anyone have to teach you about

how to cive prcpofol?

A No.

Q Ckay. And ycu -- you already knew because that’s what
you’ve been doing; right?

A Yes.

0 Okay. And then who did -- who did you start working
with as far as a CRNA?

A Well, at the time when I was working and -- and
accepted the pcsition, Dr. Desai said, you know, your doctors
are -- you would be working with the physicians and you are in
charge of your work, period.

Q Okay.

A There was no one specifically in charge of -- in
charge of us. We were sort of on our own, but employed by the
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corporation.

Q

Okay. And do you -- and do you recall that he told

you you’re responsible for your anesthesia and you need to do

what you think is right?

A That’s correct.

Q Correct?

A Yeah.

Q And has Dr. Desai told you that at the beginning?

A Yes, he did.

0 Okay. And you told the police that; correct?

A I guess so.

Q Okay. And the -- did you -- what -- you’re working,
when you started in 2003, one room -- one procedure room at
Shadow Lane; right?

A Yes.

Q Okay. And you worked there for a short period of time

before going to the VA clinic?

A

Q

A

Q

Yes.
Okay. Who were you working with then?
Keith Mathahs.

Okay. And when you started, what was your -- I want

to start 2003. You just started work.

A

Q

Uh-huh.
Okay? And tell me what your practice was.
Well, he said there at the clinic they load up 10 or
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15 syringes --

0 Okay.

A -- 0of propofol.

0 Who said that?

A Keith dig.

Q Okay. Keith Mathahs.

A And he showed how we set them -- he set them up there.

And I said, well, it scounded pretty feasible to me using a
syringe, clean syringes and needles for each draw. And we just
drew up as many as possible. So a lot of times he’d draw them

up in the morning.

Q Okay.
A And we’d be ready to practice.
Q Okay. So you were both working there and Keith is

showing you the ropes, for lack of a better word?
A Yes. Uh-huh.
Q Okay. And the -- you’d get the propofol out in the

morning. What size vials then?

A At that time I believe they were all 20 cc.

Q Okay. They were 20s.

A 20s, yeah.

Q And you woulcd take -- you’d have a box cf clean

needles and syringes; right?
A Correct.
Q Or you and Keith would. And you would take and draw
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up ten to

A

Q

syringe.

fifteen 10 cc vials --

Yes.

-—- correct?

Correct.

Okay.

MR. STAUDAHER: Objection. 10 cc vials?

THE WITNESS: 10 cc syringes.

MR. WRIGHT: I'm sorry. Syringes. 10 ccs into a

Thank vyou.

BY MR. WRIGHT:

Q

are clean

A

Q

And so you would then have a supply and all of those
and sterile; correct?
Yes.

So you’re taking a 20 cc vial of propecfcl and you

could feel two needle and syringes out cf it; right?

A

Q
you would

A

Q
the trash;

A

Q

Yes.

Okay. And so if you had like 16 c¢f them filled up,

have used eight propofol vials; right?

Correct.

Okay. And then you would toss each one of those in
right?

Yes.

Okay. And then the patients would start coming in,

okay. The first patient rolls in. What do you dc?

A

What do mean? To get started?
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Q Right.
A You put on their blood pressure cuff and EKG and all

the oxycen.

0 Ckay. Yocu have -- you have experience having done all
that?

A Yes.

0 Okay. And wcu.d you interview the patient?

A Yes, they’re interviewed prior to going to sleep.

0] Okay. Because you’re -- you’re going tc ask them all

those questions, allergic to eggs, all that stuff?
A Allergies anc¢ all that, vyes.
Q Right. To make sure that they are -- it’s appropriate

to use propofcl; right?

A Correct.

Q And you would do all of that; correct?

A Yes.

Q And there is a form and you’d fill it out on their --

what do you call it? History and physical --

A Anesthesia record, yeah.

Q Anesthesia record.

A Yes.

Q Okay. So then the first patient coming in, did you

use lidoczine?
A When the bottles were -- when the syringes were
filled. Usually Keith said -- suggested we put a guarter —- a
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half cc of lidccaine in the syringe before we fillecd it with --
Q Okay.
A -- the propofol. So you had a small amcunt of
lidocaine because it does burn when you inject it.
Q Okay. Would you do that in every one of them, or Jjust

some of them?

A We usually filled all of them with about a cuart, half
cc. It wasn’t enough to overdose anybody.
Q Okay. And -- and that, when we’re talking about Keith

Mathahs, he’s explaining to you the process --

A Yes.

Q -—- ccrrect?

A Uh-huh.

0 And you were familiar with lidocaine?

A Yeah.

0 I mean, this wasn’t something new. You knew exactly

what he was talking about; correct?
A Correct.
Q And so what you would do is in -- in the brand new

needle and syringe you’d put a small amount of lidocaine in it?

A Yes.

0 Out ¢f a common lidocaine multiuse vial --
A Yes.

Q -—- ccrrect?

A Correct.
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0 That’s just the way it was everywhere --

A Yes.

Q -- ccrrect?

A Correct.

Q Okay. And then you’d put in propcfol tc fiil up the

10 ccs in the syringe, set it aside and have your stack, stack

0of needles znd syringes?

A Correct.
Q Okay. Now, the patients start -- the first patient
comes in. You’ve done your history and physical. Time to start

the procedure. Hep-lock is in the patient most of the time;

correct?
A Yes.
Q That’s put in out in the pre-cp area?
A In the -- in the early parts I think a lot of the

times we started --

Q Okay.

A -- a lot of the IVs.

Q Okay. So coftentimes you would start it?

A Uh-huh. Yes.

Q Okay. And so the hep-lock is where you’re going to
put the needle and syringe?

A Yes.

Q Okay. And so you -- you put the -- were you one that
normally &always dosed 100 to begin with?

JRP TRANSCRIPTION
146

004331




13

14

15

19

20

21

A Usually it took around 100, sometimes scme more. It’s

all according to the weight of the patient, the size, and --

Q Okay.
A -- etcetera.
Q But would you fully inject the first syringe if vyou

had made the determination the patient is healtiny and it’s
ready? Would you totally inject the first syringe?

A Not, as a bolus. I'd prokably -- I usually put in
about 4C, 50 ccs and wait a little bit, you know, & half minute

or whatever and see if it was reacting, and then --

Q Okay.
A -- inject a little more until they’re asleep.
Q Okay. And so -- and the -- the whole time the needle

and syringe is sitting in the hep-lock?
A Yes.
Q Okay. And, of course, then you finished, you fully

injected the 10 ccs.

A Yes.

Q Okay. And now what would you do with that needle and
syringe?

A Discard it.

Q Okay. And the -- do you have & sharps container?

A Yes.

Q Okay. And you were always meticulous about that?

A I hope so.
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Q Well, I'm asking. I hope so, too. I mean, I'm asking

your normal practice.

A I would -- it was normal to do that, yes.

Q Okay. Because it was done, ccrrect, that needle and
syringe®

A It was finishec, yes.

Q Okay. And ycou weren’i going to use it again?

A No.

Q Okay. So you discarded it in the --

A In the sharps.

Q -~ sharps. Okay. Now, the patient may need more
sedative, more propofol; correct?

A Correct.

Q Okay. So would -- would you take -- pick up a new

needle and syringe prefilled?
A Yes.
Q Okay. You have to say it for the court --
A Oh, ckay.
Q -- record.
THE COURT: It’s all being taped and that’s why,
know, we can’t --
THE WITNESS: Okay.
THE COURT: -- the -- the court recorder can’t
transcribe that.
/7
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BY MR. WRIGHT:
Q And so you would use a new needle and syringe on the

patient; right?

A Yes.

Q To give more propofol if the patient needed it?

A Yes.

Q Okay. And most of the time it’s never goinc to go

over 20C; right?

A Correct.

Q Most of the time.

A Most of the time that’s correct.

Q Okay. Most of the time it’s going to be one full

syringe and then either close to a full one or most of a second?

A Yes, correct.

Q Okay. So now you have given -- given either all of
the second or most of the second. So a clean needle and
syringe; right?

A Yes.

Q Okay. And then patient is done, procedure is going to

be ending. Okay? What do you do with that needle and syringe?

A Tt’s disposed of also.

Q Okay.

A You squirt out the rest of whatever is in there and
throw the -- put the -- put them in the sharps box.

Q Okay. And you would never use that needle and syringe
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on another patient --

A No.

Q -- correct?

A Correct.

Q And you would never use that propcfol if there’s still
some remaining in there. You wouldn’t use that on any —-

A No.

Q ~~- other patient or put it back in a bottle?

A No.

0 You would discard it?

A Yes, it would be discarded.

Q Okay. And did -- did anyone -- anyone there ever tell
you, no, use that left over propofol?

A I can't recall, but it may have been mentioned.

0 Okay. Who would have --

A Dr. Desai may have mentioned it, but I don’t recall.

Half the time he said a lot of things going on and, you know, I

just did

Q

A
Q
A
Q
syringe?

A

what I had to do and --

You did what you had to do.

And just, you know --

Okay. Well, did -- did he -~

-- 1if he said something, I would just get rid of it.

Did Dr. Desai ever tell you to reuse a needle and

No.
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Q What?

A Not that I recall.

Q Okay.

A I mean, he mentioned reusing stuif, but it just wasn’t
done.

Q Okay. What -- what did he mention reusing stuff?

A He mention, you know, don’t waste the prcrofol

Q Okay.

A It would be the same thing.

Q I understand don’t waste the propcfol.

A Right.

Q Okay. What I'm asking you is did Dr. Desai or anyone
there ever tell you reuse a needle and syringe?

A No.

Q Okay. And -- and if they had, you would not have.

A Correct.

0 Is that correct?

A Yes.

Q I mean, you -- if someone said reuse this dirty needle

and syringe on another patient, you would have said hell no,

presume.
A Exactly.
Q Is that correct?
A That’s correct.
Q Okay. Well, when you were saying I was just doing
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what I was told cr scmething. You were practicing the entire
time you were there what you believed was safe, clean, aseptic

technique; correct?

A That’s correct. Yes.

0 And never did anyone tell you to do differently;
correct?

A That’s correct.

Q Now, 1in -- in fact, when Keith was explaining to you
the procedures being utilizec at Shadow Lane, drawing up

multiple needles and syringes out of the propofol vials, no cne
at any time told you tc do anything against what you had already

normally been trained to do; correct?

A That’s correct.

Q I mean, that’s what you told the police --

A Yes.

Q -—- and I want to be sure that’s a correct statement.

So it wasn’t when you were learning it and starting out that all
of the sudden you went, whoa, this is dangerous or something.
You knew they were -- Keith was showing you a safe, correct,

aseptic technique; right?

A Right.

0 Okay. Now, you then went to work at the VA clinic.
A Correct.

0 About until it closed, about three and a half years.
A Yes.
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0 Okay. The procedures at the VA clinic, who -- who
were the doctors there? Do you happen to remember?

A Dr. Wahid, Dr. -- I mentioned him before. I can’t
remember --

Q Okay.

A -—- his name. Yeah.

Q They use --

A Several from our clinic. The younger -- a couple of

the younger doctors worked there.

Q Okay.

A Dr. Nayyar and Dr. Wahid primarily.

Q Okay. Dr. Nayyar; N-A-Y-Y-A-R?

A Yes, I imagine.

Q Okay. Common spelling. They -- did they use propofcl

at the VA?

A Yes, we did.

Q Okay. And you utilized the same practice there that
Keith showed you and that you were totally familiar with;
correct?

A Yes, I did.

Q Okay. Is that right?

A Yes, I did.

0 Okay. So the -- the practice at VA, did -- did they
-- was there anything different regarding the procedure, the
irjection of the propofol at the VA?
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A

At the VA. Well, what they did is each case the nurse

brought out propofol that was needed and at the end of the case,

whatever was there, everything was thrown out.

Q

A

Q

A

completely.

Okay.

Everything.

The propofcl vial?

Propcfol vial, syrinces, everything was tcssed out

There was nothing that -- if there was a residual,

that was also thrown out.

Q

A

Q

Okay.

The needle and syringe?

The needle and syringe.

So whether the residual is in the propofol vial or the

needle and syringe, you woulcd toss it?

A

Q

A

Correct.

Okay.

Did they have the same type of hep-locks?

I believe so. I can't recall because we -- we had

them sometimes.

Q

A

Okay.

Now,

Sometimes we didn’t. I don’t recall.
Did they ever use an IV line?

at the VA everybody had an IV fluid running

before they came into the treatment room.

Q

A

Q

Okay.
Yes.

Okay.

So that was a different type of procedure?

So when -- at the VA, patient coming in,

patient already has an IV fluid line running?

A

Yes,

I -- I usually started them out in the holding
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area if the nurses coculdn’t get them started.
Q Okay. Explain to the jury what that means because
thus far zll we’ve heard about is hep-locks being insertec on

the back of the wrist.

A At mcst -- at most outpatient facilities everybody
comes in with at least 500 ccs of Ringer’s lactate cr -- or
saline fluid. And they have an intravenous set up, a drip, and

usually your injection site is up in the IV tubing someplace

rather than right in the -- the pick in the arm or hand.

0 Okay. So is that the --

A And it’s just a variation of the -- the same thinc in
a way. But make sure that they’re not dehydrated, etcetera. It

was -- 1t’s a little more expensive, but that’s what they did
there. And we had needle-less -- needle-less equipment.

Q Needle-less.

A Needle-less eqguipment. Right.

Q Okay.

A They had ports that you just put your syrince on and
inject. You didn’t have to inject into a rubber diaphragm or
anything.

Q Okay. Let’s talk about VA because you were there for
three and a half years.

A Yeah.
Q This was part of Dr. Desai’s clinic; right?
A Yes, it was.
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Q Okay. Because you were an employee. Ycu were

salaried; correct?

A I was salary from --

Q Correct.

A -- gastro. Richt.

Q Right. And that -- so you didn’t leave and go to work

independently for the VA.

A No, I was -- I guess you’d go with a subcontractor.

Q Okay.

A He subbed me out to there.

Q Okay. And sc there, when a patient comes in they have
an -- already an IV line and, what, a little bag abocve them?

A There’s a, yearn, bottle of either Ringer’s lactate or

some other fluid.

Q Saline --

A Ringer’s lactate fluid or saline --

Q Okay.

A -- IV fluid.

Q Okay.

A Just -- just keep them hydrated.

Q Okay. Now, when you’re going to give them, that

patient the propofol, ckay?

A Yes.

o] You don’t inject it into a hep-lock in the back of
their wrist?
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A No.

0 You inject it where?

A In the tubing. It has several injection sites, and we
use “ust cne of the injection sites on the tubing and then
irject it that way and then run some fluid in the --

Q Qkay.

B -- tubing.

Q And that -- so it then flows in with saline solution?

pay Saline, yes.

0 Right? At the VA?

A Yes. Saline or Ringer’s.

Q Okay. And do you remember talking to Dr. Nayyar about
that?

A No.

0 You don’t? About the use of saline and propofol at
the same time.

A That’s -- this was -- this was a suggestion for use at
-- 2t Shadow, not at the VA. It was not used at the VA at all.

0 What wasn’t used?

A A push saline injection that you’re mentioning.

Q Okay.

A Do ycu understand? Can I explain?

Q I don’t think I understand.

A Okay. The IV fluid is running in a tubing and the
patient gets their propofol pushed into their IV fluid with the
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IV dripping in also.
Q Okay.
A At -- at Shadow Lane, no IVs unless the patient was

getting hypotensive or whatever, we’d start one out in the

holding arca to get them -- you know, get scme fluicd in their
body. But otherwise, IVs were not a common -- a common use at
Shadow Lane.

Q Saline was not?

A No, the IV fluids.

Q Okay. The IV fluid.

A Right. ©Now, the saline that you mentioned from Dr.
Nayyar mentioning putting some in with the propofol and pushing
it was, you know, for either -- it was Shadow Lane, actually.

It had nothing to do with the VA. They had their own protocol.

Q Okay.

A And --

Q I’11 get tc this Dr. Nayyar saline portion.

A Okay. I just want to say it wasn’t part of the VA

regime at all.

Q Okay.
A He never said anything to anybody.
0 Okay. But at -- at the VA the propofol was being

injected with the saline.
A Yes.
Q Okay. But you had been asked questions about dilution
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and have you ever heard of saline with propcfcl and the answer
is, yeah, VA fcr three and a half years; right?

A Right, but it wasn’t a -- if it’s in -- well, if it
was in the hand it wesn’t a fast push, it was just dripped in

with the other.

Q I understand.
A Okay.
0 Szline was being dripped into the patient along with

the propofol; correct?
A Correct.
Q Right?
A Correct. Yes.
Q Ckay. DNow, I want to get to -- ycu know, leave VA

alone now, okay?

A Okay.

Q And the -- get -- get to a situation, either at
Burnham -- did you -- c¢id you do the same procedures, your same
technique, preload syringes, you did the same at Burnham and

Shadow Lane?

A Yes.

o) Okay. Your -- your procedures were identical at each,
Burnham and Shadow Lane?

A Yes.

Q Okay. And sc I want to get to a situation where you
don’t have any more preloaded syringes.
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A Uh-huh.

Q Okay.
A Yes.
Q You still have a box of clean sterile needle anc

syringes there; right?

A Yes.

0 And you have propofol vials sitting tnere; right?

A Yes.

Q Okay. And so a -- you -- you’ve used up your supply

of preloads, okay?

A Okay.

Q And now a new patient rolls in. What -- what’s --
what’s your practice? What’s your procedure? What's your

protocol?

A I’d be refilling more syringes with --

Q Okay. You -- you --

A -- propofol.

Q Okay. You would always try to keep ahead --

A Right.

Q -- by supply done, reload more syringes; correct?
A Yes.

Q And so if like reload five more or six more; right?
A Correct. Yes.

Q Okay. And so on each of those, every reload, new

needle, new syringe.

JRP TRANSCRIPTION
160

004345




10

11

12

13

14

15

16

17

18

19

20

21

22

o

(O

0

Uh-huh.

Set it aside. It’s sterile; correct?

Yes.

Now, did -- ¢id there come times -- did there come &z

time where 50s rather than 20s started being used?

A

I can only recall that they were -- when I went to --

back to Shadow Lane, I found there were 50 cc syringes. And I

think that’s around the time that Mr. Lakeman was there, so that

-- for a time frame, that might be about the date. I don’t

know.

Q

A

Okay.

And I think the reasoning I heard was it was cheaper

to by 50 cc vials than 20 cc vials.

Q

A

Okay.

And so we, I guess, adjusted our practice to just fill

up more syringes from, you know, a 50 cc vial rather than a 20.

Q
practice,

A

Q

A

Q

Okay. Because nothing really changed in your
you just now had --

No.

-- a 50 rather than the 20; correct?

More propofol, vyes.

Right. And so instead of filling up four syringes

with two 20s, you’d fill up five with one 50; correct?

A

Q

Yes.
Okay. And this -- this -- you -- you were using all
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of the propofol to fill up syringes; right?

A Yes.

0 Most of the time.

A Yes.

Q Okay. 1If there was a time when like yocu were done and

there was still some residual left in a propofol vial, what
would you do with that?

A You’re talking about the 5C cc vials?

0 Or a 20.

A Yes, if here was enough left, 1’d draw it up with
another sterile syringe and needle and use it. And if there

wasn’t that much left, it would be discarded.

Q Okay. Would you say -- just suppcse there’s -- the
way 1t’s gone you’ve used one-fourth out ¢f a cc -- out of a 20,
okay?

A Uh-huh.

Q It was -- you would then fill a brand new syringe out

of it; right?
A How small of an amount? If it was just like a cc or

two, it wouldn’t matter.

0 Okay. What would you do with it?
A Throw it away.

Q Throw it away --

A Yes.

Q -- right?
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A Correct.
Q I mean, if whatever, some residual amount in the

propofol vial, you wculd discard; correct?

A Yes.

Q Okay. Did ycu -- you didn’t save it for the next day?
A No.

Q Okay. 2nd ycu wouldr’t save a half used propofol vial

and get out a needle and draw it up and use it on a new patient,

would you?

A No.

Q Okay. 1 felt you hesitate a minute.

A No, I'm just -- I'm just trying to understand what
you’re -- what you’re -- what you’re saying, that’s all.

Q Okay. ©Now, there were -- there were times when you
would ke at Shadow, correct, and Dr. Desai would be doing the

procedure?

A Yes.

Q Okay. And at -- at times he would tell you don’t use
too much; correct?

A Yes.

Q And he would tell you if he is near the end don’t give
anymore; 1s that correct”

A Yes.

Q Now, the 20s and 50s of propofol vials, those -- those

were being used, the contents were keing used on multiple
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patients;
A

Q

correct?
Yes.
Okay. And you -- you were aware -- well, when ¢id you

become awere that they say sincle patient use on the vial?

A

Q

A

Q

A
more than

Q
correct?

A

Q

A

Q
correct?

A

Q

Well, it’s in the brochure written on the bottle.
Okay. Okay.

However --

However.

-- you know, it was not an uncommon practice to draw
one syringe full out of a multiple dose vial.

Okay. And you said, in fact, everybody does it;

That was --
That’s what you --
-- what I said.

-- told the police that everybody was docing it;

Yes.

Okay. And you said you’re not going to throw away

propofol when it can be used correctly; right?

A
Q
multi-use;

A

For the size of the vials, correct.

Right. And, in fact, you -- you thought the 50s were
right?
Yes, I -- with that amount of propofol T assumed it

could ke used for multiple doses, which it --
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Okay.
-- was used for.

Well, vou told the police that it came with a spike

Correct.

And you believed it was multi-use.

Correct.

Okay. And so what does the spike mean?

The spike means you’d be drawing more than one time
from the large vial.

Okay.

You wouldn’t --

And tell the jury what a spike is for the propofol

It was just a little contraption with a point that

the vial. And you can just put the syringe without

a

it and withdraw propofol without puncturing the -- the

Okay.

-- several times.

So can you use a spike on a 207

Yes, you can.

Okay. But the spikes don’t come with 207?
I don’t recall if they did or not.

Okay. But you knew they came with 50s?
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A Yes.
Q Okay. And so the spike was just something that you
would stick in the 50 propofol vial and -- anc it served as a

little nozzle c¢cn top that you could draw prcpcfocl cut of?

A Yes.

] And so you didn’t even have tc use & needle”

A Correct.

Q Okay. Whereas on the 20s -- on the 20s when you

weren’t using any spike, you would take the neecle and syringe,

you’d wipe the top of the rubber bladder on the 20; right?

A Right.

Q Then you’d draw it up using z@ needle and syringe.

A Correct.

Q But on the 50 you were using a spike.

A Correct.

Q Correct?

A Yes.

0 Okay. And so you would just take the syrince and hook

it up to the little nozzle or nipple or whatever it is, the
spike, and you would draw out 10 ccs.

A Correct.

Q Right?

A Yes.

Q Okay. And then when you take it c¢ff, what do you do
with it? Put a needle on it?
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A Put a needle on the end of it, right.

Q Okay. At that time you put the neecle cn.

A Right.

Q Put it in your little stack of prelocads.

A Correct.

0 Right?

A Yes.

Q Okay. And when -- never mind. Other than Keith and

other CRNAs, did management or supervisors cr anyone every tell
you to load up syringes the way you were?

A No.

Q Okay. That’s because the way you were doing it was
absolutely safe and prcper; correct?

A Yes.

0] Did you -- you’ve testified for me and on direct that

you never reused a neecle anc syringe on a different patient;

correct?

A Yes.

Q Okay. Were there ever occasions when you would reuse
needle and syringe on the same patient you had dosed?

A That I’ve done. When there was a little -- little

residual left in a particular propofol bottle I would reuse the

syringe.
Q Okay.
A On that- same patient and discard it all after that.
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Q Okay. And that was all totally safe and aseptic

proper technique; correct?

A In my opinion it was, yes.

0 Okay. And has anyone told you differently?

A No.

Q Okay. And what you’re talking about hypothetically is

if ycu decsed a patient and you have a propofol vial, say a &0
that still has five in it, okay?

A Uh-huh. Yes.

Q And the patient needs some more. You’d use the same
needle and syringe tc get the residual to use only on that
patient; correct?

A I would do that.

Q Okay. And then you would toss the needle and syringe
ard the propofcl wvial out; correct?

A Yes.

Q You were asked did you ever receive orders to reuse
needles and syringes or were you ever admonished by anyone at
ary time because you worked reusing needles and syrinces? You
said no; correct?

A Correct.

0 You then said they never really commanded much of what
I did there.

A Correct.

Q Okay. Because you knew what you were doing; right?
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A Yes, right.
Q Did Dr. Desai ever say you are using too many
syringes? No, he just complained that you use tooc much

propofol; correct?

A That’s cocrrect.
0 You would get bonuses, $5,000 quarterly?
A That was nct a steadfast thing.

Q Okay.
A I think we got, if I recall, maybe two or whatever

they were. And eventually it was almost like dangling a carrot

in front of you. And, you know, you’d find -- he said because
you’re working so hard, you know, you’ll get a bonus. Anc most
places T worked gave bcnuses, you know. It was not an uncommon
practice.

But it got tc the point where it was just frustrating

to know if you were getting anything or not, so we just, you

know, gave up on -- on even asking anymore. And I think Tonya
had a -- Tonya had a lot -- you know, she would tell us, you
know, well, we’ll -- we’ll work on it. And sometimes you’d get
it and sometimes you don’t. But the ones -- there was only a

few times we did get that anyway toward the latter part of our

position there.

Q Okay.
A It was not steadfast at all.
Q Do you recall telling the police you got bonuses
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quarterly, an extra 20,000 a year, and then they stopped --

A Right. Yes.
Q -~ at the enc of '077
A Yes, but that wasn’t every year. It was prckably for

a couple of years.

Q A couple of years.
A Yeah, I can't recall.
Q Okay. And when they stopped, you -- vou got a raise

by 20,000; correct?
A That was the -- the last contract I signec. It never
came to fruiticn anyway. That’s correct. They just addec it

into the salary and that was the end of bonuses and raises and

whatever. That’s correct.
Q Okay. Now, does -- when you get to the hep-lock,
saline -- forget the hep-lock. I want to get to the saiine push

mixed with propofol.

A Okay.
Q That -- that was a result of a meeting; correct?
A That was about a -- probably a ten-minute meeting in

Dr. Desai’s office.

0 Okay. And whose idea was that?

A Initially Dr. -- Dr. Nayyar suggested it. 2And I went
along with him and I suggested it to Dr. Desai.

Q Okay.

A And he said, well, if it worked, you know.
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Q QOkay.

A It would --

Q So this Dr. Nayyar sugcested using 5 ccs of saline
after the first injectior of propofol. Is that what I'm
understanding?

A Yeah, you inject the propofol and then push the saline
which was suppcsed tc preolong the effect of less propofol. But
it was --

Q It didn’t work out.

A It didn’t go anywhere.

0 Okay. But on who it evolved and whose idea it was and
the experiment, for lack of a better word, Dr. Nayyar discussed
it with you --

A Yes.

Q -— correct?

A Correct.

Q And then you tried it for a little while yourself;
correct?

A Yes.

Q After talking to Dr. Nzyyar; correct?

A Yes.

Q And then ycu tock your idea to Dr. Desai; correct?

A I'm not sure it worked that way. I don’t recall how

-- how it worked, I don’t recall.

Q You don’t recall what?
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A When we took the idea to Dr. Desai. I don’t recall
how that 21l wcrked.
Q Do yocu recall, I mean, telling the police? Sir, let

me get this straight, you came up with the idea, you triecd it on

the patients at Shadeow and Burrhem and ther ycu approachec Dr.
Desai with that idea?

A And at that time --

Q Yes.

A No, at that time I couldn’t recall my ccnversations
with Dr. Nayyar.

Q Okay.

A At that time it was a rather rattling time at this
interview.

Q Okay.

A | And that -- I missed that part.

Q Okay.

A And I recall that after 1 read this report that I got
recently.

Q Okay. What report?

A From the meeting several years agc. I don’t recall
ever seeing it before.

Q Okay. When did --

A Until now.

0] ~- ycu get it recently?

A Pardon me?
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Q

A

speakinc

Q

A

e

2 ©

0

A

Q

with Dr.

recently.

I thcught you just said when you got this report

Then 1 recall my talking to Dr. -- or Dr. Nayyar

about this procedure. 1 didn’t recall it at the time.

I just menticned that I cdid, I was doing 1it.

Okay. Wnen ¢id you get this recently?
To review 1it?
Yes.

A few weeks ago, I imaging.

Okay. From whom?

From the office.

Okay. From the district attorney?
Yes.

Okay. So they gave you a copy of 1it?
Yes.

So ycu came in and read 1it?

No, I have a copy of it.

Okay. You have a copy. And so they just said read

this to prepare for cur meeting?

Yes.

Is that right?

Correct.

Okay. 2and so then is -- is it correct that you talked
Nayyar about it?

Yes.
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0 And do yoﬁ recall that Dr. Nayyar talked about

propofol being used at the VA where he wes?

A Right. But we didn’t use it there.

Q Propofol?

A I mean, not propofol. We didn’t use that technique at
the -- at the VA.

Q Okay. There it was automatic. The saline was

drippinc in automatically; correct?

A Yes.

Q Okay. And so then after talking to Dr. Nayyar, you
tried it yourself --

A Correct.

Q -- right? And then you took the suggesticn to Dr.

Desai. Am I right about that?

A Correct.

Q Okay. B&nd you said this -- this may work and it may
give the -- the patient greater comfort; correct?

A Yes.

Q Is that right? I mean, I'm asking that --

A What I'm saying 1s --

0 -- because that’s what I read.

A -- it would probably be using a little less
propofol --

Q Okay.

A -- and come out with the same result. It was just an
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Q

don’t
A

Q

A

Q

A

Q

A

Q
A
Q
A

with a

idea, which didn’t work.

Okay. Did you say it utilized the 5 cc portion of

saline to see if the technique would cut down on the discomfort

of the patient? Your idea.

A Probably the wrong terminology, but, yes.

Q Okay. Well, I -- those are your words; right?

A I imagine at the time.

Q Okay. And so you took that and that would use --
well, what would they -- what -- what discomfort does that cut
down on? You use less propofol, less risk on the patient? 1

I don’t know.
Well, it was your idea, sir.

I know. It was -- it was just something we just

thought up --

We --
-- that did -- did not work.
Who 1is the we?

Nayyar. He suggested it and I went along and we said

let’s try it.

Okay.

And it didn’t work.

Okay. I understand. It was discontinued like --

In other words, the faster you’re pushing in propofol
little dilutiocn, it might have lasted a little longer.
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0 Okay. And so when we say it would cut down on the
discomfort for the patient, is -- is -- does that mean you don’t

have to give them as much propofol?

A I had -- it must have been. I don’t recall.

Q You indicated on direct examinaticn tnat there were
times when Dr. Desai would inject the propocfcl nimself.

A On -- on a few occasions he did.

0] Okay. And so I -- I didn’t see that anywhere in these
statements. Did you see it in there?

A I don’t recall, no.

Q Okay. When -- when did that come up?

A Over the period of the time when I was working there,

you know.

Q Okay. No, I --

A Not very -- it wasn’t & very oiten thing. It was Jjust
something that he would do. Reach over and push. It happened,

you know, several times, but not many.

0 Okay. When did you remember that?

A Just thinking over things that went on in the last --
0 Okay. Who --

A -- five years.

Q -- did you discuss it with?

A I don’t believe I discussed it with anybody.

Q Did you discuss it with the district attorney when you

were interviewed?
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A I don’t recall.

Q You don’t recail?

A No.

Q Well, how dic he know to ask the question?

MR. STAUDAHER: Objection. Speculation.
THE WITNZSS: I have no idea.

BY MR. WRIGHT:

Q Okay. Well, did you see it anywhere in your lengthy

interviews with the police department?

A At that interview I was not of sorts, to be honest
with you.

Q You were nct --

A We were rather in & --

Q I didn’t hear you.

A -- an uncomfortable situation and I Jjust, you know,

probably wasn’t thinking right at the time.

THE COURT: What was that word you used?

that was not of sorts?
THE WITNESS: Out of sorts.
THE COURT: Oh, out of sorts.
THE WITNESS: Out of sorts.
THE COURT: I cidn’t understand.

MR. WRIGHT: That’s what I didn’t hear.

You said

THE WITNESS: Quite intimidating, actually.

/o
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BY MR. WRIGHT:

Well, he called you a liar; right?

They --

What?

They were saying things sometimes that I cdon’t recall,
doing or nct doing.

Do ycu recall that they called you a liar?

If you want to put it that wey. I don’t know.
Well, what did they think you were lying about?
I have no idea.

You don’t have any idea?

No.

Did -- do you recall that you kept insistinc that no

one told you ever to reuse syringes? Right?

Well, if they never told me -- I never remember them

telling me if they did, no.

Okay. No cne ever told you to reuse syringes --
No.

-- right?

No, sir.

And do you recall what they were calling you a liar

No.
Were you lying to them?
I don’t know.
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Q Parden?
A I don’t -- I can’t receall, sir. I con't --
Q Okay. I'm not asking what you said. I'm saying were

you lying to the police when you were interviewed?
A Not that I recall.
Q Okay. I mean, you weren’t intentionally sitting there

telling lies tc them, were you~?

A No.

Q Okay.

A Okay.

Q Now, vyou have always been a salaried anesthetist?

A Yes.

0 For your whole career?

A That’s correct.

Q Okay. So you didn’t, even when you were in this large

group in Hollywood, Florida, you didn’t do your own billings?

A Not at all, no.

0 Okay. And the -- as -- as I understand it, you -- you
thought there was a flat fee charge for -- for your -- your
anesthesia services?

A Correct.

Q Correct?

A We were salaried.

Q I understand that.

A And whatever they charged, there was, you know, their
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-- there was their fees and 1 don’t know exactly how the whole
procedure worked. I never got into all that.

Q Okay. And you -- you have indicatec that you thought
it was like a flat fee.

A For here at the clinic, vyes. 1 thougnt these
outpatient procedures were, you know, & flat rate and that'’'s
what they charged for anesthetist anesthesia. I kncw that
physicians bill some other way, but I never really knew how they
did it or looked intoc it.

Q Okay.

MR. WRIGHT: Court’s indulcence.
BY MR. WRIGHT:
Q A patient’s first injection, propcfel, ckay. What --

what’'s the interval before the next injecticn normally?

A Interval?
@) Interval, amount cf time.
A From injection first -- to put them asleep in the

first place? 1Is that what you’re inferring?

Q Yeah, put them to sleep.
A Okay. So they’re going to sleep with the first
injection. 1If they’re not asleep enough or still mcving around,

I just titrate a couple of ccs at a time until they’re --

Q Okay. Until they’re asleep.
A ~-- scmnolent. Yeah.
Q Okay.
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A Sleeping.
Q Now, when you were pre-filling the syringes, needles

and syringes with prcpofol, you would fill it and then cap the

needle?
A Yes.
Q Okay. I mean, that’s obvious, but I mean you woulidn’t

leave just syringes anc needles sitting there?
A No, I wouldn’t.
Q Do you recall -- do you have your immunity agreement?

You have immunity?

A I don’t kncw.
0 Do ycu have imnmunity?
A I don’t kncw, sir.
o] You don’t kncw?
A I must be --
MR. STAUDAHER: He doesn’t -- he doesn’t have
immunity. He gave a proffer, Your Honor.
MR. WRIGHT: He -- he what?
THE COURT: Okay. Did you -- why don’t you ask him if

he got a letter or made an agreement or, you know, whatever.

BY MR. WRIGHT:

Q Do you believe you have immunity for your testimony?
A I assume sc.
Q Okay. And you assume so from talking to the district

attorney or your own attorney, or why do you assume sO?
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A I just assumed it. I don’t know.

0 Okay. Did you get a letter explaining i1t? Do you
remember?

A I don’t recall, sir.

Q Okay. Do you --

(Pause in the proceedings.)
BY MR. WRIGHT:
Q Take a look at that. Read it to yourself, Mr. Mione,

and see if you recognize it.

A That was back in -- okay. I don’t recognize the
letter, but -- I don’t think I received a copy of this. Was I
supposed to receive cone of these?

Q You can't --
THE COURT: You don’t get to ask him guestions.
THE WITNESS: I don’t -- I don’t --
THE COURT: 1It’s okay. A lot of witnesses do it. Let
me ask you this. Did you -- do you recognize that letter? Have
you seen that letter before?

THE WITNESS: I remember something about a proffer,
but I didn’t understand it.

THE COURT: Okay. Did you --

THE WITNESS: And I don’t believe I --

THE COURT: Did you get a letter, this letter?

THE WITNESS: I don’t believe so, no.

THE COURT: I'm sorry. You don’t believe ever --
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THE WITNESS: I don’t believe I did.
THE COURT: Okay. That’s fine.
Move on, Mr. Wright.
MR. WRIGHT: Okay.
BY MR. WRIGHT:
Do you know who this -- do you know who --
Yes.
-- Daniel M. Bunin is?
Bunin, yes.

Who 1s that?

2o r 0 =0

He was a lawyer I hired.
THE COURT: That you hired?
THE WITNESS: Yeah --
THE COURT: Okay.
THE WITNESS: -- that I had to hire.
BY MR. WRIGHT:
Q Let me show you your transcript of your interview with

the police department and see if maybe this refreshes your

recollection about getting immunity. I'm on page 4.
MR. STAUDAHER: And I'm going to object to it. He did
not get immunity. It does not say that, and he keeps askincg

about the proffer. A proffer is not an immunity agreement.
THE COURT: All right.
MR. WRIGHT: Can we approach the bench?
THE COURT: Sure. He doesn’t remember the letter,
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SO --
{0Off-record bench conference.)

MR. WRIGHT: I don’t have any further guestions, Your
Honor.

THE COURT: Al} right.

Mr. Santacroce, do you want tc get startec or --

MR. SANTACROCE: It’s up to you, Your Hcncr. I'm
going to be past 5:00, 1’11 tell you that.

THE COURT: All right. Well, I guess we can take our
break for the day, then.

Ladies and gentlemen, we’ll reconvene tomorrow at
12:30. Again, we won't take a lunch break, sc eat lurnch or
bring a snack or whatever you need to do. Thursday and Friday
we’re going to gc all day 9:00 to 5:00 and get back into the 9
to 5 routine.

So before I excuse you for the evening recess 1 must
remind you that you’re not to discuss the case or anything
relating to the case with each other or with anyone e5se.

You’re not to read, watch, or listen to any reports of or
commentaries on the case, person or subject matter relating to
the case by any medium of information. Don’t do any Independent
research by way of the internet or any other mecium. And please
don’t form or express an opinion on the trial. If you would &all
please lezve your notepads in your chairs and follow Kenny
through the rear door.
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(Jury recessed at 4:50 p.m.)

THE COURT: Ancd, Mr. Mione, you need to be back here
tomorrow before 12:30.

THE WITNESS: 2'm working.

THE COURT: Oh, well --

THE WITNESS: 1711 try to cget it.

THE COURT: Anc you can't discuss your testimony with
anyone else over the evering recess. Okay?

THE WITNESS: Okay.

THE COURT: FEefore Mr. Mione leaves for the day, I
told him he needed tc be back at 12:30 unless you’ve got some

unique scheduling thing with arnother witness or whatever.

MS. WECKERLY: No, he can -- we’ll finish him.

THE COURT: Okay. So, Mr. Micne, we start back up at
12:30, so get here a few minutes early. Okay?

THE WITNESS: Thank you.

(Mr. Mione exits the courtroom at 4:51 p.m.)

THE COURT: RA1. right. Mr. Wright, is there anything
that you would like to put on the record regarding the letter
that was sent to Mr. Bunin or this immunity issue that keeps
cropping up?

MR. WRIGHT: Yes. 1 -- I object each time Mr.
Staudaher objects because he announced to the jury in his
objection that this is not immunity and that -- and that is not
correct. I mean, it’s -- his talking objection ccnveys to the
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jury that I am misleading them or the witness and I am not. In
fact, the fact is the letter, which I believe, because I got
this from the district attorney because they don’t keep copies
of their proffer agreements for some reason, but this is a crent
of use immunity binding on the district attorney’s cifice.

THE COURT: And why don’t you just read exactly what
paragraph you’re referring to.

MR. WRIGHT: Oh, I marked -- I marked it.

THE COURT: Okay.

MR. WRIGHT: 1It’s the entire -- I mean, I can’t --
they -- they -- the information cannot be used directly or
derivatively. 1 mean, whatever they get out of his interview

can't ke used against him. If that’s not an immunity bath, I
don’t know what is.

MR. STAUDAHER: 1It’s absolutely not immunity. I
know --

THE COURT: Well, Mr. Staudaher --

MR. STAUDAHER: 1It’s a proffer.

THE COURT: -- it seems to me that what we’re dealing
with here are semantics. It’s immunity from use, use immunity
from using the statement against him. It doesn’t mean you can't
prosecute him, which is full immunity. You’re not granting him
full immunity from prosecution.

Full immunity means that you agree not to prosecute
him regardless of any other evidence from an unrelated or
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related source that should come up. That’s full immunity. You
are not giving him full immunity. Mr. Wright is not saying that
you are giving him full immunity. Mr. Wright is saying you
agree not to use the statement.

Now, I understand immunity means different things.
And, clearly, you can't bind the federal government in any kind
of grant of use or transaction -- transacticnal immunity is
another term, but you can't bind the federal government from not
prosecuting him for the insurance fraud or whatever they may

choose to prosecute him from. Everybody is on the same page

here, so I think it’s -- it’s a question of semantics.
And are you disputing that in that letter you say that
the State or whoever wrote the letter, whether it was you or Mr.

Mitchell or whoever, the State agrees not to use any statements
in the proffer and they’re not going to use any information
gleaned from the proffer? 1Isn’t that in the letter?

MR. STAUDAHER: It is in the letter.

THE COURT: Okay.

MR. STAUDAHER: Unless he is untruthful, then that --
then that information can be used.

THE COURT: Ricght.

MR. STAUDAHER: And --

THE COURT: And he can be prosecutecd for perjury.

MR. STAUDAHER: Yes, if -- if he lies, ocbviously. But
that would be under cath. He can lie to his heart’s content in
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the proffer letter and it’s not perjury per se. It would a:low
us to use the statements against him if that was shown.

But also Mr. Wright stated at the bench, and I want to
make sure we’re clear on this, that it doesn’t matter from the
State perspective if the federal authorities grantec ~im
immunity for every charge that they can muster against him.

That in no way --

THE COURT: It doesn’t bind --

MR. STAUDAHER: -- binds --
THE COURT: -- the State.
MR. STAUDAHER: -- the State.

THE COURT: You’re separate sovereignties. Everybody
knows this.

MR. STAUDAHEKR: And he’s --

THE COURT: It’s the State -- I mean, just Zike you
can’t -- you know, if the State of Texas wants to prosecute him,
they can do that. I mean, you can’t bind the federal
government, the federal covernment can't kind you.

MR. STAUDAHER: Right. But that’s not what was said
at the bench and that’s why I want to make sure we’re clear on
that.

THE COURT: Well, I don’t think that’s what Mr. -- Mr.
Wricht was saying. I think what -- well, maybe Mr. Wright wants
to tell us what --

MR. WRIGHT: No.
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THE COURT: That’s not what I understood, anyway. I
don’t remember exactly what he said.

MR. WRIGHT: They were -- right in his Metro interview
“here were two proffer acreements, one from the feds and --

beczuse Crane Pomerantz was there at the interview.

THE COURT: The U.S. Attorney? Scmeone from the
U.5. --

MR. WRIGHT: Yes.

THE COURT: =-- Attorney’s office.

MR. WRIGHT: And they have a proffer agreement, which
I don’t have because they keep them above the well as well as
the district attorney’s office does. And Mr. Whitely explained
the State proffer agreement to him. And so you have both of
them. 2And then since, Crane Pomerantz has emailed me that every
CRNA was given what federally we call pocket use immunity, I

mean, which is the same as what they -- letter use immunity.
And so they -- they have federal use immunity, and he has state
use immunity, both pocket --

THE COURT: Right.

MR. WRIGHT: -- informal, promised by the prosecutors,
but equally as binding as if it was court ordered use immunity.

THE COURT: Right. Here’s the thing. This may come
up in the future. In this situation it didn’t really matter
because this witness didn’t really know. He didn’t seem to --
he hadn’t seen the letter, he didn’t recognize the letter, he
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didn’t really know whether -- he assumed, but he dicdn’t really
know.

So I told Mr. Wright at the bench, you know, 1f he
krows, he knows. But any further inguiry wculd probably have to
get into, you know, well, what did Mr. Bunin tell you or
something like that, which, clearly, he can’t go into. So, you
krow, in the future, if there’s & U.S. Attorney sitting there
and they’re also promising immunity at the same meeting, as I
understand --

Is that what happened, Detective Whitely? You got an
AUSA in there --

MR. WHITELY: There was a proffer --

THE COURT: -- and you’ve c¢ot --
MR. WHITELY: -- yes, ma'am.
THE COURT: -- a detective and they’re both

contemporaneously saying, you know, there’s going to be immunity
from the use of your statement, then I think it's fair game for
Mr. Wricht to ask him if, you know, if the witness understood
that that was federal as well.

Now, obviously, if the U.S. Attorney’s Office wasn’t
involved or the FBI wasn’t involved in the interview and there
was no subsequent involvement with the U.S. Attorney’s Office or
the FBI, then we don’t get into federal immunity because that
would have nothing toc do with any conversation with the State.
But I think in this particular instance with Mr. Mione, you
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krow, you’ve got the U.S. Attorney sitting right here, or the
assistant U.S. Attorney sittinc right there. Sc I think 1T was
a fair area of questioning by Mr. Wright.

Now, again, clearly if they’re nct invoived, it's
something that didn’t happen or it happened mucn after the
interview with the State or with Metro, then that’s not relevant
ard it’s not really related. But in this case, I think clearly
beczuse it’s -- they’re -- they’re together, they’re talking to
him at the same time. I don’t think you can say that they’re
not related as to what he understood. It’s kina cf academic at
this point because he didn’t really seem to -- to know or
remember or whatever.

MR. STAUDAHER: The only concern the State nas and I
don’t mean to belabor this, but the reason that there is a
stricture on my part regarding this issue of the word immunity
in this context is because if we grant immunity tc anybody, we
grant immunity.

In fact, we could have -- he could have given his
proffer, which means we can't use the statement unless it’s
proved to be false or whatever, we couldn’t use the statement
acgainst him. We could have turned around the very -- as soon as
it was over and say we don’t like what we heard, we're --

THE COURT: Right. And --

MR. STAUDAHER: -- prosecuting you.

THE COURT: -- we’re going to prosecute you.

JRP TRANSCRIPTION
191

004376




22

23

24

25

MR. STAUDAHER: There’s no immunity there. If we had
come in and said you have immunity or your belief is -- your

subjective belief is that you have immunity before you start to

give us this statement, that is different at the State level.

THE COURT: We -- Mr. Staudaher, we all get it. It’s
-- we're 211 --

MR. STAUDAHER: Okay.

THE COURT: -- on the same page.

MR. STAUDAHER: Great.

THE COURT: It’s “ust -- it’s just semantics. And,
you know, Mr. Wright was going down that path and he wanted to
introduce the letter which explicitly says we can't use your
statement unless it prcves to be false, in which case we can use
it or.we can prosecute you for perjury. It doesn’t say the
State is not gcing tc, you know, prosecute you if other evidence
comes forward or we don’t like what you have to say or we think
you’re a liar or, you know, you can’t remember, you know,

anything or whatever.

MR. WRIGHT: Or if you change your story.

THE COURT: You know, I mean, that -- I think
everybody -- the letter says what it says. We’re just -- you
know, the quibble seems to be about the term use immunity as

opposed to general immunity, or immunity from prosecution or,
you know, like I said -- okay, 1t comes back to me --
transactional immunity is what we’re talking about or not
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talking about.

But it’s just -- we’re -- you know, Mr. Wricht is
using a different -- using the term differently than you’ re
usirg it and I den’t think -- you know, I think it’s fine for

-re State to point out that there was nc immunity from
prosecution. But I also think it’s fine for Mr. Wrignht to -- to
pcirt out that you understood they couldn’t use the statement
acainst you and, you know, it’s kind of like a no-risk thinc for
rem at that point, you know, unless it’s found toc be false you
can be prosecuted for perjury.

I mean, the letter says what it says and I think Mr.
Wricht -- you know, it’s fair -- it’s fair questioninc by Mr.
Wricht. And like I said, it’s certainly fine for yocu, then, to

crear up that they can still be prosecuted anc that your office

can’'t kind the federal government. I mean, that’s fine, too,
but I think what Mr. Wricht is saying is, ycu know, to -- O
2ump up and say, oh, you know, 1it’s not immunity, you know. You

can say it’s not immunity from prosecution or something like
that.

MR. WRIGHT: That doesn’t get intc the statute of
limitations because he can’t be prosecuted now.

MR. STAUDAHER: Well, that has nothing to do with
immunity.

MR. WRIGHT: No.

MR. STAUDAHER: It has nothing to dc --
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MR. WRIGHT: No, you gave it.

MR. STAUDAHER: -- with immunity.

MR. WRIGHT: He has an absolute pass. Call it what
you want. He cannot be indicted tomorrow. The statute has run.

MR. STAUDAHER: That is not immunity. The fact that
the State doesn’t --

THE COURT: What Mr. Wright is --

MR. STAUDAHER: -- does not proceed on a prosecution
is not --

MR. WRIGHT: Okay. But I --

MR. STAUDAHER: -- immunity.

MR. WRIGHT: -- don’t want to leave the inference that
they --

THE COURT: That he can still be prosecuted.

MR. WRIGHT: Correct. He can’t.

MR. STAUDAHER: He could have been --

MR. WRIGHT: The only way --

MR. STAUDAHER: -- at the time.

MR. WRIGHT: -- he can be prosecuted is if he changes
his story.

THE COURT: For perjury.
MR. WRIGHT: That’s the terms of the agreement. And
that’s what -- I'm gocing to offer that in as an exhibit. That’s

the best evidence we have of his agreement with the State.

MR. STAUDAHER: They -- I don’t have an issue with
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the --

THE COURT: Yeah, it says --

MR. STAUDAHER: -- statement coming in.

THE COURT: -- what it says.

MR. STAUDAHER: But his inference that it was --

MR. WRIGHT: So I offer Jl1.

MR. STAUDAHER: -- that it’s basicelly yocu change your
story and we prosecute you and that’s the only thing you have.
It’s if he lies, essentially, if he’s found tc be lying. Tre
fact if he said statements before and he says different
statements now clearly would indicate that there is a problem
there. Rut what happens with him as a result is neitrer here
nor there. The fact that he is not able to be prcsectted on
these charges, with the exception of a murder charge 1f one of
the people he dealt with actually died down the rcac.

THE COURT: That’s true.

MR. STAUDAHER: I mean, sSo --

THE COURT: I mean, there’s no statute ¢f limitations
on murder, so —-

MR. STAUDAHER: And we have one of those charges in
this case, so I mean it’s not out of the realm of possibility.

THE COURT: ©No, I mean, none of his patients are part
of the linkage, though, correct?

MR. STAUDAHER: The cenetically matched ones, no.

THE COURT: Right.
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MR. WRIGHT: Call it a walk, a pass, whatever you want
to call it.

THE COURT: le’l, here’s -- going forward this may
come up again with other nurse anesthetists, so let’s just set
some ground rules.

Going forwarcd, you xrow, use the term immunity from
using your statement, anc then you can use the term immunity
from prosecuticn by the State of Nevade or whatever. And then
it won't be suggestive that you are misleading anybody or Mr.
Wright is misleading anybcdy so that it’s clear we’re talking
about two different concepts here. Immunity from using the
statement, that the statement can't be used against him, and
then immunity frem prosecuticn, which he doesn’t have.

So, I mean, I think that’s really the crux of this
whole thing so that no one is sucgesting that anybody is lying
here or trying tc hide the ball or anything like that because
really what we have is a semantic dispute. You know, what --

what we’re going to call it, what we’re going to call what you

gave him in the letter.

MR. WRIGHT: But I get -- but I get to ask any witness
what they’re -- what dc you understand --

THE COURT: Yeah.

MR. WRIGHT: -- you have received --

THE COURT: What do you understand.

MR. WRIGHT: -- in exchange. And if --
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THE COURT: The vproblem is arising --

MR. WRIGHT: -- and if they call it -- what -- what
matters is what they think, whether they’re right or wrong.

THE COURT: The problem -- and you’re fine to asx
that. The problem is arising when we get like Mr. Mione, well,
I don’t know, I didn’t understand anything, I don’t get it. And
*rer you say, well, isn’t it true you had immunity? And then
Staudaher jumps up and says that’s not true.

That’s the problem, and it’s going to happen agair and
acain because they’re all going to come in here and say, oh,
well, I don’t really know, I mean, I thought I wouldn’t get, you
kriow, in trouble or something or whatever they say. And then
you -- so let’s just sort of have that as sort of a ground rule.

Ckay? We’ll see you tomorrow --

MR. SANTACROCE: Your Honor, are we going to --

THE COURT: -- at 9:00 a.m. 9:00 a.m.

MR. STAUDAHER: 9:00 a.m.

MS. STANISH: Juror No. 17?

MR. SANTACROCE: Are we going to address that?

THE COURT: Oh, I was going to -- here’s what I'm
doing. I asked Janie to have a rough, not filed, not proofread,
rough transcript prepared for me so I can review, again, her

answers. 1'm happy to give you guys copies of this rough
transcript, which, understood, it’s not an official transcript.
It can’t be filed. It can’t be used for appellate purposes. It
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can’t be put in a motion or anything like that. I'm just giving
it to you as a courtesy. You know, you have to burn it or throw

it away afterwards, anc then I'm going to review what her

answers were and decide and then we can have argument. Okay?
MR. SANTACRCCE: And what are we going to do with the
guy next to her that slept the whole afterncon?

THE COURT: Mr. -- first of all, I did not observe him
sleeping. Kenny, whc is shaking his head in the back of the
courtroom, didn’t observe him sleeping. I was watching him. He

shuts his eyes and then he opens them right away.

So he’s done that throughout, and he -- he’s up on
stuff. I mean, you can see. He lauchs at the -- he laughs at
all my good jokes. So, obviously, he’s a very intelligent, very

sophisticated -- no, I mean, he does. When somebody says
something funny he -- he perks right up. Sc he’s listening,
he’s just kind of restinc his eyes.

MR. SANTACROCE: Maybe we can just be mindful of it.

THE COURT: All right. Well, I’ve been watching. I
always -- Kenny -- you know, 1 always have a system with the
bailiff. You know, if they have their eyes too closed, then I

try to get like another juror to kind of nudge him. And Kenny
even will go over and, you know, make sure they’re not sleeping.
And he opens his eyes. You know, 1’11 loock for a minute or two
and then he opens eyes, so I'm not even concerned about it.

MR. SANTACROCE: Okay.
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tomorrow?

MS. STANISH:

THE COURT:

MS. STANISEH:

THE COURT:

(Court recessed for the evening at

And we’re starting at what time

¢:00 with the --
¢:00.

-- the hearing.

n
o

~J
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