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MS. STANISH: Yeah, I think i1t’s up there.
THE COURT: I think it’s --
THE WITNESS: DD-17

BY MR. STAUDAHER:

Q DD-1.
A Is that correct?
Q I’'m going to leave that with you so that

you’ve got it if you need it. A ccuple things I want to ask
you about related to this. First cf all, this is the date up

here is the 25th of July of 2C0€; correct?

A Correct.
Q So this would have been 1f the infection
occurred to Mr. Meana in September 2007. We’'re talking about

the next year, mid-summer.

A This is apprcximately ten months after that.

0] So in this report, the part that you were
asked about, and I'm going tc zoom in on this a little bit so
that we can see it. The part you were asked abcut was here
where it said related to the diagnosis chronic hepatitis,
clinically hepatitis C, and then it comes across here and it
says with immediate —-- or moderate activity Grade 3/4. What
does moderate activity Grade 3/4 mean?

A That’s the degree of inflammation. So you
look at the inflammatory cells in the liver and you grade 1it.

Q So he —— his liver was pretty inflamed then at
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that time?

A Well, it’s exactly what it says, it’s moderate
inflammetion Grade 3 of 4. I don’t know what pretty means,
but that’s a pretty good —-

O Well, vyour —-

o

—-— that’s a gocd —-

Give me the range.

O

—— pathological description.

What does 3 ¢f 4 mean?

R O J

They grade it from zero to 4. This would be
considered moderate.

o Okay. So what to you does —— 1f you have a
scale of 1, Z, 3, 4, and 3 is what we’re looking at here, is

that significant inflammation?

A I would say that’s moderate inflammation.

Q Is it significant?

A It’s moderate. I can't answer that. I'm
sSOrry.

Q Sc when we look down here where it says

periportal fibrosis, what does that mean exactly?

A That means fibrosis or scar tissue that’s
extending oeyond the structures in the liver known as portal
tracts. So portal tracts are these areas all throughout the
liver where an artery and a vein and a bile duct can be found

that enter and exit the liver. And those areas, when you have
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many types of hepatitis, not all, but many types of hepatitis
| are the first areas that get inflamed. And this means —-
periportal means it’s beyond the portal tract, it’s
,Jperiportal, extending beyond the portal tract.
Q Okay. This is still within the liver, though.
A This is within the liver. This 1s a
microscopic portion of the liver, right.
P Q Now, you said, if I understood you correctly,
IFthat you don’t know that this was caused by hepatitis C; is
that correct?
“ A I can't say that all that fibrosis was caused
fl by hepatitis C, no. It would be very atypical.
Q You’re famjliar with the medical records of
Mr. Meana?
P A Yes.
r ) You’ve reviewed all the pre-2007 September
medical records available; correct?
F A I’ve reviewed what I was given. That’s what I
!lreviewed, yes.
Q Well, what were you given?
p A I was given not that many medical records
lprior to September 2007. There were a few medical records
from his primary care doctor, and there was maybe one or two
Flsets of labs in there. 1 don’t have records going further and

prurther back.
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Q In the medical records you saw, limited as
they were, did you see any evidence that he had fibrosis,
liver disease, anything like thet? Any of his labs or
llreports, anything like that?

A Ycu can only tell that by liver biopsy, which

he hadn’t had.

Q I'm asking ycu based on the liver studies,

whatever you saw as part of the medical records. Was there

any evidence at all that he had any kind of liver disease

prior to September 20077
I A There was evidence of liver disease, which
were these dilated extra hepatic bile ducts, or & process that
could affect the liver. Fibrosis you need a biopsy. I can't
“ say whether he had fibrosis or not.
@) Sc the extra hepatic ducts, and that was in —-
A June.
0 — June of 2007. I'm putting that up right
now. June 2007 report; correct?
A Yes, a report of a CT scan, I believe.
Q And do you see where it says CT scan of the
Ilabdomen?
A Yes.
0) Now, the part that you mentioned that was
“ significant to you I’ve highlighted here. It says distended
extra hepatic bile ducts, distal obstruction is not excluded,
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changes of cholecystectomy. Do you see that?
A Yes.
il Q Sc extra hepatic means what? Outside the
j{ 1iver; correct?
A Yes.
0 And bile ducts -- and it says cistal
]

cbstruction on this. Let me cc briefly again. Distal

cbstruction is not excluded. What -- what does that mean,

distal obstruction?

A That means an obstruction beycnd where the
bile ducts are dilated. This scan cannot exclude that.

Q ‘ Okay. So that would be even further away from

Il the liver; correct? An obstruction potertially?

il A In the bile ducts cutside of the liver, yes.
" 0 Now, what would cause the bile ducts to
dilate?
A Oh, it could be a stricture, it could be a

stone, it could be a tumor, it could be things that are
Iunusual, it could be congenital, there could be many, many
’ causes.

0 But outside the liver; correct”

A But when you have bile ducts dilated outside
the liver, it’s connected to the liver. You can’t image the

§
f interior hepatic bile ducts with this type of scan, so you

" can’'t look at those.
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Q Not my question. The obstruction was away
from the liver causing the actual dilation; correct?

A That would be most consistent with this, yes.

0 Sc the dilation didn’t come from something
inherernt within the liver according to this report; correct?

A Inherent within the liver? ©No. But 1it’s part
cof the biliary system that drains the liver.

Q Any indication from this report that there is
actual liver disease other than the dilation caused by an
obstruction away from the liver?

A Well, this is not the type of test you would
do to cetermine that, so I can’t say.

0 Sc when 1 asked you if there was any evidence
of any liver disease or anything related to it before
September of 2007, you pointed to this. So I want to know
what part of this you’re saying shows liver disease in Mr.
Meana.

A I'm Saying.that the extra hepatic duct
dilation sugcests there’s an obstruction. An obstruction can
cause, or a subclinical obstruction, damage to the liver over
time. But this test did not lcook for that specifically.

0 Sc there is no evidence that you reviewed and
had access to that showed any evidence of liver disease prior
to September of 20077

MR. SANTACROCE: I'm going to object to his
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categorizing that as evidence. It was a medical record. I

think he just misstated.

THE WITNESS: 1 can —-—
THE COURT: -- suggesting —-—

THE WITNESS: Sorry.

“ process that can affect the liver.

BY MR. STAUDAHER:

the liver latexr?

A Later?

0O Than this.

A Or at this time. I don’t
Q I'm going to ask you this

there any evidence at all of active liver
before September cf 20077

A 1’11 answer it again just
evidence of a process that can affect the

" 0 Sc the answer is nc?

“ THE COURT: Overruled.

" KARR REPORTING, INC.
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i THE COURT: Well, no, he said he can —— he’s —-—

Il that’s overruled. He can answer if he’s seen any evidence --—

THE COURT: -- liver disease prior to 2007.

" THE WITNESS: I can say I’ve seen evidence of a

Q Later; correct? A process that could affect

know.
the third time. TIs

disease at the time

by saying I can see

liver.

MR. SANTACROCE: Objecticn, Your Honor.

P You can answer. Is the answer no?
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BY MR. STAUDAHER:

Q Yes or no?

A And I think I’ve ——

Q Yes or no?

A —— given my answer. You cannct look at the

liver itself with this test.

Q That isn’t my questicn. Is there any evidence
cf disease?

A Yes, of bile duct disease there is evidence.
Yes.

Q Now, have you —- have you heard of —— well, 1
think you’ve mentioned them, benign cysts in the liver and the

kidneys and things like that?

A Yes.
Q And benign tc you means what?
A Benign usually means it's not causing any

significant problem. In cancer it’s not a cancer. It’s a

Flnass that doesn’t grow or metastasize.

0 In fact, in kidneys, over —— people over the
age of 50, typically half the people will have a cyst in their
kidney; correct?

A I don’t know the number, but it’s not uncommon
to have kidney cysts.

Q Nothing to do with any disease process, it

just happens; correct?
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A It’s an abnormali process, but it’s not serious

and not significant.

) What about the liver? 1Is that something that
happens congenitally? It just -- it Jjust happens, it doesn’t

cause any real prcblem?

A People may have benign liver cysts for sure.

9 You were askec about interfercn. Do you
recall that? Interfercr ribavirin, 1 think, was the
combination that you actually studied?

A Interferon—-alpha, peg interferon-alpha is what
we use to treat hepatitis C, vyes.

Q And you studied that back when?

A Oh, I mean, I’ve been using it clinically for
years. The clinical trials I did were probably in the very

late '80s to early “90s.

Q Have you done —-—
A I take that back. 1 take that back. I'm
sorry. It would have been the —-- I was at Columbia in ’95.

Tt would have been the late ‘S0s to around 2000.

Q Because I’ve got ycur reports, your studies,
if you want to lock at them. Would that help?

A Ne, the dates were in the late “90s where I
did interferon and ribavirin.

Q Okay. Late ‘S0s. Sc as far as those studies

are concerned, what -—- what were you studying? What were you
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doing?

A Treating hepatitis C.

o) And -- and what did you find? When you ——
when you said that you treatec, I mean, are there different
effects on different genotypes of the virus, I mean, as far as
how well it works?

A Interferon-alpha and ribavirin, pecople with
genotype 2 and 3 respond more commenly than peopie with
genotype 1 infections or genotype 4 infectioné, which are
extremely rare.

O Which, in the scheme of things, a 1, 2, or 3
is going to respond less effectively?

A Well, genotype 1 probably responds to that
treatment 40 to 50 percent of the type than gerotype 2 and 3,

closer to 60 or 65 percent at a time.

Q Okay. So we'’ve got Mr. Meana as genotype
what?

A He was la, I believe.

Q So he would fall under that 40 to 50 category?

A And looking at the general population for

chronic hepatitis C, vyes.

Q So if I understand you correctly, 40 to 50
percent of the people that were —- had his genotype will
respond positively to interferon therapy; is that correct?

A With chronic hepatitis C, ves.
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Fl 0 Yocu mentioned acute. What is your definition
of acute hepatitis?

I A Acute 1s hepatitis lasting less than six
months. That’s a generally accepted definition.

c after six montnhs we’re at the chronic

2]

I v

II A You call it chronic. It’s somewhat arbitrary,
but that’s the accepted term.

FI 0 Now, within that time window, is that when
people usually will exhikit symptoms if they’re going to

" exhibit symptoms?

A Interestingly, most people with chronic

" hepatitis C don’t exhibit —-

Q Ne, I'm ——
I A —— symptoms.

) —— talking about acute. I'm sorry. The acute
llphase.

A Oh. Interestingly, most people with acute

'hepatitis C don’t develop symptoms. But the cnes who do, it's
F roughly from a month or two after infection up to about six
Ilnmnths after infection.

o) Sc the window would actually —— for that acute

time, when you said would be the most effective at treatment

il would be when people are exnibiting their symptoms then

primarily?
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" A Well, the truth is actually the sooner you
start treatment after an acute infection the better. There’s
not a lot of data that looks at if you start seven months or
eight months or ten months or twelve months, but the general
ft consensus is the sooner you start treatment after an infect,
the better the chance of response.

o) So vyou, as a person who has studied this,

vou’re a hepatologist by trade, essentially; correct?

A Yes.

0 And that’s what your specialty 1s?

A That’s what I do clinically, vyes.

Q Knowing that someone like Mr. Meana with Type

la serotype virus, the response rate in the 40 to 50 percent
range for that, can you say that Mr. Meana would have

i
responded pcsitively to that -— to that therapy if he had been

“ able to tolerate it?

A Okay. Just a correction, genotype virus, not
serotype.
Q I'm sorry. Did I say that —-
A We don’t serotype ——
i Q —— incorrectly?
A —— the virus. 1 can only say he would have

roughly a 50 percent chance perhaps if he were treated earlier
better because there just are data that suggest the earlier

the treatment the better. But I can’t give an exact number.
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Q Sc he’s got maybe a 50/5C chance at even

having it have any effect at all on him?

A I think he has & chance of responding to
treatment that was —— I would put roughly in the 50 percent
range.

Q And there’s cleearly side effects related to

that treatment?

A Scre peop.e have side effects, some people
don’t. Most people who are treated go through it without
having to stop the treatment.

0 Ncw, related to that, are neurologic
conditions —— I'm nct talking about related tc the end stage
liver failure that causes the toxins and the encephalcopathy.

I'm talking about in gereral the virus itself and the

treatment, interfercn with —— what was 1t, ribavirin?
A Ribavirin.
Q Ribavirin.
A That’s okay.
Q With the treatment and —- and the actual

infection, were you saying that there is no mental component
to this that can be affected, that the virus doesn’t affect
the brain at all?

A The virus doesn’t affect the brain, nc. And
also I was saying there’s no dementia, was the question I was

asked.
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Q Oh. I'm sorry. So —- well, let’'s -- let me

follow up with that. No dementia.

A No.
Q And the virus does not affect the brain?
A The virus itself dces not affect the brain.

You carnot find hepatitis C in brain cells or in the central
nervous system.

0 I’ve got four articles here ancd I want toO ask
you if you’re familiar with any of them. The first one, 1t
was published in Metabolism and Brain Disease, and it’s
entitled Hepatitis C Virus Infection in the Brain. Have you
ever read that article?

A I haven’t read it. May -— may I see 1it?

You’re asking me —-—

Q Sure.

A —— to comment on things —-—

Q Absolutely.

A —— I’ve never seen.

Q 1’11 give you a copy. Have you ever seen that
one?

A No, I haven’t seen this.

o) Okay. I’ve got ancther one here called

Emerging Evidence of Hepatitis C Virus Neuroinvasion. And
1’11 give you a ccpy of that one, tooc. I’'ve got ancther one

here called Hepatitis C Virus Neuroinvasion Tdentification of
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Infected Cells, Journal of Virology. Anc one last cne. It’s
entitled Hepatitis C Virus Infecticn and Health Related
Quality of Life.

Now, that last one was in the World Journal of
Gastroenterclogy. The next cne was in the Journal cf
Virology. The next one was in the Journal AIDS, and then the
last ore was in the Metabolism and Brain Disease Journal, as
well. A1l of those related to actually infecticn in the
brain, virus getting into the brain. You say you're
unfamiliar with this at all?

A Hepatitis C virus does not infect brain cells.
You can show me all the articles like this you went. This
does not prove anything. These are publications that are
suggestive.

) Suggestive. If we go to the cne entitled
Hepatitis C Virus Neuroinvasion Identification of Infected
Cells, just look at the abstract. 1 know you havén't had a
chance to read the whole thing, but take a moment and read
that abstract and tell me again if you believe that that —-
there’s no evidence whatsoever in any peer reviewed journal
that there’s evidence of an infection of the virus hepatitis C

into brain cells.

A I'm going to need a moment LO ——
Q Sure.
A —-— read this.
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Q Take a moment.

A [Witness complied]. Okay. I’ve glanced
through it.

Q Okav. And the other two, the one that says

Emerginrg Evicence of Hepatitis C Virus Neuroinvasion, and also
the one that says Hepatitis C Virus Infection of the Brain, 1if
vou want to just lock at the abstracts of those briefly
because it talks about the same neuro-cellular invasion in the
brain, all three papers, three different journals.

A Which was the other one you were talking about
now? 1'm scrry.

0 Hepatitis C Virus Infection and the Brian, the
Metabolism and Brain Disease Journal, and also Emerging
Evidence of Fepatitis C Virus Neuroinvasion in the Journal
AIDS, 2008 and 2005 respectively. Actually, published in 2009
cn the first one, 2005 on the second one.

A On this one I do not have the entire paper, I

don’t believe.

0 Which is that?

A Hepatitis C Infection and the Brain.

Q 1’11 let vou have my CoOpy.

A Okay.

0 Okay. Do not all of those, all three of

those, those last three that I gave you, indicate the

astrocytes, macronuclear invasion of the virus into the brain,
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actually into the brain?

A I would say these three papers prove nothing.
These are suggestive papers in seccond or third tier journals
that just pcint towards more research. This is not generally
accepted in the medical community.

Q Sc the Journal of Virolocy and AIDS and also

the —— what was it the, World Journal of Gastroenterology, the

—— what was the last one? Brain Metabolism -- Metabolism and
Brain Disease, you don’t consider those peer reviewed journals
to be any evidence whatsoever of hepatitis C virus infection
in the brain or proof thereof?

A Any suggestive evidence whatscever, or does
this conclusively prove that hepatitis C virus can damage the

brain by infecting it? Those are two very different questions

for me.
Q Well, does it revise your opinion at all —-
A These papers —-—
Q -— seeing that there’s some -- there’s some

literature out there on this very subject?

A No. In fact, I —

Q Because you were fairly unequivocal that there
was no evidence whatsoever --

MR. SANTACROCE: Ycur Honor, I'm going to ask him to
finish his last answer.

THE COURT: Yeah, let him.
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Ycu can finish.
THE WITNESS: Well, may I read a few things from
these papers?

BY MR. STAUDAHER:

) If you wish.

A Because vou’re asking me'—— |

o) Go ahead.

A —— to look at abstracts and titles. 1In fact,

lock at Hepatitis C Infection and the Brain, their last
paragraph. This still hypothetical scenario connecting HCV
infection and functional CMS changes could be summarized as
follows. This still hypothetical scenario. QOkay. We're
dealinc with hypothetical here. Okay.

In your prestigious journal Metabolism and Brain
Disease, which I’ve never heard of before, while the HRQL
reduction in depression may be discussed as caused by multiple
factors, blah blah blah —— here we go —-- it is suggested that
alterations in brain function also play a role. I mean, these
are the type of literature that are small studies, suggestive,
ch, we did microcapture microscopy and we were able to amplify
hepatitis C virus RNA from a few brains.

That is a far cry from saying that hepatitis C virus
infects the brain. Now, I'm a peer reviewer for many
journals. T'm an editor of medical journals, an editor of a

scientific journal. There is a big jump from saying this
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proves anything to that this is suggestive —— some suggestive
'laboratory test.

Q Fair enough. So when it talks about detected
CD69 positive cells and HCV RNA also found in astrocytes which
| are cortained in the brain; correct? It’s talking abcut the
HCV RNA is contained in the astrocytes within the brain. Does
| that not mean that it’s in the brain?
| A Can I say that from this? Absolutely nct. DO
I know he’s actually looked at astrocytes? Dc I know there
was no contaminating cells in the sample? This is just not
nmainstream accepted medical stuff. This is suggestive stuff
from a few laboratory experiments. I can tell you that’s how

the medical literature works. You make an opservation, you

publish it, it needs further testing. You won't find this in

a review in a New England Journal of Medicine. You won't find
this in a textbook. This is very early suggestive stuff that

imay very likely be wrong. That’s all I can say about these

| was no literature at all, isn't that fair?

papers. I'm sorry.

Q Well, you did say just a moment ago that there

| A Well, we have to talk about literature at all,
or —— I'm sorry, maybe I'm saying is this literature that
makes people believe this to a reasonable degree of medical

| certainty or probability?

{ 0) So the public —
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A This is just a paper describing some
experiments. That’s different than proving cause and effect
or anything.

Q Sc the public medicine welsite, which is where
these came from, which is where a lot of journal articles
reside, you don’t think that that’s -- that’s an outlet for
lwedical providers for people looking at this to see whether or
l not there’s any validity to it?

J A I guess — I'm sorry, sir. I cuess ycu don’t
llunderstand peer review in the medical literature. I'm very

i'sorry. You publish things that are not necessarily facts.

You publish observations. This is science. You make an
observation. You amplify RNA from a cell from somebody’s
prain. More people have to do it. Have I seen a bigger
series? Have I seen a paper in nature saying that hepatitis C
virus conclusively infects the brain? Based on observations

published in these small journals we have now proven. That’s

llhow medicine works. Not vyou get a paper from ——
Q Fair enough.
“ A —— this journal published in China and tell me

1 it’s proof. TI'm sorry.

Q Is that journal published in China?

A This is a Chinese journal, the World
Journal —-

Q And you’re familiar --
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A — of Gastroenterology.
Q — with it?
A Yes, I am. 1 even was on the editorial board
for awhile cr something.
" 0) Oh, you were even cn the --
" A Yes.
Q —— editorial board of that journel.
" A That’s right.
" Q This obscure journal that 1s worthless —-
A And I'm not saying —-
“ Q — as far as the scientific —-
A I'm‘not -
" 0 —— community 1s concernec?
A And that does not mean everything is right in
there.
Q But you’re on the editorial board; right? Or
you were.
A To help keep —— to try to help keep papers out

P that weren’t right, except I didn’t review every one of them.

Q Okay. But you —-
“ : A Okay.
Q —— were on the editorial board of that very

" journal that I brought up to you.
A The journal where I tried my very best to keep

llpapers out that were not based on solid scilence.
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FI Q Fair enouch. You -- not based on sclid
science. I'm glad you asked —— you said that because in the

l case that you —-- that counsel asked you about that you
actually came in and testified in this —-- gave a deposition in

Plthis particular city; correct? Related to a non-genetically

matched patient?

~

A An allecec nepatitis C infection, yes. I

testified in one case of that.

Q Okay. And in that you said that the patient
Ildidn’t get hepatitis from the —- from his colcnoscopy;
correct?
A As best as I was able to tell from looking at

Flall those records, I couldn’t say to a reasonable degree of
lmedical certainty that it did.

r Q What was your scientific basis for that
lldetermination?

A T haven’t loocked at those records and I

haven’t looked at that report in a long time.

Q I’ve got your deposition. Would you like to
see 1it?
" A We can c¢o through the deposition line by line
if you like. I mean ——
l THE COURT: Well, no ——
! MR. SANTACROCE: Your Honor ——

“ THE COURT: — we can’t.
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MR. SANTACROCE: —- I'm going to —-

THE WITNESS: I mean, I just felt there was no
evidence.

THE COURT: But if Mr. Staudaher wants to ask you
lock at it to refresh your recollection, he’s welcome tc do
that.

BY MR. STAUDAHER:

Q Specifically in that deposition did ycu not
say that you believed that there was no connection, that there
was no connection from a scientific or whatever your
perspective is, that the person had hepatitis derived from

that clinic?

A That person?
Q Yes.
A That person, if I remember correctly, there

was a large window where he may have contracted hepatitis, a
several anth window where anything could have heppened.

) Well, was it not true that even a few weeks
before he had had a negative study or a negative test for
hepatitis C?

A I can't remember how many weeks before.

Q But you definitively said that he did not get
it from the clinic, did you not? |

A I said to a reasonable degree of medical

probability I couldn’t say he got it from the clinic.
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Q And other than that clinic, according to the
records you reviewed, there was not a single other risk factor

that you identified, isn't that correct, other than the

clinic?
A I didn’t identify the clinic as a risk factor.
0 Oh, I forgot. You didn’t identify them, but
I'm saying there were no — taking the clinic aside, there

were no other risk factors that you identified?

A In that case, I don’t remember. I can look at
my report and see what I wrote in there.

Q Do you recall where it is in your deposition,
because I can help you with that.

A Yeah, I —

Q And I believe that if you go to page 13, and

you can read as much of it before and after as you need to get

context.
A Page — I'm sorry?
Q 13.
A [Witness complied].
o) And then I want you to hop forward to 24.
A Well, it’s kind of hard to hop forward.

MS. STANISH: Your Honor, may we approach?
THE COURT: Sure.
(Off-record bench conference.)

THE COURT: All right. Mr. Staudaher.
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BY MR. STAUDAHER:

Q Now, when you said before that you did not
“ exclude that —— the person who had gotten hepatitis C at the
clinic on 13, do you actually say that you do rnot believe that
he got hepatitis C at the clinic?
il A I think I say here he contracted it sometime
in a time span roughly six mcnths before that time cr from
going back a couple of weeks before that time and I think that
there's many possible ways he could have contracted because,
and I cdon’t believe it was from a colonoscopy.

Q Okay. The colonoscopy is —— maybe I misspoke.
I guess it could have happened &t the clinic, but nct from a
cclonoscopy according to you; correct?

A Well, it didn’t happen from a coloncscopy. I
think I can say exactly what I said here. There are many
it possible ways that it could have happened.
Q But not from a colonoscopy; correct?
“ -A From an actual colonoscopy, nc. 1 mean, I'm

sorry. I have to read.

Q Read. Feel free.

A I can't take a sentence out of context and —-—
" Q That’s why I said read as much as ycu wish.

A [Witness complied]. As far as I can tell, he

was not infected at the clinic.

Q Okay.
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A That’s all I can say.
Q And your sciert:ific basis for that was what?
A The lack of any evidence that he was infected

il at the clinic. Can you tell me evidence that he was? 1
haven’t seen any.

i THE COURT: All rignt.

Il MR. STAUDAHER: All rignt. I'1l move on, Your

I Honor. 1’11 move on.

BY MR. STAUDAHER:

0O I want to move to a different case. Sears v

Foote Hospital, dc you recall that case?

A Wew. That was quite some time ago, but I -——
Q It dealt with —

I A —— vaguely remember.

“ Q —— endoscopies; right?
A Yes, it did.

|
r Q Okay. And scopes were —-- people, at least
three, I think, or so were coming in complaining, oOr at least

" alleging that they got their hepatitis C infections from the

scopes.
A As best as I can remember that, vyes.
0 What was your opinion in that case?

" A Well, I looked at a few cases, and one had a
blood transfusion as an infant. There was another cause of

Il hepatitis C. I cannot remember the other two. One was
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somebody who was incarcerated and was ihjecting himself with
" different dyes and sharing needles to tattoo pecple. 1 can't
remember the other case. BRut those cases there was no acute
| hepatitis C and they all had other risk factors for hepatitis
" C.
Q But you stated that it was not from the

" scopes; correct?

I A It absolutely wasn’t from the scopes in those
cases.

“ Q You mentioned incarceration. Did you not
involve —- or were you an author on a paper involving whether

or not it was éppropriate to give interferon therapy to
incarcerated persons or to wait because 1t doesn’t -- I mean,

there’s a window of time that you have that it’s not going to

cause a problem?

A In chronic hepatitis C, yes.
0 Well, after —-
“ A People ——
0 -— six months you’re into chronic; correct?
A | No, no, no. You’re playing with words a

little bit. I said the sooner you’re treated, the better.
But if you’re someone who has been in jail and you’ve been
infected for 10 or 15 years waiting a year or two 1isn't going
f| to matter. But if you’'re in jail and you’re infected six

months, seven months, eight months, ten months, there may be
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reason to do that. That -- that was dealing strictly with
pecple who were lcng term infected.
o) What about people that would have been in Zall

that might be having some symptoms?

A I didn’t comment on that in that paper.

Q Well, I'm asking you.

A Having symptoms or get acutely infected in
Jjail?

0 I'm talking about cirrhosis, things like that,

direct causes.

A Well, once ycu have cirrhosis, that’s —
you’re having symptoms from it, the treatment may nct dc that
much. The goal of treatment is to prevent getting
complications of cirrhosis.

Q Sc back to this exhibit, and this is the
defense exhibit. And T think it’s DD whatever it was, DD-1.
In this particular case you say that once the cirrhosis or
fibrosis or whatever is onboard that it’s not really effective
to have the treatment anymore; correct?

A Once you have established cirrhosis and

complications, the treatment doesn’t help that much.

Q So we’ve gone from our 40 to 50 percent down
to what?

A Sorry, I don’t understand.

Q Well, you said that in somebody with genotype

KARR REPORTING, INC.
191

008988




10

11

12

13

14

15

16

17

18

19

24

25

la that they would have a 40 to 50 percenrt, 45, 50 percent.
You said, I think, 50 to be fair. 50 percent chance of
getting benefit from that therapy.

A Of being curec by that therapy, ves.

Q Okay. Somebocy wne starts to have cirrhosis
or signs of cirrhosis, where coes 1t drop down to as far as
affectivity of any treatment?

A Oh, I don’t know the exact nurbers, but you
lose some efficacy once there is histological cirrhosis.

Q In this case there is histological cirrhosis
here, at least development of that; isn't that correct?

A No, that doesn’t matter. I say when there 1is
established cirrhosils, whether there’s Stage 2, that’s not
going to really change the effectiveness that much. That’s —

Q But this is histolcgical result, 1s it not?

A Fibrosis. This is not cirrhosis. You were

asking me about cirrhosis.

Q Oh, that’s gcod. That’s good. Okay. So
fibrosis.

A Yes.

Q What’s the difference between fibrosis and
cirrhosis?

A Oh, as I explained before, fibrosis is scar

tissue that forms in the live. Cirrhosis is a very advanced

stage of liver disease where you have regenerating nodules of
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liver cells with scar tissue all around those nodules. So

fibrosis is just a scar tissue itself. Cirrhosis is very

advanced fibrosis with abnormal regeneration of the liver.
Q And you said -- when was the first time you

saw this document here?

A T den’t remember.

o) Today?

A Ch, no. No, I saw this at least a few months
ago.

o Those documents that are sitting right up

there, those medical records from the Philippines, when was
the first time you saw those?

II A I saw those a few months ago. Although, I
shculd say 1 saw a clearer ccpy today. The copy I was
provided with was a little bit hard to read, but I had seen
‘lthose records befcre, too.

Q But you reviewed those literally before you
" came and testified today; correct?

A Ne, no. 1 reviewed these records, I don’t
" remember the exact date, but one or two months ago. I just
o) But most recently you reviewed them just

" before you testified?

A Just to make sure that there was nothing

missing from the copies that I received, there was really

nothing significant missing.
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I

Q In Defense Exhibit DD-1, you indicated that
what’s listed there, the chronic hepatic ——- hepatitis,
clinically hepatitis C with moderate activity, Grade 3/4 and
periportal fibrosis and mild microvesicular and macrovesicular

steatosis; is that correct?

A Steatosis, yes.

Q Steatosis, which i1s a —-

A Fatty liver.

Q —— fatty liver. Right.

A Right.

Q Now, with regard to the next portion, I mean,

you said that the circle part, that there is no way to
determine that that —— the hepatitis C infection has anything
to do with that; correct?

A From —— I'm sorry. I didn’t —--

Q That the hepatitis C infection had anything to

do with that.

A Had anything to do with what? The —-
Q What’s listed there, the diagnosis.
A The steatosis?

Q No, all of it, any of it.

A I didn’t say that.

Q Oh, I'm sorry.

A I said —

0 What did you say?
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II A | I said he had chronic hepatitis that
clinically was hepatitis C. And then I said he had periportal
I fibrosis, which may have been from hepatitis C or other
causes, and he has another insult in his liver, which is the
llfatty liver.
I Q Okay. And that one actually has -- is the
only one that says mild, is it not?
A Tt’s mild.
Q Okay. It’s mild. Now, when we go down here

to the lower portion of this under comments, pertinent

lllaboratory values found within Qwest Diagnostics Laboratory

are as follows. Do you see that?
“ A Yes.

0 And it’s got a date, 6/3/2008. So that’s
before this study on 7 —— it was — I think the sample was
taken 7/25/2008; correct? Dces it say that?

A This was 7/25/2008.

Q Sc go down there and look at that, each HCV

RNA PCR quantitation at, it looks like 8,850 international
“ units per mil; is that correct?
A Yes, 1 commented that when I talked about this

before. I saild there was some data showing that he had

hepatitis C virus RNA at a low viral load, yes.

" o) And it’s PCR quantitation which means that

somebocdy did what?
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A Oh, you want me to explain --
Q Sure.
A —— how PCR is done? So the virus is an RNA

virus. There’s an RNA genome. We have DNA. The virus has
RNA. You have to take the RNA and convert it to DNA in one
l‘reaction, and then there’s a reaction called PCR where you can
iam.plify the DNA and you can semi-cguantify how much virus is
present in the blocod. And in this case this would be a
| relatively or quite low value of 2,850, but the hepatitis C

virus RNA was present in his blood.

0 Sc when it says here guantitation 3.9 lcg,

what does that mean?

A That —— that’s —— to the 1C. 10 --
0 So it’s 10 to the 10 —

A — 10 to the 3.9.

Q —— to the 10 to the 107?

A No, 10 to the 3.9. So it’s a little

different. I mean, if you take that, I con’t know, that would
come out to maybe 10,000. No, it would come cut to §,850;

right? Because that’s the same number.

Q And if you move across here, again, 1t says
genotype la.
" A I think that’s been established, yes.
I Q Okay. No question that there’s at least
il genetic linkage in this particular case; correct?
“ KARR REPORTING, INC.
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A There’s —— I can tell from this there’s
genotype la virus. What do you mean by cgenetic linkage?
Q You’re familiar that there was a genetic link

l|in this case for this particular patient?
A Can you ask me & mcre specific questicon?
Q Are you aware that there was a genetic link to

a source petient in this particular case —-—

A Oh, I'm —
| ‘

Q —— with this —— with this particular patient?
|
l A I'm aware locking at data from the Southern

Il Nevada Health District and the CDC that there were several
llpatienis on that day that had genetically similar isolates,
yes.

Q Ncw, with regard to the —- the test here, I
|| mean, clearly there’s evidence of disease that you even
acknowledge could be caused by hepatitis C; correct?

A Well, T don’t think you can get Stage 2
f'fibrosis after just 10 months of hepatitis C.

” Q In the medical recocrds that you saw before
September 2007, did you see any evidence of anything that
r could have led to this? We’re talking about alcoholism,
infections of other kinds, whatever.

A Nc, the — the bile duct obstruction and also

the fact that he had microvesicular and macrovesicular

steatosis here, he may have had that for quite some time.
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Q And you’re not a pathologist; right?
| A I look at liver bicpsies, but I'm nct a
l| pathologist.
o Okay. Do you feel competent to opine as to

cause of death when looking at reccrds that two coroners, two
medical examiners looked at?

A I feel competent to opine on cause cf death
because I’'ve looked extensively at these medical records.
I’ve looked at their reports, and I’ve looked at the death
t certificate, vyes.
“ Q Extensively at medical records that —- which
medical reccrds are we talking about?

A The ones that I mentioned when we began today.
L Q Did you not say that it was relatively sparse,

il the medical records that you had?

' A I looked extensively at what I had, and it
| was ——
i 0 okay .
A As far as I —
i Q So even if you didn’t have very much, you

loocked at it really heard; is that right?

A As far as I know, it’s the same medical
records that these pathologists locked at. If there’s other
ones, I assume they would have been given to me. Are —— are

there other medical —— I guess I —
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Q I don’t know.
A -— can’t ask questions, but —-
Q I don’t know what you actually looked at.

With regard to the kidney, I want to ask you about an issue
related to that that you testified. Already we’ve established
that little cvysts, benicn hepatic or renal cysts, they don’t
really cause an 1issue; correct?

A The cysts in this place were not a major
contributing factor, if at all. I ——

Q Sc the cysts don’t cause any issue.

A That’s true.

THE COURT: Let him finish.

MR. STAUDAHER: 1I'm sorry, Your Honor.

THE COURT: Did you finish?

MR. STAUDAHER: I'm sorry to the witness.

THE WITNESS: I said that’s true, the cysts that
were found on the radiology scans were not major factors here.

BY MR. STAUDAHER:

Q You said that one cf the concerns that you had
was the benicn —— benign prostatic hypertrophy; correct?

A It could be a concern, yes.

Q That it might cause backing up of the urine

which might affect the kidneys, that kind of thing?
A Yes.

Q If you have backing up of the urine into the
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kidneys, what do you get as a result, typicaily?

A You can get infections, which he possibly had,
but over long term you can get damage to the kidneys.

Q In what form? I mean, what dc you usually see
as a harbinger before the damage occurs?

A Well, I'm not a kidney pathoiccist, sc I don’t
want to cet into the details of what can happer, but as an
internist I know having chronic kidney obstruction you can get

kidney disease.

Q Do you see things like hydronephrosis?

A You might see hydrcnephrcsis. You might —-—

Q And what is that?

A Hydronephrosis is when the -- the kidney where

the urine is collected expands, and you can see >t perhaps on
an x-ray or an imaging study.

o) Okay. And there was no evidence in these
imaginc studies?

A On that scan, no, but we don’t have any

imaging since then, so I don’t know.

Q Okay. Do you know what hepatcrenal failure
is?

A I know what hepatorenal syndrome 1is.

Q | Okay. Tell me about hepatorenal Syndrome.

A So hepatorenal syndrome 1s when you have a

normal kidney. So your kidney has no structural kidney
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disease. There is no damage to glcmeruli. There 1s no
llnephrosclerosis. There is nc chronic kicney disease. So a

perfectly ncermal kidney in a person whose liver fails, that

kidney can stop werking because the liver fails. Now, if you
changec¢ a person’s liver, the perscn gets a liver transplant,
that kidnev works ncormally. If you take the kidney out of
that person and put into a ncrmel person, and this is a dog
experiment, ycu den’t do that in people, but that kidney works
normally. So that’s when the kidney fails solely secondary to
the liver failing.

| Q Isn’t 1t true that approximately 40 percent of
Ilpatients with combination cirrhosis and ascites, which was the
case in this particular instance, will get renal failure as a
result, and that’s what is termed hepatorenal syndrome?

t A That’s an interesting cuestion because there’s

two types of hepatorenal syndrome. So when ycu put that big
number on it, that sort of literature saying there is a low
grade renal insufficiency that some of them get, but the full

blown hepatorenal syndrome where your kidney completely fails,

that’s a much, much, much smaller number.
" Q But it’s progressive renal failure caused by
liver cirrhosis; right?
" A That —— that can happen in a structurally
normal kidney. Correct.
" 0 And that’s what we actually have here is liver
“ KARR REPORTING, INC.
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failure; correct?

A We have a structurally abnormally kidney,
though.

Q And what are you basing that cff of, again?

A I'm basing it on your —- your coroner and your

pathclogist reports.

Q And which reports were those?
A Those would be ——
Q And read me the grossly or structurally

abnormal results there.

A Okay. So this is the —- okay. This is the
autopsy repcrt from the Philippines. Anc I see here
hypertensive nephrosclerosis kidney. I think the pathologist
from —— from here in Nevada —— 1 can't quite find that cne. 1
think I have it.

Q I’ve got a copy.

A Okay. So this is from the Clark County
Coroner. It says nephrosclerosis, but I think there’s a more
extensive —-- kidney, dissection shows mild to moderate
nephrosclerosis with associated interstitial fibrosis. There
also appears to be mesangial thickening within many of the
remaining glomeruli, as well as the presence of excessive
amounts of proteination and fluid within Bowman’s space.
Occasional foci of interstitial chronic inflammation are

present. There is patchy parenchymal congestion, but no frank
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hemorrhages observed. Occasional foci of arteriosclerosis are
present. So this is describing several structural kidney
Illesions here.

0 Well, aside from the atherosclerotic issue,
the narrowing of the arteries in the kidney, isn’t that --
doesn’t that seem tc match up with progressive renal failure |
due to cirrhosis?

A No. 1 have nephrosclerosis here and
interstitial fibrecsis and mesangial thickening. This 1s a
Ildescription of damage to the glomerulus itself. This 1s not
just arteries being hardening. This is the unit that filters

the blood in the kidney is damaged in this patient.

o) So how does cirrhosis cause renal failure.
I A That doesn’t cause it by doing that.

Q Well, I'm asking vyocu.
II A It causes it by hormonal and blood flow

problems. The kidney is structurally normal. If it was
Ilpurely hepatorenal syndrome and tock the kidney out, the
kidney would not have any of these changes in it. Your
Iglomeruli look completely normal. It’s because you get an

F imbalance of hormones, such as renin, angiotensin,
aldosterone. These are hormones that control blood flow to
the kicdney. You get problems with that and essentially you
get decreased profusion of the kidney because the liver fails.

“ But once you start seeing these things, that’s structural

KARR REPORTING, INC.
il 203

009000




Ne

10
11
12
13
14
15
16
17
18

19

damage to the kidney that probably resulted from years of

hypertension and perhaps resulted from years cf Iow grade

cbstruction.

Q

But your opinion is that the liver had nothing

to do with that?

A

Q

I'm saying he had structural kidney disecase.

I'm not asking vou whether there was

structural kidney disease.

A

Q

I cannot —-

I'm saying the findings in the kidney beyond

the structural disease, i1s there any --

MR. SANTACROCE: Your Honor, I'm goling to cbject.

This 1s getting tc the point of argumentative. It’s been

asked and answered.

THE COURT: Well, let him —— no. He can --

BY MR. STAUDAHER:

Q
liver disease,

A

Is there any portion of the cirrhosis, the
that could have affected that?

That could have? Yes. But can I say that

from looking at the history in this? I don’t know.

Q

Now, you mentioned in the —— in the —- I think

it was the -— gosh, the —-- well, first of all, do ycu think

based on your review of the medical records that he had a

hepatorenal syndrome?

A

I can't say he had hepatorenal syndrome from
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the medical records, not with this degree of structural kidney
disease. Also, the necessary —-

P Q The —

A —— tests for hepatcrenal syndrome —-

THE COURT: Let him finish again.

FI MR. STAUDAHER: I'm sorry.

THE WITNESS: The necessary tests tc diagnose
hepatorenal syndrcme were nct in the labs in the Philippines.
IBY MR. STAUDAHER:

Q The medical records that you have up there,
llspecifically the 4/20 —— this is the second hospitalization,
the one where he died, 4/24/2012, a note indicating that he

i was declared to be in hepatorenzl syndrome —-- in the
hepatorenal syndrcme with associated hepatic encephalcopathy.
rl A Can you show —— I —— I'm sorry. I can't find
l‘that in here.

0 Well, I'm asking —— I’ve given you the date.

!!You’ve got the records in frent of you.

A What was the date?
it Q The date was 4/24/2012.
A Ycu’re coing to have to help me a little more.

I I have doctor’s nctes and nurse’s notes here —-
THE COURT: Mr. Staudaher —-
il THE WITNESS: —- and other notes.

THE COURT: I'm sorry. Now I'm interrupting you.
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THE WITNESS: I'm sorry. It’s okay.

THE COURT: If you'’re aware of where that is in the
record, can you --

MR. STAUDAHER: I know it’s on that date. I don’t

know if it’s ——

THE COURT: —- can you maybe —-—

MR. STAUDAHER: -—— tabbed or not. I can try and
lock.

THE COURT: -- try to kind of facilitate this.

THE WITNESS: There’s doctor’s and nurse’s notes.
I'm sorry.

MR. STAUDAHER: Well, Your Honor, I’'ve got the date,
but it may be the wrong —— wrong one here at the time. So
1’11 look at that for later cn.

THE COURT: Okay.

BY MR. STAUDAHER:

0 If the record had shown that, and we can look
at it another time, but if the record had shown that, would
you —— would that change your opinion at all?

A Well, it would depend how the record showed
that. If it’s just a doctor writing a note, I did see a note
in here at one point that said diagnosis, question mark,
hepatorenal syndrome, that would not affect me at all. If I
saw laboratory evidence, that might affect me, but that’s not

in here as far as I know.
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Q What laboratcry evidence would you need?

A Well, you neec to check the urine sodium and
see 1f he had extremely low urine sodium.

MR. STAUDAHER: Your Honcr, I pass the witness.

THE COURT: All right. Thank you.

Redirect.
" MS. STANISH: May I apprcach?
" | THE COURT: You may. You may move freely.
REDIRECT EXAMINATION
IIBY MS. STANISH:
Q I have the exhibit from the Philippines. Is
l'this —— from your review of this record, was 1t & complete
medical record in your experience? What’s missing, I guess?
I A Again, as I said, that’s not at the standard
l'of medical records we would have at New York Presbyterian
Hospital or most U.S. hospitals. I didn’t find good discharge
||summaries. I didn’t find detailed admission notes. And I
think some laboratory tests that you probably should have done
“ on a patient like this I didn’t see in there.
Q Do you know if there was reference to labs in

—— 1if you recall, was there reference to labs, but the lab

reports themselves were not contained in these records?
A Net that I can recall, no.
" 0 Now, the —— Mr. Staudaher had indicated that

you just had to scurry to review these records before coming
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to testify this —- in the morning today. You were —— when did
you first received these reccrds?

A Sc I actually received two copies of thcse
records. One was a hard copy that I'm going to estimate about
six to eight weeks ago. Then 1 subsequently received &
scannec .pdf of the same reccrds, and some of them were just
difficult toc read. So the only thing I did tocay was
re-review them to see more clearly the pages that 1 cculdn’t
see in the scan copies and photocopies that I had.

Q If you recall, do you remempber if the copies
you received had what we call little Bates stamps showing at
the —— it was discovery provicded by the State?

A I believe that either you or your paralegal
sent a note that said these were providecd by the State, but I
cannot be sure.

0 Do you know if vou have reviewed all the
documents that the State of Nevada provided with respect to
Mr. Meana’s medical records?

A I've —

MR. STAUDAHER: Objection. Speculation. It’s what
he was provided by defense counsel. He doesn’t know what we
provided.

BY MS. STANISH:
Q Were you provided medical records that

indicate —— had Rates stamps on them?
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P A Scme of them at least dicd, yes. And maybe

Flperhaps all of them, but there are Rates stamped records for

sure.

Q With recards tc peer review articles versus
what you refer to as sucgestive articles, can ycu explain why
the three articles that Mr. Staudaher gave you don’t fall into
the category of what’s accepted by -- 1n general by the
medical community? Maybe I need you to explain the standard,
to clarify that for us.

A Well, it’s —— in biomedical research, it’s
very typical that small interesting observations often get
published that are never followed up upon and never proven to
be conclusive. And I would consider these type of
publications in these type of, some of them hichly
sub-specialized journals, and some of them even journals, you
know, that are not of even & middle caliber. I would say
these are at best suggestive.

I mean, these are certainly types of experiments
that you cannot hold to a reasonable degree of medical
certainty or a reasonable degree of scientific certainty.
These are suggestive findings and a few experiments. These
are not in textbooks. These are not in the New England
Journal of Medicine. They are not in nature. They are 1n
science. These are small sugcgestive findings. This is not

where I would base decisions of treating a patient, life and
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death, or in a court determining, you know, causaticn or
problems.
@) But Mr. Staudaher seemed to think it was

significant that you were on the editorial board of one of

those. Can —— can vou explain how these middle —-- what did

you call them, middle range periodicals?
A Middle range Jjournals. Eow’d they get me on

the editorial board?

Q I don’t know. Were you on the editorial board
when it —— that was written?
A I was on the editorial board for awhile. I

was invited to give a lecture in China and I met the editor of
that journel, and he said would you be on the editorial board?
And T said, sure, 1’11 review a few papers a year. And my

cnly contribution to that journal was reviewing a few papers.

Q Did you review that one?
A Ncpe.
0 If you did, would you have let it into the —-

recommended it be published?

A I haven’t read it in its entirety, but I would
say 1 certainly have a lot of questions about it.

Q All right. ©Now, you’re not a pathologist. So
are you sitting here today rendering an opinion as to what
caused Mr. Meana’s death?

A Well, yes, I think as an internist and a
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hepatologist I can review all these records and come to a
conclusion.

Q And explain to us why —— explain to us what
your conclusion is based on that review.

A Well, I think Mr. Meana had several underlying
medical problems. He had medical prcoblems that were affecting
his kidneys from as early as 2006, 2007. He had medical
conditions that were chronic, that were tTo some degree
affecting his liver as manifested by biliary cbstruction, and
also by fat in his liver. He got infected with hepatitis C on
top of that. He became quite sick with both kidney failure
and with liver disease and liver failure. Rut to lcok at all
these records and tc say it was infection with the hepatitis C
virus on September 21, 2007, that led to his death, it’s just
not possible.

Q Why? Isn’t medicine a science of certainty?

A Medicine is a science of propability. There
may bevsome things that are 99.99 percent certain, but not
locking at a complicated patient with multiple problems who
had something happen to him four or five years ago and then
later say, oh, it’s that that killed him. I just —— as a
physician and as a scientist, I cannot do that based on
everything I looked at here.

Q Thank vyou.

MS. STANISH: I have nothing further.
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THE COURT: Mr. Santacroce.

MR. SANTACROCE: Thank you.
RECROSS-EXAMINATION

“ BY MR. SANTACROCE:

) Doctor, Mr. Staudaher askecd vyou about a case
lln@ny years aco that involved scopes where you rulied that out
It as the mechanism of transmission of hep C. Can you tell me a
little bit more about that case, how long ago was 1t? 1 don’t
“ need ar. exact date. Was it like ten years agc”?
ll A It was —— it was rcughly ten years agc, I
would say.
I Q And in that particular case you rulea out the

scopes because the patients or the individuals that were
infected had other possikble means cf catching that disease.
| For example, you said one had blood transfusicn, one, I
believe,

had some shared needles, and the other one ycu

couldn’t think of; correct?

“ A I can’t remember the other one, but I know all
those cases were -- there was no evidence of acute hepatitis C
I infection, and they all had other risk factors for hepatitis
C.

P' 0

a global determination that hepatitis C can’t be transmitted

And in that particular case you weren’t making

|
’ through scopes. That was just a fact specific case; correct?

" A Correct. I was looking at those specific
KARR REPORTING,
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Icases that I looked at.

0 And, in fact, how long can hepatitis C virus
llive in the environment outsice of the human body?

F A Oh, boy. I don’t know the exact number.

i} There is some period of hours or scmething, but I den’t know.
Q We had from 1€ hours to four days. Dces that

" comport with your knowledge?

I A I would not argue with that, but I don’t know
for sure.
“ 0 And it’s a blood-borne pathogen; correct?
A Yes.
i Q Sc that means it passes through blocd, blood

to blood contact?

" A Blood-blood is the only way tc really get 1it,

it 0) And blood lives in fecal matter; correct? Or
can be present in fecal matter?
" A Can be. I would say that would be a quite
low, low, low, low risk way cf transmitting this virus, but
" it’s theoretically possikle.

Q Okay. And it can be passed through —— well,
first of all, vou’re not here to make a determination as to
l‘nechanism.of transmission in this case; correct?

A Correct. I was asked to look at Mr. Meana’s

medical records and comment on his medical history and medical
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condition anc how he ended up.

Q Sc when Mr. Staudaher asked ycu about the
scopes, you weren’t opining in this particular case the
mechanism of transmission of the disease?

A A1l I did when he asked me that is read what I
iihad said in my deposition from two to three years ago in a
different case.

Q Okay. And your —— your testimony 1s emphatic
that hepatitis C does not cause dementia; correct?

A It does not cause dementia.

0 If 1 was a neuropsycholocist and I did a study
cf i9 people and I have had that some sort of correlation
I between hepatitis C virus and that these 19 individuals had
some sort of neurolcgical damage, and then I concluded that
cne of them, at least, had dementia, would that be a valid
study?

A That would probebly not even get published in
some of these journals. There is no controls, there is no
methodology, there is —— it’s never been peer reviewed as far
il as I know, sO, no.

0O Thank you.

THE COURT: Mr. Staudsher.

MR. STAUDAHER: No redirect, Your Honor.
THE COURT: Counsel approach.

(Off-record bench conference.)
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THE COURT: Doctor, I have a couple of juror
questions up here.

THE WITNESS: Okay.

THE COURT: A juror would like to know if Mr. Meana
had not been infected with hepatitis C on September 21, 2007,
can you say thet he would prcbably have died from liver —— I'm
sorry, from liver complications in 20127

THE WITNESS: Boy. It’s just really not possible to
say that based on the records. I mean, I would say probably,
maybe not from liver disease. From kidney maybe, but I —- I
just can't say. That would be speculating.

THE COURT: Okay. And then another juror would like
to know can hepatitis C accelerate existing kicney disease or
liver disease or does it have no effect?

THE WITNESS: Well, cbvicusly, if there 1s more than
one insult to your liver, it can accelerate it. So a classic
example is people who have hepatitis C and also drink alcohol.
They do progress faster. So having two or three different
diseases can make your liver worse than having one disease.
Kidney disease, hepatitis C rarely affects the kidney. There
are rare circumstances where you can get something called
cryoglobulins where hepatitis C can affect the kidney, but
there’s no evidence that he had that and it’s, you know, not
really common. |

THE COURT: Ms. Stanish, do you have any follow up
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to those last juror guestions?

MS. STANISH: Court’s indulgence.

THE COURT: I guess that would be nc.
ll MR. WRIGHT: I'm shaking my head no.

MS. STANISH: Can we gpproach, Your Eonor?

THE COURT: Sure.
MS. STANISH: Thank vou.
“ (Of f-record bench conference.)

THE COURT: Ms. Stanish. Oh, I'm scrry. We need to

wait for everybody to get back to their seats.
FURTHER REDIRECT EXAMINATICN
BY MS. STANISH:
C Dr. Worman, did you review all the medical
records thet cur office forwarded to you?

A Yes.

MS. STANISH: And, Your Honor, may the record
reflect that the medical reccrds forwarded to Dr. Worman were
provided by the State of Nevada and we forwarded all that we
received from them to Dr. Worman.

THE COURT: Okay.
II

MR. STAUDAHER: State will — will take the
representations of counsel, Your Honor.

“ THE COURT: All right. Then that will be reflected
in the record.

MS. STANISH: Nothing further.
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THE COURT: Mr. Santacroce, anything else?
MR. SANTACROCE: N¢, Your BHonor.
THE COURT: Mr. Staudeher, anything else?
MR. STAUDAHER: No, Your Honor.

THE COURT: All right. Docter, thank vou for your

Q)

Iltestimony. You are excused at this time.

ll THE WITNESS: Thank you.

THE COURT: And I'm sorry. We didn’t have any other
{| Juror cuestions? I forcgot to ask.

All right. Thank you, Docctor. You’'re free to

Il 1eave.

All right. Ladies and gentlemen, in a moment we’'ll
llbe taking our evening recess. We will ncot be in session
tomorrow. On Thursday we will resume. I anticilpate that we

Ilwill have the closing arguments on Thurscay, and following

that the case will be submitted to you.

Now, trial is not cver, so obviously the prohibition
about discussing the case or anything relating to the case is
still in effect. You are additionally rem:nded that you are
not to read, watch, or listen to any reports of or
lcommentaries on the case, any perscn or subject matter
r relating to the case. Do not do any independent research by
way of the internet or any other medium, and please do not

" form or express an opinion on the trial.

If you would all please place your notepads 1n your
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chairs. And I forgot to tell you when to come back. We’ll
see you back here at 9:00 a.m. on Thursday morning. 9:00 a.m.
Thursday morning.

(Jury recessed at 4:39 p.m.)

THE COURT: All right. How about 10:30 for us
tomorrcw, oY is that too early?

MS. WECKERLY: No, that’s not too early. I'm just
hoping we can get the proposec defense ones tonight so we can
lock at them.

MS. STANISH: I believe so. You know, we have 15
special jury instructions. Many of them are evidentiary right
cut of the Ninth Circuit pattern bcok. And then it’s really
the elements of the offense relating to the negligent charges
that I think they want to focus on, but we will get those to
them.

THE COURT: Well, thev may want to focus on the ones
from the Ninth Circuit, which by virtue of the fact that you
say ——

MS. WECKERLY: We’re in State Court.

THE COURT: Well, we’re in the —— under the —— by
virtue of the fact that you say they’re from the Ninth Circuit
book suggests we normally, and I'm sure we normally don’t give
them, so, I don’t know, they may have objections on those, as
well.

MS. STANISH: I understand.
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THE COURT: All right. We’ll see you back here

tomorrow at ¢ —- I'm sorry, 10:30.

MS. STANISH: Thank you.

(Court recessed for the evening at 4:41 p.m.)
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we will consider making him an alternate and moving in one of
the others because I don’t want them to start deliberating and
then he leave on his vacation and everything like that. So
those are the only issues I can think of that may still be out
there in the wind.

MS. STANISH: Judge —-

THE COURT: I just want to make sure I'm not
neglecting.

MS. STANISH: You know what, I have to apoclogize 1if
there was something you heard that was offensive. We had a
discussion —-—

THE COURT: Well, that’s fine. You two are free to
discuss whatever you want.

MS. STANISH: No, but I wanted to let vyou know what
we discussed because Ms. Weckerly and I started the discussion
in the anteroom and then we continued it in the courtroom.

And we were discussing the jury instructions. I was
describing for them what I had written so far, and we were
trving to anticipate what issues we would have.

And the issues are, which we may agree on, 1is the
mental element for the criminal neglect statute, and then we
are probably going to have issues regarding the -—— the theft
statute and how toc —— whether the jury needs to be instructed
specially on whether or not to take into account services

rendered, that whole issue that Mr. Staudaher raised. But we
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agree there has to be argument on 1it.
| THE COURT: Right. That’s why I'm saying I don’t
llthink it’s fair to characterize that as an outstanding
decision when there hasn’t been argument on 1it.

| MS. STANISH: No, it’s something that still, you
Fiknow, is ——

I THE COURT: And, tc me ——

MS. STANISH: -- contemplated in here.

THE COURT: —— you know, what do I know, that seems

| to be a relatively big deal, at least with the theft statute.

| T mean —
MS. STANISH: It depends ——
THE COURT: -- on the insurance ——
MS. STANISH: -- on the ——
“ THE COURT: -—- defense it doesn’t really matter,
but -~

MS. STANISH: Correct. The great scheme of things.
Il And then the —-

THE COURT: So, I mean, what’s one more if he’s
convicted. I mean, you know -—-—

'MS. STANISH: And then just to let Your Honor know
what we were contemplating deoing is hopefully having tomorrow
off so that we can meet with Your Honor to do the jury
P instructions. We wanted to know —— that’s why we were talking

about what kind of argument we would expect. And hopefully
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we’ll cet that worked out by the end of the day.

THE COURT: Yeah, I don’t care when you folks meet.
I mean, I would —— if you want to meet tonight, that’s up to
you. If you want tc meet tomorrow morning, that’s up tce you.
I would like to go on the record and settling jury
instructions relatively early in the day, like 10 or 10:30.

So whenever you folks need to meet, you know, 1f you
need to meet at 8:00 to do that or you want tc do it tonight,
obviously I don’t care. What I don’t want to have happen 1is
waiting until like 2:00 in the afternoon to settiing the jury
instructions because there may be typing that needs tc be done
and whatnot.

The Court —- you know, it’s my experience that the
later we wait, the more burdensome it is on the court staff
who then has to do all the typing and corrections. So for
that reason I don’t want us to be here at 4:30 with my staff
having to do all the changes and corrections and everything
like that.

Sc for that reason, it's better if we do it earlier,
that way we can get a cleaned up packet, we can number them,
we can make sure everybody has time to review the changes,
that they’ve been done correctly, and all of those things. So
I don’t want to —— in other words, the whole point ¢f that was
I don’t want to wait until the last minute on cetting together

in the afternoon because I think it could take, based on
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everything else that’s transpired in the case, I think it
could take some time.

MS. STANISH: And what we were hoping is that we
could have the afternoor. off sc that both parties cculd
prepare for closing and then celiver the closing on Thursday.

THE COURT: Right. And you think we can do the
closings and the jury instructions in one day?

MS. STANISH: Well, I thcught we would do jury
instructions tomorrow.

THE COURT: No, no, I meant read them.

MS. STANISH: 1If ycu don’t do the lengthy
indictment.

THE COURT: Yeah, that’s what I was going to say.

Do both sides

MS. STANISH: You already read that.

THE COURT: Do both sides stipulate to the Court not
rereading the indictment and just sayving the indictment 1is
here as part of Instruction No. 3. It’s been read to you
already. And both sides stipulate to me not reading it again?

MR. STAUDAHER: State does.

MR. WRIGHT: Who has to read it?

THE COURT: 1 do.

THE CLERK: It’s an hour and 2C minutes.

MR. WRIGHT: You gct me. 1’11 stipulate.

THE COURT: Mr. Santacroce, do you stipulate?
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MR. SANTACROCE: Yes, Your Honor.

THE COURT: All right. So that’ll save some time,
then. 2And how many proposed instructions including the stocks
does the State have?

MS. WECKERLY: You know, there really aren’t that
many. 1 didn’t number them. But when you take out the
indictment it’s substantially smaller.

THE COURT: Okay.

MS. WECKERLY: So I think that -- I understand there
will be argument on the instructions, but there really aren’t
—— there’s probably less than 30 substantive instructions, or
mavbe right around 30.

THE COURT: Okay. So —- and both sides, we think we
can do all the closings on — in a single day?

MR. WRIGHT: Yeah.

MS. WECKERLY: Sure.

THE COURT: Well, I don’t know. I mean, I don’t
know 1f, you know, somebody has got a three and a half hour
FPowerPoint. |

MS. WECKERLY: Not yet.

MR. WRIGHT: 1 don’t PowerPoint.

THE COURT: Okay. So then they’ll start Friday, so
that takes care of the issue regarding Juror 7. That gives
plenty of time for him to deliberate and all of those things.

And I think those were the only things that we needed to
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discuss at this pbint.

MS. STANISH: Okay.

THE COURT: All right.

MR. STAUDAHER: We’re to be back, Your Honor, at
what time?

THE COURT: I told them 1:30.

MR. STAUDAHER: 1:30? Okay
l THE COURT: ©Oh, should we do the Fifth Amendment
admonishment, or do you gquys want to do that after lunch?

MR. SANTACROCE: Whatever you prefer.

THE COURT: Let’s do it now.

All right. We’1l start with Dr. Desai. 'Everyone
F,listen carefully to make sure I cover everything. I do it
from memory.
" Dr. Desai, I need you to stand up, please. And I
need you to respond out loud to the Court. If it takes you

some time to speak, that’s fine with me. Okay?

All right. Dr. Desai, ycu -- do you understand that
you have the right to take the stand and testify on your own
il behalf? Do you understand that?
THE DEFENDANT DESAI: No.
THE COURT: All right. Have you had an opportunity
llto discuss his Fifth Amendment right with him, his right to
testify and his right not to testify?

“ MR. WRIGHT: Yes.
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THE COURT: All right. Do you want additional time

to go over those rights with him?

MR. WRIGHT: No, it doesn’t —-

I THE COURT: Okay.

MR. WRIGHT: -- change anything.

THE COURT: We’ll go over those after the lunch

" break. You know, I would just note that --

MR. WRIGHT: I’11 talk to him.

THE COURT: ~-- Dr. Desai’s demeanor in terms of his

{| posture, I don’t know if demeanor is the right word, and

inability to face me is a little different than what I’ve

perceived at the breaks in terms of his posture and whatnot.
I'm not accusing anyone of anything. I would just say it’s
different. So I hope there’s not some exaggeration goilng on.
h Posture, obviously, 1s different than his ability to
understand and communicate. However, it’s curicus to me that
it’s manifesting differently than other times when I’ve seen
movement .

u MR. WRIGHT: He’s not moving.

' THE COURT: 1 understand that. But, 1 mean, you

| know, he walks out of the courtroom, he walks down the street,
il he walks down the stairs, and his posture standing here right
now anc¢ his hunched over appearance and his failure tc lock at
" the Court is, I think, different. You know, he’s walking in

and out of this building unassisted. 1 know his daughters are
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with him sometimes, but all I'm saying is I just hope that
there is not some exaggeration going on because ——

MR. WRIGHT: There's no exaggeration —-—

THE COURT: All right.

MR. WRIGHT: -- going on.

THE COURT: Well, you can say that. We’'re back —-—
you know, we’re kind of a in a full circle here to square one.
You know, I think your representations are well intentioned.
That does not necessarily make them accurate in terms of what
you’re accurately perceiving and how you’re communicating, I

think that’s well intentioned. Whether or not that’s the

ultimate truth, I don’t necessarily know that that’s -— that
that’s the case or the -- that that’s fact. So we’ll cover
this again at the — after the lunch break.

And, you know, if the State wants tc be heard on
some of what I’ve said and their observations, they will be
allowed to -- to do that. But, you know, I den’t know why Dr.
Desai cannot face the Court, and I think that that could be
evidence of some exaggeration going con. Recause certainly ——
well, I'm not going to opine. I'm just saying 1 don’t
understand it. Sc go to lunch.

I (Court recessed at 12:36 p.m., until 1:45 p.m.)
(Cutside the presence of the jury.)

l THE, COURT: We’ll do the witness, start with the

| witness, and then at our afternoon recess we’ll do the Fifth
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Amendment admonishment.

MS. WECKERLY: Okay.

MR. STAUDAHER: Yes, Your Honor. Before we bring
the Jjury in we do have to address the next witness, the scope
of that person’s testimony.

THE COURT: All right. Go ahead.

MR. STAUDAHER: We had —— I just want to bring 1t to

the Court’s attention and actually try and find out exactly

where we plan on going with this witness because this is a
witness who testified to the Chanin case, gave a deposition
and gave opinions in the Chanin case regarding the fact of no
transmission at the clinic and there was no genetic match to
that person.

That’s cne of the issues is that he claimed in his
attached affidavit that one of the issues as to why that
person, Chanin, did not have hepatitis C from the clinic 1is
because there was nc genetic link or no genetic match to that
cne. FEe testified in a —— and this is not the Endoscopy
Center of Scuthern Nevada. This is the Desert Shadow
Endoscopy Center. Sorry, Your Honor.

Sc it’s a different clinic, it’s a different
non-gereticallyv matched patient, and he was directly involved
with the review of those records and testimony about that,
which we have received a deposition of. So it’s a concern,

cbviously, that the State has as tc the scope because in his
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deposition he talks about having reviewed a number of cases.

I don’t know which ones he reviewed and didn’t
review, which if they were genetically linked, if they weren’t
genetically linked. I know he was involved in Michael
Washincton, at least, and Patty Aspinwall, I believe there was
a reference to that in there, as well as Chanin where he
actually did give the deposition. So —-

THE COURT: So what are you trying to 1imit?

MR. STAUDAHER: I'm not trying to limit anything.
I'm just ——

THE COURT: Okay.

MR. STAUDAHER: —— trying to make sure that they
know that I feel it’s fair cross—examination --

THE COURT: Yeah, I mean, if you ——

MR. STAUDAHER: —— for bias purposes.

THE COURT: I mean, they’ve been pretty scrupulous
about not introducing the evidence on the other 109 or 7 or
whatever it is. So is what you’re sayinc that if then they
get into all this other stuff he’s reviewed, it would cpen the
door, then, te that? Is that ——

MR. STAUDAHER: That'’s partially it.

THE COURT: Okay.

MR.‘STAUDAHER: That’s nct the main porticn of
what —-

THE COURT: Okay.
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" MR. STAUDAHER: —— my concern is. I want tc be able
to cross—examine him on this that this —-- he was involved in a
non-genetically matched patient at a different related clinic,
and that he opined as to what the infections were or weren’t
Ilin that case and what he would —-

THE COURT: This is another ——

" MR. STAUDAHER: -— rely upon.
THE COURT: —- another gastro —— one of their
|| centers?
MR. STAUDAHER: Yes ——
“ THE COURT: And so —-—
MR. STAUDAHER: —— the Desert Shadow, the Burnham
clinic.

it
THE COURT: The Burnham clinic. So there was a

“ non—-genetically linked patient at the Burnham clinic and he

opined that he, what, wasn’t infected at the Burnham clinic?
" MR. STAUDAHER: Right.

THE COURT: And, Mr. Wright, do vyou intend to get
into that?
“ MS. STANISH: ©No, I had indicated earlier to the
prosecutors that the primary purpose of Dr. Worman’s testimony
was to address Mr. Meana’s death, and then touch upcn, in
I general, hepatitis C and dementia, and that’s 1it.

THE COURT: So he is just testifying strictly as a

medical expert relating to the cirrhosis and the cause of
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death and as to whether or not hepatitis C could ceause

dementia?

MS. STANISH: Correct.
I THE COURT: Not as tc ceausation of the infection or
genetic linkage or anything like that?

MS. STANISH: Yeah, we’re not challienging the -- the
contraction of the hepatitis C by Mr. Meana, but 1t’'s to
“ address the proximate cause 1ssue.
MR. STAUDAHER: So thet —— I mean, that’s —— I mean,
Ilthey’ve alluded to it, but I’ve never heard before that
they ——

“ THE COURT: Okay.

MR. STAUDAHER: —— cdon’t challenge the —-

THE COURT: 1If that’s all they’re —- they’re —— I
mean, if that’s what it’s limited to —-

MR. STAUDAHER: My concern was the bias issue, that
I felt it was —— especially because he had opined as to the
fact that it was not that particular cliric that gave him the
infection and that he also said in his affidavit that one of
llthe reasons he based that on was that there was no genetic
link to Mr. Chanin and that clinic and that ne —- he believed
that he must have a risk factor, although none were ever
articulated, just that he must have a risk factor so,
therefore, he could not have cotten it.

He also said that even though in that case Mr.
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Chanin, I think a few weeks before, at least within the window
of incubaticr, had had a test for hepatitis C that came back
negative. He said, well, that could have been within the
window of incubation, so the —— the most he could say was that
he contractec hepatitis C from somewhere in February of 2007
up to the time —-—

THE COURT: So you want —-

MR. STAUDAHER: —- at the clinic.

THE COURT: -- to cross—examine —— do you still want
to cross—examine him about all that?

MR. STAUDAHER: That he was paid by the —— by the
defense to essentially opine in a different case that —

THE COURT: But the ——

MR. STAUDAHER: —— that it was not —-—
THE COURT: —- insurance —-—

MR. STAUDAHER: -—- the clinic.

THE COURT: -- defense?

MR. STAUDAHER: Yes. Not this defense, not these
defense attorneys.

THE COURT: Okay. So he wasn’t retained by —— I'm
assumirg it was insurance defense cr the defense team, maybe
—— who was it, Teva? Was it —— was 1t the endoscopy’s
defense, was it the pharmaceutical defense?

MR. STAUDAHER: Well, I believe ——

THE COURT:. Do you know?
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MR. STAUDAHER: Let me look.

THE COURT: Maybe you guys know, Ms. Stanish.

MS. STANISH: Give me a moment, Your Honor, please.

MR. STAUDAHER: Yes, this was —— and this was the
first trial, as my co-counsel pointed out. This was the one
that went to verdict, the Chanin matter against Teva and
Baxter.

THE COURT: So he would have been the
pharmaceutical’s pald expert.

MS. STANISH: No, I don’t think that’s correct, Your
Honor. |

MR. STAUDAHER: Actually, I think ——

MS. STANISH: I believe he was hired by the McFadden
law firm that represented the endo center early on. And as 1
recall, and correct me if I'm wrong, they did depositions in
groups. And then —— and then the insurance company settles
out with the clinic and doctors and, of course —-

MR. STAUDAHER: It savs here -—-

MS. STANISH: —— Chanin.

MR. STAUDAHER: — that he was hired by the
defendants for the Endoscopy Center of Southern Nevada and
Gastroenterclogy Center, as well. So that —— it was Mr.
McFadden’s.

MS. STANISH: Correct.

MR. STAUDAHER: PRut that’s who he represented at the
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time.

MS. STANISH: Correct. And then it settled —— the

IChanin case went forward to trial, history is made, but he
never —-— he did not testify at the trial is my understanding.
P MR. STAUDAHER: At least I don’t know if it —-—

MS. STANISH: This 1s ——

" MR. STAUDAHER: The only thing we have is a
deposition. I’ve asked Ms. Stanish for anything else, and

u she —-

MS. STANISH: Right.
“ MR. STAUDAHER: -- doesn’t have anything else.

MS. STANISH: We —— we received the deposition from
" the —— in the State discovery. The deposition and a couple

reports that we forwarded ——

FI ‘ MR. STAUDAHER: Right.

MS. STANISH: -- since there was —-

" MR. STAUDAHER: He did a report in Washington, he
did a report in Chanin, and I don’t know if he’s done any

others.

“ THE COURT: So, what, you want to ask him, o©h, you

were retainec by the defense in the civil case and you

provided an opinicn that said Mr. Chanin didn’t contract

“ hepatitis because it wasn’t genetically linked? What do you

want to ask him?

MR. STAUDAHER: It wasn’t genetically linked and he
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said that there was no —— even though there was repcrted no
risk factors, he opined that there must be one because he had
Il had a hepatitis C test, and even though there was some
questioning about the fact that the doctor he went to did it
| as a routine because his insurance would pay for it, that

didn’t matter.

He just felt that there shculd be @ risk factor that
this person was not disclosinc and, therefore, he couldn’t —-
" he didn’t think that he was genetically linked to a reasonable
degree of medical probakility to that claim. I mean —-—

" THE COURT: And you think that shows what? That ——

MR. STAUDAHER: His bias.

THE COURT: -—- like he’s a hired gun and he’ll just
say whatever or —

MR. STAUDAHER: Well, I think that there is — 1in my

opinion, based on what he testified to at the deposition,

there was no —— there was no basis for him saying that. He

Igave enough wiggle room. But to ccme forward with that kind
cf evidence and say to a reasonable degree of medical
prcbability he did not get the infection at that clinic I
think coes to show that he was essentially bias, that he was
bias for the defense in that case. He’s been hired by the
defense in this case and he’s —— you know, it coes to his
bias, I believe.

P
THE COURT: Okay. So his opinion wasn’t to —— his
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opinion wasn’t I can't say that he’s linked to a reasonable
degree of medical certainty, it was I can say that he’s not
linked to a reesonable degree of medical certainty?

MR. STAUDAHER: That was my understanding of reading
his transcript.

THE COURT: All right. Ms. Stanish.

MS. STANISH: Let me just look to see what words he
articulated. They ask how -- how he thinks he was infected
and the doctor responds, I can only say that he was infected
in that time period, and there are many possible routes of
transmission. I'm not seeing where he says to a reasonable
degree of certeinty that he concludes that he did not get
hepatitis C. I think what he was saying was he could not
state with -- that there was insufficient evidence to connect
him to the clinic with a reasonable degree of medical
certainty. Do you find --

MR. STAUDAHER: I will —— T will loock ——

MS. STANISH: -—— & cifferent line?

MR. STAUDAHER: -- for it —

MS. STANISH: I guess my other issue —

MR. STAUDAHER: -- because the issue —-

THE COURT: I mean, I think that that’s ——

MR. STAUDAHER: It says did not believe that Chanin

got hep C at the clinic, page 13, from February to July. If I

25 " go to that page —
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MS. STANISH: 1 see where you’re locking. The
question was do you think he contracted hepatitis C. Do you
have an opinion to a reasonable degree of medical probability
il how Mr. Chanin contracted hep C that was diagnosed at the end
of July '06? He contracted it sometime in the time span
roughly of six months before the time or from coing back a
couple week before that time, and I think that there ——
there’s many possible ways that he could have contracted hep
C, and I don’t believe it was from the colonoscopy.

MR. STAUDAHER: So ——

THE COURT: And then he says that’s to a reasonable
degree —

MS. STANISH: ©No, he doesn’t say that.

MR. STAUDAHER: That’s how the question was
I prefaced, to a reasonable degree of medical probability, and
then he says he doesn’t think he got it at the clinic. So ——
I cr got it from the colonoscopy, which was at the clinic.

MS. STANISH: But then I -- you know, to put it in

" context, I think he continues about the —-- the difficulty of

trving to pinpoint what occurred. And there was something

about -—
I MR. STAUDAHER: He never comes —
MS. STANISH: —— he traveled overseas.
" MR. STAUDAHER: -— off that, though. I mean, he

never says get, well, you kncow, he could have cotten it at the
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clinic. He maintains that pcsition.

THE COURT: All right. I think it goes tc bias.
1711 allow Mr. Staudaher to questicn her about it.

MR. WRIGHT: Well, but —

THE COURT: All right. Kenny, bring them in.

MR. WRIGHT: We object.

THE COURT: I got that from her —-

MR. WRIGHT: All richt.

THE COURT: ~—- her lengthy argument that she was —-
I mean, vou know, I guess you're objecting that you don’t
necessarily think it'’s relevant to anything, but I think 1f —

MR. WRIGHT: I don’t think the gastro —— the
defendants in there wasn’t the defendant here. The defense
wasn’t — he had no control over the defense in that case, and
if he tries to lump us together, it’s —— 1t’s not correct.

And secondly, just to bring out he testified to show
bias is fine, but I don’t understand that you -- to show bias
you then bring out what he testified to, and I don’t believe
what you testified to. That doesn’t show bias. The bias 1is
he’s held out to give opinions.

THE COURT: Well, no, I mean ——

MR. WRIGHT: So we -— we put on his rebuttal that
he’s right and his opinion is well founded.

MS. STANISH: Plus the standard of proof in the

civil case is ——
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“ THE COURT: Well, except he’s saying to & reasonable

i believe. Ncw, if he had stated it the other way, that he

degree of medical probability, which is what they all testify

to, that it couldn’t have been caused that way, that he didn’t

couldn’t attribute a cause, I think that’s —— 1 mean, I see
Il that as a significant difference. Whether he’s saying 1t
wasn’t the cause or, you know what, I just can’t attribute a
I cause. To me, those things are —— are very different and, I

I think, significantly different.

Mr. Santacroce?

" MR. WRIGHT: But how do we know he wasn’t right? I
mean, what's the evidence going to be that that was incorrect?
" MR. STAUDAHER: Well, the evidence he reviewed,
clearly. I mean, he listed a whole list of things and he

gives —— I'm sorry, Your Honor -- he gilves his —-

" THE COURT: Well, how are you coing to introduce

" MR. STAUDAHER: He gives his opinion that —- the
reason for his opinion is this, that —— just what I said,

“ there was no genetic link, and that because he believed that
there must be & risk factor when, in fact, none was

" articulated that that must be the reason why he got it.

THE COURT: Well ——

" MR. STAUDAHER: He has a risk factor that he’s not

disclosing and that —-
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THE COURT: Weli, I don’t think that’s so out in
left field because typically a physician isn’t going to test
you for hepatitis C. So I think what he’s saying is if he’s
being tested for hepatitis C, he must have articulated a
reason to his physician because that’s not a standard —
that’s not cne of the standard tests.

MR. STARUDAHER: Correct. But then they ask him the
questidns in follecw up, well, do ycu know if his doctor did

that as a routine, if it was because of his insurance. They

'give the doctor, they give the information, and he goes, no, 1

don’t know any of that stuff. Would it change your opinion?
No. I mean, that’s —— that’s what we’re basically at. So if
he doesn’t take intc account that information, if he didn’t at
least say, well, if that had been the case, that would change
my opinion.

THE COURT: Well, I don’t want to —— okay. Here’s
the deal. I don’t want to get intc a lengthy litigation over
the Chanin matter and what he should have known or asked or
whatever. Now, I mean, 1 certainly think it’s fair for you to
bring up that he was retained, just like the defense did for
all of the experts that have testified.

Kenny, I need a minute.

Just like the defense has done for the experts that
have testified on the State’s side. Oh, you were retained to,

you know —— you testified and you —— you know, that the State
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retained by plaintiff’s counsel in those cases.

w

So I certainly think it’s fair and goes tc bias

4 'Jthat, just like vou guys did or the defense did, for those at

wn

least a couple of witnesses that the State learned about

6 through plaintiff PI counsel. So they can certainly bring out

/ that he opined in a civil case and that he was retained to do

8 ‘Ithat‘and that was by the civil defense attorneys, and this was
9 what he opined.

10 Beyond that there really —— he can’t really comment
11 too much because we’re not going to litigate the merits of the
12 Chanin case. So, I mean, that’s —— that’s what he can ask

13 him. You were, you know, a retained expert, who retained you
14 and what was your opinion?

15 Now, beyond that we’re not going to —— as I said,

16 we’re not going tc get into a mini trial over the merits of

17 the Chanin matter. So, you know, do with that -- you know, do
18 || what you will with that, but that’s the extent of what the

15 State is going to be able to get into.

20 | I do think it goes to bias that he was retained and

21 he gave an cpinion favorable to the defense attorneys in that
22 | matter, just like with the State’s witness, the defense got to
23 get into, oh, you were retained by the PI lawyers and you gave

24 || an opinion favorable in those cases and you made all this

25 Ilnmney. You know, certainly I think that that’s a fair subject
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for cross—examination and he can get into it in that limited

way. SO —- yes?

MR. SANTACROCE: I just want, for the record, to
state my objection, as well. 1 think you’ve stated my
" objection, so I don’t need tc go over it again, but I think to
liintroduce another name and an infected patient, we’ll have to
Ilre—litigate thet issue, put it befcre the jury. This serves
to confuse the jury and it’s really kind of a backdoor
Flapproach of the State to get in more information abcut
llinfected patients at Burnham.

So I think that, vyes, it’s fair game to go after the

bias that he was paid by the defense to testify here today,

he’s testified for the defense in the past and he’s been paid
for that. But to go into specific names and diseases and what
you testified to as to whether he had hep C or not, I think
it’s irrelevant, it’s confusing to the jury, and it’s highly
prejudicial over probative.

MR. STAUDAHER: We didn’t choose the expert. I
mean, they picked him knowing full well that he had testified
in that case, that 1t was a non-infected patient, that he
actually provided an copinion and that informaticn has been out
llthere, SO ——

THE COURT: It wasn’t —— why don’t you do this.

“ Here is, I think, balancing everything you can ask —- don’t

introduce the name because we haven’t heard about this name

KARR REPORTING, INC.
121

008918




1

10

11

12

13

14

15

16

17

18

F

| before and I think that that would be unduly confusing.

| Again, I don’t want to litigate the infection of this person
‘and whether he got infected or not. He’s not a named victim.
You know, we’re here at the defense’s case. I don’t want to,
you know, open the door.

But, again, you can certainly ask he was retained in
cne of the civil cases for a non-genetically linked ovatient
| who was infected with hepatitis. You can ask whet he was paid
and that he gave an opinion that —— you know, favorable to the
‘endoscopy center, that he did not contract hepatitis there
without getting into the name or who it was or whatever. Just
point out it wasn’t one of the, you know, genetically linked.

MR. STAUDAHER: Can I at least put cut that he —— it
was at a different clinic, 1t was at the Burnham clinic and
not the Shadow Lane clinic? 1 mean, that’s germene because
it’s not a genetically linked patient. I don’t want to have
-— it’s a misperception to the jury that it may be cne of the
patients like Lakcta Quannah or somebody like that who was
non—genetically linked who is in our case.

T mean, 1 understand this Court’s stricture on -- on
| the name. T don’t have an issue with that. But as far as at
least a different clinic and that he —— am I going to be able
to at least ask him what the basis for his opinion 1s?

THE COURT: Why don’t you say this? You know, I

don’t want to start now —— I mean, I just —— you kncw, a
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non—genetically linked patient who 1s not part of this case or
something like that, not part cf this case and you were
retained, how much did he get paid, and he gave & favorable
opinion that he wasn’t infected at tbe center or he didn’t
receive the infection through a colonoscopy or something like
that. That way we’re not litigsting a side issue, but the
State is able to intrcduce this kind of, you know, hired gun,
bias icea if that’s —— obviously ycu can’t refer to him as a
hired gun because we know that that would be misconduct, so —

MR. STAUDAHER: And I did not use those wdrds at
all.

THE COURT: Right. 1I'm just saying, I mean, to me
that’s the gist. Those are my words, for the record, not Mr.
Staudaher’s words. I'm just cautioning not to use those words
because that would be misconduct. But I think that’s the
idea, that this guy is retained, he’s going to say whatever is
favorable to the defense.

And, again, the defense has been allowed to
cross—examine the State’s experts on their bias as a result of

having been retained by PI lawyers, plaintiff’s attorneys in

this —— in the related matters and making a lot of money from
that. So I think it’s the same —— it’s the same line of
thinking.

MR. WRIGHT: That’s as far as it went, thcugh. I

didn’t ask a single one of those witnesses, and what was your

KARR REPORTING, INC.
123

008920




15

16

17

opinion and what did you testify to in that other case? The
bias is shown by being —-

THE COURT: Well, no, I think you did because you
got into the whole idea, well, who are you suing and it’s the
propofol and, oh, and if it wasn’t the propofcl or it wasn't
—— if it was the —— I remember on one if it was the saline
then that would be against ycur theory that it's the propofol.
So that did come out. Somehow I remember the —-- I mean, the
idea was, well, ycu have to say that it was’the unsafe
injection practiées through the propofol because that’s where
the morey is was the gist of it. Not your words, but that was
the —— the import of the cross—examination that I tcck from it
that —-

MR. WRIGHT: You’re right.

THE COURT: -—- that the reason they -- you know,
they have to say it is because the saline, there’s not --
there's not a lot of money there. And, you know, again, I
think that goes to the bias and I —— I don’t know that we have
to discuss anything.

Mr. Staudaher, I trust you’ll stay within the
parameter set by the Court, and I’11 bring them :in.

MS. STANISH: If I may, Your Honor, I just want to
tell the witness.

THE COURT: That’s fine.

(Inside the presence of the jury.)
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THE COURT: All right. Court is now back in
session, and the defense may call its next witness.
HOWARD WORMAN, DEFENDANT'S WITNESS, SWORN
THE CLERK: Thank you. Please be seated. And
please state and spell your name.
THE WITNESS: Okay. Is this the mic here that picks
me up?
THE COURT: It 1is.
THE WITNESS: I'm fine?
THE COURT: The black box. Yes.
THE WITNESS: Howard Worman, W-O-R-M-A-N.
THE COURT: Howard, H-O-W-A-R-D?
THE WITNESS: H-C-W-A-R-D, vyes.
THE COURT: All right. Thank you.
Ms. Stanish, you may proceed.
MS. STANISH: Thank you, Your Honor.
DIRECT EXAMINATION
BY MS. STANISH:
C What do you do for a living?
A I'm a professor of medicine and pathology and

cell biclogy at Columbia University.

Q And are you a practicing physician?
A In New York State I am, ves.
Q And what exactly do you do as a practicing

physician in New York State?
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A Well, my clinical work is focused primarily on
liver disease, and I also attend on general mecicine in the
hospital we’re affiliated with. And then I dc research and
teaching at the medical school.

Q And let —— let me have you take us back to
your younger days of your medical education. Please describe
for the jury your educational background.

A Okay. So I got a bachelor’s degree from
Coronel University. That was 1981. M.D. Degree frcm the
University of Chicago in 1985. Then I trained in internal
medicine at what was then New York Hospital for two tc three
years. Then I did a three year fellowship in cell biclcgy at
Rockefeller University with Nobel Laureate whcse name was
Gunter Rlobel.

Then I got an assistant professor jcb at Mount Sinail
School of Medicine where for a year I had intensive training
in liver disease from someone whose name was Fenton Schaffner.
I worked at Mount Sinai for three more years, then started at
Columbia in 1995, assistant professor, associate prcfessor,
tenured associate professor, full professor, until now.

Q And as I understand what you explained to us
earlier, you —— you —— are you consulting -- are you a
consulting doctor for other doctors who have patients with
liver issues?

A Well, yeah, my clinical work would be divided
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up into sort of two groups. One is there’s a liver clinic at
Columbia where there are probably 1,000 or so patients with
hepatitis C where the fellows cere for them and I oversee them
and that’s a large group of patients referred to other doctors
at the medical center. And then I have a smaller practice
where 1 see patients for seccnd, third opinions who have
usually seen gastroenterologists or hepatologists beforehand.

Q And you mentioned that you were involved in
research. Could you overview for us what type of research you
do in the area of livers?

A Okay. Well, in the area of liver disease, if
I go back, I first got into that by studying auto-antibodies
in a rare liver disease callec primary biliary cirrhosis.
After that I did some work in the laboratory cn hepatitis C,
characterizing some of the proteins of what was then a newly
discovered virus. I’ve done clinical trials for hepatitis C
back when interferon and ribavirin were relatively new drugs.

I did two or three clinical trials to treat patients
with hepatitis C with interferon end ribavirin, one trial
before the drugs were approved. And I’ve done some other
projects in liver disease in the lab looking at some genes
that cause fatty liver, involved in a project like that, and I
do basic cell biology research, as well, that relates to
diseases other than liver diseases.

0 And do you publish articles or review articles
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in those journals that most of us don’t read?

A Yes. I mean, shall I elaborate?

Q Approximately how many articles have you
writtenr in the area of liver disease?

A Oh, I can't say. It’s in —— all together I’'ve
published ebout 180 medical articles, and maybe 30 to 40 to 50
on —— comehow related to liver disease.

Q And you are here today as an expert retained

by the defense; correct?

A That’s correct.

Q How much of your working life is devoted to
testifying in —— in or reviewing cases involving litigation?

A It varies from year to year, and 1'd say it

varies from 10 percent of my time to the most, some years, 15

15 rfor so percent of my time.

16

17

18

19

Q And had you been previously —-- had you
previously worked for a civil law firm that represented the
corporate ccrporation at the endoscopy center?

A I believe the — the defendant there was
called the Endosccpy Center of Southern Nevada and I worked
for a law firm that was defending them.

o) And that case involved a non-genetically
connected patient that was —— had nothing to do with the dates
cf September 21, 2007, and July 25, 20077

A The case that I testified in?
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Q In a deposition, ccrrect.
i A Yes, the case that I gave depcsition testimony
was not in that day.
I Q All right. Now, ycu had occasion tc review
F'the mecical records of Mr. Means; correct?

A Yes, I did.
” Q And I have those —- some of those records

l here. 1If there is anything you need to refresh your memory,

please let me know.

A I will.

l Q Could you generally describe for the jury what
medical records ycu reviewed?
F A As best as I remember, I hope I'm not
“ forgetting one, I reviewed medical records from the Endoscopy
Center of Southern Nevada. 1 reviewed medical records from
“ Mr. Meana’s primary doctor, Junari (sic) or something like
that was his name. I reviewed medical records from a
gastroenterology consultant he saw, Dr. -- it was Sood or
Soot. And I reviewed medical records from the Philippines
from two hospitalizations he had in the Philippines. And I
think that covers it, although there may be one or twc in
there that I'm not recalling.

Q All right. And did you also have the
opportunity to review the coroner’s report, as well as the

autopsy report relating to Mr. Meana?
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A Yes, I did.

Q And do you recall what the cause of death was
in the death certificate of Mr. Meana?

A It might --

If you need ——

o

—— help if I reed it.

Sure.

b= O,

I mean, I recall, but I con’t want to sav

something wrong.

Q I'm handing you State’s Exhibit 18 and 20.
A Okay. Shall I read it?

Q Sure.

A Sc this is —- it says certificate of death,

it’s from the Philippines. It says immediate cause of death,
hepatic and uremic encephalopathy, antecedent cause says
sepsis, and then it says underlying cause is hepatitis C and
chronic kidney disease.

Q And with respect —- did you also review the

conclusions of the coroner in this case?

A Yes, I did.

Q And as well as the autopsy report?

A Yes.

0) And do you recall what the conclusions 1in
those —— those persons and entity were?

A Maybe I can just check here. They may not be
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MS. STANISH: May I apprcech with my copies ——
THE COURT: You may.

MS. STANISH: -- tc expedite it?

THE COURT: That'’s fine.

MS. STANISH: Thank vou.

BY MS. STANISH:

I’11 take that.

o) That’s a big packege there.

A Okay. Well, this cne 1is the coroner.

Q Right. Okay. 1’11 leave this one with you.
A Okay.

Q

A

So the coroner’s final patholcgic findings,
and these are pathologic findings from looking at the tissue
in the organs, it says hepatitis C infection genetically
typed, hepatic cirrhosis, splenic fibrosis. It says acute to
subacute pneumonia bilateral, and it says nephrosclerosis mild
to moderate.

Q Now, based on your review of all the medical
records, as well as the coroner’s report, etcetera, can you
opine with a reascnable degree of medical certainty whether
Mr. Meana died because of the hepatitis C that he contracted
on September 21, 20077

A Given everything else, you can’t say that that

is the reason he died.
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Q Now, I want to explore your conclusion in some
detail. BRut before I do that, when we use the term medically
certainty, what dces that mean to you?

A A reasonable degree of medical certainty would
be, to me, this is the most likely thing that happened or out
of several possibilities what within the understanding of
medicire most likely was the cause of injury, cause of death,
cr cause of whatever.

Q And as you sit here today, do you know what
caused the death of Mr. Meana?”

A I can say there were several factors, and I
can’t say which one was the immediate cause.

0 Now what I’d like to do, sir, is I'm going to
take you through a chronology of your review of Mr. Meana'’s
medical reccrds, starting with what you observed in his
medical reccrds prior to his visit to the —-- to the gastro
center for a colonoscopy. All right? Did you note anything
in Mr. Meana’s medical records prior to that date that caused
you concern?

A There were a couple medical problems that were
concerring and probably played a factor over the next few
years. One is he had hypertension that was being treated.
Another condition he had was benign prostatic hypertrophy,
which is an enlargement of the prostate gland that seemed to

be causing urinary cbstructicn so the urine wasn’t flowing
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properly, and that might have been increasing the pressure in
the kidney.

So I noticed, for cne thing, two things that were
affecting his kidneys prior to then. Anc I also noticed on a
CT scan that I believe he had in June of 2007 there were a
couple of liver findings. And one in particular was dilated
extra hepatic bile ducts. Sc the bile ducts that take the
.bile from the liver to the intestine were abnormelly dilated.
And I noted he had also had his gallbladcer removed at some
time prior to that, so suggesting that there had been and
might have still been some low grade obstruction of the bile
ducts in Mr. Meana.

Q Okay. And we're going to come back to that in
a moment because a lot of that you’re going to have to
explain.

MS. STANISH: May I apprcach, Your Honor?

THE COURT: You may.
BY MS. STANISH:

Q I'm going to show you what’s been marked as
Exhibit DD-1. Did you review this document?

A Yes. DD-1 is the results of a liver biopsy
that Mr. Meana had on July 25, 2008.

Q And there is a second page on that. If you
could identify that, as well.

A Yes, that’s a continuation of the description
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that was on the previous page.
MS. STANISH: Your Honor, I’d move for the admission
of DD-1.
P MR. STAUDAHER: No objection.
THE COURT: All right. DD-1 is admitted.
(Defendant's Exhibit DD-1 admitted.)
BY MS. STANISH:

0 Now, we’ll come back to that exhibit in a
rimoment. Rut would you please explain to us in the most layman
terms you can what you just described regarding Mr. Meana’s —-
the condition of his kidney?
it A Well, the kidney, from what I saw, was he had
hypertension that was being treated with one cor two
| medications. And he also had obstruction of the flow of urine
from his kidney out of his body. So both of those things over
I time can damage the kidney.

Hich blood pressure or hypertension, by causing the
part of the kidney where the blood is filter, by getting
I scarred so it doesn’t work toco well. And a urinary
| obstruction is just really like a plumbing problem. The
Flpressure backs up into the kicdney, and the kidneys cover time
can be damaged. So with regards to his kidney, he had, at
least in 2006 or 2007, two processes that could have been
i

contributing to damaging his kidney over time.

it Q And I should have droppec this off while I was
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up there, but I need the exercise so let me give you what’s
already been admitted as Defense Exhibit AA-1. You had also
mentioned that you noticed & cyst, a right renal cyst or ——
Il could you describe what that meeans to us?

A Yes, there’s —— there’s -- well, let me just
read this carefully. Hang on. So there’s a cyst 1in the
kidney and that cculd mean mary tnincgs. Many cysts are benign
in the kidney. Sometimes they could be causin¢ —-
contributing to obstruction. I can't really say Jjust based on

Ilthis.

Q And turning your attention to the second page

of Defense Exhibit AA-1, an exam that was conducted on June 7,

2007. 1If you would review, sir, the impressiocns there that
relate to the kidney and the extra hepatic bile ducts. Could

" you explain those impressions to us?

A Okay. Well, really, No. 3 is what stood out
to me, which are the distended extra hepatic bile ducts.
Distal obstruction is not excluded. Changes cf
cholecystectomy, probably small cyst of the liver, hepatic
I nodule not excluded. And then they say a different type of CT
F'scan of the abdomen could be used to further assess the liver
and also to previously describe —- some previocusly described
kidney problems on here.

" And it’s important to lock up into the finer print

when I talk about the findings. There’s distention of the
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extra hepatic bile ducts up to ten millimeters in diameter,
and normally they’re not more than six millimeters in

diameter. So, agailn, suggesting that there was some chronic

il cbstructive process obstructing, in this case, his liver. The

bile flowing from the liver into the intestine.
Q And I need you to go more basic than that.
Could vou start off with explaining to us what an extra

hepatic bile duct is?

i A Okay. So the liver sits in the right upper

quadrant of your abdomen, and the liver makes bile. And bile

is composed of several things. It’s composed of bile salts,

"which are salts that the liver makes from cholesterocl. It

helps vyou digest food. It also has bilirubin in it, which
comes from the breakdown of réd blood cells.

And in the liver there are small bile ducts that
ltake these substances and collect them and they go into larger
and larger bile ducts. And the bile ducts that you see
cutside of the liver are called the extra hepatic bile ducts.

And those bile ducts lead to the intestine where the bile that

" contains these substances 1s led to go where it helps with

digestion or some things are excreted that way.
Q And the fact that those are somehow enlarged,
is that what I'm understanding you tc say?

A They’re abnormally dilated, yes. They’'re ——

|
F they’re diameter is bigger than normal.
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Q What does that mean and why wculd ycu be
Ilconcerned as a doctor about that?

A Well, I would be concerned that if something
Il like that were present over time, which it seems like it was
not terribly symptomatic, but over time something like that
can cause damage to the liver in terms of scarring or
fibrosis.

0 And the fact that the findings also say that
Il there was no focal hep —— hepatic lesion seen at that time in
June of ’07, how does that factor into the findings in your
“ analysis of this document?

A You know, focal hepatic lesions, you know,
those could be things like cancers or tumors cr benign cysts
or things like that. And thcse aren’t really that relevant to
Mr. Meana’s progression and that they're not there doesn’t
“ really contribute one way or another.

Q All right. Was there anything else you saw

" prior to the September ’07 visit to the gastrc center that you
believe is important to determining Mr. Meana’s ultimate
r;demise?

A I think the chronic insults tc the kidney and
I this dilated bile ducts that might say there’s something wrong
with the liver are the two most relevant things.

I Q All right. Now, let’s move tc the next period

in time, that would be after Mr. Meana goes tc the clinic in
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September of ’07, but before he leaves the country for the
Philippines. And more particularly after he’s diagnosed as
having hepatitis C, was there any other indication of medical
problems that cause you concern?

A Well, certainly the hypertension and the —-
most likely the prostatic obstruction, although I didn’t see
specific records at that time, continued. Otherwise, he had
hepatitis C, he had an acute infection that resolved and, you
know, the liver got better. He continued to have the virus in
his body with the fluctuating viral load, and at some points
the virus was detectable at a very low level, later to
intermediate level. And then really the liver biopsy that he

had in July of 2008 showed scme other things that were going

on.

Q And that’s already been introduced into
evidence, sc I'm going to throw this —— my copy up on the
screen. And if we can -- if you cculd show us, 1f I need to
go to the next page, let me —— let me know. But 1if you could

—-— you can point to that screen, by the way, and touch it, and
it will highlight information. And if you want to get rid of
a highlight just tap i1t on the bottom —-

MR. STAUDAHER: Lower right.
BY MS. STANISH:

Q -— right. Okay?

A Sorry.
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Q That was very good. And so will you explain
to us and maybe point out for us sc we’re clear what your
concern is apout this liver biopsy result. Anc by the way,
what was the date and who recommended it?

A The date was Ju.y 25, 2008, ancd -t says Dr.
Socd is probably the doctor who recommenced this, but I see

there's names of another doctor there, tog, that I don’t

I recognize. I may actually have --

Q Can you read that ckay? Are you locking at

the right one?

A Oh, here we go. Dr. Socod, and there’s another
doctor’s name above it. Can —— how do I get the arrow? There
we go.

Q All right. So what is it in this lab —- point

out to us in this lab report what causes you concern.

A Well, the essence cf the results are really up
here. I guess I just can’t do this. Do you see the —-—

THE COURT: If you drag your finger, that would like
make a line.

THE WITNESS: How’s that? This ——

THE COURT: Or, Ms. Stanish, just —-

MS. STANISH: Well, you could actually —-—

THE COURT: —— move the paper.

MS. STANISH: —— make me look at what I circled

here.
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THE COURT: Just make a mark and she’ll move the
paper.

THE WITNESS: Start right there where it says
diagnosis ancd read down. Ckay?
BY MS. STANISE:
Ckay. Go ahead.
Sc there were a few thincs here —-—

We won’t try the high-tech. Just explain it.

- Ol e

Okay. Diagnosis, and here you cen see 1t says

core biopsy. That means I stuck a needle into the liver and

.FtOOk a tiny piece of liver tissue out. Well, it’s gone.

Q Nc, see what I'm doing, I'm zooming in for
those of us —-

A Okay.

0 -— that have to actually read this. And,
again, if ycu would tap on the bottom right with your
fingernail.

A Okay. Okay. So it says chronic hepatitis.
Hepatitis means inflammation of the liver. It says clinically
hepatitis C, and that means the pathologist is basing that on
the clinical histcry, and he or she even writes here that
there was hepatitis C virus detected in the patient below over
—— over here. Now, it says with moderate activity, Grade 3

out of 4, and periportal fibrosis, Stage 2 out of 4. So those

are important when you talk about, one, the decgree of
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inflammation, the inflammation is inflammatory cells 1in the

liver. Like if ycu banced yourself and it gets read and

inflamed, at a microscopic level similar things are going on
in the liver. And the second thing is fibrosis. That’s the
anmount of scar tissue in the liver.

“ Sc the amount of liver that’s been replaced by a
scar. If you cut yourself and get a scar, fibrous tissue.

“ That’s the fibrosis. And secondly there is & second problem
going on in Mr. Meana’s liver here. Maybe not the most
ildramatic, but certainly something else contributing here,
which is mild microvesicular and macrovesicular and steatosis.
And what that, steatosis simply means is fat in the liver.
llAnd microvesicular and macrovesicular basically means the fat
are in little, little, little tiny drops when you lcok under
the microscope or the fat is in slightly bigger drops in the

||—~ within the liver cells when vou look under the microscope.

0 I'm just going to call that fatty liver.
A That’s okay. That’s what most people call it.
“ Q And let me —- before we talk about fatty

liver, let me go back to this finding or this cdiagnosis that
llrelates to the fibrosis. Could you explain tc us what exactly
is fibrosis?

A So fibrosis simply is scar tissue. The same
" scar tissue if any of you have ever cut yourself or had a

surgery and the normal skin is replaced by scar tissue, over
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time as the liver gets damaged, you get scar tissue in the
liver. And that can result from many, many processes. It can
’Iresult from viral hepatitis, such as hepatitis C, 1t can
result from fatty liver, it can result from obstructiocn, it >
i} can result from drugs, it can result from maybe alcchel is the
most common cause in our country. So that’s something that
can result from may long term insults to the liver.
I 0 And just to be clear, does hypertensicn or the
kidney issue relate to the fibroid condition at all?
" A Nc, what’s going on in anyone’s kidneys, or
Ilspecifically Mr. Meana'’s kidneys, doesn’t relate to this.

Q And sticking with the fibrosis for awhile,

explain to us what Stage 2/4 means.

A Sc in hepatitis C the degree of scar tissue in
the liver is generally craded from O to 4. Zero means there
“ is no scar tissue in the liver. 4 means there is full blown
cirrhosis in the liver. Cirrhosis is when the liver has sort
“ of balls of liver cells, if you will, sort of surrounded by
scar tissue. 1, 2, 3 are varying advancing degrees between
llnothing and that, and 1 actually, if you want to get a little
technical, 1it’s scar tissue confined to just little parts of

!Ithe liver called the portal tracts.

F
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" blocod vessels enter the liver into the major body of the liver

itself. And Stage 3 is a little mcre advarced fibrcsis where

the scar tissue is stretching across parts of the body cf the

liver called the lobule.

Q Sc this —— this is the sample, the liver
1
samples collected on July 25, 2008. Can you say with any

L+
sat

)]

tis C wvirus that

(=

medical degree of certainty whether the hre

b

“ was contracted in September of 2007, approximately -- was that
10 months before this, did that cause the fiproids?

A The fibrosis? I think it woulcd be
“ extraordinarily unlikely that hepatitis C, in less than one
year, can lead to this degree of fibrosis. 1 mean, typically,
I hepatitis C takes decades for the fibrosis to advance, at
least several years.

0 Would it matter that, vou know, he was —— had
“ acute hepatitis C at one point and had a virel load that goes

up and down over time?

A Viral load doesn’t really correlete with the

progression of fibrosis in hepatitis C, so that shouldn’t
matter.

Q And if you would, please give us a
" clarification on what is the term viral load?

A Sc viral load, when you measure hepatitis C in
the blood, we measure hepatitis C virus in the blood because

” it’s hard to go measuring it in the liver, you do & technique
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where you can actually amplify the RNA, which is the genetic
Ilnaterial in a virus, anc quantify it, get some idea of how

much virus there is in the blood, which roughly correlates

with how fast the virus 1s replicating in the liver. So
roughly a hich viral load might mean the virus is replicating
or dividing very rapidly in a perscn, whereas a low viral load
would mean roughly thet the virus is not replicating so
rapidly in the liver.

Q Ncw, is there -- on page 2 is there anything
I!else in the —- is this somehcw connected to —— tap the screen,
please. Again. And again. Bottom right. There you go. And
" does this document relate to the first page, or does it show
something different or more information?
i A It says that there is mild microvesicular and
macrovesicular steatosis once again; which is —
" Q A fatty liver.
A —— confirming what the pathologist wrote in
“ the main diagnosis. Otherwise, most of this looks like

negative or pretty much non-contributory descriptions of

“ what’s going on here.

Q Now, let me return you to the subject of fatty
liver and have you explain that to us like we were three year
" oldé. What —— what 1s fatty liver?

A Sc simply fatty liver is abnormal accumulation

of fat within the liver, within the cells of the liver, fat
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accumulates.
Q And is that something I reed to worry about?
A Pcssibly.
Q Okay. What -— what —— that term fat. What is

it that causes fatty liver sc we can all be fcrewarned and
understand this dcecument?

A Sc there are really two major causes. There
are other causes, such as drugs and other things, but the two
major causes is, one, excessive alcohol cdrinking, and the
other one, which is probably much more common in America now,
is being overweight and being insulin resistant. So fatty
liver now in the United States has become an unrecognized
endemic maybe, prcbably. Some estimates say 25 percent of a
population have excess fat in their liver. And in some cases
over time that could also make low grade inflammaticn that can

cause scaring in the liver.

Q So fatty liver can -- can actually cause
cirrhosis?

A Fatty liver by itself can cause cirrhosis,
yes.

Q And by the way, just clarify for me, you know,
we’ve already seen that he —— he — the liver biopsy shows

fibroids in his liver. How does fibroids relate to cirrhosis?
Is it the same thing or a matter of degree?

A So fibrosis, fibrosis is sort of the early
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process that leads to cirrhosis. So cirrhosis 1s actually

" defined pathologically and anatomically as regenerating
nodules of liver cells with fibrosis. So cirrhosis in a way
I is very advanced fibrosis or scar tissue where the liver
begins to regenerate in an abnormal fashion. So earlier
stages of fibrosis such as ycu see here in various liver
diseases over time can progress to cirrhosis.

" Q Now, I want to address a different subject

during this time frame after the colonoscopy, but before Mr.

|| Meana goes to the Philippines. Did you review the documents

“ even a little bit before, I can’t remember the exact time, but

pertaining to his treatment following the diagnosis of

hepatitis C?

A Yes, 1 believe after this biopsy or perhaps

his gastroenterolcgist, I know he had seen a few, but I know
at least Dr. Sood and maybe another recommended that he be
treated for hepatitis C.

Q And what would that treatment have been?
“ A The treatment then would have been a pegylated

interferon and ribavirin.

Q And in your cpinion, based on your review of

the medical records, is that something that would have been
beneficial for Mr. Meana to undergc shortly after this
" diagnosis or biopsy, I should say?

A Well, with acute hepatitis C there’s a real
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benefit of starting treatment early. Most patients with
llhepatitis C who get treated, they have it for years or
decades, so starting fast doesn’t cften matter that much. But
the one time where it does seem to matter to start socner 1is
when the infection is acute because there’s data tnat say when
you’re acutely infected, 1f you start treatment sooner, you
have a better chance of clearing the virus.

" o) And do you recall seeing that Mr. Meana
ultimately did at least try to undergo the treatment in March

of 20092

A Yes, I can’t remember the exact date, but I do
remember 1t was sometime in 2008, not as early as nis doctors
had recommended.

I Q And does that have any significance tc you?
A Well, he may have had a better respcnse 1f he
llwas treated earlier. And from the records I have, 1t’s not
entirely clear why once he started treatment he stopped. He
lltried a couple times and just seemed to not dc 1t, so I can’t
say.

Q Okay. Now I want to move to your review of
the medical records in the Philippines. Can you first tell us
why was it he was hospitalized in the Philippines?

il A So from my reading of those records, he was
hospitalized twice in the Philippines, once in late March or

llearly April of 2012, and again later in April of 2012.

KARR REPORTING, INC.
i 147

008944




[

S}

w

10
11
12
13
14
15
16
17
18

19

Q And can you explain to us what was the reason

for his first hospitalization?

| A Sc as best as I could ascertain from the
records from the Philippines, the first hospitalization
appeared to be for some confusion and some lab abnormalities
they were attributing to hepatic encephalopathy, which 1s some
confusion people can sometimes get when the liver doesn’t work
well, and alsoc for some kidneyv problems. He had a rise in
creatinine, which is & test c¢f kidney function in the — in
the blood. So it seemed like a mixture of, you know, I'd say
low grade problems or medium crade problems with his liver and
his kidneys not wcrking well.

Q And can you tell us what happened during his
first —— well, let me ask you this. With respect to the
Philippine medical records, were théy understandable to you
and organized for -— for your review?

A They were legible. They were understandable,
but they were not, I should say the best medical records.
There were not admission notes in there or discharge notes.

It was not like in —— typically in the United States where you
have much better summaries of why the patient came in and what
the situation was when they went home. It was more small
notes and sentences.

Q All right. Could you discern from the medical

records what heppened during the course of his first
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hospitalization in late March or early April cf, what was 1it,
two thousand ——

A 2012. And I think he was discharged around
April €, 2012. And apparently they treated him, from as far
as I can see, fairly conservatively. And I ncted right before
his discharge it said hepatic encephalopathy resolving. Then
they put —— said something like chronic kidney diseases, and
benign prostatic hypertrophy. That’s the big prostate.

Q Now I need you to stop and decode that for us.
What does that mean?

A The enlarged prostate that he had had even
several vears previously.

Q And what was resolving?

A What was resolving was the hepatic
encephalopathy. The note said, and it was just a small note,
but that would be the confusion he might have had from his
liver not working well. And I saw that he was discharged in a
wheelchair, aweke and alert, and went wherever he went from
the hospital in the Philippines to his home or a relative’s
home or wherever that was.

o) And then when did he return toc the hospital,
if you can recall?

A He returned to the hospital approximately two
weeks later.

0 And what was the reason for his admissicon into
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the hospital?

A The admission into the hospital, as far as I
could tell from the notes, was it said uremic and hepatic
encephalopathy. But from locking at the records -- and it
also said sepsis. From looking at the laboratory tests he had
a markedly elevated creatinine saying that the kidneys
basically stopped working in the two weeks since the previous
discharge and this admission. And also he had an elevated
white count, white blood count, that got even higher when he
came in, suggesting that he had —— or very strongly suggesting
that he had a source of infection. And they noted in the
notes urosepsis, which is an infection from the urinary
system.

Q And so the -- and correct me if I'm wrong, the
primary reason he was admitted was lecause his kidneys stopped
working and he had an infection duevto a urinary blockage?

A It’s not clear exactly if the infection was in
his urine or what the cause was, but that was their clinical
impression, and he did have some findings on his urinalysis,
many red cells in his urine and some white cells in his urine
suggesting there may have been an infection in the urinary
tract. But I'd say the main reason he was admitted were those
two reasons, kidney failing, and he was, in fact, started on
dialysis, and infection for which he was given antibiotics.

Q Was there any indication that he had pneumonia
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! at the time of admission?

A As far as I was able to tell, none cf the
doctors had mentioned pneumonia as a high suspicion. Whether
I can say he had it or not, I can’t.

Q And did you —- did you find it, &s vou
reviewed the records following the seconc admission intc the
hospital, did you find appropriate testing of the blocd or -
cther labs?

A T think there was, as far as I can ascertain
from those records, some testing was appropriate. What I
didn’t see in there was a blood culture, which wes a little
atypical to see if there was an infection in his blcod. And,
again, I don’t know if I missed it or it wasn’t in there, but
T didn’t see that in there. But for the most part I think
they treated kidney failure appropriately with dialysis. They
treated him for an infection, even though they mey not have
kncwn the exact cause, with antibiotics. And, you know, once
you’re infected and your kidneys fail, it’s possible that some
of — some liver not working well was contributing. And they
gave him some medication to also help with the confusion that
may have come from his liver, too.

Q Give me a moment. Now, how long —— could you
describe for us how they treated the kidney failure? You said
they put him on dialysis?

A Yes, he received hemcdialysis.
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Q And what exactly dces that mean?
A Hemcdialysis is where an external machine
" basically filters your blocd. So it’s an artificial kidney,

if you will, to scme extert. You generally put & patient on

that three times a week, and it helps get rid of the things
that the kidney ncrmally cets rid cf.

o) And could vou describe for us what you —— what
“ you noted in his -- in the hospital records as he —- his

health progressively declined during his hospital stay?

A I can’t say much from those records except
they dialyzed him, they gave him antibiotics. He didn’t get

better, his blood pressure dropped, they tried to maintain

that with types of drugs that raise blood pressure, but
ultimately he died.

0 And now let’s discuss the findings c¢f the ——
“ the coroner in —— in the Philippines. Did I give that to you
up there, or is 1t —-

A Yes. Well, I have the coroner from Clark

-0 All right.
il MS. STANISH: Is it part of the Philippine package?
Court’s indulcence. I’ve got to dig for this. I
might have it up here.
THE COURT: There’s maybe a copy up here, as well.

MS. STANISH: Oh, ckay. Thank you.
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MR. WRIGHT: What are you looking for, Margaret?

THE COURT: 1Is that what you’re looking for?

MS. STANISH: Yeah, I believe it is. Court’s
indulgence.

THE COURT: 1'm not sure if that’s what -- what you
wanted.
BY MS. STANISH:

Q Let me start with the —— I'd like your medical

pinion on reviewing the findings in the autopsy. After you

reviewed the medical records, what is your evaluaticn of the
findings of the autopsy?

A Well, the autopsy report focuses on hepatic
failure, cirrhosis, and chronic hepatitis C, and it does
mention pneumonia. But what’s a little bit striking to me
about the causes of death in the autopsy, even though this
pathologist mentions the condition is the lack of saying that
the kicdney disease contributed to death here. And in
particular, even on the death certificate and from locking at
the records, it really looked like kidney disease was a major
player and also infection and why he came in in his final
hospitalization.

Q And the -- and if you turn your &ttention to
the death certificate, with respect to the finding of
[l pneumonia, how was that characterized in the death

certificate?
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A Well, in the death certificate it’s referred

to as sepsis because I think the clinician knew he was

infected, but wasn’t sure it was from the lungs or from the
lkidneys or somewhere else. But clearly the patient had an.

overwhelming infection that they called sepsis on the ——

Q Okay.
" A —— death certificate.
Q That s where I -was getting confused about your

lltestimony about you didn’t see pneumcnia as being part of the
hospitalization, but there is this infection. And so could
you explain to me a bit more?

A So the clinicians who were taking care of him
I knew he had an infection, a severe infection because his white
" blood count was very hich, his blocd pressure was very low.
And, you know, you call that, when it’s a severe infection,
llsepsis, or you can call it septic shock when a blood pressure
drops. So when the infection gets so bad, it cets into the

blood and your body really begins to fail. They didn’t really

know what the cause was.

They suspected the urinal —-— the pathologist, both

Il the coroner in the pathologist in the Philippines, when they

looked at his lungs under the micrcscope, they noticed that
| there was inflammation in the lungs or pneumonia. Now, 1t’s

hard to say whether pneumonia was the cause of that sepsis

that resulted from that sepsis. BRut from —— clinically you
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can say vou had a severe infection, and at the autopsy cone
organ that they saw was acutely infected was the lungs, so
they call that pneumonia.

0 Now, we’ve heard testimony about the condition
llof Mr. Meana’s liver. By the wey, how big is the liver? Is

it the size of volleyball, football, what?

A The normal liver is about 1,500 grams, so
llthat’s -
Q Oh, okay.
il A —— roughly ——
THE COURT: And we thought it was 1,600 grams, so —
THE WITNESS: So my guess is Mr. Meana's liver at
the end was a little bit smaller. It’s up -—— I don’t know,

that big, richt here.
il BY MS. STANISH:
Q How big? How big is this?
“ A Maybe the span -— the normal span in the
front, in the right midclavicular line, the richt middle of
i your chest might be about 10, 12, 14, 15 centimeters. So
divide that by twc and a half will give you inches.

0 Well, we don’t need to go that ——

THE COURT: And while we think about that, the jury
tells me they need a break right now.

MS. STANISH: All right.

THE COURT: So, ladies and gentlemen, we’ll take a
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Ilrelatively quick break. The bailiff will let me know when
you’re ready.

During the break yocu’re reminded that you’re not to
Fldiscuss the case or anything relating to the case with each
other or with anvcne else. Don’'t read, watch, or listen to
It any reports of or commentaries on this case, any person or
subject matter felating to the case, and please don’t form or
llexpress an cpinion on the trial.
Nctepads in your chairs, and through the rear door.
“ (Jury recessed at 2:59 p.m.)

THE COURT: One of the jurors feels sick, and that’s
why we needed to take an immeciete break.
" You can take your brezk. We don’t need you for
this.

THE WITNESS: I cannot practice medicine in Nevada.
“ MS. STANISH: Do they need a liver doctor?
THE COURT: So that’s why I said as long as the jury
llneeds. So we’ll see what’s up with that.

MS. STANISH: I'm almost done, Your Honor.

THE COURT: Yeah, I mean, she Jjust said like she
I needed an immediate break.

MS. STANISH: Okay.

THE COURT: So that suggested to me like a stomach
type of an issue. That’s why I —-

il
MR. SANTACROCE: Which one?
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THE COURT: Ms. Rocker.

MR. SANTACROCE: I saw her kinc of moving --— moving
arcund.

THE CQURT: Yeah, so we’ll see. So we’ll ——- I'1l1

update vou.

Yes?
MS. WECKERLY: I just wanted —— well, Mr. Wright
left. But I wanted to put —- just enter something as a

Court’s exnibit. When Dr. Carrera testified, the defense
entered a ccommunity letter, proffer letter into evidence
after, and Mr. Pitaro was present in court when that happened.
After court Pitarc contacted me and said he thinks that’s the
wrong letter or the witness thinks it’s the wrong letter. 1
provided the right one to the defense. 1 told them if they
want to switch it out that’s fine, or we can leave it how it
is because it was admitted, but I’d just like to have this as
a Court’s exhibit that I provided it to the defense on the day
I got it.

THE COURT: Okay. And then, Ms. Stanish and Mr.
Santacroce, how do you want to handle that?

MR. SANTACROCE: It matters not to me.

THE COURT: I mean, do you want to substitute for
the correct one?

MS. STANISH: I have it ——

THE COURT: I don’t know what the ——
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MS. STANISH: Yeah.
THE COURT: -- difference is between the two.

“ MS. STANISH: I don’t kncw either, so let me talk to
Mr. Wright about it. I think he stepped out.
it THE COURT: Okay. You might want tc compare it to
the other one to see really what the difference is.

MS. STANISH: Right. Thank you.
il MS. WECKERLY: Yeah, so -—- all rignt.

THE COURT: Okay.

(Court recessed at 3:02 p.m., until 3:14 p.m.)
" (Inside the presence of the jury.)

THE COURT: All right. Court is now back in
session.
" And, Ms. Stanish, you may resume your direct

examination.

MS. STANISH: Thank you, Your Honor.
BY MS. STANISH:

0 So, Dr. Worman, right before the break I was
about to brocach with you the subject matter of Mr. Meana’s
cirrhosis. We’ve had testimcny, and I think that the document
“ of the coroner shows that he had cirrhosis, he had at the —
during the autopsy evidence cf ascites?

A Ascites.

Q Yeah, that’s what I meant. Sc can you explain

to us how he got to that poiht in comparison to where he was
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prior to the September 2007 time period? What happened to Mr.
Meana?

A Well, all I can tell from these reccrds is the
degree of fibrosis in his liver progressed from & State 2 in
2008 to a Stage 4 scmetime in 2012, which woulc be cirrhosis.
And, you know, that would be extracrdinarily atypical tc occur
just because of hepatitis C.

0 And 1’11 come back to that in a moment, but I
want to go back tc something I meant to ask you about the
mental condition cf Mr. Meana when he was hospitalized.

What’s that word? I know I can’t pronounce it.

A Encephalopathy?

Q Yeah, it sounds like something from Sesame
Street, that elephant. But the —— that —- that issue, what
causes that?

A So encephalopathy is a broad term, really,
Jjust meaning that the brain is not working right. It can
happen in end stage liver disease or in very severe acute
liver disease, but that’s not the only cause. It cculd also
result from kidney failure, which he had at the end. And, vyou
know, looking at the death certificate and the medical
records, they were attributing that to both his liver nct
working and his kidneys not working.

I should say after he left the hospital the first

time, as best I can remember it says encephalcpathy was rather

KARR REPORTING, INC.
159

008956




10
11
12
13
14
15
16
17
18
19
20

21

" bit confused, but still awake and alert and knew, fcr the most

mild. He just had problems sleeping and pernaps was a little

part, where he was and, you know, what was going on.
I Q And Jjust briefly on the topic of dementia.
Are you familiar with whether or nct the medicine regiment for
hepatitis C treatment, does that cause dementia?

A Nc, absolutely not. Interfercn and ribavirin
P does not cause dementia. No.
Q And does having either acute cr chrcnic
llhepatitis C cause dementia?
" A Dementia? Abscliutely not. No.
Q Are you familiar with any literature that
I supports that?
A There is no mainstream medical literature on
| that. &and if you look in terms of treatment at the labels,
the FDA approved labels for the drugs, dementia is not an
| adverse event. I mean, dementia is something different. I
mean, liver disease can cause neurclogical prcblems and so
could the medicines, but not cementia. Absolutely not.

Q Okay. Returning tc Mr. Meana now. Based on
Il your review of the medical records, can you —- can you tell us
with any degree of medical certainty whether the hepatitis C
was a direct and immediate cause of his cdeath?

A Direct and immedieate cause? 1 cannct say that

based on reviewing all the records.
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Q Thank you.
MS. STANISH: 1 have nothing further.
THE COURT: All right. Thank you.
Mr. Santacroce, do you have any questions?
MR. SANTACROCE: Nc, Your Honor.
THE COURT: Cross, Mr. Staudaher.
MK. STAUDAHER: Yes, Your Honor.
CROSS-EXAMINATION
BY MR. STAUDAHER:
C Sir, I want to ask you a couple of questions
first about your training that counsel went over with you. I
noticed on your CV that it said board certifications you have

two; 1s tThat correct?

A Nc, I'm board certified in internal medicine.
Q American Board of Internal Medicine?

A Yes.

Q Is that the only one you hold?

A Yes.

Q On your CV it says National Board of Medical

Examiners back in 1986.

A Oh, yes. That’s the —— means you passed all
of your exams and you’re certified to become a —- do an
internship and become a physician. That’s not a medical
specialty.

0 Oh. So when it said -- the confusion there I
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wanted to make sure I was clear was that you’re not a medical

examiner; correct?

A No, I'm not a medical examiner.
Q You’re not trained in pathology?
A I have learnec liver pathology in part of my

training as a hepatologist, but I'm not a pathologist.

Q Okay. And that’s what I'm talking about, a
pathologist who studies disease of various organs and the
like; correct? I mean, that’s their focus.

A Well, I study disease of organs, but I'm not
formally trained as a pathologist.

Q Okay. Have you ever opined or have you ever

given testimony as to cause and manner of death in any case?

A Cause of death? Nc¢, I don’t believe so
until ——

Q Until today ——

A ~— NOW.

Q —— right?

A Well, I’'ve looked at cases and, you know,

looked at what —— well, actually, I take that back. 1
prcobably have opined as cause of death in drug overdose cases
related to the liver, vyes, I have.

Q Okay. How many cases have you reviewed for
that kind of a thing? I mean, actually primarily you're

looking at why somebody died, the reasons behind it.
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I A In terms of legal cases how many have —-—
Q In general. I mean, have you ever been asked

I to come in and say, hey, why did this guy die?

“ A Well, we do that scmetimes at conferences
or ——
Q You specifically. Not just at conferences.
A Sc in legal cases maybe three or four times.
il 0 Well, let’s talk about those. What were the

| three or four times?

A Those were cases where there were overdose of
| a drug where a patient died.

i 0 Sc all of them were like that?

A Those cases all involved drug alleged overdose

or possible overdose.
1]

0 And what was the drug?
A The drug was acetaminophen.
0 Because that'’s toxic to the liver; correct?
H
| A It’s toxic to the liver only if you take it in

excess. That’s correct.

Q You were asked some questions. I'm going to
Fl
use my —— I don’t know what the exhibit is. I'm going to use
1
the one that counsel gave me for — to go through this.

MR. STAUDAHER: And, Madame Clerk, I don’t know what
the exhibit number is on this.

You may actually have a copy up there.
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propofol; is that correct?

A Yes.

0 And when -- when she would redose, did she use
same needle and syringe or new needle and syringe?

A New syringe.

Q Okay. So the —- she —- she —— she would —-
and we’re talking about giving & second injection to the
patient; correct?

A Yes.

Q Okav. And she would utilize a new needle and
syringe to give an additional dose to the patient?

A I have written down just that new syringe.

Q Okay. 1 see written there separate syringes

for adcitional doses propcfol.

A Yes.

0 Ckay. Is that what you’re referring to?
A Yes.

Q And at —he time they were still utilizing

prceofol as muiti-dose vial; correct?

A Yes.

Q Meaning if —— if a new patient, if there’s
still propofol available and a new patient comes 1in, they
would use the same vial on the new patient, but with a new
needle and syringe —-

MS. WECKERLY: Objection.
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BY MR. WRIGHT:

o) -— 1s that correct?

THE COURT: BRasis?

MS. WECKERLY: Well, he said they, and I think she’s
cnly observing Ms. Hubbard.

THE COURT: All right. So be more specific in your
question.

BY MR. WRIGHT:

@) Ms. Hubbard.
A I'm sorry. Can you ask that again?
Q Yes. Now, tell me the propofol was being used

multi—cose; correct?

A Yes.

Q Okay. And so one vial could be used on more
than ore patient; correct?

A Yes.

o Okay. And sc if one patient is done and a new

patient comes in and the remainder of the propofol is tc be
used, what would Linda Bubbard do?

A She indicated she would get a new syringe.

Q Okay. And is —— 1s all of that safe and
aseptic as you understand it?

A Yes.

Q Okay. Because she is utilizinc & new — 1is 1t

} because she is utilizing a new needle anc syringe each time
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she goes into the vial?
it A Yes.
0 Now, did anyone at that time, Thursday, okay,
| you three representatives from BLC are there, CDC is there,
| Southern Nevada Health District is there; correct?
A Yes.
i Q Okay. Did anyone on Thursday step in and stop
the clinic and say propofol is single-use, you shouldn’t be
multi-dosing?

A No.

Q Okay. I want to gc —— you —- you made

Iadditional visits to the clinic; correct?

A Yes.

i Q Okay. And dic you make additional

cbservations at the clinic?
A Yes.
0 Okay. And dc you recall observations on
January 16, 20087
“ MR. WRIGHT: 1If I can apprcach?
THE COURT: That'’s fine.

BY MR. WRIGHT:

o) 1’11 direct you to the way I read ycur notes.
I Did you again see —— observe Linda Hubbard on the 16th?
A This was just an interview.
“ 0 Okay. An interview with Linda Hubbard on
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January 16, 20087

A Yes.

Q Okay. And that’s you interviewing her?

A Yes.

Q Okay. And she is the CRNA you had previously
Observed?

A Yes.

Q Okay. And why don’t —— why don’t you run

through your interview with her?

MS. WECKERLY: Objection. Hearsay.

THE COURT: 1’11 see counsel up here.

(Off-record bench conference.)

THE COURT: All right. That’s overruled.

Lacdies and gentlemen, the statements made by Ms.
Hubbarc that are testified to may cnly be considered by you as
to their effect on the listener, the person hearing the
statements and what knowledge and what information they had in
the course cf their investigation.

Sc go on, Mr. Wright.

IBY MR. WRIGHT:

9 Gc ahead and explain what Linda Hubbard told
you on January 16th.

A The registered nurse would give the propofol
vials to the CRNA. The propcfol vials were tc remain in the

room. A syringe and needle, both new, and 20 milligrams of
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i
lidocaine and 110 milligrams of prcpofol would be drawn up.

F'They would refill same syringe, same vial, and toss the
llpropofol after each patient.
Q Okay. And —— and what did she tell you had
f been the practice in the past?
it A In the past did not use the propofol as a
| single-use vial. Used a clean syringe for each patient, may
use the propofol for two patients, clean draw.

Q Okay. Now, it -- interpret what her practice
“ on January 16th was as you understood it. At that time were
they using propofcl as a single patient -- a single-use vial
I as opposed to multi-use?

A Yes. On January 16th Linda Hubberd indicated

that the propofol was used fcr one patient only.

Q Okay. And sc no mcre multi-use, single-use

propofol; correct?

A Yes.

o) Okay. And if the patient needed additional
“ dose of propofol, Linda Hubbard was refilling same syringe,
same vial; is that correct?
I A Yes.
Q Okay. And dces that -- rather than using a

it
new needle and syringe, she was reusing same needle and

syringe, go back into the vial, redose the patient, and at the

conclusion toss needle, syrince, and remnants of propofol; is

KARR REPORTING, INC.
53

008850




10

11

13

14

15

16

17

18

that correct?

A Yes.
| Q Okay. And is all of that safe injection
| practices and aseptic technique?

A It would not be the best practice, but if she

tossed the propofcl vial after each patient, my opinion it

would be safe, but not best practice.

Q Okay. What —— what would you view as best
Ilpractice?
| A New syringe, new needle to reenter the vial.
| Q Okay. At —— at the time did you or BLC tell

1]
Linda Eubbarc on the 16th you can’t do that?

[ A Nc, we cid not. I did not.
Q Okay. At —- at that time -- I'm teking this
chronologically.
A Okay.
Q At that time you were aware of the fact that

Ilthe clinic historically had been using propofcl &s multi-use
vials; correct?
it
A Yes.
) Okay. You were aware of reuse of syringes on
same patient; correct?
A Yes.
Q Okay. And at that time you and the BLC did

not recognize those two compcnents as creating a health
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hazard; correct?

A From what they told us, that’s correct.
Q Okay. And ultimately BLC issued a -— what do
you call that document where —- where the clinic then gives

you a plan of correction?

P\ A statement cf deficiencies.

©) Okay. Statement of deficiencies. That’s what
I was looking for. The BLC, your agency, issued a statement
of deficiencies tc the clinic on Shadow Lane; ccrrect?

A Yes.

Q And that statement of deficiencies identified
what deficiencies, do you recall?

A Nc, I would —- I wculd need tc see the

statement of deficiencies.

Q Okay. Does that lcok like 1it?
A Yes.
Q Okay. And what —- what were the deficiencies

-— when did your investigaticn end?

A January 17, 2008.

Q Okay. So it went from January 9th through
January 17th; correct?

A Yes.

Q Ckay. And then a —- a report or a statement
of deficiencies 1s issued to the clinic; correct?

A Yes.

KARR REPORTING, INC.
55

008852




e}

10

11

12

13

14

15

16

17

18

19

o) And it’s pointing out any deficiencies that

have been identified by inspection, observation, or

interviews?
A Yes.
Q Okay. And then once the clinic receives that,

just like any other clinic here in Nevada or hospital or

doctor’s office now, they —— they get to respond; ccrrect?
A Yes.
Q And that response is called what?
A A plan of correction.
0 Okay. And is that —— that document there,

does that have the statement of deficiencies and the plan of

correction?

A Yes, it does.

0 Okay. And sc the statement of deficiencies
was authored —— was authored or delivered to them, the clinic,

about when?

A It was provided to the clinic on -- around
February 4, 2008.

0 Okay. And —- and did they —— and vocu
indicatec that there is a plan of correction. Is that where
they essentially —— the clinic answers and states what they
will do to correct each deficiency right in on the same
report?

A Yes.

KARR REPORTING, INC.
56

008853




10
11

12

14

15

16

17

18

0 Okay. And did the clinic provide a plan of
llcorrection?

A Yes, they did.
“ 0 Okay. Now, explain what the deficiencies were

that were that were identified for the clinic.

A The first deficiency was the facility failed
to ensure the center adopted and reviewecd written pcliciles and
procedures for the use of sincle dcse of propcfol vials, and
Il for the first step of the cleaning vrocess for the upper
gastrointestinal endoscopy and colcnoscopy scopes, and the use

H
| of disposable biopsy instruments.

Q Okay. So three different ceficlencies?
il A For the first tag, ves.
‘ o) First tag?
l A Yes.
Q What’s that mean?
A In our reculations we have tag numbers to

identify specific regulation sets. So when we find a
deficient practice we would cite it at the most sppropriate
tag.

" Q Okay. So you —— tc a layman it sounds like

you found three things wrong.
A Under the administration tag, so it’s the
governing body, the regulaticn is the governinc body shall

ensure that that the center acopts and enforces and annually
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reviews written policies and procedures required by the NAC,
inclusive and including an organizational chart, and these
policies and procedures must be approved by the governing body
annually. So that —

Q Okay .

A —— was the regulation, and we found three
areas of deficient practice under that regulation.

0 Okay. And what were the three deficient
practices? Number ocne was propofol?

A Failure to adopt and review written policies
and procedures. The first one was the use of single—dose
propofol vials.

Q Okay. And —— and the deficiency was what?
Using single-dose as multi-dose?

A That’s correct.

Q Okay. And it had -- when we went through it
chronologically you all had been there on Wednesday and they
explaired that they usecd propofol multi-cdose.

A Uh-huh.

Q It was observed on Thurscay, multi-dosing
propofol. And then by the 16th of January, the practice had
changec; correct?

A Yes.

Q Okay. And during the interim was it brought

to the clinic’s attention? Between January 10th and 1l6th when
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they changed their practices, was that because they were told

use this single-dose, not multi-dose?

] A Yes.
Q Okay. And that was why?
A We did not —— the BLC dic not inform them to

use it as a single—-dose. That was done by either the CDC or

Soﬁthern Nevada —

Q Okay .
A —— Health District.

J ' Q All right. So you -- you were aware —- this
H
investigation you were participating in, there were other

Fgagencies there at the same time?

F

1

J A Yes, during the investigatzon.

Q Okay. And sc you were aware that that was

brought to the clinic’s attention that propofcol should be used
single-dose rather than multi-dose?

A Yes.

Q Okay. And dic -- did you independently learn

that yourself, like by researching?

“ : A That I have to review to my nctes.
Q Okay. You den’t recall?
A The -- the question —— can you repeat the
question?
Q Did you like go online to AstraZeneca and l1ook

J KARR REPORTING, INC.
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cr multi-use?

A Yes, we did do that.

Q Okay. I mean, does that refresh your
recollection ——

A Yes, that does.

0] —— when T told you?

A Yes.

Q Okay. And the —- do you —— do you recall from
your investication that it -- it should be single-use rather

than multi-patient use because of the lack of preservatives in

the propofol?

A Yes.

Q 7 Okay. Now, what was the —— the deficiency
peinted out tc the clinic —— I'm just taking them one at a
time.

A \ Okay.

QO But regarding propcfol, what was the plan of

correcTion?

A The facility implemented a policy which was
apprcved by the governing body outlining the strict adherence
to the administraticn of propofol. The poiicy states that all
propofol vials are to be utilized as singlé—dose only, one
vial per patient. The policy also states that néedles and
syringes are to be utilized as single-use only and are to be

discarcded intact in an appropriate Sharps container
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immediately after use.

The nurse anesthetists and staff nurses have been
informed and reeducated regarding the newly implemented policy
and proper protocols for single-dose vial medications, and
needle and syringe utilizations. The faciiity no lcnger uses
any multi-dose medication vials.

The 50 milliliter 2 percent licdocaine &and the .9
percent normal saline vials have been discontinued and removed
from the facility. The 0.9 percent vial, normal saline, now
comes in a prefilled single—use 3 cc syrince, 2.5 percent
lidocaine injectable for use with propofol has been stopped
until further notice. If the 2 percent licdocaine 1s
reimplemented for use with propofol at a later date, 5
milliliter single-dose vials will be utilized

Q Okay. And when a clinic respcrds like —- you
—— the deficiencies are served on them, anc then a plan of
correction is returned to the agency, BLC. What -- what then

happens? Is it —— is it approved? Is it disapproved? What's

the agency do? Like okay, or not gocd enougn? How dees this

work?

A We woulc review the plan of correction to see
if they have addressed the deficient processes that were
identified. If they have, we can accept the plan of
correction. If they have not addressed the deficiencies

practice, then we cannot accept it and we would infcrm the
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facility that the plan of correction was unacceptable and
identify why it was unacceptable.

Q Okay. And what happened here?

A I don’t know because when we accept a plan of
correction we usually identify at the top of the statement of
deficiencies that the plan of cdrrection was acceptable. It’s
not identified on this here, so I'm not sure if this was

accepted or nrot.

Q Okay. Do you have any recollection at all?
That’s the cnly ccpy I've got.
A Nc, I don’t. We would usually, like I said,

whoever reviews it will identify if it was acceptable or not.

0 Okay. Who would have reviewed that?

A Tt would have been either the Eealth Facility
Surveyor 111, the supervisor, myself, or any other surveyor
who was available to review it.

Q Okay. And tc jump back -- what were —- what
were the other twc deficiencies?

A In regards tc this tag, the first step of the
cleaning precess for the upper GI endoscopy anc COlCnoscopy
scopes, the facility failed to ensure the center adopted and
reviewed written policies and procedures. Again, for the
first step of the cleaning process and for the upper GI
endoscopy and colcnoscopy sceopes and the use of disposable

biopsy instruments.
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Q Okay. Sounds like two different things there.

| . , . , .
One is biopsy instruments, one 1s scope cleaning.

A That’s correct.

Q Okay. There was a scope cleaning deficiency.
A Yes.

Q Okay. When you keep talking tags, you throw

me for a loocp. Were there additional tags in there,
additional things found wrong?

A Let’s see. There was another tag, again,
related to the center failed to ensure the administrator
evaluated and revised the policy and procedure for the use of
propofol, for the cleaning of the scopes.

Q Ckay. The way I read that, tell me if I'm
wrong. 1'm just a layman. Without tags and everything, Jjust

tell me how many things were found wrong.

l A Okay. Let me see.
Q The way I read it there’s three things.
A That’s correct.
0 Okay.
| A There are three areas of deficient practice.

Q Okay. And it impacts various ways because
Ithey didn’t have written policiles cr else they were not
following them or something, and that accounts for the

ldifferent tags under the regulations; right?

A That’s correct.
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) But — but basically three things wrong.
A That’s correct.
Q Okay. And one of them was the propcfol. They

were using multi-use; correct?

A Yes.

" 0 Seccndly, scope cleaning problems?
A Yes.

I ) And was there a plan of correction for that?
A Yes.

" o) Okay. And basically did they say we will —-—

we’ll clean them properly?
" A Yes.

0 Okay. So the plan of correction was the

deficiencies found in scope cleaning, they will correct and

clean them prcperly, is that fair?
l A Yes.
Q Okayv. Anc the third deficiency you said had

I to do with bicpsy forceps?
A Disposalble biocpsy instruments, ves.
“ 0 Okay. And what was —-- what was the
deficiency?

A The administrator failed to ensure the
“ policies and procedures were eveluated and revised to reflect
the current practice at the center.

" Q What’s that mean in layman’s terms?
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A In layman’s terms, let me see. The
administrative staff indicated that the facility used
disposable biopsy instruments, and the policies and procedure
had not been updated to reflect the current practice. So the
facility had switched from —-

Q Reusable.

A -— reusable to disposable, and the policy and
procedure was not updated to reflect that current practice.

Q Okay. The policy and procedure still said
using reusables and cleaning them, and, in fact, they had gone
to disposable biopsy forceps and the policy was outdated?

A Yes.

Q And I guess the plan of correction would be we
updatec the policy?

A Yes.

Q Okay. Now, I want to go back to your notes.
Aside from January 16th interviews at the clinic, did ycu also

interview Vincent Mione, another CRNA? And if you’ll go to

the third pace -- you found 1it?
A Yes.
Q Is that January 16, 20087
A Yes.
0 And Vincent Mione, a CRNA?
A Yes.
Q And what did -— in this interview, what did he
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explain?

A He indicated thet the RN distributes the
propofol vials to the CRNA, the vials were to remain in the
| procedure room, propofol single-use vials, they were 20
rrnﬁlliliter vials. He would cpen the vial, draw up 20 ccs,
lsame vial, same patient, same syringe. Throw out remaining
F propofol and open bottle after each patient. The usual
!lpropofol dose was 120 to 18O milligrams, and lidocaine 2
|| percent, they would draw up -- or he would draw up .5 cCs
first, and then 10 ccs of propofol.

" Q Okay. Now, cn January 16th when you
P interviewed Mr. Mione, his practice on single-use —— because
it’s January 16th now. So propofol beinc used single-use

1]

“ Hubbard’s; is that correct?

vial, and his practice for a patient was the same as Linda

" A Yes.
Q Okay. Meaning one needle and syringe, dose

IIpatient, if patient needs more, use the same needle and

syringe back into the same propofol vial, same needle and
syringe back into the patient, and then at the conclusiocn,
discard propofol vial, reedle, and syrince; correct?

A Yes.
" 0 And once again, at that time cn January 1lo6th,
you didn’t say anything to Mr. Mione about this being an

Ilimproper precedure; correct?
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A That'’s correct.

0 Because at —— at that time it was viewed as a
safe aseptic procedure, meaning on January loth.

A It was a safe procedure. Now, again, not best
practice, but, vyes.

Q Okay. But the —— I mean, Linda Hubbard and
Vincent Mione are telling you in interviews, BLC, this is the
way we are doing it under our new policy of single-use
propofol; right?

A Yes.

Q And no one said to them, well, this is okay,
but it’s not best practices; correct?

A That'’s correct.

Q Okay. That —— that determination came at a
later Time?

A I'm not sure what you mean.

Q Did -- did ycu have discussions with Brian
labus like in February about the dangers of such a practice?

A That I con’t recall.

Q Ckay. Well, at —— at what point was the
determinaticn made, as you understand it, to put them on
notice that, hey, you need tc use a brand new needle, brand
new syringe every single time you enter the propofol vial or
the patient?

A Sc a brand new syringe, brand new needle for
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l each patient?
I Q Well, you tell me. You're a nurse and you’'re
lan inspector for the BLC; correct?
it A I didn’t —— I did not tell them that, no. Not
during my —— not during the investigation ——
o) Okay.
it A —— that I participated in.
Q And had you -- had you been there on January
| 16th and seen a practice that was putting patients in danger

because they were operating and doing it exactly the way they

were telling you; correct?

MS. WECKERLY: I'm going to object, unless she —-
I THE COURT: That wasn’t really ——
"MS. WECKERLY: —— cbserved procedures.
“ THE COURT: -- a question, either.
" MR. WRIGHT: I threw & ccrrect on the end.
THE COURT: Well, I know, but the first part didn’t

Ilnatch up with the second part. Is your guestion —-— I mean,

state your questicn again.

“ MR. WRIGHT: Okay.

BRY MR. WRIGHT:
Q I presume other inspectors were there other

Ilthan yourself; correct?

A

| 0

Yes.

And if —-- if a clinic is telling you they are
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engaging in certain practices and you have any inkling that
those are unsafe practices putting patients at risk, you would
stop those practices and advise them; correct?

A That’s correct.

THE COURT: Maybe this would be a good time for a
morning recess.

MR. WRIGHT: Thank you.

THE COURT: Ladies and gentlemen, we’re gcing to go
ahead and take until about 11:30 our morning recess.

During the recess you’re reminded that you’re not to
discuss the case or anything relating to the case with each
cther or with anycne else. You’'re not to read, watch, or
listen to any repcrts of or commentaries on this case, any
person or subject matter relating to the case, and please
don’t form or express an opinion on the trial.

Notepads in your chairs, and follow the bailiff
through the rear door.

And, ma‘'am, during the break, con’t discuss your
testimony with anyone else.

THE WITNESS: Okay.

THE COURT: Okay. And if you want to take a break,
it’s Jjust through the double doors there.

THE WITNESS: Okay. Thank you.

(Court recessed at 11:15 a.m., until 11:28 a.m.)

(Inside the presence of the jury.)
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113

THE COURT: All right. Court is now back in
session.

Mr. Wright, you may resume your questioning.

MR. WRIGHT: Thank you.

BY MR. WRIGHT:

0) Did you also observe or interview another CRNA
on January 16th, Mr. Vincent Sagendorf? And the -- like on
page 5.

A Yes.

Q Do you have that? Yes.

A Yeah.

0O January 16, 2008, interview of Vinnie

Sagendorf, CRNA; correct?

A Yes.

) And what did Mr. Sagendorf explain regarding
his procedure?

A The RN distributes the propofcl in the
morning. He draws up 1 cc of Xylocaine first, then 10 ccs of
propofol. TIt’s a 20 cc standard vial. When —— when a patient
—— when with the patient and ready to start the procedure,
that’s when he would draw up the propofol. Start with 100
milligrams of propofol, augment as needed, use a new syringe,
discard the propofol after each patient, standard practice for
CRNA.

Q Okay. So as —— tell me if I'm incorrect, but
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as far as Mr. Vinnie Sagendorf, he indicates that he would be

doing what you refer to as best practices.

A Yes.

Q Is that right?

A Yes.

Q Whereas Linda Hubbard and Mr. Mione were

reusing needle and syringe for same patient, Vincent Sagendorf
is saying every time I draw up again I use a new needle and
syringe.

A Yes.

Q And at tﬁe end, toss the propofol because 1it’s
single-patient use as of now; correct?

A Yes.

Q Okay. And dec vou recall you and Nadine Howard
and Leslee Kosloy, the three BLC investigators, were
interviewed by the Metropolitan Police Department in March

2008? Do you recall that?

A Yes.

@) Okay. Bave you seen your transcript of
interview?

A Briefly.

0 Okay. And do you recall that at that
interview in March —— on March 5, 2008, it was all three of

you; correct?

A Yes.

KARR REPORTING, INC.
71

008868




10
11

12

14

15

16

17

18

19

Q Okay. And you are all three nurses?

A Yes.

Q And inspectors?

A Yes.

Q Okay. And you explained to the detectives

!‘that the procedures described on January 16th by Mr. Micne,
Mr. Sacendorf, and Linda Hubbard were proper and correct

procedures; right?

A That I don’t recall. I’1l]l neec to see the —-—
Q Okay. 23 to 27 —— 23 to 26, read that to

yourself, all four pages.

A Okay .
Q Starting like about there on line —-- page 23.
A [Witness complied]. Okay.
W Q Does that refresh your recollectzon?
A Yes.
ﬁ 0 And that’s on March 5, 2008. I'11 tell you
because I didn’t hand you the cover page.
l‘ YA Okay.
o) And that’s interview of Leslee Koslcy, Dorothy

Sims, Nadine Howard at the BLC; correct?
A Yes.

o) And it’s by Detective Gray and Detective Hahn

cf the Metropolitan Police Department.

A Okay.
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Q And at that time you were interviewed, you
all, let me put it that way, and the practices described of
Mr. Mione, Linda Hubbard, Sagendorf were stated by you all to

be perfectly acceptable.

A That’s correct.

Q Is that correct?

A Yes.

Q And there was nothing in there to the

detectives about not best practices or anything else. It was

they are using acceptable safe practices —-

A Yes.

Q —— correct?

A Uh-huh.

Q And it was talking specifically about reusing

needle and syringe; correct?

A Yes.

Q And apparently at some later time after March
5, 2008, there was a determination that that may not be safe

practices or best practices; right?

A My cpinion, yes, nct best practice.
Q Okay. After March 5, 200872
| A Yes.
I Q Okay. And —- because on March 5, 2008, you

" and the other two inspectors are agreeing that those are safe

practices; correct?

I
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Yes.

Okay. And you're now saying today it’s not
right?

That’s correct.

Okay. So that change occurred after March 5,

Yes.

Okay. And investigation of Shadow Lane had

ended by BRLC on January 17th when the statement of

deficiencies was issued; correct?

That’s correct.

Additional —- did additional investigation by

BLC occur at the sister clinic on Burnham Lane?

Did we do an inspection over there?
Yes.

Yes, we did.

Okay. And that was after Shadow Lane?
Yes.

Okay. And sc — and you knew Burnham was

simply another clinic of the same practice; correct?

That’s correct.
Okay. And so BLC went and inspected there —-
Yes.

—— correct? And did another statement of

deficiencies; correct?
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A Yes.

MS. WECKERLY: I'm going to object as to foundation
Il unless she was at Burnham and observed it.

MR. WRIGHT: Okay. Well, the — I'm not going to go
I any further with going into Burnham.

| THE COURT: Okay. Move cn.

BY MR. WRIGHT:

P o) There —— thereafter did your acency conduct
further investigations of other ambulatofy surgical centers,
I starting in February 20087?

i A We did do inspections of other ambulatory
surgery centers. I don’t know the exact date as when they
it

were started, but we did do cther investigations, yes.

i Q Okay. And was that precipitated, started

because of what was found at Shadow Lane?
MS. WECKERLY: Objection. Calls for speculation.

- THE COURT: If she knows.
il You can answer. Don’t cquess if you con’t know.
THE WITNESS: That 1 don’t know.
" BY MR. WRIGHT:
I Q Okay. You den’t know why the governor asked
all of the ambulatory surgical centers in the state toc be

" inspected starting right after the Shadow Lane clinic?

THE COURT: Well, that would ——

I

MS. WECKERLY: Objection.
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it THE COURT: —- be speculation.

MS. WECKERLY: That’s not in evidence.

Il THE COURT: Yeah, so —

BY MR. WRIGHT:

l Q Okay. Do you know?

THE COURT: Mr. Wright, I already sustained the

chjection ——

MR. WRIGHT: Okay.
THE COURT: -- so you need to move cn.
BY MR. WRIGHT:
Q Did you —- in February did BRLC inspect another
clinic on Maryland Parkway, an endoscopic clinic?
il MS. WECKERLY: I'm coing tc object unless she

personally did the inspection. I mean, she cculd, I guess,

say that --
THE COURT: Well, she could ——
“ MS. WECKERLY: -- she heard
THE COURT: -- be aware cf it in her role as part of
Ilthe team.
Sc do vou know whether or not there was another
llinspec:ion?
THE WITNESS: We dic do an inspecticn on an
ambulatory surgery center on Maryland Parkway. 1 den’t know

l the exact date, though.

THE COURT: Okay. Were you involved in that
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inspection?

THE WITNESS: No, I w&s not.
" BY MR. WRIGHT:

Q Would you lock et that document and tell me —-
tell me what that is?
| A Going back tc your —— the Judge’s question on
was I involved with it, is that directly involved with it, or
llas a supervisor?
Q As a supervisor.
Fl A As supervisor, I may have been involved with
it, but I wasn’t directly onsite.
P 0 Okay .

A This is a state —-

MS. WECKERLY: My cbjection, then, is foundation as
to any observations i1f she wasn’t cnsite.

THE COURT: All right. Lay a foundation, Mr.
IIWright.
MR. WRIGHT: 1I'm naving her -- I hanced her an
! exhibit and I'm asking her whet it 1s —-

THE COURT: Okavy.

MR. WRIGHT: -—- before I mcve its introduction.
BY MR. WRIGHT:

Q What is that exhibit?
i A This is a statement of deficiency for a
| gastrointestinal diagnostic clinic on 31S6 South Maryland
|
KARR REPORTING, INC.

77

008874




10

11

12

13

14

15

16

ll

r.Parkway.
0 Okay. And is that the inspection we’ve —— you

" and I have been talking about?

A The one on Maryland Parkway?
0 Yes.
A VYes, this occurred in February.
I Q Of 20087
| A Yes.
F 0 And that —— and that’s a document of your

I agency; correct?
A That's correct.
MR. WRIGHT: T move its admission.
MS. WECKERLY: Objection. Hearsay.
THE COURT: 1I’11 see counsel up here.
(Off-record bench conference.)
i BY MR. WRIGHT:
o) Would you lock at that page by page and tell
l me if that appears to e an accurate copy of a record of your
agency’?
l A [Witness complied]. Yes, this is a statement
|

of deficiencies from cur agency.

Q And it’s page 1 through 29 and every single

page is there; correct?
A Yes.

Fl MR. WRIGHT: Move it’s admission.
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stated.

THE

THE

“ THE

THE
THE
THE

MR.

“ THE

Q
il A
THE

i
Q

A

Q

. WECKERLY: Same objection that I previously

COURT: Basis, why are you —-—

. WECKERLY: Foundation.

COURT: -— admitting 1it?

. WECKERLY: Oh, sorry.

COURT: Mr. Wricht?

. WRIGHT: Pardon? I'm sOrry.

COURT: 1I’1ll see ——

. WRIGHT: -- I didn't —-
COURT: —— counsel up here.
. WRIGHT: -- hear you.

COURT: 1’11 see counsel up here.
(Of f-record bench conference.)
WRIGHT: Thank you, Your Honor.

COURT: Go ahead.

BY MR. WRIGHT:

Do you have Exhibit CCC -- CC-1; correct?
Yes.

COURT: Two Cs.

BY MR. WRIGHT:

cc-1
Yes.

The — these inspections of an endoscopy —— a

gastrointestinal diagnostic clinic, is that an ambulatory
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surgical center?

A Yes.
il Q Okay. And these inspections take place
,runannounced?
r, A Yes.

Q Okay. So it’s inspectors walk in the dcor,
!

watch, and interview?
Yes.

And look at records?
Yes.

Okay. And this occurred on February 15, 20087

- O D © E

That’s the date that the investigation was

completed. It started on February 13, 2008.

Q Okay. Looking at page 25 —— 25 of 2S.
" A Okay.
Q Did the observations begin on February 14th,

general observaticns of four patients receiving endcscopy
procedures at the facility between 7:35 a.m. and 9:30 a.m.?
I

A Yes.

" Q And going to page 26 of 29 -- and this is a

different clinic in Las Vegas; correct?

A Yes.

o] It’s not —— not Burnham, not Shadow Lane, not
il associated with the Gastroenterological Center of Las Vegas?

A Yes.
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Q Okay. Now, cn page 26, Patient No. 3, okay.
A Yes.
Q Would you read the paragraph as to Patient 372

MS. WECKERLY: I'm coing tc just object as to
foundation unless she was there and cbserved this.

THE COURT: What was vour role as & Supervisor on
this investigation or document?

THE WITNESS: I would have assigned the surveyors to
go out to investigate. They would call for any questions or
guidance. And then once the investigation was completed, I
would review the report, and then I would mail the report out
to the facility. And then I would track the inspection
process.

THE COURT: Okay. When you say track the inspection
process, what does that mean?

THE WITNESS: I would track as to what facilitiles we
are going at to do any inspections at, which day we started,
what day we’ve completed, did the statement go cut, and did we
get a plan of correction in.

THE COURT: Okav. And then as the superviscr, did
you have any role in making sure the plan of correction was
actually adhered to or the changed —— the reccmmended changes
were made?

THE WITNESS: It looks like I reviewed the plan of

correction and accepted it. And this is a federal statement,
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so because cf the conditions we would be then responsible to
do a follow up visit to make sure they are in compliance with
Ilthe regulations.
THE COURT: And you do that as a supervisor?
i THE WITNESS: I would assign --—
THE COURT: Okay.
THE WITNESS: —- the —— the surveyors to go out and
P do the follcew up investigaticon. But I would not have been the
investigator going out to do 1it.
“ THE COURT: All right. Go ahead, Mr. Wright.

MR. WRIGHT: Okay.
BY MR. WRIGHT:

Q And do you all —-— your —-- vyour agency, you do
the inspections fcr the centers for Medicare and Medicaid
ilservices, federal goverrnment; correct?

A Yes.

i Q I ﬁean, just the way our government 1s set up
here, the feds for Medicare and Medicaid contract to the

| state, vour acgency, to do the inspections of their clinics

that are qualified for Medicare and Medicaid services?

|| A That’s correct.

Q Okay. And sc that’s what was taking place
il here? |

A Yes.
I Q Okay. Now, Patient No. 3, read that
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paragraph.

A Patient No. 3 was brought into the procedure
room at 8:35 a.m. The anesthesiologist injected the patient
with propofol through the patient’s intravenous IV tubing.
The anesthesioclogist opened a new vial of propofol. The
anesthesiologist used an open needle and syringe to draw up
additional propofel from the vial. The anesthesiologist was
observed putting the used vial with the remaining propofol
back on the counter after the case. This was the only used
propofol vial observed. The other vials on the countertop

were new, unopened vials.

o) Okay. And then Patient 4 follows Patient 3;
correct?

A Yes.

Q Okay. And what happened with Patient 47?

A Patient No. 4 wes brought intc the proccedure

room at 9:15 a.m. The anesthesiolcgist was observed drawing
up propofol in the same -— the anesthesiologist was observed
drawing up propofcl from the same vial that he had used on
Patient No. 2 to inject Patient No. 4.

Q Okay. I had —— I had skipped Patient 2 before
that, but read the next paragraph about Patients 2, 3, and 4.
What then occurred?

A Patients No. 2, 3, and 4 were observed being

transferred into the procedure room one at a time on a gurney
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with their intravenous IV bags lying on the gurney with them.
An observation was made that one of the patients —-— the
patient’s blood flowed back into the IV tubing. When the IV
bag was hung on an IV pole, the blood cleared from the tubing.

Q Okay. Next paragraph.

A During the observation time frame, the
anesthesiologist was never observed opening new syringes.

Q Okay. And then was the anesthesiologist
interviewed? What’s the next paragraph?

A On 2/24/08 at 9:45 a.m., the anesthesiologist
stated that it was ckay to use a single patient use propofol
vial on multiple patients because the purpose of the single
patient use label on the vial was to prevent bacterial growth
in cases that required a long period of time. The
anesthesiologist stated that because these cases were of short
duration there was not enough time for bacterial growth to
occur, that way it was safe to reuse the propcfol vials on
multiple patients.

The anesthesiologist was asked what the process was
when he went from a used propofol vial to a new patient. The
anesthesiologist stated that he would change the needle and
reuse the same syringe. The anesthesiologist explained that
because a hicgh port was used on the IV line it was safe to
change the needle and reuse the same syringe on multiple

patients.
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Q Okay. And that -- that was an
anesthesiologist, M.D., not a CRNA; correct?

A That’s correct.

Q Okay. And the repcrt, the statement of
deficiencies, the same syringe was being used by the
anesthesiologist, multi-patient, but simply changing the
needle; correct?

A Yes.

o) Okay. And all of the investigation at
Burnham, Shadow Lane, the entire investication, there was
never any finding ever of any reuse of needles, reuse of

syringes between patients; ccrrect?

A At the Shadow lane, that’s correct.

0 Okay. I don’t recall the Burnham clinic.

Q Okay. You would have to look at the report on
Burnham?

A Yes, I would.

Q Okay. But at Shadcw Lane no reuse cf syringe

between patients?

A That’s correct.

0O Okay. And then this on February 15, 2008,
reuse of syringe, changing needle between patients and
multiple use of propofol; correct?

A That’s correct.

Q Okay. And was a plan of correction filed?
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A Yes.

0 Okay. And plan of correction is propofol used
single-use and new needles and syringes?

A It would be in the attachments because they

attached their policies and procedures. But if I accepted it,

then —-

O Okay.

A —— they would have changed their policies and
procedure.

Q Ncw, thereafter was a plan put in place to

survey or investigate, inspect, I guess, is the correct word,
all of the ambulatory surgical centers in the state of Nevada
in 2008€7?

A That's correct.

0 And did -- did you — did your office

participate in that?

A Yes.

Q Okay. Did CDC participate in that?
A Yes.

Q And do you recall the time frame?
A Nc.

Q Look at that document to yourself and tell me
if you recognize what that is.
A [(Witness complied].

Q Do you know what that is?
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Division.

A It looks like it’s a report that was done by

our administrator, Richard Whitley.

Q Okay. And who is Richard Whitley?

A He is the administrator for the Health

Q And is that your division?

A Yes, it is.

) He’s the boss?

A Yes, he is.

0 And does -- is that report the —— a report of

“ the results of the inspection of ambulatory surgical centers

in Nevada in 2008 regarding infection control practices?

MS. WECKERLY: Your Honor, I'm going to object

unless she independently recognizes it. It scunds like she —-

or it looks like she’s reading it.

THE WITNESS: 1 —— to be honest, I don’t recall

seeing this report.

THE COURT: Okay.

BY MK. WRIGHT:

Q Okay. Do you know was it —-— let me show you

| Exhibit R-1.

MS. WECKERLY: Can I see that exhibit? 1 don’t —
THE COURT: Yeah. It's already been admitted.
MS. WECKERLY: Right. I just want —

THE COURT: That'’s fine. He can ——
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MS. WECKERLY: I Jjust want to —-

THE COURT: -- show it to you.

MS. WECKERLY: -- know what it is.

THEE COURT: And R-1 1s what, Mr. Wright?

MR. WRIGHT: 1It’s a Nevada State Health Division

technical bulletin —

THE COURT: Okay.

MR. WRIGHT: -- regarding potential exposures to

hepatitis C in —- in ambulatcory surgical centers in Las Vegas.

THE WITNESS: Okay.

BY MR. WRIGHT:

Q

A

Q

Are you familiar with that?
Nc, I'm not.

Okay. Do you —— do you -— who is -- that’s in

evidence already. That technicel bulletin is from whom?

A

Azzam.

A

Q
different state

A
Health Division,

Q

A

Tt looks like it was written by Dr. Ihsan

Who is he?

He is the state epidemiologist.

Okay. And is he in your agency Or in a

agency?

It looks like he’s with the Nevada State
SO ——

That’s different than you all?

The Nevada State Health Division is a division
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cur bureau is like a program within that Health Division. So
he’s with —— he’s the state epidemiologist, but he’s not with

the Bureau of Healthcare Quality and Compliance.

Q Okay.
A Or the BLC?
Q Do you recall that as a result of inspections

taking place a technical bulletin was sent out to healthcare
providers about multi-use vials and reuse of syringes?
i A I don’t recall personally, but this is —-—
MS. WECKERLY: I'm going toe object unless she
recalls.
THE COURT: All right. Okay.
BY MR. WRIGHT:
F Q Now, you do recall that there was -— your
P agency participated in an inspecticn of ali the amoulatory
P surgical centers in the state of Nevada; right?
r; A Yes.
Q And do you recall how many of them were

inappropriately using single-use items, especial-y syringes?

A I don’t recall how many of them.

Q Let me show you somethinc and see if this
H refreshes your recollection.
A Without seeing the inspection reports ——

Q That does not refresh your recoliection?
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A Nc. We have a total of about 60 facilities
all throughout the state. Sc without seeing each of the
inspection reports, I really can’t say.

Q Okay .

THE, COURT: That’s fine. I mean, the question is

does that refresh ycur recollection.

-3

(R3]

HE WITNESS: Yeah.

H

—3
]

COURT: And if it doesn’t, then Mr. Wright is
going to move on.
BY MR. WRIGHT:

Q Right. My question was do you recall of the
number inspected, like €0 of them, how many of them were found

to be reusing syringes?

A Nec, I can’t recall how many of them.
) Does looking at that refresh your
recollection?

MS. WECKERLY: I'm coing to object. She just said
it didn’t. |

THE COURT: I think she just said it didn’t.

THE WITNESS: No, it doesn’t.

THE COURT: All right.

MR. WRIGHT: I move the admission of the exhibit.

MR. STAUDAHER: Well --—

MS. WECKERLY: 1I'm coing to object as to foundation.

THE COURT: That’s sustained.
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MS. WECKERLY: Among others.

THE COURT: That'’s sustained, Ms. Weckerly.
BY MR. WRIGHT:

Q So you don’t --—

THE COURT: I don’t think that’s been —
BY MR. WRIGHT:

Q —— have any idea —-

THE COURT: —— marked yet, either.

BY MR. WRIGHT:

Q Do you remember you were working and
participating in it; correct?

A Yes.

Q Okay. And this is 2008. And an inspection of
all the ambulatory surgical centers because we had this
outbreak here; correct?

A Yes.

Q Okay. And can you remember if there was zero
found? Do you have any memory whatsoever of the results of
this investication?

A Without looking at those inspection repcrts I
couldn’t tell vou what was found at each of the facilities.

o) Okay. So for all you know it was 100 percent
reusing; correct?

A Without looking at the inspection reports, I

can’t say.
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Q Okay. In preparation for your testimony here,
have you been interviewed by anyone?

A For?

Q In preparation for testifying ——

TEE COURT: For coming in today did anyone interview
you, like a police officer or investigator or attorneys,
anybody like that?

THE WITNESS: I met with the DA awhile ago.

THE COURT: Okay. By awhile, a week ago, two weeks
ago, a month ago, what do you mean?

THE WITNESS: Prior to —— prior to jury selection.

THE COURT: Okay. So that would have been a couple
of months ago?

THE WITNESS: Yes.

THE COURT: All right. Go on, Mr. Wright.

BY MR. WRIGHT:

0 Okay. Who did you —— you never met with me;
right?

A Nc, I have nct.

Q Okay. But ycu met with the District

Attorney’s cffice?

A Yes.
Q Okay. Who dic you meet with?
A The gentleman here and the lady here.

THE COURT: Which gentleman?
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Q

LGOI~ T O T © B

today?

>

d interview.

questions for
1]

THE

This is Mr. Staudaher.
Mr. Staudaher.

Ms. Weckerly.

Yes.

You met with them?
Yes.

Did you discuss what I'm talkirg apcut here

No.
What did vou discuss?

He —— we discussed the police officer’s

Okay. That March 5, 2008, interview I showed

Yes.

Anything else?

Nc, I don’t recall.

Okay. Thank you very much.

COURT: Nothing else, Mr. Wrignt”?

. WRIGHT: No, Ycur Honor.

COURT: Mr. Santacroce, do vou have &any
this witness?
SANTACROCE: I co not.

COURT: Thank you.
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Ms. Weckerly, is this your witness?

MS. WECKERLY: Yes.

THE COURT: Cross?

MS. WECKERLY: NoO cross.

THE COURT: All right. Do we have any juror
questions for this particular witness? 1 see no juror
quesfions.

Ma'am, thank you for your testimony. Please do not
discuss your testimeny with anyone else who may be called as a
witness in this matter.

THE WITNESS: Okay.

THE COURT: You are excused.

THE WITNESS: Thank you.

THE COURT: Thank you.

1’11 see coun&el at the bench, please.

(Off-record bench conference.)

THE COURT: Ladies and gentlemen, we’re going to go
ahead and take our lunch break now. We’ll be in recess for
the lunch break until 1:25.

During the lunch recess you are reminded that you’re
not to discuss the case or anything relating to the case with
each other cor with anyone else. Ycu’re rot to read, watch, or
listen to any repcrts of or commentaries on this case, any
person or subject matter relating to the case by any medium of

information. Please do not do any independent research, and
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please do nct form or express an opinion on the trial.

Place your notepads in your chairs and follow the
bailiff through the rear door.

(Jury recessed at 12:20 p.m.)

i THE COURT: And before we take our break, I
overheard the attorneys commenting that there was an
cutstanding ruling on something prior to resuming the
testimony.

MR. STAUDAHER: No.

THE COURT: Can you enlighten me as to what that
might be?

MR. STAUDAHER: Outstanding ruling regarding jury —-
so it was related to jury instructions where —-—

THE COURT: 1Is that regarding the statute or —-
because how can there be an cutstanding ruling on jury
instructions when we haven’t ——

MR. STAUDAHER: Well, not -—-

THE COURT: -- covered jury instructions?
MR. STAUDAHER: -- a jury instructicn, but the issue
regarding the theft that the Court —— we proviced the

authority for the Court.

THE COURT: Right. TI'm expecting arcument on
Ilthat -
MR. STAUDAHER: Okay.

THE COURT: -- so I don’t really think it’s fair to
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llthat’s an appropriate ——

MR. STAUDAHER: I think we said that we need a

| ruling from the Ccurt, not necessarily that there was an
outstanding ruling.

il THE COURT: Okay. Well, I heard outstanding ruling.

So I -just want to make sure that other than the exhibit that

we talked about this morning that there’s no cutstanding
rulings. The only other issue is the graph thing that may be
lconsidered cutstanding. So I just want to make sure that I
haven’t neglected to remerber anything other than that.

And as I said, I den’t consider that an outstanding
ruling because I'm assuming —- well, first of all, I don't

know. Maybe the defense will agree that that’s an appropriate

statute to use and an appropriate instruction. I would assume
not, but, you know, I'm obvicusly not as wise as they are, soO
perhaps they’ll agree to that.

If not, I certainly would anticipate there’s going
to be some argument on something that critical to a case. SO
I don’t consider that outstanding, as I said, because it
Flhasn’t been -— it hasn’t been argued, litigated yet, and, you
know, whatever. So is that --

“ MS. STANISH: No, Your Hcnor —-

“ THE COURT: Am I missing something? Is there
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anything else that either side feels they need a ruling on

that hasn’t been ruled on?

MS. WECKERLY: I think we were —— we were discussing
jury selection —-— or, sorry, Jjury instructions. And what we
were talking about is how we could probably reach eagreement —-—

THE COURT: Right.

MS. WECKERLY: —- on some things, probebly not that

issue. I mean, I don’t know if Ms. Stanish was talking about

“ something else, but that was my recollection, that we thought

we could get agreement on certain parts of the —-—

THE COURT: Right. And you’re fine to talk about
whatever you want to talk about. All I'm saying is if there
is an outstanding ruling, I certainly want to, you know, make
sure the record is complete and rule on anything that hasn't
been ruled on. So to the extent 1 may have overheard that, I
just want to make sure that I haven’t neglectea to make a
ruling on something that I have forgotten.

Like I said, those are the only two things at the
forefront of my mind, but it’s possible I'm nct reccllecting
something. So if that’s the case, then I need to e made
aware of that. The only other potential is the Ms. Pcomykal
issue, which she’s been kept here, vou know. I'm ccncerned
about the thing -- I was going to review her —- I’ve reviewed
it already. You folks have reviewed it. You know, 1f we

decide to make her an alternate, then it’s going to be the

KARR REPORTING, INC.

97

008894




10

11

12

13

14

15

16

17

18

19

I
|
It
I
I

next number alternate.

T am not going to shuffle the alternates to benefit
any particular side. So the next in number alternate, I
believe, is the blonde gal that you folks have complained
about has been sighing and deesn’t appear to like Mr. Wright.
That, I believe, is our next in order. And, like T said, I'm
not shuffling the alternates unless there is a real reason.
And the fact that she may sigh and, you know, express boredom
is not a reason tc shuffle the alternates.

So just to — I don’t knew if anyone would have had
that idea, but to the extent scmeone would have, that is not
going to happen. The only one —— you know, we could make Ms.
Pomykal an alternate because she has —— and I'm going to
decide if I'm even going to make that option available. But,
you know, she has expressed something that could create, at
least in the minds of the defense, a conflict. So there 1is
that.

The only other remaining issue that really, I don’t
know is a remaining issue, is the gentleman in Chair 7 who
will be allowed tc go on his vacation starting early in the
morning on July 4th. So, vou know, if we finish up Friday
like we think, that would give them three days to deliberate,
and my belief is he should remain as one of the main members
of the Jury.

If for some reason it takes longer than that, then
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| BY MR. WRIGHT:

e Right. But you can't rule -- you can't say
hepatitis C, he still had it, correct?
ll A Not from my direct observation, no, I can't.
C Right.
| BY MR. STAUDAHER::
I C Did you see medical records which showed that he
had active lab results, laboratory results shcwing hepatitis C
up until he went to the Philippines at least?

" THE COURT: Okay.

A Yes.

BY MR. STAUDAHER:
it C So at least — and he was only in the

Philippines a couple of weeks before he cied?

A That's correct.
THE COURT: If you've had hepatitis C for five years,

is it suddenly going to go away? Is that something that could

happen?
MR. WRIGHT: Asking a non-expert.
THE COURT: Does that make any sense, 1if ycu know?
" THE WITNESS: I don't —— I don't know enough about

the natural —
" THE COURT: Okay.
THE WITNESS: —— history of hepatitis C to answer

Flthat one.
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THE COURT: Okay. Anyone else? All right, ma'am,
thank you. You can go ahead and return to the vestibule.

She's expect —— I'm looking at the expert witness
disclosure, page 13. She is disclosure number 62, Alane
Olson, Medical Examiner, is a medical doctor empiroyed by the
Clark County Coroner's Medical Examiner. She is an expert in
the area of forensic pathology and will give scientific
cpinions related thereto. She is expected to testify
regarding the cause and manner of death of Rodolfo Meana, as
well as her direct and indirect involvement in the autopsy of
Rodolfo Meana. 1 think that covers it. So I mean I think --

MR. WRIGHT: I thought —- I told you, when I read the
grand jury, I thought she would be capable of properly
testifying to it. Now I know she isn't, she didn't. Well,
our initial motion opposing, defendant's opposition to foreign
documerts pcinted out the autopsy report refers to serological
and histopathological testing that were apparently conducted
by others cutside the presence of Olson. That's the very

blood test I'm talking about, those tests. And she doesn't —-

she dicn't test —— she can't even say he still has hepatitis
C. Anc so now I'm supposed —— I want —— I want to articulate

again the dilemma T have on cross—examining her.
I — I — I want — my problem is, I need the
witnesses from the Philippines because she's —-- she says ——

I'm looking at the death certificate. What I believe occurred
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1 llhere, my theory in this defense as to how all of a sudden

cause of death only became hep C and not kidney problems is
the death certificate says both. And then aicrg comes the
autopsy report, which is done in & funeral hore &t the request
of the family allegedly resulting from hepatitis C and then lo
and behold, look at the cause of death. There isn't & single
thing in the autopsy report about his kicney disease as the
cause of death.

So I'm supposed to cross—examine her when she
concluces remarkably the same as the autcopsy report dene by
the family that it's just hepatitis C. Anc sc what —— and so
I'm —— my witnesses I want to examine are abcout how 1t changes
from both to go into the autopsy. They corn't even —— what's
bilaterai?

MR. STAUDAHER: Both sides —— two sides.

THE COURT: Both sides.

MR. WRIGHT: Okay. So it's bkilaterel lung? See, I
mean, look at that. Other significant concitions ceontributing
to death. They don't even relegate his chronic kidney
failure, which is the cause c¢f death in the death certificate
to a footnote in this autopsy. And so I'm supposed to
cross—examine her about it? She's going to say, Mr. Wright, 1
agreed with the autopsy report, I already said that. That's
where I'm hamstrung.

MR. STAUDAHER: Two —— two things, Your Honor. First
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of all, when she was in here under questioning from counsel or
from myself, from the Court, she did not say cne word about
basing, first of all, any of her findings or her opinions on
the autopsy report at questicn —- in guestion. She used her
direct observaticns that she celineated to the Court, her
observations under the microscopic -- the fact that that —-
evervthing sre talked about was medical records, medical
records. Those medical records are in in this particular case
and that's certainly somethinc she can rely upon. She did not
say one time even for the confrontation —- just isolating the
confrontation clause issue, that she relied upon the autopsy
report. The conly testimony she gave about the autopsy report
was that it was consistent with what her opinion was and her
belief and her findings. So that's not something that she
said she relied upon. So the things that she did rely upon

are certainly germane.

She also said as far as the active infection, that

she believed it was active and ongcing because under the

microscopic she saw focal areas of inflammation, which would

indicate an ongoing infected process. So with regard to the

fact that she didn't find a virus in the samples that she

directly had, she did see laboratory results in evidence a

couple of weeks before he dies that he had evidence of a

hepatitis C infection. And then she sees actual physical

" findincs consistent with that herself, which is what she
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relied upon. But in no case —-— what case did she actually
come in and say, I only relied, if I didn't have that autopsy
report, I cculdn’'t have come up with this opinion.

MR. WRIGHT: She testified on direct examination,
Your Honor, that she didn't even reach a cause of death and
she didn't go there to perform an autopsy Or give & cause of
death and she relied upon the autopsy conducted in the
IIPhilippines, her own examination of the tTissue and c¢n the
death certificate. And she was in full agreement with them.
llAnd, of course, the answer is, she isn't in full agreement
with them.
" THE COURT: Let me ask this or just put this out
there as more of a legal question then a medical gquestion, and
llthat is this. So what if he had died from both liver failure
and kicney failure at the same time? Okay, let's assume
I

that's true. He still died of the liver failure. So, I mean,

in terms of cause, I mean if everycne adopted —- let's just

say, well, he had both, he had renal failure and he had liver
failure and those are both the causes of death. And let's

Ileven set aside the issue that she's spoken to thet well, even

if it was kidney failure, it's likely caused by the liver

Il failure. Let's just say maybe he had kidney failure —- just

for richt now, let's just say from an infectiocus disease or

llsome other unrelated cause, whatever that —- that may be. So

what? He still —— I mean, isn't the cause of death still, as
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a legal matter, still the liver failure?
MR. WRIGHT: No.
THE COURT: Even if it was also partially
" contributed —
MR. WRIGHT: No, it wasn’'t.
ll THE COURT: —- to the kidney failure if they're
llworking together? I don't know that —- I mean, I'm asking.

Recause to me you still have a -~

MR. WRIGHT: It's two things.

THE COURT: -- legal cause of death being the liver
failure. And she's explained how they go together, but even
settinc that aside.

MR. WRIGHT: 1It's —— it's two —- two different
things. First of all, I am saying from the records I
introduced that he had renal and hepatic abnormalities showing
up on the tests pricr to hep C. Okay?_ So that's one thing.

THE COURT: All right.

MR. WRIGHT: She —-- she'd like to rule out or ignore.
| First she tcld me on cross that there was nothing in the
medical reccords at all that showed any hepatic abnormalities
H because I asked her what the word meant, hepatic
abnormalities. Anything in the records that he had any at all
" before September 21st? No, Mr. Wright. What do you call

this? What's that word? Hepatic abnormality. I impeached

llher on it, showed he had renal and hepatic problems ahead of
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time. So that goes to a causation 1ssue.

Then we get to the intervening cause. Is there an
independent intervening cause that prececed it actually here,
kidney disease. And then we add on to it for our independent
intervening, the decision I don't even want tc be treated for
it and, I mean, because that can be an irtervening cause.

THE COURT: Richt. Well, that's cifferent. That's
not related to her. I mean, you still can argue the
independent intervening cause of his refusal to even try the
treatment, that's different.

MR. WRIGHT: Well, I think an irdependent intervening
llcause on the evidence may be he — he died of kidney failure
‘!and he would have died of it anvway at the same time because

he had it before he got hepatitis C. That's —— but —

MR. STAUDAHER: There's nc evidence c¢f that. There's
no evidence of that at all. He couldn't make thet argument.

MR. WRIGHT: Look at the death certificate.

MR. STAUDAHER: It doesn't say that that was before
he got hepatitis C and that's not what the evicence has come
in to and not what she testified about, nor anybody else in
this case.

MR. WRIGHT: And I say she's not qualified to testify
“ about it. She's not a kidney expert and she's not a hepatitis
expert. She's a coroner who did & show and tell and didn't

r even get her ring back right.
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THE COURT: Well, neither is the coroner from the
Philippines. 1 mean, assuming we were to get the ccoroner from
the Philippines here, he's nct & liver expert or a kidney
expert either. All I'm sayinc is even if the two went hand in
hand, lecally I'm thinking that just the one, even if they're
acting in ccncert would be sufficient as the cause cf death,
if they're acting tcgether. Sc, you know —-—

MR. WRIGHT: Well, I -- I disagree ancd I don't think
that rose my confrontation richts.

THE COURT: Well, nc. 1 said that that's a separate
issue and we've already made a record on that. And I think,
you know, it mey be, it may come down to where you have to
actually have the corcner whe perfcrmed the autopsy in these
murder cases. 1 think the state of the law 1s somewhat
unclear on that. On the -- on the -- I think that's not
decided and I think, like I said, right now all over this
country corcners who didn't perform autopsies are testifying
about autopsies in clder murder cases, either because the
coroner's unavailable who did the autopsy and coupled with

that maybe the body's unavailable and -— or they just, you

Ilknow, can't do it anymore, deon't want to do it anymore,

whatever.
T think that the notice, on the notice issue, I think
the notice -- even setting aside the grand jury transcript, I

think the notice was adequate. It said she's going to testify
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to the cause and manner of death. So I think that that
disclosure there was adequate. How you choose to proceed with
cross—examination 1is up to you, Mr. Wright. I mean, you asked
me to strike the exhibit and normally the reports den't come
in. I struck the exhibit. If vou think you want the report
to come in now, then that's fine. If you want to Zust
question her about the report, that's up to you. Or you want
to do nothing with the report, that's certainly your decision.
You know, proceed as -- as you want.

Rut I think going -- I mean, they did disclose her
and I think that they're disclosure was adequate. And so, you
know, and just my questioning of her, I'm comfortable on this
confrontation clause issue that she does have independent
kncwledge. She's not relying solely on the report, she's
relying on the -- her eyeball observations of the liver.

She's relying on her looking at the slides of the liver.

She's relying on the yellowing of Mr. Meana's skin. And she's
relyinc on the bruising, although in response tc my question
she admitted that that could also be caused she felt possibly
bv kidney failure.

So I think while there still may be a confrontation
issue, I think certainly a lot of the information she's giving
and her opinion is based on, in part, significant part I would
say, her own observations and her own conclusions based upon

those observations.
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So if anyone needs to take a two or three minute
break, do it and we'll finish up.

MR. WRIGHT: If she's relying upon the blood test
done in the Philippines, which we cbjected about -- the first
objection we filed in this that we don't have that and it's
hearsay and —— and even with all the notice tc this day we
don't have that blood test result, which was done at a
different hospital at a different time.

MR. STAUDAHER: And just for the reccrd, do we -—— did
she come in here and say that she relied upon the blocd test
result?

MR. WRIGHT: 1 asked her.

MR. STAUCAHER: No. When we were in here and the
Court was asking her what the basis of her opinion was and she
told us what it was. She didn't say that she was relying on
the blood test result in the Philippines. That —— she didn't
say that. Now that's —-

MR. WRIGHT: Judge, I stood up and said, ycu —— you
don't know if he still had hepatitis C when he died, you're
relying upon the blcod —-

THE COURT: Well, that's a different question that
that -- I mean that's a different question than that she's
relying on the blood testing concluding that he died from
hepatitis or a condition caused by his hepatitis. Those are

two different questions. In —— in response tc —— I don't know
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why, I mean I don't know if they tried to get the results —- I
mean, I don't know what the background is there. But ycur
question is you didn't know if he had hepatitis, I'm relying
cn the blood test is a different question than why do you
think he died from complications or —-—

MR. WRIGHT: No. If he didn't have hepetitis C, 1f
it —— if it tested very low and —— Or necative, okay, wculd
that impact her decision?

THE COURT: I don't know.

MR. STAUDAHER: Well he should —- he can ask that
question.

MR. WRIGHT: ©Oh, right, I can ask it about the report
that we don't even have that we asked for.

MR. STAUDAHER: He -- or she actually testified that
her blood results were —— that she was relying c¢n were from
the United States. She said she reviewec the medical records
from the United States and saw that he had active nepatitis
infections.

MR. WRIGHT: Can we play it back? I stood up and
asked her what she relied upcn. 1 stoocd up when he was
talking and said you don't know whether he had hepatitis C
when he died or not and she said that's correct. All I can
rely upon is the report from the Philippines because she
brought it back tc accomplish all of this.

THE COURT: I don't remember. I mean, when I asked
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her she said she brought it back to confirm her belief about
the cause of death relating to the liver. Janie, dc you know
where that is? All right. If anyone needs a couple minute
break, take that and then if Janie can find it, great. If not
we'll —

THE CLERK: Mr. Wright, was that in your direct or
was it in —— I mean was that in your Cross Or recross?

MR. WRIGHT: I don't know. This was just when she
came back in.

THE CLERK: Oh, you mean cutside the presence?

MR. WRIGHT: Right.

THE CLERK: Oh, okeév.

(Court recessed et 5:03 p.m. until 5:07 p.m.)

(Outside the presence of the jury.)

THE COURT: Mr. Wright, what was your memory of the
exchange in question?

MR. WRIGHT: I thought I —- when she was —-- when Mr.
Staudaher was resummarizing for her after you were done, you

relied upon medical recoras

|
|

THE COURT: Oh, vou mean Jjust in this last exchange?

MR. WRIGHT: Correct, just in this last -- vyou
finished, said any questions from counsel and Mr. Staudaher
said you looked at his medical reccrds and the blood —- your
tissues, et cetera and she said, ves, yes and I made my

conclusion. And I said —— and I stood up and said, and the
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cnly -- what you don't know is whether he had hepatitis C at
the time he died and she said correct. That -- I know that
cnly from the autopsy report.

THE COURT: Okay, I think that's fair. I don't think
we need to play it back. I think that's —-— I think that's a
fair recollection of what she said. And I thirk that's
consistent with what she told me essentially so -- where's Ms.
Stanish? Restroom?

MR. SANTACROCE: She's in the vestibule.

THE COURT: If I had known that I wouldn't have
waited for you. Would you get them? Oh, Mr. Santacroce?

MR. SANTACRCCE: Yes?

THE COURT: Could ycu do me a favor and grab the

witness?

MR. SANTACROCE: Sure.

THE COURT: That's your problem for sitting so close
to the door.

MR. SANTACROCE: I didn't make the seating
assignment.

THE COURT: I know. Ma'am, come on back up.
(Jury reconvened at 5:12 p.m.}

THE COURT: All right. Court is now back in session.

||Nm. Wright, you may resume your examination.

MR. WRIGHT: Thank you.

" BY MR. WRIGHT:
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Q Dr. Olson, Mr. Meana had a histcry of high blood
pressure, correct?

A Yes, he did.

Q Okay. Ancé that often manifests itself in kidney
disease, correct?

A It can, vyes.

¢ Ckay. Anc he had chronic kidney disease.

A Yes.

Q And at the autcpsy ycu not only looked -- saw
the liver but you saw the kidney, correct?

A Yes.

C Ckay. Ancd it had scarring on the kidney?

A Microscopic -- under the microscope 1t had
scarring. Sometimes it's difficult to tell just locking at it
if there's scarring. BRut definitely under the microscope he
did have evicence of scarring.

C Okay. Anc the scerring on the kidney most
likely the result of hich blcod pressure, correct?

A Likely, yes.

o Okay. And -- and that —— that's not -- not the
result of liver disease.

A Correct.

Q And the cause of death on the Exhibit 18 in
evidence, on the certificate of death, one more time, hepatic

and uremic encephalopathy four.
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A Yes.
ll C Okay. And that's the immedlate cause.
A Yes.
0 Ckay. And sepsis was the antececdent cause.
A Yes.
¢ And then the underlving was hepatitis C and

chronic kidney disease, correct?

A Yes.

C Now this report, this certificate, finding of
cause of death in the Philippines is inconsistent with the
autopsy performed later in the Philippines for the family,
correct?

A The statement cof cause of ceath ciffers from the
“ death certificate to the autopsy report.

“ o Okay. Because the autopsy repcrt —— and I'm
going to hand vou a copy of it because it was stricken and

Ilit's not in evidence. 1In the autopsy report the imrediate

cause of death —- oh, immediate cause, I added the cf death,
lpright?
A Yes.
il o] Okay. Immediate cause hepatic failure, right?
| A Yes.
C Okay. And that's kidneys -- parcon me, liver.
A It's liver failure.
C Liver. Antecedent cause, micronodular
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cirrhosis.
A
9]
A
C

C.
A
Q
A
Q

ey

Yes.
Liver?
Yes, liver, scarring in the liver.

And then 1C, uncerlying cause, chronic hepatitis

Yes.
Okay. Once &gain, liver.
Correct.

And then other significant conditions

contributing to death, down below, almost like a footnote,

right?

oo 0 @ 0 B 0 P

b

9

A

Yes.

Okay. Pneumonia?

Yes.

Lungs?

Yes.

Bilateral?

Yes.

What's bilateral mean?
It means both sides.

Okay. And so in —-— in the autopsy report, even

in the footnotes, the chronic kidney disease, which 1s the

’ cause of death, doesn't even bear a mention, correct?

That's correct.
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I MR. WRIGHT: No further questions.

THE COURT: All right. Mr. Santacroce?

MR. SANTACROCE: I don't have any questions.

MR. STAUDAHER: No redirect, Your Honor.

THE COURT: Any jurcr questions for this witness? No
juror cuestions? All right, Doctor. Thank ycu for your
testimony. There are no further questions for you. You are
excusec at this time.

THE WITNESS: Thank you, Your Honor.

“ THE COURT: All right. Thank you.
MR. STAUDAHER: May we approach, Your Honor?
THE COURT: You may.
(Cff-record bench conference.)
THE COURT: We're gcing tc go ahead arnd teke our
It
eveninc recess. We will reccnvene tomorrow merning at 9:30.
During the evening recess you're reminded that you're
Plnot to discuss this case or anything relating to the case with
each other cr with anyone else. You're not tc read, watch,
listen to any reports of or commentaries on this case, any
person or subject matter relating to the case by any medium of
Ilinformation. Don't do any independent research by way of the
Internet or any other medium. And please do not form or
express an cpinion on the trial. We'll see yocu &ll back here
Iltomorrow morning at 9:30. Notepads in your chairs.
(Jury recessed at 5:19 p.m.)
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THE COURT: All right. Mr. Wricht, did you need to
put something on the record before I leave?

MR. WRIGHT: Yes.

THE COURT: You mentioned something at the bench
regarding a deposition or something?

MR. WRIGHT: Yes. The -—- Mr. Meana in his deposition
in November 23, 2011. I would propose reading into it pages
-— 1it's like a total of about one page but it coes from 38 to
45 because there's a lot of cbjections and things. But the
essence of it was Dr. Sood, he confirms Dr. Sood tcld him he
should take this and that would cure him and that he knew he
didn't want to and he felt that he —-- he would -- he could be
cured without it. "Did Sood tell you the interferon treatment
could cure you? Yes. Did ycu understanc there was a risk you
would develop cirrhosis of the liver if you did not continue?
Yes. 1 understand that but I was told that it depends on how
strong is your immune system. Sometimes the immune system
might be able to cure you. Did you feel that vou had a strong
immune system and that you wculd be cured without interferon?
Yes.”

And there's a few other, just rehashing the same
thing and him describinc that he just didn't like it. He only
tried it once and he didn't feel well and he's feeling good so
why should I.

THE COURT: Which is consistent with what Dr. Sood's
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f records indicated?
MR. WRIGHT: Correct.
ll THE COURT: Any objection, State?
MR. STAUDAHER: We want tc look at it.
Il THE COURT: That's fine. So we can do that in the
Ilmorning and then also write out the stipulaticn regarding the
amount the Meana family received in ——
|| MS. WECKERLY: You have_that, right?
THE COURT: Well —-
THE CLERK: It's a Court's exhibit.
THE COURT: Yeah, thank you because —-- you have it?
THE CLERK: Yeah.
THE COURT: Denise has it.
MS. WECKERLY: Okay.
THE COURT: I read it out the other day but --
MS. WECKERLY: Yeah, I just didn't remember the
number .
THE COURT: Yeah, Denise has it if yocu guys forget.
And so just make sure we do that in the morning. And then
Ilthat‘s that.
I (Court recessed for the evening at 5:23 p.m.)
II
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LAS VEGAS, NEVADA, TUESDAY, JUNE 25, 2013, 9:30 A.M.
* * %k *x X
(Outside the presence of the Jjury.)
THE COURT: Did anyone need me for anything befcre
we start?

MR. WRIGHT: 1 was coing tc mark that zs an exhibit.

“ It’s simply the Meana family proceeds received from the civil
litigation.

“ THE COURT: Oh. Ckay.

“ MR. WRIGHT: That’s the number we gct from vou.

THE COURT: Right. Which -—-

THE CLERK: 1It’s a Court’s exhibot.

THE COURT: All right. So are we just golng to read
that as a stipulaticn, or do you want it to be an exhibit
exhibit or what?

MR. WRIGHT: 1’11 just make it a defense exhibit.

THE COURT: Okay. So make it BB-1 cr whatever 1is
next.

MR. WRIGHT: And then I was going tc read in &

P portion of Méana deposition.

THE COURT: Okay.

MR. STAUDAHER: Which we don’t necessarily have an
issue with, but the issue that'’s ccncerning that area that

counsel gave us a head’s up on was related to interferon. And

| ' KARR REPORTING, INC.
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dealing with interfercon read, which is pages 31 through 45.

MR. WRIGHT: Well, I —— I object to it.

THE COURT: Rasis?

MR. WRIGHT: I never got the right to cross—examine
him. I am — &t all. This was already offerec by the State,
denied confrontation, then over our cbjections you introduced
the —— his depositicn.

THE COURT: Yeah, I mean, that would be the point of
them introducing ﬁhe deposition testimony that they didn’t get
to complete their cross—examination. I mean, it’s not fair to
say you didn’t get to cross-examine him. You didn’t complete
your cross—examination.

MR. STAUDAHER: I don’t have a problem with him
introducing it. I just don’t want it to be piecemeal. I
think that that whole section should —-

THE COURT: Well, what’s the whole section say?

MR. STAUDAHER: Tt’s all about -- it’s the exchange
back and forth abcut his understanding about his interferon
therapy, why he didn’t do it, what his symptoms were, things
like that. I think it’s fair if ——

THE RECCRDER: I'm nct picking you up, Mr.
Staudaher.

MR. STAUDAHER: Ch. 1 think it’s fair that if we
bring that in, which I don’t have an objection to, that we do

the complete section of that to get context sc it’s not just

KARR REPORTING, INC.
4

008801




o

3 |

W

n

0 -

W

10

parsed out. That’s what would have happened at & deposition.

MR. WRIGHT: Well, let’s —— let’s read the entire
thing because it is the entire thing. I selected the portions
that were relevant because he was confused between Dr. Lipman
and Dr. Sood and who gave him the —— or the questioners were,
cr the lawvers or he were confused and mixing up Lipman and
Sood.

Lipmen was only in the case from like April -- no,
February, March, April 2008. And Sood and the interferon
treatments were in the spring of 2009. And sc if ycu read
that part, Lipman’s name hasn’t even been introduced here in
evidence as to whe Dr. Lipman is.

MR. STAUDAHER: But that’s what he’s saying. He got
advice, at least, from Dr. Lipmen in this part of the
deposition. So, I mean, that’s what I mean. It’s a
collective whether it was --—

THE COURT: Well, my other concern 1s now ycu're
introducing this purported hearsay from Dr. Lipmen that Dr.
Lipman gave him advice that he wasn’t supposed to dc or could
-— what’s the advice? 1 don’t even know.

MR. STAUDAHER: That he didn’t need tc contlnue it
if he rad —— if he had problems.

THE COURT: That’s kind of big stuff, that he didn’t
need to continue it. So to me, now to introduce something

with this Dr. Lipman, do you see what I'm saying? I mean,

KARR REPORTING, INC.
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then that’s putting that out there that 1t’s true that Dr.
Lipman told him he didn’t neec to continue it. Is that
basically —-—

MR. STAUDAHER: ERut it’s in the context of the exact
— I mean, it’s nct —— 1 mean, voud Jjust can’t take a little
piece out anc out of context. Thet’s the whole discourse back
and forth about interfercn therapy, what he was —— that it was
offered to him, who offered tco him, when did they offer it,
what were the —- what —— what did he know about side effects
or lack thereof, why he stopped it, why he didn’t start it.
That’s the gquesticning that goes on.

So to take an individual question out of it and put
that out there I don’t “hink is feir. I think if that’s the
case, read 1t in contexz, and then he can argue to his heart’s
content.
| MR. WRIGHT: You know it’s misleadinc depcsition
testimony when they say it was Lipman who told him to
discontinue it when he is wrcng bv a year as to what doctor he
is talking abcut. And you’re trying to interject information
you know is not accurate. Thet’s why I edited it tc make 1t
comport with the truth, which is what we’re supposed to be
locking here —

MR. STAUDAHER: Again —-

MR. WRIGHT: -- for here.

MR. STAUDAHER: -- I would ask him —-

KARR REPORTING, INC.
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. WRIGHT: There is no —-

MR. STAUDAHER: —- to address the Ccocurt —-
MR. WRIGHT: —-- question ——
MR. STAUDAHER: -—- instead of counsel.

THE COURT: Okay. First of all, address the Court.

MR. WRIGHT: Yes.

THE COURT: Second of all, don’t interrupt each
cther. And third of all, and most significantly, don’t
interrupt me. You may speak.

MR. WRIGHT: There —— there is no question in the
evidence if you gc through all of the medical records of Mr.
Meana that starting in February —-- January and February of
2007 Dr. Carrera and Dr. Clifford Carrol told him tc start
interferon treatment. That’s in evidence by the documents
AR-1.

And then it’s —-— there is no gquestion that he
learnecd of the outbreak and cbviously I'm not c¢oing back to
Gastro Center, terminated his relationship. Then there’s no
questicn Dr. Jurani tolc him you need to start interfercn, go
see ancther castrcenterologist. Instead, there’s nc question
Mr. Meana hired a lawyer and the lawyer said I want vou to go
to Infectious Diseases Specialist Lipman.

And so he went from March, April, into May to
Infectious Control Dr. Lipman. And finally Lipmen said I'm

not going to treat you for hepatitis C. You need tc go to a
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gastroenterclogist. br. Jurani then referred him tc Dr. Sood
like in May or June of Z008. From May or June of 2008, Dr.
Sood raised various questions. You need a cardiologist
clearance, you need an ophthalmologist clearance because of
your blood pressure. Those took -- took from —— tock six
months because of fcot dragging or problems with medical —-
with —-

THE COURT: Getting —-—

MR. WRIGHT: -- insurance.

THE COURT: —- appcintments, whatever.

MR. WRIGHT: Right. Then into 2009, spring, Dr.
Sood, records are in evidence in AA-1, told him you need to
start this. No mcre foot dragging. Nc¢ more excuses. And he
then started it and next treatment by Dr. Sood in evidence, he
said I'm not teking it anymore. I took it once and I can't
tolerate the side effects.

And so the testimony I am offering is solely about
Dr. —— Mr. Meana’s testimony about his relaticnship with Dr.
Sood and why he stopped doing it. And significantly did Dr.
Socd tell ycu the consequences it could flow? Yes, he told me
I could get cirrhcsis, but he said I could beat 1t cn my own
if T have a strong immune system, and I o have & strong
immune system, so I elected not to take 1it.

THE COURT: All right. Two cuestions. Number one,

you, I'm assuming, have the Lipman records that you're

KARR REPORTING, INC.
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referring tc and you reviewed them and that’s what the Lipman
records indicate, that Lipmen said to him, said I can't treat
you, you need to go to a gastroenteroclogist?

MR. WRIGHT: I have Lipman’s records that Dr. Jurani
- I'ﬁ unc_ear where 1 acquired them, but I have Lipman’s
records, Sood’s records, and Jurani’s records.

THE COURT: Okay. So do you have —— the question 1s
do you have records from Dr. Lipman showing from Dr. Lipman,
yes, I can’t treat him here anymore, he needs to see a gastro

~

specialist? Are those in the records that you have?

MR. WRIGHT: I -- I ——

MR. STAUDAHER: BRecause I don’t have Dr. Lipman’s

THE COURT: Yeah, I'm just woncdering where that'’s
coming from. Is that coming from Jurani’s records, is that —-

MR. WRIGHT: Jurani’s records.

THE COURT: Okay.

MR. STAUDAHER: Those aren’t Lipman’s reccrds, then.

MR. WRIGHT: Well, it’s —— it’s -—— I don’'t know.

THE COURT: Okayv. Then the second questicon I’ve now
forgotten. What does he say, then, in the depositicn about
Dr. Lipman that ycu think is not true that Mr. Staudaher wants
to reac?

MR. STAUDAHER: ©No, I just want it to be complete.

THE COURT: Well, and it’s the part you want to read

KARR REPORTING, INC.
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cr have read or present to the jury.

MR. WRIGHT: Well, where I stop is, question —— I
mean, this is part of what I left cut.

Do you remember seeing Dr. Lipman in November 20087

Answer, 1 cannot remember.

Do you rememper Dr. Lipman offering to set up the
interferon treatment plan for you?

I mean, I just know these questions are wrong.

THE COURT: Who is asking the cuestions 1n the
deposition? 1Is it the ——

MR. WRIGHT: Civil attorney.

THE COURT: I know. Is it the defendants that are
asking those questions or his own lawyer?

MR. WRIGHT: Stoberski.

THE COURT: ©Oh, yeah, Mr. Stoberski. Okay. He was
on the defense side. 1 don’t remember who he represented,
but --

MR. STAUDAHER: It says right in the deposition, and
I'm referring to page 34. |

It says, question, You first saw Dr. Lipman in March

ct 200&2

His answer, I don’t remember.

Do you recall discussing with Dr. Lipman whether you
should go on interferon treatment? Yes. Dr. Lipman

told me T don’t have to take the treatment because I'm too old

KARR REPORTING, INC.
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for the supposed treatment ancd I may not be able to —- to be
the sice effects.

Did you start treatment despite his warning?

Yes, only once.

Then there’s an objection.

Did Dr. Lipmar. advise you start interferon
treatment?

No.

Did he want you to start interferon treatment?

The whet?

He didn’t want yvou to do interferon treatment?

Yes.

Anc vou tried interferon treatment cnce?

Yeah. Not Dr. Lipman, but another gastro
specialist.

Sc he’s telling -— he’s saying that’s not who he dic
it with. He’s saying it was with another one.

Later on after Dr. Lipman?

Yes.

Do vou remember the other specialist that you went
to, what his name was?

Dr. Rajat Sococ. I'm not sure about the first name.

I think you're correct, it’s Dr. Sood. What is your
understandinc of what kind of specialist Dr. Sood is?

And then he goes on. But that’s clearly a conversation he had

KARR REPORTING, INC.
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" with Dr. Lipman beforehand. He kncws that there's a
difference, that he actually treated with interferon with --
" with Dr. Sood. Sc I don’t necessarily think based on that
||that it appears as thouch it’s false or inaccurate. He went
to Dr. Lipman in the time frame in question, he got advice

fl from him, and then he went tc Dr. Sood for the actual
Iltreatment.

THE COURT: Here’s the deal. Because the

lllimitations with cross-—-examination and the fact —— 1 mean,

we’ve heard abundant evidence of Mr. Meana’s sort of weakened

mental state and everything like that, I'm not going to allow

either side tec introduce something that’s -nconsistent with
the mecdical records. Because 1 think we can assume that that
would be the truth. So do we —— that’s why I ask. Dc we have
anything from either Dr. Jurani or from Dr. Lipmen showing
that he was told he wasn’t a cood candidate for interferon
or ——

MR. STAUDAHER: I don’t have --

THE COURT: —-- that that was --
“ MR. STAUDAHER: —— Dr. Lipman’s reccords.

THE COURT: Ckay.

—— or that was discussed or if they’re in Dr.
Jurani’s records? Recause at some point he came back from Dr.
" Lipman to Dr. Jurani; 1is that correct?

MR. STAUDAHER: I don’t know the answer tc that.

KARR REPORTING, INC.
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THE COURT: You see what I'm saying? So 1if the
medical reccrds don’t comport with that, then I'm reluctant to
let you get into it because I would defer to the medical
records. If the medical records are consistent with that or
-— then I would say certainly I think you’re -- you can
introduce the whole thing or thet portion.

MR. STAUDAHER: Right. I mean, then that’s just
what we’re talking about. The State’s positicn is that if you
piecemeal put in between those two pages, which is 31 tc 45,
it’s incomplete and misrepresents what the questions and
answers were about that very issue. So that’s why I'm just
asking for completeness ——

THE COURT: Okav.

MR. STAUDAHER: -- if he’s going to put it in.

THE COURT: Does scmeone have Dr. Jurani’s medical

records ——

MR. WRIGHT: Yes.
THE COURT: -—- that show when he came back and was
referred to Dr. Scod?
MR. WRIGHT: Yes.
THE COURT: Can I see that, please?
Are the jurors all here, Kenny?
THE MARSHAL: Yes, Judge.
(Pause in the proceedings.)

THE COURT: So am I correct that neither side

KARR REPORTING, INC.
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requested the medical records from Dr. Lipman?

MR. STAUDAHER: The State did rot, Your Hcnor.

MR. WRIGHT: Yeah, I ——

THE COURT: Okay. Nc¢, I'm Just —— Just trying to
get to the bottom of things. I'm not -—-

MS. STANISH: 1 cen tell vcu wrhen we arranged for
llthe deposition we requested comzlete recorcs so we could be
prepared for the deposition and the Stete provided us with

" what it had and it did not include that.

THE COURT: Okay.

MR. STAUDAHER: Your Honcr, while ——

THE COURT: Like I said, with &ll of the limitations
that have been imposed with the -- on the defense, I'm going

to go with whatever the medical records say.

I
MR. STAUDAHER: Your Honcr, while Mr. Wright is
" looking that up, I just wantec tc —- I went through the —— 1
went up and went through the exhipits tocay. There are a
Ilcouple of issues with some things relatec to the -- I know
there was all this stuff that was going on with the billing
records. There were some things related to that that appear
as though they’re not marked as being admitted. It’'s my
understanding that they were. I'm willing to c¢o through it
|
P with counsel to go through that, but as far as our resting, 1
l would rest with the caveat that we have to get that

straightened out.

KARR REPCRTING, INC.
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THE COURT: Okay. That’s fine.

MR. STAUDAHER: And I believe that there is —— those
“ are the only —— I’ve marked the areas and 1’11 go over that
lIwith counsel if we —— if we have scme time to do that. But I
just wanted tc meke sure that that was on the record that
 we’re resting kind cf —

" THE COURT: Okay.

MR. STAUDAHER: -- with that.

“ THE COURT: And then, defense, you have your witness

“ MS. STANISH: Yes, she’s here, Your Eonor. And then
we, basically just for scheduling purposes, should be dcne
today.

THE COURT: Okay. Sc we’re going tc do her — 1s

“ MS. STANISH: She’s a helf day witness, and then we

she a full day witness?

have our expert, and he’ll be —— we figured he probably

wouldn’t get on until the afternoon.

THE COURT: Okay.
- MS. STANISH: 1 don’t imagine he’ll be very long.
“ MR. STAUDAHER: And we dc need to talk abocut him
before he gets on the stand.
" THE COURT: Okay. And then I’11 do the -- probably
then at the lunch break or so 1’11 do the Fifth Amendment

" admonishment with the defendants.

KARR REPCRTING, INC.
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MS. STANISH: Correct.

THE COURT: I still heve tc do that.

MS. STANISH: And, Your Honor, just kind cf long
term if vou could bear with us, we —-- both sides, I believe,
would like to have tomorrow cff to address with vou the jury

instructions, &s well as prepare fcor closing arguments.

THE COURT: That’s fine. I think -- I don’t know.
I mean, my guess would be jury —— there micht be a iot cof
argument on the instructions. That woulc be my guess, but I

—— 1 don’t know.

MS. WECKERLY: We haven’t received any vet, so I
think we’re coing to get those tonight. And sc that -- you
know, 1 mean, we can maybe —

THE COURT: Right.

MS. WECKERLY: —— shorten some of -t.

THE COURT: What I like to make the lawyers dc, I
mean, if it’s clear that there’s Just, vyou kncow, you’re not
going to agree on same of them, I like the lawvers to meet
themselves. Sometimes it’s just rewriting one. For example,
you may find the defendant gquilty cr innocent. You know, 1if
they want it changed to not guilty, I normeliy meke that
change.

Little things 1like that you may be able tc just
agree on and make those changes together. Cr let’s say you

want to add a paragraph to one of theirs and if you agree to

KARR REPORTING, INC.
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that or —— you know, things like that if you can agree. On
the ones you can’t agree on, then, obviously, we just —— we’ll
settle them in here in front of me. And then I just ask that
you just do the special ones that you want either
alternatively or in addition to whatever specials they have.

Anc then is this a concerted effort between Mr.
Santacroce and Ms. Stanish on the jury irstractions?

MS. STANISH: It will be. I have --

THE COURT: Okay.

MS. STANISH: I have my —-—

THE COURT: So there’s Jjust —-—

MS. STANISH: —- first draft done.

THE COURT: —— goin¢ to be, in c¢ther words, one
defense packet for both defencants; is that correct?

MR. SANTACROCE: Yes.

THE COURT: Okay. And then I want you to then, of
the ones that can’t be agreed on that you are submitting, I
want those to come to the Court to be mace a Court’s exhibit
in their original form as well. I don’t regily care about
annotations if you want to also submit ar annctated form.
That’s fine. So a copy, two copies, one for me to work off of
and one that’s a clean copy that won't have my notes on it to
be the original Court’s exhibit.

MS. WECKERLY: Right.

THE COURT: Okay.

KARR REPORTING, INC.
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MS. STANISH: Well, we’re gilving you an annoctated
cne because that fan man statute is —— you know, there’s
nothinc published on it.

THE COURT: Ckay. That’s fine. 1I'm just saying,
you know, I cefinitely want a ciean copy and an annctated
copy ——

MS. STANISH: Absclutely.

THE CCOURT: —- 2f you’re going to dc the annotated.
And then, like 1 said, clean tc go to the clerk so that
anything that we don’t use then is'definitely part of the
record for potential appe.late purposes.

MS. STANISH: Oxkey-ccke.

MR. WRIGHT: May I —— I'm going to read six pages of
deposition c¢f Dr. Jurani, and the reason I'm doing it 1is
that’s his records.

THE COURT: Okay. May I see that, please?

MR. WRIGHT: Okay. And so you can’t tell anything
from his records, but he testifies to those records.

THE COURT: Okay¥ Would you just show this to the
State so they can see what pace you’re talking about?

MR. WRIGHT: Richt. I’11 just ——

THE COURT: His writing is pretty impossible to
read, T will say.

MR. WRIGHT: Right. The —— the portion I'm going to

read, €7 to 73, is his readinc of the documents --

KARR REPORTING, INC.
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THE COURT: Okay.

MR. WRIGHT: —- for March and April regarding Lipman
and why it’s being switched to Dr. Scod. Page 67 of his May
14, 20CS, deposition of Dr. Jurani.

March 6, 2008, can you go over the clinical history
with me, please?

Okay. It states he’s hired an attorney tc sue
l Endoscopy Center. GI Center was closed. He needs a new

referral. He is referring tc a gastroenterolccist.

What does it say uncder that?

" It says he knows that it’s out of plan, his
insurance will not pay if you refer him to a
gastroenterclegist that’s not — that’s out of pian.

Okay.

Answer, The insurance will not pay. It states Dr.

IlLipmanvf he’s referring to his notes. It states Dr. Lipman

and attorney will manage the payment. He was very specific
about cettinc referred to a specific person.
And that specific person was Dr. Brian Lipman?

Answer, Well, that’s —— initially that wes, vou

know, Dr. Lipmen, infectious disease specialist.

Did you refer him to another GI?

Well, at that particular time he was insisting on

going to —— we have like a healthy discussion of —- because I

don’t really feel like he should gc there, but he insisted on

KARR REPORTING, INC.
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golng there.

Going where?

Tc see Dr. Lipman. 1 said patient will go on his
own to Dr. Lipman.

Why? Did you want nim nct to go to Dr. Lipman?

Nc, because the apprcpriate consult would be a
gastroenterclogist, the one wno deals with hepatitis more than
infectious diseases.

Is that why you wrcte in the clinical history needs
referral?

When he insisted on seeing Dr. Lipman, I crossed it.

Do you know 1f he’s still seeing Dr. Lipman?

Nc.

Uncder this note under the test results and
medication notes, are you saying that Dr. Lipman -- the note .
here says —— does that sav Dr. Lipman will take care of
payments? Can you read that? Can vou read it again, please?

Okay. GI referral is crossed out, and it says Dr.
Brian Lipman, infecticus disease, and then the note, it says
patient will go on his cwn.

THE COURT: OCkay. I'm assuminc —— I'm just — my
comment would be, my assumgtion would be Dr. Lipman would have
been treating him on a lien if he was referred by the
plaintiff’s attorney. That’s what that sounds like to me.

MR. WRIGHT: Right.

KARR REPCRTING, INC.
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Under test results, medication notes, his insurance
will not pay. That’s under clinical history. Then it
continues into test results. He states Dr. Lipmen and
attorney will manage payment. And is the payment fcr you or
for Dr. —

Objecticns.

Okay. 1 was rot involved because he knows insurance
will not pay, so they will take care of payment.

When did you next see Mr. Meana?

April 3, 2008.

Can you read the clinical history for me?

Saw Dr. Lipman, has more blood tests, no fever, no
further treatment. No further treatment was given. He was
given a hepatitis B shot, and then below that is the hepatitis
RNA report, 12/27/07, $5,980,000.

Going back on something. Brian Lipman.

Yes?

Have you ever referred to an infectious disease
specialist? Why did you have a problem with Dr. Lipman?

Well, my concern is treating hepatitis C, an
infectious disease, while they deal with that, apparently
that’s not the normal course that we take when we are dealing
with hepatitis C. It has to be either a gastroenterologist,
or even a hepatologist. So you’re granting, as primary care

physician, you’re told hep C to refer to a gastroenterologist
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or a hepatologist.

THE COURT: All right. I’ve heard enough.
Balancing everything, you kncw, like I said the constraints
placed upon the defense, the fact that we don’t have the
Lipman records, the fact that he went to this doctor against
the advice of his primary care physician, apparently on an
attorney’s lien or a personal injury lien it sounds like, 1t
was a separate arrangement, that he ultimately comes back to
Dr. Jurani, his primary care physician who has been sort of
managing his care this entire time, who then sends him to --—
I'm sorry —

MR. WRIGHT: Dr. Scod.

THE COURT: —- Dr. Sood. The fact that the defense
is limited in their ability to cross—-examine, clearly, Mr.
Meana on all of these things, including the incredibly
important question of, weil, why wculd you go against the
advice of your primary care physician, Dr. Jurani, who you
presumably trusted, tc co to this cther specialist who is not
the recommended kind of specialist at the advice of your
lawyer 1 think is opening up a huge Pandora’s box of
questions.

So balancing everything cut, the constraints that
have been placed due to the, you know, death of Mr. Meana, the
fact that he left the country, you know, to die in his

homeland, you know, that —-— cbviously, he had the right to do
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l that, but that placed further constraints on the ability to
depose him.

“ The unfortunate timing in the matter and everything
else, I'm gocing to have Mr. Wright just read the portion of
!lthe deposition that he selected because, as I just said,

|

locking at the records of Dr. Jurani, which really we can’t

make out, out Dr. Jurani’s testimony, what we understand from

that, I think thet that creates more questions that then would

cren more doors for cross—examination that would need to be

llpursued.
Because, like I said, you know, the question 1is,

well, why on earth would he disregard the advice of his

l'primary care physician, Dr. Jureni, and go to a lawyer who was

suggested apparently by his attorney when he had insurance in

§e)
}_A

lace which would have coverecd initially a gastroenterologist,

presunakly. So reading the rest of it along -- and then, you
kncw, if you're gcing to read that, then we have to read the
testimeny of Dr. Jurani. 1 mean, it just opens up a whole new

kettle of worms, if you will.
l Sc I'm going to have Mr. Wright just read the —— you

kncow, balancing everything, the limitations that were place,
the fact that the deposition was played, I'm going to let Mr.
Wright just read that portion. Because, again, I think that

the testimony, the independent testimony of the primary care
||

physician, who I'm assuming testified as not an expert, but as
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a treating —— he may have also been an expert, but certainly
he was testifying as a treating physician in the civil cases
—— I think suggests that the recommended course of treatment
was a GI specialist, was Dr. Sood, and there was this sort of
deviation that ultimately resulted in him coinc back to Dr.
Jurani and pursuing the course of action that Dr. Juranl had
recommended in the first place. Sc for those reasons I'm
going to deny the State’s request.

Are they ready?

MR. STAUDAHER: Your Honor?

THE COURT: Yes.

MR. STAUDAHER: 1 understand the Court’s ruling, I
just want to maeke a record on it ——

THE COURT: That’s fine.

MR. STAUDAHER: -~ because of the accusation that
was proffered. T did not hear in any of the discourse that
counsel read regarding the depcsition or any reference to any
medical reccrd that what was contained at least in the
deposition transcript of Mr. Meana was false, as was implied.
We’re talking about a date of March of 2008. The dates that
councel referenced were March of 2008, and then in April 2008
also when he followed back up after seeing Dr. Lipman. So I
think that that was consistent.

THE COURT: 1 think it is consistent with what Mr.

Meana said. All I'm saying is I think it opens up --
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MR. STAUDAHER: I have no problem with that.

THE COURT: —-- a whole array of other questions and
more cross-examination, which obvicusly he would want to know,
well, why are you disregardinc Dr. Jurani’s sucgestion? Why
is your lawyer telling you who to treat with that ultimately
could have contributed to, vcu know, a misunder —— I don’t
want to say contributed to his death, but certainly cculd have
contributed tc a misunderstancing in his own mind that led him
to refuse treatment?

Ncw, we — we don’t know the answer fo that
question, but that’s certainly & question that pops intc my
mind hearing the deposition c¢f Dr. Jurani. The reason 1 said
he’s certainly a treating physician is because if he testified
solely as a treating physician, then he has nc dog in the
fight. He’s not a retained expert. He’s just there to say
these are my notes, this is what happened as cpposed to, &s
you know, & retained expert that’s been paid by either side.

Sc certainly he’s testifying as a treating, pcssibly
as an expert, but I don’t —— I don’t know. But I think, you
know, his records as —— my pcint being I think the records of
a treating are more inherently reliable than something that'’s
done by an expert ﬁho has been retained by one side or the
cther and is being paid to form, essentially, a particular
cpinion.

You know, Dr. Jurani’s records, he was strictly
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treating at that point in time, had been his primary care
physician. Sc I think there is a great ceal cf reliability in
those records and the testimcny that was based on the records.
IISO if anyone needs to take a quick restroom break, let’s —-

ch, we’re nct done.

MR. WRIGHT: He was a treating physicien.

THE COURT: No, he was & treating, but I'm sayving he
could have also then been brcught in as an expert. I suspect
he wasn’t, but that’s what I meant.

MR. WRIGHT: He was not.

THE COURT: Clearly he was a treating. And like I
said, all of his records and the testimony was based on his
role as a treating physician, which I think is more accurate
or 1s more likely tc be accurate because there is nc dog in

the ficht at that pcint. And he wasn’t —-- 1t doesn’t sound

like he’s working on a medical lien, either. He was paid by
insurarce.

MR. WRIGHT: Correct.

THE COURT: So in any event —-

(Court recessed at 10:00 a.m., untii 10:03 a.m.)
(Outside the presence of the Jjury.)

MR. STAUDAHER: Your Honcr, we’re going tc — we
will be resting with the reservation about the exhibits.

THE COURT: Okay.

" MR. STAUDAHER: And also with the reservaticn that
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there’s just a couple of cleanup things we want to put on the

record in our case in chief, outside the presence, cbvicusly,

later on. It doesn’t have tc be done now, but we just want to
make sure that that’s reserved, as well.

THE COURT: Okay. Like what?

MR. STAUDAHER: Well, things that were brcucht up
initially about records with Tom Pitaro involved with
attorney-client privilege stuff, things like that.

THE COURT: Oh.

MR. STAUDAHER: We ferreted out some of that and

want to make sure —-
" THE COURT: Okay. So you just --
MR. STAUDAHER: —- we put it on the record.
“ THE COURT: -- want to correct some
representations —-—

MR. STAUDAHER: I just want to put —-

THE COURT: —- thet were made -—-—
I MR. STAUDAHER: -- it on the record, vyes.
THE COURT: -—- that maybe weren’t ccrrect? That'’s

fine.

MR. STAUDAHER: And also that we made & disclcsure

“ to the defense as to who the CI was listed in the search
warrant so that that’s on the record, too.

il MR. WRIGHT: And -- and at the same time I —- I want

to reserve arguing about Exhibit 87. That’s the affidavit
il
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Ilprepared for CRNAs that I had stipulated to, then withdrew my
stipulation because I didn’t know where it came from.
" THE COURT: Oh, this was from the search warrant
that they found?

MR. WRIGHT: Right. I want to -—- anc we reserved on
I that, and sc I want to —— and we dcn’t have te do it now.
THE COURT: Okay.
" MR. WRIGHT: I mean, but at the same time I want to

argue about ——

THE COURT: Yeah, we never ﬁad any testimcny on that
anyway about where that came from --

MR. WRIGHT: Right.

THE CQURT: —— as a result of the search warrant, if
it was in & box, if it was —

MR. STAUDAHER: Well, it’s because it was a
stipulated —

THE COURT: -- on a computer. Rignt. It was
stipulated.

MR. STAUDAHER: He can get beck up c¢n the stand if

we neec to deal with that.

THE COURT: T don’'t know if -- I mean --

MR. WRIGHT: Well, I —— I stipulated to it not
knowing that it was —— what I stipulated to was when I went
" over there on that Friday afternoon and looked at everything

and I understood it had all come from, and ther this appeared
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and I didn’t stipulate to that. I agree 1 —

THE COURT: What dc you mean this appeared? Was it
there when you locked at the exhibits in their office —

MR. WRIGHT: No.

THE COURT: —— or wasn’t 1t?

MR. STAUDAHER: 1 don’t believe that -- at least at
court beforehand, the two weeks before or whatever, or the
week before we started trial, it was not part of that. It was
part of the exhibits that T krought over to show ——

THE COURT: That particular day.

MR. STAUDAHER: -- before we started, then they
stipulated in court that cday as to them, but I don’t believe
that he realized, afterward, at least that was what he said,
that he didn’t realize what it was until later. So —-—

MR. WRIGHT: Richt.

MR. STAUDAHER: PRut —-- but we did, then, disclose
where that information came from one of the computers, and I
think that —-

THE COURT: Right. Well, here’s the deal. Where
did that —-- does —

Detective Whitely, co you know where that particular
exhibit even came from?

MR. STAUDAHER: He does.

MR. WHITELY: 1’11 find it.

THE COURT: Okay.
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MS. STANISH: Well, he didn’t know where the other
exhibits came from yesterday.

MR. STAUDAHER: He knows. He said that he needed a
cover sheet. And he can actually do that, it’s -Jjust that you
didn’t provide the cover sheet for him.

MR. WHITELY: Where’s the cover sheet?

MS. STANISH: I didn’t provide the cover sheet?

MR. WRIGHT: We can do this —-

THE COURT: All right. We can do 1t later. 1I'm
just —— just making sure that we have a witness who even knows
where it comes from as opposed to ——

MR. STAUDAHER: He coes.

THE COURT: -—- oh, here’s just this exhibit that-
came out of the search warrant, but we don’t krow if it’s from
a computer cr if it was iﬁ a file cr, you know, who downloaded
it or where it was, if it was an email. Because that was the
attorney-client issue —

MR. WRIGHT: Ricght.

THE COURT: —— that I had raised that I was
concerned about that this better nct have been an ettachment
to an email or in a file or something like that because 1t
could also be —— I mean, it’s clearly written by & lawyer or
appears to be. Clearly, I'm pretty sure it wasn’t written by
Dr. Desai based on the other things he’s written. There is no

way he wrote that. Nothing against —-

KARR REPCORTING, INC.
30

008827




13

14

15

16

17

MR.
that if we —
bring it in th
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session. The
through the ce
defendants and
the lacies and
Mr.
MR.

reservations t

STAUDAHER: Just so the Court would be aware

if there was an issue on that and we had to then
rough the detective ——

COURT: Okay.

STAUDAHER: —-- we would have tc reopen ——

COURT: That’s fine.

STAUDAHER: ~-- our case.

COURT: That'’s fine. All right. Bring them in.
(Inside the presence of the jury.)

COURT: All right. Court is now back in

reccrd should reflect the presence of the State

vuty district attorneys, the presence of the
their counsel, the officers of the court, and
gentlemer cf the jury.

Steaudaher.

STAUDAHER: Your Honcr, at this time with the

hat we have discussed previously related to

exhibits and cther thincgs, the State would rest at this time.

THE
MR.
to offer twc 1
THE
MR.
THE

that correct?

COURT: All right. Mr. Wright.

WRIGHT: Yes, before calling a witness I'm going
tems.

COURT: All right.

WRIGHT: One is Exhibit BB-1.

COURT: All right. And that’s stipulated to; 1is
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" MS. WECKERLY: Is that this one?
THE COURT: Yes.
" MS. WECKERLY: Yes.
MR. STAUDAHER: Yes.
“ THE COURT: Thank you.
MR. STAUDAHER: Ch, yes. 1I'm scrry.
THE COURT: All right. And woulc ycu Jjust present
that? You can publish that to the jury, if vou'’d like.

" MR. WRIGHT: Thank you. Exhibit Bz-1 dezls with
resolution of the civil cases with the Meana family by the
Meana family’s civil litigation against various individuals.
And the Meana family total proceeds received from civil
litigation, $2,349,268.18.

“ THE COURT: All right. Thank vou.

MR. WRIGHT: And I'm going tc read, Your Honor, a
portion of a deposition of Mr. Meana taken on November 22,
2011, in civil litigation.

THE COURT: All right. Thank vou.

Anc, ladies and gentlemen, this depcsition, as Mr.

’IWright just told you, was taken in connection with cne of the
civil lawsuits that Mr. Meana was involved with.

MR. WRIGHT: And I will read the guestions and
answerg, Your Honcr.

THE COURT: All right.

MR. WRIGHT: Question, Did Dr. Sood recommend that
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you start the interferon treatment?

Answer, Dr. Sood actually was the one who told me to

undergo the tests, the treatment of the interferon.

Question, Did you start the interferon based on Dr.

Sood?

Answer, And Dr. Socc.

Question, And how many times did you teke
interferon?

Answer, Only once.

Question, Did you give yocurself a shot?

Answer, Yes.

Where did you take the shot?

Answer, On my thigh.

Question, And what type cf side effects did you have
from the shot?

Answer, I have a flu-like symptom. I have diarrhea,
jaundice, and some sort of slight depression.

Question, Did Dr. Sood explain to yocu what might
happen if ycu didn’t continue with the treatment?

Answer, Yes.

What do you rememper him telling you?

Answer, Telling me thet I might not —- telling me
that I might have scme scar —- scar in my —— and that I might
also possibly will have later on cirrhosis and it will

Ilactually try to destroy some cells in my liver.
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it Question, Did Dr. Sood tell you how long the
cirrhosis micght take to develop?

Answer, No.

Question, Was it your decision to nct stay with the
interferon, tc not keep going with the interferon?

Answer, Yes, I have decided not to take it.

Question, And was that because of the side effects

cnly?

Answer, Yes.

Did Dr. Sood tell you that the interferon treatment
could cure you?

Answer, Yes.
“ BRut the side effects were too much, so you decided
llnot to stay on the interferon?
Answer, Yes.
I Did you understand that there was a risk that you
would develcp cirrhesis of the liver if you dic¢ not continue

with interfercn treatment?

Answer, Yes, I understand that, but I was tcld that

it depends cn how strong is your immune system. Sometimes the

immune system might be able to cure you.

Question, Did you feel that you had a strong immune
" system that would be cured without the interferon?
" Answer, Yes.

THE COURT: All right.
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MR. WRIGHT: Thank you, Your Honor.

THE COURT: Thank you, Mr. Wricht. And the defense
may call its first witness.

MR. WRIGHT: We call Dorcthy Sims.

THE COURT: Ma'am, Just right up here, please, up
those couple of stairs. And then just remain standing facing
that lady richt there who will administer the ocath to you.

DOROTHY SIMS, DEFENDANT'S WITNESS, SWORN

THE CLERK: Thank you. FPlease be seated. And
please state and spell your first and last name for the
record.

THE WITNESS: Dorothy, D-0-R-0O-T-H-Y, Sims, S-I-M-S.

THE COURT: All rigrnt. Thank you.

Mr. Wright, you mey proceed.

DIRECT EXAMINATION

BY MR. WRIGHT:

C Dercthy Sims, is it Nurse Sims or what’s your
title?

A I am a registered nurse, vyes.

Q Okay. Anc¢ tell the Jjury a little bit about

your ecucation.

A I attencecd the University of Nevada at Las
Vegas. I have a bachelor’s degree in nursing. I have five
years experience in neonatal intensive care nursing, I did two

years of case management, and for the last eight years I1’ve
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been with the Bureau of Healthcare Quality and Compliance.

Q Okay. The Bureau of Healthcare Quality and
Compliance was previously known as what?

A The Bureau of Licensure and Certification.

Q Okay. In the courtroom here for the period in
2007 ard 2008 we’ve been referring to a state agency as the

BLC. 1Is that where you work?

A Yes.

o; Okay. And it’s now changed its name?

A Yes.

Q Okay. Just for continuity and what we’ve been

doing here in the courtroom I'm going to call it the BLC,

O

(RN

kay
A Okay.
o] And so you were employed by the BLC in January

2008, five and a half years ago?

A Yes.

0 And you'’re still sc employed?

A Yes

Q And what is your current position?

A I'm a Health Facilities Inspector 111,

supervisor positicn.

0 Okay. And in January 2008 what was your

position?

A I was a Health Facilities Inspector 11 as a

KARR REPCRTING, INC.
36

008833




O

10

11

12

14

15

16

17

18

19

surveyor, and then I got promoted to a Health Facilities -- or
at the time it was a Health Facilities Surveyor 111,

supervisor position.

0 Okay. And sc did you participate in January

" 2008 for the BLC with an inspection at the endoscopy clinic on
Shadow Lane here in Las Vegas?

ll A Yes.

Q Now —-—

" THE COURT: Keep your voOice up.

MR. WRIGHT: Okay.

BY MR. WRIGHT:

Q Dc —— do you recall your first involvement?

IlWhen did you first go to the clinic?

A That I can’t recell.

0] Okay.

A Can — .

0 I'm going to show you some documents. It’s

been five and a half years; correct?

A Yes, it has.

Q Okay. And we have nct met until I just saw
you in the anteroom; correct?

A Yes.

Q So I have not interviewed you or had meetings
“ to prepare your testimony; correct?

A Yes.
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MR. WRIGHT: May I approach, Your Honor?
THE COURT: You may.
l BY MR. WRIGHT:

Q I'm going to show you something called a ACPS
comelaint incident investigation report.

A Okay.

0 Leok at that to yourself and tell me if you
| recognize what that is.

A Yes, I co recognize it.

Q Okay. 1Is that the incident investigation
report pertaining tc the Shadow Lane clinic for January 20087

A Yes, 1t is.

Q Okay. And was this report prcduced based upon
ELC’s investigation at the Shadow Lane clinic?

A Yes, it is.

“ Q Okay. You —— you may utilize that to refresh
your recollection as to dates, times, meetings.
I A Okay.

Q And the —— what I'm — what I'm initially
lockinc for is do vou recall a first entry meeting when it was
“ the first time you went to the clinic?

A Yes.

Q Okay. And can you tell when that was by
refreshing your recollection?

5 I A January 9, 2008.
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Q Okay. And do you -- using that date, do you

recall the meeting and who you went with?

A Yes.
" Q Okay. And who was that?
it A There was another member of the Bureau of

il Licensure and Certification, there were two members from the
CDC or Center for Disease Control, and one member from the
Southern Nevada Health District.

“ Q Okay. And would that have been Brian Labus?

A Yes.
Q Okay. And do you —— you —— you went to the

clinic to participate in an investigation because there had

been a hepatitis C outbreak; 1s that correct?

A Yes.
Q Okay. Do you recall that independently?
A Nc, I read it from the —-
0 Okay .
" A —-— report.
il Q The —- ckay. Well, I'm just trying to figure

—— do you recall going to the clinic and participating in the
investigaticn? Forget in the time frame and day of the week.
Just tell me if vcu remember that.

A I do remember going to the clinic to

participate in an investigation.

“ Q Okay. And dc you remember that it was a
" KARR REPORTING, INC.
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hepatitis C —- outbreak was my word, but there had been
severél cases of hepatitis C identified for patients from the
clinic?

A That'’s correct.

Q Okay. And do you recall that they had been
patients, the victims had been patients at the clinic on a
couple of specific days?

A I'm not —— I'm not understanding tne question.

Q Okay. Do you recall that they —- the -- the

patients whc contracted hepatitis C had been patients at the

clinic on Shadow lLane on a couple, two specific dates in 20077

A Yes.

Q Okay. Now, your —— your purpcse in golng —-—
you —— you went with -- who did you go with from BLC?

A On the first day of the survey, so ¢cn Sep —-—
no, on January 9th it was Nadine Howard.

Q Okay. And the first meeting you had at the

clinic, do you recall who was present on behalf of the clinic?

A Can I refer to my ——

) Yeah. Do you —-

A —— notes?

) Do you recall was a — well, you can go ahead.

I don’t want to lead you.
A According to the report we met with the chief

operating officer, a physician, the charcge nurse, and the
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|| director of nursing.
Q Okay. And would the —- would the -- do you
fl recall the name Tonya Rushing?
A Yes.
I
0 Okay. Would she be like the chief operating
ilofficer?
A Yes.
" Q Okay. And Dr. Clifford Carrol?
A Was the physician.
“ Q Okay. And Jeffery Krueger?
ll A Was the charge nurse.
Q Okay. And the director of nursing, Katie
Maley?
A Yes.
Q Okay. And at —- at this initial meeting, tell

the jury what the purpose of the initial meeting weés.

A The initial meeting was to inform the —-- the
llfacility that we were there to investigate a complaint
allegation regerding infecticn control.

Q Okay. And dic vou tell them what the issue
was?

A The Southern Nevada Health District informed
them of the issue.

I Q Okay. And was the issue the cutbreak of

hepatitis C connected to that clinic?
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A Yes.

l Q Okay. And did —— at that meeting did the
clinic representatives cooperate?

ll A Yes.

Q Okay. And did the clinic representatives

llexplain their procedures and what they do there?

A Can vyou clarify the procedures?
u Q Okay.
A Like as to what you’re asking.
0 Okay. Like what type of anesthesia they use

for the procedure.

A Yes.

0] Okay. And dc — do you recall what —-- what
“ they —— what vou learnec?

A And T can go by my notes here?
“ 0 Sure, if you need to refresh your

recollection.

I A Okay. Okay.

Q Dc yvou recall what they said about the

anesthesia used at the clinic?

A Yes.

Q And what did they say?

A They use propofol and lidocaine to sedate the
patient.

Q Okay. And did they use multi-dose vials?
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A Yes.
o) Okay. And you were —— you were —- you and
everyone at the meeting were told that at the initial entry

meeting; correct?

A Yes.

Q Did you have familiarity with propofol?
A No.

Q Okay. Did —— did you know if propofol 1is

single—-dose or multi-dose vials on Wednesday, January 9th at

the first meeting?

A No, I did not.
Q QOkay. Did —- is —-- is it feir to say that at
that meeting the —- do you recall specifically who cf the

individuals, who explaired that they use muclti-dose propofol
and multi-dose lidocaine to sedate?

A Ne, I don't.

Q Okay. The —-- did anyone at that meeting, the
CDC or the —— vou’re the BLC, but your other EBLC member there
with you, or the Scuthern Nevada Health District, did anycne
at that meeting say stop, you can’t multi-cose propcfol at
that initial meeting?

A Nc.

Q Okay. At that initial meeting it —— it was
not known by the —— by yourself that propofol could not be

used multi—dose, is that fair?

KARR REPORTING, INC.
43

008840




V)

I

@)

(&)

~J

e¢)

10
11
12
13
14
15
16
17
18

19

A Yes.

Q Okay. You learned differently, correct, after
the initial meeting?

A Yes.

Q Okay. I mean, I saw some hesitancy on your
face.r I want to be clear. That initial meeting Wednesday the
9th we multi-dose propofol and no one —- no representative of

the government said anything about stopping that practice;

correct?

A That’s correct.

Q Okay. And did you —- did you all return the
next day?

A Yes.

MS. WECKERLY: I just want to —— if we could just

clarify who it is that’s returning.
BY MR. WRIGHT:

Q Okay. Who —- who is returning on January
10th?

A The BRLC returned with —— Nadine returned, I
returned, anc we had another surveyor from the BLC, Leslee
Kosloy joined us. There were representatives from the CDC and
representatives from the Southern Nevada Health District.

o) Okay. And on that next day, Thursday, January
10th, c¢id -- did you —— were you there all day, the three of

you, from BLC?
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A Yes, we were.

Q Okay. And did you participate in chart
reviews and observations in the clinic?

A Yes.
" Q Okay. And were you cbserving procedures and
I cleaning of scopes and everything that goes on in the clinic?
& A Yes.
|

. . 2
o) And you were looking to see 1f, in layman’s

terms, they were doing everything right?

A Yes.
" Q Is that —— is that fair?
A Yes.
Q Okay. Because there —— there had been an

cutbreak of hepatitis C tied tc the clinic, and vou all were
investigating to determine if you could ficure cut how the
hepatitis C spread and any wrongdoing in any c¢f the procedures
||or processes in the clinic; correct?

MS. WECKERLY: I'm ccing tc cbiject to leading.

THE COURT: Overruled.

" You can answer.

THE WITNESS: We were locking at whether they were

following infection control practices. Whether they were ——

the cleaning of the scopes was done properly, so that’s what
we were looking —— looking at.

IlBY MR. WRIGHT:
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“ 0 Okay.

A So we were looking at infection control

practices in the facility.

Q Okay. And so in deing that ycu would observe
procedures?
I A Yes.
Q Okay. And follow a patient through —— a

llpatient is done and following to the cleaning of the sccpes
and all that takes place?

ll A Yes.

Q Okay.

“ THE COURT: You are leading.

MR. WRIGHT: Okay. Correct.

lIBY MR. WRIGHT:

0 Tell me, who did —— do ycu recal: who you

cbserved on Thursday, January 10th? And I'm going to give you

some more notes.

A Okay.
“ 0 Okay?
A Okay .
Q Because it’s peen five and & half years.
MR. WRIGHT: 1I'm going tc ask her tc identify ——
MS. WECKERLY: Ckay.
MR. WRIGHT: -- what they are.
“ MS. WECKERLY: Yeah, would you, please.
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BY MR. WRIGHT:
Q I have one stack here. Can you —— do you —-—

can you tell me what those represent?

A These are my handwritten notes.
0 Okay. And so the —— your handwritten notes,
you write well, I can read it. And the —- to your right, you

were actually looking at the typed report; correct?

A That'’s correct.

Q And so this —- your handwritten notes were
made simultareously while you were at the clinic?

A Yes.

o Okay. And I have another package of notes.
Can you tell me what those represent?

A These are notes that were taken during

telephone calls after the investigation was completed.

) Okay. Anc are those your notes?
A Yes, they are.
Q Okay. You can just hang on tc those three

things as I ¢c through because the first question I have is on
January 10th did vou observe an endoscopic prccedure in which
a CRNA participated? Looking at ycur handwritten nctes, look

at the seconc to the last reage.

A Okay. Okay.
0 Is that a 1/10/08 cbservation?
A Yes.
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Q Okay. And is —— and these are your notes, and
is this your observation?

A Yes.

Q Okay. And do you recall who is the CRNA you
were observing?

A Linda Hubbard.

Q Okay. And it's —— the date is January 10,
2008. That’s a Thursday. 1’11 tell you that. We know it

because we’ve been dealing with it here. Okay?

A Okay.

0 And what time?

A 3:35 p.m.

@) And the —- the administration of anesthesia,

did the CRNA administer propcfol?

A Yes.

Q Okay. And is it —— is she using the propofol
—— Linca Hubbard using the propofol vial as & multi-dose vial
on Thursday afternoon?

A Yes.

Q And if —— do you recall watching her like
administer propofcl?

A I watched her administer the propofcl to the
patient.

o) Okay. And if the patient needed additional

propofol, another dose, she was utilizinc the same vial of
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