
MR STAUDAHER Correct

THE COURT Okay

MS STANISH No objection

MR STAUDAHER And then because we would prefer that

over an advisory opinion or dovicoy

THE COURT Instruction

MR STAUDAHER irst uction

THE COURT Okay

MS WECKERLY tuirk tats four

10 THE COURT Okay So youll take care of deleting

11 that from

12 MS WECKERLY thirk its four just so everybodys

13 following along Yes

14 THE COURT So youre going to file an well we

15 can just delete it here but ycu eed to c1ean it up in the

16 MR STAUDAHER Tnsttucticns

17 THE COURT ii the nsfluions

18 MS WECxKERLY Il tcxe cut yean but then

19 THE COURT So Count

20 MS WECKERLY Do yoL want everythino renumbered

21 THE COURT Count is disridssec on moton of the

z2 State

23 MS WECiKERLY Okay And so then can leave

24 everybody else with the same rumber or bow dc you want me tc

25 do that Because thats
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MS STANISH think ts easier just to say

Number omitted rather than renurimir everything

THE COURT Omitted Right Yeah because then we

have to

MS WECKERLY Thats fine Ann then Im going to

just omit it on the verdict form too so theyo track it

THE COURT Right

MS STANISH Correct

THE COURT Okay All right Is everyone ready to

10 go through and number together

11 MS STANISH Do it slow Your Honor

12 THE COURT go fast on this

13 MS STANISH know you do Im already mixed up

14 THE COURT All right Ready One it is now my

15 duty as judge Number if in these instructions Thyee an

16 indictment is but Itll take me awhile to

17 MR SANTACROCE Im lost alreacy

18 MS SANISH Yeah Im already lost

19 THE COURT ip through what

20 MR SANTACROCE said Im behino already

21 THE COURT Well see you can catch up nile flip

22 through the well nuess you guys h0ve to too Its

23 good thing we took today off

24 MS STANISH Yeah

25 MR SANTACROCE Youre not kidoing
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MS STANISH Because this is taking

MR SANTACROCE Was this day off

MS WECKERLY This ooesYt seem off to me

MS STANISH Yeah the doesnt seem ike day off

MS WECKERLY But net it

THE COURT No mean Knew it would take long

time but aidnt know oidnt foresee this

MS STANISH It wcs not foieseeable

MS WECKERLY We diort either

10 THE COURT All rioht

11 MR SANTACROCE Where are we at

12 THE COURT oct It All right So that was three

13 Number is you are here to oeterrine you are tete only to

14 determine Number seprdte cilme is charoed Number

15 conspiracy is an agreement Seven it is not necessaxy in

16 provino conspiracy Eioht e0c member of criminal

17 conspiracy Nine evidence tr0t nersor was Ten where two

18 more persons Eleven tine -esene 0t toe crime

19 Twelve any person wro presents or causes to

20 pesenred Thirteen perscr who uerforms ourteen you

21 have heard testimony Fiftee ilcfessionl cetaker

22 Sixteer certified reoistereo nrce anesthetist Seventeen

23 both the reckless endangerment Eiohteer if you find

24 Nineteen Count 25 charoes theil Twentl counts

25 MS WECKERLY Dd you do the substantial bodily
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harm

THE COURT Oh Gosh they got stuck together

Thank you

MS WECKERLY So that think should be 19

THE COURT Eichteen right Nineteen should be d5

used IF these lnstrutions And then 20 becomes Count 25

chaiges theft And 21 is Counts 26 and 27 Is that what

everybody tas

MS STANISH Yes

iO MS WECKERLY Thats fine

11 THE COURT Is that what you guys have the order

12 Because that got stuck to one and thats why missed it

13 All right Twenty two if you find beyond

14 reasonable doubt Twenty three the term intent to defraud

15 Twenty four murder is the unlawful killing Twenty five

16 rialice as applied Twenty six murder of the second degree

17 Twenty seven murder in the second degree Is general intent

18 crime wenty eight the second degree feony murder rule

Twenty nne in regard to tue crime

20 Thirty as to an offense Thirry one to the

21 elemen Thirty two to constitute the crIme ch0rged

22 Thlity three the defenoant is presumed innocent

23 Thiity our it is the constitutional riohr ThIrty five ycu

24 are here to determine Thirty six the evdence wtich

25 Thirty seven the credibility or believabi ity Thirty eigt
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you have beard testimony

Thirty nine you have beard the testimony of Keith

Mathahs Forty certain charts and summaries Forty one

witness who Forty two although you are to consider

Forty three in your deliberations Fortyfour when you

retire Forty five if during your deliberation And 46 now

you will listen Is that what everybody se ids

MS STANISH No but if you say so it sounds riuht

lost you

10 THE COURT You folks are charged wtb making sare

11 that everything you intend to have in this packet to the

12 extent Ive sad it can come in is in the p0cket

13 MR SANTACROCE And to the extent that toe recod

14 doesnt reflect my objections to the jury instructions Im

15 going to join in on the objections of Mr W1gt and

16 Ms Stanisu

17 MS STANISH And then on the vereict form You

18 Honor we nao requested that the with respect to the

19 substartal bodily harm that you not

zO MS WECKERLY Yeat didnt

21 MS STANISH Did you catch thar tflat the

22 MS WECKERLY Well no mear

2i MS STANISH No

24 MS WECKERLY know that now

25 MS STANISH Okay
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MS WECKERLY didnt when did this But Ill

take in out

MS ST7NISH Okey doke

MR WRIGHT So were either is simply guilty

ubstantai bodily harm or not guilty

MS STANISH Riqht

MS WECKERLY Right Im going to take out the

winhoc the substantial so its either all or nothing

MR WRIGHT Well why is that lesser included

10 cffense instruction then

11 MS WECKERLY Because its

12 MS SThNISH That was for the theft

13 MS WECKERLY cross misdemeanor

14 MS STANISH Wasnt it

15 MR WRIGHT No Its in there for the substantial

16 bodily harm instruction that entire big long thing

17 MS WECKERLY Right

18 MR WRIGHT But were not getting lessar included

19 MS WECKERLY OKay So you want to take that out

zO MR WRIGHT Yeah But then we have no instruction

21 to them that they need find proximate cause

22 MS WECKERLY Thats the shorter one

23 THE COURT Thats in the shorter one Do we have

24 one defining proximate cause anywhere

25 MS SURNISH dont think so

KERR REPORTING INC
189

009206



MR SANTACROCE No

MS STANISH Thats why we thought proximate cause

should be an element of the offense

MR WRIGHT thought its an element of the

offense

THE COURT All right Well

MS STANISH And you know could add Your Honoi

its just like if we start with tort principle In civil tort

youre going to have proximate cause and you should for

10 criminal neglect as well

11 THE COURT We added proximate cause to substantial

12 bodily harm Okay

13 MR STAUDAHER And we have the we did proffe- The

14 proximate cause and then witharew it because nobody mean

15 everybody was

16 THE COURT Okay So lets do this agan

17 MR STAUDAHER more that was tYe Lay Stde

18 MS WECKERLY Well you could make the definiticn cf

19 proximate cacse 18 because thats one were takng out

20 T6E COURT Well wdit still dont hcve one

21 about pety theft in here etter

22 MS WECKERLY But ddrit think we needed it

2i because we have the one that covers the 250 threshold for dli

24 those crImes

25 MR STAUDAHER Right Because it says if you dont
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find it is petty theft

THE COURT Okay So thatil be okay Arid then

dont have verdict form that has petty theft in it so

just rake sure tnat you send something to the Court that has

the pet7 theft and the petty obtaining

MS I0ECKERLY Okay

1-15 COURT There Isnt petty obtaining isnt

there M0ybe there isnt

MS VJECKERLY dont think there is

10 MR STAUDAHER No

11 THE COURT Okay know theres petty theft

12 MS WECKERLY Yeah think theres petty theft or

13 not gilty on the obtairing

14 THE COURT On the obtaining Okay So if theres

15 not tYere is misdemeanor obtaining Im wrong

16 MS SURNISH Your Honor

17 TElL COURT There is misdemeanor obtaining Yes

18 there is

19 MS SURLISI- was cong to suggest Your Honor

20 THE COURT There abso utely is

21 MS SURNISH was conc to sucgest it may be easier

22 to jusr have special verdict form where youre asking the

23 jury in conrectbon with the theft related charges is the

z4 amount of oss 250 or above or no And then no you dont

25 want to do that
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THE COURT think mean theyre going to choose

guilty or not guilty and its either going to be theres

either going to be no lesser included or there is going to be

lesser included

So those are your choices Either the felony and not

guilty or the felony misdemeanor and not guilty So you

could even have if you dont want to call it petty theft you

could say theft 250 or more theft less than 250 obtaining

money under false pretenses

10 MR STAUDAHER That would be cleaner think to do

11 it that way

12 THE COURT parentheses 250 or more obtaining

13 money unoer fa se pretenses less than 250

14 MS WECKERLY thirk 22 covers that concept

15 THE COURT Okay

16 MS WECKERLY Instruction number

17 THE COURT But Im taking about on the verdict

18 form

19 MS WECKERLY Yeah

20 THE COURT and then not guilty So tnats the

21 way were going tc do it Theye going to pick one the

22 other and if they pick the rnisdemeano amount then thats

23 what in

24 MS WECKERLY Thats why weve been here for ten

25 minutes
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THE COURT Yeah But you know you could count

that as wir

MS WECKERLY Ocay Explain that to our boss

MS STANISH Well actually its misdemeanor in

the reck tess disregard statute

THE COURT There Is misdemeanor obtaining

MS STANISH if it is not substantial bodily

harm

THE COURT Its gross

10 MS STANISH Yedh know Were not doing it

11 THE COURT You dont want to do that

12 MR WRIGHT So we dont have ary lessers in the

13 medical oii in tte

14 THE COURT You sure you dont want the lesser On

15 the record want this clear On the record have you made

16 decision tdit you do rot wart to have lesser included

17 gross misdemeanor on ani of tre medical ones

18 MR WRIGHT Yes

19 THE COURT All rioht

20 MR WRIGHT And on the Fan Man one

21 THE COURT All rloht So the ony ores that

22 undersuano you do want esser included dre tfe tIieft and he

23 obtaining

z4 MR WRIGHT Right

z5 MR STAUOAHER We need to look dt the can we looK
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at the statute one last time because want to make sure that

both of those because the elements of the crime for like

the Fan Man statute does not include substantial or not

substantial

THE COURT It doesnt

MR STAUDAHER Thats an enhancement So if they

they have to find the underlying cause first

THE COURT Its not lesser included

MR STAUDAHER So its not lesser included

10 THE COURT So the State can charge it the State

11 can do mean just like on robbery with deadly weapon

12 You do the robbery you do the robbery with ceadly weapon

13 you do the robbery cind then you do not guilty

14 MS WECKERLY Well they dont really have that

15 option

16 THE COURT So thats not the defenses election

17 Thats the o5 understand it thats the States election

18 MR WRIGHT They charged it as the substntia1

19 bodily harm

20 MR STAUDAHER know but thas

21 THE COURT Its just ike garg enhancement or

22 weapon enhancement On those cts lust say you said robbery

23 gang enhancement You say robbery with the gang enhancement

24 robbery without the gano endarcement

25 MR WRIGHT It doesnt say witl gang
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THE COURT ho guilty

MR WRIGHT doesnt

THE COURT Its the analogy Mr Wright Its the

same idea

MR WRIGHT ddnt mean gang It doesnt it is

charged as Fan Man with sutstdntial bodily harm It doesnt

say

THE COURT iea out thats how they thats done

all thats how its cone all the time Robbery with use of

10 deadly weapon resultirg Gang robbery with use of

11 deadly weapon and gang robbery with use of deadly weapon

12 without gang robbery

13 MR WRIGHT Okay

14 MR STAUDAHER Theyre specific findings the jury

15 has to make in order to get there

16 THE COURT Rich- mean thats not the defenses

17 option

18 MR WRIGHT WhC it Is it misoemeanor or

19 what

zO MR STAUCAJ-IER sorry

21 MS WECKERLI a7tobt the substantial whats the

22 Fan Man like wh0ts the how much is -he enhancement worth

23 THE COURT Is Category -o or is it

24 MS STANISH Its gross

25 MR WRIGHT lis li the statute of limitations
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MR STAUDAHER The Fan Man believe becomes

gross misdemeanor if theres not substantial

MR WRIGHT The statute of limitations is run

MS STANISH Yeah You cant

MR STAUDAHER No not on the underlying

THE COURT Okay Then thats different issue

MR STAUDAHER No Not on the underlying crime

Then witi- the enhancemert you dont charce them separately

You charge it and then you have the enhancement If they

10 dont find the enhancement its gross You dont then go

11 back and say oh well its past the statute of limitations

12 on the crime that we charoed initially in the case

13 THE COURT Yeah That would be the same on the

14 misdemearors then because then its not misdemeanor You

15 got year to charge misdemeanor

16 MR STAUDAHER Exactly

17 MR WRIGHT As understand it ts my option when

18 the time is run on the lesser included offense want

19 can get It even though The statute nf limitations is run If

20 it was t1mely brouoht hen they can have But it wasn

21 timeTh brought Ct the lesser All Im sayino dont

22 want tfe lessers

23 THE COURT Yeah Wel the statute of limitations

24 is different issue on whether they can have the lesser on

25 the verdct form
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MR VRIICHT Right

MS STANISH Right Jt shouldnt be on it

THE COURT mean dont know mean usually if

its ti-c crime charged Lhey can hcvc it Theres

different oh Im not sore cff the top of my head because

all of the other examples Ive given all have the same statute

of limitations so thats never an issue

MR STAUDAHER Riqht Anc the

THE COURT cont know off the top of my head if

10 its gross if ones felony and ones gross If that

11 changes it you can include the gross at the States option

12 then All of the cases Im ti-inking of like the robberies

13 and the gang those all are elonies anyway and its all

14 pretty much the same So dont know off the top of my head

15 MR STAUDAHER Comic we look at the statutes

16 MS WECKERLY Could you just look up the statute and

17 see

18 MR StmAUDAHER tre stoutes on both of those

19 MS WECKERLY teirk you i-ad it out 200.495 and

20 then will say whether the enh0 c2mant

21 MR STAUDAHER BecaLse foi bctt of tfese ti-c

22 criminal neglect of patients and the performance of act the

z3 substantial the criminal neo cot of patients good

24 example because there are three possbilinies substantial

25 bodily harm or death or neither So tteres three choices
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there

THE COURT All right

MR STAUDAHER So or Rodolf Meana its death

THE COURT Excuse me Im going to read it to you

If the neglect results in death its Category felony

If the neglect results in substantial bodily harm its

Category felony and one to six If he neclect does not

result in death or substantial bodily harm it is gross

misdemeanor

10 MR STAUDAHER Thats or the criminal neglect of

11 patients one

12 THE COURT Richt And then hat was the other one

13 MR STAIJDAHER Performance of an act in reckless

14 disregard which is 202.595

15 Pause in proceedings

16 THE COURT Its 202.5

17 MR STAUDAHER 59 believe

18 THE COURT Bay this the mast these backs have

19 been used in like decade All right Jf tfe act or

20 neglect does not result in substantial bodJy farm or death

21 it is cross If the ac resu ts in substGntia bodily harm

z2 or death it is Category fe any
23 MR STAUDAHER So thats the way tnayre charged

24 initially Its just ar enuancement Because the substantial

25 bodily harm and death is rat an element tue crimes to be
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charged

THE COURT Its well

MR STAUDAHER Its like you said with the

enhancement for weapon

THE COURT Its little different tian the

enhancements though Im not sure frankly on whether cr not

if its statute of limitations issue for the gcss th0t you

can elect to include that on the verdict form if you cleanly

were outside the statute of limitations when you filed the

10 indictment So you would have to look that up because

11 dont know dont know Its never come up before and off

12 the top of my head candidly dont know

13 MS STANISH And my view is the indictneot with

14 respect to the neglect offenses charged

15 THE COURT As felony

16 MS STANISH substantial bodily ham not death

17 Its ar element of the offense You cant its mm mane

18 sentencing enhancement Aprerde requires jury detanminatior

19 and it was not charged as death with respect to Mr Meana

zO MS WECKERLY Right No his is substantial

ft THE COURT Right But Im just sayiro ts felorfu

ft if its death or substantal ts gross if fts not

2i MS WECKERlY Okay So

24 THE COURT mean just its never this

25 issue has never come up before
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MS WECKERLY No dont know this one Yeah

MR WRIGHT Its come up before for me

THE COURT Well okay its come up for you

rican

MR WRIGHT Okay Arid the answer was had to waive

to oct to the to get the lesser hari to waive the statute

of limitations

MR STAUDAHER No Hes always entitled to the

stdtute

10 THE COURT That was different situation

11 MR STAUDAHER Hes always entitled to the lesser

12 included

13 THE COURT Yeah In this situation the issue is

14 thctt wiether the State can get it when they couldnt have

15 the idea is you couldnt have charged gross misdemeanor by

16 wa7 of indictment because the statute had run Thats the

17 poInt But you

18 MR STAUDAHER Could we have the clerk just look it

19 up and see when the first indictment was filed in this case

zO MR WRIGHT Ic July 2010

21 MS SThNISH Wasnt it June somethinc 2010

22 MR STAUDAHER July what 2010

z3 THE COURT Yeah but this is cfarged as September of

24 2007 so you would have had to charge this by 2008 right

25 Its year for gross that correct
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MR STAUDAHER No Well

THE COURT See youre on misdemeanor

MR WRIGHT dont get it Do you want the less

THE COURT They want the lesser

MR WRIGHT Okay

MR 5TAIJDAHER We want them all

MR WRIGHT Well thought we agreed mean you

asked us and said yeah take them out

MR STAUDAHER Yes but Im revisiting that

10 THE COURT dont think thats really the issue in

11 this case mean eitfer theyre going to think mean

12 really do we really thinK this case after 10 weeks is going

13 to boil down to them debdting whether or not hepcttitis is

14 serious or not serious

15 MR WRIGHT Right The last thing even argue is

16 that hepatitis

17 MS STANISH Yeah its not an issue

18 MR WRIGHT siver

19 MR STAUDAHER So we will agree to take that out

20 THE COURT Okay

21 MR STAUDAHER And just have not guilty or

22 substantial on those counts related to the criminal neolect

23 THE COURT Rioht mecn really mean who

24 knows but really dont think tuats what this is going to

25 boil down to Some people say no hepatitis thts alk
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in the park you know

MS STANISH Maybe it is when you get $2 million

THE COURT Rioht You never know though It could

be one person that says oh you krow

MR SANTACROCE Ive had it Theyre going to say

Ive had it its not than tao

MS STANISH Oh can have $5 million

MR SANTACROCE Ill take 1/2 million bucks

Pause proceedings

10 Proceecing concluceo 510 p.m
11

12

13

14

15

16

17

18

19

zO

21

22

23

24

25
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LAS VEGAS NEVADA THURSDAY JUNE 27 20l 906 A.M

Court was called to order

Outside the presence of the jury

THE COURT All right Excuse me Were still

missing two jurors wanted to finish up on the last

remaining matters before we bring the jary in As said

there are two jurors who are not here we cant start with

the jury anyway

Ms Weckerly did you make all of the changes to the

10 jury instructions that we talked -- we went over the last copy

11 yesterday

12 MS WECKERLY Yes and emailed hem to everybody

13 including the Court

14 THE COURT All right And dd Mr Sntacroce Ms

15 Stanish did you both have an opportunity to review the jury

16 instruotions with the final revisions that we h0d discussed

17 MR SANTACROCE Yes Your Honor

18 THE COURT All right

19 MS STANISH Yes Your Honor We were just trying

20 to refresh our memory on the ultimate ruling on the

21 instruction dealing with the term petty larceny

22 THE COURT thought we were puilirg the grand

23 larceny instruction and we were just going to do theft under

24 250 and obtaining money unoer false pretenses under 250 and

25 thought the agreement had been that thats just obvious
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h0d suggested giving lesser included but then

my understanding was between the attorneys the feeling was

that it was just obvious they either meet the 250 or they

dont meet the 250 and they could choose the appropriate

verdict on the verdict form That was my understanding of how

we had left it esterday afternoon

MS WECKERLY Okay Well thats fine That can

just be pul ed out

THE COURT Okay

10 MS WECKERLY that instruction

11 MS STANISH And that was the only thing we saw

12 Your Honor

13 THE COURT And dont believe we went through and

14 numbered that in our numbering

15 MS WECKERLY No just think its in the you

16 know the ank number You know its just in the packet so

17 it probably isnt in the Courts packet if you pulled it out

18 THE COURT Okay And then you made the changes

19 onto the verdict crm correct

20 MS WECKERtY did and dropped it off

21 THE COURT All right

22 MR SANTI\CROCE And when youre done with that

23 theres one other matter

24 THE COURT still have to go over their rights to

25 testify
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MR STAUDAHER And the State has couple of other

matters as well Your Honor

THE COURT Okay

MR STAUDAHER Miror matters

THE COURT All right Oid the defense receive

copies of the reviseo verdict form

MS WECKERLY It should have been on the last email

that sent in the Word format

MR SANTACROCE Was it at 630 last night or

10 something

11 MS WECKERLY Yes

12 MR SANTACROCE Yes

13 MS STANISH Yes we receiveo that

14 THE COURT Okay The theft tYe one just was

15 handed does not have the misdemeanor the theft under 250

16 and the obtaining under 250

17 MS WECKERLY think that

18 THE COURT Do you have different one Denise

19 THE CLERK This is what Sharry gave me

20 THE COURT Oh okay All right So this is she

21 gave me different one

22 All right And Defense your copies have the --

23 yes okay this is correct It reflectc what we had discussed

24 yesterday

25 All right Just to make sure that everyone has the
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correct jury instructions from the compreteo packet that Ms

Weckerly has emailed to everyone and my JEA just printed out

shall we go through and number them again together

MR WRIGHT Yes

THE COURT All right Instruction No members

of the jury

if in these instructions

an indictment is but

And State youve omitted the count relating to the

10 Veterans Administration

11 MS WECKERLY Yeah correct It just says omItted

12 THE COURT Okay you are here only to

13 determine

14 separate crime

15 MR WRIGHT Wait Ive got it is the duty

16 THE COURT That is part of Instruction

17 MR WRIGHT Okay

18 THE COURT Just when it was printed out it went to

19 new page

20 All right So separate crime is chargec

21 conspiracy is an agreement

22 it is not necessary

23 each member of

24 evidence that

25 10 where two or more persons
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11 mere presence

12 any person who

13 person who

14 you have heard

MR WRIGHT Just minute Im on 13 14 you

have heard

THE COURT Everybody on the same page as the Court

15 professional caretaker

16 15 goes to second page

10 Then 16 is certified registered nurse anesthetist

11 17 both the reckless endangerment

12 18 as used in these instructions

13 19 count 25 charges

14 20 counts 26 and 27

15 21 if you find

16 22 the term intent to defraud

17 23 murder is

18 24 malice as

19 25 murder of the second degree

20 26 murder in the second degree

21 27 the second degree feiony murder

22 28 in regard to fte crime

23 29 as to an offense

24 30 as to the element

25 31 to constitute the crime charged
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32 the defendant is presumed innocent

33 it is constitutional right

34 you are here to determine

35 the evidence which

36 the credbility or believability

37 you have heard testimony

38 you have heard the testimony of

39 certain charts and summaries

40 witness who

10 41 although you are to consider

11 42 in your deliberation

12 4u when you retire

13 44 during your

14 And 45 now you will listen

15 Is that what everyone has

16 MS STANISH Yes Your Honor And for the record

17 had given your clerk complete copy of our jury

18 instructions

19 THE COURT All right All right

20 right Mr Staudher you indicated the State

21 had some matters

22 MR STAUDAHER Yes just couple of items Your

23 Honor

THE COURT All right

25 MR STAUDAHER First of all the charts that are

JRP TRANSCRIPTION

009228



the know that the charts were talking about that are in

evidence the smaller versions of those we have larger

versions of those that we wish to -- know theyre not going

tobe for--

THE COURT To use as demonstrative evidence

MR STAUDAHER And that goes back can go back to

the jury so that they can actually see larger version of the

small chart those right there which are mirror copies of

them Im talking about the large charts that were that

10 would be displayed in court so that they can have those

11 instead of all of them poring around small version of that

12 So were asking --

13 THE COURT Are you talking about the charts that

14 have the detailed information

15 MR STAUDAHER Yes Yes

16 THE COURT All rioht Does the defense have any

17 objection to the large copies of the charts that weve been

18 using throughout the trial going back to the jury Thats the

19 breakdown by the days

20 MR WRIGHT Yes

21 THE COURT -- and the rooms

22 MR WRIGHT Yes dont want repaced blown-up

23 charts of the States exhibits after we rest the case

24 would have blown up all of my exhibits to big charts that they

25 can carry around and prop up The evidence is in and closed
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THE COURT All right The jury will get the

smaller evidence Obviously you can use whatever blowups

whatever demonstrative evidence you want to use And however

you choose to blow up or enlarge the evidence thats been

presented is fine

MR STAUDAHER And the ones that the Court has

comply with all the orders so far --

THE COURT Okay

MR STAUDAHER -- and our corrections

10 THE COURT And those are all admitted

11 MR STAUDAHER Yes

12 THE COURT the graphs and everything that have

13 been revised according to the Courts orders

14 MR STAUOAHER With regard to -- we both as the

15 Court had ordered earlier with regard to any PowerPoints or

16 whatever we have lodged as Courts exhibits copies of both

17 presentations as we anticinate providing them today Also ve

18 have provided as -- and think those are going to be Court

19 Exhibits 24 and 27

20 Theres also Exhibit 26 Courts Exhibit 26 which

21 is the basis of the location of the seizure document related

22 to the affidavit which was the center of discussion

23 yesterday Although we know that that has been removed as

24 Courts exhibit we wanted to have at least record of where

25 it came from specifically wkat computer it came off of all
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ot that kind 01 stuff So that has been Iocged and that is

Exhibit 26

25

THE COURT Right And just to reiterate so its

clear in this portion of the record the Court did finn th0t

there was nothing to suggest that the polce had acted

inappropriately or anything like that in obtaining that

document

MR STAUDAHER Richt And as far as the -- early

10 in the trial there was some discussion about RR Partners ano

11 and some meetings and so forth and whether attorneys were

12 present and who had hired them and that kinc of thing

13 We went back through some of those records We

14 compiled emails and so forth from the anc this was all

15 discovered and it was provided to defense counsel And we

16 just want to make this Courts exhibit record of that

17 which was Exhibit 25 related to the meetinos and so forth No

18 argument about it just want it for the appellate record in

19 case they want to review what the basis was or th0t issue

20 With regaro to well know tha there are

21 couple of outstanding exhibits that have the clerk and

22 have been working with trying to identify that they are --

23 theyre not major issue But two of them believe are

24 Courts exhibits or would be Courts exhibit One is

25 actually an admitted exhibit that apparently as gotten lost
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in the process

THE COURT Okay Do we --

MR STAUDAHER Ive tried to reproduce that

THE COURT Okay Im not concerned about the

Courts exhbit at this point am concerned about the trial

exhibt that needs to go back to the jury

MR STAUOAHER Yes its one single --

THE COURT So are we missing trial -- mean

trial exhibt that wouid go back to the jury or --

10 MR STAUDAHER Yes

11 THE COURT Okay

12 MR STAUDAHER There is one page of -- its one

13 memo re ated to believe Ms Rushings testimony when those

14 documents came in The clerk has identified it to me Im

15 going to try c.nd go back and find replacement copy of it

16 It is not something we intended to argue at all today --

17 THE COURT Okay

18 MR STAUDAHER -- in court So just wanted to

19 make sure he Court was aware of that Also

20 THE COURT All right Just to so we all

21 understano what -- do you know what exhibit number that is

22 THE CLERK 202

23 THE COURT 202 Okay And youll make sure you

24 get that and get with the

25 MR STAUDAHER Correct
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THE CoURT cleric and obviously show tne oefense

what it is that youre adding or putting in as the exhibit

MR STAUDAHER Sure

THE COURT Okay

MR STAUOAHER And its my understanding it wou

be replacement of one that was already shown 0nd admitted

THE COURT Okay

MR STAUOAHER -- at one point Wth regaro to one

other document there was and Ive shown this counsel the

10 only witness who did not come in and actually physically

11 testify or present on video demonstration or video

12 depostion was that of Carole Grueskin

13 THE COURT Ms Grueskin

14 MR STAUOAHER displayed in opening with Courts

15 and with counsels approval her picture and intend and

16 it may be coming up it will come up again in closing here

17 So wanted to make sure that we had at least as Courts

18 exhibit copy of that that picture that would be used so

19 that were not just oisplaying things to the jury that are not

20 evioence that didnt come into the case So Ive shown that

21 to both counsel Its my understanding that they are not --

22 THE COURT No objection

23 MR STAUOAHER -- have no objection to --

24 THE COURT -- to him displaying

25 MR STAUDAHER it and we can --
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THE CUURT -- the picture of Ms Grueskin

MS STANISH Correct as demonstrative evidence

THE COURT Right It wont go back to the jury

Its Courts exhibit as part of the -- Courts exhibit as

well as part of the PowerPoint that has also been made

Courts exhibit

Is that correct --

MR STAUDAHHR Thats correct Your Honor

THE COURT Mr Staudaher

10 MR STAUDAHER Yes

11 THE COURT All right Is that all that the state

12 neeoed to clear up
13 MR STAUOAHER Yes

14 THE COURT All right Were going to go over the

15 right to testify and the right not to testify which we did

16 not do yesterday Im going to begin with Mr Lakeman

17 Mr Lakeman would you please stand Mr Lakeman

18 do you understand that you have the right to take the stand

19 and testify on your own behalf Are you aware of that rght
20 THE DEPENDANT LAKEMAN do understand

21 THE COURT All right Oo you understand that if

22 you choose to take the stand and testify on your own behalf

23 the deputy district attorneys will have the opportunity to

24 cross-examination you and anything you say whether it be in

25 response to question on direct examination
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cross examiration or question from one of the jurors or the

Court will be the subject of fair comment by the deputy

district attorneys in their closing arguments Do you

understano th0t

THE DEFENDANT LAKEMAN understand

THE COURT All right Conversely you have the

right not to take the stano and testify Should you avail

yourself of your right not to testify the oeputy district

attorneys are precluded from commenting upon this their

10 closing arguments Do you understand that

11 THE DEFENDANT LAKEMAN understand

12 THE COURT All right Also if you choose not to

13 take the stand and testify the Court will give an instruction

14 if asked to by your attorneys and they have requested the

15 instruction

16 The instruction essentially says it is the

17 constitutional right of defendant in orimnil trial that

18 he may not be compelled to testify thus the decision as tn

19 whether or not he should testify is left to ftc defendant on

20 the advice and counsel of his attorney You must not draw any

21 inference of guilt from the fact that he does not testify nor

22 should this fact be discussed by you in your deliberations in

23 any way That will be the instruction and Mr Santacroce

24 understand would like that instruction given

25 Is that correct
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MR SRNTACRUCE That is correct

THE COURT All right Dc you unoerstand all of

that

THE DEFENDAN LAKEMAN Yes Your Honor

THE COURT Al right Also if you choose to take

the stand ard testify and youve been convicted of felony

crime withir th- p0st ten years or you have dscharged your

sentence of prule probation or imprisonment within the past

ten years the deputy district attorneys would be permitted to

10 question you about that

11 And dont believe that there are any prior

12 convictions as to Mr Lakemar that could be used for

13 impeachment- is that correct

14 MR SANTACROCE Thats correct Your Honor

15 THE COURT All right Have you had full and

16 ample opportunity to discuss your right to testify as well as

17 your right rot to testify with your attorney Mr Santacroce

18 THE DEFENDANT LAKEMAN Yes Your Honor

19 THE COURT All right Do you have any questions

20 that you would like to ask the Court about either of these

21 rights

22 THE DEFENDANT LAKEMAN No matam

23 THE COURT All right And it is my understanding

24 Mr Santacroce that your client does not wish to testify is

25 that correct
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MR SANTACROCE That is correct

THE COURT All right Did cover that to your

satisfaction

MR SANTACROCE Yes

THE COURT To the States satisfaction

MR STAUDAHER Yes Your Honor

THE COURT All right Thank you

Mr Thakeman you may be seated

Dr Desai need you to stand up Im going to

10 cover the same rights that just covered with Mr Lakeman

11 All right

12 You have the right to take the stand 0nd testify on

13 your own beHalf If you choose to take the stand and testify

14 on your own behalf the deputy district attorneys can

15 cross-examine you and anything you say in response to any

16 questons regardless of who asked it whether its your

17 attorneys the deputy district attorneys on cross-examination

18 the Court or one of the jurors will be the subject of fair

19 comment by the deputy district attorneys in tHeir closing

20 arguments

21 Also if you choose to take the stard and testify

22 and you have been previously convicted of felony crime

23 within the past ten years or discharged your sentence of

24 parole probation or imprisonment within the p0st ten year

25 the deputy district attorneys can question you 0bout that
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And dont believe that pertains to Dr Desai is

that correct

MR STAUDAHER That is correct Your Honor

THE COURT All right Conversely you have the

right not to take the stano and testify And should you

choose not to testify the deputy district attorneys are

forbidden from commenting upon that in their closing

arguments

Also and believe Mr Wright ann Ms Stanish have

10 asked the Court to give this instruction and the Court will

11 do it if requested that tel the jury that it is

12 constitutional right of defendant in criminal trial that

13 he may not he compelled to estify Thats the decision as

14 to whether he should testify is left to the defendant on the

15 advice ann counsel of his attorney You must not draw any

16 inference of guilt from the fact that he does not testify nor

17 should this fact be discussed by you or enter into your

18 deliberations in any way Do you understand those rights that

19 Ive just gone over with you

20 MR WRIGHT Yes

21 THE COURT Okay And Mr Wright to the best of

22 your ability you have dscussed those rights with your

23 client Dr Desai along with your co-counsel Ms Stanish is

24 that correct

25 MR WRIGHT That is correct
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THE COURT All right And uroerstand that Dr

Desai is not going to be testifying is that correct

MR WRIGHT Thats correct

THE COURT All right

MR WRIGHT The

THE COURT Thats fine Just one final thing And

just think its already ear on the record but to the

extent that it may not be you are recuestino ftat the Court

give Instruction No 33 inform the jury that its the

10 constitutional right of defendant in criminal trial that

11 he may not be compelled to testify is that correct

12 MR WRIGHT Thats correct

13 THE COURT All right

14 MR WRIGHT Okay Do the the determination

15 not to testify after Monday maybe it wa Tuesday yeah

16 Tuesday noon when you were mentioning the -- right before the

17 noon hour started to address Dr Desai about and told

18 him this morning to look at you and would Lice to explain

19 throughout the course of the trial what has transpired and at

20 my instructions after jury selection commenced

21 It is clear to me Im just telling you my

22 representations from me Im not getting into whether its

23 right wrong as the Court says exaggerated or not

24 exaggerated he has difficulty taking in he multitasks

25 look lister speak If you just do one thinc like
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concentrate on listening and not looking ano mixing it up

only listen it goes in netter was my understanding that we

worked out during jury selection

And so he would sit either eyes closed looking

down or whatever Its non that he cant see or anything

He is simply concentrating exclusively on listening and then

we would ciscuss it with him Even with that and those --

those efforts like at tYe on Tuescay at the noon hour when

discussed with him wuat had occurred here

10 He was mixed up as to Dorothy Sims witness had

11 called for the defense you know and why she testified that

12 syringes were used pat ent patient at the clinic Well of

13 course it wasnt at tue endoscopy clinic The testimony was

14 about Maryland Parkway clinic But the that didnt get

15 in by by mean that wasnt fully comprehended by Dr

16 Desai

17 And then there were discussions in the court about

18 the ternate jurors and who is still available who may

19 may -- who have pressing issues that may be sitting juror

20 may need to be excused And all he he thought certain

21 jurors had been excused ano replacements had taken place and

22 didnt unoerstand am pointing that out because thats the

23 most recent efforts of me explaining to him and understanding

24 what was going on

25 Based upon ail of that in my judgment he is
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incapable of testifying His memory is not good for the five

and halt year ago past He mixes up what has happened here

in the courtroom when Ive talked with him do not have

transcripts of the proceedings to go over with him It

probably wouldnt make any difference anyway to tell you the

truth

But his condition in assisting me hes not able to

testify his assistants at times he ha given me

misinformation is the way would characterize it as opposed

10 tc useful information that am able to use And essentially

11 his ability to assist has been the equivalent of him being

12 tried in absentee

13 THE COURT All right Well Mr Wright were not

14 gcing to you know re-litigate the competency --

15 MR WRIGHT understand

16 THE COURT -- issue here More than an ample

17 record has been made on this issue before the case even was

18 transferred into this department You know what noted when

19 we began the admonishment the other cay is that Or Oesais

20 posture was markedly different from the posture that had

21 observed throughout the weeks of this proceeding meaning you

22 know he was stoop shouldered and hanging his head in manner

23 that had not seen previously and that suggested to me that

24 he was exaggerating through physical manifestation his

25 ability to comprehend and thats what said And still
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believe that

Now today hs posture is good He is standing up

and hes looking at me Ive also you know looked over at

him in the trial From time to time you know catch his

eye he catches mine and then he immediately looks down

Your -- you know believe that your representations that

youre making here today are well Intentioned But as Ive

saio in the past your represent0tions are only as gcoo as the

information thats being imparted tc you by your client

10 And so youve made your representations on the

11 record Again were not going to re litigate this whole

12 competency issue The Court ha5 in its view made whatever

13 accommodations have been requested in terms of taking

14 recesses you know if we need to break so that you can confer

15 privately with your dent weve made the vestibule room

16 available so that you and Ms Stanish can confer privately

17 with your client where we cant witness the discussions and

18 whether or not your client is communicating with you would

19 note thats not somethng thats ordinarily done in murder

20 trials or any other kind of criminal trials

21 So just -- think the record is already clear as

22 to the numerous accommodations that the Court has made that

23 the Nevada Supreme Court indicated should be made and we were

24 happy to make them So think you know just wanted to

25 put that on the record again but think that the record
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already is abundantly clear and beycnd what Ive Ireooy saio

were not going to visit the competency issue again oont

know if the State wants to place anything on the recore at

this time

MR STAUDAHER No think would submit it Your

Honor

THE COURT All right Is there any --

MR WRIGHT was just was ust giving an

explanation He was caught cold Thursday after -- before the

10 noon hour had not discussed with him the ssue yen coming

11 up So mean when he did get up he was caught by surprise

12 THE COURT Okay

13 MR WRIGHT Thank you

14 THE COURT All right The final issue then

15 concerns Juror No And will give the oeferse the option

16 because of some of the concerns that were expressad mb-trial

17 by Juror No that had not been expressed durino jury

18 selection If you would like Juror No to be m0de an

19 alternate as previously said the Court is not going to

20 shuffle the alternates The alternates come order So the

21 next alternate would be believe the gal in Choir 14

22 MR SANTACROCE Your Honor Im gono to -- if

23 have made an objection to Ms Pomykal in the past Im going

24 to withdraw it think her other issues are moot at this

25 point
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THE COURT Right Her other issues 0re moot and --

the health meaning the health issues And as you know we

made it quite plain to her and my bailiff has been think

attentive not just to ncr but to all of the jurors to make

sure that here were no prob ems that she would need break

or need to see pSysician or anything like hat Sc there

havent beer any further problems in that regard

MR SANTACROCE So we will withdraw any objection

if we made one think she should sit as regular juror

10 THE COURT All rieht Is that also true for the

11 defense Mr Nright

12 MR WRICHT Yes Knowing who the alternate is

13 think the medicine is worse than the cure So

14 THE COURT Thats your thats your decision As

15 said you krow we knew at the outset of jury selection that

16 the alternates would be placed in numerical order and we dont

17 change the order of the alternates unless there is some new

18 issue with health issue or something like that with an

19 alternate

20 Those are the only remaining matters that can

21 recall Is there anything Sat we need to address from the

22 States perspective

23 MR STAUOAHER No Your Honor at this time

24 THE COURT Is there anything else we need to

25 address from the defense perspective
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MR WRIGHT NO Your Honor

THE COURT Mr Santcroce

MR SANTACROCE No Your Honor

THE COURT All right What were Going to 00 as

believe all the jurors are now here well take just couple

of minutes for break And then when we come back in Kenry

will bring in the jury and the defense can rest and well

proceed witH reading the jury instructions

Court recessed at 934 a.m until 941 a.m
10 Inside the presence of the jury
11 THE COURT All right Court is now back in

12 session The record should reflect the presence of the State

13 thrcugh the deputy district attorneys the presence of the

defendants and their counsel the officers of the court arid

15 the ladies and gentlemen of the jury

16 Defense Mr Wright

17 MR WRIGHT We rest

18 THE COURT All right Thank you

19 Mr Santacroce

zQ MR SANTACROCE Defense rests

/1 THE COURT All right Does the State have any

22 rebuttal evdence

23 MR STAUDAHER No Your Honor

24 THE COURT All right Ladies ano oentlemen that

25 concludes he presentation of evidence in this case As
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told you at the outset that is ol1owed by the instructIons

on the law which shall read to you in few moments After

the instructions on the law are read to you the attorneys

have the opportunity to make their closing arguments Eeoause

the State has the burden of proving this case they both open

and olose the closing arguments

It is important that read to you these written

instructions exactly as they are written am precluded from

trying to expound upon them or clarify them in my own words in

10 any way You will have number of copies of these written

11 instruotions back in the jury deliberation room with you so

12 that you can refer to the wrtten instructions during your

13 deliberations You will also have all of the exhibits that

14 were admitted into evidence back in the jury deliberation room

15 with you The instructions are all numbered for your

16 convenience

17 Jury instructions read by The Court

18 THE COURT Ladies and gentlemen ftat concludes the

19 instructions on the law

20 Is the State reaoy to proceed with their closing

21 argument

22 MS WECKHRLY Yes Yes

23 MR WRIGHT May we approach for moment

24 THE COURT Approach

25 MR WRIGHT Yes Your Honor
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THE COURT Sure

Off-record bench conference

STATES CLOSING ARGUMENT

MS WECKERLY Good morning The crimes tat are

charged that relate to patient care in this case which 0re

performance of an act in reckless disregard of persons or

property or criminal neglect of patients those are crimes

that are actually classified under the Nevaca revised stdtLtes

as crmes against the public health or crimes aoainst publc

10 safety because the County or the State has an interest in

11 ensuring that the public doesnt get reckless treatment from

12 the healthcare providers

13 No one in this courtroom is on trial for not

14 following the highest gold standards of the CDC The

15 Endoscopy Center of Southern Nevada certainly fell far below

16 that on several fronts There was bad scheouling there was

17 bad charting patients were rushed through that were not here

18 because someone didnt get blanket in recovery that are not

19 here because someone had to wait long time before their

20 procedure happened and were not even here because of bad

21 charting or bad care overall

22 Were here because nine people were the victims of

23 gamble taken by the healthcare providers at the center Ard

24 the people that lost the gamble were the seven named victims

25 in this case and the two other individuals that you heard
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about that contracted neootitis on September 21 2007 The

defendants gambled ano tte vctims lost

They fell be ow the lowest standard of care in

providing care to those nciidu0ls and ttey did it kncwngly

and they did it reckles And when that happens the case

moves into crimin0l realm

Now when ou oct nto crimInal investigation

things change little bt Things open up Nith criminal

investigation you no lonoer have the anonymity that might be

10 available in Health District investigation That anonymity

11 veil is pierced and people have more at stake once things are

12 out in the open

13 Compromises people might have made you know come to

14 light Ethical breaches are inquired about And maybe

15 behavior that people weren that proud of because

16 essentially becomes knowr And criminal cases are conoucted

17 on the record and out the open so theyre different than

18 healthcare or Health District investigation

19 And theres no doubt that the police were just fieo

20 in conducting an investioation in this case We had nine

21 people in our community contract communicable disease from

22 healthcare provider and that never never should have

23 happened The police investigation was thorough It took

24 months and months

25 They interviewed bunch of peoule They went back
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and interviewed some it people wanted to offer additional

intcrnation And thats to be expected We shouldnt expect

our detectives to do any less than always interview always

try to ne collecting information always be working on the

case Ano they did that in this -- in this case

Because this case sort of has two facets of

iniest cation the hea thcare investigation by the Scuthern

Nevada Health District ano the investigation conductec by the

pelice oepartment you will actually kind of see and assess

10 the the information that you know as result of those two

11 investioations And youre actually in unique position in

12 this case because you see if there are any differences in what

13 people are willing to say anonymously versus what people are

14 willino to say to the police if theres any difference at

15 all

16 You will assess whether people are worried about

17 protectino their professional licenses and you will be able

18 tc assess if that is relevant at all And you can weigh all

19 these motivations and all these factors of all the witnesses

20 that you heard throughout the presentation of this case

21 Now Ronalo Lakeman and Keith Nathahs are the on

22 CRNAs who were charged criminally They were the only CRNAs

23 who each treated source patient someone with known

24 hepattis and they are the only CRNAs that perpetuated it

25 to the victims that youve come to know in ths case In that
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regard theyre unique among the CRNA5 in terms of the lowest

quality of care they provided

Now Dr Desai is the only ooctor charged in the

case as well Hes not heirg chargec because he was

capitalist or because he made lot of money through his

clinic He set the standards 0t the enooscopy renter He

made the environment at the endoscopy center what it was He

directly advised to -- advised the CRNAs to engage in risky

behavior

10 All of the treatmert was done according to his

11 vision He was in control And there was risk associated

12 in his methods administering healthcare And that risk you

13 know ended up being very costly to nine individuals in 2007

14 And he has to answer for that And hes no longer able to

15 duck out of press conference Hes in criminal court with

16 criminal charges with jury assessing the charges against

17 him

18 Now when you go hack to deliberate you will have

19 all of the evidence that has been admitted in this case and

20 its all going to be available to you Youll have all the

21 propofol log books You can count up how much propofol was

22 checked out every day for the year Youll have the procedure

23 log books You can count up all those procedures Youll

24 have the patient files of everybody even the non named

25 victims youll have patient files
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And ynu can uook at ll or that evidence 0nd go

through it all 0nd make sure you understand wYat happeneo in

this case and make sure you understand that the that the

evioence is what were all saying it is and you m0ke your

own assessment c5 to the value you assign eacS piece of

evicence

Now in terms of the procedure log boo9s there

been some dscussion about how m0ny procedures were actual

ccnoucted each day what was the count And lot of the

10 employees came in and said wow there were liJce 80 procedure

11 that day or there were 70 procedures that day

12 And whether that is accurate whether it was 6R anc

13 they remember 70 or whether you know it was 62 and they

14 remember you know 60 really doesnt matter The pcint ol

15 their recollections and the point of their testimony was ttey

16 felt really really busy They felt really busy at the place

17 They had to cut corners on their charting They had to move

18 people through guickly and they had concerns about how

19 guick people were being moved throughout the clinic

20 The second consideration with the with the number

21 of patients that were treated each day relates of course to

22 the insurance counts With th0t type of clinic and that type

23 of busy practice it seems extremely unlikely that someone is

24 doing some leisurely interview in pre-op before patient goes

25 under the aresthesia or is spending particu arly long time
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with single patient in recovery So relates to that as

well

Now you heard about lot of poor documentation and

poor chartirg and that cer-ainly is reflective or the number

of patients that were moved through nd the inability of the

staff to sort of keep up wiY the case oad Jnd it also sort

of coincides with the actual expriences of the victims in

this place

Remember Stacy Huchisun On tte -- on the day of

10 her procedure she wakes up in the recovery room and no one is

11 around her and so she gets up and gets herself dressed and

12 gets to her car before someone tells her hey you need to

13 come back in here So no one was watchng her terribly

14 closely

15 Or remember Mr Sharrieff Ziyad He was dizzy and

16 put in chair you know moved off of his gurney because

17 apparently was needed for someone else And so he was left

18 to sit and let the medicatior wear off

19 The overall point of this evidence was to show you

20 or illustrate for you that this was an assembly line where

21 profits were important ano was volume over patient care

22 So the question of do the coctors who werent charged in ttis

23 case bear some responsibility regarding what Sappened And

24 the answer is yes they do But there is limitations and

25 constraints in every type of ccse and its an imperfect
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system so ne bottom line is they will not be prosecuted for

their their share of the responsibility

Now you heard from in this case literally the

worlds expert on hepatitis transmission ard Dr Alter sec

in my yew personalIty consistent with her credentials

She was sYe had big personality But this wasnt just

CDC invetioation

T8is case was also investigated by Detective Whitely

who was wi us during the tricl and he doesrt have

10 necessarily fte same persona ity as Dr Alter but both of

11 these investioations were extremely important in terms of what

12 evioence was presented to you during this trial The case is

13 an epdemioogical investigation but its coupled with

14 regular general criminal investigation as well

15 And the evidence came to you that way in two forms

16 Criminal investigations are little broader The Metro

17 detectives nterviewed all employees not just nurses not

18 just doctors They interviewed CI techs they interviewed

19 people who were working in tte office area to get broader

20 sense of what was going on at the clinic

21 Ard Detective Whitely sort of had to dig through all

22 the documentation determine what was relevant and untangle

23 it to certain extent And as jurors youll h0ve that same

24 same role in sense Youll be assessing the evidence

25 fitting it into different pieces seeing how it corresponds to
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the crimes that are charged

Another difference is of course ir criminal

investigation its sort of presented in multifaceted way

Its presented witness by witness by witness Its litt

tedious Each witness has tiny piece of lnlormticn and

ycu hear it sometimes in lIttle bit of cisjointed manner

And now youre calleo upon to look at it cohesively put all

the pieces together

Now the Southern Nevada Health District and the CDC

10 and Miriam Alter explained that their focus when they came out

11 to investigate what happened at the clinic was on public

12 health and rightly so That is their responsibility They

13 are charged with the public le0lth

14 And they go out they identify the problem they try

15 to figure out whats causing they try to stop it and they

16 want people to get tested as soon as possible And all of

17 those people had substantial credentials in terms of disease

18 outbreak investigation Certainly Dr Alter did And the two

19 the two doctors from the CDC in her view conducted the

20 epidemiologic0l investigation in an appropriate way

21 So they go out and they make an assessment about the

22 mode of transmission and they get their resporse together from

23 public health perspective and that is to make this

24 notification to people But their -- their conclusions are

25 drawn very guickly
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And Brian Labus from the Soutnern Nevada Health

District hes the one who was primarily in charge of the

investication locally with the CDC And this case

interestingy or fortutously or not fortuitously sort of

plucked Mr Labus from relative anonymity Because nine cases

from cinge clinic is something that woolcnt happen in

years mean they could go years without someone gettnc

hepatitis

So this was an evert that was going to garner ct

10 of media altention one way or another But the medical

11 attention was focused on Mr Labus He had lot of scratiny

12 over his results and how he was going to or how he cic the

13 investigation But he would have because of that scrutiny no

14 mctivaton whatsoever other than protecting the public heath

15 and getting it right He knew there was going to be scratny

16 He had every reason to be very careful about the conclusions

17 that he drew during his investigation as to the source of

18 transmission

19 And all of these years later after all of the

20 review his conclusions are the same And Dr Alter reviewec

21 his work and his conclusions and she is concurs with his

22 findings that it was the unsafe injection practices with tte

23 propofol that caused the transmission And you all saw Dr

24 Alter testify She seemed like kind of tough grader to me

25 and if she didnt agree with something she would certainly not
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hold back her opinion

Ir fact when she was testifync on the stano sle

did mention one statistic Mr Labus had in his report that she

thought didnt make any sense and she SoO so on the stano

But overall she said toe investigation 0ppropriate and

that she concurred with the conclusions of the investigation

Now the the sort concurrent or complimentary

you know Metro investigatior st0rted little bit after the

CDC and the Health District eft the cInc in 2008 Ann some

10 of the premises or some of the aspects of ftc of both of

11 the investigations rely on some common facts or some some

12 factual givens that have to be present order for the -- in

13 order to understand the mooe of transmission

14 And one of these is that the two source patients on

15 each day on July the 25th and September the zlst both got

16 over 100 milligrams of propofol injected into them And the

17 reason why thats important as we all have learned that only

18 10 cc syringes were used at the clinic So if those two

19 individuals got more than 100 milligrams at least another

20 syringe or at least another dose of propofol had to have been

21 given to them from re-accessed vial

22 If either of those people Mr Rubiro or Mr Ziyad

23 had only received 100 milligrams of propofol there wouldnt

24 necessarily be any contamination of the vial would there

25 Because they would pull it out it woulo have all fit in one
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syrinoe would nave been injected into the patient and

there would be no possible means of contamination of the val

becue it would never be re-accessed

Ard this in similar actually to -- to saline

injections which have been mentioned cuite bit through this

trial There is no reason to ever re access saline vial

unce the sa me once the vein is flushed no one goes back

and ret ushes it ac0in Bu with the propofo its different

becue durinc the procedures patients need to be redosed as

10 the proceoure moves along

11 The other another give of both investigations is

12 hew tne guess the scientific facts of how the disease

13 itself rransmitteo that its blood-borne disease And

14 so theres limited number of ways at the endoscopy center

15 that that it could have been transmitted It had to be

16 through some sort of blood transmission

17 So first lets talk about the scopes The scopes

18 were certainly eliminated by the CDC And they did what they

19 calico an epidemiological comparison between different

20 proceoures on people and found no distinction between those

21 who got the disease ano didnt get the disease based on the

22 scope so it was eliminateo as factor for the CDC in terms

23 of mode of transmission

24 Now the Metro investigation -- and well

25 incidentally though the defense expert that you hearo from
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two days ago he also said scope would ne really low low

low cnance of causing transmission of hepatitis So we may

we may get agreement on that

Now the Metro investigation maybe more fact

b0sed maybe more common sense If you look at the patient

chartc on September the 21st and Im sure you ran all see

that really clearly Mr Rubino up here is the first patient

T1e next patient is the Lakota Quannah and he gets infected

We know he gets infected that day

10 So unless the exact same scope was used like

11 literally pulled out of Mr Rubino not taken to any cleaning

12 room and immediately used on L0kota Quannah it cant be the

13 scopes It wouldnt have been enough tme to even clean the

14 scope to use it on Mr Meana because the timing is just so

15 short and their process took so long

16 So it wasnt effective cleaning of the scopes They

17 were -- these these individuals didnt have the scope and

18 the cleaning wouldnt have been short enough time to have

19 been used on the same people So that can be eliminated from

20 sort of fact based perspective little bit different than

21 how the CDC analyzes things

22 And you also know from the testimony of Jeff

23 Krueger and the review of the records of the clinic that the

24 Medivator was actually working on the infection days and there

25 was no indication that they were doing the hand washing or any
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of those things before So the soopes are pretty much

eliminated as source of transmission

So lets talk about biopsy forceps This was one

thing the CDC also eliminated And what they did was of

course compare people wYo got biopsies and people who dIdnt

get bopsies and see well you know is there any differerce

in who contracted it and who didnt based on biopsy forceps

which is appropriate for an epidemiological investigation

And they found no connection between the use of the biopsy

10 forceps and someone contracting hepatitis So from an

11 epidemiological perspective that was eliminated

12 Now from police prospective or from more

13 guess common sense perspective if you look at -- this is

14 close up view of July the 25th We know Mr Sharrieff Zyad

15 was the first patient of the day Ano Michael Washington

16 isnt the next person who actually got biopsy If you pull

17 patient file and you will sea and youll Save those in the

18 deliberation room that they also got biopsy and they were

19 treated before Michael Washington and they didnt contract

20 hepatitis So the biopsy forceps can be eliminated as

21 source of transmission as well

22 This was Dr Carro idea rogue employee was

23 responsible at least it was his theory at one time for

24 infecting the people at the clinic This one this idea was

25 pretty much eliminated early on because of the genetic link
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between the source patients on noth days ane the people that

ultimately got infected Its sort of an impossibility that

someone could have gotten Mr Rubino or Mr Z1yds blood ano

ranoomly injected people Ard the oenetic re 0tedness

certainly dispels any idea th0t this coulc h0ve been caused by

by rogue employee

So then here was the s0lne f_uh Now for the CDC

and the Southern Nevada Health District their observations of

the preop area were enough to elminate th0- source of

10 transmission Because when they observed the nurses in pre-op

11 they didnt find any breach of aseptic technique Everything

12 was done appropriately

13 So what did the police bring to the t0ble What was

14 the result of the police investinatior Well you saw and you

15 heard the testimony of Lynette Cmpbell She the woman who

16 administered the hep lock on several of tie people who ended

17 up qettinq infected on September the 21st And you heard her

18 describe step by step by step how it is that she administers

19 the hep lock 0nd what process she goes through

20 You also heard her testify that she never breached

21 aseptic technique and that she never flusheo the hop locks

22 twice And you can take -- you can guess put whatever

23 weight you want as to her testimony She was brand new

24 nurse This was her first job She had every reason in the

25 world to want to do things correctly And when she was
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defrauo means to act knowinoly nd with the if you want

MS WECHER1IY Wel why are we if were

incorporatlnc ll those e_emerts into the crimes why is this

instruction recessary

MR SURUDAHER Weve lready defned materidi

rrasrepresentaton in anotler instruction mean its

redundant to the instructons we have

MS STANISH We nut this in connection with my

descripton of elements

10 THE COURT So youre fine youre fine with the

11 changes that have been maoe then Ms Stanish

12 MS STANISH We no didnt you know we hao

13 previously had tnese intent to defraud element rejected

14 though- because it wasnt one of the statutes and my view

15 was all of these property related offenses are fraud based and

16 therefore intent to defraud was critical element

17 THE COURT medn rees the thing Did we have

18 anything with Intent to defraud

19 MS WECKERLY In the obtaining In obtaining money

20 under false pretenses

21 THE COURT Dues dnyone tve an objection to

22 including To act with the spec fic intent to oefraud means to

2i act knowingly and with the specific intent to oeceive or cheat

24 someone

25 MR StmAUDAHER We have that
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MS WTECKFRLI tnirik we have hat already

1SF COURT Oh ts aready in there

MS WFCKEPlY Yeafl

1-15 COURT Okay If Its already there then

lets rot qiue it

MS SllNISH Roht And then just my clarification

was app eu dli tte

TIE COURT Rloht Riqht

MS SURNIIU including insurance fraud

10 TiE COUll Oka We take that out

11 You ae nre only to determine whether the defendants

12 are gJiiltv or ncr a-ullty of tne cnarges

13 MI WECIKERLY This is fine with the State

14 1-iF COURT Okay Well add this one and separate

15 MR SANTAOPOCE Can you add in there on that can

16 you ado that lannococ about tte State must prove wAnts pled

17 in the irdlctrnent

18 MS WEKFR Well then wevre not okay with it

19 TEE COURT Well were going to have argument about

20 that

21 MR SANTAUROCE rght

22 TiE COURT e4s move on to separate crime is

23 chargea against eaTh defendant

24 MS WECKERLY Thats fine mean its covered at

25 the eno of the indictment instruction but..
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THE COURT think this is fine Well give this

Statements by cefendants oh you know what else we

need in here that didnt see deposition is sworn

testimony while the court is not in session Do you want that

one or no You are to considei tne 1-estimony oiven in

deposillon as 7f it were qiver court or something like

that Nobody wants thll Okay

MS STANISH We didnt want the deposition Why

would we want the instruction

10 MR SANTACROCE dont want it oidnt want to

11 give it in the first place

12 THE COURT Okay el you read your own part of

13 the deposition

14 Statements by oefenddnts you have heard testimony

15 that the defendants made certain statemerts

16 MS WECKERLI Thats fine

17 THE COURT All riqht Testimony of witnesses

18 involving special circumstances

19 MS WECKERLY We object to this one Weve given

20 the defense the one tham we normally use ir Nevada Our

21 objection is on lines 16 sh and 17 In Nevada the caselaw

22 doesnt say that you give tnese witnesses creater caution

23 THE COURT What exact didrt dont

z4 remember seeing that instruction

25 MS WECKERLY It wasnt in our pack we brought it
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this morning because when we sdw theirs

THE COURT What is tht nomlly rat does the

instructIon normally say

MS WECKERLY Youve cot our copy

MS STANISH have your on_y copy

MS WECIKERLY Yen

MS STANISH Okdy The fdct tar witness was

given an inducement in exohnoe fo his cooperat on may be

considered by you only for the uurpse of cetermining the

10 credibility of tnat witness The exiteroe of such an

11 inducement does not necessarily oestroy or impair the

12 credibility of the witness It one the circumstaxues

13 thdt you may take into consdeton In weghirig the testimony

14 of sucf witnesses and it cotes from Jrrs State

15 MS WECKERLY And we didn we dont have an

16 objection to listino the witnesses oS tney dId but

17 THE COURT You just want dkcy Heres what Im

18 willino to do to give rhe defenses instruction but with the

19 stock langudge that we use for the Srte typcally So can

20 you combIne those Ms Weckerly

21 MR WRIGHT Whats an inducemert

22 THE COURT An inducement is ilke promise or

23 benefit or something like that

24 MR WRIGHT He gets witness fee thats an

25 inducemert
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THE COURT Well cind you want to right

MR WRIGHT How does that point out how you look at

an immunized witness An inducement Jhy dont we call them

what they are

THE COURT Well if you use the _anquaqe you have

heard testimony received promises from the government

mean if you Thst them they know what tie inmicements cire

They know youre not talknq about witress ree

MR WRIGHT Wel at est simply mean state it

10 as it is mean received promises from the covernment

11 theyd be immune from prosecution for their testimony

12 MS WECKERLY But tney didnt al get the scime

MR WRIGHT We11 cal it troffer Call

14 it use immonity dont care how you want to lIpstick the

15 pig

16 MS StmANISH And gave it in he disjunctive thut

17 they that the government that they woo be mmune from

18 prosecction or their testimony woild not be used in any case

19 against them And then of course Keith Mathhs different

20 story so have separate par0granh relatino to his guilty

21 plea whch think is very important to have and not address

22 then the governments proposec nstruThion

23 THE COURT Can someone give me the government the

24 States proposed instruction

25 MS STAnISH
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THE COURT All right here is what the instruction

will be Youve beard the testImony of Keltn Mathdhs who

pleadec guilty to offenses arisno out of the same You have

also beard second paracrcp1 the first pardguaph will

read as wrtten by Ms Stdns Seono par0osph will read as

written by Ms Stanish

Third paragraph wi be the Ste es irstruction the

fact that witness was n_yen an induemen excnange for

his cooperaticn may be cons fered Yv you The existence of

10 such an inducement does not recessalil7 cestroy or impair the

11 credibility of the witness It is one of the circunstamces

12 which you may so the frst wc naraordpls from the

13 defenses nstruction hIrd paracaph lion the State Okay

14 MR WRIGHT Yes

15 THE COURT Charts arc summaries

16 MS WECKERLY This is fine

17 THE COURT All riont And do cefenddnts

18 MR STAUDAHER Were makinu these whichever one they

19 want

zO THE COURT decsicn not to est5y

21 MS WECTKERLY WEichever one they want fine

22 MR STAUDAHER Yeah We orovicec one that

23 THE COURT Do you wdnt this one or cc you want the

24 riuht not to testify from the State

25 MR WRIGHT like ours
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THE COURT You do

MS JECKERLY Thats fine

MS SThNISH dont remember what theirs sdys

MR WRIGHT So whats the State one say

THE COURT It is constitutional richt of

defendant that he not be compelled to testify in criminal

case thus the decision as to whether or not he should testify

is left to the defendant on the advice of his attorney You

should not draw any inference of guilt from the fact that he

10 does not testify nor should this --

Ii MS SThNISH Yeah we like that

12 MR SANTACROCE like that one

MS STRNISH Yeah thats

14 MR WRIGHT Im glad you said

15 MS 5TANISH Thats fussier

16 MR WRIGHT you do

17 TE COURT Richt know Its

at Okay Is that everything

19 MS SANISH Thank you Your Honor

THE COURT Ah that was so easy

MS STANISH Yeah its breeze It only ook

z2 three yours

23 MR SANTACROCE Just Im not going to belabor the

z4 record about the directed advisement

z5 THE COURT Oh yeah You can make your record
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apologize

PP SANTACROCE But

MS WECKERLY Im going to stait on these because

when we oct an approved packet that today

THE COURT Basically what woLic _ike you to do is

make all of the changes and emal them tc Shari ad

MS STANISH Judge have copy mine Can

just file mine

THE COURT Sure

10 MS STANISH for the record

11 THE COURT What there were couple we kind of

12 held in abeyance

MS WECKERLY RIght Im just hopnc we have

14 final version tonight

15 THE COURT So does that mean we fare to me again

16 MS WECKERLY Or the Court an just make the edits

17 as you want on what give you

18 THE COURT Its not what want Im just trying to

19 doit

20 MS WECKERLY Or whatever the ru inn is

21 MR STAUDAHER But arqument will de5intelv

z2 need to

23 MS WECKERLY We need to know kind of now what or

24 ahead of time what it is

25 THE COURT Then Im going to make you quys come bacK
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and were going to do it in here because there may be

confusion or questions and dont wamt to

MR SINTACROCE

THE COURT Whats that

MS WECKERLI All these chdnges

THE COURT She has million cLanges to make so

MS WECKERLY Actually Im goinc to go while he

does his argument

THE COURT Go and do it and then wel nave to

10 reconvene and number them together

11 MR SMJTACROCE Okay

12 Ms Weckerly exits the courtroom

13 MR WRIGHT Youll just email us ca us what

14 time were doing it

15 THE COURT was just going to say why dont we

16 how long do you think thats cong to take Ms Weckerly or

17 your secretary

18 MR STAUDAHER Its pronably goino to take -- she

19 will be oonc It will probably be woulo say couple

zO of hours probably

zl THE COURT was qoinq to say maybe an hour

22 MR STAUDAHER She may be faster tnan would Gooo

23 thing shes doing it because it would be onger for me

21 THE COURT Because could do it in maybe its

25 not that muci Just the reason dont want to do it myself
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is dont want to make mstdke or put something in there

that oh that wasnt acreed that we wore gonc to put that in

there or something like th0t

So thats why Im reluctant to ust do ll myself

because want to make sure tr0t the find packet is what

everybody uncerstands the flnl packet to be cot what

undedand it to be anc then you auys oct in here and say

after everythings oil ove wIth ui-i houqht we were

gettinc that instruction but wcsnt in the final packet

10 So Mr Santacroce you may oloue

11 SANTACROCE Well Irr not oonq to argue Im

12 just going to set forth my prsiticn 175 allows the

13 Court to issue an advisory directivd to do jury to acquit

14 defendant on certain charoes ye oIeaoy mace the record as

15 to what charces wantec thIs inst-uctimr civen one two

16 five eight nine ten 14 16 17 18 21 2u 24

17 25 26 27 z8

18 As to Count areody talked to you about that

19 Ziyad Sharrieff There was no defraudinc on insurance company

20 on that It was base us one unit They were entitled to

/1 that They cidmt exceed wOat customary The same with

22 Michael Washington was hundred this is Count $100 VA

23 payment flat fee everybody cot it

24 THE COURT Anc the VA isnt an insurance company

25 Theres that

KARP REPORTINC INC
128

009145



MS STANISH Entitlement good point

THE COURT Whats that

MS STANISH Youre absolutely rght Your Honor

Its an entitlement its not an insurance company So we

moved ro dismiss it on the grounds that it doesnt its not

an insurance company

MR SANTACROCE join in that As Carole Crueskin

thats Count she gor 90 micks fldt fee Count Stacy

Hutchirson 90 bucks flat fee With eoard to Count and

10 guess can just maice blanket argurnert in that all of the

11 insurance fraud claims against Mr Mathahs stccld ne dismissed

12 as to Mr Lakeman krow that tne State arguing some sort

13 of onspracy

14 dont believe there was any evioence of

15 conspiracy between Mr Mathahs Mr Lalceman to defraud these

16 insurance companies with patients that Mr Lakeman didnt even

17 see or treat So guess blanket argument wouth be Im

18 going -o ask you to advise to acquit on al of those insurance

19 claims

20 As we as lumpino together all of Mr Mathahss

zl patiens tnat were infected with flepatitis again theres

22 been no offering of any proor whatsoever that Mr Lakeman

z3 conspired with Mr Mathahs or dnyone else for that matter to

24 inject these people arid ft en sonteflow they got hepatitis

z5 And thnk that pretty mucn covers in an abbreviated format
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the counts that Im asking for that advisement

THE COURT Dont ycL think ust Im throwing this

cut there think you make sone qood pcirts and an advisoiy

verdict can count in your favor in scno w0vs out it just

cccncred to me But in other ways Drn yo thnk its kind

of bad to get an advisory vercict cr soma conts mecause then

its like the Court is saying well thcso are wrcng but

these other ones dont know te\ ye sme merit here

MR SANTACROCE Yeao thcugh about thet

10 THE COURT Do you see wnot Im sdy1no So on the

11 one hand it looks like welt the Court ooesnt agree with The

12 State and what Theyve ohargeo mit Thc1 on the otnei hdnd it

13 leeks liKe wel hey the Court saino yeah maybe these

14 are good counts these other ones

15 MR SANTACROCE No tnlnk t5 pont well

16 taken but would take my chances and h0ve what can get

17 dismissed dismissed and take my chances closing argument

18 on the other ones So rather than fae 28 counts Id rather

19 be facing five or six So you know Thought about that too

20 and Id just take my chances

21 think look you krow some of These things theres

22 an argument to be made for bLt wrijere theres no argument

23 come on Why my guy being charged with This stuff

24 Theres no proof of anything And to be lumpeo together its

z5 just not fair He needs the advisement Your honor on some
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of those

THE COURT Mr Staucaher

MR STAUDAI-IER Well even though tte Court has ruled

that we dont get to count the whole tar as ftr as the

when we have to parse it out thats wha the Courts ruling

is essentially With regard to tne theft counts the Stdte

procecoed and asked all of these witnesses tue same question

If think whetter the ury be ieves it or nat

based on our limited abilty to go forward on that portion

10 the fact of the matter is that they woulant hdve tad to pay

11 anything at all if they had been aware of the fa sity of the

12 claim That was presenteo to tuem So in that regard at least

ii there is there is evidence thats out there factual

14 dete-minaticn that can be made by the jury a5 to wnether or

15 not they believed that the insurance ompany woud have been

16 obligated to pay that amount

17 Now this isnt tarRing about arythino that might

18 have been resubmitted if there was some sort of dispute This

19 is something where the fa_se clThm was paid an if there had

20 been any falsity known by the entity 1/A or otherwise they

21 would not have paid the aim

22 So whether the State prevails in that regard thinK

23 thats part of tue argument that were goirg to be riade and

24 then the jury can decide whetter or not ro give that credence

25 or weight and what weioht to gve it as far as determination
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of value for the theft counts

Toe some thing goes for the two counts regarding the

obtaining money under false pretenses mean those clearly

unless the entire dollar omour is onsioered they dont meet

the statutory requiremert ftc State doesnt oispute that

especiafty in iqht of The Currtc tuling But if they are

not obligaten to poy anytYo tYoes fftse falsfty

in the misrepresentatftr trer the ntire omourt could be

considered by the iuy for oeteunirItion as to quilt or

10 innocence on those charoes

11 With regard to the irswane fraud counts even the

12 Mr Washngton count wiTh eoaTh to -he VA doesnt just

13 say prIvate Insurance oompar it has wfoe listing

14 insurer re insurer pronucer uroxe or any anent thereof

15 would suhnit to the Court to0t MeBiare or toe 1/A they act in

16 that capacity

17 THE COURT Well Meolcare and The VA are two

18 different types of thino Menicare/Medicald is an insurer

19 MS SANISH Ann ttnk Ic

20 THE COURT Ann nsje thats like thats

/1 complicated but thats term foi insurance Insurane

22 broker is somebody who seis or is authorized to sell

23 insurance Producer could ne provioer of insurance

24 mean think those axe au terms that deal with insuraxce

z5 whether its government funden nsurance or privately funded
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insurance

MS STANISH And Your Honor think the insuramce

fraud the penal portion of that refeiences Chapter 57

insurance insurers VA is not an insurer VA is an

entitlement federal entitlement The State of Nevada

doesnt have jurisdiction over that ncr does it on Medicare

Medicaids dIfferent issue

50 agree there is no you have the you

dont ttie State hasnt satisfied the element of Chapter

10 57 insurer with respect to the VA

11 MR STAUDAHER Your Honor Im going to sunit on

12 that Its youve heard my arournent

13 THE COURT just dont think by the definition it

14 fits under ar mean thats my oncern which actually

15 hadnt even thought of until Ms Stanish hrougtt it out when

16 she askec the person from tne VA and they said by their own

17 testimony oh no were not an insurance company were an

18 entitlement program for veterans and we hire people to perform

19 services for us

20 MS STANISH Correct

21 THE COURT So realy the scam There mean it

22 still may be in obtaining or something because theyre

23 gettinc more compensate like any wo-ker wo puts in false

24 claim thats really vhat happened It wasnt really

25 insurance Its more like as said worker who puts in
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false claim saying worked ten hours when orly worked one

hour or whatever

MR STAUDAHER But stll and yet even

understand the Courts rulino Im not arcu1nc that portion

anymore But as far as even the theft related to nim that

was included in the theft releted count dt edst Mr

Washinaton

Now regardless of wnether or not tneyre entitled to

more money less money or wnatevet they rled fclse claim

10 to and it was HCFA form just lIke ftc others to that

11 entity and they receivec money as result of that which they

12 would rot have received had toe Veterans Adobristration known

13 of the false information In tve claim

14 So think tha frot thats hdt aspect the jury

15 should be able to get that Information ace make

16 determinatlor factually as to whether or not they oelieve that

17 they were entitled to any money or ooton and if so what

18 portion they were entitled to nd if we met out burden as far

19 as the statutory requirements are concerreo So know the

20 Courts ruliro on that

21 With regard to the aidnq and abetno tneres been

22 ample evidence that there in tfts ase that there was

23 collusion coercion oh not coercion but irteraction

24 between the parties mean even the testimony of Mr

25 Lakemar sitting there trying to maneuver Pac iCare patients
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directing the ii minutes all cf that stuff has come out that

they were working together that was the plan that was the

process that took place wIthin the organizdtion

So think theres ample support to go to juYy on

both conspiracy and aiding cflO abetting on ail of the charges

because theyre cdl liable fcr the same acts trat theyre

coriunltcdng Even though it say be different pamson

committing it with different patient -hey all did it

together

10 So from that standpcint donL believe that theres

11 any reason to have an aovisory verdict or tnat theres amy

12 support to dismiss charge based cn lac of ding amd

13 abetting as thecry of liabi1ity for Mr Lakeman regarding

14 the counts pertaining to Mr Mathahs

15 And dont know if there was another issue or not

16 caxT remember

17 THE COURT thnk that was it All rgnt Well

18 Im trying to figure Im not sure mean think like

19 said yeah you could still have theft from the VA but do

20 you have an insurance fraud when theyre not ar nsurer or

21 statutorIly oefined insurer dont know how you can on that

22 one Thats

23 MR STAUDAHER Thats why submitteo on that one

24 Your Honor

25 THE COURT Yeah Or the mean think 3ou
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know on this whole conspracy dea reodroless of how weak

may consder it still think thfts somethno that ought to

go to the jury On the issie of well its not eftly 250

and their theory that oh you know wcfl tray woridnt have

paid acythinc

You know Mr Staudaber the remembEr it is

none of the witnesses saic that or mtoa or onc sdid it

The rest of them said oh yeah well we uct m0ke them

refill it out or we bounced it bonk

10 MR SJ\NTACROCE Exacty

11 MR STAUDAHER No

12 THE COURT or we just ocy ft becGue we have no

13 wdy of knowing or you Know think qul said yecih we

14 wouldnt pQy it but..

15 MR STAUDAHER Well no they ft 5dd if ft was

16 ano because we asked tfts question of vrtuily every

17 single one of them Your Honor That if ftc cftm had come in

18 and they had and they knew that it was f0lse wane they

i9 have processed paid the claim they krew ws false dnd

20 they said no

21 Now they pay he claim bcsed or fter ieliane in

22 good faith Everybody has said tnat they reiea in cood

23 faith which is the elements of ontaininc money theft that

24 there is representation tnats false rhat the entity relies

25 on that that they are oefr0uded they pay money as result
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of tha
THE COURT The way remember it is one came right

out ano said it One that Ms Weckerly had she never asked

it because my staff pointed that out at lunchtime that oh

Ms Weckery never dskec One qal cant remember which

gal you asked her like five times nd she just

MS STANISH Ms Gonzalez

THE COURT hung riqht in there nc said No we

would pay that claim we woulo pay that claim dont

10 remember wno she was

11 MR STAUDAHER But her basis for even saying that

1/ MS STANISH Were obligated to Ms Gonzalez

13 MR STAUDAHER was her relimnce or the good faith

14 claim That they have to rely on

15 THE COURT Richt But then you saId What if it was

16 false well we would have no way to know

17 MR STAUDAHER She then came bacK cno said that if

18 they found out there was problem they would have to come

19 back and revist that that it would trigger ar audit on that

20 claim

21 THE COURT No She said well there was cn

z2 audit but we believe them no we just pay it And what if

23 its false well we give tnem chance no do it again

24 mean she just wouldmt

25 MR SANTACROCE Every one of them saib theyd send
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it back to resubmit it

MS STI\NISI-J She said theyre ob igated to pay it

THE COURT She just wouldnt go there mean

aTmost iauqhed out loud because you kept trying and she us

wasnt getting it you know like where the question was

going arid ste just hunc rioht In there So Il think bmut

that issue and think thats

And Im trying to ficure out what to cc aoru

nuinberinc these If we come back at like 400 40 or

10 dont want the Court mean just somethnn tnis

11 important dont want if theres mistake what

12 Ms Weckery sends me and dont catch it cont want It tc

13 be on The Courts shoulcers that there was mistake made dno

14 somehow the Court was coriplicit unintentionally oont

15 think anyone would say in not catchinc Ms WeckeuLys

16 mistake

17 want the defense to be responsible tc catch any

18 errors or mistakes Thats why Im doinc It this way Ycu

19 know in something this sgnificant that has been ten week

20 trial we oorit want there to be an error in tfe instructions

21 iqible two day trial So thats wty dont feel

z2 comforuable

23 Normally would just do it but as said

24 dont if she misses something because there was so many

25 changes just dont want to be the one who has to catch
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because may not

MR STAUDAHER Well Im going to go bock and work

with her to the extent can

THE COURT Okay Do you want to come back at

MR SAUDAHER MaKe sure the veroict form is

corcct make sure that we have everything done least to

the best tuat we can and then well forward that to counsel

They cn ieview all parts of it Clearly the order is not

wbot we mean its just the stuff is there

10 THE COURT Rioht

11 MR STAUDAHER So we dont really have dog in the

12 rcma dS to how it gets ordereo really dont care But

13 reoadno th0t if they wIll cc through what we believe is now

14 tSe vked out instructions and verdict and so forth then we

15 man maKe sure that we have everything to them then we come

16 back 4uO Did the Court want to come back

17 THE COURT Yeah 400 430 What gives

18 everybody enouqh time

19 MR SANTACROCE 400 oclock

20 MS SPANISH Lets

21 THE COURT Why toe bar opens at 500
z2 MR SANTACROCE Happy hour

23 MS STANISH Lets wat until we get the

24 instuctons oecause wfo knows

25 MR SPAUDAHER Maybe we could just cal If we
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ballpark 400 430 what well do is if the sudden

miraculously get back over there and shes made all the

corrections then we will let the Court know that weve got

them

THE COURT Am then fnally ore last thino before

we break Is the defense fine with the proposed verdlt fort

MS SURNISH Oh thats right _t looked to me

like

MR STAUDAHER There ce no lesser inciudeds in

10 believe

11 MS STANISH You did put lesser included in it

12 MR STAUDAHER Did we put lesser includeds

13 THE COURT was surprised tha they well

14 MR SANTACROCE Tnere was one lesser included

15 think

16 THE COURT On miscemeanor theft

17 MR SANTACROCE think it was for gross wdsnt it

18 MR STAUDAHER Well the criminmi neclect ohaxges

19 if they arent substantia nocy harm are the ctimin0l

20 neglect chQrces is unique animal that if it results in

21 substartai bodily harm its one thing if it results in oeatY

22 its another thing if it results in neither of those thinus

23 then is ooss misdemeanor So all those cinoices would be

24 on the verdict form as it will be brought to tine jury

25 THE COURT Ano no other lesser incluceds are
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being

MR SURUDAHER Well we were talKing about that but

with requrd

THE COURT Requests like theft or anything no

MR SURUDAHER dont know what tneyre planninq

for that hao origir.a ly thouqht about tnat for the

thefts but tfle7ve indicated to us that theyre not

interesteo

TIE COURT So you dont want to ask for misdemeanors

10 on thosel

11 MR WRIGHT Its only on the theft and the

12 obtairinc

13 TE COURT Rloht Because the insurance fraud

14 doesn alece amounr so

15 MR SURUDAHER But the criminal neclects do because

16 the deoree cf what happens tc the person varies on what

17 theyie uiable for

18 TSE COURT So does tmit need to be changed or are

19 we fine with

20 MS SURNISH woulc take or property out It just

21 bugs me ts not applicable

22 MR SURUDAHER On wtich count On which

MS SURNISH On all of them You guys just

24 regurgitate the statute What property are we talking about

25 MR S7AUDAHER Ill see if we can do that
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understand Its just the way

So anyway we wi the only one that would have

any difference on the criminal well dont mean

thats what well have as far as the criminal neglects are

concerned Theres only the one difference is on Mr Meana

so

THE COURT Okay So that chance can be made and

MR SURUDAHER Well qet it to everybody

THE COURT All riqht Sc she wont blue back this

10 yet

11 THE CLERK Car say something

12 ThE COURT No Yea go ahead

13 THE CLERK Theres some exhibits that need to bo

14 stipulated put on -he record Tneres some other things We

15 dont fave to do it riott now but it has to be done before

16

17 THE COURT rs do it now because lets finish

18 everytning but nurrberinc the instructions unless people are

19 just oying

20 Clerk confrs with attorneys

21 MS SmANISH Juoge we do want the misdemeano on

22 the property offenses

23 T4E COURT You do

24 MS STNJISH Yes rraarn

25 THE COURT All right Then it needs to ne
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incorporated into the instructions if it snt already And

then there needs to be chance on the verdict form

MR STAUDAHER So we want lesser includeds on

everything if there is csscr included that what

understand

MR SANTAROCE Woat do we have to stipulate to

MR SUATIDAHER So trot would incude the criminal

neglect charces if hey oont no the substantial bodily

harm you wart lesser Inc uoed on that

10 MR WRIGHT No we ocnt want that Substantial

11 bodily harm we don
12 MS SUANISH He th0ts what was showing you

13 just didnt thInk that a5

14 MR SANTACROCE Year we dont want that lesser

15 included do we

MS SThNISH No Coirect

17 MR WRIGHT Thrreot

18 MR STAUDAHER Okay So that was the only one the

19 lesser incluceds on theft ielated ohorges

20 MR WRIGHT Correct

21 MR STATFAHER Okay And she wants to ask us some

22 stuff

23 MR SANTACROCE Oky What do you need

z4 THE CLERK stipulated to these 217

25 214
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MR SANTACROCE What re they

THE CLERK Ill show you after say it on the

record

MR SANTACROCE Oh Im sorry

THE CLERK 214A 216 216A ano 80R think

Mr Staudaher nd Mr Wrioht stIpulated amd if you do then

theyll be on the list

MR STAUDAHER These as fdr as Im concerned

dont this one wcs we trc.ded out That was

10 THE CLERK the number

11 MR STAUDAHER 229 that will be courts exhibit

12 because that was the one we thnk it was the

13 custodian of records the new production that we h0d that came

14 from Minnesota These were at toe request of

15 defense We never

16 THE COURT RECORDER Mr Staudafer need you to

17 speak up

18 MR STAUDAHER Tm sorry These were the reouest

19 of the defense We didrt move them in but if the defense

20 wants them in its fine with me

21 THE COURT WhicY ones dre they

22 MR STAUDAHER These would be 230 232 and 2u3

23 These were some of the amendments and cortracts related to

24 some of the insurance carriers

25 MR WRIGHT Do you wdnt those in Marqet
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THE COURT Do you want those ir

MR STAUDAHER Im not using them

THE COURT Right

MS STANISH What dont even knc what were

talkinc about

THE COURT They were Introcucoc t\ te Stote but

theire not moving them in

MR 4RICHT 232

MR STAUDAHER Those were some of the documents that

10 you requested

11 MS STANISH These

12 MR STAUDAHER Yeah these tnree nere

ii MS STANISH Oh yeah hiu cfter we saw it we

14 didnt need it

15 TCE COURT Okay So those wil1 me withdrawn

16 MR STATJDAHER Theres dctualiy anctYei one here

17 didnt see that one 234 and 235 also

18 MS STANISH Right Because ct rf tflese were

19 inapplicable even

20 THE CLERK So these are withdrawn

21 MS STANISH Ivn hrrm

22 THE CLERK 233

23 MR STAUDAHER Or they can be courts exuibits all

24 of them

25 THE COURT Okay
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THE CLERK All right You want courts exhibits

then

MR STAUDAHER Right

THE CLERK Okay That needs to be we have to

have en copy It cant have highlichter on it so

MS STANISH Al right Are you goirg to tCike all

those rhngs off

THE CLERK Sure Its no problem Youve diready

looked at those Ms Stanish

10 MS STANISH did Okay

11 MR SANTACROCE Ill stipulate

12 THE CLERK It was you

13 MR SANTACROCE Santacroce stipuates to whcitever

14 this is 27
15 MR STATJDAHER Do you have discrepancies anyplace

16 then

17 THE COURT Do you know what lie atcut

18 Mr Santacroce

19 MR SANTACROCE What

20 THE COURT You can bear him

zl MR SANTACROCE dont think if ou Thved with me

z2 youd like tYat

23 THE CLERK So what happened to these 230 and 232

24 MS STANISH dont remember what they said

25 THE COURT Those are courts exhbts Sc is that
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everything on the exhibits

MR SThUDAHER 202 is memo dated 2/12 or 12/6

of 04 That was one of the Tonya Rushiog documents So let

me look baok and see if can find another copy of thdt

12/6/04

Pause in proceedings

MR STAUDAHER Veterans Affair pollc7 pvrr6nt for

non VA physician and other healthcare profession0 oervfies

MS SThNISH Is that the one we just s0w fiat

10

11 MR STAUDAHER Veterans

12 THE CLERK That was 230 the Veens AffGils

13 contract thats the one that you saw

14 MR STAUDAHER Yeah the 2i1 n0ts ti-H one

15 Thats that one This one here

16 MS STI\NISH Oh yeah Is tha -he one tr0s

17

18 MR STAUDAHER Tt must he

19 MS SANISH Well dont Dont know bocause

20 the dont know is it

zl MR STATJDAHER will see if can find thd find

22 an extra one Its not admitted Oh wel ten

23 MR SANTACROCE Did stipulate to what i-ceded to

24 stipulate to

25 THE CLERK Youve done fine
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MR STAUDAHER Ill go look and see if can

findi

THE CLERK Do you want to go to lunch

MR SANTACROCE Ive got to go to the restroom

ThTh CLERK Well cidnt mean to be personal hue

Qu ahead

MC STANISH What were rrhssino is this should have

uen Exhbt tnat should have beer admitted

ucib was that stack of documents that we used to

10 Dr Olser

11 MR STATJDAHER yeah Im okay with that Yeah

Iz thats ne
MS SThNISH So we stIpulate to th0t being entered

APR

15 MR STAUDAHER Yeah States okay with teat

16 MS STANISH Thank you And then thought we fled

17 stioulated to this cne had taken hack

MR STAUDAHER Procedue chart what is that

MS SThNISH Thats the one that extracted from

zO yours and we

MR SThUDAHER Oh yeah were okay

z2 MS SThNISH redid it its

2i ej

24 THE CLERK Weve got that one That ones admitted

25 MS SCANISH Ano the statement of deficiency for
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come in through that woman who was

THE CLERK There was an objection

MS STANISH couldnt remember anything

MR STAJDAHER Yeah think she did she

admit it We obected to it but the judge admitted It

MS SPANISH Yeah th0ts adrrdted

ThE CLERK But you say its in

MS SPANISH Yes

THE CLERK Everybody says its in

10 MS SPANISH Yep

11 MR WRIGHT Yes

12 MR StmAUDAHER Its my celief that the iidqe ieo

13 it in

14 Pause in proceedings

15 MR WRIGHT did noc come in

16 MS SPANISH 165 tfe States

17 MR SPAUDAHER Hold on That one dio come in Tnd

18 was the major article

19 MR WRIGHT Okay This is in

zO MR SPAUDAHER Thats in

21 MR WRIGHT This diont have ic

22 MR STAUDAHER No it didnt

23 MS STANISH Right

24 MR WRIGHT Okay

25 MR STAUDAHER It was in and mien you were wanting
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it out and then you said that didnt have it so

MR WRIGHT Oh right Right So its in Okay

Were al_ sgnared

MS STANISH Were sguared away now

MR WRIGHT Yep

HE CLERK Except for that clean copy

MR SThUDAJ-iER Its in

Ml SThNISH Yeah we need to get that

IRK CLERK Are you coing to bring one in

10 MR WRIGHT Im going to bring clean one yeah

11 CLERK You auys and your highlighters Just

lz tyinc nelp tne jury out

13 SThNISH Were just tlying to move it along

14 remember all this stuff

15 Pause in proceedings

16 MS SThNISH Ano were missing cart for you Ale

17 we missRKo sorretning stll think we are think have

18 chart on my cesk and

19 ThE CLERK Bring in

20 MS STANISH will Ill make sure to do it

zl VP SANTA1ROCE Aie we done stipulating

22 MS SThNISH see you this afternoon

z3 THE CLERK Anything on your desk ttat looks

24 suspiciously belonging no tnis trial brine it in

25 MS StmANISH My yeah possibly You got it See
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you later

MR STAUDAHER So we got lesser included

instruction for the misdemeanor

MS STANISH Okay

MR STAUDAHER Do you want to just look at this nowr

Court recessed at z06 p.m until 359 p.m

Pause in proceeoing

THE COURT P11 riqht Eas everyone had time to

review their packet

10 MS SANISH Yes

11 MR RIGHT Yes

12 THE COURT All rioht Oh goocriess left part of

13 them an my table

14 The Court exits tte cour-room

15 Pause in proceeding

16 THE COURT All right dont know if toe defense

17 had chance to see where tney wanted to put their

18 inst_uctons or as ve co tnrough these if we come upon

19 place where we should put triem well just try to remember

20 snealc it in Does that work

21 MS WECKERLY Sure

22 MR RIOHT Yap

23 MS STANISH Yes

24 THE COURT All right Before we number them lets

25 get them all in order and then well go throuoh and number
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them again So one is fine The next one if in these

instruct ons

MR WRIGHT have objections to some mean they

didnt get correoted the way we

THE COURT All rioht Thats what were thats

why made you coce b0ck

MR WRIGHT krow No Im just

THE COURT Eecduse didnt want

MR WRIGHT -e ling you didnt know how

10 THE COURT to ne the one that h0d to find the

11 errors and remernoe and..

12 OKay Tue secono one w0s fine The thrd one is he

13 indictment 5VT as ymu pobaL know these are like 90

14 pages So trankfullv wont be readinc the indictment

15 All rgnt Al er tbat we get to ccrspiracy is an

16 agreement person cAl Irr dssunung when you grys do your

17 final youre not ooino to ncve the bold lettehng that was

18 just for our convenience

19 No tub be response

20 THE COURT Okay Goes this one ook ne
21 MR WRIGHT Yes

22 MS STANISH Yes

23 THE COURT Okay It not necessary proving

24 conspiracy

25 MS WECKERLY There was no objection to that one
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before

THE COURT The next one is each member of criminal

conspiracy

MS WECKERLY This one had change

THE COURT Right Are we fine

No audible resronse

THE COURT Im just going to turn if no one

jumps up Evidence thar person

MR WRIGHT Hano on Io just reading it Its

10 just the same specific intent

11 THE COURT Are we fine with this one

12 MR WRIGHT Same

13 MS SURNISH thnk the word same1 should be in

14 MR WRIGHT On ine

15 MS STANISH Line the end of the line there that

16 both co conspirators must have the same specific intent to

17 commit the crime

18 MS WECKERLY That wdsnt in the onange before and

19 when you write commit tYe crime

zO THE COURT flunk its clear

21 MR WRIGHT Or yOJ could hdve oifferent intents

22 Object

23 THE COURT All right The next one evidence tham

z4 person was in the rompany are we fine with this one

z5 MS WECKERLY That rad ohamge at the end
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THE COURT Richt

MS STANISH Thats fine

THE COURT Okay Where two or more persons there

were no chances

MS STRNISH Rioht

THE COURT The ncudncL fraud one was objected to

Pm giving the statute so Tm cLIng to cive tris one

MS SURNISH Irt cilLI Your Honor Im wondering

if we need to define policy of nsrndnce since we hdve the

10 problem with the VA entlt_emert

11 THE COURT We im willing to oive you were

12 adviseo that the Vetarurs AdrLnstatlon is not an insurer

13 MS STANISH LI neSt Thats cood

14 THE COURT TO- 7ou want te do separate one like

15 that

16 MS STANISH ihats prooabiv good idea

17 THE COURT Okay pu that in after it Eu

18 wese Giving the statute

19 So the next one peuron who performs and then

20 Ms Weckerly has adoed -he definHtioi of wi LIl and waxton

21 MS WECKERIY do not 0do thct They wanted

22 that is

23 THE COURT No no meant ton typeo it

24 MS WECKERLY Yes meant it was ther reqeest

25 MR WRIGHT dont see
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THE COURT In her administeial function of typis

she..

MS WECKERLY just wanted you know

THE COURT Richt Okay

MR WRIGHT Reckless was going to be added

definition

MS WECKERLY TI-at is what the last sentence is

THE COURT The deferdnt must I-ave been aware of the

risk of harm and disregarded it

10 MR WRIGHT Okay Thats the cefinition of

11 reckless Okay

12 THE COURT Okay The next

13 MS WECKERLY Thats what we said

14 MR WRIGHT Okdy Im us askino

15 MS STNJISH Well you know my thought we were

16 going no integrate

17 THE COURT The oeferses

18 MS SThNISH We hd reviewed for an hcu before

19 meetinc with you You Honor my instudllons and though

20 we were ooinc to rrerge rhe elements rhdt set forth on the

zl reckless endangerment d5 well as the neclect of patient

22 Thats why we were having trat discussion about where to put

23 the mocifier of substantial and dont see

24 MR STAUDAHER But rot in this one It was just

z5 adding wlllll and wanton
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MR WRIGHT Thats the nec one

MS STANISH We both of them thought Well

not to juri around thouch to stay with the reckless

endangerment statute thosnht my page was gong to be

integrated in here

THE COURT Okay

MS WECKERLY Wefl wricu is..

THE COURT How weLe we dont remember

MS WECKERLY dont emember mean maybe

10 missed it But thounft oji complaint was that it appeared

11 that page adds elements tnt werent there but we were

12 going define

13 THE COURT Rioh

14 MS WECKERLY wilful and wanton and also add

iS reckless So th0ts wh0t dh oidnt incorporate on this

16 one did on sorre of the otvei ones but rican may
17 misunderstooc the direicn of he Court

18 THE COURT Ms Stansu wflat did you think the

19 Courts

20 MS SURNISH iou Know my undejsrandinq was that we

21 agreed with the nasic proposition that ctininai neolect we

22 start with tort principles ceseeabiiity abo tne and

23 then add layer cf conscous awareness conscicusness of the

24 risk of what Your Honor modIfied to be as awareness and

25 substantIal risk and tlen oonarious disregard
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THE COURT think that was in another one

think

MS WECKERLY Our objection was that what she is

saying now isnt in the statute and so that was our objection

to add elements

MS STANISH Well fardly anything is in the

statute

MS WECKERLY We11 thats why we agreed to define

willful and wanton and put reckless

10 MR WRIGHT Okay Well we just mean

11 whatever We think our Number is correct We think every

12 elemen it required and we think proximate cause is

13 required anc none of tf ats in the instruction And weve

14 written an irdct weve gone to trial in this case on an

15 indictment that is incomprerersble and marg es this little

16 tiny satute

17 And then why we nsist on obfuscation as opposed to

18 laying out the elements of an offense after eioht weeks of

19 trial over euidence arid everythIng when we nave chance to

20 clearly correctly instruct the jury as to what the law is

21 this just blows my mind Et understand its Nevada style

22 So our objection is our instrucions correct on

23 Number ann the instruction of the State omits necessary

24 elements

25 THE COURT Well okay person who performs ax act
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or neglects duty imposed by lcw okay and it has to be

willful or wanton disrecard of the safety mean what else

do you want in the instruction

MR WRIGHT Does it hurt anybody did it proximately

cause anything

THE COURT mean

MS STANISH The foreseeability ssue

MR WRIGHT Jeez ThIs is just stupid little one

sentence statute that we have to flush out what the crime is

10 think causation is an emert Th0ts why we spend days

11 writino our instructions to submit to the Court and then all

12 we do is come In and qrdb tuis pokdoe submitted by the State

13 from other cases or somethlnu cnd then ThIs just becomes the

14 format that we go forwara on

15 THE COURT Well first of comes directly

16 from the statute And you dont nInk the statute wos well

17 written well then you oont think The stdtute was well

18 written en we refer to otrer ases That may mean that the

19 Supreme Court has said that ttis is an cppropriate instruction

20 to give In other cases wflch to me tYirk has some value

21 if theyve said you can qve the instiuction

22 So dont really you know me then to start

23 writino In new things tf at arent part of the statute dont

24 really know why we have to do that

25 MR WRIGHT Causation isnt en emert then
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MS STANISH didnt find any Nevada cuthority on

the Fan Man stQtute Your Honor Thats why had to reach

into her jurisdictions and just use common principles of

criminal law and mens rea and actus reus to come up with what

proposed in Instruction No Both and dont know

thdt can explain it any more than we did for three hours

this morning

MR WRIGHT So do reckless dct regardless of

whether It proximately causes injury to anyone Im guilty of

10 crime

11 THE COURT Well if you do it in wanton disregard of

iz the safety of persons or property

MR WRIGHT can do that

TOE COURT mean if youre doing it In your livino

room -hen no

MR WRIGHT commStted crime

TOE COURT its rot crime bccause theres

nobody arse in your livinc room Unless its you know

IC youre exposing your chilomen or your famiy or something like

zO that -hen maybe it would be crirre

MR WRIGHT Okay If get ic

z2 TOE COURT mean thdts the crme

2i MR WRIGHT Theres no proximate c0usation

z4 MR STAUDAHER The portion where we nave to prove

25 any darnace or harm is if there Is substartc bodily harm
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which is separate and apart from actual its separate

part that we have to prove and it chanqes what the liability

is for the person if in fact theres harm thats considered

substantial no harm is consideiLed substantial as result

of it theyre still guilty of the crime by doing this and

putting people at risk

THE COURT For putting people in harms way thats

the point Youre putting people in harms way The point of

the legislature is to discoirage the onouct So mean

10 theyre discouraging the conduct uy cilminalzing it because

11 you dont want to have to be in tne sltuaton where people are

12 harmed to find criminal lauillty So think that it speaks

13 for itself think its clear Vve oefineo the terms and

14 thats the instruction ht were dunn
15 Now the next

16 MR WRIGHT Okay Con .L5t finish my reccad So

17 the proximate cajsation is simp ar eiement of the grade of

18 the offense and its no an element of the cilme

19 THE COURT Thots how cid

20 MR WRIGHT Okay

21 THE COURT Ann then we gc -n tte next one which

22 goes to that part of it whicr substantIal bodily harm

23 instruction

24 MS WECKERLY Now eorlier you wanten think the

25 substantial bodily harm and the criminal neglect before this
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enhamcement instruction

THE COURT Right So the next one will go go

couple back and professional caretaicer who fails to provide

such service should be the next instruction correct

MS WECKERLY Yes

MR WRIGHT Okay And its

THE COURT And then Ms Weckerly looks like

riLade the corrections

MS WECKERLY Well that was mean that was the

10 one where you said try to piece together so

11 THE COURT Oh okay Well read it then

12 MR WRIGHT And so its fine that the substantial

13 bodily harm simply resulted and so resulted Not

14 proximate cause just result which is defned where

15 THE COURT In the l1 right Well you might

16 then Get proximate cause instruction or whetner or not

17 substartial bodily harm has occurred iou must find that

18 MS WECKERLY Do you want that c5 Number on

19 substdrtal bodily harm

20 THE COURT Richt mear

zl MS WECKERLY You must detemire

22 TOE COURT Whether or not the ac was the proximdte

2i cause of substantial bodily harm

24 MS WECKERLY Is it right if put criminai act

25 because by then we1ve defined it
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THE COURT Yes All right Moving on

professional caretaker lets all read this to ourselves

All right Im satisfied with the changes

Ms Weckerly has made on the professional caretaker

instruction

MR WRIGHT Okay We object They were going to

putin

THE COURT Whats the objection

MR WRIGHT They were going to put ii the third

10 fourth

11 MS STANISH It was supposed to be the conscious

12 disregard

13 MR WRIGHT They were going to put the third

14 fourth fifth nd sixth of our elements They put Ii the

15 thlid and the fourth and left out the fifth cno the rlxth

16 THE COURT All riqht How do you

17 MS STANISH think the way irs set foith in our

18 Proposed is wAlt we discussed This is the one wrjee Your

19 Honor moved the term substantia to modify tne tern hdrm

20 THE COURT Harm as opposed to substantial ilisk

21 MS STANISH Yes But and you Know to us its

22 Ale mental element is an awareness of tne rsk and

23 conscious disregard of it anc what Im rot seeing in the

24 governments revision is that conscious oisregard

25 THE COURT It is because the substantal harm
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created as result of the negligent act or omission could

have been foreseen It has to be foreseeable

MS STANISH dont see that as statement of

conscious disregard see realize recocinize the risk

but corsciously disreqard it

MS WECKERLY Well isnt that the danger to human

life was not the result of inattention mistaken judgment

misadventure

MS STANISH dont see mean you dont use

iO the term conscious disregard anywhere in here just

11 feel like its importan to flush out the mens rea thats

lz dli

MR WRIGHT We wrote out our fifth element the

14 defnoant must have acted in conscious disregard of the

cunscious disregard of he risk of substantial harm and rnuso

16 no have 0cted result of inattention mistaken judgment or

roisadvermue You picked up our third element in your You

picked up our

THE COURT What is the statute numoet

zO MS WECKERLY Its 202.495

zl TSE COURT Are yoJ sure

2/ MS WECKERLY Sorry

/0 MR STAUDAHER No

z4 MS WECKERLY Sorry Its 200 sorry

25 MS STANISH 202.59C
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MS WECKERtY 200.495

THE COURT think mean think dont

think we need to flush it out more think this is adequate

All right The next one if you find beyond

MR WRIGHT object And our Number is correc

and two hours ago we agreed to the fifth and sixth element

MS WECKERLY We did not agree to add that in

MR WRIGHT We wrote them out wrote it out and

edit it as you read it out Judge And so dont soy we

10 didnt dont mind that you change your mind because

11 half

12 THE COURT No Im not changinc my mind But tho

13 what understood the changes were Now what are you lookino

14 at tha- you say was changed that we didnt include in this

15 MR WRIGHT The fifth what called our fifth

16 elemen Their

17 THE COURT Oh see what youre

18 MR WRIGHT My thrd was put into their My

19 fourth was put into their The fifth which they were goinc

20 to write in they didn write

21 MS WECIKERLY No well my we did not aqee

22 put in conscious disregard My recollection is you told me to

23 try to incorporate their elements

24 MS STANISH Ano had an understanding because we

25 met for an hour this mornng before meeting with Your Honor
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that the State had agreed with us on the mens rea being an

awareness of risk and then conscious disregard of the

risk with respect to both criminal neglect statutes

thcugh we had thiat fundamental agreement before we walked in

the court in the rrorninc

MS WECKERLY Well thats what and cover

MS STANISH didnt see the conscious disregard

ldnguace

MS WECKERLY Well its not in the statLite

10 THE COURT Okay What if we do this The act or

11 omission is aggravated reckless or gross the defendant must

12 lcjve been aware of the risk of the substantial harm presented

13 by his act or omission and acted with conscious disregard

14 any mear and actec despite that or acted

15 MR STAUDAHER If one says that theyre aware of the

16 5K coes not thiat mear that they were conscious of the riskr

17 ma0n

18 MS SPANISH but its also kino of the election the

19 ccnsciousness to disregarc it as well

20 MR WRIGHT Im fine with the way yoL changed

21 THE COURT Well okay The defendant must have been

22 awdie mi tfie rIsk of the substantial harm presented by his act

zi cr omission and acted anyway mean

24 MS STANISH Ano acted in conscious disregard of it

25 THE COURT Is everyone fine with that mean
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thats the point right He acted anyway He knew and he

acted So can you make that change Ms Weckerly

MS WECKERLY Yes You want it under

THE COURT Yeah Just add that

All right If you find

MR STAUDAHER Can we make sure we know what it is

the wording that you want to add

MS WECKERLY Acted in conscious disregard of it

THE COURT Richt

10 MS WECKERLY Okay

11 THE COURT All right If you find beyond

12 reasonable doubt is everyone fne with rhs This is the

13 substantIal bodily harm one but we were consieering addino

14 proximate cause

15 MS WECKERLY tnought we were addirg proximate

16 cause or maybe misunderstood of the substantial

17 bodily harm Or we can ddd it here to tfis one too thats

18 fine

19 THE COURT Well on maybe Im confused

20 thought ths was the one

21 MR STATJDAHER No ths one goes terough and talks

22 about what if they need to find beyono reasonable doub4

23 THE COURT Okay So everybody fIne with this one

24 MS STANISH think Ive lost you

25 MR WRIGHT Me too Im lost
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MS STANISH Are you going to one of the ones that

were in the back of the

THE COURT No Im going straight through

MR WRIGHT Okay Are we talking is proximate

cause conq to be an element of criminal neglect of patient

or not

THE COURT No Im not re writing the statute any

further

MR WRIGHT Okay And thats where we were right

10 THE COURT Rioht

11 MR WRIGHT Okay

12 THE COURT Anc then if you finc beyond reasonable

13 doubt hat tfe deferdn h0s comitted LYe offense of

14 performance of an act im everyone fine with that

15 MS STANISH Yes

16 THE COURT Okay lYe next one is the definition of

17 substartla bodily h0-m Tne next one im theim and

18 MS WECKERLY just on clarificatIon thought on

19 the definition of subst0ru-i01 bodily harm you wanted us to add

20 Number yc must deteimne whether the criminal cct was the

21 proximate c0se of he shsthrtal bodily harm

22 TIE COURT Yeah ets add that Does that satisfy

23 the defense

24 MR WRIGHT Youre writing it on wnich both

25 MR STAUOAHER Suostantial bodily harm
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THE COURT On the next on the if you find beyond

reasonable doubt that the defendant has committed the offense

of performance of an act in reckless disregard of persons or

property and/or criminal neglect of patients you must also

determine whether substantial bodily harm resulted Its the

long one Its two pages

MS WECKERIJY thought we were goinc to put on the

short one of just substantiQl

THE COURT Oh okay We can do it on the short one

10 MS WECKERLY Its more room

11 THE COURT So how do you want to phrase that then

12 MS WECKERLY You must determine whether the

13 criminal act ws proximate cause of the substantial Idily

14 harm If you determine it was not the proximate cause then

15 you cant find this enhancemert essentially

16 THE COURT Okay Sometning thats fine

17 Theft she made tne changes we agreed on Obtaining

18 money unoer fa se pretenses it looks like she made the

19 changes we agreed on Intent to defraud is defined Murder

20 is the unlwfu killing ma ice What was the change on

21 riurder of the second decree

22 MR WRIGHT We took Gut that disjunctive

2i MS WECKERLY TYey wdnted the last little phrase out

24 of there

25 TUE COURT Okay Sc that changes the meaning
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MS WECEERLY Youre talking about murder just

the straight murder in The second degree

THE COURT Rioht And then the next one murder in

the second degree is ceneral ntent crime The defendant

may be liable

MS WECKERLY They wanted

THE COURT If the killing is understood by the

defendant thats oont know that that was our change

It doesnt wake sense may have said that and it may have

10 sounded good at the time

11 MS WECKERLY Thats what think the defense

12 wanted

13 MR WRIGHT Right

14 MS STANISH Yes

15 THE COURT Oh Know what the mistake is It

16 should be by co ccnspirctor a5 understood by the

17 defendant should be 0t -he enc of the sentence If the object

18 of the conspiracy is uncerstcod by the defendant Do you see

19 what mean

20 MS WECKERLY Ociy

21 THE COURT its not the killinc its the object of

22 the conspiracy tnat the7 have to undeisttnd

23 MS STANISH Right

24 MS WECKERLY OKy
25 THE COURT So that makes sense now So if you can
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move that to the end of line

MS WECKERLY Sure Okay So that was the ohange

Now that makes sense the way it doesnt make sense

THE COURT Then the second degree felony murder

rule shes made the change It looks fine Arid then in

regard to the crime of second degree felony murder it looks

like the changes have been mace correctly

Arid the next one d5

MS WECKERLY dont know how to chanqe that one

10 because

11 MR WRIGHT Which one

12 MS WECKERLY As to an offense of second degree

13 murder because Number is just straioht second degree

14 theory and Number is second iegree felony murder So

15 didnt make any change to it know they objected to it

16 just

17 THE COURT cont know how to change either so

18 MR WRIGHT Number number the Number

19 reads correct The Number there shoulo read The

20 involurtary kiiling occurs the commission of an unlawful

zl ar which in its conseguerces artnrally erds to take the life

22 of human being

23 MS WECKERLY Well dont mird switching to like

24 second degree felony murder theory because thIs is the

z5 unanimity essentially So thct would clearly befine for the
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jury what

MR WRIGHT Well we took out this unintentional

killing with felonious thtent corroonent and left in

THE COURT Well thnk we din because

didnt know whdt you wanted cumt ficure out how to write

it and said maybe to Ms 4eckeily well So what is it

that dont

MR WRIGHT Wel isnt the Number in this

instruction isnt that felony nurder

10 MS WECKERLY No tYats thats second

11 THE COURT Thats second

12 MR WRIGHT Okay

13 MS WECKERLY Ard two is supposed to be felony

14 murder dont mind labeLnc c5 second decree felony

15 murder so its simpler

16 MR WRIGHT Wel then mean

17 MS WECKERLY mean 0J1 his is is the unanimity

18 so

19 MR WRIGHT Okay But its throwing b0ck in this

20 felonious intent

21 THE COURT Well thcts

22 MR WRIGHT An unintentional kilino wt felonious

23 intent cou1d do CTR volation 0nd rheres killing and

24 Im its second degree muroer This is preposterous

25 MR STAUDAHER But the second oecree mander we then
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define with the specific elerrents that are required which is

the causal connection the inherently dangerous felony

THE COURT All right How about this You know

well its clear How about just taking them both out As to

an offense of second degree murder although your verdict must

be unanimous as to the offense you do not have to agxee on

the theory Therefore even if you cannot agree on the theory

so long as all of you anree that the evinence establishes

defendants guilt beyond reasonable doubt of murder in the

10 second degree

11 MS WECKERLY Thats fine

12 THE COURT Is everyone fine with just taking the two

13 subparts out

14 MS WECKERLY Sure

15 THE COURT think thats clearer than

16 MS STANISH Yeah thats better

17 MR WRIGHT Yep Yes

18 THE COURT Okay

19 MS StmANISH Its correct

zO THE COURT So that chnoe will be macie

21 Then the next are kind cf the sacks Constitute the

22 crime chargen defendants presumed innocent like to put

23 the Fifth Amendment instruction at that point is

24 constitutional nigh usually put that by the reasonable

25 doubt instruction Is everyore finn with that
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MS WECKERLY Yes

MR WRIGHT Yes

MS WECKERLY But is it before or after

THE COURT Either way

MS WECKERLY Okay just diant know where the

order

THE COURT dont care mean put after

All right The next is you are here to deteumine

whether each of the defendants is guilty or nct guilty sc

10 that change was made The direct and circumstantial thats

11 fine Credibility or believability of wtness tmitness

12 who has special knowledge Although you are to consider

13 The next one in your deliberation ycu may not

14 discuss or consider the subject of punislment -s everyone

15 fine with this instruction as changed woilc just add of

16 whether each defendant is guilty or not am lty of the crimes

17 chargec

18 MR WRIGHT Yep

19 THE COURT Okay So when you retire to consider

20 your verdict Its fine during your oeliberation INow

21 you mill listen

z2 All rght Now were going to insert the defendan

z3 instrucmions All right The first one is mere presence an

z4 the scene of crime woulo suggest after tYe conspiracy

25 instruct ons
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MS WECKERLY Okay Yeah didnt know if they

still wanted that or not but thats fine so

THE COURT All right would if were them 00

you want the mere presence is

MR SANTACROCE Absolutely

MR VJRIGI-IT Yes

THE COURT All right

MS WECKERLY So is that after where two or more

persons or

10 THE COURT would put

11 MS STANISH think its applicable to all the

12 offenses so right at tYe end of that

13 MS WECKERLY But thats right before if you put

14 it right after tLat thats right before we

15 MS STANISH Right Right

16 MS WECKERLY go into the

17 THE COURT Yeah would put it after wnere two or

18 core persons Id put the mere presence

19 Okay And ther as to the elemert of the cause of

zO death would obviously put at tne end of tfle murder

21 instruction

22 MS WECKERLY This was the one they objected to 1e

z3 han two paraomaphs before And these are chances that you

24 told me to cake so it was only the first paracrapn

z5 essentially Im ust letting them know that that was one
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they objectee to before

MS STANISH See think youre adding to the

statute Youre rewriting the statute

THE COURT would put just put that 0t Im

suggesting placing that at the end of all of tte mLrder

instructions

MS WECKERLY Thats fine just have to find

that

THE COURT Is the defense fine witfl th0t

10 MR SANTACROCE Yes

11 THE COURT All right The next one is you have

12 heard testimony about civil litigation stemminc fom the facts

13 of this case would put that before

14 MS STANISH Just for the record we hGO cbiected

15 and continue to object to the element of the cause of death

16 with tbe at least materially contributed and acceie ated the

17 dedth Just you know we already discussed our onjection

18 just want to reaffirm it

19 THE COURT Okay Im on the you have rerd

20 testimony bout civil litigation would put that in fron

21 of the stock instructions to constitute the crme charged

z2 MS STANISH thoucht it might be appropriate to

2u put this in front of the crirninl neglect statutes because

24 have this real concern

25 THE COURT Okay We can do that Im
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MS SURNISH that theyre going to get

TSE COURT Im fine with

MS STANISH get mixed up with tort concepts

THE COURT So you want this one to go in front of

professional caretaker

MS STANISH Yes

THE COURT Okay And then the next one is both the

reckless endangerment and criminal neglect of patient charges

MS STANISH That should probably go

10 THE COURT At the end of these

11 MS STANISH with the neglect as well at the end

12 of the two neglect

THE COURT All right would put that before the

14 substarta bodily harm Are you fine with that

15 MS WECKERLY Yeah Do you mean tte definition one

16 or the fnding of the enhancement one The long one or the

17 shert one

18 THE COURT EiTher one mean Id say both

Defense where do you want it

zO MS STANISH cant even keep up with tArs because

21 these paces drent numbered think its appropriate that it

22 qoes behInd whatever the ast neglect instruction nay be

23 THE COURT Okay was going no sUgGest putting it

24 behind professional caretdker and the four elements then

25 put bo the reckless erddngerment and then it goes to if you
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find beyond reasonable doubt that the nefendant has

conmitted abe then the substantial bodily harm instructions

Is everyone fine with that placement

MR SANTACROCE Yes

MS SThNISH Yes

THE COURT All right The next one is you are here

only to determine whether the defendants are guity or not

guilty of the charges in the indictment The defendants are

not on trial for any other conduct or offenses not charged in

10 the inhictment Do you want that towards the end or do you

11 want that in the beginning

12 MS STANISH think all that stuff coes more

13 appropriately the beginninci

14 MS WECKERLY It could be after

15 MS STANISH Because dont it could go wherever

16 your

17 THE COURT Alter the Indictment

18 MS WECKERLY Yeah because in the the very end

19 of the indictment says you know

20 THE COURT It is the duty of tfe jury to apply the

21 rules of law to the faces as contained in this indictment dcc

22 from ti-at that

be MS WECKERLY Well and it also says you know each

24 defendant separately in each count

25 THE COURT Right So think then separate crime
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is charged should be next Oh okay Lets do these two

together You are only here to determine whether the

defendants are guilty or not guilty and then the next one

should be separate crime is charged against each defendant

The charoes have been joined for trial You must consider and

decide the case of each defendant

MS WECKERLY Oicay

THE COURT Where would you like the one you have

heard testirt-ony that the defendants made certain statements

10 MS STANISH think that one the following one and

11 the one we have on Nancy Sampson

12 THE COURT Keith Mathahs

13 MS STANISH and the those next three those

14 all deal wtb witness credibility issues

15 THE COURT Riqht

16 MS STANISH So would plop it in with those

17 THE COURT The credibility or believability of

18

19 MS 5TAJQI5H Richt

20 THE COURT Is that towards the end

21 MS SThNISH think It is

22 THE COURT cort remember that one

23 MS STANISH Oh here

24 MS WECKERLY Its there

25 MS STANISH Yeah see he it should go right
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after That

MS WECKERLY Its like five after the union of you

know joint operation

MS SThNISH put it right after your the

credibility and believability of witnesses

THE COURT Where is that in the front of that

MS STJ\NISH You know its towards the end

MS WECKERLY Its towards the back Its pichably

like the fifth one from the verdict form

10 MS STANISH Its right yeah

11 THE COURT Okay So well put after the credibility

12 or believability of witness well go with the you have

13 heard testimony the defendants made certain statements then

14 you have heard tte testimony of Keith Mathahs then certain

15 charts and summaries then the expert witness instruction

16 MS STANISH Correct

17 THE COURT Where do you want certified reoistereo

18 nurse anesthetist

19 SANTACROCE In the beginning

20 THE COURT ies do that by the professiondi

21 neoliqence ones

22 MS SURNISH MaKes sense

23 THE COURT All right Well put it after the

24 professional caretaker one hows that

25 MR SANTACROCE Gooo
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THE COURT Ano then if you find beyond reasonable

doubt hat tee defendant connJtted theft and/or obtaining

money under faise pretenses then you must make

determinatior so that will go right after the theft and

obtainino nstruotions So that will go after that will go

before intent to defraud and after the theft in obtaining

Arid why do we have larceny instrurtion

MS WECrKERLY Beoause teats the lesser

MR S7AUDAHER The lesser included that was

10 requesteo

11 MS WECKERLY thought they wanted that

12 THE COURT Okay They didnt want petty theft

13 MS SURNISH Yeah wouldnt have called it

14 MR STAUDAHER Thats wflat it is Its

15 MS STANISH larceny

16 MR SPAUDAHER It defnes that in if you read the

17 whole thno it defines that the value of the goods with grand

18 larceny are

19 TSE COURT Yeah but you could have just petty

20 theft

21 MS SURNISE think th0ts clearer for the jury

22 what Your Honor is suggesting

23 MR 5ANTACROCE Yes because this has lanage of

24 grand larceny

25 MS SURNISH It had Lxceny
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THE COURT Shouldnt .t just be you know just

regular lesser included the crime of the crime of felony

theft includes the lesser included theft of petty theft If

you find beyond reasonable doubt that the value of the mcney

or property taken is $250 or more then the appropriate

verdict is theft parentheses felony If or you know if

12 or more of you if 12 you cannot agree that that is

the appropriate verdict but 12 of you can agree that the

crime of theft was committed but the value of the property

10 taken was less than $250 then the appropriate verdict is

11 petty theft or somethirg like that

12 MS STANISH Yeah think you should use the

13 theft because its theft by misrepresentation

14 THE COURT So can you just do the

15 MS WECKERLY Okcay

16 THE COURT 7\nh that should also be for the obtaining

17 money

18 MS WECKERLY Rght Thats what that other one

19 says

20 THE COURT Okay

21 MR STAUDAHER The other one wc5 just sayino that

22 they have to make value determination

23 THE COURT Richt Basically tYe idea is you know

24 if 12 or more keep saving or more If 12 of you

25 unanimously agree that theft the crime of you know theft
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was committed 0nd the value of the property taken was $250 or

more then the appropriate veroot is theft If you

know

MR STAUDAHER Do we even need that instruotion

MS WECKERLY Do we need this one

MS STANISH Yeah was going to say maybe we

just

THE COURT Yedh No would take tfis out but if

you know 12 of ycu agree tnat theft was not committed was

10 committed but 12 dont agree th0t it was over 250 but 12 do

11 agree that it was theft less th0n 250 then you are instructed

12 that the appropriate verdct is petty theft

13 MR STAUDAHER Well we do have we dont have

14 the 12 member but we have that instruction actually

15 THE COURT Okay So we may no need this at all

16 MS WECKERLY Rghit

17 MR STAUDAHER Correct

18 THE COURT Okay Now shall we shal we number

19 and make sure were all on the some tYe some order

20 MR STAUDAHER As 0r o5 the indictment 0nd so

21 forth has tie Court uleo yet on whdt the Courts going to do

22 as far as counts and what courts we 0re oolng to be arguing

23 and not arguing

24 THE COURT You can arnue all of them 0nd the only

25 advisory verdict that theyre going to get it is your advice
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that the Veterans Administration is not an insurance provider

or an insurer

MS STANISH Unoer Nevada law

THE COURT as under Nevada law or as defined

by Nevada statutes or something like that

MR STAUDAHER So its okay to argue as argued

earlier then

THE COURT Yeah Do whatever Thats fine Thats

all so they all stay in Im not just dont have the

10 authority to dismiss any count so thats the best of an

11 advisory verdict youre going to get So Mr Staudaher

12 youre free to argue whatever you want

13 MR STAUDAHER just wanted to be clear on that

14 THE COURT Rioht

15 MR STAUDAHER Because didnt want to do something

16 thats wrong

17 THE COURT Youre still free to argue whatever

18 Its just Im telling then its not an irsurer The rest of

19 your theft stuff you can argue wdatever Assuming you know

20 conforming to the eviderce ano the insfiuctions

21 MR STAUDAHER VoJr Honor mised on that ruling

22 think were cuing to wi4hcraw the insurance count related to

23 Michael Washington then because thats he VA

24 THE COURT Okay So you ust want to delete that

zS from tie indictment
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good with this

MS STANISH Im stil wish tuese were

nurnbereo Im trying to find where we are

MS WECKERLY You cant number them because they may

ncc be in this one

IC SThNISH Im not finding it

TE COURT Just stay with me arid trien just ruin your

puces as turn them

MS STANISH You read faster than me

10 Wiere are we rio you know

11 MR WRIGHT Theft

12 MS WECKERLY Any person who without autnority

ii MR WRIGHT The

14 MS STANISH Got it

15 MR WRIGHT have problems with the aqgregation of

16 the amounts

17 THE COURT Well ano theyre allowed to do it so

18 MR WRIGHT Not between counts

19 THE COURT Not between counts but within single

20 count

21 MR WRIGHT Mel there isnt anything to agegate

22 THE COURT Yeah there is Theres the one court

23 where ufley

24 MR STAUDAHER The theft count

25 THE COURT Yeah ano they put everybody in together
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MR WRIGHT Oh does this appl only to theft

THE COURT Yeah

MS STANISH Yeah thc.ts not clear

MS WECKERLY Well its in the theft instruction

MR WRIGHT Okay Well wan- it to say

THE COURT Is guilty of

MR WRIGHT ths applies only to count..

MS STANISH Yeah Thats how lIke doing my

instructons to specify to tre jury

10 MR WRIGHT This only applies to one count

11 MS STANISH what count were talking about

12 Because theres so many counts here and youve taken you

13 know the conduct of larceny and charged half dozen

14 different ways what have yoi But let them know wnat we-e

15 talkino about what rount

16 TCE COURT What if we just put mean it says

17 Is guilty theft If we capitalize it or put in block

18 letterino or something liKe trat think that that makes

19 clear

20 MS WECKERLY Sure

21 MR WRIGHT want them to know they cant aggenate

22 the amounts in the other count

23 MS WECKERLY There is no aggregation In the others

24 allege This is the only one where its aggregated

25 MR WRIGHT We act like the jurys smart
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MS WECKERlY But Im just saying like they couldnt

aggregate the other ones because its only one claim

MR WRIGHT Wel_ they could total up all of it and

then oonvict on each inoividual one

MR SANTACROCE And dont like higtllgtiting or

holdino -he orc theft

TE COURT Oh all riqht was trying to help you

MR WRIGHT Wel whdts the theft

MR SANTACROCE C0nt we ust put it reference

10 the cn
11 MR WRIGHT Wfats the theft count

12 f-iE M7\RSHAL Can we talk one ar time please

13 MR WRIGHT Il tell you the number regarding the

14 theft coLnt

15 MR SURUDAHER Twenty five

16 MR SANTACROCE Tne theft count 15

17 MR WRIGHT Twerty five

18 MR SANTAROCE Cf the criminal indictment

19 THIE COURT Count 2C of the criminal indictment

20 charges heft period Ary person who without lawful

21 authority knowngly obtains blah bloiu bah is guilty of

22 theft Then Amounts involvec in thefts corimitted pursuant to

23 scheme or continuing course of conduct whether from one or

24 more persons may be aggregated in determining if the offense

25 has been committed
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MR WRIGHT Okay Arid thats true only or the ones

named in the indictment in the theft count

THE COURT Richt

MR WRIGHT You cant aggregate

THE COURT Richt Maybe aggregated within single

count do you want that

MR SANTAROCE Sure

THE COURT Is tfdt what you want Mr Wright

MR WRIGHT Yes dont warit them

10 THE COURT Okay Thats fine

11 MR WRIGHT adding

12 THE COURT Okay Well add may be aggregated

13 within sincle count

14 MR SANTACROCE And like the begInning langriage

15 that you added too

16 THE COURT All right Then thats fine

17 MS StmANISH Sorry Judge On my draft page 10

18 know its not In the statute but the caselaw refers to

19 detrimental reiane as art element So citeo the Watson

20 case there and broke down mean this theft by

21 misrepresentaton as its charged And so broke it down

22 according to whats set forth in Watson And did add that

23 you know to wit description which know youve already

24 rejected but

25 THE COURT No never rejected the to wit
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MS STANISH Oh ok0y

THE COURT cant know what youre talking about

MS 5TANISH Okay

THE COURT rever sad that

MS SURNISH OK0\ misunderstood you

THE COURT It SolO didrt intend to mean

that dont believe So it State

MS WECKERLY Iri not sure what theyre trying to

add now

10 THE COURT TheyRe trying to and

11 MS RLANISH The to rth element

12 THE COURT Well says Is instrumental

13 MS SURNISH iseson relied on the material

14 misrepresentat on moteriolty being one element and

15 detrimental re mince beinc tte fourth

16 ThE COURT Youve Olreddy got

17 MS SUANISH cant tnink it was in the

18 governments instructior

19 MS WECKERLY Well we obiect to that Its not in

20 the statute

21 MS SURNISH Its coselcw You can rave judicially

22 createa elements and tYink we do

23 THE COURT Well no It says Is instrumental in

24 causing the transfer which means that they tao to have relied

25 on the representation ttink you can argue this
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Stanish from is instrumental It has to fare been

instrumental

MS STANISH You know just cook the elements from

Warson Your Honor

THE COURT So you want to use dont care

State do you care

MS WECKERLY Well so it will read when irade or

riaterial representation means any representation or statement

made past present or future whct is false anc which is

10 relied upon in causing the transfer instead of how the

11 statute reads

12 MS STJANISH Is mdterlal misrepresentation

13 statutorily defined term

14 MS WECKERLY Yes

15 THE COURT Yeah rrean it says Is instrumental

16 which means you dad to have relen on it

17 MS WECKERLY Rght So

18 MS STANISH You know Ill defer to Your Honor

19 THE COURT So mean ou can arane that and they

20 cant argue that they didnt re on it and yo can sdy

21 instrumental That means tney relied on it So think were

22 fine there

23 Every person who knowingly and oesigned by any

24 false pretenses This is tde obtaining money under false

25 pretenses Do you want to ilso add whatever we added for the
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theft statite

MR S.ANTACROCE The count

THE COURT Yeah irat did soy before

MR SANTAROE cu 5cO count wiatever it is of he

criminal indictment

THE COURT Of ftc cinicol indictment chorged the

crime of obtainino mone unoer false rcenses

MR STAUDAHER Cocnts cno 27

THE COURT Aft narY -very person who knowingly

10 and designedly Okay So were fine wfth that

11 MS STANISH The obtanino money hs to have

12 rraterialty element

13 THE COURT Nberes ny you them from me

14 THE MARSHAL Jrri corny uuooe

15 MR StmAUDAHER ms is sftaigh out of the statute

16 and its the elements are sned specificaly Tntent to

17 defrauc false represenaflon chance on representation

18 and defrauding actual cefrcuoino Those have to be in there

19 know that

20 THE COURT Is this leally the cay Ms Stanish that

21 have to rewrite all of the crlmlndl law Nevadc because

22 its poorly wytten

23 MS STANISH es think materality

24 MR WRIGHT Hopefully neause once we do it it

25 will all be good
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THE COURT Nobody else will use

MS STANISH mean think its think

false the false pretense must be material Materiality is

important to larceny and theft and you kow know the

Nevada law doesnt statutes dont say lot of things but

believe materiality is when youre dealirg with obtaining

money by way of false pretenses the false pretense must be

material

THE COURT State

10 MS STANISH Ano its conmnon law

11 MS WECKERLY We like the instructor as written

12 MS STANISH Ano dont

13 MS WECKERLY because it tracks the statute And

14 it conains the elements clearly thct have to be snown

15 THE COURT Well it has to be reliance so it kind

16 of incorporates materiality

17 MS SPANISH You know its furny Your Honor

18 because when asked for reliance on the previous statute

19 dont oct When it happens to be in The stThute

zO MR SPAUDAHER Well theyre different statutes

21 MS SPANISH on obtainng

22 MR SPAUDAHER And theyre different elements in

z3 these statotes

24 THE COURT Its different statute To me its the

z5 same tflng and they can only convict him of one thing but..
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MS STANISH KnOW its

THE COURT Theyre allowed to charoe aternatively

MR STAUDAHER No This isnt ar .lterntive

chrqe Tne individuals tfese counts are not included in

the theft count

THE COURT Oh okqu So its It Is different

MR STAUDAHER yes it is

MS SANISH Correct Ano we ca request that Your

Honor oo an advisory acquIttal on ths beccuse these two do

10 not meet the threshold by any standdrd of he zSO

11 THE COURT All right Well were noing to give he

12 instruction as written with tue addiion ccnts blah blah

13 blah and Llah blah blah of the indictmen ctcroe obtining

14 money under false pretenses

15 MR WRIGHT Materiality is still 0n element

16 Scalias right

17 THE COURT Well dcrt ycu thirk tncts cntained

18 in

19 MR WRIGHT No thnk

20 THE COURT reliance

21 MR WRIGHT No

22 MS WECKERLY The next instrucion or ntent to

23 defrauc

24 THE COURT Richt

25 MS WECKERLY says By gainino some material
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advantage over him or to induce him cr such person to part

with property think that covers the concept

THE COURT Do you everybody good with the term

inten to defraud

MS STN4ISH Where in your body of instruction is

are you usinc the term intent to defraud Is it in all of

them

MS WECKERLY Thats how you defne Number fo

obtaininu money under false pretenses

MS STPNISH Okay see it ir the obtaining and

11 see it oont see it

THE COURT Are we fine with this defintion

lu MR SANTACROCE This comes out of case aw

14 that what understand

15 MS STNISH Yeah were fine with it

THE COURT Okay How about false pretense is

defineo as representation of some fact or circumstanes

MR WRIGHT dont lIke that representation may be

19 impliec from conduct

/0 MS SURNISH Yeah you know we have this is

really false statement on the insurance claim 500

22 THE COURT Do you want to just delete this then

zJ MS STANISH Yes Its so it has it has

24 things that are totally inapplicable

25 MR 5TATJDAJ-jER Delete the whole nstruction
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THE COURT Are you fine deleting this dont know

that we need it

MR STAUDAHER Okay

MS WECKERLY Thats fine

THE COURT Okay It shall be no defense to

prosecuton for theft or obtainng that -he ccuscd was

enitied to commission

MS WECKERLY This is the one we just oont cqree or

and

10 MS STANISH We did not agree on tnis

11 MR SANTACROCE Yeah object to this

12 THE COURT oont think this reco the

13 stdtute and read the caselaw that was submitted Obviously

14 the I\evada case is embezzement then you had the cotpor0re

15 case that was sunitted dont think it applies to theft or

16 obtaining so my view does not apply and Im non goinu

17 to give the instruction

18 All rfgnt Murder is the unlawfu killnu Its

19 standard instruction Maice as applied to murder Looks

20 fine to me

/1 MR WRIGHT guess

z2 THE COURT Murder of the second degree everybody

23 fine

24 MR WRIGHT What is dont do murders but tell

25 me what is prosecution comnhtted in the prosecition of
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felonious ntent

MS WECKERLY In the commission of crime

MR WRIGHT Oh Just corruritted In toe prosecution

of criue

MS WECKERLY Or In well this is

MR WRIGHT Ive never seen such gibberish

MS WECKERLY Its the statute

THE COURT Well welcome to state court meax

hc-o

10 MR WRIGHT Okay Well just because theres

cibbebsf toat doesnt mean we just keep rubber stamping it

mean were tdlking about murder in the

THE COURT Well Im just saying this the they

hao currrrJttees and stuff that came up with dont

15 remember know Chris Owens years ago

16 MR WRIGHT What were they smoking

THE COURT was cr committee and they came up

18 witfl irsuctions that were stock instructions and theyve

19 been approveo and thats what were using

MR RLNTACROCE And

21 MR WRIGHT Okay But youre just lust tell me

22 what is

MS WECKERLY In the commission of

24 MR WRIGHT This is in the alternative

25 THE MARSHAL One at time Counsel
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MS WECKERLY What co you want it to say

MR WRIGHT Im wh0t want to knock out or is

committee in the prosecution of felonious intent as an

alternatIve way unless we define felonious intent what that

cans can be

THE COURT Criminal intent 1s felony cilmlndl

inDent like if you

MR WRIGHT Where is that defireo Ive nevei even

heard looked that up in Blacks Ive never even seen

felonious intent

THE COURT Youve never seen it

MR WRIGHT in riens rca in the defnitions of

intent

THE COURT Okay If you would lke to propose an

alternative then please propose an alternative

MR SANTACROCE My objection to the instucicn is

what unlawful act or at east some clarifc0tion that the

unlawful act is pled in the indctment Bec0use tneres mdnv

unlawful acts Is the obtaining money under tre false

ptetenses if they had the intent to do That coes that go no

the murder ctarge

THE COURT Yeah Well which in its consequences

natally terds to take the life So theft doesnt naturally

tend to take the life

MR SANTACROCE But
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MR WRIGHT But

MR SThUDAHER And Your Honor will

MR SP\NTACROCE think the jurys going to be

confuseo noct this because commission of unlawful act is not

definiro wicd act is unlawful aS it relates to this

inst ucton

MR WECKERLI So now do you want it written

MR SANTAROCE Well Im not sure What is your

unflwfl act th0t youre al eoing

10 Ml WECKERLY Its charged as second degree murder

11 and then under second degree felony murder which is describec

i2 in ensuing instnjctions So tell me how you want this one

13 edited

14 MR SThUDAHER And will say for the record that

15 under nvourtary manslaughter NRS 200.070 that is exactly

16 how its dellned in the prosecution of felonious intent

17 Th0ts what it says in the statute

18 MS SThNISH And thnk yeah the statute says

19 that tllrk miybe the ssue how do you define felonious

20 intent do think the caselaw you know the recent aselaw

21 Rarnaris pcoretc and aTh that that had those judicially

22 createc elements

23 MS WECKERLY Rgnt Those are in the

24 MS SANISH Those yeah and those elements

25 MS WECIKERLY Theyre in here
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MS STANISH get applied ann think your

subsequent irstructions do cover They apply to both the

felony murder dnd the felonious intent

THE COURT Okay dont know how you want this

rewritren So

MR WRIGHT want out want out or its in

the disjunctive This says can be guilty of second deoco

murder even if my act doesnt naturally tend to caYe

life of tuman being if Tm simply acting with felcnious

10 intent like ws shopliftino cOO bucks Thats

11 preposterous

12 THE COURT State

13 MR STATJDAHER ts the law nean you can

14 youre committing felony crime if you have the intent tr

15 commit that crime and you kill somebody mean

16 THE COURT Its the felony muroer rule mean

17 MR WRIGHT Okay Even if Im shoplifting

18 THE COURT Well thats first oegree

19 MR WRIGHT and the sales clerk fal down

20 FIE COURT Because you were shopifting

21 MR WRIGHT leaL

22 THE COURT How your shoplifting going to well

23 Im just s0ying mean

24 MR WRIGHT This is in the disjunctive dont

25 mind the first part unlawful act which in its consequence
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naturally tends to ae the life of human being

THE COURT All right To short circuit this State

do you care State if we take out

MR URAUDAHER We can take it out

MS WECHERLY Just take it out

TJE COURT Eecause it doesnt apply in this case

anywy ineyre going to are tnat when youre injecting

people wtn rep0titis blood its mean were fighting

yru knnw theye rot going to stand up there and argue they

10 were committlnq fraud and so they killed people

11 mean so it coesnt apply anyway

12 MR SANTACROCE Are we taking the whole instruction

13 cull

14 THE COURT Yeah take out because it

15 doesn even apply Anc you know either think that

16 injeotinc peop with you know nepatitis blood is dangerous

17 or they dont So dont think its going to be an issue in

18 this case

19 MR STAUDAHER Well just because Mr Santacroce

20 said were not taking the entire instructon out Just from

21 ci is commItted

22 THE COURT I\o Just or is corinitted

23 MR SANTACROCE And would like to add the language

24 under commission of an un aw5ul act as its pled in the

25 indictment by ntroducing hepattis virus into the body of
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Rodolf Meana

MS WECKERLY We dont none of these crimes are

specific to the factual averments

THE COURT Yeah dont do the factual ones

lot of defense attorneys want to make it fact specific My

general rule is no Anc think it says Natura1y tends to

take the 1ie of human benc So mean they either think

it does or it doesnt

Mrcer in the second degree is cenera intent

10 crime Are we fine with that

11 MR SANTACROCE Well my objection is noted Im

12 not
13 THE COURT Well men how did you want that to

14 read

15 MR SANTACROCE In the commission of the unlawful

16 act by injecting whatever the ndictmenr said hepatitis

17 into tie body of Rodolfo Meana

18 THE COURT All rioht Mude- in tte second degree

19 were fine with that

20 MR WRIGHT No

21 THE COURT Oh

22 MR WRIGHT As such defendant may be idble under

23 conspiracy theory and/or aiding or abetting or murder of the

24 second degree for acts committed by any co conspirator The

25 killino one of the reasonably foreseeable probable and
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natural consequences of the object of the conspiracy As

reasonab arid foreseeably seen by who whIch co conspirator

ThE COURT So what 00 you want it to

MF SURUDAHER Where are you at

TEE COURT hat do you want it to say

NP WEIGHT As such defendant may be liable under

conspii acu 0ldino ano abetting for second degree murder

comraitteo oy someone else if the killing committed by someone

else is one of me reasonably foreseeable probable and

10 consequences of trie consplrdcy known by the defendant Thats

11 just so much oobnledygook cant follow it

12 T-E COURT hnic its mean think it means

13 what 5aV5 mean you know youre free ir argument and

14 thats d5 ycu kow what lot of reople do in argument

15 They co over the statutes the instructions what does this

16 mean Wei that means that Dr Desai had to have foreseen

17 the na urd conseouences of ary conspl racy which you know

18 there wasnt or however you want to do it

19 rgnt Second degree felony

20 NP WRICHT But tflis puLtino iability for what

21 00 conspIrator is ooin

22 THE COURT No As such defencant may be liabTe

23 under conspiracy theory and/or aiding ano abetting for acts

24 committed by co conspirator if the killing is one theres

25 typo is one of the reasonably fcreseeabie probable and
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natural consequences of the object of the conspiracy as

understood by the defendant Do you wan that in there

MR WRIGHT Yes

THE COURT All right Everybody fine with that

pioposed change

MS WECKERLY Yes

MR SANTACROCE Yes

THE COURT The second degree felony murder rule only

applies when the followino two elements are satisfied

10 MR WRIGHT dIsagree with the first it isnt

11 the crime of criminal neg1ect of patients Its the conduct

12 which constitutes the offense its the conduct which

13 constitutes the crime of crrninl neglect

14 THE COURT Where the conduct constItutIng the crime

15 of criminal neglect of patients and/or performance of an

16 unlaful act in reckless disrega-d of persons or properties is

17 inherent dangerous Is everyone fine with that proposed

18 change

19 MR STAUDAHER yes Your Honor

20 MR SANTACROCE Yes

21 THE COURT All riqht And then the other is the

22 intervenng agency Everyone fine with Part

23 MR WRIGHT Yes

24 THE COURT Ms Weckery are you getting all this

25 since
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MS WECIKERLY Yes

THE COURT All rloft Moving along Moving right

along In regd to the crrne of second degree felony murder

by criminal neglect of pdtients

MR SANTAROCE Ncrne one by the State proving

each and every each mi tc cilcwlng five elements yond
reasonab1e doubt

THE COURT Everyoe rie with that

MR WRIGHT gress well Element isnt an

10 element meur couse sriojldnt be caused Rodolfo

11 Meana to die as the secono element

12 THE COURT All tort Lets make and single

13 elemen Cause Rodolfm Me0n tc diR as result of criminal

14 neglect of patents makirn

15 So it snould reod Nsiber by the State provinn

16 each of the fo lowing five elements or foct eements beyond

17 reasonable douct tr0t the defendart did wilfully and

18 lawfully cause Rodolfo Me0n0 to die c5 tesult of criminal

19 neglect of patents that Rocolfo Yecn cied as directly

20 foreseeable consequence of the conduct consttutnn criminal

zl neglec of patients ano tat there was an immediate urd

22 direct causal connection without the intervention of some

23 other source or cgency betweer the actiors of the defendurt

24 and the victims death everyone fine with those proposed

25 changes
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MR WRIGHT Yes

MR SANTACROCE Yes

THE COURT State are you fine witd that

MR SURUDAHER Yes

MS SANISH Roooos misspelled

THE COURT All rioht Four by the State proving

each of the fo lowing four elements beyord reasonable doubt

tha the cefendant did wilfully and lawfilly cause

Rodolfo Meana to die d5 result of performmnce of an unlawful

10 act and reckless disregro ol persons or property that

11 Rodoifo Meana died d5 drectiy foreseeab consequence of

12 the conduct constitutinc periormance of an unlawful act and

13 reckless dIsregard of persons or p-operty and that there

14 was an immediate and direct causal connection without the

15 intervention of some otter scrce or agency netween the

16 actions of the defendant and the victims detYi Is everyone

17 fine with those proposed chances

18 MS STANISH woulo just point out Rodolfos

19 misspelled Lumber one And dont know that its necessary

20 to put or propanty because were ea1ly dealing with the harm

21 to an inoivioul just to scorten it up bit

22 THE COURT Do you cdre State to delete property

z3 MS STBNISH Ano thats throughout the instruction

24 MS WECIKERLY No but mean oo we want these done

25 tonight
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MS STANISH was just trying to clean it up arid

see what ail the

THE COURT Thats wty wanted you guys to come in

at 1020

MS StmANISH We here we were here earlier

TRE COURT just want the oont know what you

folks were demo The proposed c2anges were made by the Court

in direc response tIe oAlections voiceo by Mr Santacroce

because ft floe wh tten a5 written Correct

Mr Sant0crcce

MR SANTAROCE If you say so Your Honor

THE COURT Weal me0n if you wanted it the way it

was wouldrit h0ve m0de The changes you were complaining

MR SANTAROTh No no is rioht

THE COURT All rioht Next up

MR WRIGHT No we agree

THE COURT as cefense to second degree murder

is everyone fine irh tYis

MR WRIGHT No Number

THE COURT What are you prouosinc

MR WRIOHT Take out

MS STANISH Dc_etc it

MR STATTDAHER Thats not

THE COURT Well thats wrong ts wrong if you

take it out
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MR WRIGHT Wel we deleted in right back to three

instructions ago bec0use it leaves you could get convicted for

something

MS WECKERLY Well we can out secono degree felony

murder there

THE COURT Okay Lets dn that Ms Weckerly will

you make that change

MR STAUDARER No no no One Is second denree

felony murder This is seconc degree murder

MS WECKERLY Seconc degree murder mean

MR SANTAROCE And if the evicence establishes the

defendants onilt beyonc reasonable doubt

MR STAUDAHER nherently dancterous act Your

Honor we just second

THE COURT Okay

MR STAUDAHER Lets just make sure we got this

right because ttis is..

MR WRIGHT We dont even need this

THE COURT We dont even need rhs if were only

proceecing under one theory

MR WRIGHT Right

MS STANISH Rioht Right

MR STAUDAHER Were not proceedng under one

theory Were proceedirg under two theories

MR WRIGHT No no
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THE COURT What are your two theories

MR STAUDAHER Recklessness as one inherently

dangerous felony second decree felony murder as the second

They dont have to be urarimcus as to whether whicn you know

THE OURI Oicay lnl then isnt clear have to

unfortunately 0oree xitt Mr Wrgnt This isnt clear so

w0ybe if you cun wake tI0 cleGrer And Im fine with

Mr Sartacroces chcnoe that the evidence estabishes

defendants cult beyono resonble doubt of murder in the

second degree So Im fine inserting the beyond reasonable

doubt All riqht Im not cure what the change on that is

but Im goino to rely rr Ms Weckerly to figure It out

To constitute Ye crime charged everyone fine

with tinis

MR WRIGHT Wel it should be forbidden by law ano

its not an intent do the act

THE COURT This ones fine dont

MR WRIGhT its ntenrion That comes out of

193.190 of NRS

THE COURT

prove motive th0

MR WRIGHT

forbidoen cy law and

and not be guilty of

component
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All ts scying is they dont have to

mcuive cud intent are different

Okay But they have to prove more than

an Intent to do the act can do am act

somethno because it has mental
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THE COURT Yeah but thats non what this

instructons about All theyre saying is they dont have to

prove motive Thats the point of the instruction

MR WRIGHT Okay Well take out the first sentence

then because thats an incorrect statement or the law

THE COURT State help me

MR STAUDAHER To constitute ftc crime cuaroed

there must be exist unior or joinu operaton of an dct

forbidcen by the law ann an intent to do that act th0t

10 absolune got to be in there

11 MS WECKERLY Thats true

12 MR WRIGHT It is not 193.19C says To constitute

13 the crime there must be unity of act and intent in every

14 crime and public offense there must be unon cint

15 operation of act and intention intention

16 MR STAUDAHER Does that not say tnat An act

17 MR WRIGHT No It snys an inert

18 MR STAUDAHER forbidden by law arid an intent

19 MR WRIGHT to do the act

20 MR STAIJOAHER to do the acn The ct which is

21 forbidcen my law Its just cefined in the same sentence An

22 operation oc an act forbidden by law and an intent to do the

z3 law forbdden by do we neec to add forb4dden by law

24 dont really h0ve problem with that

25 MR WRIGHT No Because the statutes saying an
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intention mental component wtn an OC You cant

THE COURT Im not rren Im not qrctsoing the

difference between intent and intention

MR WRIGHT Okay We Im just reddng riqht from

the statute

THE COURT mean dont it says and an

intention to do the act Do ycu cac Se mean to me

its the same

MR WRIGHT No an intentcn period

10 THE COURT An intenton tr cha

11 MR WRIGHT Just an intention Im reading from Lhe

12 statute Its mental compoent Inc requ site intention

13 for each of the offenses wnethe its specific ntent

14 genamal ntent culpable neolloence recKlessness All this

15 is is sayino for crime in Nevada you tave to have both

16 components mental ano do no the act forboden by law

17 THE COURT Rlcht

18 MS STANISH thnk see h0 hes sayino The

19 way its written it really talks about lixe Know ngly dcing

20 the dct as

21 MR WRIGHT Rigft

22 MS STANISH opposed to the orimina

23 MR WRIGHT That misstates

24 MS STANISH Its tens rea acus reus

25 MR WRIGHT the mental component
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THE COURT Okay

MS STANISH see what youre saync

MR STAUDAHER This is one of the stocks given in

even one of the criminal cases Ive ever trieo

THE COURT First of all think tnat the point he

caIn point of this instruction to say to lay people that

the State dcesnt need to prove motive To me thats the

poInt of it Because people thnk about well wh0ts the

rrnve especially murder cases Theres no element of that

1Q thirk the instruction is correct statement of the law dna

11 do not believe that the instruction is unduly confusing so

12 Im ooing to give the instruction as written

11 Now

14 MR WRIGHT object

THE COURT All right The ner one the defendant

16 ic presumed innocent until the contrary is proved This Is

17 the reasonable doubt instruction which am not Inclined to

rewrite

19 You are here to oetermine the guilt or innocenca

20 Now sometlces lawyers want it to say whether the defendants

II are quilty or not guilty Io make that change eguested

22 Otherwise if you like it the wai its written we can keep

23 it

24 MR SANTACROCE like guilty or not guilty

25 MR WRIGHT Fine
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THE COURT State can you make that change

MS WECKERLY Yes

THE COURT It shoulb read You are here to determine

whether the oefendants are guilty or not oulty floe the

evidence in the case You are not

MR WRIGHT object

THE COURT Whether each defendant culty or

nuilty from the evidence the case You are not caled upon

to retLrn verdict as to the guilt or innocence of any other

10 person So if the evidence in this case convinces you beyond

11 reasonable doubt of guilt of the cult or defendacu

12 you shoud so find even though you may heY eve cne mcie

13 persons are also guilty Is everyone fine wth that

14 MR WRIGHT Yes

15 MR SANTACROCE Yes

16 MR WRIGHT object

17 THE COURT The evidence which you are to consider

18 MR WRIGHT Just for the recoro obieot to the

19 reasonab doubt instruoton that you dont rewrte

zO THE COURT Whats your objection for the recoid

21 MR WRIGHT dont Im not oont like the

22 way it reads Im not entitled to verdict of not guilty

23 Im it is mandated as matter of law

24 MS WECKERLY The statute says that is toe

25 instruction you give on reasonable doubt
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MR WRIGHT understand Im just making record

Im nr expectng it to be modified

THE COURT Okay The evidence which you are to

consioer in ths case This is the direct and circumstantial

instructon T5 everyone inc with that

MR WRIGHT Yes

1SF COURT CredWllity or believability Expert

wi-ness nstructicn

MR WRIGHT Yes

10 TJE COURT Corimon sense instruction Cant consider

11 punishment Everybody fine with that Do you want me to

Iz change to oeterrrLlnation of whether eah defendant is guilty or

not mIl
14 MR SNTACROCE Yes

15 THE COURT of the charges alleged

16 MS SThNISH have some of these some of those

17 kind nsrtuctions in mind too

18 THE COURT Okay make that change if people ask

19 if defense dsks for it Are you requesting that

20 MR SANTACROCE Yes

21 F-1E COURT All riqht Ms Weckerly can you make

z2 that cYanne

23 MS WECKERLY Yes

24 THE COURT Just make sure its also separated each

25 defendant di eacn change Ann didmt see the nstrution in
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here ft at you have to consider the evidence as to each

defendant as to each charge

MS WECKERLY Thdts usually at the end of the

indictment

MR STACROCE Yeah Theres one in here

THE COURT All rioht When you retire to consider

your verdict anyone objecting to the choosing the

foreperson irstruction

MR SANTACROCE Only if its the lady that oasps ann

10 sighs

11 THE COURT Does anyone want the choosing the

12 foreperson iristrction rewritten

13 MR SANTACROCE Not me

14 THE COURT The playback instruction eveiyone fine

15 MR SANTACROCE Yeah

16 TrJE COURT All right Are you going h0vent

17 done tre Ffth Amendment admcrishment but are you reguestina

18 it as constitutional rioht of defendant in crimin0l

19 trial that Ye not be compelled to testify

20 MR SANTACROCE tYougt saw that in nere

21 THE COURT It is

22 MS SANISH think its in there

23 THE COURT Im asking if you want it

24 MR SANTACROCE Yeah

25 MR WRIGHT Yes
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MS STANISH Yes

THE COURT Okay It has tc be requested by the

defense as you know

MS STRNISH Its in my proposed

THE COUAT Hut Oh well Im doing theirs

MS SThNISH Okdy

THE COURT All riqht Mere presence at the scene of

ciba

SANTAROCE Where is that

10 THE COURT 00 you want that

11 MR SANTACROCE dont have that

12 MC SURNISH dont know that have that either

13 THE COURT Its in my packet

14 MC WECKERLI Its in your packet Its in the

15 emd_l

16 lIP SANTACROCE punted the email dont

17 h0ve

18 MS WECKERLI was Alter the verdict form

19 MS SPANISH Oh its after the verdict form

20 didnt

MR WRIGHT vJdir wait

22 MR SANTACROCE Oh okay

z3 MS SURNISH Oh yeah There it is

24 MR SANTAROCE There it is Okay Where are we

25 at
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MR WRIGHT After the verdict no wonder

MR SANTACROCE Are you on mere presence

TOE COURT Huh

MS StmANISH Yeah Its the las- pace

THE COURT Denise says this shou_d be on YouTu

Its like _oadng the dishwasher Im sorry have to make

sexist coiinent here Ifs like men cart print stuff out

and follow along in order mean..

MR WRIGHT Two instructions that are at the end of

10 the verdict

11 MS STANISH Yeah didnt see these

12 MS WECKERLY lean bec0use youd have to reguest

13 those yes thats why

14 PtR WRIGHT Boy Nevada is weird

15 TUE COURT All right Mere presence at the scene of

16 the crime or knowledge thctt crime is being comnitted is not

17 suffioiert to establish that defendant is guilty of an

18 offense Do you want this

19 MR SANTACROCE Yes

20 MS SThNISH Yes

21 THE COURT Its usual benefifing the defense

22 MR SANTACROCB want it

23 THE COURT Okay

24 MR WRIGHT Sure

25 MR SANTACROCE And also want is there more
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because

THE COURT Yeh Ive not more So you have it

shall be no cefese to prosecution for larceny

MR SANTAPOCE Sm cm

MS SThNSL Is trat 0t the eno too

MS uCKERLY Tiese die these are the

MR SANTARXu Cc this is the tYis is the one

thdt thIs tde Eabc icK ore

MI SURNISH Ch this here

10 MR SANTACRCYE And tcink youve already said you

11 werent goinc to include thdt

12 THE COURT RicYt think thaLs erihezzlement

13 Okay The next tAn

14 MR SURULAHER And just for the record the State

15 objects to trat Th0s one or tce ones we proffered so

16 TUE COURT OKy Ard tnese will all be courts

17 exhibis wAnts nor oRer The term criminal negligence as

18 used ir these nstructions

19 P45 WECKERLY We ca withdraw rhs because the

20 other ones dre so

21 THE COURT Oka\ Proximcte cause that cause do

22 we an sti want this

23 MS WECKERLY Yes

24 THE COURT All riqht If person urlcwfully

25 inflicts upor another person physical injury
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MR SANTACROCE dont have that instruction Im

sorry

MS 5Tq5J Judge

MS WECKERLY Its rot in the it was sent this

morninc

MS SANISH on the proximate

MR SATTDAHER Thdt ws with youi Babcock

MS STANISH Yeah We ust got these this morning

But on the proximate cause instruction thoucht the last

10 paragraph shoud be stricKen on contributory neg igence

11 TCE COURT Yeah That comes from civil

12 MS WECIKERLY Rgut Bit it exp_ains th0t if he

13 chose not to oet medical treatment if tley find like

14 Meana he diont have to

15 MS STANISH think ts too confusing especially

16 in hoYt of the caselaw that has those judicially created

17 elemens that we discussec some time ago about the immediate

18 direct cduse no intervenng cause and then to throw

19 something like tnis in it realty creates jury confusion in my

20 mmd
21 MR STAUDAHER But tbets what the argument will be

22 so thats why ts important for us to have this is that he

23 comiteo suicde in sense is what weve heard nefore by

24 not getting medical attention or taking the treatment We

25 went or and on and on in questioning and cross examination
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about that very issue So its importaim and its basically

supported by the case that weve cited so

MR WRIGHT It conilicts with rhe second degree

murder that it had to be direct cause wth rothing

intervening

MS STANISH Richt

MR STAUDAHER yes

MR WRIGHT Im p0r0rhm.sino

MR STAUDAHER But ris ldK of getting medicdl

10 treatment is not an intervene his oeterrnination not

11 to
12 MS STANISH Its cr tkiie jumy to decide

13 MR SANTACROCE 01 \ecn thin is

14 MR STAUDAHER not tc treat

15 THE COURT Thats or tne jury to determine Thats

16 the jurys to me thdts up tc the jury to cecide just

17 like they decide if its neolioence you Know whdteveY

18 They are goirg to decide whether um not that its an

intervening cduse or nor Vr fcks can argue it isnt they

zO can armue it is Thats jury question So Im not

21 instructino them one way or tie othRr Now

22 MS STANISH So think that last paragraph needs to

z3 be deleted

z4 THE COURT What abOut tlcugh for criminal neglect

25 Isnt Mr Meana theres also count isnt there for
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criminal neglect relating to Mr Meana

MR STAUDAHER Yes Mr Meana the verdict form

needs no reflect that change as well because he has Im

sorry Your honor

THE COURT So are you cnagino assuming

altenat1vely

MR StmAUDAHER Yes

THE COURT crimina neglect

MR STAUDAHER Right

10 THE COURT So this does pertain to the criminal

11 neglect

12 MS STANISH oont know what tfls maybe if

13 Mr Staudafler could tell us wYat this

14 THE COURT Why dont we write

15 MS STANISH ccse It certainly is

16 inapplicable to the murcer

17 THE COURT have piopcsition Why dont we write

18 the contributory negligence of another does not exonerate

19 defendant for you know reckless endangerment criminal

20 neglecn all of those other statutes unless the others

21 negligence was the sole cause of in ury

22 MS STANISH think ts incredibly confusing

23 THE COURT oort thnk its confusing Look we

24 can keep it the way it is or we can add that to clarify for

25 the defenses purposes
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MS STANIIISH thnk whee see tie confusion

didnt think of this as Your 1-onor ust r0sed it in

connection with the crirnir ceglect That to me makes it

even more corfusing when you cve twe defendants Whose

does ti at mean tidt somehow Yr 0kem0rYs contributory

neglec

THE COURT Yeah our r1J thr would be only

Mr Meanas contributory neolicence thd he didnt qet

treatec so Although coritrcmtcry neglinence actually refers

10 to the accident not to tie iriuy So -he idea would be more

11 like

12 MR STAUDAHER tie accoent

13 THE COURT Yeah Tvprilix thats contributoy

14 negliqence not to the camaoe

15 MR STAUDAHER Riott uu it would no

16 THE COURT Mennq you krow like

17 MR STAUDAHER contihutcry negligence in

18 no followinc the advice of oe docccr

19 THE COURT Rich-

20 MR STAUDAHER assune thcts where theyre goinq

II to go

22 THE COURT Im assumino th0ts where theyre going

23 to go coo

24 MR STAUDAHER So mean and we have to change the

25 verdict form to reflect the three possibilties for Mr Meana
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the death the substaxitial

THE COURT Richt nen think it doesnt apply

in the seconc degree murder but it does apply to the other

charges But you need to cdn you pull this ccse

MR WRIGHT Why is it what other ch0rges

THE COURT The think hat Mr Yeanc is chaxged

as victim

MR WRIGHT Why is ths this only applies to

Mr Meana

10 MS STANISH Yeah Hes nut Jarged in the cimina1

11 neglect with death Its substantial body harm

12 THE COURT Right But tney hut you could

13 guess what theyre afraid of is you coulo stIll que well

14 he would have been dont know if youre probably not

15 even noing to go here mean he would have been fine had he

16 gotten the treatment but

17 MS WECKERLY Thats what their expert said

18 THE COURT Well he would be alive dont think

19 theyre going to argue that in their u-imira reglect defense

20 that oh well these people are nasically oKcy

21 MS STANISH Ann just ton quess have an issue

22 with not understanoino this proxirncte cause

2i instmction

24 THE COURT Okay State

25 MS STANISH If it reates to -he murder does it
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relate to the negligence because

THE COURT No It re ates to the neclgence

MS STANISH Ala richt

MR WRIGHT Fan M0n or mediral negiicence

THE COURT Where do we cave proxmte cause in one

of the definitions

MS STANISH It would

MR SURUDAHER Well yell wel Iu h0ve to go

back and look that up

10 THE COURT We only need to oefine proxm0te cause if

11 its already term thats used in prior instruction

12 MS STANISH It wdsnt clear to inc wrct they were

13 applying this to beause it t0 ked 0b being applied for

14 murder and think it conflicts with tne coaoicw

iS MR WRIGHT What is Lay vs State

16 THE COURT Im sorry

17 MR WRIGHT Lay vs State is That wt kind of

18 case

19 MR STAUDAHER dort haxert re0d Lay vs

20 State ThIs is from our

21 THE COURT Here are couule of suoqestions

22 Proximate cause as that tern is used in instrctlons blah

23 blab blab bl0h blaJu bah means blah bi0h bldh Then

24 its taken away from the second degree murder and thats

25 clear so we con do it that way In the meantime find the

KARR REPORTING INC
107

009124



citation and give it to everybody so we can ook at that

MR STAUDAHER Well theyve got tue otation here

so

MR WRIGHT Right Right just didnt we got

this and dont have the case just ciant know

THE COURT Whats the citation

MR STAUDAHER Its Lay State LlO Nev 1189

1994 decision

MS STANISH And so Im clear this was intended to

10 define proximate cause in the criminal negiect chaiiges not

11 the murder

12 MR STAUDAHER No The murder hds its own specific

13 MS STANISH Rioht Okay

14 MR STAUDAHER We have to defire tuat

15 THE COURT So lets change this as rol ows

16 Proximate cause as that term is used in instrotion and then

put this rig5t next to the orimnal neglect nstruction And

18 that way itll be clear Are you guys want to do that

19 MS STANISH You know still object to the

zO contuibutory negligent concept because is just too civil

21 Its too confusing and that should be matter of argument

22 MR WRIGHT dont see proximate cause in the

23 criminal neglect of patients count that Im reading

24 THE COURT dont know Ill have to..

25 MR STAUDAHER Okay Well vel take it out if
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thats the case

THE COURT Do you want to take tt.Le wo thing out

MS WECKERLY Sure

THE COURT If person unlawfully at here it is

If person unlawfully inflIcts upon anoater person physical

injuxy which is proximate cause of the latters aeath such

conduct of the former constitates an unlawfu omicide even

thouqh the injury thus infllcteo was not ftc coat oause of ate

death and although the persor thus niueo ats 0lready been

10 enfeebled by disease injury fhysial conoition

11 MS STANISH think ts oonfusno Your Honor

12 because It conflicts wi-h tue juoioiall\ osecteo elements of

13 proximate cause

14 MS WECKERLY Well wltndiaw

15 THE COURT You want to wittidcaw ats
16 MR STATJDAHER TaKe that out

17 THE COURT Okay

18 MR STAUDAHER But the nex one we want in Ano

19 this is taKen directly out at State Sala with

20 the adoition of the name of ftc defe dnr or the victim in

21 this case since its specific to him

22 THE COURT This is wrong in tte first paragraph and

23 1111 telu you why because it has to say in die materially

24 contribute to and cause his death not that it could have

25 mean if hee been shot in the head ther you cant convict
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him So you have to rewrite thIs as to the element

MR STAUDAHER Ill just sdy that this is the

languace directly out of that urse

THE COURT Yeah but mean as the wise jurist

Murk Gibbon said just because its In case does

not mean you need to make it an instructior The point being

you know the case is reao in context These tdve to stand

alone

As to the element the cause of death it is

10 sufficient if from the evidence it is proven that Rodolf

11 Meanas hepatitis infection was of sucS nature that in its

12 natural probable consequence produced death or least

13 mate-ially contributed to and accelerateo detY

14 MS STANISH disaciree

15 MR WRIGHT That corficts witf the second elemeur

16 of the of our murder deflniton about the there hds to

17 be direct ano direct and wh0t is

18 MR STAUDAHER Thats under the second degree felony

19 murder Were proceeding under two theories of murder This

20 relates to tYe first not to the second The second is

zi defined

22 MS STNQISH It doesnt matter The c0selax Your

23 Honor when we briefed hs this 1946 case Is inapplicable in

24 light of the recent caselaw or second decree murder tNhich was

25 held to be applicable to the felonious intent statute You
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know we briefed this extensively in our chlenqc to the

rrurder count

MR STAUDAHER But that was related to tne second

degree felony murder Thats shes tal.f1o dbout Lavasteec

and Rarnirez ano the uike

MS STANISH Mm hint

MR STAUDAHER Those cases deJ spciflcJly with

second degree felony murder not seond cecee nrde c5 it is

in recKless environment So thats what ts relates to

10 The second degree felony murder has specic has specific

11 elements which the inherently dangerousness flaS to be part of

12 it anc there has to be the direct cdusdl connectIon h0ts

13 unbroken to the by chain of other events cr wndtever lead

14 to the actual death

15 This Is saying that if you have recic1essnss

16 situation ana the person gets essentiall7 ro treatment or

17 theres some negligence in the treatment they receiveC cr

18 somethino that that does not intervene -o elimInate rhe

19 causal inK in second degree murder Plair seccno decree

20 murder

21 MS SThNISH Anh cisagree with tuat Your Honor

22 think the line of cases anc ts one of te ano its not

23 any of the ones that Mr Staudaher cited It w0 the first

24 case It started with an just cant remember it We

25 brief en it though and that Supreme Court case applied the
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those uoicial createc elements to botY aspects of the

second degree murder

MR STAUDAHER Actually oh Im sorry Go

dhCad

P45 WECKERLI How about this Ill rrke the changes

thGL you said Ill put in the packe and then the Court

can remove Its standalone instruction The Court can

rrtke rullno on it arid remove It or keep It ft

THE COURT All riqht mean heres the thing

10 The wdy Its written is wrong dont like the wcty its

11 written because that it has to be clear that thats

1z u1Iy wnat caused his ueath

think what they want to get is tie idea that

even If he also had kidney failure or somethlno _ike that

15 tI-0t if Lhe Sepatitis you know exacerbated the kidney

fIIure or otherwise caused his death that they can be

17 resoonsb1e for second oeoree murder which thInk and

youre s0ylno you dont think thats correct statement of

the law

/0 MS STANISH think the

21 THE COURT Thats what this instruction means and

z2 thats wYy they want to gve it because the wno argunent

23 is well be would have dIed anywdy he had hioh blood

24 pressure he had this he had that you know

25 MS STANISH And as we said before Your Honor
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think its mtter of argument to the jury whct consitures

an intervenirg cause Arid

THE COURT Well now because dn irtervening cause

to me is he cidnt get treatment if heo stayec on the

interferon his hepatitis would be resolveo This qoes to the

fact that wel he dieo of two ttings Ye dlec of kidne3

failure and te died of liver faIlure so he wo cc dVC died

anyav

MS STANISH Maybe it relates more tc the nroximae

10 cause element then and its you know

11 THE COURT Well thats how read tis as ooing to

12 that issue dnd think theyre entitled to sm instruction

Th Now if you want to modify this thats fine but think

14 that thats the point of this which is cifferent To rue the

15 intervening cause is his own negligence in not receivino

16 treatment

17 MS SPANISH Wel then it deals he oroximute

18 cause The Im just sayinc this 1946 case is trumpad by

the line of cases that create judicial elements that have

20 enhanced think proximate cause as wel a5 the

21 MR STAUDAHER actually looked at tYs cuse this

z2 morninc and according and the only grounds that it was

23 over uled on were related to robbery issue roobery

24 component It had nothing to do with this particular portion

25 of the case Its still good law to my knowleoge nased on my

KARR REPORTING INC
113

009130



review of the case today in Nevada Ive got the case if the

Court would like to see it

ThE COURT All right Ms Weckerly make the

chctnoes chat said so that it shows that it was

MS SURNISH We object

TIE COURT it luas to have been the cause of

de0th

MR WRIGHT Right And we object and the first

sentence of the second paragraph is also incorrect The law

10 doesn ceclare one who inflicts an injury and accelerates

11 death must be criminally held responsible May or may not

12 It depenos or what how inf_icted the injury and what my

13 intent w0s ThIs is just it isnt correct statement

14 can accioental_y inflic an injury on someone that causes

15 their oeatT

16 TiE COURT Youre right Right It could be

17 neglioence What if we take out that lire and said and

i8 just put it is said in thIs just and then just have

19 if any lfe 0t all is left in the human body even the leas

20 spark the extnumlshment of it is as much homicide as the

21 killinc of te most vital beirg

22 MR WRIGHT Well if that isnt argument never

23 heard of it

24 MS guANISH We want the whole thing stricken

25 MR WRIGHT Let me write some arguments
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THE COURT Well

MR STAUDAHER We can just change the one word sh0lI

to may and ttat would correct that issue

MR WRIGHT vmats change what

MR STAUDAHER That he may be criminally may be

held criminally liable insteac of shdll be heib crimnally

liable

MS STANISH No we object to that

MR WRIGHT No He still may not It was an

10 accident becduse the jury feels like it

11 THE COURT Wait Okay Lets take out the seccno

12 pdragraph bet think theyre entitled to tne frst poxagrapY

13 with tte modifcation suggested by the Court to show th0t

14 couldnt at some time you know remote time cause deatY

15 has to acttally be the cause of death and Ill give the first

16 paragraph a5 modified Because think it goes to the issue

17 cf iheuher he also had kidney dsease

18 MR WRIGHT We_l look at it

19 THE COURT So it shou read As to the element of

20 the cause ot death it is sficient if from te evidence

21 is prover oeycnd reasonable donut that Rodolf Meanas

22 hepatitis infection was of such nature that in its natural

23 and probable consequence produced death or at lecnt material

24 contributed to and acceleratec death

25 MR WRIGHT Yeah mean youre saying that it
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factually dio thct

THE COURT Yeah It h0s to have factually done

nut coulo nave maybe They have to prove that that was whet

hapuened So thinK with those changes its fine

Low you will listen tuink we dont need to rewrite

th0t

You rLssed all the fLn Mr Cerrrcm

MR CERNAN Gareman Careman Whatd

rdss

10 MS SURNISH So hcve few more instructions

11 THE COURT All rioht Lets go now through yours

12 The alieoed act of criminal neg ect

13 MS WECKERLY Well is this on page

14 THE COURT Im on six thouoht we aready went

15 throunk the other ones

16 MS WECKERLY Oh ok0y just wanted to get

17 MS SHENISH We had agreed to rewrite this Your

18 Honur begInning at line instead delete the languaoe

19 after wt down to line 14 So beginning do you see

20 wheie cm

21 THE COURT Yeah So delete from the back of 10 cll

22 the way to fte end of 14

23 MS STANISH And then insert after the unsafe

24 injection practices In connection with the administration of

25 propofol
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THE COURT Okay And State youre fine with that

MS WECKERLY Yes

THE COURT Okay Ar1d youll make those chonges

MS WECKERLY Yes

MS STANISH And then seven think the cnly

objectior the State had was the on lines and 12 th cic

befcre the term risk.1

THE COURT Thats the some thing

IC SThNISH Its the same issue that we discusea

10 earlier suppose

11 THE COURT Well no no This is little

12 different

13 MS WECKERLY Our cbjection is if were putthnu ll

14 this in the substantive crimes there doesnt reed th

15 sepaxa-e instruction again because then it mean if In

16 including those pieces of theirs in the crthes then don

17 think we neeo to say it ao0in and then the suostance we

18 disagree with as well

19 MS STANISH Al rioht Well we dic certainly wcft

20 to make sure that the alleged negligent act was defined

21 THE COURT Why dont we just hold this off When

22 the chances are made into the corrected version of the

23 States then we can see If thats inclusive erough

24 MS WECKERLY OKay

25 THE COURT If its not inclusive enough we can give
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Hs Stanishs Instiruction cS we deleting substantial risk

Au rlgnt Eumber think weve already discussed

this This is the adviscry ijerdict

MS SURNISH Pcoe youre goine ny pcqes

THE COURT Im scriy Yeah page

MS SURNISh Okum We did discuss trtis

THE COURT ho eaoy disusseo thHs nd then the

bottom parQgraph is thc cor scry verdict whlcY Tm net geing

to give Any croue anytniro we need to put en the record

10 MR WRIGHT Hel we obect We thirk it should be

11 given ane it co-xecrly states rrcteriality and the elements

12 and the advisory vedic warcrited

13 THE COURT OKy We cJieady discussed that in the

14 prior argumert

15 MR WRIGHT Rioft

16 THE COURT Eleven IS pertainino to insu-dnce fraud

17 MS WECKERLY Yen tuink we reacy discussed

18 that

19 THE COURT flnK ths ones fine mean does

zO the State object

21 MS WECKERLY Yt pcoe dre you on

22 THE COURT Im on page 11 With respect to all the

23 remaining counts pertaining to nsurance fraud obtaining

24 money under faTse preterses would just take out the first

25 paragraph and then say To ct with the specific intent to
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LAS VEGAS NEVIDA WEDNESDAY JUNE 26 2013 1114 A.M

Outside the presence of the jury

THE COURT Are we ready to go on the record

regarding the jury instructions

MS STANISH Yes

THE COURT All right

MR WRIGHT Yeah Before we do can take up

want to give the Court

10 THE COURT Sure

11 MR WRIGHT something in camera regarding

12 exhibit the affidavit Exhibit 87

13 THE COURT Okay

14 MR WRICHT Thats the unexecued Jfidavit for

15 CPNA And what Im providing the Court is Lewis and Roca

16 email of two versions of that to Drs Mason Carol and

17 Desai and Im raising attorney client privileoe on it That

18 affidavit was never executed

19 THE COURT Riaht

20 MR WRIGHT Exhibit 87 cidnt know agrees

21 to it where it caine from wasnt ever coqniznt of it with

22 batch of things

23 THE COURT So youre saying von kind of looked at

24 the batch of things but

25 MR WRIGHT Right
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THE COURT you didnt really see it in the batch

of things is that what youre saying

MR WRIGHT Correct And now have traced it

traced back by contacting all counsel for

Lewis dnd Roca was counsel for the entities ct the time And

SO am asking that Exhibit 87 be stricken

THE COURT Okay And wnere din you cet this errail

from Lews and Roca mean dd they

MR WRIGHT No dctually got that from one of the

10 Desai doctors

11 THE COURT Okay

12 MR WRIGHT who went back or emails At the time

13 she was gettinc errail for her father can tell you which

14 one think on the email

15 THE COURT So you didnt youre just showing this

16 to me correct

17 MR WRIGHT Correct mean because its

18 privileged aid

19 THE COURT No onoerstand Easically okay So

20 what tYis Is a5 understand it is am email from an attorney

21 at Lewis aba Roca attaching the affidavit that is in question

22 which apparent1y was printed out ny somebody at the Desai

23 clinic and separated from the cover sheet of the affidavit

24 MR WRIGHT Correct think

25 MS STANISH Im not
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THE COURT Because they got it riciht How did you

get it mean the detective

MR WRIGHT Bob Whitely

THE COURT Whitely isnt here

MR STAUDAHER Bob Whitely Riont

THE COURT But where exactly Wds tfts

MR STAUDAHER He actually got ftc ncteia1 and can

tell you exactly where But he went b0ck was single

documert on computer in one of the bak rooms think it

10 was Room of the clinic He can pinocirt toe exact room the

11 exact computer that it was pulled off of There were no other

12 documerts attached to it It was sinole naked document on

13 the computer So thats where it was in part of toe search

14 So there wasnt something wds ar cttciched email as

15 the Court bas that or any inoication it as atto-ney client

16 privileged It was just document on ftc computer in the

17 clinic at the time

18 THE COURT Was ft in ike Hod or Woro Perfect or

19 where was it

20 MR STAUDAHER dont knum if it was DF or

II THE COURT mean did be do like seach through

22 their Word Perfect or mean sometimes d5 you know if

23 you open something

24 MR STAUDAHER If the Court can reserve on that we

25 can bring over Mr Whitely
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THE COURT Okay As you know think you know how

when ycu open attachment and lets say its in Word

format you can gc to like enable editing or sometimes enable

printirg nc then it can actua_ly be put In your own Word

documents And Im asscminc the same thing works for Word

Perfec So tURt could hdve fappened

But Im interested to know like where this was on the

computer Eecuse in tfe form is here whats been

preseneo to me ny Mr Wrgt does appear to be part of

10 privileged comuniatior from the attorneys

11 MR StmAUDAHER But this went to the daughter is

12 that wi-at undeistand

13 MR WRIOHT Yes

14 MR SURUDAHER Okay Im failing to see how that

15 makes it privileged corrmunication if it went to the

16 daughter whos not represented client even though hes

17 relatec so

18 THE COURT All right

19 MR WRIOHT Because it was her email account was

20 being used by her fdther mean

21 MR ATJDAHER Okay She still has access to it ano

22 its not even his email account so mean

23 MR WRIGHT SSe is

24 MR SThUDAHER Theres no privilege that extends to

25 that situation that Im aware of
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THE COURT Ano not if the daughter

DR WRIGHT The family member of the client

MR STAUDAHER No absolutely not

THE COURT No Thats why well you know

Mr Wright when you talk to your clients lot of times you

talk to theff privately

MR WRIGHT No make it brinc them in and

make them my agent do it all the time

THE COURT Well Im still interestet to know where

10 this was on the computer Because it does appear to be you

know attached whoever opened it it coes appear to be

12 attached to an email from the attorney

And as said before ts clearly not something

14 if you box at Dr Desais writng skills and style from other

memoranda that we know he wrote according to the witnesses

16 he does not seem to have the English ability or the writing

17 skills to nave written this afdavit Ano think lust the

18 format of it suggests and the fact that you know appears

19 that it woulu be written from lawyer mean thats just

20 the kind of thing

So if this is something the lawyer wrote and sent to

22 him or other doctors then dont think it shou be admitteo

23 as an exhibit But would be interesteo you know to know

24 how that was done Now 1f its written you know by

zS somebooy there you know Dr Desais writing it or Mr
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Lakemans writIng it or something like that thats different

mean think just by the form and the content it

is suggestive of an affiddvit that was prepared by an attorney

and sent to them which then begs the ouestion of whats the

evidentiary vaue of it if its somethino their attorney is

tellinc them to do

Now we can all hypothesize that of course Dr Desai

would Iave told his attorneys hey we better not have been

reusing the syringes because we can be spreading dn infection

10 and thats not aseptic technique but we dont you know

11 what Im sayinci Thats Kind of conjecture

12 So what would be tne evidentiaiy value of this if it

13 is what we belIeve or what think is certainly suggested

14 that this was prepared by te attorney in anticipation

15 probably of the civil litcation because its Lewis and Roca

16 MS STNLISH It had something to do with CRNA

17 THE COURT Richt No no

18 MS STANISH on its face Right

19 THE COURT but saying it had to co with civil

20 litigation because why se is Lewis ano Roca doing it

21 Now it was Lewis and Roc0 their defense attorneys the

22 clinics defense attorneys

23 MS STANISH Yes

24 MR RIGHT Yes bether they were they were the

25 clinics attorneys whether defense or what at the time
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THE COURT Well theyre not plantifts attorneys

solkrow

MR WRIGHT Oh correct Right

THE COURT Im talking about theyre cvii defense

attoKneys

MR WRIGHT mean they were ti-c clinics cttcrneys

THE COURT As opposed to defenc.irg xaybe another

defendant who asked the clinic hey execuce tiis affid0vit

For example the pharmaceutical maker ti-ey may have wdnted ar

10 affidavit saying well it wasnt the reuse of the syringes

11 which would have benefited the pharrnaceunicdl cefendant So

12 thats all Im saying It could nave been another related

13 defenddnt in the same case That was my point

14 MR WRIGHT Youre correct The

15 THE COURT to make that consistent

16 So my understanding is Lewis ano Roca dctuailv is

17 their lawyers as opposed to Thke said another defendanc

18 who wants cooperation because that would help everybody

19 MR WRIGHT The affidavit itself in the lasr

20 paragraph states you know this is for proposed CPNA

zl make this affidavit voluntarily on my own free wIl with the

22 hope that can help to stop the widespredo cor fusion and

23 panic surrounding ECSN

24 The date of these emails and this affidavit was after

25 February 27 notification and before any ciosino of the clinics
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or search warrdnt And so what was happenng at that time was

the City of Las Vegas had alleged reuse of syringes between

patiens and taking the lcense away anO got that information

from Brian Lahus And because dealt with them over that

And so 0t the Hse just froai reaoing that proposed

affidavit thats what conterrLplate it was in response to and

was never executed because te dominoes were failing

THE COUAT All rioht think that theres enough

here to suogest that this w0s generated by an attorney

10 dont know who ipon hat ioormation if it was information

11 from Dr Desai from Dr Carrol from Linda Hubbard from who

12 So dont know that this reilly can be used although it was

13 prooerly and ilwfully seized it dpoears pursuant to the

14 search warrant

15 trust the States representations that it was

16 lawfully and appropriately seized think that it was

17 generateo by an 0ttorne3 aS pcrt of privlege or what was

18 intended at least to be piui eged oorrrnunication on the part

19 of the attorrey and we oont know the source of the

20 inforreaton for the affidavt And so for that reason Im

21 going to exclude the exYibt

22 All right Movirg along to the jury instructions

23 Where are we

24 MS STANISH Well we spent about an hour Your

25 Honor
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THE COURT noticed

MS STANISH talking about

MS WECKERLY Ms Stanish can we do

Mr Santacroces first Because he submitted two

THE COURT Okay Yeah was going to Im not

MR SANTACROCE The one you already had included

THE COURT Im not sure the best way to do this So

Ms Weckerly whatever you think

10 MS WECKERLY Okay Well

THE COURT Because Im not sure what exactly were

1/ going no be arquing about so

MS WECKERLY OKay Well this should be the

14 e0sies- one He submitted two instructions The first one is

15 defining what CPNA is

MR WRIGHT We didnt get them

MS WECKERLY We dont have an objection to that

18 THE COURT oont have them either Do have

them

zQ MR SANTACROCE dont think so

21 MS SANISH dont have them ether

2/ THE COURT Do you have copy for anybody else

23 MR WRIGHT Do you have copy

24 MS WECKERLY The second one

25 THE COURT So the first one that no one has
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copy of

MS WECKERLY Its certified registered nurse

anesthetst is certifiec by the board to administer anesthetic

agents to person under the care of licensec physician

licensed dentist or

THE COURT Or licensed podiatrist

MS WECKERLY We dtmn1t nave an objection

THE COURT Okay So th0t can come in And then

Ms Weckerly since you guys wil be in charge of preparing

10 the master packet woulc you just make sure thats formatted

11 correctly and included

12 MS WECKERLY Yes

13 THE COURT Since ccnt have copy

14 MS WECKERLY OKay And then the second one is

15 about conspiracy but that sertence is actually covered in

16 ours

17 MR SANTACROCE Yes saw that and withdraw

18 that

19 THE COURT So youll withdraw that ore All right

20 That was easy

21 MS WECKERLY That one was easy

22 THE COURT So Kennys going to

23 MR SANTACROCE Well its not so easy because

24 have another global one that just

25 MS WECKERLY Okay didnt know about that one

KZARR REPORTiNG INC
11

009028



the global

MR SANTACROCE No you didnt but its what do

you need

THE MARSHAL The ones that you want me to mdke

copies of

THE COURT Do we have copies for people Kenry oe

the copy of the CRNA one from Ms Weckerly

MR SANTACROCE Here have one

THE COURT Okay

THE MARSHAL Is that the onlI one JLoqe

11 THE COURT Yeah Make copies for Wrioht and

Stanish

13 And then what was the global one

14 MR SANTACROCE Well the global one is tuali
15 under NRS 175.3811 where Im going to ask the Ccur to

16 instruct te jury to acURit Mr Ldkernan on Counts

17 10 14 16 17 18 21 22 23 24 25 26 27 ard 28

18 THE COURT So youre asking for an aovscu veroict

19 MR 5ANTACROCE Yes And can co trrouoh each one

20 of those and give you tfe basis for it and Io Ike do

21 that and put it on the record

22 THE COURT Co ahead

23 MR SANTACROCE As to Count this is insuraxue

24 fraud against Mr Ziyad And the way its pleo tne language

25 in it says Which exceeded that which would have normally been

KARR REPORTING INC
12

009029



alloweo for saId procedure And youll recall on Mr Ziyads

procedure he was billeo the base plus one unit That was

where they had the eight minutes He was billed base one

unit

So everybody gets the base arid one ucit does not

exceed that whch would have normally been allowed for said

procedure And so basec on that that alone they havent met

their burden They havent showed crime was coriunitted as to

Mr Ziyad vis vis Mr Lakeman and for that reason Id ask

that tYat advisory instruction be given on Court

11 Do you want me to continue

THE COURT If you want to mean bares the

thing Why think maybe it would be better to settle the

ni jury instructions mean Ill Just tell you outright

15 think theres some problems here but Im not inclined to give

an advisory verdict But there are obviously post trial

17 things that you can do

18 MR SANTACROCE Well just for the record that

19 statute says at the close of either sides evioence you can

20 make that so

zI THE COURT Right No know No mean

// anticipated that you would be moving for an advisory verdict

23 MR SANTACROCE Okay

24 THE COURT mean if you wart to cortnue thats

25 fine or we can do the jury instructions
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MR SANTACROCE Whatever youd like ust waxt to

put it on the reoord

THE COURT Anc you will be permitted to put it on

the record

MR SANTACROCE So whatever you want me to do

THE COURT ets do the do you mind Lets do

the jury instructions and ther youll be lowed to because

think some of this Santacroce were ooinc to be

discussing as part of settlinc the jury instructons Okay

10 So thats why rather oo it that way

11 And is on behalf of Dr Desai will you folks be

12 moving for an advisory verdict a5 well or no

13 MR WRIGHT Yes

14 THE COURT All riqht

15 MR WRIGHT Or some counts

16 THE COURT Okay We can do that later All right

17 Turninc to tte jury instructions how would yoL ike to do

18 this Do you want to go through the States that you

19 object to or do you object to any of the ones in the States

20 packet or Ms Stanish how do you think the cost expedient

21 way woulo be to do this

22 MS SThNISH think the best way is to categorize

23 the instructions and starting with the most esoteric ones the

24 criminal neglect offenses then lets adoress the theft and

25 then we can ta about the more general instructions which
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dont thinK theres much disatreement on And so

1SF COURT Okay Well heres how normally do it

MS SURNISH Sure

1SF COURT just start with the State packet and

blan ts czes fine This ones fine Then if we get to one

where you nue an dlternate ore or you have one that you dont

want dl you dont hnk even belongs there then well

disruss

MS SURNISIJ Thats fine My complaint dbout the

10 organiz0tion of the State is it seems to go in the order of

11 the inoictmert So it starts with insurance and then you go

12 to crirninc recTlect And just to me its better to categorize

13 them But ether Wy works You hit them all

14 5F COURT mean its just easer

15 MS STANISH Sure

16 SF COURT oont know whats easier for me We

17 can stdrr with yours ano oo through your packet think its

18 easier to cc wtc the S-ate So Number is fine Two if in

19 these instructons

20 MR WRIGHT ttats Number

21 ITh COURT Number is members of the jury Im

22 just noino ii order

23 MR WRIGHT Oh

24 THE COURT Im not numbering them We can sort them

25 out later
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MR WRIGHT Okay

THE COURT In terms of the numbers Im not

numbering Im ust saying thats the turd one aooording no

theirs Then the next is the whole long indictment which is

numerous pages Okay A_l right Then the next one in the

States paoket is conspiracy is an agreement between to or

more persons Any objecton to that one

MR WRIGHT Yes There is no oonspirdcy oount

Thats substantive corspiracy instruction thats given when

10 it says the crime is the agreement to do something unlawful ir

11 does not matter whether its successful or not

12 THE COURT So youre fine with the conspiracy as

13 theory of _iablity bu not as to substantive offense

14 MR WRIGHT Correct

15 MR SANTACROCE join that

16 THE COURT State do you have another one that is

17 just conspiracy mean clearly theyre entited to an

18 instructon on what conspiracy is Do you offer one

19 defense or State Do you have something ese that

20 MS WECKERLY Well would think theyd want part

21 of this nstruction Maybe they just wact to take out the

22 last line of

23 THE COURT Yeah We can maybe just rewrite it

24 MS WECKERLY for paragraph

25 MR WRIGHT Well and the first mean it says
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To be audty of conspiracy defendant must intend to

commit the crime mean there is no conspiraoy crime here

THE COURT Rioht how about this Just take out

lines through oorspiraoy is an agreement between two or

more persons o- an unlawfu purpose Pm just thinking out

loud here Take out to be gui_ty of conspiracy dnd then

person who icowinoly does any act to further tYe object of

conspiracy is crioir10ll7 wel liable as conspirator so

thats the treo

10 MS WECKOPlY Thats fine

11 TiE COURT However mere knowledge blah blab

12 blah conspK0cy

13 MR SANT4A1ROCE Tudts not blaf blah blah

14 Thats

15 THE COURT What

16 MR SANTACROCE Im just editorializing

17 THE COURT II no Im just sayino do you objact

18 to the next lanouaoe

19 MR SANTAROCE No in favor of it

20 TRE COURT Do you want me to read it

21 MR SANTAROCE leat Tickle my ears

22 THE COURT Elah blah blah Its faster

23 MS WECKERJJ Thats fine with the State if you want

24 us to take out those lires

25 THE COURT Okay How about conspiracy to corrinit
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crime the conspiracy continues So thick the rest of its

fine Well edit it that way Everybody okay with that

MR WRIGHT If

THE COURT Mr Santacroce notwithstanding the blah

blah blahs are you fine witt thdt

MR SANTACROCE Yes excent for the conspiracy to

commit crime the last paracrpu

THE COURT That is what it is theyre conspiring to

commit crime different crime

10 MR SANTACROCE Its okcy

11 MS WECKERLY thick tnats actually really

12 required to have that

13 THE COURT Okay fle next one It is not necessury

14 in proving conspiracy everyone fine with this

15 Okay And then each member of criminal conspiracy

16 MR WRIGHT hdve problems with it

17 THE COURT What are your problems

18 MR WRIGHT Line every conspirator legally

19 responsible for specific intent crime of co conspirator

20 that so long as the specific intent crime was intended by the

21 defendant

22 THE COURT Richt

23 MR WRIGHT dont even know what the hell that

24 means

25 MR STAUDAHER You have to have specific intent
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THE COURT Riqht

MS STANISH Its difficult

MR WRIGHT That so long it doesnt even read

tome

MS WECKERLI vell that shoulo be taken out but

MR WRIGHT v7ha4

MS WECKERLY That sYould be

MR WRIGHT That Oh the woio tuat
10 MS WECKERLY The word that

11 MR WRIGHT Okay

12 THE COURT Riohr Tn0ts typo

13 MR WRIGHT Oka7

14 THE GOURT Au rioht So well delete the word

15 MR WRIGHT Wel object to it mecn even with

16 the word that out an in conspiracy arid youre

17 going no use PThkerton analysis to maRe me co conspirator on

18 specific intent crime just because the other one doing it

19 has the specific intent

20 THE COURT No It says so lono as the specific

21 intent crime was intended by the defendart meanIng that

22 defendant

23 MR WRIGHT What defendant

24 THE COURT So we could rewrite it and make it

25 cleaner you want This is corrert statement of the law
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How about every conspirator is legally responsibie for

specific intent crime of co conspirator so long as the

specific intent crime was intended by the conspirator or

mean by the defendant

MS WECKERLY tuink it hds to be defendant

Otherwise

THE COURT Right Because otherwise its too

MS WECKERLY youre saying that he it has to

be intended by the person you are charging

10 MR WRIGHT It doesnt look clear to me

11 THE COURT Well how mean can rewrite it if

12 someone comes up with clearer way to do But dont

13 mean we cou say by the defendant charged with conspiracy

14 or dont know that that makes sense

15 MR STAUDAHER No Theres no charge of conspiracy

16 MR SANTACROCE Theres no charoe of conspiracy

17 THE COURT Oh by right

18 MR WRIGHT guess its for conspirator to be

19 legally responsible for specific crime of cc conspirator

20 he muso have the specific intent..

21 THE COURT Okay So yoi want for conspirator to

22 be legal1y responsible or to be guilty under the or

23 to be okay Well use legally responsible Or specific

24 intent crime

25 MR WRIGHT Of what are we saying
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THE COURT of Co conspinror

MR WRIGHT Of cc conspirator

THE COURT The first conspirator or..

MS WECKERLY thirk its easier to use defendan

because then youre you Know the sentence Is rrne parcliel

MR WRIGHT Wel_ wrh defendant ae we talking

about

MS WECKERLY You pt

MR WRIGHT mean pmnhlem is we have two

10 defendants here and dont want them thinKing

11 THE COURT Okay How abou this For conspirator

12 to be legally responsible for speIf Ic intent criirLe of

13 Co conspirator the consprator mjst hdve nterded

14 MR WRIGHT Musr odve te soeciflo irtent

15 THE COURT dont know thdt tfat makes it any

16 clearer The conspirator must have the regosite specific

17 intent do you like tha
18 MS STANISH The corspiatojs Ydve to share the same

19 intent the same criminal intent

20 THE COURT No but thats not iloht either

21 MR WRIGHT Yes it yes it is for

22 THE COURT Well mean because yours was

23 MR WRIGHT specific intert crime

24 THE COURT Because what does that mean share the

25 specific intent mean you can both have spec fic intent
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but rhnk thats more confusing

MR WRIGHT Well you have to both if Im under

Pinker-on theory of liability and Im responsible for

co conspirators crime must have the same specific intent

the other fellow had So we both trust have it

MS STANISH think this is like the Solomcn case

or something Uke that and tuen

THE COURT How about this Oh uao good idea

think which generally means no one likes it Okay Hcw

10 about for conspirator to legally responsible for

11 specific intent crime of co conspirator botri conspirators

12 must have the requisite specific intent

13 MR WRIGHT Yeah

14 MS STANISH Thats nood idea

15 MR SANTACROCE Yay

16 MR WRIGHT Yay Thats it

17 THE COURT Does ttat work for rhe State

18 MS STANISH like it

19 THE COURT State does that work for you

20 MR STAUDAHER Coulo you read it one more time Your

II Honor

22 THE COURT For conspirator to be legally

/3 responsible for specific intent crime of coconspirator

24 both conspirators must have tie requisite specific intent

/5 MS STANISH Thats perfect
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MR STAUDAHER think thats okay

THE COURT Okay Ard tnen well t0ke out the more

confusing language of lines through

MR WRIGHT Good

THE COURT Okay Am tuen the other is fine the

lst lines through 11

MR WRIGHT Yep

THE COURT Evidence that oesom was In the company

or associated with one or more otner peisons is eveiyone fine

10 wirh that Instruction

11 MR WRIGHT Hang on one sec The ast sentence

12 dont understand however you are instucmd that presene

13 companionship nd conduct betore ourlno Cr Jter the offense

14 are circumstances for which ones partici at on In the

15 criminal intent may be inferred don even know what the

16 hell that means How tYe hell do you partcpate in the

17 criminal intent Youre either corrrclttlro tne

18 participatino in the crime or youre not

19 TRE COURT Well were ooic tm to make these

20 cleax to an ordinary person were noing be here days and

21 days because these are the irstnuctlons tY0t Y0ve been

22 accepted and theyre terrbly written Theyre mean

23 shouldmt say that because members of ftc Supreme Court that

24 may be reviewing this may have been involved in writing them

25 The truth is fteyre really confusing and theyre

KARR REPORTING INC
23

009040



poorly written But as long as its correct statement of

the law anc in this particular case is not going to mislead

the jury Lke the last one could have then oont think we

need to rewrite everythino to make it what we dli think is

what think is better writing So you Know this one

think is clear enough dont think its prejudicial to

either defenoant So mean its true

MS WECKERIIY

THE COURT Yeah mean its correct statement

10 and its beer accepted so Im fine

11 MS STJ\NISH was just going sugcest instead of

12 one that last sentence in the inferrirg is however you are

13 instructed that the presence oompanionsLip blah blah

14 blah

15 THE COURT Oh dont say that Mr SantGcroce might

16 object

17 MR SMTACROCE Objection

MS STN4ISH Bleep beep bleep uleep From which

19 ones partoipation in the conspiracy may be inferred

/0 THE COURT Is that fine

21 MR WRIGHT Well its logic1 mean dont

2z care if theyre approved When you sracf your head arid say

what the hell does that even mean hows the jury supposed to

24 know

25 THE COURT All right In the conspiracy may be
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inferred Im fine State are you fine with that change

MS WECKERLY Yes

THE COURT All right Where two or more persons are

aoouseo of oonrnitting crime tooethei heir cullt must be

or Im sorry their guilt may be estcbiished is everyone fine

with that

MR WRIGHT object to the List sentenoe that the

State is not required to prove whioh vfetYe the guys an

aider or abettor or principal

10 THE COURT Its conect st0tement of the law

11 State

12 MS WECKERLY That is tne lang 50

13 MR WRIGHT ds0oree its oonect st0tement of

14 the law

15 THE COURT Well without additiora

16 MR WRIGHT Its youre no1- requ red to prove it

17 preoisely so that they oan irrpreorseThv pove that we dont

18 know whioh we dont know wiles the aioer cno abettor and

19 whos The prinoipal

zO THE COURT Well happens all Line tine in

zl mean -aKe the murder oase Two guys go is its robbery

22 murder the victims dead that was the onji cthan person

23 there mean that happens ci the time We dont you

24 know the State two peopie tray have firearms that are later

25 lost You krow they know the went in together they know
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they aided and anetted you know Beyono that mean

thats

MR WRIGHT You dont just throw it up on the wall

as mud and see what sticks This was pled We argued about

it and it was finally pled that Mr Lakeman was the principal

and the aider and abettor was Dr Desai for neinu stingy and

nyeh nyeh nyeh nyeh No blah blah But tris just throws

all that out the window

MS WECKERLY You know were agreeino to an

10 instruction of yours that says that Desai the aider and

11 abettor so dont know why were debatino about this line of

12 the instruction because were going to cover it in their

13 instuctons where we say thats the theory

14 MR WRIGHT Oh

15 THE COURT Okay Move on Any person who presents

16 or causes to be presented any statement as part of or in

17 support of claim for payment or other benefits under

18 policy of insurance is this one fine

19 MS STANISH have an alternative Your Honor

20 THE COURT Okay Elements of insurarce fraud

21 MS STANISH Yes

22 MR SANTACROCE And object to it because it

23 doesnt it doesnt mirror what was pled in the indictment

24 MS STANISH And tried to in my draft integrate

25 the falsity in the first element
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THE COURT All right Whats your objection

Ms Stan-ish to the one offered by the S4ate

MS STANISH Well you know first cff ust

generally speaking prefer to have eiements orokcn down so

that Ths easier for the jury to follow for seccod third

And did think It was impurtan beca se This has

obviously neen an issue throuohout the irsur0nre toe

insurance related offenses this issuo of roTh think is

real sThckinc point on all the Insurance offenses c5 Th

10 whether or not the jury has to consider ne v1ue of the

11 services rendered and dino him for the over ayment or whether

12 its the amount of thats ultim0telv on The check

13 And so its what weve been dlscussnc 0t the bench

14 on this subject that the indictment itself puts tois

15 limitation on It and just Generally speaknc you know

16 were nor

THE COURT Im not turnino my hock or yoi

18 MS STANISH Thats all right

19 THE COURT Although Im lTheray turnng my back on

zO you Im not figuratively or

21 MS STANISH Youre not the flisr one

22 THE COURT metaphorically turrino ny back on you

23 What am looking for is NRS 686 SO can reac directly from

24 the statute which have now found here on my oookshelf So

25 Ms Stanlsn heard you Im going to co heres what my
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plan is Im cjoing to read Im going to take it directly

from the statute

MS WECKERLY Okay

MR SANTACROCE Arid my objection for the record is

that tte indictment alleges which which exceeded that which

would have been normal for said procedure

THE COURT Richt Wel thats wAlt scid before

they have to prove what theyve alleged

MR SANTAROCE But thats not in the Instruction

10 MR STAUOAHER Thats not an element of insurdnce

11 fraud as its defined

THE COURT Yeah but you guys chose to plead it

13 the royal you dont know if Mr Mitchell pled who pled

this case

15 MR STAUDAHER It was combinatIon effort but

16 was primarily involved

THE COURT Okay So you are you are taking

responsibility

19 MR STAUDAHER air taking resporsbilty yes

20 THE COURT All right mean you know

MR 57A1JDAHER Factua verments are factual

22 averments But the elements of thie crimes are the elements of

23 the crimes and tnats what were entitleo to

24 THE COURT Right Im going to taLce it directly

25 from the statute The statute says what the statute says and

KARR REPORTINO INC
28

009045



if thas what the statute says then thats tue ltw nd

thats what youre goino to get so

MR WRIGHT Well how do we aruicu ate

THE COURT Well woLld you give me second to look

up the statute mean assuming this cucucoe came from

the statute Do you know offnand State

MS WECKERLY Oh yeah Its cut nd pase of Dhe

statute

THE COURT All right Well were ooing to give

10 them if the defense asks for it were conc tc nive them

11 complete statute If they dont ask for that the we wont

12 have

13 MR SANTACROCE Well would liKe to have that

14 languace inserted in the instruction He hdve suent all this

15 time defending on that exceeding that which wou normally

16 have been allowed for said procedure We have cross examined

17 ad nauseam these billing people about that and thats what our

18 defense is And now to exciuce tue lanquace from the

19 indictment ir the instruction is unfair at best at least

20 THE COURT Yeah mean this pretty much comes

21 directly from the statute

22 MR WRIGHT They diont just file copy cf the

23 statute as the indictment We have noticed the

24 THE COURT Yeah but instruct mean State

zS MS WECKERLY This is the mean this is the
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stutute This is the crime If we say in the factual

averment sorpethino thats not an element of the crirre it is

not somethfno we have to prove to convict someone beyond

reasondh_e doubt of the crime

In addition by statute we are aUowec to amend the

alleou ion to fit the evidence thats adduced at trial

Theres no sbstantial prejudice to them The airr is false

Theres no othe elemen thats required in insurance fraud

understad the ourts still qoing to have to make ruling

10 on the tieft and chtaining money under false pretenses but

11 insurarce fraud is simply false claim

12 T-j5 COURT Heres the deal mean

13 DiR WRIGHT Regardless of they can just change it

14 riqht in toe dole of trial as to what we were put on

15 notice ror

16 TJE COURT Thats separate issue in my mind am

17 not acare of any requirement that the Court rewrite the law or

18 rewrite the instrumions based upon what has been pled in the

19 indictment or the informution So to me you know the

20 oblioa ion is to instruct them on the law that applies to this

21 case cno you oo directly from the statute that is the

22 law

23 So ths seems to pretty closely or exactly mirror

24 you know this mean just looked at it quickly but

25 mirrors the statute I\rd so to me that is the instruction on
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the law who Tm going to give tnem Like saId Im not

aware of any requirement that the Court then say but its pleo

this way and so to rewrite the stQtute whioh it sounds kind

of like whct youre asking me to do

MR WRIGHT Im askinq if you oive an nstructlcn

that frey nave to approve what they alleoed in the inoiotment

If they sy murdered Bill Jones and they ooae ano prove

Sam Smith you ont just say the riurder statute says murder

tough luok Mr Wright This

10 THIS COURT Mr Wright thats separate issue as

11 opposeb to tbe instruotion Im going to oive Rout now were

12 on the instrotions Im telling you Im rot oong to rawrlre

13 the instruotion to oonform to the pleading Im goino to ulve

14 the instruotlon on the law whioh is my unoerstandino of wuat

15 have to do This is the instruotion tYat oomes directly

16 from the statute and that is the instruotion Im goino to

17 qive

18 Now there is another ssue ano that is theIr

19 oblIgation to prove what has been pled We will get to thdt

20 other issue hut don think the approprate tame to debae

21 that is whetber or not this is the statute Now dont have

22 proposed alternative other than the one thats been provideo

23 by Ms Stanish think that that basically what youve

24 done is youve taken what theyve pled and youve made it into

25 an element of the orime of insuranoe fraud
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MS STANISH Correct And separate and apart from

my first cement which understand Your Honor is saying you

dont want to put the to wit part in it but wdnted to

clarify the materiality elemert as well as the reliance

elemerr wtich think is implicit in the statute itself

MS WECKERLY Our instruction says material

TUE COURT It says material

YS SURNISH As well as my fourth in you know

fetter out tre specific intent element just like

10 think its clearer to the jury to break cown the elements

11 rather ttn put it in paragraph form just wanted to make

12 sure tYe cry was awaxe of the specific intent eement axid

13 thats why put in the broke it down in those three latter

14 elemens wuich think are accurate but just more cleaxly

15 stated for tfe jury

16 THE COURT Well you can break it out in your

17 arcuinert you choose to do it tuat way But Im goino to go

18 with tte statute

19 MR WRIGHT So thats denied because its an

20 incorrect statement of The law

21 THE COURT Well its denied because it changes the

22 languace of the statute And to me obviously if we rely on

23 the statute thats correct statement of the law So

24 MR WRICHT Okay What is this nstruction thats

25 the States that simply
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THE COURT It comes directly from

MR WRIGHT WeF want the entire statute If all

youre doing is giving hem tte statute just read them the

statue

THE COURT Well theres lot in the stotute thas

not necessarily relevan

MR WRIGHT dont ccre If all were doing is

tellinc them what the law is nd ignorino the elements then

put in the wno_e statute

10 MR SURUDAHER Were not ignoring the elements The

11 elements are pcrt of what

12 MR WRIGHT Right

13 MR STATJDAHER is the actual subnitted

14 instruction

15 MS WECKERLY The statutes pretty long mean we

16 can pu the wicle thino bLt it doesnt all apply

17 THE COURT Well oont know what

18 MR WRIGHT Well read the indictment too

19 THE COURT Yeah Im not reading the ndictment

20 too Weve already saic that you dont want the indictment

21 read

22 MR WRIGHT Im going to take it hack now Im

23 finding out now Im findinc out all were going to do is

24 tell them the aw and the only way Im going to get what was

25 alleged out is trmough the indictment Ive never been in
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case wfere you dont plcao where you cont tell the jury

the elements of what the offense are as pled If its

riurdered Bll Jones you put Bill Jones

TUE COURT Real_y

MR WRIGHT If ts intent to cefrauc Bank

IdE COURT tiats very interestng to me

MR WRIGHT of America

COURT Bec0use in tue dozens of dozens of murder

trials that have hone It never says murder is the unlawful

10 killinc of 511 cnes or Sam Smith or whoever it is Its

11 just regular murdei irstruction these are the elements of

12 murder So you know

13 MR WRIGHT You guys do it different

14 TSE COURT mean cc it different tian what

15 mean was DA as 50L well know and appeared in front of

16 you know numerous judnes ano we never wrote it out specific

17 to than So to sucoest that Im doing some isolated thing

18 thats totally you know rogue from what everybody else in

19 the Eichrh is dome Is rot accurate based on my experience as

20 lawyer appearine in fiont of numerous judges Not just one

21 or two but numecus juoges

22 So you know dont know what they do in the

23 federal system out were in the State court now

24 MS STANISH dont see Your Honor that theres

25 statement clear statement in tois regurgitation of the
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statute that reflects the intent tc defraud clearly

MR STAUDAHER Thiro me the statement Knows tha

the state or the presentation of the statement knows that

the statement conceals or admits facts or contains false or

misleacIrig information concerning any material fact of that

claim

MS 5TAHISH That doesnt address the Intent to

defrauc

THE COURT Well Its not in there

10 MS WECKERLY Its rot in the statute

11 MR WRIGHT Right Thats what Scalia said in his

12 dissent where can sa materially somerhng wrong like

13 tell tYe loan officer tYat the think your children are

14 heautifu1 there and Im lyiri to him and dont because

15 theyre ugly kids

16 THE COURT Yeah Bt tnats not materIal to your

17 loan application whether hIs kId is fat or skinny or ugly or

18 pretty or you know looks like the mailman or looks like him

19 or whatever Thats no material

20 MR WRIGHT That Isnt they said that was the

21 intent to defraud element that have to be doing it have

22 to be maKing the false statement with the Intent to defraud

23 THE COURT Yeah But if you read from the statute

24 where is that the statute So give me some caselaw then

25 that tells me to give another instruction Other than just
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you two sayirg tndt we want another instruction give me some

authority If you give me some good authority that this is

not nood fist-uction or that Its something needs additional

explanat on then Ill five you another instruction

MS SURNISH To me fraud is fraud and fraud

require is specific nterit crime that requires intent -o

Oeflduo Its just that fundamental to me And

unuers ario

MR WRIGHT He find cases that say intent to

10 defiauo unirtellicihle

11 THE COURT No mean it has to be insurance fraud

12 Mr Wrott Wnile you thnK its all so silly but you know

13 thdts the  rpose of subrrdtting dnnotated jary instructions

14 when we settle jury insructions Thats the purpose of it

15 And yor annotticn is to the statute Well fine looked

16 un the statute and it says exactly what the State said

17 MR WRIGHT Okay Well if your ruling is there is

18 no intent to defraud element fne Leave it the way it is

19 THE COURT No rot ruling that Im saying that

20 if you read the

21 MR WRIGHT Okuy Then where is it

22 MS SURNISH dont think Your Honor that the

23 statutes in oeneral always define the mens rea thats

24 necessary to convict someone and just think its so

25 fundamental th0t when you deal with fraud you must have am
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intent to defraud Its you know common law It is

specific intent off is specific intent offense And

know that the statute may not say it but Its implicit in

fraud

And do believe teat somewhere maybe it is in the

States theft or larceny somewhere in here you do have The

State noes have the defintcr of intent to defraud But

just ts cantainly not absent from the insurance fraud

statute ever though its not the LCD dIdnt put it in the

10 statute tself

11 THE COURT Does the State want to be heard on this

12 mean..

13 MS WECKERLY We tracked the statute Barrino other

14 authority dont know what else we can put in There isnt

15 lot of deviation from exactly what we wrote Its

16 knowinc Its knowingly mean thats what it says

17 submit-ing sometning false dnd misleadino on any fact matelidl

18 to an insurance claim basIcally Thats this mean thd

19 is what says and Think we tracked the language of the

20 statute in the instruotior

21 THE COURT Well mean obviously or the ones where

22 you get paid the same thing it wouldnt he material Thats

23 your argument Its not material if theyre getting the same

24 amount of money whether ts 3i minutes or 15 minutes or 32

25 minutes or whatever How is it then thats not material so
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All rlgnt You Know if you want to rehash this one

with you know 0dditiona_ aroument well let you But for

right now the one that mirrors the statute is going to be the

instruction

MR WllOhT Okay And is

ThE COURT es move on person who performs any

act or neg1ects cFV outy

MR WRIGHT Or the last where do we lock them into

whats pled

10 MR SANTAROCE Were going to ask Im going to

11 ask for an instmnction that says that the State must prove

12 whdts pled in tne indictment

13 MR WPJOFT mean Im not arnung with you on the

14 last one Im just sayino mean you said Were not there

15 yet Mr Wricht ann so never saw it in theirs Like they

16 pled willfilress for the willfully ann Knowingly in the

17 indictmert Okay On he nsurance fraud If they dont

18 want to call it intent ou draud well gre definition of

19 willfulness then

20 mean then hdve to Ill net the ntent to

21 defrauc tflrough what tiey pled througf willfully What you

22 plead youre locked into and were just ignoring what they

23 pled Theres no willfulness instructior in here

24 THE COURT Well then submit willfulness

25 instruction
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MR WRIGHT Well submitted one that thought

are correctly stated the elements and components of the

offense including an intent to defraud which is necessary

for any fraud case So what we proposed is dont see

single thing in our proposed instruoflon that is in error or

wrong

MS STANISH Ano cant Im strapped to cite

additional authority because dont believe theres lot of

Nevada law that interprets this statute ut all and thats

10 goino to youll see Your Honor become even more of an issue

11 when we get into the criminal neglect statute so

12 THE COURT All right Well lets just move on

13 mean well hold this you Know in abeyance but for right

14 now Im giving the one that mirrors the statute

15 All right person who performs any act or neglects

16 any duty imposed by law everyone fine with this Okay

17 MS STANISH Now ttis is

18 THE COURT Whats your objection

19 MS STANISH Wed you know know it regnrgitates

zO the statute but you know as we have briefed in the past

21 when we dealt with the va idity of the indctnent we must

22 cake sure we define these terms for the jury so th0t they are

23 not convicting our clients of ordinary negligence And we

24 discussed at length before coming here Your Honor these

25 THE COURT Do you want definitdn of reckless
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MS STANISH We what Id sucgest we

THE COURT as opposed to croinary negligence

MR WRIGHT We proposed

THE COURT Im happy to nive trat

MS STANISH oont thinK ee teat far apart We

spent about an hour talkino abc.ut Ou pcposed instructions

Both parties agree that we must define fir tee jurys benefit

the appropriate mens rca weich we both acree is

consciousness an awareress rf fisk We have dispute

10 whether that needs to be substntia risc

11 But just to get to wrat ve acee on Your Honor we

12 agree that to distinguish criminal neclert from ordinary

13 neglec its necessary to define the mens rca ds an awareness

14 or consciousness of risK anc tee cnarous disregard of that

15 risk

16 THE COURT Reccird of tht fisk ard ar act taken

17 anyay

18 MS grANISH So we started what we did Your

19 Honor if you could maybe jrp to cur instructions because

20 THE COURT Is this elements of recKless

21 endanqerment

22 MS STANISH First we stcirted just to be

23 MR WRIGHT What numbefi

24 THE COURT What do you want me to look at

25 MS STANISH auess cts just start with Number
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because the State agrees

THE COURT Cases civil cases distinguished

MS STANISH Correct The parties are in agreement

with the exception that the State would liKe to see deleted

and we dont have an objection to this ceete the sentence

that ends at lne through 11 In civil case for example

the plaintIff need only prove the case preponderance

of

THE COURT Yeah Ive never heard ore well

10 actually fave

11 MS STANISH Its from Michigan

12 THE COURT But more likely thar not is te ay we

13 define it So well State youre fine with giving civil

14 cases cist ncushed deleting the sentence beqinning on line

15 and enaing at me 12

16 MS WECKERLY think we wanted to keep in In

17 criminal case the defense

MS STANISH Right

MS t4ECKERLY tas no burden of proof at all and

zO the prosecution must prove its case beyord reasonable doubt

21 That can stay In Its just the civil

z2 THE COURT dont see that

23 MS STANISH Its that one phrase Can approach

24 Ill just show you

z5 THE COURT Oh see
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MS STANISH Okay You got it

THE COURT So you want In crininal case see

it he defense has no burden of proof

MS WECKERLI Rght

THE COURT Thats fine

MS STANISH Okay Now thuR \AL were

THE COURT liKe do you like no nurden of proof

at all or just no burden of proof

MS STANISH At all

10 THE COURT At all Okay

11 MS STANISH Never ever turk we in

12 agreement on our InstructIon wnini nisico ly noes dc from

13 the statute which is much more detailed hdl te Fn M0r

14 statute

15 THE COURT Okay This is elemens of urirrinal

16 neglect

17 MS STANISH patient

18 THE COURT Im sorry

19 MS STANISH CrIminal neglect pllient

20 THE COURT Rioht

21 MS STANISH Ano what we did here was inteqrte the

z2 various paraonpns from the statute and added the mens rea

23 element in you see ic present in the fourth eement

24 THE COURT Defendant must have been awne or

25 cognizant of the substantial risk of harm presented by his act
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or 0duission

MS STANISH Yeah And that should probably

conscious rather than cognizant

THE COURT Because youre afraid they wont know

nt rognizant means

MS STANISH dont know dont know Im not

cuon-izanr of what the jury is thinking at any given time

MS WECKERLY Our objection with that the statute

hnesr say substantial so

10 THE COURT So you just want the defendant must have

11 ben aware or conscious of the risk of harm presented by his

12 cr omissions

MR STAUDAHER Of risk of harm presented by his

14 aions and that would be lires 12 14 and 17

15 TSE COURT Defense

10 MS STANISH Do you want to adoress th0t

17 because

18 MR WRIGHT Go aheac

19 MS STANISH guess Your Honor this was

20 edlly dfficut to figure out especially the Fan Man

21 stdtute and relied significantly on the State of Maryl0nd

22 which Has more developed booy of law on reckless

23 endangerment And think its important to keep substantial

24 in there because we ant to avoid prosecuting people for

25 mistakes orciinary negligence and things that are not
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foreseeable or things that are freak reswts And

THE COURT Then why dont you instead of t0king

doing substantial you could add foreseeabllity element

Like you would have

MS STANISH Well and have chat

MS WECIKERLY Thats in that satute

MS STANISH And you know

THE COURT Whats that

MS STANISH Thats in the actua statute

10 THE COURT medn like you would have civil

11 case liKe that the risk of harm had to be foreseedble

12 MS STANISH And agree that reeds to be

13 MR STAUDAHER Its in there the third line -he

14 third element already

15 MS STANISH in there because you know we h0d

16 discussion this issue going to come up

THE COURT Yeah It is on the third th0t it Is

18 foreseeable

19 MS STANISH Right And just to kino of cddiess as

20 we speak snout this the Fan Man statute the State has an

21 objection with me including tfe foreseeabiity ement in

z2 there and think

23 THE COURT No they dont seem to They were fine

24 with that

25 MS WECKERLY No
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MS SThNISH Yeah they do

MC WECKERLY Were on criminal neglect right now

ICE COURT Oh okay see

MS SThNISH just kind of to

ER SURUDAHER Coulo we just stay with this one

and

MC STMJISH Al rioht

THE COURT Yeah thInk thats easier Lets go

one by one You two keep

10 MS SURNISH Judge

11 THE COURT keep trying to go from one mean

12 ics too confusing Lens go one by one and HEen you know

13 oIobl prncipes well arg-ue Alter because otherwise..

14 MS SThNISH understand

1k MR STAUDAHER But the statute does not it only

i6 says rsK mean it ooesrt say it doesnt qualify the

17 amount of risk

18 THE COURT Ann you alredy have foreseeability

19 MR STAUDAHER Correct

20 MS WECTKERLY Rbyht Thats from the statute

21 MS STJ\NISH Your Honor if could

22 MR STATJDAHER So we need risk upon

23 MS STRNISH draw your attenton

24 MR WRIGHT Where does it say risk

HE MR STAUDAHER Thats what Im proposing
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MR WRIGHT vThere does it say that in the statute

MR SPAUDAHER based on that In your thing

MS WECKERLY In your proposed

MR STAUDAHER cr your substantial risk

MR WRIGHT Oh

THE COURT They say The risk

MR WRIGHT Okay Well thought he said

THE COURT He dd like the

MR WRIGHT duree

10 THE COURT Wbatrs that

11 MR WRIGHT agree the

12 THE COURT Because then weTh then

13 MS STANISH No Tleyre fussino cbout the

14 substartal risk

15 MR WRIGHT understand Right

16 MR SURUUAHER okay with changinc tc they

17 the ratner

18 THE COURT The

19 MS SURNISH heres where I..

20 T4E COURT Although it says proper regard for

21 danger to human life or indifference So to me that suggests

22 substantai even though it dcesnt say substntii niean

23 your disreqard has to be for human life not giving somebody

24 paper cut Now here we can just mirror the language of the

25 statute
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MS WECKERLY Im rifle with that

THE COURT Bun mean think if its danger to

human life th0t is substantial

MS WECKERLY No No The risk doesnt have to be

subst ant a- The hce
TIE COURT Oh rloht The

MR SURUDAHER The harm

TIE COURT The ban has to be

MS KECKERLY The harm has to be substantial

10 THE COURT Rioh

11 MS WECKERLY TYe chances of something bad happening

12 does not h0ve tc ne substantial

13 MR WRIGHT Eel it can just be

14 ThE COURT Wh5 cont we put

15 MR WRIGHT one in rdllion

16 THE OUT of the risk of substantial harm

17 mean jr we move substartal

18 MR STAUCAHER No Thats

19 T-IE COURT Because you want to say its of

20 substanta risk It doesnt say that w0srt reading it

21 right The 5arm nas to be substantial or the rsk of the

22 harm has to be risk of substantial harm not

23 substantIal risk of any harm

24 MS WECKERLY Rlght

25 MR STAUOAHER Right
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MS WECKERLI And then

THE COURT So basicaly the problem as see it Is

with the placenent cf the wore substantial The risk of

harm has it has to be risk of substantial harm not

substantial risk of any harm

MS STANISH jrJ 

THE COURT Do you see the difference mean it

doesn have to ne substantio risk of causing paper cut

It has to ne risk of causinc substantial harm serious barn

10 MR STAUDAHER Right But that is thats

11 actually sepcte part of what we have to prove Its

12 almost two elements combined in one tha theres risk that

13 they have to perceive They operate in oisregard of that

14 risk it causes narm and tnen we have to prove th0t that harm

15 was substantiaH

16 THE COURT Rioht

17 MR STAUDAHER So that would be combining two

18 elemens if we do it that way Because the sixth element thd

19 she has isted tuere is the act or omission proximdtely caused

20 substantial bodily haLm to another persor Ano theyve asked

21 that that not be in lesser included which would not include

22 that particular element

23 THE COURT So what do you want State

24 MS WECKERLY Well we

25 THE COURT What are you asking for
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MS WECKERLI Kere asking to tracK the statute

dont mind aodlnq pieces of it but dort think substantial

needs dont mind dddirg some pieces of their

instruct ou but don think sunstantial risk is really

their stdtute

ThE COURT VThdt uboLt if we say he oefendants act

or omission must have picsonted risk of substantial harm

that is foreseeaoie to ieasonable pe son Four the

defendan must Yave herr d\are or conscious or the risk of

10 substanta harm preenec ny hs act or omissions Fifth

11 the defendant must have doted in conscious disregard to the

12 risk of hart dnd oust not have acted as result of

13 inatterton mistaken rbcment or misadventure

14 MS WECKERLI OKaV

15 MR SANTAROCE T1 good with hat

16 THE COURT Mi Sntdcroces good

17 MS WECKERLY Youre saying three tour and five on

18 theirs

19 THE COURT Rctr

20 MS WECKERLY OKay

21 THE COURT If you want to use rheirs

22 MS WECKERLY would rather use the statute and ado

23 in thar because the statjtes the statute and so think

24 were safer adding in what they want added into the statute

25 THE COURT Were safe doing whatever the defense
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wants

MR WRIGHT Right

THE COURT But mean dont can give it

that the way Ive just modified it or can cive the statute

and ado somethng

MR SANTAROCE Id prefer the way you just did it

MR WRIGHT do too but stil think it has to

subsartial risk

THE COURT It doesnt scy that in the statute

10 though

11 MR WRIGHT Its risk if Im going u6 in 35

12 but thats trivial risk TYis is criminal negligence

13 THE COURT Yeah but Its misk of substantial

14 harm

15 MR WRIGHT No

16 THE COURT So if youre no wed thats how

17 MR WRIGHT have to be ognizdnt of

18 THE COURT Yeah but was except

19 MR WRIGHT genune risk

20 THE COURT Excuse ire

21 MR WRIGHT

22 THE COURT Excuse me If you oo to the second

23 element if youre drivino 36 in 35 mile per hour zone that

24 is not aogravated reckless or gross So you include the

zS whole thing then your example doesnt fit under subpart
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because how is going 36 Bit going 70 you n3\e risk of

substantal harm to somebody

mean its jus ike okay you know if cross

against the light and Im peiestridn Im riskng my cwn

safety and even though Im atng maybe it reck_ess disregaTh

for my own safety Im ro cicatinc subsautia risk of

substantial farm to anybocu Ise mear was cow or

deer or somethng that woL ct me The case

MS STANISH Its better than lust tracking

10 statute that doesnt cortcin mets rca mean you go

11 WRIGHT Id no with the way yoc sad it

12 MS SThNISH If lou no with the arqument that you

13 have to regurgltate the statute wher you cet tc toe Fan Man

14 statute forget abouL it becaane its so poorly written

15 THE COURT Okay nd Vs Stansu can we please

16 stick

17 MS SURNISH Wel taxe it Your Honor

18 THE COURT Okay Im accu to leave toe bench and

19 rrke you folks work it ou because Ive reaoy said lets go

20 one by one

zl MS STRNISH No appraniate what youre doing

22 Your Honor think your modifc0tion is better tnan what the

23 State was suogesting

24 MR WRIGHT Yes We take wfat you said

25 MS 5TANI5H Yes
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THE COURT Okay Lets go one by one and stop

saying oh weU if you do this

MS STI\NISH Ali rieht Okay

THE COURT in ones ahead that we havent even

inoked at yet then theres proolem there Lets do it one

by one What

MS WECIKERLY just need urderstand whnt the

edit is

THE COURT Okay If loure fine wtr this the

10 defendant must Number we it stars with three

11 MR STAUDAHER Number

THE COURT The defencants act or omission must have

13 presented risk of substantial harm that Is foreseeable

Four -he defendant mus have been aware or ccrscious of the

15 risk of substantial harm The defendaot must rave acted in

16 conscious disregard to the risk of substantial harm and must

not have acted as result mi ln0ttentior mistdken judgment

18 oi misadventure

19 MR SANTACROCE It good with that

zO MS STANISH Yeah we are too

21 MR SANTACROCE Does that replace

z2 MS WECKERLY But wrere are we putting tiat

z3 Like

24 THE COURT where just said to 00 it Whats

25 your dont understand you
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MS STANISH Insteac of modifyinc ilsk it is

modifyinc harm

THE COURT Mocifyinc harm Whats your cpestion

Ms Weckerly

MS WECKERLY How is the beginnirc cf the

instucton going to read

THE COURT how whd on ou wdnt it to read

MS WECKERLY would put -The Yiee sour and five

of theirs under our because thinK trts al the mental

10 state elanation

11 THE COURT Okay

12 MS WECKERLY Or Ic put for 0nc five tiere

13 because the third one is the fcreseeLlli wich we ccvered

14 THE COURT Okay have of ycus Well dont

15 have yours in the same order coino

16 MS WECKERLI Yes Ours starts professional

17 caretdker

18 THE COURT All right

19 MS WECKERLY OKay So professional caetake who

zO fails provide such service or care okay And then we have

21 the act or omission is acgavateo reck ess cr cross We

22 could put like comma meaning nd ther go to their Number

23 the defendant must have oeen aware of the risk of

24 substantial harm committed ny his act or omission and then

z5 their Number
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THE COURT All right Heres what youre going to

do Youre ooing to prepare the one off yours the way you

want it with the ohanges

MS WECTKERLY Okay

THE COURT And then well have this And then well

decide at some future time whioh one were going give

MS WECIKERLY All right

THE COURT Because were not qoiro to sit here you

know finessing where perioc goes Okay So Ms Weckerly

you do what you think should be and then we have

11 Ms Stan1ss

MS WECKERLY All right

THE COURT Lets move on

14 MR SANTACROCE Did we leave aff toat person who

15 performs any aot

16 THE COURT Were on that now person who performs

i7 any act or negects any duty irrposed by law in wIlful or

18 wanton o1sreoard

JC MS WECKERLY They want to add in the reckless

zO mental state and thats fine wltn us

/1 MR WRIGHT Where are you

z2 MS STANISH Ive lost our place Wtere are we

2u MR WRIGHT Are we on ours

24 THE COURT No

25 MR WRIGHT Where are we
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THE COURT Were using the Stares as our guide

Then as ones come up from the defense packet tOdt are

alternative to that or in addition to those we go to the

defense packet So right now were on tYe tnree linc

instruct on person who performs any ac or negIerrs any

duty imposed by law in willful or wanton osreord of the

safety of persons or property is guilty be

MS STANISH Is that your fan is that the ben Man

statute

10 MS WECKERLY Yes

11 PR STAUOAHER yes

12 THE COURT And theyre fine wi-h tc..t the mental

13 elemen So which one from the defense p0cket is th0-

14 MS STAJJISH That is our number

15 MS WECKERLY The defendant must have been civcare or

16 conscious of and see we have disacreement The want

17 substartai risk of harm and think tha Th0t is not eguired

18 under hs statute But have no nrohlem witf outtino thar

19 they must be aware of conscious aware or corsciojs of the

20 risk of harm presented by that

21 THE COURT oont have that ore Its

22 MS WECKERLY Theirs is

23 MS STANISH Ours is page

24 MS WECKERLY They have elements of reckless and

25 danger
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MR WRIGHT Its Number isnt it

MS STANISH Yeah On page

THE COURT Okay Page And youre fine vdith

addino

MS HECKERLY Or the defendant must have been aware

or onscLo3s of but oont want it to say substantial risk

THE COURT Of the risk of substantal harm or is

that not

MR STAUDAHER Theres no substartial

10 MS WECKERLY dont think thats required in this

11 statute

Iz MR STAUDAHER in this statute

THE COURT Okay

i4 MR StmAUDAHER Thats one of tfe dfferences Itween

lR the two

TUE COURT Ms Stanish would you ne fine with that

17 change

18 MS STANISH No think you know the vay

19 look at 4-his your Honor is we are we start with basic

20 tort neo icent

21 THE COURT Richt Thats righ

22 MS STANISH concepts and then we bump it up

23 notch

24 THE COURT Its right

25 MS STANISH And that notch gets burrped up obviously
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with the mens rea being added but it also gets bumped up witY

the extent of the neglicence gross aggravated and that the

you know we dont criminally prosecute someone for engaging

in onouct that does not present that presents mlnoi risc

of sort or maybe an unforeseeable misk

just think its look at these two

offenses guite frdnkly as being in the same family

theyre oriminl neglect offenses And it doesnt m0ke sense

to me -hat just because the criminal neglect of pdtient

10 statute LCD put more work into defining it thar the odsino

11 attorney who drafted the Fan Man statute think we should

12 educate the jury on

13 THE COURT So basicaly what youre seekino to do

14 to sort of insert the tort elements

15 MS STANISH And thInk it makes sense ui Honor

16 to have it comparable to the neglect of patient sttare tha

17 you know when webe talkng crminal neolect in tie Fan Mdn

18 statute it should be in the same it should hare the same

19 basic elements that are maybe better defined ii the riminal

zO neoleo of patent statute

21 just it doesnt rrke sense to me to soy that

22 somehow the Fan Man statute is different degree of oiiminal

23 neglect between the between civil tort and criminal neglect

24 of patient theres yet another degree of criminal negligence

25 Its so confusing as it is that think its important not to
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confuse the jury and to you know and obviously were

tredirg new trails here as we often do

Bit just feel like the two criminal neglect

stctutes stoLid share the same degree of rIsk that weve

0Thedy olscussed in the previous stdtute

T-IE COURT State

Mi WECKERLI just dont think tnose are elements

con hnk the risk has to be substantial It doesnt sdy

it has to me foreseeable But there is recklessness

10 stanord and we dont have problem with that Its adding

11 these other elements that dont seem to be present in the

12 statute

THE COURT All right

14 MR SURUDAHER Arid we are talking about two

different felonies One Is felony ones felony But

16 tferes reason why theres difference between the to

17 statutes One is lesser penalty than the otYer

18 THE COURT All riqht Ms Weckerly put together

19 sama as said as the last one using yours what youre

20 wIll no to inciude from the defenses proposed and then vell

zi look h0t when you get that done

22 MR SANTACROCE Can get definition of willful

23 ano wanton

24 MR WRIGHT And reckless

25 MS VQECKERLY Well thats that is mean
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thats what the recklessness is going to be right mean

thats willful and the defendant must have been awdre or

conscious the risk

MR WRIGHT No

MR S.NTACROCE No

MS WECIKERLY of harm and disregard

MR WRIGHT What does wanton mean ano what does

reckless mean

MR SANTACROCE meres stock nstructicn about

10 that

11 THE COURT Why dont you pull it

12 MR SANTACROCE Ct gosh

13 THE COURT Well thats what youre supposed to do

14 when we settle jury instructions look at what they have and

15 look at what we have So now we tiave to find it

16 MR SANTACROCE Well you don have to find it

17 Usually we go through this process make the additions -he

18 Stcte maKes the amendment arid correction and we all get

19 copy Thats my experience of the process

20 THE COURT Which is what Im teluing them to do

21 right now

22 MR SANTACROCE Okay

23 THE COURT But usually its not everybodys trying

24 to rewrite every single

25 MR SANTACROCE under stand thdt
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TEE COURT every single instruction which so far

is what weve had is you folks rewriting every single one

You know osualy theres few minor changes and couple of

major cisprtes

MR SANTACRC Rght agree with that

TSE COURT Eu so tar you know collectively

MR SANTArR0rE But something as simple d5 the

definiion cf willful Afd wanton don think making

burden or it

10 MS WECKERLY Well

11 MR SANTACROCE If you want me to pull it Ill

12 pull

13 MS WECKERLY mecn dont know what you want

14 TUE COURT First oc al they may not have it

15 MR SANTAROCE Okay

16 T-JE COURT Its not dont know if its part of

17 what tYey nave The Court cart check what has out that

18 would pobbiy be from dont even know if we tave any

19 from civIl cases Thats your obligatior when youre supposeo

20 to pepdre

21 MR SANTACROCE Okay

22 Th-iE COURT oont know what all these other cases

23 youre talkirg about where you know everybody else is doing

24 your work for you Id really ove to know what other courts

25 that is
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MR SMJTACROCE Okay Ill pull it

THE OOURT mean happily Ill hear whatever it is

Mr Santacroce

MR SNTAOROOE

THE OOURT ho mean really Where is all this

other work

MR SNTAROOE Ten you can go to Blacks You

can go to Blacks Law Dictionary and get that definition

THE OOURT Well why do have to do that

10 MR SANTAOROCE Im not asking you to do it Im

11 just asking you can we put the definition the instruction

12 THE OOIJRT Im fine vvto putting the definition in

13 the instruction number one Number two row let agree on

14 the definition

15 MR SANTAOROCE Whatever Blacks Law scys will

16 agree to Blacks Law Dictionary

17 THE OOURT Oh okay et me get up and go get my

18 Blacks Law Dictionary

19 MR SNTAROOE Well dont have one

20 THE OOUPT because nobody else din

21 Pause proceeding

22 THE OOLJRT Wil ful voluntary and intentional but

23 not necessarily maliious

24 MR SANTAOROOE Perfect

25 THE OOURI Does anyone have an objection to
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including that

MS STANISH was conq to sucgest because

thought cited this ano was just lockinc for Roby

Nevad0 statute h0s defirition of willfulness

THE COURT Okay

MS STANISH Anc citcd

MR WRIGHT Ycu cited it and saw it

MS STANISH In just trying to find it and dont

know that its in he let ire look and see if got it

10 in my rotes here

11 MR WRIGHT 1s the first one we were

12 lookino at

13 MS STANISH Yeah and think at one point

14 did define it and then integrated it into the element and

15 now dont have it in here Hut did cite the Roby case

16 Theres actualy Nev0c deintlcn of wi lfulness in Roby

17 THE COURT Wh0t ancLt wanton

18 MS STANISH Now actually hnk did quote that

19 from cIvil case in pace lets see Yeah page Lets

20 see And was lookinu too nave attached the jury

21 instructions from Maiylano on reckless endangerment and

22 think there might be same lancuage there But just here

23 it is Yeah Plus we see tfat wanton misconouct

24 involves

25 THE COURT Yeah see that Involves an intention
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MS WECKERLY Willful and wanton is reckless Its

the same tYuing

MS STANISJ-J think probably its kind of captured

isnt it you know

MR WRIGHT Wilful waiton recKless how do you

even read that and deterriOne what

MS WECKERLY Thdts what your orief says that

conscious dIsregard of substantial risk is similar to

civil tort defInition of wanton misconduct in Nevada Thats

10 what you guys cite

11 MS STANISH Yep

12 THE COURT Do you want tc use That

13 MR STACROCE like what you just read on

i4 willful Can you read wanton

15 THE COURT Well except that when you read wanton

16 then mets worse for you Oh no It mets better for you

17 actually Yes wanton is reckless

18 MS WECKERLY Rgnt

19 THE COURT Wanton unreasonably or maliciously

20 riskino harm while beinc utterly indifferent to the

21 conseguences

22 MR SANTACROCE like it

23 THE COURT Willful is voluntary and intentional but

24 not necessarily malicious

25 MR SANTACROCE Im good with both those
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MS WECNERLY Can you pledse roao wanton agdin

THE COURT Okay Wanton d000rding to Blacks Law

Dictionary is unreasonably or maliciously rsking harm while

being utterly indifferent to the conseotienocs

MR WRIGHT Good

THE COURT The first rime rhir1c ve opened this

book

MR SANTACROCE Cn use it ir nt closing

MS WECIKERLY Whi beino utterly inoifferent to the

10 consequences

11 THE COURT Rioht

12 MS WECKERLY Oy So if we oefine those two in

13 the instruction thats whct eve wdnts

14 THE COURT Im fine wtc that

15 MR SANTACROCE Thats what wart

16 MR WRIGHT Did we oefine oid we oefine reckless

17 Is an element of this offense that hdve no be conscious of

18 that

19 MS WECKERLY Isnt that wdntor

20 MR WRIGHT dont know medo h0ve to know

21 that am enoaging in an act that mecn ttere is mental

22 component which isnt in the

23 MS WECKERLY flats wh0t wanton is

24 THE COURT Does anyone want to order pizza

25 Thats kind of joke Its joke but not ready
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Court confers with the clerk

THE COURT Okay Reckless accordinc to Blacks Law

Dictionary is characterized by the creation of substantial

and unjustinable risk of harm to others dnd by conscious

and sometimes deliberate disregard for or Indifference to that

risk

MR SNTACROCE accept that

MR WRIGHT want it

THE COURT All riqht Reckless oisregard conscious

10 indifference to the consequences of an act

11 MR WRIGHT Conscious indifference have to

12 know it

13 THE COURT All right So Ms Weokerly would you

14 try to incorporate the changes weve discussed into the jury

15 instructIon and then submit that and then from that workinq

16 copy if we need to tweak it ittle bi we man But thinK

17 that that would be easier than trying to work off these two

18 things pius oefinitions and everythino So will you be in

19 charge of trying to incorporate that

20 MS WECKERLI Yes

21 T-IE COURT into format that we can then if we

22 want to make few minor chanoes we can work off of

23 MS WECKERLY Oxay

24 THE COURT Okay

25 MS STANISH Youve just created new law Youve
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just clarified the law in Nevad0

THE COURT No necessrilv

MS STANISH Were blazing new trdil Judge

Thats why we need pizza

THE COURT Like said ycue orly wrong if its

the States instruction Well its um Know unless they

decide oh by the way

MS STANISH Al rioht

THE COURT All right Tne nex one if you find

10 beyond reasonaole doubt that the oefenort h0s corirnitted The

11 offense of performance of an unawful act is everyone fine

12 with that

13 MS STANISH wish youd nurrbeied te pcaes Ive

14 lost where

15 THE COURT This is substanially budily narm

16 MS WECKERLY Yes Sorry Yes

17 MS STANISH This very lono thinu

18 THE COURT Once we

19 MS STANISH crossed this all out

20 THE COURT Once we orqanize these tHis should

21 probably go after the orirainal neglect denitions but for

z2 right now

23 MS WECKERLY Thats fine We you know

24 THE COURT Everyone fine Thea the shorter one as

25 used in these instructions substantial boddy narm means
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MS STANISH Well Im sorry You know had

orosseo out the entirety praotioally of that instruotion that

beolns wtn if you find heyono reasonable doubt you are

inst uoted..

THE COURT This shouldnt go in this aoe in the

pacKet

MS WECKERLI know

THE COURT but think the instruoton is

crieo-

10 MS WECKERLY It is

11 MR WRIGHT Whats it saying

lz THE COURT Its basiolly saying you know if you

flrd ttls then you have to see if you find that but if you

dont find trat but you found this then its ths If you

15 find this ano that then its this and that Its

i6 essennia ly

17 MS WECKERLY Its the same with weapon

THE COURT Right Essentially what it is

19 MR WRIGHT This is dIstinguished ano substantial

zO ion what unsubstantial

/1 MS WECKEREY Rght

2z THE COURT No Its just right Its just to

2u say its tois

24 MS WECKEREY And tfen you give the benefit of the

z5 doubt
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THE COURT if its this but not thctt its this

but if its this and that then its this and that Like

weapon or

MS WECKERLY You can have this for both

instructos separately The reason why its long is ause
the substantials on both so its easier just to put it in

one

TiE COURT Rioht Okay Thats fine Ano then he

definition of substantial bodily harm are we fine win tha-

MS STRNI5H cant read this because crossed

that all out

lis just distinguishing the substnticl

from not

Okay All right

Its like lesser greater offnse

Al richty Then thats fine the

Would anyone like cookie

Pause in proceeding

THE COURT Any person wno without lawful cuhcrit\

the theft statute Or this looks like theft by

misrepresentation

MS WECKERLY No Ths is straight theft and

understand theres arguments But this is the theft statute

THE COURT Riaht Yeah this is the everybody
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