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Attorneys for Defendant
Raymond R. Khoury

MARGARET G. SEASTRAND,
Plaintiff,

VS.

RAYMOND RIAD KHOURY: DOES 1
through 10; and ROE ENTITIES 11 through

20, inclusive,

Defendants.

DISTRICT COURT
CLARK COUNTY, NEVADA

DEPT NO. XXX

Defendant, Raymond Khoury (“Khoury™), by and through his attorneys of record, Hall Jaffe &
Clayton, LLP, hereby submits his Reply in Support of his Motion for an order, in limine, admitting all

evidence of the purchase of medical liens, including evidence of the amounts for which the liens were

purchased.
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1 This Reply is made and based upon the pleadings and papers on file herein, the Memorandum of

2 | Points and Authorities submitted herewith, and any oral argument the Court may entertain at the hearing on
3 || this matter.
4 DATED this 31* day of May, 2013.
5
6
7
8
9
10 NevdaBar No.
7425 Peak Drive
11 Las Vegas, Nevada 89128
Attorneys for Defendant
12 _ Raymond R. Khoury
13 MEMORANDUM OF POINTS AND AUTHORITIES
14 | L LEGAL ARGUMENT
15 A, This Court should admit evidence of the purchase of Plaintiff’s liens and amount

purchased as this information shows the true and reasonable value of the medical
16 services rendered.

17 Plaintiff has confused the issue of the admissibility of Plaintiff’s unpurchased liens with those liens
18 || which have been purchased by a third-party. As set forth in Defendant’s Motion in Limine Number 3,
19 || Plaintiff’s unpurchased liens are certainly admissible as evidence of bias. Defendant incorporates the facts,
20 || arguments, and authority cited in that Motion and his Reply to that motion herein. ITowever, not only are
21 | liens themselves admissible, but evidence of purchase and the purchase amounts of any of those liens is
22 || admissible to show the reasonable value of her medical expenses.

23 Here, Plaintiff"s medical providers have ireated on a lien. Iowever, by selling those liens, Plaintiff’s
24 || medical providers have likely accepted an amount lower than the original lien value. In doing so, Plaintiff’s
25 || medical providers have essentially established that the original lien value is actually higher than the
26 || reasonable value of the services incurred—the value which they accepted for the rights to the lien.
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Accordingly, Defendant must be allowed to introduce evidence of the purchase and the purchase amount
of the liens, to show the jury the actual reasonable value of the medical expenses incurred.

In the alternative, Plaintiff must be limited to claiming special damages in the amount of the lien
purchases, and not the original liens. This is addressed more fully in Defendant’s Motion in Limine Number
4 and the Reply in support thereof, both of which Defendant incorporates herein by reference.

In short, allowing Plaintiff recover the higher claimed amount as damages, will place Plaintiff in a
better financial position than she was in before the alleged tort was committed. Such a result would amount
to a denial of justice by unfairly penalizing Defendant and making him liable for costs for which Plaintiff
herself was never liable. Even if the question of liability is ultimately decided against Defendant, he should
not be required to overcompensate Plaintiff by paying her more than is necessary to put her in the same
financial position she occupied prior to her injury.

IL. CONCLUSION

Based on the foregoing, Defendant respectfully requests that this Court issue an order, in limine,

admitting evidence of the liens purchased and the amounts for which they were purchased.

DATED this 31 day of May, 2013.

HALL JAFFE&

4

LAYTON, LLP

STEVENIT.JAFTE
k!/‘o. 007035
 SMITH

JACOB B+¥EE

Nevada Bar No. 012428
7425 Peak Drive

Las Vegas, Nevada 89128
Attorneys for Defendant
Raymond R. Khoury
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1 CERTIFICATE OF SERVICE

2 Pursuant to N.R.C.P. 5(b), I hereby certify that service of the foregoing DEFENDANT’S REPLY

3 | IN SUPPORT OF MOTION IN LIMINE NO. 7: TO ADMIT ALL EVIDENCE OF PURCHASE OF

4 | LIENS AND EVIDENCE OF THE AMOUNTS FOR WHICH LIENS WERE PURCHASED was

5 || made on the 31* day of May, 2013, by depositing a true and correct copy of the same by U.S. Mail in Las

6 || Vegas, Nevada, addressed, stamped, and mailed to the following:

7

Richard A. Harris, Esq.
8 RICHARD HARRIS LAW FIRM
801 S. Fourth Street
9 Las Vegas, Nevada 89101
Attorneys for Plaintiff
10
11
(/ - i e e -
13 An Employee of
HALL JAFFE & CLAYTON, LLP
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
4
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Attorneys for Defendant
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MARGARET G. SEASTRAND,

VS.

RAYMOND RIAD KHOURY; DOES 1

Plaintiff,

Electronically Filed
05/30/2013 04:55:22 PM
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO. A-11-636515-C
DEPT NO. XXX

DEFENDANT’S REPLY IN SUPPORT OF
MOTION IN LIMINE NO. 4: TO LIMIT
PLAINTIFF’S PRESENTATION OF PAST
MEDICAL SPECIAL DAMAGES AT TRIAL

through 10; and ROE ENTIT th 11 throubh TO AMOUNTS ACTUALLY PAID BY OR ON
20, inclusive,

Defendants.

BEHALF OF PLAINTIFF

Date of Hearing: June 6, 2013
Time of Hearing: 9:00 a.m.

hereby moves in limine for an Order limiting Plaintiff’s presentation of past medical special damages at trial

to those amounts actually paid either by Plaintiff or on her behalf as compensation in full for the treatment

Defendant, Raymond Riad Khoury, by and through his counsel of record, Hall Jaffe & Clayton, LLP,

rendered to Plaintiff by her treating medical providers.
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This Motion is made and based upon the Memorandum of Points and Authorities attached hereto,
the papers and pleadings on file herein, and any oral argument the Court may entertain at the hearing on this
matter.

DATED this 30" day of May, 2013.

HALL JAFF LAYTON, LLP
/

EgA:OB B.LEE

evada Bar No. 012428
7425 Peak Drive

Las Vegas, Nevada 89128

Attorneys for Defendant
Raymond R. Khoury

MEMORANDUM OF POINTS AND AUTHORITIES
L LEGAL ARGUMENT
A, Neither Proctor nor Nevada statutory law prohibit this Court from limiting
Plaintiff’s presentation of her medical special damages to those amounts
actually paid out.

In his original Motion, Defendant established that the collateral source rule has no bearing on those
amounts billed by Plaintiff’s medical providers but for which Plaintiff never incurred liability. This is due
to pre-existing agreements between Plaintiff’s medical providers and her health insurer under which
Plaintiff’s medical providers agreed to accept lesser amounts as payment in full for their services. Thus,
Plaintiff should be limited to recovering those amounts for which he has incurred actual liability, i.e. the
amounts accepted by his medical providers as payment in full for their services.

In support of Plaintiff’s opposition, Plaintiff cites to the Nevada Supreme Court’s decision in Proctor
v, Castelletti, 112 Nev. 88,911 P.2d 853 (1996). Plaintiff correctly asserts that the Proctor court established
a per se rule that “[bars] the admission of a collateral source of payment for an injury into evidence for any

purpose.” Id. at 90, 911 P.2d at 854 (emphasis added). However, amounts billed by medical providers but

not paid by Plaintiff or her insurance carrier are not affected by this rule, because they are not “collateral
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sources of payment.” They are not “ payment” by definition, as no one ever paid or was responsible for
paying those amounts. They are admissible despite the collateral source rule.

While no Nevada case or statute expressly supports this position, no statute or published opinion
expressly rejects it, either. The California Supreme Court, however, has expressly adopted the position
advocated by Defendant. In a well-reasoned and exhaustive opinion, the California Supreme Court
considered and rejected in turn each of the arguments raised by Plaintiffin his Opposition, ultimately finding
not only that the collateral source rule does not prevent the admission of evidence of the amounts actually
accepted by Plaintiff’s medical providers, but that Plaintiff is limited to recovering only those amounts.
Howell v, Hamilton Meats and Provisions, Inc., 52 Cal.4th 541, --- P.3d ----, 2011 WIL.3611940, *1 (2011).

Plaintiff contends that this Court should ignore the fact that California has adopted the minority rule,
but the truth is that the Nevada Supreme Court often takes its lead from its sister court in California, and this
Court should do so now. In fact, Nevada’s collateral source rule, as established by the Nevada Supreme
Court in Proctor and cited in Plaintiff®s Opposition, is taken directly from Hrnjak v. Graymar, Inc.,4 Cal.3d
725, 94 Cal.Rptr. 623, 626, 484 P.2d 599, 602 (1971), a decision of the California Supreme Court, as cited
above.! Just as the Nevada Supreme Court adopted the California Supreme Court’s definition of the
collateral source rule in 1996, this Court should adopt the California Supreme Court’s position here and limit
Plaintiff’s presentation of medical special damages to those amounts that were actually paid out either by
her or on her behalf.

Despite Ms. Seastrand’s assertions, Tri-County Equipment and Leasing v. Klinke, 286 P.3d 593,
595-596 (Nevada 2012) is inapposite to the issue of whether or not Ms. Seastrand should be limited to
present evidence of only medical specials paid. Unlike the case at bar, in Tri-County, the Nevada Supreme
Court dealt with payments made to a plaintift through worker’s compensation. The Court affirmed workers’
compensation payments are admissible as an exception to the collateral source rule. Id at 595-596. While

the Court solicited briefing from the parties on the applicability of the collateral source rule to medical

'The collateral source rule, as defined in Proctor, provides "that if an injured party received some
compensation for his injuries from a source wholly independent of the tortfeasor, such payment should not be
deducted from the damages which the plaintiff would otherwise collect from the tortfeasor." Proctor v.
Castelletti, 112 Nev. 88,90 n. 1,911 P.2d 853, 854 n.1 (1996) (quoting Hrnjak v. Graymar, Inc., 4 Cal.3d 725,
94 Cal.Rptr. 623, 626, 484 P.2d 599, 602 (1971)).
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provider discounts in other types of cases, it expressly did not rule on the issue. Id. At 597. Specifically,

the Court stated:
Because the amount of workers' compensation payments actually paid necessarily
incorporates the written down medical expenses, it is not necessary (o resolve
whether the collateral source rule applies to medical provider discounts in other
contexts.

Id. Therefore, the Court did not hold that evidence of medical insurance “writedowns™ are within the

collateral source rule. Id.

Ms. Seastrand’s reliance on Justice Gibbons non-binding concurring opinion in Tri-Ceunty is also
unavailing. Even if Justice Gibbons concludes that evidence of “discounts” or “write-downs” fall within
the collateral source rule, the majority of the Court did not join in that opinion. Moreover, Defendant is not
attempting to introduce any evidence of “write-downs  to the jury. In fact, Defendant will not present any
evidence of the fact that Ms. Seastrand’s medical bills were paid by a third party. Rather, Defendant
requests that Ms. Seastrand simply be limited to presenting her claimed damages as the amount of bills that
were paid by her or on her behalf. Those amounts represent the true value of the services she obtained not

some arbitrary amount billed. The collateral source rule is not implicated.

B. The Growing Trend Permits Introduction of the Amounts Accepted by Plaintiff’s
Medical Providers as Proof of the Reasonable Medical Expenses Incurred by Plaintiff.

The Pennsylvania Supreme Court, like the California Supreme Court, considers the amount ﬁajd and
accepted by a plaintiff’s medical providers {o be the amount the plaintiff is entitled to recover as
compensatory damages. Moorehead v. Crozer Chester Medical Center, 564 Pa. 156, 162, 765 A.2d 786,
789 (2001) (overruled on other grounds by Northbrook Life Ins. Co. v. Com., 597 Pa. 18, 949 A.2d 333
(2008)). The Florida Supreme Court considers a plaintiff to be fully compensated by an award that equals
the amount paid to the medical provider by the plaintiff and his insurer. Goble v. Frohman, 848 So.2d 406,
410 (FLApp. 2 Dist. 2003) (decision approved in its entirety by Goble v. Frohman,901 So.2d 830, 833 (Fla.
2005)). Similarly, the Idaho Supreme Court has said that medical cost write-offs are not recoverable by a
plaintiff as damages because the plaintiff has incurred no liability for that amount. Dyet v. McKinley, 139
Idaho 526, 529, 81 P.3d 1236, 1239 (2003) (quoting Kastick v. U-Haul Co. of Western Michigan, 292
A.D.2d 797, 798, 740 N.Y.S.2d 167, 169 (2002)).

i
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The Supreme Courts of Kansas, Ohio, Indiana, and Massachusetts have taken a more moderate
approach, admitting evidence of the lower amount paid alongside the higher amount billed in order to
provide the jury with a more accurate picture in determining the reasonable value of the medical services
received by the plaintiff. See Martinez v. Milburn Enterprises, Inc., 290 Kan. 572,233 P.3d 205 (2010);
Robinson v. Bates, 112 OhioSt.3d 17, 857 N.E.2d 1195 (2006); Stanley v. Walker, 906 N.E.2d 852 (2009),
and Scott v. Garfield, 454 Mass. 790, 912 N.E.2d 1000 (2009). Outside of the various court systems, at least
21 states have modified or abolished the collateral source rule. Robinson v. Bates, 112 Ohio St.3d 17, 22,
857 N.E.2d 1195, 1200 (2006).

Defendant respectfully requests that this Court recognize a growing trend in tort law to avoid
allowing the Plaintiff to receive a windfall by collecting as damages monics that, under a strict reading of
this State’s collateral source rule, he was never entitled to in the first place. At a minimum, Defendant
requests that the Court permit Defendant to introduce evidence of the lower amounts accepted by Plaintiff’s
medical providers as payment in full for their services alongside the full amounts billed that Plaintiff will
inevitably introduce so that the jury will be fully informed when making its damage award (should Plaintiff
prevail at trial). Otherwise, “[i]f the higher stated medical bill, an amount that never was and never will be
paid, is admitted without evidence of the lower reimbursement rate, the jury is basing their verdict on ‘mere
speculation or conjecture,” since “[t]he difference between the stated bill and the paid charges...is purely
fictional as a true charge.” Muartinez, 290 Kan. at 611, 233 P.3d at 229 (internal quotations omitted). Such
a result would work a clear injustice against Defendant.
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IL CONCLUSION

Accordingly, this Court should grant Defendant’s Motion and restrict Plaintiff’s presentation of her
medical special damages at trial to those amounts actually paid out either by her or on her behalf, or at least
permit Defendant to temper Plaintiff’s presentation of her medical special damages with evidence of the

amounts accepted by her medical providers as payment in full.

DATED this 30" day of May, 2013.

By [ I\G
STEVEN T. JARFE
Nevad 0. 107035
JACOB S,

Newvada
JACOB B. LEE
Nevada Bar No. 012428
7425 Peak Drive

Las Vegas, Nevada 89128
Attorneys for Defendant
Raymond R. Khoury
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CERTIFICATE OF SERVICE

Pursuant to N.R.C.P. 5(b), I hereby certify that service of the foregoing DEFENDANT’S REPLY
IN SUPPORT OF MOTION IN LIMINE NO. 4: TO LIMIT PLAINTIFF’S PRESENTATION OF
PASTMEDICAL SPECIAL DAMAGES AT TRIAL TO AMOUNTS ACTUALLY PAID BY OR ON
BEHALF OF PLAINTIFF was made on the 30" day of May, 2013, by depositing a true and correct copy
of the same by U.S. Mail in Las Vegas, Nevada, addressed, stamped, and mailed to the following:

Richard A. Harris, Esq.
RICHARD HARRIS LAW EFIRM
801 S. Fourth Street

Las Vegas, Nevada 89101
Attorneys for Plaintiff

An Employee of ,
HALL JAFFE & CLAYTON, LLP

JA 0914




(g

woose =3

RPLY

STEVEN T. JAFFE
sjaffe(@lawhjc.com
Nevada Bar No. 007035
JACOB S. SMITH
ismith{@lawhjc.com

" Nevada Bar No, 010231
JACOB B. LEE
ilee@lawhijc.com
Nevada Bar No. 012428

HALL JAFFE & CLAYTON, LLP
7425 PEAK DRIVE
LAS VEGAS, NEVADA 89128
(702) 316-4111
FAX (702) 316-4114

Attorneys for Defendant
Raymond R. Khoury

MARGARET G. SEASTRAND,
" PlaintifT,
VS.

through 10; and ROE ENTITIES 1
20, inclusive,

Defendants.

RAYMOND RIAD KHOURY; DOES 1

Electronically Filed
05/30/2013 04:53:28 PM
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CASENO. A-11-636515-C
DEPT NO. XXX

DEFENDANT’S REPLY IN SUPPORT OF
MOTION IN LIMINE NO. 3: TO ADMIT
EVIDENCE OF MEDICAL LIENS

| through
Date of Hearing: June 6, 2013
Time of Hearing: 9:00 a.m.

of Plaintiffs’s medical liens.
i
W
1
"
"

Defendant, Raymond Khoury (“Khoury”), by and through his atforneys of record, Hall Jaffe &

Clayton, LLP, hereby submits his Reply in Support of Motion for an Order, in Limine, to admit evidence

Docket 64702 Document 2014-373313a 0903
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This Reply is made and based upon the pleadings and papers on file herein, the Memorandum of
{| Points and Authorities submitted herewith, and any oral argument the Court may entertain at the hearing on

this matter.

DATED this 30"* day of May, 2013.

Nevada Bar No. 012428
7425 Peak Drive

Las Vegas, Nevada 89128
Attorneys for Defendant
Raymond R. Khoury

MEMORANDUM OF POINTS AND AUTHORITIES
L LEGAL ARGUMENT

A. Evidence of the Medical Liens is Admissible to Demonstrate Plaintiff’s Treating
Physician’s Contingent Interest in Her Case.

While Defendant agrees that, pursuant to Proctor v. Castelletti, 112 Nev. 88,90 n. 1, 911 P.2d 853,
854 n. 1(1996), all references to liability insurance (and Medicare) should be excluded, Plaintiff’s request
to exclude all evidence of medical liens because it is nothing more than an attempt to show a physician’s
bias falls outside the “collateral source rule” pronounced in is Proctor. The mere fact that a party treats on
a medical lien is not necessary indicative of the fact that they do not have medical insurance. Indeed, the
undersigned has seen many situations where medical providers treat patients on a lien despite the fact that
the patient has medical or other insurance that would cover the cost of treatment. Here, some of Plaintiff’s
| “treating providers™ are owed substantial sums of money, which they have agreed to incur on a lien basis.

Evidence regarding a witness’ bias or interest in testifying in a certain manner is, in fact, relevant and
is not collateral to the controversy for purposes of exclusion. Lebato v. State, 120 Nev. 512, 96 P.3d 765

(2004). In Lobato, the Nevada Supreme Court noted that:

JA 0904
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Although district courts have wide discretion to control cross-examination that attacks a witness's

general credibility, a triaf court's discretion is ... narrow[ed] where bias [motive] is the object to be

shown, and an examiner must be permitted to elicit any facts which might color a witness's testimony.

Generally, the only proper restriction should be those inquiries which are repetitive, irrelevant, vague,

speculative, or designed merely to harass, annoy or humiliate the witness.
Lobato at 520. The right to confront and cross examine witnesses includes the right to inquire and examine
a witness about the bias and motivation behind their testimony. In Delaware v. Fensterer,474 U.S. 15, 19,
106 S.Ct. 292 (1985), the U.S. Supreme Court found that a cross-examiner is not only permitted to delve
into a witness’ story to test the witness’ perceptions and memory, but [also] ... allowed to impeach, i.c.,
discredit, the witness.

Given these types of financial arrangements between Plainiiff and her “treating providers,” there can
be little doubt that the providers have actually acquired an interest in the case. As aresult, these individuals
have become “contingent” witnesses. In the event that Plaintiff were to recover nothing, these “contingent”
witnesses stand to receive nothing for all of the time and services they have provided. If, on the other hand,
Plaintiff prevails, these “contingent” witnesses stand to receive far more money, for the exact same time and
services, than they would otherwise have received if they had simply treated other patients and submitted
their bills to a medical or other insurance carrier, or if they had even provided treatment on a cash-up-front
basis.

For these reasons, it is entirely appropriate to question “contingent” witnesses about the existence
of a lien, the amount of the lien and the fact that the “contingent” witness has, in fact, acquired an interest
in the outcome of the litigation. As such, Defendants’ motion, which requests admission of lien information
only, should be granted. In the event that the Court is inclined to deny this motion, it should enter a
reciprocal order excluding any evidence of the amounts paid to Defendants’ expert witnesses.

11
/"
"
/1
i

i

2

JA 0905




CoR - S T =

Il CONCLUSION
Based on the foregoing, Defendant respectfully requests that this Court admit evidence of Plaintiff’s
Medical liens to rebut any claims that she could not afford treatment, to show the bias of the medical

providers, and for any other purpose the Court determines to be reasonable.

DATED this 30™ day of May, 2013.

Nevada Bar No. 012428
7425 Peak Drive

Las Vegas, Nevada 89128
Attorneys for Defendant
Raymond R. Khoury
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CERTIFICATE OF SERVICE

Pursuant to N.R.C.P. 5(b), ] hereby certify that service of the foregoing DEFENDANT’S REPLY

IN SUPPORT OF MOTION IN LIMINE NO. 3: TO ADMIT EVIDENCE OF MEDICAL LIENS was

made on the 30" day of May, 2013, by depositing a true and correct copy of the same by U.S. Mail in Las

Vegas, Nevada, addressed, stamped, and mailed to the following:

Richard A. Harris, Esq.
RICHARD HARRIS LAW FIRM
801 S. Fourth Strect
Las Vegas, Nevada 89101
Attorneys for Plaintiff

— T
e T

Aﬁnl-:lﬁ'lpld};ée of
HALL JAFFE & CLAYTON, LLP
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CLERK OF THE COURT

HALL JAFFE & CLAYTON, LLP
7425 PEAK DRIVE
LAS VEGAS, NEVADA 89128
(702) 316-4111
FAX (702) 316-4114

Attorneys for Defendant
Raymond R. Khoury

DISTRICT COURT
CLARK COUNTY, NEVADA
MARGARET G. SEASTRAND, CASENO. A-11-636515-C
DEPT NO. XXX
Plaintiff,
DEFENDANT’S REPLY IN SUPPORT OF
V8. MOTION IN LIMINE NO. 1: TO LIMIT
PHYSICIANS TO OPINIONS STATED IN
RAYMOND RIAD KHOURY:; DOES 1 THEIR CLINICAL RECORDS,
through 10; and ROE ENTITIES 11 through DEPOSITIONS, AND/OR EXPERT REPORTS,
20, inclusive, IF ANY
Defendants.

Date of Hearing: June 6, 2013
Time of Hearing: 9:00 a.m.

Defendant, Raymond Khoury (“Khoury™), by and through his attorneys of record, Hall Jaffe &
Clayton, LLP, hereby submits Reply in Support of Motion in Limine No. 1 for an Order, in limine limiting
Plaintiff’s treating physicians to opinions stated in their clinical records, depositions, and/or expert reports,
if any.
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This Reply is made and based upon the pleadings and papers on file herein, the Memorandum of
Points and Authorities submitted herewith, and any oral argument the Court may entertain at the hearing on
this matter.

DATED this 30" day of May, 2013.

HALL JAFFE & CI/AYTON, LLP
i ol a

Nevada Bar No. 012428
7425 Peak Drive

Las Vegas, Nevada 89128
Attorneys for Defendant
Raymond R. Khoury

MEMORANDUM OF POINTS AND AUTHORITIES

L LEGAL ARGUMENT

Ms. Seastrand does not dispute that she failed to disclose any documents or records from her treating
physicians regarding future care medical care. Ms. Scastrand does not dispute that she failed to provide any
costs or computations of future medical care. Ms. Seastrand also does not dispute that, other than Dr.
| Belsky, Plaintiff’s treating physician expert never produced any written expert reports, other than their own
clinical records.

Despite this, it is apparent that Ms. Seastrand may attempt to have her treating physicians to
improperly opine outside their own medical treatment, and testify as to “additional opinions” that may be
made known to them while they are sitting at the trial. However, none of Ms. Seastrand’s medical doctors
experts in this case have any opinions concerning Ms. Seastrand’s future care during their treatment of her.
To allow them to do so, at the time of trial, blatantly contradicts the purpose of Nevada’s expert disclosure
rules and is by definition “trial by ambush.”

For example, Dr. Muir testified that he has not seen Ms. Seastrand since March 5,2010. See Dr. Muir

Deposition at 63:7-10, attached hereto as Exhibit “A”. At the time of his deposition, had not reviewed any

2
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of Plaintiff’s records for her subsequent lumbar treatment and lumbar fusion surgery with a different doctor.
Id. at 15:9-16:7; 54:1-6. Indeed. Dr. Muir testified that he had only reviewed the medical records leading
up to and through his treatment of Ms. Seastrand. /d. As Dr. Muir has not been provided any information
other than his records and the records leading up to his treatment of Ms. Seastrand, and his role is solely a
treating doctor, he must be limited to those opinions contained in his clinical records.

This same limitation must apply equally to any of Ms. Seastrand’s ireating physicians. Ms. Seastrand
cannot have the benefit of not producing a report from her treating doctors, and at the same time, then having
these doctors expert testify to any and all topics under the sun. If Ms, Seastrand intended her reating doctors
to testify as to matters outside their own treatment, they must produce an expert report detailing those
opinions. For example, other courts have held that treating physicians opinions based on outside sources,
such as IME reports, trigger the expert report requirement. See Shapardon v. West Beach Estates, 172
F.R.D. 415, 417 (D.I1aw.1997). As soon as a treating doctor opines as to materials generated outside his
course of treatment, he is no longer a treating physician, but rather converted into a specially retained for
the purpose of litigation. Permitting such testimony from a physician who was only ever identified and
disclosed as a “treating physician” would unjustly permit Ms, Seastrand to circumvent the disclosure
requirements of NRCP 16.1(a)(2)(B) and would prejudice Defendant at trial with undisclosed opinions.

This limitation does not only apply to future prognostications, but also to any medical opinions by
Ms. Seastrand’s treating doctors which were not confained in their clinical records or expressed in their
depositions. While her treating physicians may be to express opinions as to causation and diagnosis based
on their own treatment of the patient, the scope of a treating physician’s expert opinion testimony is not
unfettered. As the court in Elgas v. Colorado Belle Corp., 179 F.R.D. 296, 298-299 (D.Nev.1998) stated,
“if' a physician, even though he may be a treating physician, is specially retained or employed to render a
medical opinion based on factors that were not learned in the course of the treatment of the patient, then such
a doctor would be required to present an expert written report.” Elgas, 179 ¥.R.D. at 298 n.2, quoting Hall

v. Sikes, 164 FR.D. 46-48-49 (E.D.Va.1995).! Thus, exemption for treating physicians from the report

'See generally Piper v. Harnischfeger Corp., 170 F.R.D. at 175 (citing cases that support the requirement that a
treating physician must acquire the opinions through treatment of a patient); Shapardon v. West Beach Estafes, 172 F.R.D.
4135, 417 (D.Iaw.1997) (concluding that treating physicians' opinions based upon information received from outside sources,
such as an independent medical examination report, would trigger the report requirement of Rule 26(a)(2)(B)).

3
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writing requirements of N.R.C.P. 16.1(a)(2) only applies to testimony about matters that were within the
scope of Ms, Seastrand’s treating physicians’ care or treatment. As none of her treating physician provided
expert reports pursuant to N.R.C.P. 16.1(a)(2), their testimony at trial must be limited to the opinions that
were part of the treating physician’s ordinary care of her.

In addition to the 9™ Circuit Court of Appeals?, federal courts in other jurisdictions apply this same
limitation to treating physician who do not produce written reports pursuant to Fed. R. Civ. P. 26(a)(2), or,
similarly, N.R.C.P. 16.1(a}(2). Federal case law holds that to the extent that the source of the facts which
form the basis for a treating physician's opinions derive from information learned during the actual treatment
of the patient, as opposed to being subsequently supplied by an attorney involved in litigating the case
involving the condition or injury, then no comprehensive written report signed by the witness is required.
Sullivan v. Glock, Inc., 175 F.R.D. 497 (D.MD.1997). In other words,

[t]o the extent that the treating physician testifies only as to the care and treatment
of his/her patient, the physician is not to be considered a specially retained expert
notwithstanding that the witness may offer opinion testimony under Fed.R.Evid.

702, 703, and 705. However, when the physician's proposed opinion testimony

extends beyond the facts made known to him during the course of the care and
treatment of the patient and the witness is specially retained to develop specific

opinion testimony, he becomes subject to the provisions of Fed.R.Civ.P.
26(a)(2)(B).

Wreath v. U.S., 161 F.R.D. 448 (D.Kan.1995)(emphasis added).” In defining the limitations imposed on
the testimony of treating physicians, the Sixth Circuit noted:
when the nature and scope of the treating physician's testimony strays from the core

of the physician's treatment, Rule 26(a)(2)}(B) requires the filing of an expert report
from that treating physician. The determinative issue is the scope of the proposed

*Goodman v. Staples The Office Superstore, LLC 644 F.3d 817, 826 ( 9% Cir. 2011)

*See e, 2., Albough v, United States, slip copy, 2008 WL 686701 (8.D. GA 2008) (requiring expert disclosure in
order to allow a treating physician to testify in areas outside of diagnoses, treatment, and other observations of Flores);
Griffith v. N.E. Il Reg’l Commuter R.R.Corp., 233 F.R.D. 513, 516 (N.D. IlL. 2006) (precluding purported expert testimony
of doctor based upon future care where no expert disclosure was made); Allen v. Parkland School Dist., 230 Fed. App. 189
(3rd Cir. 2008) (recognizing that doctor witness must ordinarily be disclosed as an expert witness if he or she intends to
provide testimony outside of medical treatment); Widder v. City of Springfield, 108 F.3d. 1977 (6th Cir. 1997) (also
recognizing general rule that physician must be disclosed as an expert in order to offer testimony outside of opinions obtained
by treating individual patients); Hoggan v. J.B. Hunt Transp. Inc., 12 F.3d 1100 (7th Cir. 1993) (recognizing that where a
doctor provides forensic opinion, rather than opinion developed during treatment of a patient, doctor must be properly
disclosed as an expert witness)
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testimony. Under this purposive reading of Rule 26, a report is not required when
a treating physician testifies within a permissive core on issues pertaining to
treatment, based on what he orshe learned through actual treatment and from

the plaintiff's records up to and including that treatment.

Fielden v. CSX Transportation, Inc.,482 F 3d 866, 870-71 (6th Cir.2007)(internal citations and quotations

omitted)(emphasis added).
I CONCLUSION

Here, there is no dispute that Ms. Seastrand’s treating physicians were not “specially retained”, and

are not, therefore, cxcnipt from the report requirements of N.R.C.P. 16.1(a)(2). However, as these doctors
are treating physicians of Ms. Seastrand, they should not be allowed to render medical opinions based on
factors that were not learned in the course of their respective treatment of her. Defendant respectfully
requests this Court limit the scope of Ms. Seastrand’s treating physicians to information and opinions
contained in the clinical records and deposition testimony to the extent such information and opinions were
part of these physicians’ respective care.

DATED this 30" day of May, 2013.

Nevada Bar No. 012428
7425 Peak Drive

Las Vegas, Nevada 89128
Attorneys for Defendant
Raymond R. Khoury
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CERTIFICATE OF SERVICE

Pursuant to N.R.C.P. 5(b), I hereby certify that service of the foregoing DEFENDANT’S REPLY
INSUPPORT OF MOTION IN LIMINE NO. 1: TO LIMIT PHYSICIANS TO OPINIONS STATED

IN THEIR CLINICAL RECORDS, DEPOSITIONS, AND/OR EXPERT REPORTS, IF ANY was

made on the 30" day of May, 2013, by depositing a frue and correct copy of the same by U.S. Mail in Las

Vegas, Nevada, addressed, stamped, and mailed to the following:

Richard A. Harris, Esq.
RICHARD HARRIS LAW FIRM
801 S. Fourth Street
Las Vegas, Nevada 89101

Attorneys for Plaintiff
—e— T
An Employee of
HALL JAFFE & CLAYTON, LLP
6
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1 DISTRICT COURT

2 CLARK COUNTY, NEVADA

3

4 MARGARET G. SEASTRAND,

5 Plaintiff,

6 Vs Case No. g

A-11-636515-C
7 RAYMOND RIAD KHOURY; DOES 1

through 10; and ROE ENTITIES 11
8 through 20, inclusive,

9 Defendants.

— et et et e e et e e e e e

10

11

12

13

14

15 _ DEPOSITION OF WILLIAM SQUIRES MUIR, MD
16 Taken on Tuesday, November 27, 2012
17 At 4:02 o'clock p.m.

18 At 653 North Town Center Drive, Suite 210
19 Las Vegas, Nevada 89144

20

21

22

23

24

25 Reported by: Ann Salisbury, RPR, CCR 185

g - S T M R D R 4 T R R

MANNING, HALL & SALISBURY, LLC
Certified Court Reporters - (702) 382-2898
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1 Q. So that would be the further subjective %
2 symptoms, correct, or subjective reporting? %
3 A. Yes, it is. ,;
4 Q. By the way, I forgot to ask you, what did you E
5 do to prepare for today's deposition? %
6 A. I reviewed my medical records. §
7 Q. Have you ever reviewed her deposition? ?
8 A. No. |
9 Q. Have you ever reviewed records of any other é
10 | providers? §
11 A. Yes.
12 Q. What other providers' records have you §
13 reviewed? g
14 A. Let me refer to my notes. E
15 Nevada Imaging Centers, their MRI report on %
16 the cervical spine on 4/3/09; Nevada Imaging Centers, %
17 MRI -- i
18 Q. Actually just -- I just want the providers' %
19 names. You don't need to run down each particular %
20 record. I -just want to know what providers. E
21 A. Well, these are providers and that they were :
22 the MRI scans.
23 Q. I understand. But Nevada Imaging Centers, I
24 understand you've reviewed some of their records? ;
25 A. Yes.

T e 1 e T L e TP T oo e T T S T ] T T L T T e e

MANNING, HALL & SALISBURY, LLC
Certified Court Reporters - (702) 382-2898

e3a0b6cf-3d36-4746-9000-b13240d64ce
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Q. I just want the names of the facilities. I |
don't need a chronological list of each record. E
A. Marjorie Belsky, MD; Russell Shah, MD -- both %
for the cervical and lumbar -- Summerlin Hospital;

Quest Laboratories; Surgery Center of Southern Nevada;
Radar Medical Group, that's Dr. Shah's. &And I believe
that's the extent.

Q. Did you speak with or meet with anybody at all
to prepare for today's deposition?

A. No.

Q. Have you reviewed any medical reports

submitted by the defense in this case?

A. No.

Q. And I believe you said you have not received
or reviewed Ms. Seastrand's deposition transcript?

A. Correct.

Q. How about depositions of any other witnesses

in the case?

A. No.
Q. Depositions of any experts or treating

providers?

A. ©No, other than -- oh, depositions, no.
Q. Okay. How about have you spoken with anybody
from Mr. Harris' office or met with anybody from

Mr. Harris' office to prepare for today's deposition?

R = e e S o T e e e T A A T AT P e e E a2 e

MANNING, HALL & SALISBURY, LLC
Certified Court Reporters - (702) 382-2898

e3a0b6cf-3d36-474¢-9000-b13240d64fce
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Q. You've certainly never seen any records from

Dx. Grover or any of his other practitioners or clinics,

Page 54 f

right? ;
A. No, I -- regarding this patient? S
Q. Yes. E '
A No. %
0. You treated her lumbar spine, correct? %
A, Yes. %
Q. What were her subjective reports and :

complaints related to the lumbar spine?
A. At what particular date?

Q. Initially.

A. I'm referring to my initial evaluation on
8/24/09. She complained at that time of worsening, %

constant, severe, aching, and stabbing pain on both

sides radiating down the legs and the feet,.

believe it's principally on the right leg more than the [
left. She complained of severe low back pain again with |

limitations of activitiesg of daily living and pain with

certain activities, ag we digcussed before.

Q. Okay. So she complained about both axial and

radicular pain?

A Yes.

Q. And, I'm sorry, were there other radicular

symptoms that she complained about? If you mentioned

T T R T e R e i b el ey e 2 e T . e T T e R L R s o e e e

-—

and I

MANNING, HALL & SALISBURY, LLC
Certified Court Reporters - (702) 382-2898
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with her?

A, I would have discussed all of them.
Q. So anterior/posterior and just the posterior
approach?

A. Well, looking at my notes, without going
through all these, I discuss -- you know, here's the
note that -- that I was trying te find. 1It's 3/5/10,
under Treatment options.

Q. So that would have been the last time you saw
her?

A. Yes. Says due to the degree of -- due to the
degree and ongoing severity of her back pain, she's a
candidate for an L4-S8S1 fusion. However, she's also a
candidate for a spinal cord stimulator, which would
address the back and the leg pain. The other option
would be continue medications and hope that she'd
improve with time.

After lengthy discussion, the patient would
like to proceed with a lumbar fusion. And then if a
patient chooses a lumbar fusion, I discuss with all my
patients the pros and cons of an anterior/posterior
approach, unless one is much better than the other for a:
particular patient.

Q. Did you -- which approach did she opt, the

anterior/posterior?

SO s

e

TSI AL

MANNING, HALL & SALISBURY, LLC
Certified Court Reporters - (702) 382-2898
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Electronically Filed
05/24/2013 10:48:22 AM

L |OPPS % “‘5&“"’“”

RICHARD A. HARRIS, ESQ. CLERK OF THE COURT

Nevada Bar No. 505

3 | JOSHUA R. HARRIS, ESQ.

. |Nevada BarNo. 9530 = .
5 { ALISON M. BRASIER, ESQ.

Nevada Bar No. 10522

RICHARD HARRIS LAW FIRM

7 | 801 South Fourth Street

Las Vegas, Nevada 89101

8 | Phone (702) 444-4444

Fax (702) 444-4455

Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA
ﬂ = i2
=
g w3 MARGARET G. SEASTRAND, CASENO.: A-11-636515-C
:E 2 i4 Plaintiff, DEPT. NO.: XXX
w2
a 15 | vs. PLAINTIFEF’S OPPOSITION TO
é 6 . DEFENDANT’S MOTION IN
E 7 ROE CORPORATIONS I-X, 11'101“31\'@, EVIDENCE OF PURCHASE OF
@( LIENS AND EVIDENCE OF THE
8
Defendants. AMOUNTS FOR WHICH LIENS
(9 WERE PURCHASED
20 Date of Hearing: June 6, 2013
” Time of Hearing: 9:00 a.m.
7 Plaintiff Margaret Seastrand (“Margie”), by and through her attorneys of record, the

23 |RICHARD HARRIS LAW FIRM, hereby submits her QPPOSITION TO DEFENDANT’S

* | MOTION IN LIMINE NO. 7: TO ADMIT ALL EVIDENCE OF PURCHASE OF LIENS
25

AND EVIDENCE OF THE AMOUNTS FOR WHICH LIENS WERE PURCHASED.

26

- This Opposition is based on the following Memorandum of Points and Authorities, the papers

28 | pleadings on file, and any oral argument entertained by this Court.

Docket 64702 Document 20‘!@39&?1
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MEMORANDUM OF POINTS AND AUTHORITIES!

L STATEMENT OF FACTS
. On March 13, 2009, Margie was injured when Defendant Khoury negligently rear-ended |,
her vehicle while she was stopped at a red light. As a result of Defendant’s negligence, Margie
was forced to undergo years of medical treatment, including cervical and lumbar fusion
surgeries. Margie’s past medical specials total over $433,000.

Some of Margie’s medical treatment was billed through medical liens. And, some of
her medical providers subsequently sold those liens to outside companics. Importantly,
however, the amount for which the lien was sold does not change Margie's financial obligation
— she is stifl liable for the entire amount billed under the lien. A transfer of the lien does not
reduce the bill she ultimately owes. Introduction of information regarding the sale of liens
related to Margie’s treatment is irrelevant to the value of the services or the extent of damages
she incurred. Accordingly, this information must be excluded at trial.

I1. LEGAL ARGUMENT
PlaintifT incorporates by reference her Opposition lo Defendant’s Motion No. 3 and
Motion No. 4, which address similar issues regarding the general admissibility of liens and the
reduction of Plaintiff’s medical specials to amounts accepted by her providers.

A “True and Reasonable” Value of Services is NOT Determined by the Amount
Ultimately Aceepted by the Provider.

Defendant argues that if Margic’s medical providers sold their liens for a reduced

amount, the reduced amount should be considered the “true and reasonable value” of the

! Similar arguments are contained in Plaintiff’s MIL #12 and Plaintifi”s Oppositions to Defendant’s Motion #3 and
#4.
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i3

14

5

6

24

25

26

27

services rendered. The Nevada Supreme Court has already rejected this position with regard to
using health-insurance “write-downs” in the same manner.
Once again, Defendant’s Motion relics on the out-of-state, non-binding decision by the

California Supreme Court in Howell v. Hamilton Meats & Provisions. Inc.” and urges the Court

to apply this non-binding standard in our case. And, again, Defendant fails to acknowledge the
guidance recently provided by the Nevada Supreme Court — indicating that it rejects the
standard created by Howell and that the collateral source rule applies to third-party “write-
downs.”

In Tri-County Equipment & Leasing, LLC v. Klinke, the Nevada Supreme Court

confirmed that the per se exclusion of collateral source evidence included exclusion of evidence
regarding contractual *“write-offs” negotiated by third-parties (which is the same as negotiated
reductions by lien purchasing companies).” While the majority opinion in Tri-County
Equipment did not specifically address payments made by third-parties, in the concurring
opinion, Justice Gibbons provided insight into this area of the collateral source rule. Justice

Gibbons indicated: “I eonclude that Nevada’s collateral source rule bars the admission of

evidence showing medical provider discounts or ‘write downs.”” He further noted:

The focal point of the collateral source rule 1s not whether an injured party
has “incurred” certain medical expenses. Rather, it is whether a tort victim

2257 P.3d 1130 (Cal. 2011).

¥ Tri-County Equipment & Leasing, L1.C v. Klinke, 2011 WL 1620634 (Nev. 2011).
4286 P.3d 593, 597 (Nev. 20i2).
5 Id. (emphasis added}.

Plaintiff acknowledges that this concurring opinion is not binding on the Court. However, it provides the only
available insight into the Nevada Supreme Court’s position on this issuc.

3
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| has received benefits from a collateral source that cannot be used to reduce
the amount of darmages owed by a tortfeasor.®

2

3 As a result, ¢vidence of write-downs creates the same risk of prejudice
e =wene that the.collateral seurce rule is meant.to combat.’ .. ..

5

p If any of Margie’s treating physicians accepted less than the amount billed as full

7 | payment for their services, such a scenario is no different than a provider accepting a “write-

8 | down” from an insurance company. It is a business decision by the provider. It is has no

damages caused, no matter how much the victim actually pays. That a
medical provider ultimately accepts less than a billed antount, whether
frem an insurance company or from the victim directly, is not relevant to

9 . . - . . .
impact on the “value” of the service or the damages incurred. Further, this transfer of the lien to
10
. another company does not reduce Margie’s financial obligation — it simply changes the payee.
n s 2 Thus, the damage “incurred” remains the same regardless of the business decisions of her
-4
w 13 |providers.
Y . , . : . :
< In February of this year, Nevada’s federal District Court applied the rationale of Tri-
-1
a 15 . .
D E County Equipment, holding:
' 16
E 7 The collateral source rules makes the tortfeasor liable for the full extent of the

——
—_—
o

19 whether the tortfeasor is liable for the full value of the harm he has

” caused . . . . For the purposes of damages againsi a tortfcasor, medical
expenses are measured by the extent of harm caused, not by the medical

21 expenses incurred and/or paid. Defendants’ citations to cases from other
states having different collateral source rules arc not helpful ®

22

23

24

25

26 |°1d. at 598 (quoting Acuar v. Letourneau, 260 Va. 180, 531 S.E2d 316, 322 (Va.2000)).

27 |7 Id. (citing Acuar, 531 S.E.2d a1 322} (emphasis added),

28 | ® Alexander v. Wal-Mart Stores, Inc,, 2013 WL 427132 (D.Nev. 201 3) al *4 (quoling Gresham v. Petro Shopping
Cus., LP 2012 WL 5198481 (D.Nev. 2012)) (emphasis added).

4
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21

22

3

24

25

26

27

28

In recent opinions, numerous courts have agreed that plaintiffs are entitled to recover for
the reasonable value of their medical expenses, not the amount paid by a third-party.”

. »For-example, in Haselden v. D—a\z.is,m: the South Carolina Court of Appeals rejected the | .

defendant’s argument that the amount Medicaid paid for medical expenses was conclusive
evidence of the reasonable value of medical service re_ceivcd.“ The Haselden court held that
the amount Medicaid paid toward medical treatment was only one measure of the reasonable
value of the medical service, and affirmed the trial court’s decision to allow the plaintiff to
introduce evidence of the costs that would have been paid for treatment if she had not been a
Medicaid patient.'> Other courts agree.

In Olariy v. Marrero, the defendant argued that the plaintiff should not be able to recover
for medical expenses that were written off by the plaintiff’s medical care providers.' The court
held that, “Georgia does not permit a tortfeasor to derive any benefit from a reduction in

damages for medical expenses paid by others, whether insurance companies or beneficent boss

? See, e.g., Pipkins v. TA Qperating Corp., 466 F. Supp. 2d 1255 (ID.N.M. 2006) (holding that New Mexico law
provides that contractual write-offs are considered collateral source benefits); Lindholm v. Hassan, 369 F. Supp. 2d
1104 (D.S.D. 2005) {holding that “a benefn directed to the injured party should not be shifled so as to become 2
windfall for the tortfeasor™); Leitinger v. Dbart, Inc., 736 N.W.2d 1 {Wis. 2007) (holding that evidence of amount
actually paid by plaintiff’s health insurer was inadmissible under collateral source rule); Bynum v. Magno, 10]
P.3d 1149 {Hawaii 2004) (holding that collateral source rule prohibited reducing plaintiff"s damage award to
reflect discounts given); Hardi v. Mezzanotte, 818 A.2d 974 (D.C. 2003} (holding that write-offs may be recovered
by plaintiff because the plaintiff paid for the insurance benefit); Rose v. Via Christi Health Sys., 78 P.3d 798 (Kan,
2003) (holding that defendant was not entitled to limit damage award by portion of medical bills that were written
off); Rebinson v, Bates, 828 N.E.2d 657 (Ohio Ct. App. 2005} (holding that the collateral source rule applies to any
written-off amount agreed to by a plaintiff”s health-care provider and insurer); Arthur v. Catour, 803 N.E.2d 647
(1il. C1. App. 2004) (holding that collateral source rule applied te full amount billed even though insured paid
discounted amount by agreement with provider).

1 534 §.E.2d 295, 304 (S.C. Ct. App. 2000).
" Id. at 304,
' 1d. at 304-05.

¥ 549 S.E.2d 121 (Ga. App. 2001).
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1| or helpful relatives.”! Therefore, the OQlariu court concluded, the defendant is not entitled to

* luse athird party’s write off of medical expenses as a set-off against the plaintiff’s recovery.
3 .
PIT ¢ ~ In-Williamson v. Odyssey. House, Inc.,”> the court held that a plaintiff’s recovery is.not . |
5 . Q
p limited to the actual amount that has been paid or will be paid for medical services, but is

7 | instead measured by the reasonable value of such services. The court reasoned that in light of

8 | New Hampshire’s collateral source rule, the reasonable value of medical services is the

g
proper measure of damages, regardless of the amount paid for those services. '
10
fn Bynum v. Magno,'” the Hawaii Supreme Court held that the collateral source rule
it
1> | prohibits reducing a plaintiff's damages award to reflect discounted Medicare and Medicaid

i3 |payments. The court instructed that allowing this reduction “is contrary to this jurisdiction’s

14

LAW FIRM

long established approach to alfowing an injured plaintiff to recover for the ‘reasonable value of
the medical services.””™ The court further reasoned that allowing this type of reduction would

create an inequitable scenario where similarly injured plaintiffs would be entitled to differing

ﬁRICHARD HARRIS

gy
et
o

damages awards based upon “the type of their insurance coverage, and not upon the nature of

19 |their injuries.”"” This inevitable injustice must be avoided.

20 . e ..
In Acuar v, Letourneau, the Virginia Supreme Court held that the plaintiff was allowed

21

to present evidence of the full value of his reasonable medical expenses, without any reduction
pil
7

" 1d. ar 123 (citing Bennett v. Haley, 132 Ga. App. 512 (1974)).
24

32000 WL 1745101 (D.N.H. 2000).
25

'id.
26

7101 P3d at 1162.
27

®1d.
28

¥ 1d.
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I | for the amounts written off by his health care providers.”® The court reasoned that the focal

point of the collateral source rule is not whether an injured party has incurred certain medical

3 |
s oo J€XpERSES, but whether.a tort victim has received benefits from a collateral source that canmotbe | .
6 used to reduce the amount of damage owed by a tortfeasor.?! The court further stated that,

7 |based upon the collateral source rule, the defendant cannot deduct irom any benefits the
% | plaintiff derived from contractual arrangements with his health care provider, whether those

benefits took the form of medical expense payments or amounts written off.22
10

To permit Plaintiff only to recover for the amount accepted by her providers for her
1

treatment would be unfairly prejudicial to Margie. She is still obligated 1o pay the full amount

13 | billed under the lien. If Defendant were only held liable for the amounts accepted by the

LAW FIRM
=

provider, Margie would be prohibited from recovering the reduction amount that her providers
unilaterally decided to accept. Ultimately, Margie is left holding the bag and Defendant

receives a windfall. The Nevada Supreme Court has already advised against this type of

_@Rlcmﬁn HARRIS

g |outcome.

19 When medical costs are written down, one party is likely to receive a
windfall. If one party must receive a windfall as a result of the write-

2 downs, it should he the plaintiff and not the tortfeasor.”
21
This Court should carry out the Nevada Supreme Court’s intent and decline to follow the non-
72
” binding standard Defendant wants applied — and that our Supreme Court has already rejected.
24
260 Va. 180, 193 (2000).
25
21 !g&
26
2y
27

3 Tri-County Equip. & Leasing, LLC, 286 P.3d at 599 (citing Lopez v. Safeway Storcs, Inc., 129 P.3d 487, 496
28 1 {Ariz.Ct.App.2006) (*“Because the law must sanction one windfall and deny the other, it favors the victim of the
wrong rather than the wrongdoer™); Restatement (Second) of Torts § 920A emt. B (1979) {“a benefit that is
directed to the injured party should not be shified so as to become a windfall ta the tortfeasor™)) (emphasis added).

7
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The single decision by Judge Cadish in support of Defendant’s position must be

dismissed by this Court. It is an unpublished ruling from the Eighth Judicial District Court and

it has no binding authority over this Court.- And, it is in direct contradiction to the Nevada - .. .

Supreme Court’s position in Tri-County Equipment. Accordingly, the commentary provided by

Judge Cadish in that non-binding, unrelated case must be dismissed. Further, other Nevada
courts have squarely rejected the rationale provided in Judge Cadish’s ruling — relying upon
the binding authority of the Nevada Supreme Court.?*

B. Information Regarding Licn Purchage Amounts Should be Excluded Based the
Unnecessary Confusion it Will Bring.

As discussed above, the amounts that Margie’s doctors ultimately accepted as payment
for their services based on negotiations with outside companies fails to provide any probative
insight into the facts at issuc. Even if this information was somchow relevant — which Plaintiff

Y

contends it is not — a trial within a trial would be necessary to explain the “in’s and out’s” and
“how’s and why’s” of negotiated rates and the financial/business decisions the providers have to
make when determining what to accept in satisfaction for services. Moreover, as Defendant’s
Motion evidences, Defendant is unsure as to the amounts accepted by providers who sold their
liens — and which providers have actually sold their liens. Presentation of this complicated
financial and billing information would do nothing more than confuse the jury and

inevitably waste unnecessary judicial time and resources. Accordingly, this information must
be excluded under NRS § 48.035.

11

/11

H gee Alexander, 2013 WL 427132; sce also Gresham 2012 WL 5198481,
8
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CONCLUSION

Based on the foregoing, Plaintff respeetitdly requasts that this Court deny Defendant’s

sEdlotion #7.
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20 Date of Hearing: June 6, 2013
Time of Hearing: 9:00 a.m.
21
22 Plaintiff Margaret Seastrand (“Margic™), by and through her attorneys of record, the

23 | RICHARD HARRIS LAW FIRM, hereby submits her OPPOSITION TO DEFENDANT’S

2 IMOTION IN LIMINE NO. 4: TO LIMIT PLAINTIFF’S PRESENTATION OF

25
DAMAGES AT TRIAL TO AMOUNTS ACTUALLY PAID BY OR ON BEHALF OF
26

27 PLAINTIF¥. This Opposition is based on the following Memorandum of Points and

28 | Authorities, the papers pleadings on file, and any oral argument entertained by this Court.
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MEMORANDUM OF POINTS AND AUTHQRITIES'

L. STATEMENT OF FACTS
On March 13, 2009, Margie was injured when Defendant Khoury negligently rear-ended .
her vehicle while she was stopped at a red light. As a result of Defendant’s negligence, Margie
was forced to undergo years of medical treatment, including cervical and lumbar fusion
surgeries. Margie’s past medical specials total over $433,000.
This matter is sct on the Court’s July 1, 2013 trial stack. |
1L LEGAL ARGUMENT

A. Defendant’s Motion Fails Substantively based on the Collateral Source Rule.

Defendant seeks to limit Plaintiff’s damages in this case to the amount “actually paid by
or on behalf of” Margie because her providers may have accepted less than the full amount
charged in satisfaction of the bill. Certainly, Defendant’s interpretation of Plaintiff’s medical
bills is not the proper measure of damages, and is hardly the legal standard for determining
admissibility at trial.

Defendant’s Motion relies primarily on the out-of-state, non-binding decision by the

California Supreme Court in Howell v. Hamilton Meats & Provisions, Inc.” and urges the Court

to apply this non-binding standard in our casc. Tellingly, however, Defendant fails to
recognize the Nevada Supreme Court’s clear position regarding the “collateral source rule” and

the guidance recently provided by the Nevada Supreme Court — indicating that it rejects the

! Similar arguments are offered in Plaintiff’s MIL #12.

? 257 P.3d 1130 (Cal. 2011).
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standard created by Howell and that the collateral source rule applies to third-party “wnte-

downs.™

1. . The Collateral Source Rule Applics to “Write-Downs.”

In Proctor v. Castelletti,” the Nevada Supreme Court adopted a per se rule barring the

admission of a collateral source of payment for an injury into evidence for any purposc.’
Nevada’s collateral source rule states that if an injured party received compensation for his
injuries from a source wholly independent of the tortfeasor, such payment should nat be
deducted from the damages the plaintifT would otherwise collect from the tortfeasor.® Collateral
source evidence should not be admitted in any circumstance, because of the potential that the
jury will misuse the evidence in a manner that is prejudicial to the plaintiff.” The Nevada

Supreme Court, in Proctor, unambiguously held that:

While it is true that this rule eviscerales the trial court’s discretion
regarding this type of evidence, we nevertheless belicve that there is no
circumstance in which a district court can properly cxercise its
discretion in determining that coHateral source evidence outweighs its
prejudicial effect.’

It is indisputable that payments by health insurance constitute compensation for
Plaintiff’s injuries received from a third party, wholly independent of Defendants. Therefore,

according to the Nevada Supreme Court, there is absolutely no circumstance in which this

* Tri-County Equipment & Leasing, LLC v. Klinke, 2011 WL 1620634 (Nev. 2011).

4 112 Nev. 889, 911 P.2d 853 (1996).
3 1d. at 854, 90.

61d, atn. 1.

7 1d. at 854, 91.

® Id. (emphasis added).
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Court could exercise its discretion and permit evidence regarding the payments made by

Margie’s health insurance.

o~ In Tri-County Equipment & YLeasing, LLC v. Klinke, the Nevada Supreme Court

confirmed that the per se exclusion of collateral source evidence included exclusion of evidence
regarding contractual “write-offs” negotiated by third-parties.” While the majority opinion in

Tri-County Equipment did not specifically address payments made by third-pariies, in the

concurring opinion, Justice Gibbons provided insight into this area of the collateral source rule.

Justice Gibbons indicated: “I conclude that Nevada’s collateral souree rule bars the

admission of evidence showing medical provider discounts or ‘wrife downs.””"? He further

noted:

The focal point of the collateral source rule is not whether an injured party
has “incurred” certain medical expenses, Rather, it is whether a tort victim
has received benefits from a collateral source that cannot be used to reduce
the amount of damages owed by a tortfeasor."’

[The write-downs| constitute “compensation or indemnity reccived by
P J
a tort vietim from a collateral source to the tortfeasor . ...~

As a result, cvidence of write-downs creafes the same risk of prejudice
that the collateral source rule is meant to combat."

% 286 P.3d 593, 597 (Nev. 2012).
'® Id. (emphasis added).

Plaintiff acknowledges that this concurring opinion is not binding on the Court. Flowever, it provides the only
available insight into the Nevada Supreme Court’s position on this issuc.

' 1d. at 598 (quoting Acuar v. Letourneau, 260 Va. 180, 531 S.E.2d 316, 322 (Va.2000)).

2 Id. (quoting Schickling v. Aspinall, 235 Va, 472, 369, S.E.2d 172, 174 (Va.1998)). (cmphasis added),

* 1d. (citing Acuar, 531 S.E.2d at 322) {(emphasis added).
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If any of Margic’s treating physicians accepted less than the amount bilied as full

payment for their services — through payment by health insurance or a lien purchasing

{ company.~— such a scenario is no different than a provider accepting a “write-down” from an

insurance company. !t is a business decision by the provider. It is has no impact on the “value”
of the service or the damages incurred. “Write-off” amounts — regardless of who the write-off
goes to — are an outside benefit to Plaintiff and are inadmissible at tnal.

In February of this year, Nevada’s federal District Court applied this standard, holding:

The collateral source rules makes the tortfeasor [iable for the full extent of the
damages caused, no matter how much the victim actually pays. That a
medical provider ultimately accepts less than a billed amount, whether from
an insurance company or from the victim directly, is not relevant to whether
the tortfeasor is liable for the full value of the harm he has caused . . ., For
the purposes of damages against a tortfeasor, medical expenses are measured
by the extent of harm caused, not by the medical expenses incurred and/or
paid. Defendants’ citations to cases from other states having different
collateral source rules are not helpful.”

In recent opinions, numerous courts have agreed that plaintiffs are entitled to recover for

the reasonable value of their medical expenses, not the amount paid by a third-party."®

¥ Alexander v. Wal-Mart Stores, Inc., 2013 WL 427132 (D.Nev. 2013) at *4 (quoting Gresham v. Petro Shopping
Ctrs., LP 2012 WL 5198481 ([D.Nev. 2012)).

* See, e.g., Pipkins v. TA Operating Corp., 466 F. Supp. 2d 1255 (D.N.M. 2006) (holding that New Mexico law
provides that contracttal write-offs are considered collateral source benefits); Lindholm v. Hassan, 369 F. Supp. 2d
1104 {D.8.D. 2005) {holding that “a benefit directed to the injured party should not be shified so as to become a
windfall for the tortfeasor™); Leitinger v. Dbart, Inc., 736 N.W.2d 1 (Wis. 2007) (holding that evidence of amount
actually paid by plaintiff’s health insurer was inadmissible under collateral source rule); Bynum v. Magno, 101
P.3d 1149 (Hawaii 2004) (holding that collateral source rule prohibited reducing plaintiff”s damage award to
reflect discounts given); Hardi v. Mezzanolte, 818 A.2d 974 (D.C. 2003) (holding thal write-offs may be recovered
by plaintiff because the plaintiff paid for the insurance benefit); Rose v, Via Christi Health Sys., 78 P.3d 798 (Kan.
2003) (holding that defendant was not entitled to limit damage award by portion of medical bills that were written
off); Robinson v, Bates, 828 N.E.2d 657 (Qhio Ct. App. 2005) (holding that the collateral source rule applies to any
written-off amount agreed to by a plaintiff’s health-care provider and insurer); Arthur v. Catour, 803 N.E.2d 647
(ill. Ct. App. 2004) (holding that collateral source rule applied to full amount billed even though insured paid
discounted amount by agreement with provider).
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For example, in Haselden v. Davis,'® the South Carolina Court of Appeals rejected the

defendant’s argument that the amount Medicaid paid {or medical expenses was conclusive

| evidence-of the reasonable value of medical service received. 17 The Haselden court held that

the amount Medicaid paid toward medical treatment was only one measure of the reasonable
value of the medical service, and affirmed the trial court’s decision to allow the plaintiff to
introduce evidence of the costs that would have been paid for treatment if she had not been a
Medicaid patient.'® Other courts agree.

In Olariu v. Marrero, the defendant argued that the plaintiff should not be able to recover

for medical expenses that were written off by the plaintiff’s medical care providers.'” The court
held that, “Georgia docs not permit a tortfeasor to derive any benefit from a reduction in
damages for medical expenses paid by others, whether insurance companies or beneficent boss

or helpful relatives.”® Therefore, the Olariu court concluded, the defendant is not entitled to

use a third party’s write off of medical expenses as a set-off against the plaintiff’s recovery.

In Williamson v. Odyssey House, Inc..”! the court held that a plaintiff’s recovery is not

limited to the actual amount that has been paid or will be paid for medical services, but is

instead measured by the reasonable value of such services. The court reasoned that in light of

* 534 8.E.2d 295, 304 (S.C. Ct. App. 2000).

7 1d. at 304.

'* 1d. at 304-05.

1% 549 S.E.2d 121 (Ga. App. 2001).

2 14, at 123 (citing Bennett v. Haley, 132 Ga. App. 512 (1974)).

21 2000 WL 1745101 (D.N.H. 2000).
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New Hampshire’s collateral source rule, the reasonable value of medical services is the

. . 22
proper measure of damages, regardless of the amount paid for those services.

FeweroIn Bynumev, }\a*[agno,z3 the Hawaii. Supreme Court held that the collateral source rule |

prohibits reducing a plaintiff’s damages award to reflect discounted Medicare and Medicaid
payments. The court instructed that allowing this reduction “is contrary to this jurisdiction’s
long established approach to allowing an injured plaintiff to recover for the ‘rcasbnable value of
the medical services.”™*’ The court further reasoned that allowing this type of reduction would
create an inequitable scenario where similarly injured plaintiffs would be entitled to differing
damages awards based upon “the type of their insurance coverage, and not upon the nature of

their injuries.” This inevitable injusticc must be avoided.

In Acuar v. Letourneau, the Virginia Supreme Court held that the plaintiff was allowed
to present evidence of the full value of his reasonable medical expenses, without any reduction
for the amounts written off by his health care providers. *® The court reasoned that the focal
point of the collateral source rule is not whether an injured party has incurred cerfain medica!
expenses, but whether a tort victim has received benefits from a collateral source that cannot be
used to reduce the amount of damage owed by a tortfeasor.”” The court further stated that,

based upon the collateral source rule, the defendant cannot deduct from any benefits the

2 1d.
Z 101 P3dat 1162,

*1d.

®id

%260 Va. 189, 193 (2000).

4.
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U | plaintiff derived from contractual arrangements with his health care provider, whether those

2 | benefits took the form of medical expense payments or amounts written off** The amounts
3; written off are as much.of a benefit for which the plaintiff paid as are cash payments made by

5

¢ |his health insurance carrier.”® The write offs constitute compensation received by a tort victim

5 | from a source collateral to the tortfeasor.”

8 These decisions make sound judicial sense. Defendant should not be permitted to

? | circumvent the collateral source rule. If Defendant is permitted to deduct medical charges that

10 :

have been written off, he will benefit from a collateral source. In essence, Defendants will be
benefiting from insurance contracts Plaintiff exccuted — and paid premiums for. But for
13 | Plaintiff’s insurance and health carc agreements, Defendant would not derive a benefit. The

medical expenses written off are a benefit to Plaintiff, just as medical expenses actually paid by

LAW FIRM

the insurance company. Pursuant to the collateral source rule, Defendant is not entitled to any

benefits Plaintiff derived from a collateral source,

ﬁRICHAIiD HARRIS

Py
%=

The collateral source rule requires that a tortfeasor assume full responsibility for the loss

19 [he has caused. Defendant is not entitled to “reap the benefit” of Plaintiff’s eligibility for third-

20 , . e
party health benefits. Nevada’s Supreme Court — along with several other jurisdictions —
pi |
permits Plaintiff to recover the reasonable value of her medical expenses, which is not dictated
2
» by the amounts her health insurance has been able to contract with the providers — or reduced

24 |amounts an outside company was able to negotiate.

25
26

1% Id,
27

®d.
28

30 1d.
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! To permit Plaintiff only to recover for the amount of medical expenses actually paid

2 | would violate the collateral source rule. [f Plaintiff is only permitted to recover for medical
3
-~ - expenses actually paid it, would create a windfall for Defendant, and Defendant would profit .} . .. .
5
¢ |from the benefits derived from a third-party — insurance benefits for which Plaintiff paid

7 |premiums to secure. The Nevada Supreme Court has alrcady advised against this type of

8 | outcome.

When medical costs are written down, one party is likely to rececive a
10 windfall. If one party must receive 2 windfall as a result of the write-
downs, it should be the plaintiff and not the torifeasor.”’

This Court should carry out the Nevada Supreme Court’s intent and decline to follow the non-

13 | binding standard Defendant wants applied — and that our Supreme Court has already rejected.

LAW FIRM

14 2. Information Regarding “Write-Offs” Should be Excluded Based the
15 Unnecessary Confusion it Will Bring,

As discussed above, the amounts that Margie’s doctors ultimately accepted as payment

for their services based on contracicd amounts with Margie’s health insurance or negotiations

@RICHARD HARRIS

with outside companies fails to provide any probative insight into the fact at issue. Even if this

- information was somehow relevant — which Plaintiff contends it is not — a trial within a trial

EI )

21 | would be necessary to explain the “in’s and out’s” and “how’s and why’s” of negotiated rates

22 jand the financial/business decisions the providers have to make when determining what to

23 . . . . . . . . I
accept in satisfaction for services. Presentation of this complicated financial and billing
L)
information would do nothing more than confuse the jury and inevitably waste unnecessary
25
26

27 |* Tri-County Equip. & Leasing, LLC, 286 P.3d at 599 (citing Lopcz v. Safeway Stores, Inc., 129 P.3d 487, 496
(Ariz.Ct.App.2006) (“Because the law must sanction one windfall and deny the other, it favors the victiin of the

28 | wrong rather than the wrongdoer”); Restatement (Second) of Torts § 920A cmt. B (1979) (“a benefit that is
directed to the injured party should not be shifted so as to become a windfalf to the tortfeasor”)) (emghasis added).

| 9

JA 0878




(Page 10

%mmm HARRIS

of 11}

4
Wi

AR

Law

b &

)

ey

judicial time and resources, Accordingly, this information must beexcluded pnder NRSY
£8.035.
HI.  CONGLUSION
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
MARGARET G. SEASTRAND, CASENO.:  A-11-636515-C

Plaintiff,
VS,

RAYMOND RIAD KHOURY; DOES I-X, and
ROE CORPORATIONS I-X, inclusive,

Defendants.

DEPT.NO.: XXX
PLAINTIFF’S OPPOSITION TO

DEFENDANT'S MOTION IN

LIMINE NO. 3: TO ADMIT

EVIDENCE OF MEDICAL LIENS

Date of Hearing: June 6, 2013
Time of Heaning: 9:00 a.m.

Plaintiff Margarct Seastrand (“Margie™), by and through her attorneys of record, the

RICHARD HARRIS LAW FIRM, hereby submits her QPPOSITION TO DEFENDANT’S

MOTION IN LIMINE NO. 3: TO ADMIT EVIDENCE OF MEDICAL LIENS. This

Opposition is based on the following Memorandum of Points and Authoritics, the papers

pleadings on file, and any oral argument entertained by this Court.

1

11
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MEMORANDUM OF POINTS AND AUTHORITIES'

L STATEMENT OF FACTS

On March 13, 2009, Margic was injured when Defendant Khoury negligently rear-ended |

her vehicle while she was stopped at a red light. As a result of Defendant’s negligence, Margie
was forced to undergo years of medical treatment, including cervical and lumbar fusion
surgeries. Margie’s past medical specials total over $433,000.
This matter is set on the Court’s July 1, 2013 trial stack.
1. LEGAL ARGUMENT

A. Liens are Protected Under the Collateral Source Rule.

According to the collateral source rule, the jury is precluded “from reducing Plaintiff’s
damages on the ground that he received compensation for his injuries from a source other than

"2 The purpose behind this well-settled rule is clear: if the jury believes that a

the tortfeasor.
plaintiff’s medical bills were already paid or if the jury believes that a plaintiff’s medical bills
will be reduced or altogether forgiven, the jury is less likely 1o compensate the plaintiff for the
full value of these expenses.’

Plaintiff acknowledges that when treatment occurs under a lien, monetary compensation
is not being provided for Plaintiff”s benefit. However, a transfer of valuable services is being
conferred upon the Plaintiff without pre-payment for those scrvices. This transfer of services is

a benefit being conferred upon the Plaintiff from a source other than the tortfeasor and should

be considered collateral source compensation (thru scrvices) to Plaintiff. The collateral source

! Similar arguments are contained in Plaintiff*s MIL #12.

2 Proctor, 112 Nev. at 90 n.1, 911 P.2d at 854 . 1.

* See id.
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rule does not apply solely to payments by insurance companics ~- it applies to gifis by generous
family members or any other source that outside of the tortfeasor that benefits the plaintiff.
This period of delay — where medical treatment has been provided with.no payment — should
be considered a collateral benefit conferred by the doctors for Plaintiff”s benefit.

Moreover, it is undisputed that evidence of health insurance is strictly precluded at trial.*
If Defendant is permitted to discuss lien agreements during trial, the jury will clearly be made
aware that no health insurance exists or that health insurance did not cover all of Margie’s
medical treatment. This is no different than Defendant directly injecting collateral source
information into the trial through a backdoer method — thus, violating the collateral source
rule.

Any medical and other treating expenses paid by lien or by private health insurance is
not relevant and must be excluded. Such evidence (1) violates the collaicral source rule; (2)
would be unduly prejudicial to Plaintiff; and (3) would not assist the trier of fact with any
appropriate determinations in this case. The jury must determine issues of liability, causation,
and damages. How Margic’s medical treatment will ultimately be paid is not relevant or
probative to any of these issues and must be precluded on that basis alone.?

According to the collateral source rule, the jury is precluded “from reducing Plaintiff's
damages on the ground that he received compensation for his injuries from a source other than

’16

the tortfeasor.”® The purpose behind this well-settled rule is clear: if the jury believes that a

* Sce NRS § 48.135(1).
% See NRS §48.015; § 48.025.

& Proctor v. Castelletti, 112 Nev. 88, 90 n.1, 911 P.2d 833, 854 n.1 {1996).

3

JA 0855




(Page 4 of

@RJCHARD HARRIS

LAW FIRM

17

22

23

24

25

26

27

plaintiff’s medical bills were already paid (through health insurance) or if the jury believes that
a plaintiff’s medical bills will be reduced or altogether forgiven (through licn), the jury is less
lAikely to compensate the plaintiff for.the.full value.of these expcnses.7

To eliminate this poteﬁtial bias, the Nevada Supreme Court recently adopted “a per se
rule barring the admission of a collateral source of payment for an injury into evidence for any
purposc.”g Thus, there is no longer any discretion to find that the rclevance of collateral source
evidence outweighs its prejudicial effect.”

Limiting a jury’s knowledge of collateral source information — like a medical lien — is
of paramount importance and makes sound judicial sense. The obligation to pay for medical
services rests squarely with the plaintiff, regardless of the outcome at trial. A lien merely
atlows a plaintiff to wait until the conclusion of the trial to make payment. Information about
any liens, therefore, is far more prejudicial than probative since a reasonable jury could
erroneously conclude that a doctor could reduce the lien or entirely waive payment — thus
violating the collateral source rule.'

Further, Defendant will presumably seck to ask questions of Margie’s doctors reparding
lien reductions. Regardless of whether the doctors choose to reduce their medical bills, this
type of questioning goes directly to a collateral source benefit that is strictly prohibited from

trial discussion. Any potential reduction in the medical bills is entircly speculative. The only

certainty is that Margie is obligated to pay the full amount bills under the liens. Any

7 See id.
* 1d. (emphasis added).
? 8ce id,

¥ gee id.; see also MRS §48.035.
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speculation regarding potential future benefit or reduction is pure guesswork and must be
excltuded on relevancy grounds.“

Finally, Defendant asserts that during a prior hearing regarding the discoverability of .
liens, the Discovery Commissioner found that liens were not protected by the collateral source
rule. The Commissioner made no such finding — and nothing of the sort is included in her
Report and Recommendation.'? The Discovery Commissioner determined that lien information
was discoverable, but made no finding regarding its ultimate admissibility. Any insinuation
otherwise must be dismissed.

B. Information Regarding Payments Accepted by Treating Physicians is Inadmissible
Under the Collateral Source Rule.

In addition to seeking information about the presence of liens, Defendant also suggests
that information regarding the amounts accepted by cach medical provider and/or facility that
sold its lien to any other entity should be admitted at trial. If a treating physician was already
paid for services and/or sold his/her lien in this case, then Defendant’s “bias™ argument is
destroyed. Thus, the intent of this information is to determine if physicians took “write-downs”
on the bills in this case. Again, however, cvidence of write-downs is inadmissible under the
collateral source rule.

In Tri-County Equipment & Leasing, LLC v. Klinke, the Nevada Supreme Court

confirmed that the per se exclusion of collateral source evidence included exclusion of evidence

regarding contractual “write-offs” negotiated by third-parties.”> While the majority opinion in

' See NRS §48.015.
2 See Discovery Commissioner Report and Recommmendation, attached as Exhibit 1.

3286 P.3d 593, 597 (Nev. 2012).
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Tri-County Equipment did not specifically address payments made by third-parties, in the

concurring opinion, Justice Gibbons provided insight into this arca of the collateral source rule.

| Justice Gibbons indicated: *I conclude that Nevada’s collateral source rule bars the

admission of evidence showing medical provider discounts or “write downs.’”* He further

noted:

The focal point of the collateral source rule is not whether an injured party
has “incurred” certain medical expenses, Rather, it is whether a tort victim
has received benefits from a collateral source that cannot be used to reduce
the amount of damages owed by a tortfcasor. 13

[The writc-downs] constitute “compensation or indemnity reeeived by
a tort victim from a collateral source to the tortfeasor . .. .'°

As a result, evidence of write-downs creates the same risk of prejudice
that the collateral source rule is meant to combat.’’

If any of Margie’s treating physicians accepted less than the amount billed as full
payment for their services, such a scenario 1s no different than a provider accepting a “write-
down” from an insurance company. It is a business decision by the provider. It is has no
impact on the “value™ of the service or the damages incurred. “Write-off” amounts —
regardless of who the write-off goes to — are an outside benefit to Plaintiff and are
inadmissible at trial. Accordingly, information regarding amounts accepted by Margie’s

treating physicians -— and whether any of the liens have been sold —are excluded by the

" 1d. (emphasis added).

Plaintiff acknowledges that this concurring opinion is not binding on the Court. However, it provides the only
available insight into the Nevada Supreme Court’s position on this issue.

1* 1d. at 598 (quoting Acuar v. |etourngay, 260 Va, 180, 531 S.E.2d 316, 322 (Va.2000)).

¢ 1d. (quoting Schickling v. Aspinall, 235 Va. 472, 369, S.E.2d 172, 174 (Va.1998)). (cmphasis added).

114, (citing Acuar, 531 S.E.2d at 322) (emphasis added).
[
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i | collateral source rule. To allow otherwise constitutes a disregard of Nevada law and creates

2 reversible error.
3
-} sy . The single decision by Judge Cadish in.support of Defendant’s position must be....
P dismissed by this Court. [t is an unpublished ruling from the Eighth Judicial District Courl and

7 | it has no binding authority over this Court. And, it is in direct contradiction {0 the Nevada

8 | Supreme Court’s position in Tri-County Equipment. Accordingly, the commentary provided by

Judge Cadish in that non-binding, unrelated case must be dismissed. Further, other Nevada

10

. courts have squarely rejected the rationale provided in Judge Cadish’s ruling — relying upon

(> | the binding authority of the Nevada Supreme Court. '

i3 |C. Evidence of a Licn Fails to Provide Any Insight Into “Bias” or “Interest.”

LAW FIRM

Contrary to Defendant’s assertions, the presence of a lien does not magically transform a
treating physician into “contingent witness.” The lien is enforceable regardiess of the outcome

of the case. And, regardless of the outcome of the case, Margie is liable for the full amounts

ﬁRICHARD HARRIS

g | charged under the lien. There is no contingency in the contract language of the lien. The lien

—

19 | simply delays payment for the services rendered, nothing more.

20 Further, in order to counter the prejudice that Defendant’s unfounded “bias™ argument
21

brings, Plaintiff must be permitted to discuss why a lien was used - because health insurance
22
2 did not cover all of her medical treatment. Clearly, this informalion cannot be offered at trial.

24 | Thus, the existence of liens must be excluded under the collateral source rule to prevent the

25 | (inevitable) reversible error that comes with allowing this type of information at trial.

26

28

8 See Alexander v. Wal-Mart Stores, Inc., 2013 WL 427132 (D.Nev. 2013Y; sce also Gresham v. Petro Shopping
Cirs. LP 2012 WL 519848] (D.Nev. 2012).

7
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! Finally, Defendant’s “bias” arguments necessarily imply that Plaintiff’s treating
2 physicians would commit perjury, perform unnecessary treaiment, and otherwise commit
. 3 criminal/unethical conduct simply to “cash in” on Plaintifl’s Jawsuit. There has been absolutely | ... - .. o
5
6 Mo evidence of such conduct in this case. If there was, Defendant certainly would have

7 | presented it in his Motion. Based on the lack of any evidence in support of its position,

8 | Defendant should not be permitted to smear the treating physicians’ characters and conduct to

9
advance his self-serving “bias™ allegations.
10
D. Evidence of Liens Should Not be Permitted to Support Arguments that Plaintiff
1 Had Unlimited Access to Medical Care.
12

Defendant argues that he should be permitted to discuss medical liens if Plaintiff
13

y testifies that she did not or cannol seck medical treatment because she lacks the funds for such

LAW FIRM

is |treatment. Plainfiff has not, and will, not be making any such assertions. Accordingly, there is

no basis to admit evidence of medical liens to address this issue.'’

17 4711
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OPPOSITION  TO DEFENDANT'S MOTION N LBIMINE NO: 3 T ADMIT

. EVIDENCE OF MEDICAL LIENS

Las Vegas, Mevada 89128
- Arlarneypy for Defendeing

CERTIFICATE OF SERVICE

Porsuant to NROP 3(b). { hereby cortify thad 1 am an cwployee of RECHARD HARRIS

LAW FIRM . and that on the *“‘% day of Muy 2013 T caused the forepoing PLAINTIFINS
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1o 1he aftomeys Hsted below:

Steven T Jatte: Esq.

Jagol 8. Smith, Esq.

HALL JARPE & CLAYTON, LLP.
7425 Pobk Drive

14¥

JA 0862

H



(Page 11 of 17}

g | EXHIBIT 1

JA 0863



{Paga 12 of 17}

g

\DW‘JQ‘\MAUN

Mo w
%qmagﬁ‘dﬁgs'&,:;::dﬁ:a

5

DCRR

STEVENT. JAFFE
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Attorneys for Defendant
Raymond R, Khowry

DISTRICT COURT
CLARK COUNTY, NEVADA

MARGARET G. SEASTRAND,
Plaintiff,

¥8. -

RAYMOND RIAD KHOURY; DOES 1

through 10; end ROE ENTITIES 11 through

20, mcluswe

Defendants,
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APPEARANCES:

For Plaintiff;
MARGARET SEASTRAND

For Defendant:

RAYMOND RIAD KEHOURY
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CASENO, A-11-636515-C
DEPTNO. XXX

DISCOYERY COMMISSIONER'S
RETORT and RECOMMENDATIONS

[BEFORE THE DISCOVERY COMMISSIONER]

Hearing Date: December 3, 2012
Hearing Time: 9:00 a.m.

RICHARD HARRIS LAW FIRM
Alison Brasier, Esq.

HALL JAFFE & CLAYTON, LLP,
Jacob 8. Smith, Esg. :
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CASE NAME: Seastrand v. Khoury
CASE NUMBER: A-11-636515-C

L
FINDINGS
This matter came on for hearing before the HONORABLE BONNIE BULLA, Discovery
Commissioner, on the 5® day of December, 2012 at 9:00 am.,on Defendrut’s Motion to Compel

Discovery Responses and Production of Documen!s re: Plaiotiff’s Medical Iiens. Defendant filed s

Motion to Compel on November 1, 2012, seeking to compel responses to various requests for production
and interrogatories pertaining to the Plaintiff's medical liens and treatment on liens. PlaintifF filed her
opposition on November 20, 2012, asserting that the requested documents and information were
protected under the collateral sonree role and were not discoverable, On November 30, 2012, Defendant
filed his Reply asserting that the documerds and information was arguably both discoverable and
admissible, but was certainly discoverable even under the most stringent interpreiations of Nevada law.

At the hearing on the matter on December 35,2012, Jacob 8. Smjth, Esq. appeared on behalf of
Defendant and Alison Brasier, Esq. appeared on behalf of Plaintiff,

The Court, having reviewed the papers and pleadings on file, and having cansidered the ol
frgument made by counsel at the bearing on this maller, aod baving considered (he case law and other
nuthority presented in the parties’ briefings on this issue, hereby makes the following recommendations:

o
RECOMMENDATIONS

ITISHEREBY RBCOIMIMENDED that Plaintifs Motion for Protection from Defendant’s Notice
of Plaintiff's Deposition is GRANTED in part and DENIED in pat;

ITIS FURTHER RECOMMENDED that Plaintiff must supplement her responses to Defendant’s

Interrogatodes with any and all information in her possession pertaining to the liens and/or Hen amonnts
which correspond with any injuries and/or treatment allegedly arising as a result of the subject accident,
u |

i

i

iz

S

CREA T L.

Aot "‘,.‘.1‘:‘5:?!‘2"}"1—"\‘-’1“»!‘.'_‘"‘.' =

B Pton fattad

|
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1 CASE NAME: Seasirand v. Khowry

3 CASE NUMBER: A-11-636515-C

3 ITIS FURTHER RECOMMENDED that Plaintiff must supplement her responses to Defendant’s

4 || Requests for Production by producing all documentation in her possession pertaining to the liens and/for lien |

5 || amownts which correspond with any injuries and/or treatment allepedly arising as a result of the suhject

6 || accident; and '

7 ITIS FURTHER RECOMMENDED that Plaintiff is not obligated to procure any documentation

g || from third-party purchasers of the liens which is not already in her possession.

9 The Discovery Commissioner, having met with counsel for the parties, having discussed the issucs :
jg || noted above and having reviewed any materials proposed in support thereof, hereby submits the above i
11 || recommendations.

12 DATED this Z Z day of Januvary, 2013.
y ) —
14 DISCOVERY COMMISSIONER
i5
Prepared by:
16 | HaTL S ON, LLP g.
17 '
By
181 sy FFE
742% Pe, ive '
20 Lag a8, Nerada 89128 !
Attorneys for Defendant ;
21 | Raymond R. Khoury E
2 _ r
Approved a3 to Form and Content: 1
23 || RICHARD HARRIS LAW FIRM v
24 By i
25 (| RICHARD A, HARRIS I
ALISON BRASIER I
2¢ [| 801 S. Fourth Street !'
Las Vegas, Nevada 89101 ]
o7 | Attorreys for Plaintiff "
28 i
3
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CASE NAME: Seastrand v, Khoury
CASE NUMBER: A-11-636515-C

IT IS FURTHER RECOMMENDED that Plaitiff rmst supplement her responses to Defendant’s
Requests for Production by producing all documentation i her possession pertaining to the ens and/or ien
amﬁunts whicﬁ correspond with any iojuries and/or treatment allegedly arising ns 2 resull of the subject
aecident; and

IT' IS FURTHER RECOMMENDED that Plaintif i not obligated to procure any documentation
from third-party purchasers of the Iens which is not already in her possessinn,

The Discovery Commissioner, having met with counsel for the partics, having discussed the issues
noted ebave nnd baving reviewed any malerials proposed in support thereof, herby submits the above
recormiendations, -

DATED this day of Tanuary, 2013,

Preparcd by
HALLJAFFE & CLAYTON, LIP

By
STEVEN T, JAFFE
JACOB S. SMITH

7425 Peak Drive

Las Vegas, Nevada 89128
Attorneps for Defendant
Raymond R. Khoury

Approved as to Formyand Content:
RIC. 5 LAW FIRM .

By

RIC A, HARRIS
ALISON BRASIER

801 S. Fourth Street

Las Vepgas, Nevada 89101
Attorneys for Plaintiff

E
[ |
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1 CASE NAME: Seastrand v. Khoury l

2 CASE NUMBER: A-11-636515-C ?

3l ;

4 NOTICE

5 Pursuant to NRCP 16.1(d)(2), you are hereby notified you have five (5) days from the date

g {| you receive this document within which to file written objections.

7 Pursuant to E.D.C.R. 2.34{f} an objection must be led and seeved no more than five (5) days X

g after receipt of the Discovery Comruissioner’s Report. The Commissioner's Report is deemed received E

9 when signed and dated by a party, his attorney or his atforney’s employee, or three (3) days after mailing |
10 || to 2 party or his attomey, or three (3) days after the clerk of the court deposits a copy of the Report in a
11 || folder of a party's lawyer in tho Clerk's office. See ED.C.R. 2.34(F)
12 || A copy of the faregoing Discovery Commissioner's Repart was: |
13 |f —ememr Mailed to Plaintiffs/Defendants at the following address on the day of ,
12 2012, !
15
16 | —&_ Placed in the folder of Plaintiffs*/Defendants’ counsel in the Cleri's office on the_\ T _day of
17 o 20" 2
18 J
19 STEVEN D. GRIERSON, CLERK OF COURT !
20

i
21 ;
2 i
23 ;
25 T
26 !
27 :
a8
4
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1 ) CASE NAME: Seastrand v, Khoury
2 CASE NUMBER: A-11-636515-C
3
ORDE
4 The Court, having reviewed the above report and recommendatio
5
6. ns prepared by the Discovery Commissioner and,
7 The parties having waived the right to object thereto,
AV
8 ¥ Notimely objection having been received in the office of the Discovery Commissioner pursnant
9 10 ED.C.R. 2.34(8),
10 Having received the objections thereto and the written arguments in support of said objections,
and good cause appearing,
Il ¥ ¥
12 AND
13 _i IT IS HEREBY ORDERED the Discovery Commissioner's Report and Recommendations are
affimed and adopted.
M IT S HEREBY ORDERED the Discovery Commissioner's Report aud Recommendations are
15 affimued and adopted es modified in the following maenner, (attached bereto)
16 * ITIS HEREBY ORDERED that a hearing on the Discovery Commissioner's Report is set for
. 201, at : am.
17
18 DATED this {5'_ dayof March 2010,
19 /
20 Djs:l:@“m G
21 fig
22
23
24
25
26
27
28
5
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OPPS

RICHARD A. HARRIS, ESQ.
Nevada Bar No. 505

JOSHUA R. HARRIS, ESQ.
Nevada Bar No. 9580 N
ALISON M. BRASIER, ESQ.
Nevada Bar No. 10522
RICHARD HARRIS LAW FIRM
801 South Fourth Street

Las Vegas, Nevada 89101
Phone (702) 444-4444

Fax (702) 444-4455

Attorneys for Plaintilf

Electronically Filed
05/24/2013 10:35:58 AM

Y

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
MARGARET G. SEASTRAND, CASE NO.:  A-11-636515-C
PlaintifT, DEPT.NO.: XXX
VS. PLAINTIFE’S OPPOSITION TO
DEFENDANT’S MOTION-IN

RAYMOND RIAD KHOURY; DOES I-X, and
ROE CORPORATIONS I-X, inclusive,

Defendants.

LIMINE NO. 1: TO LIMIT
PHYSICIANS TO OPINIONS
STATED IN THEIR CLINICAL
RECORDS, DEPOSITIONS, AND/OR
EXPERT REPORTS, IF ANY

Date of Hearing: June 6, 2013
Time of Hearing: 9:00 a.m.

Plaintiff Margaret Seastrand (*Margie”), by and through her attorneys of record, the

RICHARD HARRIS LAW IFIRM, hereby submits her OPPOSITION TO DEFENDANT'S

MOTION IN LIMINE NO. I: TO LIMIT PHYSICIANS TO OPINIONS STATED IN

THEIR CLINICAL RECORDS, DEPOSITIONS, AND/OR EXPERT REPORTS, IF

ANY. This Opposition is based on the following Memorandum of Points and Authorities, the

papers pleadings on file, and any oral argument entertained by this Court.

Docket 64702 Document 20‘}4'16-‘39%%4
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MEMORANDUM OF POINTS AND AUTHORITIES'

1. STATEMENT OF FACTS

On March 13, 2009, Margic was injured when Delendant Khoury negligently rear-ended
her vehicle while she was stopped at a red light. As a result of Defendant’s negligence, Margie
was forced to undergo years of medical treatment, including cervical and lumbar fusion
surgeries. Margie’s past medical specials total over $433,000.

This matter is set on the Court’s July 1, 2013 trial stack.

il LEGAL ARGUMENT
As discussed in Plaintiff’s Motion in Limine #10, and as Defendant acknowledges in his

Motion, expert reports are not required by treating physicians who testify as to their own care,

and who testify as to topics such as “causation, future treatment, extent of disability and the
like.™

Here, Margie’s trcating physicians intend to testify as to their own treatment, future
treatment, causation, and the reasonableness of other medical care and costs associated with the
crash. While each of the physicians’ multitude of opinions may not be specifically spelled out
in his/her medical records, the bases for those opinions certainly are. And, Defendant had the
opportunity to depose all of Margie’s treating physicians regarding their treatment and their
opinions for future care and prognosis. In light of the fact that such testimony is permitted

without expert reports, there are no grounds to strike this testimony.>

! Similar arguments are contained in Plaintiff’s MIL #10.

% piper v. Harnischfeger Corp., 170 F.R.D. 173, 174-75 (D. Nev. 1997),

Railirpad 189 F.R.D. 604 (D. Nev. 1999); NRS § 50.275.
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A. Marpgie’s Treating Physicians Should be Permitted to Testify as to Causation,
Diagnosis, Prognosis, Future Treatment, and Extent of Disability—Without a
Formai Expert Report.

Defendant fails to acknowledge that Nevada courts have repeatedly held that treating
physicians may testify regarding future prognosis, treatment, and disability without reducing
those opinions to a formal report. Contrary to Defendant’s assertions, this allowance for
treating physicians to provide “future” opinions is not limited by some requirement that the
physician examine the paticnt in the recent past. It simply requires that the opinions were
formed during the physician’s course of treatment of the patient. If a recent examination of the
patient was a requirement to testify regarding future care, then Defendant’s medical experts
should also be precluded from giving any “future” opinions — they have never examined
Margie and relied upon the same medical records upon which Margie’s treating physicians will
base theirs. Clearly, this is not the standard for medical expert testimony, from either retained
experts or treating physicians.

No one can predict the future. However, Margie’s treating physicians can predict — to a
reasonable degree of medical probability — her future prognosis, disability, and likely need for
future care based on the extent of the injuries for which they treated her, This is not
speculation. This is testimony based on their expertise and treatment of Margie. Accordingly,
there is no basis to prevent Margie’s treating physicians from opining regarding her future
needs.

1. Treating Physicians are Considered Expert Witnesses regardless of Expert
Designation.

As medical practitioners, there is little doubt that treating physicians possess special

knowledge, skill, and training to evaluate medical treatment, the reasonableness of the

JA 0846
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treatment, the cost of the treatment, and the causation of injuries. These attributes qualify the

treating physicians as experts at trial.*

The Nevada Supreme Court agrees. According, to our state’s highest court, it makes no
difference whether treating physicians are named as expert witnesses.” The threshold test is
“whether the expert’s specialized knowledge will assist the trier of fact to understand the

!?ﬁ

evidence or determine a fact in issue.”™ Based on the Nevada Supreme Court’s decision in

Prabhu, and the clear statutory instruction of NRS § 50.275—Margie’s treating physicians must
be permitted to testify as experts in these areas.

2. Nevada’s Federal Courts have Rejected Limitations to Treating Physicians’
Testimony,

Nevada’s federal courts first dealt with this issue in 1997.7 In Piper, the defendant
sought to strike the plaintiff’s treating physicians from testifying at trial because none of the
physicians provided expert reports under FRCP 26, The defendant’s basis to strike was simple.
The defendant argued that treating physicians could téstify as to their “factual percipient

observations,” but any additional observations such as causation and future disability required

*See NRS § 50.275.

% Prabhu v. Levine, 112 Nev. 1538, 1546-47, 930 P.2d 103, 109 (1996).

¢ 1d. (citing Townsend v, State, 103 Nev. 113, 117, 734 P.2d 705, 708 (1987)); see also NRS § 50.275.

In Prabhu, a treating physician was identified as a wilness during the course of discovery, but was never identified
as an expert. The treating physician ultimately provided etitical expert testimony at trial. On appeal, defendant
contended that he was prejudiced at trial because the treating physician provided expert medical testimony without
being disclosed as an expert. The Court determined, however, that a treating physician’s expert knowledge was
sufficient to overcome any lack of pre-trial disclosure pursuant to NRS § 50.275.

7 See Piper, 170 F.R.D, at 174,

JA 0847
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I |an expert report.® Because the plaintiff failed to provide the additional observations, the

% | defendant argued that any testimony in those areas must be precluded.
3
v . Importantly,.the defendant’s position was squarely rejected. The Piper Court cogently ..
5
¢ |reasoned that limiting the physicians’ testimony to percipient observations made litile sense.

7 | Treating physicians develop opinions about the plaintiff and the plaintiff’s injuries from several
8 |arcas beyond the percipient medical examination.” As long as the opinions were learned during

the course of treatment, no expert report was required.

It is common place for a treating physician during, and as part of, the
course of treatment of a paticnt to consider things such as the cause
12 of the medical condition, the diagnesis, the prognosis and the

17 | later in Elgas v. Colorado Belle Corp.'' In Elgas, the treating physician intended to testify as to

wn =
E o 3 extent of disability caused by the condition, if any. Opinions such

= as these arc a part of the ordinary care of the patient and do not
E 2 4, subject the treating physician to the exiensive reporting requircments
@ b of Fed .R.Civ.P. 26(2)(2)(B).""

15

é 6 The Nevada federal court followed up their decision with an identical ruling one-year
U

=
-
o

190 |*1d.at 174,

20 | ? Piper cited several cases as authority for the ruling. See Baker v. Taco Bell Corp,, 163 F.R.D. 348, 349 (D. Colo.
1995) (holding that treating physicians are not retained for trial and therefore no expert report required for opinions
21 | developed within course of treatment); Wreath v, United States, 161 F.R.D. 448, 449 (D. Kan. 1995} (“Clearly,
treating physicians testifying only to the care and treatment afforded to a party were intended to be excluded from
22 | the requirements of Fed.R.Civ.P. 26(a)(2)(B).”); Bucher v. Gainey Transponation Service of Indiana, Inc., 167
F.R.D. 387, 360 (M.D. Penn. 1996} {“Wilk respect to the claim that treating physicians do not need to submit

23 | expert reports, the plaintiffs are correct in so far as treating physicians are not required to submit expert reports
when testifying on their ‘opinion as to the cause of an injury based upon their examination, diagnosis and treatment
24 | of the patient.”™); Salas v. Unijted States, 165 F.R.D. 31, 33 {(W.D.N.Y. 1995) (“The relevant question is whether
these treating physicians acquire their opinicns as to the cause of the plaintiff’s injuries directly through their

25 |treatment of the plaintiff.”"); Mangla v. University of Rachester, 168 F.R.D. 137, 139 (W.D.N.Y.1996) { “Experts
are retained for purposes of trial and their opinions are based on knowledge acquired or developed in anticipation
26 | of litigation or for trial. A treating physician’s testimony, however, is based an the physician’s personal knowledge
of the examination, diagnosis, and treatment of a patient and not from information acquired from ocutside

27 | sourccs.”).

28 | ' Id, at 275. {cmphasis added).

' See 179 F.R.D. 296, 299 (ID. Nev. 1998).
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I | several areas, including future care costs, but failed to provide expert materials. The defendant

: sought to strike that testimony based on the FRCP 26 expert disclosure requirement. But the
3
-++J.court’s deeision remained.the same. As in Piper; the court determined that that the key issue . 1. . ...
5
¢ | was the timeframe in which expert opinions were formed-—not the scope of the treating

7 | physicians percipient observations.

8 [The expert disclosure ruling] contemplates two different classes of
9 experts: those retained or specially employed to give testimony in the 5;
case [NRCP 16.1 witnesses], and other witnesses who may qualify as
1o an expert but are not retained or specially employed [NRS § 50.275 :
witnesses].
i
* * *
12
13 Since a treating physician’s opinion on matfers such as causation,

future treatment, extent of disability and the like are part of the
ordinary care of a patient, a treating physician may testify to
such opinion without being subject to the extensive reporting
requirements of Rule 26{2)2)(B). However, if a physician, even
though he may be a treating physician, is specially retained or
employed to render a medical opinion based on factors that were not
learmned in the course of the treatment of the patient, then such a

LAW FIRM

ﬁRICéARD HARRIS

17

[ 18 doctor would be required to present an expert writlen report.'?
19 [f two prior decisions were insufficient, Nevada’s federal courts completed the trifecta
20

one year later by reaffirming its prior holdings in Kirkland v. Union Pacific Railroad."” With an

21
identical fact pattern as Piper and Elgas, the court made clear a final time that treating
22
”s physicians are not subject to the strict expert disclosure requircments if their opinions were

24 | framed during the course of treatment.

25

26

27 | Id. at 298; sce also Sprague v. Liberty Mut. Ins. Co., 177 FR.D. 78 (D.N.H. 1998); Matsuura v. E.l, Du Pont De
Nemours & Co., 2007 WL 433115 (D. Haw.) (holding same).

28
¥ See 189 F.R.D. 604 (D. Nev. 1999).
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10

12

[4

15

17

18

19

20

21

22

23

24

25

26

27

28

Treating physicians can appropriately have opinions as to the cause
of an injury, based upon their examination of the patient, or to the
degree of injury, or the cxtent of disability, in the future. The
proguosis of the patient and what tasks a patient will be able to

~weee. operform are Jegitimate opinions which come within the parameters of
opinions required to be made by treating physicians, without
subjecting them to the requirements of Rule 26(a)(2)(B)."

The treating physician may testify regarding past and future care needs because the
physician must make these determinations in order to assess long-term care needs.'> And the
treating physician may testify as to past and future costs of trcatment because the physician is
directly involved in patient billing."®

This treatment, and the resulting personal knowledge of the physician, should not shock
Defendant. Indeed, it is within the normal range of duties for a health care provider to develop
opinions regarding causation and prognosis during the ordinary coursc of the examination. *To
assume otherwise is a limiting perspective, which narrows the role of a treating physician.”!’

The Court should not limit the treating physicians in this case. Margic’s treating
physicians intend {0 testify as to opinions lcamed through treatment — nothing more.
Accordingly, opinions as to future prognosis and disability and futurc trcatment needs arc

appropriate without the need for the expert disclosure requirement, even if such information

was not contained in their treatment file or clicited during deposition testimony.

'* Id. at 608 (citing Baker v. Taco Bell Corp., 163 F.R.D. 348, 349 (D. Colo. 1995)). (emphasis added).

1 See Zurba v. United States, 202 F.R.D. 590, 592 (N.D. 11I. 2001) {holding that “[t]he fact that a treating doctor
proposes to give an opinion regarding the causation and permanency of his patient’s injuries does not by itself
make him a retained expert for purposes of [the expert disclosure requirement]. Indeed, it is common for a treating
physician to consider his patient’s prognosis as well as the cause of the patient’s injuries™).

'* See Martin v. CSX Transportation Inc., 215 F.R.D. 534, 555 (S.D. Ind. 2003) (court allowed 1estimony of
physicians without expert report when testimony was based on “treatment of plaintiff as well as . . . extent of
plaintiff’s condition, its cause, permanency, and pain and suffering associated with that condition as well as the
necessity and cost of future medical costs™).
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; 3. PlyintiflCs Tredtine Phvsicians are NO'T Beguived fo Beduce the Costof

. Fufure Maodiead Care fo Pregent Value,

3 Coptrary (0 Delendant’s asseriions, thave is no veguirerent that Plaintils frontng

3 p%‘wamm\ rgd im,n the cost of any [ulare !u.nmmtmin\:i care o present valoe Fellingly,
Drefendun failed o previde any case-authorivy wn sujrport of Tus set-serving conclusion, None
way cited boeause none exists. NMoveda hads néver established such vequirement, Moreovey,

5 toven ifthe future treatment costs wert reguired 1o b reduced to present valog, Plaimift hos

o | disclosed geongmie expert, Terrence Dinneen; who s gualified to festly as 0 the methodology

B for rediiciug costs o prasent value,
oy o» M et s ;
o I CONCLUSION
v SRk
:ﬁ' N Nevadacase anthority elearly allows Margie's treating physiclans o destily regarding
T I
[ sgaan P4
g S the e diagnosis, progriosis, and treatment recommendations related to Margie's fnfuries
é 16 | sodong s these opintons are baved on ek reatmeit of Margie,”™ Based ou the furcgoing,
U
= i |
o UL Plalalif respeetfully reques t tha this Courtdeay Delendunt’s Motied #1.

DATED s &= 2’ { dhey of Mav 20135,

9
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