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Case Nos. 64702, 65007 and 65172

————

In the Supreme Court of Nevada

RAYMOND RIAD KHOURY,

Appellant,

vs.

MARGARET SEASTRAND,

Respondent.

SUPPLEMENTAL AUTHORITIES

Pursuant to NRAP 31(e), appellant provides the following sup-

plemental authorities.

1. Nevada Federal Decisions Exclude Treating
Physicians who are Not Properly Disclosed

On pages 4 and 22–26 of the opening brief and page 42 of the re-

ply, appellant discusses the requirement that parties designate any

non-retained experts and adequately disclose their opinions. On pages

10–12 of the answering brief, respondent cites to the analogous federal

requirement, with a focus on the Ninth Circuit’s decision in Goodman v.

Staples, 644 F.3d 817 (9th Cir. 2011).
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A popular blog on Nevada discovery describes how to disclose non-

retained experts.1 It concludes: “Disclosing non-retained expert wit-

nesses is not hard. If done improperly, courts will exclude the experts.”

Lowry, How to Disclose. Nevada’s federal courts have done just that.

In Langermann v. Prop. & Cas. Ins. Co. of Hartford, Magistrate

Judge Leen held that it is insufficient to say that a treating physician

“will testify to his/her knowledge regarding the medical treatment pro-

vided to [plaintiff] resulting from the subject accident”:

The disclosure contains no information about the facts
and opinions on which each provider is expected to
testify as required by Rule 26(a)(2)(C)(ii) [analogous to
NRCP 16.1(a)(2)(B)]. The disclosure contains only the
most generic, unhelpful description of the sub-
ject matter on which each provider is expected to
present evidence under Rules 702, 703, or 705 Federal
Rules of Evidence as required by Rule 26(a)(2)(C)(i) of
the Federal Rules of Civil Procedure. Providing vo-
luminous treating provider medical records is simply

1 Michael P. Lowry, ’Twas the Night Before Non-Retained Expert Disclo-
sures, COMPELLING DISCOVERY (Dec. 24, 2015),
http://www.compellingdiscovery.com/?p=3727; Lowry, Summary Judg-
ment on Causation if Treaters are Excluded?, COMPELLING DISCOVERY

(Dec. 7, 2015), http://www.compellingdiscovery.com/?p=3482; Lowry,
How to Disclose Non-Retained Experts, COMPELLING DISCOVERY (Oct. 1,
2015), http://www.compellingdiscovery.com/?p=3601; Lowry, Disclosing
Treating Physicians as Experts in Federal Courts, COMPELLING DISCOV-

ERY (June 30, 2014), http://www.compellingdiscovery.com/?p=2841, at-
tached as Exhibit A.
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insufficient to enable [defendant] to determine what
opinions the treating physicians will offer.

Langermann v. Prop. & Cas. Ins. Co. of Hartford, 2:14-CV-00982-RCJ,

2015 WL 4724512, at *3, *4 (D. Nev. Aug. 10, 2015) (emphasis added)

(citing and applying Goodman, 644 F.3d at 825–26).

In a similar case, Judge Gordon held that the defendant’s

knowledge that plaintiff’s experts would testify about particular topics

did not excuse plaintiff’s failure to designate them as experts and to dis-

close “a summary of the facts and opinions to which the witness is ex-

pected to testify” (quoting FRCP 26(a)(2)(C), identical to NRCP

16.1(a)(2)(B)):

[Plaintiff] contends her noncompliance was harm-
less because (1) [defendant] knew that she intended to
call her treating physicians to testify about causation,
based on conversations between counsel . . . and (4)
the Government never requested any additional in-
formation about these witnesses.

[Plaintiff’s] argument fails for several reasons.
First, [defendant] does not have the burden to request
supplemental Rule 26(f) disclosures [analogous to
NRCP 26(e)]. The burden was on [plaintiff] to comply
with Rule 26(a)(2)(A) and (C). Second, even if [plain-
tiff] had communicated her intent to call her treating
physicians as experts, her affirmative designation of
[another doctor] as an expert witness implied that she
chose not to designate her treating physicians as ex-
perts. Her designation of [that doctor] also implies
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that she understood how to comply with Rule
26(a)(2)(A) and (C).

Nihart v. Nat’l Park Serv., 2:12-CV-00291-APG, 2014 WL 1415198, at

*2 (D. Nev. Apr. 10, 2014).

2. Other Courts Recognize that Systematically Excluding
Prospective Jurors Makes Juries Unrepresentative

On pages 49–52 of the opening brief and 13–23 of the reply, ap-

pellant discusses the harm of excluding jurors on a categorical basis.

The Appellate Court of Connecticut recently addressed this issue in a

case involving an English-proficiency requirement for jurors. State v.

Gould, 109 A.3d 968 (Conn. App. Ct. 2015). The court did not find prej-

udice in the trial court’s “isolated” error excusing one prospective juror

(id. at 978), but it recognized the potential for significant harm in the

“systematic exclusion of a particular class of juror”:

Had the court used the same approach to assess the
English language proficiency of other prospective ju-
rors for whom English was a second language, then
its cumulative rulings, if they broadly excluded
such persons from jury service, could be evaluated
for their resulting impact on the makeup and
representative quality of the defendant’s jury.
No claim to that effect has been made here, however,
nor is any such claim supported by the record before
us. Therefore, the court’s isolated ruling as to [one
prospective juror] has not been shown to have caused
or risked causing the sort of systemic prejudice of
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which the defendant here complains, any more than it
has been shown to have compromised the defendant’s
right to a fair trial before an impartial jury.

Id. (emphasis added).

The Connecticut court’s decision cited to the U.S. Supreme Court’s

decision in Thiel v. Southern Pacific Co., which reversed a civil judg-

ment where the trial judge had systematically excluded daily wage

earners from the jury. 328 U.S. 217, 224–25 (1946). Central to the trial

judge’s error was the inference of “undue financial hardship” (a legiti-

mate statutory basis for exclusion) from the prospective jurors’ disclo-

sure of their occupation (not, in itself, a basis for exclusion):

Jury service is a duty as well as a privilege of citizen-
ship; it is a duly that cannot be shirked on a plea of
inconvenience or decreased earning power. . . . Thus
a blanket exclusion of all daily wage earners, how-
ever well-intentioned and however justified by prior
actions of trial judges, must be counted among
those tendencies which undermine and weaken
the institution of jury trial. “That the motives in-
fluencing such tendencies may be of the best must not
blind us to the dangers of allowing any encroachment
whatsoever on this essential right. Steps innocently
taken may one by one, lead to the irretrievable im-
pairment of substantial liberties.”
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Id. at 224–225 (quoting Glasser v. United States, 315 U.S. 60, 86

(1942)). What’s more, the error was structural, requiring automatic re-

versal:

That conclusion requires us to reverse the judgment
below in the exercise of our power of supervision over
the administration of justice in the federal courts. . . .
On that basis it becomes unnecessary to determine
whether the petitioner was in any way prejudiced by
the wrongful exclusion or whether he was one of the
excluded class. . . . It is likewise immaterial that the
jury which actually decided the factual issue in the
case was found to contain at least five members of the
laboring class. The evil lies in the admitted
wholesale exclusion of a large class of wage earners
in disregard of the high standards of jury selection.
To reassert those standards, to guard against the sub-
tle undermining of the jury system, requires a new
trial by a jury drawn from a panel properly and fairly
chosen.

Id. (internal citations omitted).

3. Additional Authorities Support Applying
the Cumulative-Error Doctrine

On pages 21, 25, and 51 of the opening brief, appellant discusses

how reversible error arose from the cumulative effect of respondent’s

conduct and the district court’s rulings.

While this Court has previously declined to address the issue di-

rectly, see Nelson v. Heer, 123 Nev. 217, 227 n.28, 163 P.3d 420, 427
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n.28 (2007), authorities from this and other courts support the position

that cumulative error is a proper basis for reversal.

This Court has long recognized that cumulative errors may re-

quire reversal in a criminal case. See, e.g., Big Pond v. State, 101 Nev.

1, 3, 692 P.2d 1288, 1289 (1985). And it seems this Court has applied

the cumulative-error doctrine in a civil case, too:

Considered in isolation, the district court judge’s
comments may not have risen to the level of reversible
error; however, reversal of this case is required when
these errors are coupled with the other errors noted in
this opinion.

Holderer v. Aetna Cas. & Sur. Co., 114 Nev. 845, 851, 963 P.2d 459, 463

(1998).

In federal court, applying that doctrine in civil suits has been de-

scribed as the majority position because of strong policy concerns:

We agree with the majority of courts that the cumula-
tive-error doctrine should extend to civil cases. . . .
Since a jury reaches its verdict in light of the evidence
as a whole, it makes no sense to try to analyze errors
in artificial isolation, when deciding whether they
were harmless.

Beck v. Haik, 377 F.3d 624, 644–45 (6th Cir. 2004) (internal citations

omitted) (citing cases from the Second, Seventh, Ninth, Tenth, and Fed-

eral Circuits), overruled on other grounds by Adkins v. Wolever, 554
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F.3d 650 (6th Cir. 2009). See also Kozlowski v. Hampton Sch. Bd., 77

Fed. Appx. 133, 154 (4th Cir. 2003) (analyzing a civil case for cumula-

tive error); Lenz v. S. Pac. Co., 493 F.2d 471, 472 (5th Cir. 1974) (same).

Many state courts also apply the cumulative-error doctrine to civil

cases. See, e.g., Vargas v. Gutierrez, 176 So. 3d 315, 327 (Fla. Dist. Ct.

App. 2015); Pellicer ex rel. Pellicer v. St. Barnabas Hosp., 974 A.2d

1070, 1088 (N.J. 2009); Estate of Hunter v. Gen. Motors Corp., 729 So.

2d 1264, 1279 (Miss. 1999); Tennant v. Marion Health Care Found.,

Inc., 459 S.E.2d 374, 395 (W. Va. 1995); Katz v. Enzer, 504 N.E.2d 427,

434 (Ohio Ct. App. 1985); Estis Trucking Co., Inc. v. Hammond, 387 So.

2d 768, 773 (Ala. 1980).

Dated this 21st day of January, 2016.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By: /s/ Abraham G. Smith
DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SBN 8492)
ABRAHAM G. SMITH (SBN 13,250)
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 949-8200

STEVEN T. JAFFE (SBN 7035)
HALL, JAFFE & CLAYTON, LLP

7425 Peak Drive
Las Vegas, Nevada 89128
(702) 316-4111
Attorneys for Appellant
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CERTIFICATE OF SERVICE

I hereby certify that on January 21, 2016, I submitted the forego-

ing “Supplemental Authorities” for filing via the Court’s eFlex electronic

filing system. Electronic notification will be sent to the following:

Richard A. Harris
Benjamin A. Cloward
Alison M. Brasier
RICHARD HARRIS LAW FIRM

801 South Fourth Street
Las Vegas, Nevada 89101

/s/ Jessie M. Helm
An Employee of Lewis Roca Rothgerber Christie LLP
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