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L.
ARGUMENT

A. Deangelo’s statement to the police was coerced and is
therefore inadmissible |

Deangelo maintains the detectives gave him a promise of
leniency—that he would not go to jail if he told the truth—reﬁdering his
statement involuntary. See Opening Brief at 43—49. The basis for this
claim is an exchange that occurred about 24 minutes into his
interrogation. See, e.g., 12 AA 2487-92. So it should be relatively
straightforward to determine whether Deangelo received a promise of
leniency. Youl Just need to look at the video or transcript, and see if
what Deangelo was told was enough to overbear his will. See, e.g.,
Lynumn v. Illinois, 372 U.S. 528, 534 (1963).

This renders the State’s response all the more troubling. The
immediate problem, visible without consulting the record, is that the
State quotes only one sentence to argue that Deangelo wasn't concerned
about going to jail generally. Instead, the State claims D‘eangelo was
only concerned about being taken to jail that evening. State’s Brief at

16-17. That is just the start.



The problem is that the State is inventing facts not in the record, -
and misrepresenting others that are. While others will be rhentioned ’
later, anothef particularly egregious example stands out. The State

prominently Quotes Deangelo as saying: “I'm an accessory to murder
and nov? my fuckin’ family life’s gonné [sic] be fuckin’ ruined behind
this shit. Now I might fuékin’ go to prison.” State’s Brief at 18 (citing 1 2 )
AA 2528). The State twice cites it to assert that Deangelo knew theré
was no promise. State’s Brief at 18 & 23.

In conte:xt, the qudte shows nothing of the sort. After 'Deangelo“
told the police an accurate account of what happe.:ned, including his part
‘in it, police asked Deangelo how much he was paid for his participation.
Deangelo swore he was only paid $100. 12 AA 2527-28. The police then

asked: “How’d you feel about that?” 12 AA 2528. Deangelo replied: |

Felt shitty about it, you know I'm saying I didn’t even
wanna take it from him. He’s like man, no, here take
it, you helped me out. I was like no, because now I'm
an accessory to murder and now my fuckin’ family
life’s gonna be fuckin’ ruined behind this shit. Now I
might fuckin’ go to prison for somethin’ I, I didn’t even
do. ' '

12 AA 2528. Deangelo was not acknowledging a present risk' of

punishment. He just described how he felt in the past.
| 2



In fact, i)eangelo’s whole demeanor after he was told that he was
not going to jail, but going home, shows a person that didn’t have“a fear
of pﬁnishmenét as long as he told the truth. He undérstood that by
telling the truth and helping out; as the police required in exchange for
the promise, he would be allowed to stay with his family. .

To underscore why, one simply needs to turn to the exchangé
where the promise was given. After Deangelo had finished telling the
story that had been given to him, the officers told him that there Wéfe
problems Witl:‘lkhis account. Among other things, fhey told Deangelo they
had phone records that placed him in the area where the Vicfim was
found: “So we’re the po]ice,' so we put a call in to Nextel and we're liké
where are these cell sites happening? And they’re right off suh- Sunrise
Mountain.” 12 AA 2489.1 This prompted Deangelo tQ admit he had been
in the area, but he still said the he had not met up with TJ that night.

12 AA 2490-91.

1 This was a lie, see 3 AA 644, or, per Sherriff v. Bessey, an
intrinsic falsehood. 112 Nev. 322, 326, 914 P.2d 618, 620 (1996).

3



Then the critical exchange begins. Because the State has tried to

distort its context, it is reproduced in full:

Cvarr"oll:' ,

Carroll:

MM:

| Carroll:

- MM:

Carroll:

- MM:

Carroll:

MM:

Carroll:

I just, I don’t wanna get in trouble, you

- know what I'm saying, I got a kid at home. B

Okay. Okay. Let me just __ . Listen, listen. -
‘Okay, listen to me. -

Yes, sir. -

Okay. Maybe you're with somebody, okay,
just think of this. Maybe you're with
somebody, alright. We’re looking for
witnesses as well as the person that did

_this, okay. I know you have more to tell us.
Detective Wildemann knows that youhave

more to tell us.

How, how do I know that I'm fuckin’ gbnna. |
be protected if I fuckin’ say anything?

Listen, listen.
I'm fuckin’ scared for my life here.

Listen. You're gonna be protected. I
promise you, okay. We’re gonna protect
you one hundred percent and if you tell us
now that you're in fear of your family,
guess what? We'll make phone calls, we’ll
move you, okay, but listen. All we want
from you is for you to tell us the truth. You
talk to us now and tell us.

But am I gonna- my question is if I tell you
guys what happened, am I going to jail?

You, listen-

That’s what I wanna know.



MM: Alright. Here’s this. Here’s this, okay. Look
' at me. You tell me what happened. You tell

Detective Wildemann what happened,
alright. You truthfully tell us what
happened. I'm gonna take you back. I'm
gonna promise you that. 'm gonna take
you back and if you tell us the truth, right,
we're gonna, we'll do everything to prove
your story is the truth and if you tell us the
truth, start to finish.

12 AA 2491-92 (emphasis added).

Throughout this exéhange, Déangelo repeatedly emphasized that
his concern is getting in trouble with the law and going to jail. He did
not, as the State asserts, “fear for the safety of his family, and his own
safety in jail.” State’s Brief at 19. Those are fears the police, like the
State now, projected on him. But, that was not the nature of his/fear..

After he was offered pfotection, Deangelo didn’t respond: “Thank
you, but there’s one more thing. Am I going to jail tonight?” He inade |
- clear what his exact concefn was: “[A]lm I going to jail? . . . That’s What I
wanna know.” 12 AA 2491. Only when he was led to believe that he
wasn't—‘I'm gonna take you back”—did Deangelo begin to implicate

himself.



Nor was Deangelo merely concerned with catching a ride h(})me,’
another argument in the State’s brief. At least twice the State aéserts
Deangelo didn’t own any vehicle and instead only used the club van to
get around. S;ate’s Brief at 18 & 19. That fact does not appear anywheré
in the record. On the contrary, the record indicates Deangelo did have
his own car.2

When Deangelo asked if he was going to jail, he Wésn’t worried
about a temporary reprieve from incarceration, or even just aride -
across town. This distinguishes this case from Barren and Franklin, two
cases where there were no promises of 1eniéncy. See State’s Brief atjy 19—
20 (citing Barren v. State, 99 Nev. 661, 669 P.2d 725 (1983); Franklin v.
State, 96 Nev. 417, 610 P.2d 732 (1980)). Nor was there anything
ambiguous about Deangelo’s cdncern, or the response he received. The

police did not suggest a possibility of leniency, but promised it by telling

, 2 First, the club van was in the shop the night of his interrogation;
yet Carroll drove to the Palomino Club that night. 12 AA 2480. And, the
following morning, Carroll drove another witness to the homicide office.
1 AA 42. Second, when Carroll was making recordings for the police, he
met them “in his vehicle.” 8 AA 1692; see also 1 AA 59-60; 12 AA 2445,
2462. | ‘ . '



Deangelo he wouldn’t go to jail. So the comparison to Brust is also
~ inapposite. See State’s Brief at 20-21 (citing Brust v. State, 108 Nev.
872, 839 P.2d 1300 (1992)).

As for the Stéte’s discussion of other factors in the totality of the
circumstances, they do not alter the conclusion. It doesn’t matter that
his interrogators offered Deangelo water, or left the door open, or made
sure he was comfortable. See State’s Brief at 22.3 Neither does it matter
that the interview was “only” two and a half hours long, or that
Deangelo did not assent to everything the police said. Id. For this claim,
the decisive fact is that Deangelo was led to believe there would be no
consequences if he told what happened.

This conclusion is consistent with numerous cases cited in the |
opening brief. They all are adamant that you can’t entice someone to
confess with é félse promise of leniency and call the results Voluntary.
See Opening Brief at 47—48. And these cases aren’t outliers. This is

established doctrine, “crystalized” in the U.S. Constitution. Bram v.

3 As discussed below, the State description of the environment, the
* circumstances, and what happened at Deangelo’s mterrogatlon are
inaccurate and belied by the record.



United States, 168 U.S. 532, 543 (1897). Long ago theSuprer’ne Court
declared thét “a confession, in order to be admissible, must be free and
voluntary: that is, must not be extracted by any sort of threats or “: 3

~ violence, nor obtained by any direct or implied promises, however slight,-
nor by 4the exertion of any improper influence.” Id. at 542—43-"(em":phasis
added); accord Franklin, 96 Nev. at 421, 610 P.2d at 735 (a confession
“must not be éxtracted by any . .. direct or implied promises, however

slight”) (quoting Bram). Why is quite simple:

The reason for the rule proscribing confessions
obtained by false promises is not so much the
likelihood of false confession as it is the unworthiness
of the method used, which is deemed to impinge upon
the constitutional guaranty of due process and the
constitutional prohibition against self-incrimination.

People v. Anderson, 101 Cal.App.Bd 563, 573 (1980).

That reasoning‘applies here. The police gave Deangelo an implied
pfomise that he wouldn’t face punishment if he talked. That implied
promise was the key to getting Deangelo to incriminate‘himself.' For

that reason, Deangelo’s statement must be suppressfé& and his
~ conviction reﬂrersed, even without reaching the ‘remai‘ning argum_ents.;

See Lynumn, 372 U.S. at 537-38.



B. Custody requires a consideration of the totality of the
circumstances

The question of whether someone 1s in custody for Miranda
purposes requires courts to look at the totality of the circumstauces. :
See, e.g., Rosky v. State, 121 Nev. 184, 191, 11 P.3d 690, 695‘(2‘_(_)05)..The'd |
State also recoguizes this as the standard for evaluating custody. See
State’s Brief a_t 25. Despite that, the State’s argument for why Deahgeio-
was not in custody proceeds with a divide-and-conquer approach. Again
and again, tho State mentions certain circumstances, then, comparing
them in isolation to some other case, asserts that the situation wasn’t'
custodial. Thils; is the State’s first major mistake.

T‘he State’s second major mistake is to repeatedly em’p_hasizé that
Deangelo accompanied the police voluntarily, see State’s Bfief at 2‘3, 27 ,
29, 30, & 36, and that Deangelo answered questions voluntarily. State’s -
Brief at 26, 29, 30-31, 37. But not once does the State address the
problem that Deangelo only “Voluntaiily”' went with police 'beca‘use he
was told to do so by Mr. H. 12 AA 2562—63. Likewise, his “Voluntary”

answers to police questions were the answers he was told to give, 12 AA



- 2566-67, or the answei's he gavé only after he was told he would not go. |
to jail. |

The third major mistake rconcerns the State’s cavaliei' approach to
the record. In some instances, it plays fast-and-loose with the facts in
order to establish its i'eblittal. In othei's, it emphasizes facts that"haiife ,.

no significance. These errors are addressed as follows.

1. Intimidating location

The State begins by fussing over Whéther or not police chose to "
interview Dea:mgelo. at the homicide office because it was more
intimidating than other locations. State’s Brief at 26. The State also
fusses that neither detective actually described tlié office as
intimidating, only that it could be. Id. at 26-27. While it is true that
Detective McGrath he(iged his answer, saying that situation Wouid be =
intimidating ‘?‘[i]n some céses,” 8 AA 1713, Detective Wildeihann |

- testified clearly that i:he homicide office would be “a mofe intimidat?ing

~ place td quest‘;ion a witness.” 7 AA 1482. Onl& When asked whethgi'.lthe
whole situatiqn would be intimidating did Detective Wildemann begin i

~ to equivocate.; 7 AA 1486.

10



The State emphasizes that the homicide office “was nof a large
building, and at the time of the interview, was nearly einpty.” State’s
Brief at 26. Bﬁt the size of the office itself is fairly insignific\a-nt
compared to the condition in the room Deangelo spent almost all his
time in. That hot little room is the real oppressive -factor. It only ﬁt‘s.
“three people, four people, you know, tops.” 8 AA 1712. And during
almost all quéstioning, three people were in the rboin——De_angelO and

two detectives.

2. The focus on Deangelo

The State argues that Deangelo was merely a person of interest,
not a focus of investigation for Miranda purposes, and that should
weigh against a determination that he was in custody. State’s B‘rief at
27-28.

The State cites a Nevada case for the proposition fhat a person “is
not in custody when the police are simply asking questions in a fagf-
finding investigative stage, or where the defendant is merely a person of
interest.” State’s Briéf at 28 (citing Taylor v. State, 114 Nev. 1071, 1082,

968 P.2d 315, 323 (1998)). But the State drops the word “only,” a

11



modifief this Court used to qualify those statements. In other words, a
person is not is custody “where police officers only question an
individual on—iscene regarding the facts and circumstances of a crime or
ask other que‘stions during the fact-finding process, or where the
individual questioned is merely the focus of a criminal investigation.” |
Taylor, 114 Nev. at 1082, 968 P.2d at 323 (emphasis added, but in_ternal
citations omitted). Absent formal arrest, the test remains whether
“there has be¢n a restraint on freedom of movement of the degreé .‘
associa'ped Wifh a formal arrest so that a reasonable person would not
feel free to leave.” Id.

As for the State’s citation to Avery v. State, 122 Nev. 278, 129 P.3d
664 (2006), it is unavailing. Since Avery was decided, this Court haé |
repeatedly idéntified “whether the investigation has focused on the
subject” as a factor relevant to determining if a person is in custody
despite formal arrest. See, e.g., Casteel v. State, 122 Nev. 356, 361, 131
P.3d 1, 4 (2006); Davis v. State, Case No. 61529, Order Reversing and
Remanding (Nev. June 24, 2014) (unpublished). So Avery cannot mean | |
that focus is irrelevant. Indeed, Avery itself cites focus as relevant. - |

What the State has done is conflate “focus” as indicia of custody with

12



“focus” as employed in the Miranda decision. The Avery court
distinguishes the two itself. 122 Nev. 278, 287, 129 P.3d 664, 670

(2006).

3. Other objective indicia of custody

a. Deangelo “voluntarily” accompanied police

This was mentioned above already, but to reiterate: Deangelo only
agreed to speak with police because he was told to do S0 by Mr. H. 12
AA 2562-63. And he was told to do so after the police approached Mr. H
and told him that they wanted to speak with Deangélo. 7 AA 1389-92.
In Light of all ‘vthe circumstances, which include Deangelo’s limited
intelligence and personality disorder, see Opening Brief at 58,
Deangelo’s “d‘écision” to accompany police doesn’t militate agéinst a

finding of custody.

b. Formal arrest not obligatory

Yes, Deangelo was not under formal érrest. If he were, this |
discussion would be méot. But the reason why Deangelo wasn't under
formal arrest should be kept in mind. Because he was told to, Deangglo
agreed to speak with officérs, so there was no need to arrest him. After

- they told him he would not go to jail and Deangelo fully implicated
| 13



himself, the pblice did not arrest him immediately because it Would

have ruined the chance to use Deangelo to incriminate the others

involved.

e Deangelo was not free to leave the police dominated
interrogation | |

The State claims that Deangelo “was left unaccompanied in the‘
interview room on multiple occasions, and that on each occasiori-;the |
door was left Qpen.” State’s Brief at 30 (citiﬁg 12 AA 2508, 2535). ~'“I_‘h'e‘
State also cléims that the atmosphere wasn’t police dominated becai;se
“detectives Wént out of their way to make sure that [Deangelo] was
comfortable.” State’s Brief at 31.4

| Neither claim has any support in the record.

The first instance of the detectives showing “concern” for
Deangelo’s coﬁlfort occurs literally one minute into the interrogation -
when Wildemann asks Deangelo if he is comfortable. 12 AA 2463. At

that time, Deangelo barely had time to settle into his seat.

4 The Opening Brief and the State’s Brief addressed these two
factors separately. However, because the factual details the State raises
in its argument on both factors almost completely overlap, the two
factors are addressed together in this reply.

14



The second instance of “concern,” and first “unaccompanied

moment” cited by the State, occurs about 45 minutes in. The

interrogating officers decide that they’re going to take a break to confer

- among themselves:

MW:

MM:
MW:
MM:

Carfbll:

MM:

Carroll:

MM:

Carroll:

MM:

I'm gonna pause this, okay.

" Yeah. Pause it. We'll be back. Hold on, let

me tell you the time. What time is it,
Mike? |

Ah, I got, ah, 2208.
Okay.
We'll be right back. Relax. Drink some -

water. You know what, let me tell you
something . . .

Hey, do one of you got a smoke. Can I just
smoke a cigarette? ‘ ‘

I don’t have a smoke, but we will see what

we can do to try and find one. But listen to
me. You did probably the greatest thing for
your family you've ever done.

- I'just want to go home and be with my

family.
Okay, Okay, we will be back in a minute.

I don’t want anyone at work to fuckin
know about

Okay, we will do whatever we can, but we

are going to need to take the van, Alright?

[10 minutes pass with door closed]

15



MW: Alright, you good on water, or you want
some more?

Carroll:

MW: You want some more?

MM: I'll get it, right now. You want to leave that |
, door open, it’s pretty hot in there.

MW: Yeah, it’s hot in here.

12 AA 250708 (emphasis added); Video Ex. 243 at 45:45-55:55. So it
was only after the detectives returned that the door Was' left opén; for
their comfort. And the only \thing the detectives went out of .their_jway to
do was to make sure Deangelo knew he couldn’t leave—not even to get |
his own water. |

The third example of “concern,” and second unaccompanied
moment, again centers on another moment when detectives t‘a’ké a

break for themselves:

MM: Okay. [to Wildemann] Let’s go digest this.
o [to Deangelo] Just hang, okay. Okay?
Drink your water. __ for a second.
MW: Sit tight, okay? o
- MM: Okay. Okay? Drink your water. _ for -
‘ a second. |



12 AA 2535 (emphasis added). Because.Deangelo asked, the door wasn’t
- completely closed. It was left slightly cracked operi as he sat for the next
15 minutes. 12 AA 2535; Video Ex. 243 at 1:23:05—-1:37:55.

The final example of “concern,” and Deangelo’s final
unaccompanied moment, came at the very end of the interrbgation.
Detective Vaccaro told Deangelo as the two detectives were leaviﬁg the
room: “Alright, we’re going to be back in a minute. Drink your water
and relax. Loosen your tie.” 12 AA 2577. They then closed the door énd
left Deangelo to sit alone for at least 13 minutes, when the recording
ends, and possibly longer. Video Ex. 243 at 2:20:20-2:34:03

The State believes the “unaccompanied” moments described'aboye
render this case analogous to Rosky. In Rosky, no custody was found
because, among other things, “‘the defendant took an unaccompanied
ten minute bxfeak at the suggestion of the officers.” State’s Brief at 310.
But the State; doesn’t mention that the Rosky defendant took his break |
outside the pqlice station. 121 Nev. at 193, 111 P.3d at 696. In sta?k :
contrast, Deangelo never left the interrogation room, not to go to the
bathroom or a water fountain. He was repeatedly instructed to sit, stay

put, hang out. And before leaving for their second “break,” detectives

17



took DeangeIO’s cell phones, to ensure that he couldn’t contact anyone. .
12 AA 2507. Rosky just doesn’t compare to what happehed here.

Moreover, nothing that happened during the interrogation,
inéluding the ‘moments cited by the State, showed detectives going out | |
- of their way to make sure Deangelo was comfortable. If anything, R
detectives showed Deangelo that they expected him to stay put and deal
with whatever they threw at him.

Were this any other situation, this “concern” for Deahgelo’s
comfort Woulél be extreme rudeness. When police are the ones céllihg |

- the shots, it’s:an atmosphere of domination.

d. Deangelo cooperated because he believed that he would avoid
punishment if he did

The ‘State emphasizes Deangelo’s cooperation, his Willingnéss to
answer questions, even volunteer information as indicia that the
situation was noncustodial. State’s Brief at 30-31. But in pontéxt, this
makes sensé: Deangelo’s willingness to help out and give a story other
than the one Mr. H told him to tell only came after he was give.n' a |
promise of leniehcy: “You truthfully tell us what hap‘pened [ahd] I'm

gonna take you back. 'm gonna promise you that.” 12 AA 2492
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(emphasis added). With that conditional promise hanging over his head,

of course Deangelo is going to appear cooperative.

e. The existence of strong-arm tactics does not depend on
Deangelo’s reaction to them

There are several problems with the State’s argument that the
police did not use strong-arm tactics, but one jumps }to the front.
Throughout its argument, the State asserts that Deangelo’s response to
certain tactics shows they weren’t oppressive. See State’s Brief at 32—-35.
But that is not the measure. The oppressiveness of a tactic doesn’t
hinge on the reaction of its target. That's especially true here.
Deangelo’s intelligence, his personality disorder, and the promise of
leniency are t“ogether enough to explain his demeanor.

The State also blunders defending the false evidence dketecti\Ares’ ,

- claimed they had. Referring to the faked ce;ll-records, t_hé State cites
Silva v. State; for the view that this sort of deception “is least likely to
invalidate a confession.” State’s Brief at 34 (citing Silva, 113 Nev. 1365,
1369, 951 P.2d 591, 594 (1997)). But Silva is concerned with |
voluntarinesé, a matter conceptually distinct from custody. In contrast,

this Court has tied deception with strong-arm tactics as relevant to
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determining whether an interrogation was custodial. See, e.g., Rosky?
121 Nev. at 192,/ 111 P.3d at 696.

As for the State’s concession that Detective Vaccaro wasn'’t “és |
congenial” as Wildemann or McGrath, that is an understatement;
Vaccaro said things like, “I'm not gonna stand here and listen to it and
if your account of this has one single hole in it, I‘ swear I'm gonna jam it
down» your throat. Do you understand?” 12 AA 254‘11;‘ |

- The State also complains that describing the gun residue test as -
“worthless’ 1s based on a misreading of the testimony at trial.” S_tdte-"s
Brief at 34. Yét the State’s witness, in response to a jufy question on the
same topic, explained that “the test would be ineffective.” 7 AA',1512" It
was advanceq merely as a pldy.

Taken as a whole, the police conduct speaks for itself. Tryihg to

paint this as a cordial chat doesn’t work.

f. Not arresting Deangelo is not determinative

The State places serious stock in the fact that Deangelo wasn’t
arrested at the end of the interview. State’s Brief at 35-36. But there’s

no mystery why he wasn’t. The police wanted to get Mr. H and the
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others implicéting themselves on tape. They already feared that-the
interrogationfmight make that unviable. 12 AA 2577.

The State aiso stresses that Deangelo “was not only free to leave
at the end of the interview, but Waé indeed driven home.” State’s Brief
at 35—36. But the State doesn’t reconcile this “freedom” with what
happened next. Escorted.‘ by four police officefs in two cars, Deangelo
first »helped them collect the discarded van tires. The officers then Weht
to Deangelo’s house where he was not allowed td walk into his own
house alone, nor allowed to talk to aﬁyone other than to tell Rontae that
he needed to falk to the police. The officers ‘then brought both Deangelo
and Rontae back to the police station where Deangelo was forced to sit -
while they interviewed Rontae. See Opening Bfief at 30-31, 53-54.

This isn’t Officer Friendly giving a strandedcitizen a ride to his
house, leaving him on his porch with a handshake and k_indwords.
Throughout that night, including after the end of Deangelo’s
interrOgation; police treated him as if he was in custody. Theik acfions ,
leave little doubt that if Deangelo wasn’t needed to get the bigger fish,

he would have immediately been placed in handcuffs.
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4. Questioning 0ccurfed over an intense two-hour period |

The State downplays the length of the interview, as if sittirig for
two and half houi's, facing questions for two hours of that, is
inconsequential.‘ And that’s not even considering the post-iiiterrqgatio_n :
custody. The State also criticizes the portrayal bf the interrogaticin sis'a
~ tag-team effort against Deangelo because “only” three détectii?es were
involved, andione was present for thé entire interview. Sta_.te s Brwf eit
36. But thé Stat_e_ doesii’t e‘xplain how the back-an(i-forth that did oééur, :
where one déteétive would press Deangelo on an issue, then the other
detective a different one, is itself anything other than a tag-team, '2‘{on<1 "
tactic.

‘T‘he State would iristead rely on Detective Wildemann’s
description of the interview as determinative—he testifiedthat “his~
- style was non-coiifi'ontat_ional.” See State’s Brief at 36. But the law
requires an “dbjectivé.look at all of the circiimstances surrouriding the |
interrogation,” not the subjective description of a participant. See”Ros_ky, o
121 Nev. at 191, 1111 P.3d at 695. With videt) and trénscript’, the
circumstahcé‘s speak for themselves. There’s no need to take

Wildemann’s word for it.
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The State rounds out its argument by repeating already
discredited cléims: “detectives went out of their way to make sure that .
[Deangelo] was comfortable,” and they left Deangelo “unattended,
without restraint, and with the door open, on multiple occasiéns.’.’ :
State’s Brief at 36—37. Those are refuted above. But the use of the.word
unattended is jarring as Deangelo’s every move was observed and

recorded.

5. Tiie State has failed to show Deangelo wasn’t in cdstody

The circumstances of this case can be summarized as follows.
After playing a peripheral part in TJ’S death at the direction of Mr. H,
Mr. H. instructs Deangelo to talk to the police abouf those evenfs after
they approach Mr. H at his club. The homicide detectives haul Deangelo
in their vehicle late at night to their offices, where they place Deangelo
to sit, in front of a hidden camera, for atﬁ least 2.5 hours. Under repeated
questioning, and confronted with the specter of made-up evidence,
Deangelo begins to crack. Fearing punishment if he tells the truth,
Deangelo asks if he will go/‘to jail if he tells them what happened. The _

police tell him that he won’t.



Deangeio then begins to implicate himself, and yet there is ﬁo
relent. Instead he’s accused of lying, minimizing his role, is alternately
told that his confession is the greatest thing he’s ever done and is calléd
a punk. At the end of it all, the police have a complete accounf, of |
Deangelo’s involvement.

The State has tried to make it sound like the situation was much
nicer than it was. The State paints a picture in which the detectives
were nice to Deangelo, they cared for him, and made him feel like he
was free to wélk right out of the room. despite the fact that ’they kept ,
shutting him in. But that picture is belied by the record. |

While Deangelo was nof under formal arrest at the time, the
situation he “vaas’in, when viewed objectively, Was the equivalent. A
reasonable person in the suspect’s position would not feel at liberty to
terminate the interrogation and leave. See Rosky, 121 Nev. at 191, 111
P.3d at 695. And it’s no surprise why Deangelo would not feel free to
walk out: even at trial, years later, one detective testified he wasn’t sure

they would have allowed Deangelo to stop the interrogation and leave. 7

 AA 1487-88.
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The police should have informed Deangelo of his rights prior to

interrogating him, not half way through. His statement was admitted in

error.

6.  The State doesn’t refute Seibert

The State’s only argument that Seibert doesn’t apply here—that
Deangelo’s mid-interview Miranda warnings are invalid—is that |
Deangelo was not in custody. See Missouri v. Seibert, 542 U.S. 600
(2004). But as demonstrated in the Opening Brief and sustained above, |

Deangelo was. So the effect of the mid-interview warnings is for naught.

7. Déangelo’s waiver of his Miranda rights was ineffective

The Stéte contends the validity of Deangelo’s waiver cannot be
reached at all because it was not raised below. State’s Brief at 40. But
the rule is ﬁot so strict. When an “issue presents a 'éonstitutional
question that can be resolved as a matter of law,” it can be addressed on
appeal, even 1f not raised below. See Carrigan v. Comm’n on Etﬂics of
State, 129 Nev. ___, 313 P.3d 880, 887 n.6 (2013). That is the éituafion

here.
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The State also argues any ineffective waiver is irrelevant because
Carrol was nqt in custody. State’s Brief at 41. That argument\fails‘ fbr
the reasons already stated. | |

The State’é core argument is that Deangelo’s IO-W“IQ, persbnality :
disorder, the cavalier fashion in which he was told*his rights, and
everything else raised in Deangelo’s original argument, see Opéning
Brief at 6369, ‘do not render his waiver nnknowing or involnntafy; See
State’s Brief ét 40-41. But the State is again resorting to diVide-andf ‘. |
conquer. Rather than consider the issue as_a whole, it finds it sufficient -
to argue that ;one factor or another is insufficient. But that isn't the
proper approéch. See Moran v. Burbine, 475 U.S. 412, 421 (1986). The
State has failed in its burvdenv to show that the waiver was knowing and

voluntary.

C. The recordings should not have been admitted

1. Deangelo’s challenge is not precluded by the invited error
doctrine ‘

First things first: the invited error doctrine is not an issue here.
The State argues twice that Deangelo is “estopped” from \raising,an
objection on appeal because he “participated” in the error. See State’s
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Brief at 48-49, 51-52. But he didn’ participéte in it. His colunsel
objected to the recordings coming in, and he objected to the transcripts
coming in. See 8 AA 1594-604. Only after they were admitted—after
the error occurred—did Deangelo’s trial counsel try to use them to
Deangelo’s advantage. |

Apparently the State believes that’s enough to estop Deangelo
from raising ﬁhe error. But that’s inconsistent with this Court’s cases on
the subject. |

To begin with, look at Carter v. State, the case the State cités ’for
estoppel. There-the-defendant didn’t object when the State sought
admission of evidence that hedused illeéal drugs and supplied them to
others. 121 Nev. 759, 769, 121 P.3d '592, 599 (2005). Nevertheleés, he
challenged that admission on appeal. But_when this Court eXarﬁined
the record, it discovered that the defendant had himself already elicited
evidence of illegal drug use before the alleged error occurred. Id‘. In
other words, the defendant brought the drﬁg use up indep‘endéntly of
the State.

This is consistent With other estoppel cases. For exarﬁpié, in Jones

v. State, the defendant was estopped from raising an alleged error—the

27



admission of a description that caused him to be stopbed—because he
was the one :Who elicited the details of that description. 95 Nev. 613,v -
617, 600 P.2d 247, 250 (1979). Sinﬁlarly, the defendant in Rhyne v.
State was estopped from complaining about the testimony bf a Wltness
W_hen he, over the objections of his counsel, “invited the error by asking \'
the district court to allo§v him to call the Witnéss.’f 118 Nev. 1, 7-9, 38
P.3d 163, '167—68 (2002). |

In all of these cases, there is a common component: a defendant .
does somethiflg to cause the latter-objected-to evidéﬁce to be a’dn;itted.‘-ﬁ
This places tl}eée cases comfortably in thev realm of the invited error
doctrine. Tﬁaf doctrine “precludes a party from raisihg on appeal er‘rors
that the party induced or provoked the court or the opbosite party }toi | |
commit.” C‘lar._"k County Sch. Dist. v. Richardson Constr., Inc., 12‘3 Nev.
382, 388-89, j'168 P3d 87, 91-92 (2007). |

In contfast, thev State wants an invited error doctrine _on Sterbids. |
In effect, it would preclude a party from making the best of an _ad'verse.' )
ruling or problemafic evideﬁce. Because the invited error doc;trine

applies outside criminal cases, the State’s position would force ‘evéry
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litigant to ignbre such evidence, even th;h they could argue that the
evidence favors their position. That’s an absurd result.

And it’s a result this Court has rejected. Reliance on an error 1s
not enough. A éarty must provoke or induce the error. See Garciq v.
Prudential Ins. Co. of America, 129 Nev. __, 203 P.3d 869, 972 n.4
(2013); accord Pratt v. Nelson, 164 P.3d 366, 372-75 (Utah 2007)7

(invited error generally requires an affirmative act). But that did not

occur here.

2. “C'on_text” doesn’t salvage the admissibility of the recordings

In a bit of a tvﬁst, the State has conceded that none of what
Deangelo said on the wire recordings is adfnissible for the truth of what
he said. Instead, aécording to the State, Deangelo’s statements are
admissible to provide context for the statements of everyone else on the
recordings. See State’s Brief at 46-47.

Yet that is not how they were used. The State repeatedly relied on‘
Deangelo’s stétements for the truth of what they asserted. For example,
at one point during its case, the State emphasized the following

exchange:
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De angelo

Anabel:

Deahgelo:

Anabel:

Deangelo

You know what I'm saying I did everythmg »
you guys asked me to do you told me to
take care of the guy and I took care of him. -

OK listen listen.
I'mnot . ..

talk to to the guy not fucking take
care of him ___ god damn it I fucking
called you

Yeah and when I talked to you on the
phone Ms. Anabel I said I specifically said
I said if he is by himself do you still want
me to do him in. You said yeah.

12 AA 2442 (quoted at 8 AA 1744—45).

After having its witness, Detective McGrath, read this exchange,

the State asked:

Q:

A:
8 AA 1745.

During its closing argument, the State hammered home the point |

Did you tell Deangelo Carroll to tell |
Anabel, Hey, when I talked to you on the ,
phone, you specifically said if he’s alone, do

him in? Did you tell him to say that?

No.

it was trying to make: “So don’t fall into the trap of thinking that

everything that’s incriminating that comes out of those recordings was -

30



just spoon fed through Dé'angelo by thé cops.” 9 AA 1861. Seé 8 AA
1741-45. So, no, Deangelo’s statement Weren’t just used for context.

Nor was it possible that the jury received Deangelo’s statemehts
as context, even if they were so instructed. The State argued that there
was a plan to kill TdJ, just as Deangelo was describing on the tépes. Talk
about a confusion of the issues.

More significantly, however, the State’s concession leaves the rest
of the statements—the étatements of everyone but Deangelo—in a
precarious position: they must be admissible, lest there be nothing to
offer context to. This is where the State’s argument runs mto serious
trouble.

First, the State has done nothing to allay the fact that when he |
helped police make the recordings, Deangelo had withdrawn from the

conspiracy.5 The State’s cited cases miss the mark. It doesn’t matter

5 Despite much searching, counsel could find no Nevada case
detailing what steps a person must take to withdraw from a conspiracy.
But certainly active cooperation with the police to capture incriminating
statements from the remaining conspirators suffices. Cf. United States
v. Lothian, 976 F.2d 1257, 1261 (9th Cir. 1992) (“To withdraw from a
conspiracy a defendant must either disavow the unlawful goal of the
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that Deangelo wasn’t charged as a conspirator in the new conspiracies
documented on the wires, nor that he was rélaying 'stater‘ne‘nts as a hon-
conspirator. State’s Brief at 48 (citing Carr v. State, 96 Nev. 238, 239,
607 P.2d 114,116 (1980); Fish v. State, 92 Nev. 272, 275-76, 549 P.2d
338, 34041 (1976)) |

What matters is that Deangelo was no longer a coconsp1rator a.
point the State does not refute. And NRS 51.035(3)(e) deﬁnes as non-
hearsay only statements “‘by a coconspirator.” Speaking of the near-

| identicalr fedet'al rule, the Seventh Circuit has said:

There is nothing in the rule about withdrawal, and of
course a conspiracy could continue, and statements be
made in the course and furtherance of it, after a
particular member had withdrawn. But then it would
not be a co-conspirator’s statement; it would be a
former co-conspirator’s statement.

United States v. Patel, 879 F.2d 292, 293 (7th Cir. 1989). If a defendant
effectively withdraws from a conspiracy, “the declarations of co-

conspirators uttered after the date of his withdrawal would not be

conspiracy, affirmatively act to defeat the purpose of the conspiracy, or

take definite, decisive, and positive steps to show that the defendant’s

d1sassoc1at10n from the conspiracy is sufficient.”) (mternal changes
omitted).
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- admissible against him.” Untted States v. 'Mardiqn, 546 F.2d 97,‘3,‘978
n.5 (D.C. Cir.,1976). This principle is echoed in a host of ¢aées in Which
defendants fail to Withdraw. See, e.g., United States v. Ciresi, 697 ’F.3d
19, 27 (1st Cir. 2012); United States v. Walls, 70 F.3d 1323, 1327 (D.C.
Cir. 1995); Uﬁited States v. Zarnes, 33 F.3d 1454, 1468 (7th Cif; 1994); -
Pqtel, 879 F.2d at 293—94; State v. Lobato, 588 S§.2d 1378; 1384-86 (La. ’
Ct. App. 1991); United States v. Cardall, 885 F.2d 656, 668 n.22 (10th |
Cir. 1989); United States v Abou-Saada, ‘785 F.2d 1, 7-8 (lst.Cir. 1986).

Because Deangelo withdrew from the conspiracy by aligning
himself with the police, he was no longer a conspirator when Anabel
and Little Lou were rect)rded. Under the hearsay statute, those
statements should not have been admitted. |

But that is just the first reason. The second is that the statements
recorded on the wires aren’t—in'furthérahce of the conspiracy. This was a
point emphasized in the opening brief, particularly in regard to Anabel’s ,. |
statement about a “Plan B.” See Opening Brief at 77. The State’s
rebuttal is a short nuh-uh. Tts whole argument is this one sentence:
“Here, the statements were made in the furtherance of the .conspiracy,

given that they were made to bring Hidalgo,’Louis, and [Anabel]
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Espindola up to speed with the events, and to avoid detection.” State’s
Brief at 48. | |

The State may wish to reconsider its position. If it was really |
necessary, for example, for Anabel to inform éveryone after‘the f_acf
what the plan was, then how was there a con.sﬁiracy to begin with? _How | "}
could Deangejlo, Counts; Anabel, and the Hidalgos consi)ire to kﬂl Td if
‘Anabel had té bring everyone up to speed after the fact? If that Were S0,
the State shoﬁld expect fresh post-coriviction petitions from all these |
other “conSpiJF'ators.” |

| More sei'iously, though, this charactei‘ization doesn’t hold up. This

wasn’'t Anabel Bringing anyone up to speed. And if she were minimiZing_
‘everyone’s in{?olvement and blaming Deangelo_for screwing things :'up,
these aren’t statements in furtherance of the conspiracy. If vany»t‘}h_ihg’ :
Anabei’s statemenﬁs are more aptly characterized as efforts to shift
blame for the3 situation. Such statements aren’t admissible as
| coconspirat6£ statements. See United States v. Blakey, 960 F.2d 996;; :
998 (11th Cir. 1992). | |

As for the statements about what should be: done to avoid

detection, those aren’t in furtherance of the alleged conspifacy to kill
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TdJ. While a cbnspiracy can extend to “affirmative acts of concealrhent” |
that are “an integral part of the conspiracy,” see Foss v. State, 92 Nev.
163, 167, 547 P.2d 688, 691 (1976), a conspiracy doesn’t continue in
perpetuity. The Foss court cited favorably two cases that support that
very principle. Id. (citirig Dutton v. Evans, 400 U.S. 74 (1970); Staté v.
Davis, 528 P.2d 117 (Or. App. 1974)). One of those cases, the Davis

decision, explains the point well:

This is not to say that a perpetual conspiracy to
forever avoid detection can be inferred from
agreement to do a criminal act. The distinction must
be drawn between (1) those affirmative acts of
concealment directly related to the substantive crime -
of a nature within the contemplation of the
conspirators, and (2) those general acts of
concealment, by silence or by reaction to police
activity, which occur after the primary objectives of
the conspiracy have been achieved and the acts
directly in furtherance of those objectives have been
performed.

528 P.2d at 119.

This distinction mentioned above is important here. The State
alleged a conspiracy to kill TJ, and staterﬁents in furtherance of that
conspiracy could potentially come in. But that conspiracy was at. an end,
and a new one had begun. All the discussioh of killing witnesses was
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not an integral part of the conspiracy to kill Td. The wires themselves
reflect that tﬁis sort of action wasn’t contemplated in the original
conspiracy. Indeed, it only became an issue after Deangelo, on
instructions from the police, told Anabel and Little Lou that Rontae and
JJ were th1nk1ng about ratting. 12 AA 2449.

This says nothing of the remaining evidentiary problems with this
othef-conspiraéy evidence. Contrary to the State’s assertions, the
statements, »p‘articularl‘y those that discussed future actions, Wereri_’t
“relevant for »p;roving Deangelo’s mental state. See State’s Brief ‘at‘ 42—46.,
Yes, tﬁal defense counsel tﬁed to employ some in that way, but

relevaﬁce cannot be judged from an attorney’s efforts to make the best
of Wrdngly-admitted evidencé. See 9 AA 1867. Deangelo’s stateﬁents
can’t show anything, as they were only admitted for context, or so the
State says. And the statements of others, particularly when they're
| goaded by Deangelo over imaginary dangers, simply cannot reveal
Deangelo’s own mental state.

To the extent Anabel’'s and Little Lou’s statements could be
somehow found to illuminate Deangelo’s mental stéte,. it 1s still |

outweighed by the danger of unfair prejudice. This is particularly true
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when it comes to the “other conspiracy” statements. The danger is |
demonstrated by how the State emplbyed these sfatementé at trial. |
Over and over again, the State pointed to the new conspiracy to kill as
evidence that, Deangelo and the rest had conspired to kill before. See 9
AA 1855-60; e.g. 18 AA 1857 (“Could you have KC kill them too, |
meaning also, in additipn, clearly indicating the prior intent aﬁd the
- formation of an intent to kill TdJ.”). This is propensity evidence in a
conspiracy péckage.

"The tapes should not have been admitted and it was plain error

for the district court to admit them.

3. The recordings were fundamentally unfair

The State faults Deangelo for only citing one case in support of his
contention that using the tapes was a violation of his due process.
According to the State, the Court shQuld decline to even consider the
issue. State’s Brief at 50.

To that, the response is simple. First, and fortunately, this
situation is quite rare. Very few cases exist where police induce a

defendant to confess with a false promise of leniency, take the
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defendant up on his offer to record the others involved in a crime,
Instruct the ciefendant to induce the others to fnéke the most
incriminatingi statements possible, then use those statements against
the defendant. Finding similar, reported cases is like findiﬁg the
proverbial needle in a haystack.

Second, Deangeio’s citation is very apropos. To label the issile khere
as concerning only “the introduction of a coconspirator’s statement,” is
brash oversirﬁplificatiori. As described above, it was much more thah. :
that. So while the issue at the center of Lisenba v. California was an
allegation of torture, the case nevertheless forbids the use of any
evidence that would be fundamentally unfair, no matter its Veracity:.‘ -
See 314 U.S. 219, 236 (1941).

And it’s‘fbr that reason that the State’s citations to Jamal v. Van
de Kanﬁp is for naught. The State cited that Ninth Circuit cése for the
proposition that a constitutional violation only occurs whefe ““the“re a:r‘e
no permissible inferences the jury may draw from the evider-lc‘_e'-.?" State’é :
Brief at 49 (quoting Jamal, 926 F.2d 918, 920 (9th Cir. 1991)). Besides.
not being maﬁdatory authority, that Ninth Circuit holding is

inexp"licably at odds with the due process standard set out in Lisenba.
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The Supvreme‘ Court case forbids even the use of true 'eVidence if it-wbuld
be fundamenfally unfair, yet obviously a jury could draw all sorts of |
permissible iﬁferences from true evidence.

Under tile circumstances of this Case, using the tapes against
Deangelo breached the nOrmsl of due process, and that is so regardless

of what inferences a jury could draw.

4.  Counsel’s argument is not.evidence |

The Sta;ce argues that using the tapes didn’t force -D‘eangelo to
testify or forego the opportunity to explain his statements beééu’se fhat )
task was Iacco‘mplished through other witnesses and through argument.
State’s Brief at 51. Not so.

First, while the jury was given some background on how the
recordings were produced, the prosecution witness asserted that he dnly
gave Deangelo tips on what to do, not what facts to bring up. 8 AA 1730. |
In turn, the prosecution relied on that to imply that Deangelo was
revealing the truth in his statements on the recordings. See, e.g, S AA
1741—45. So no testimony explained just how candidly Deangelo was

speaking.
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That leaves the argument of Deangelo’s attorney to do the task. |
But, Consis_teht with the law, the jury was instructed that “[S]tatements,
arguments and opinions of counsel are not evidence in the case.” 9 AA

1982. Counsel’s argument did not ;'émedy the problem.

5.  Making the best of the tapes does not mean Deangelo’s
substantial rights weren’t implicated

The State offers ohly‘one argument for why Dearigelo’s substantial
- rights weren’t implicated. It returns to the proposition that the
recordings can’t be bad because Deangelo’s trial counsel used their-

- content to argue that Deangelo wasn’t culpable State’s Brtef at 51—52
But that logic doesn’t follow. Making lemonade from the lemons of bad .
evidence doesn’t mean the evidence was good. Deangelo’ s s'ubstantlal

rights Weré implicated by the admission of the tapes.

D. The record in context, does not support Deangelo’s first—
degree murder conviction ,

The State’s‘sufﬁcienéy arguments are built upon a faulty pry'emise.‘
While the evidence must be viewed in the light most favorable to the -

jury’s verdict, there is no license to take evidence out of context or
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invent details that do not exist. But again that is what the State has

done.

1. Others’ intent does not matter

For Dedngelo to be guilty of first-degree mur(.ier,he must _hévé
intended TJ’s death as a deliberate, willful, and premeditated murder.
See, e.g., Opening Brief at 84-85. Nevertheless, the State spends much
of its brief focusing on what Mr. H Wanted, as reported by Deapgelo. '
* State’s Brief ét 54-55. That is irrelevant. |

So, to bridge the gap, the State brings in Deangelo’s statements
about his own motives. But they are taken out of context. .Although he
wanted to prove his loyalty to Hidalgo, Deangelo didn’t say he agreed to
participate \in a murder to do so. 12 AA 2528. And while he did relay the -
assignment to Counts, he did so because he didn’t want to be the one to |
beat up Td. The murder was Counts going too far. 12 AA 2549-50.

Neither do Deangélo’s actions show guilt. For example, the State
claims Deangelo brought JJ and Rontae along so that nobody could
blame him for the shooting. State’s Brief at 2521-22. But this was just

another instance of Deangelo’s confused story telling. They were only
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important as witnesses because they “saw him shoot him, you know I'm

saying.” 12 AA 2522 (emphasis added to past tense verb).

2. Deangelo did not distract TJ

The State argues that there is sufficient evidence for the lying-in-
wait theory because Deanngelo “distfacted” Td so that Counts‘#cquld-get
the drop on him. State’s Brief at 56. But there is nofhing in the record
about Deangelo distracting TdJ. That’s an invention of the State. |

Both eiéments for this theory, as well as the first-degree theory,

N

are absent. Deangelo’s murder conviction must be reversed.

E. Therecord, in context, also doesn’t support the deadly-
weapon enhancement

The State’s argument forvwhy Deangelo knew a gun Would be used
is just like its other sufficiency arguménts: a mix of ouf-of-context ._
statements, misconstrued statements, intentions attributable only to
others, and so forth. See State’s Brief at 59.

So, no, Deangelo did not hire Counts to kill, despite what Mr H
may or may ﬁot have wanted. He didn’t argue over who was going to.

shoot Td—he ‘told JJ not to shoot. 12 AA 2522. And again, while he did
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have JJ and Rontae along, he emphasized their value as wifnesses after _
Counts’ unanticipated shooting, not béfbre. Id.

As for Deangelo’s off-hand statement that he knew th‘at Counts
carriéd a gun, it doesn’t show that Deangelo had any knowledge that
Counts intended to use it on TJ ‘. vSee Opening Brief at 91.

Again, there is insufficient evidence to show that Deangelo should

be convicted of the deadly weapon enhancement.

F. Cumulative error

~ Only one thing needs to be said in reply to the State’s cumulative |
error argument. The State insists that there couldn’t be cumulative
error, in part, because “several of the alleged errors were not even
sufficient to draw an objection at trial.” State’s Brief at 60. But that has
no bearing on the analysis. Just because trial counsel fails to object fo ,
something, it doesn’t necessarily mean that no error occurred. As
successful ineffective assistance of counsel claims show, sometimes trial

counsel simply fail to object because they were not aware of an error.
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II.

Conclusion

The St;te has failed to rebut Deangelo’s claims that his statement - |
and the recordings were imprbperly admitted at trial, and that there
was insufficiént evidence to convict him of first-degree murder and the .
deadly-weapqri enhancement. For thosé reasons, as argued abo?e é_nd in
the Opening Brief, this Court should reverse Deangelo’s»convictic;ns‘and,

vacate his sentence.

DATED: April 6, 2015.

/s/ Mario D. Valencia
MARIO D. VALENCIA |
Counsel for Deangelo R. Carroll
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