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IN THE NINTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
8
9 IN AND FOR THE COUNTY OF DOUGLAS
10 In the Matter of the Determination of the relative
rights in and to the Waters of Mott Creek, Taylor
11 Creek, Cary Creek (aka Carey Creek), Monument
Creck, and Bulls Canyon, Stutler Creek (aka Stattler
12|| Creek), Sheridan Creck, Gansberg Spring, Sharpe
Spring, Wheeler Creek No. 1, Wheeler Creek No. 2,
13]| Miller Creek, Beers Spring, Luther Creek and various
unnamed sources in Carson Valley, Douglas County,
14 | Nevada.
15
JW.BENTLEY and MARY ANN
16/ BENTLEY, TRUSTEES OF THE LRDES
171l BENTLEY FAMILY 1995 TRUST; JOY
SMITH, DANIEL BARDEN and ELAINE
18| BARDEN,
19 Petitioners,
20
V.
21
STATE OF NEVADA, OFFICE OF
22|l THE STATE ENGINEER,
& Respondent.
24 /
25 THIS MATTER came before the Court on October 17, 2013, on petitions for judicial
26]| teview (“Petitions™) filed on April 30, 2012, and April 24, 2013. The Petiioners Joy Smith,
Daniel Barden and Elaine Barden (“Smith and Barden™) were represented by Jessica C. Prunty,
28
NATHAN TODYOUNG
DISTRICT JUDGE
DOLGLAS COLNTY
PFO. B0\ 118

MINDEN, NV P23
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MALTEAN [ODYOUNG
DISTRICT JLDGE
POUGLAS COUNTY
PO. BON 215
MINDEN, NV $92}

Esq., of Dyer, Lawrence, Penrose, Flaherty, Donaldson & Prunty, The Petitioners J.W.
Bentley and Mary Ann Bentley (“Bentleys”) were represented by Michael L. Matuska, Esq., of
Matuska Law Offices, Ltd. The Respondent State of Nevada, Office of the State Engineer
(“State Engineer™) was represented by Senior Deputy Attorney General Bryan L. Stockton,
Esq. The following individuals and entities participated in defense of the State Engineer, to
wit: Thomas Scyphers, Kathleen Scyphers, Frank Scharo, Sheridan Creek Equestrian Center,
LLC, Donald Forrester, Kristina Forrester, Ronald Mitchell, Ginger Mitchell and Hall
Ranches, LLC. (collectively “Intervenors™} and were represented by Thomas J. Hall, Esq.

These martters have been fully briefed by the parties. The Court, having read all of the
pleadings, including the petitions, the opening, answering and reply briefs, all requests for
Judicial Notice and the previous orders entered herein. The Court, having also reviewed partial
transcripts of the previous trial held herein, and having heard oral arguments and rendered an
oral decision on October 17, 2013,

NOW THEREFORE, the Court makes the following findings, conclusions and orders
as follows:

L, On Gctober 11, 2012, this Court ordered two previous Petitions for Judicial
Review, which were filed in Case Nos. 12-CV-0141 and 12-CV-0145, shall be consolidated
“into NJDC Case No. 08-CV-0363 and are hereby assigned the subsection designation of
NJIDC Case No. 08-CV-0363-D-1.” That Order is hereby confirmed. .

P The Motion to Consolidate filed herein on June 13, 2013, is granted and the
Petition for Judicial Review filed under Case No, 13-CV-0121 shall be consolidated with the
ongoing adjudication proceedings under Case Na. 08-CV-0363-D-1.

3. The Requests for Judicial Notice filed on November 5, 2012, and November 12,

2012, by the Bentleys. and on March 14, 2013, by the Intervenors, are hereby granted.




1 4. The Petitions are not moot even though the rotation schedules ordered in 2012

oY)

and 2013 expired at the end of each irrigation season, as the issues raised by Petitioners are

capable of repetition, yet evading timely appellate review,

- FY

5 Water is a scarce and precious resource in the State of Nevada and every effort
should be made to conserve al] available water resources.
6. Water is important for drinking and it is important for the rest of our lives, for

everything that the parties here use it for, for livestock, for agriculture, for ponds for fish and

¥ =] oo ~J on ¥ ]

for the enjoyment of life.

10
£ There is not enough water available in this part of the country for everything

11

I that atl of the parties want (o use it for.
1

I3 8. On August 14, 2008, the State Engineer filed his Final Order of Determination

14‘ which provides for the parties’ water rights as follows (at page 194):

15 The diversion rates for the north and south split of Sheridan Creek are based on

16 a spring and early summer average stream flow of 3.5 c.f.s. Flow and diversion
rates during periods of drought and middle to late irrigation season will

17 generally be less than the rates determined in the Preliminary Order of

J Determination. Therefore, al jes will have ta sh e

18] ri r f low flow & diversion from either the north or

19 split can be used ip its entirety in a rotation system of irrigation.

20 [Emphasis added.]

21 9. Pursuant 1o NRS 533.450(10), “[t]be decision of the State Engineer shall be

22|l prima facie correct, and the burden of proof shall be upon the party attacking the same.”

2 10.  On appeal, the function of this Court is to review the evidence on which the
24
State Engineer based his decision. and ascertain whether the evidence supports the decision. If
25
5% so. the Court is bound to sustain the State Engineer's decision. State Engineer v. Curtis Park,

57|l 101 Nev. 30, 32, 692 P.2d 495 (1985).

28
NATHAN FODYOUNG
PISTRICT AeBGE
DOVGLAS COUNTY
£0. BO\ 118 3
MINDEN. NV 83423
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1. In the absence of an agreement of the parties pursuant to NRS 533.075, the
1 Court may by its orders fix the times when, by rotation, the whole may be used by each at
different times in proportion to their respective rights.
12. This Court entered Findings of Fact, Conclusions of Law and Judgment, on
April 5, 2012 (“Judgment”), ordering the State Engineer to impose a rotation schedule on the
water rights from the North Diversion of Sheridan Creek and tributaries subject to certain

conditions stated in the Judgment.

13.  Whenever the flow in the North Diversion of Sheridan Creek and tributaries is
below 2.0 cubic feet per second (cfs), a rotation schedule would be needed to avoid injury to
the water users.

14, Pursuant to the Judgment entered herein by District Judge David R. Gamble
| (Retired). on April 5. 2012, when the combined flow from the North Diversion of Sheridan

Creek and tributaries drops below 2.0 cfs, the State Engineer shall impose a rotation schedule,

15.  The rotation schedule shall be in effect from the time the North Diversion of
Sheridan Creek flow drops below 2.0 cfs until superseded, until the flow rises to above 2.0 cfs
or unti| the schedule is stayed or modified by this Court.

16.  The rotation schedule shall be prepared at the beginning of each imigation
season to allow review by this Court, under NRS 533.450. if any party challenges the schedule.

17. Substantial evidence supports this Court’s decision and Judgment for rotation
and the State Engineer's impiementation of the same.

18.  The rotation of the available water has been properly ordered by this Court and

properly implemented by the State Engineer.

27
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NAFIAN TODYOUNG
DISTRICT A'DGE
DOVGLAS COUNTY
PO.BOX IS
MINDEN, NV 8942}

19. The Court does not find that the rotation order was illegal.
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NATHAM TODYOUNG
DISTRICT JUDGE
DOLGLAS COUNTY
Q. BON 2

MINDEN, NV 39023

290. It is not the function of this Court to readdress the prior decision and Judgment
of this Court entered April §, 2012.

21. The Judgment entered by this Court on April 5, 2012, will not be amended via

these proceedings.

22. This Court has jurisdiction over the action and the parties, and has the legal

authority to order the State Engineer to implement rotation of water during periods of low

flow.

23.  The Petition for Judicial Review filed in Case No. 12-CV-0141 is hereby denied
in all regards.

24, The Petition for Judicial Review filed in Case 12-CV-0145 is hereby denied in
all regards.

25. The Petition for Judicial Review filed in Case 13-CV-0121 is hereby denied in
ali regards.

26. This Order shall apply in a continuing fashion to all future rotation schedules
imposed until such time as the Final Decree is entered herein.
IT IS SO ORDERED.

Dated this 27- day of November, 2013.

ATHAN TO
District Judge

Originally submitted by:
Thomas J. Hall, Esg.
Law Offices of Thomas J. Hall

Subsequently edited by:
Nathan Ted Young
District Judge




| |[Copies served by mail this £ day of November, 2013, to:

Bryan L. Stockton, Esq.
“ Deputy Attomey General
State of Nevada
108 North Carson Street
Carson City, NV 89701

Michael L. Matuska, Esq.
937 Mica Drive, #16A
Carson City, NV 89705

8! Thomas J. Hall, Esa.
P. O. Box 3948
91 Reno, NV 89505-3948

10
Jessica C. Prunty, Esq.
11 || 2805 Mountain Street

12 Carson City, NV 89703
/ (f‘;MuL# \géc@w

13 Judicial Assistant
14
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19
20|
21
22
23
24

25
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NATHAN TODYOUNG
DISTRICT JUDGE
DOLGLAS COUNTY

PO.BON I8 6
MINDEN, NV 29403
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THOMAS J. HALL

ATYORMNEY AND

COUNBELOR AT Law
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RLND, NEVADA SETS
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Consolidated Case No.: 08-CV-0363-D1
Case No.: 12-Cv-0141
Case No.: 13-CV-0121

Dept. No.: I

Thomas J. Hall, Esq.
Nevada State Bar No. 675
305 Scuth Arlington Avenue
Post Cffice Box 3948

Reno, Nevada B9505
Telephone: 775-348-7011
FPacgimile: 775-348-7211

IN THE NINTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR DOUGLAS COUNTY

In the Matter of the Determination of
the Relative Rights in and to the
Waters of Mott Creek, Taylor Creek,
Cary Creek (aka Carey Creek), Monument
Creek, and Bulls Canyon, Stutler Creek
(aka Stattler Creek), Sheridan Creek,

Gansberg Spring, Sharpe Spring, HOTICE OF ENTRY
Wheeler Creek No. 1, Wheeler Creek OF ORDER

No. 2, Miller Creek, Beers Spring,
Luther Creek and Various Unnamed
Sources in Carson Valley, Douglas
County, Nevada.

J.W. BENTLEY and MARYANN BENTLEY,
Trustees of the Bentley Family 1995
Trust; JOY SMITH, DANIEL BARDEN,
and ELAINE BARDEN,

Petitioners,
vs.

State of Nevada, Office of the
State Engineer,

Regpondent ,
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THOMAR J. HALL
ATTORNLY AND
COUNSELOM AT LAW
MR BOUTH ARLINGTON
AYENVE
PFOAT OPFICE BOX 3040
ABEMNO, NEVADA MpHoL
CTFE AR-TELD

PLEASE TAKE NOTICE that the on the 27*® day of November,
2013, the Court entered its Order in the above-referenced
matter. A copy i1s attached hereto as Exhibit 1.

The undersigned does hereby affirm that the preceding
document does not contain the social security number of any
person.

DATED this 2nd day of December, 2013.

LAW yﬁ'(zs OF THOMAS J. HALL

‘Thomas J. Hall, Esq.
Nevada State Bar No. 675
305 South Arlington Avenue
Poat Office Box 3948

Reno, Nevada B950%
Telephone: 775-348-7011
Facgimile: 775-348-7211
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THOMAS J. HALL
ATTORNEY AND
COUNBELDR AT LAW
OB BOATH ARLINGTON
AVEWUE
AT DFFICE BOR I84R
REMG, HEVADA BREDS
TR ML TEIY

CERTIFICATE OF SERVICE BY MATL

I certify that I am an employee of Thomas J. Hall, Esg.,
and that on this date, pursuant to NRCP &(b), I placed in the
U.S8. Mail, postage prepaid, a true and correct copy of the

preceding document addressed to:

Matuaka Law Offices, Ltd. Sheridan Creek Equestrian
Michael L. Matuska, Esq. Glenn A, Roberson, Jr,

937 Mica Drive, Suite 1l6A 281 Tiger Wood Court
Carson City, Nevada 89705 Gardnerville, Nevada 83460
Bryan L. Stockton, Eaq. Donald S. Forrester
Senior Deputy Attorney General Kristina M, Forreater

100 North Carson Street 913 Sheridan Lane

Carson City, Nevada 89701 Gardnerville, Nevada B9460
Jegsica C. Prunty, Esg. Frank Scharco

Dyer, Lawrence, Penrase, Post Office Box 1225
Flaherty, Donaldson & Prunty Minden, Nevada 69423

2805 Mcuntain Street
Carson City, Nevada 89703

Ronald R. Mitchell
Ginger G. Mitchell

Poat Office Box 5607
Stateline, Nevada B%448

DATED this 2™ day of December, 2013.

/Misti Hale
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EXHIBIT 1:

EXHIBIT LIST

Order entered November 27, 2013.
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IN THE NINTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
8
91 IN AND FOR THE COUNTY OF DOUGLAS
l
10l In the Matter of the Determination of the relative
rights in and to the Waters of Mot Creek, Taylor
11| Creek, Cary Creek (aka Carey Creek), Monument
Creek, and Bulls Canyon, Stutler Creek (aka Stattler
12 “ Creek), Sheridan Creek, Gansberg Spring, Sharpe
Spring, Wheeler Creek No. |, Wheeler Creek No. 2,
13| Miller Creek, Beers Spring, Luther Creek and various
unnamed sources in Carson Villey, Douglas County,
Nevada
14
15
J.W. BENTLEY and MARY ANN
16] BENTLEY, TRUSTEES OF THE ORDER
17 BENTLEY FAMILY 1995 TRUST; JOY
SMITH, DANIEL BARDEN and ELAINE
1841 BARDEN,
19 Petitioners,
20 J =
21}l
STATE OF NEVADA, OFFICE OF
22| THE STATE ENGINEER,
23 “ Respondent.
24 /
25 THIS MATTER came before the Court on October 17, 2013, on petitions for judicial
— " review (“Petitions”) filed on April 30, 2012, and April 24, 2013. The Petitioners Joy Smith,
27
| Daniel Barden and Elaine Barden (“Smith end Barden™ were represented by Jessica C. Prunty,
28
NATHAN TODNOUNG
DISTRICT JUDGE
DOLGLAS COUNTY
PO, BOX 210

MINDEN, NV #9423
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NATHANTOD VOUNG
DISTRICT JUDGE
DOLGLAS COUNTY
PO, BON 218
MINDEN, NV B33

Esq., of Dyer, Lawrence, Penrose, Flaherty, Donaldson & Prunty. The Petitioners I.W.
Bentley and Mary Ann Bentley (“Bentleys™) were represented by Michael L. Matuska, Esq., of
Matuska Law Offices, Ltd. The Respondent State of Nevada, Office of the State Engineer

(“State Engineer”) was represented by Senior Deputy Attomey Generzl Bryan L. Stockion,

Esq. The following individuals and entities participated in defensc of the State Engineer, to
wit: Thomas Scyphers, Kathleen Scyphers, Frank Scharo, Sheridan Creek Equestrian Center,
LLC, Donald Forrester, Kristina Forrester, Ronald Mitchell, Ginger Mitchell and Hall
Ranches, LLC, (collectively “Intervenors”) and were represented by Thomas J. Hall, Esqa.

These matters have been fully briefed by the perties. The Court, having read all of the
pleadings, including the petitions, the opening, answering and reply briefs, all requests for
Tudicial Notice and the previous orders entered herein. The Court, having also reviewed partial
transcripts of the previous trial held herein, and having heard oral arguments and rendered an
oral decision on October 17, 2013,

NOW THEREFORE, the Court makes the following findings, conclusions and orders
as follows:

1. On October 11, 2012, this Court ordered two previous Petitions for Judicial
Review, which were filed in Case Nos. 12-CV-0141 and 12-CV-0145, shall be consolidated
“into NJDC Case No. 08-CV-0363 and are hereby assigned the subsection designation of
NJDC Case No. 08-CV-0363-D-1," That Order is hereby confirmed.

2. The Motion to Consolidate filed herein on June 13, 2013, is granted and the
Petition for Judicial Review filed under Case No. 13-CV-0121 shail be consolidated with the
ongoing adjudication proceedings under Case No. 08-CV-0363-D-1.

3. The Requests for Judicial Notice filed on November 5, 2012, and November 12,

2012, by the Bentleys, and on March 14, 2013, by the Intervenors, are hereby granted.
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NATHAN TODYOUNG
DISTRICT UDGE
DOLGLAS COUNTY
PO.BONIIR
MINDEN, RV 39423

4, The Petitions are not moot even though the rotation schedules ordered in 2012
and 2013 expired at the end of each irrigation scason, as the issues raised by Petitioners are
capable of repetition, yet evading timely appcliate review.

5. Water is a scarce and precious resource in the State of Nevada and every effort
should be made to conserve all available water resources.

6. Water is important for drinking and it is important for the rest of our lives, for

everything that the parties here use it for, for livestock, for agriculture, for ponds for fish and

for the enjoyment of life.

£ There is not enough water available in this part of the country for everything

that all of the parties want to use it for.

8. On August 14, 2008, the State Engineer filed his Final Order of Determination

which provides for the parties’ water rights as follows (at page 194):

The diversion rates for the north and south split of Sheridan Creek are based on
a spring and early summer average stream flow of 3.5 c.f.s. Flow and diversion
rates during periods of drought and middle to late irrigation season will

generally be less than the rates determined in the Preliminary Order of
Determination. Therefore. all partics will be are the water shortagy

[Emphasis added.]

9. Pursuant to NRS 533.450(10), “[t]he decision of the State Engineer shall be
prima facie correct, and the burden of proof shall be upon the party attacking the sarne.”

10.  On appeal, the function of this Court is to review the evidence on which the
State Engineer based his decision, and ascertain whether the evidence supports the decision. If
50, the Cotrt is bound to sustain the State Engineer’s decision. State Engineer v, Curtis Park,

101 Nev. 30, 32, 692 P.2d 495 (1985).
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i1.  Inthe absence of an agreement of the parties pursuant {0 NRS 533.075, the
Court may by its orders fix the times when, by rotation, the whole may be used by each at
different times in proportion to their respective rights.

12.  This Court entered Findings of Fact, Conclusions of Law and Judgment, on
April 5, 2012 (“Judgment™), ordering the State Engineer to impose a rotation schedule on the
water rights from the North Diversion of Sheridan Creek and tributaries subject to certain
conditions stated in the Judgment.

13.  Whenever the flow in the North Diversion of Sheridan Creek and tributaries is
below 2.0 cubic feet per second (cfs), a rotation schedule would be needed to avoid injury to
the water users.

|4 Pursuant to the Judgment entered herein by District Judge David R. Gamble

(Retired), on April 5, 2012, when the combined flow from the North Diversion of Sheridan

15| Creek and tributaries drops below 2.0 cfs, the State Engineer shail impose 2 rotation schedule.

16
17
18
19
20|
21,
22
23

24
25

15.  The rotation schedule shall be in effect from the time the North Diversion of
Sheridan Creek flow drops below 2.0 cfs until superseded, until the flow rises to above 2.0 cfs
or until the schedule is stayed or modified hy this Court.

16.  The rotation schedule shall be prepared at the beginming of each irrigation
season to allow review by this Court, under NRS 533 450, if any party challenges the schedule.

17.  Substantial evidence supports this Court’s decision and Judgment for rotation
and the State Engineer’s implementation of the same.

18. . The rotation of the available water has been properly ordered by this Court and

- properly implemented by the State Engineer.

27
|

NATHAN TODVYOUNG
DISTRICT JUDGE
POLGLAS COUNTY
r0. BON 118
MINDEN, NV 8523

19.  The Court does not find that the rotation order was illegal.
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|

20.  Itis not the function of this Court to readdress the prior decision and Judgment

of this Court entered April 5, 2012.

21.  The Judgment entered by this Court on April 5, 2012, will not be amended via

these proceedings.
3. This Court has jurisdiction over the action and the parties, and has the legal

authority to order the State Engineer to implement rotation of water during periods of low

flow.

23 The Petition for Judiciel Review filed in Case No. 12-CV-0141 is hereby denied
in all regards.

74 The Petition for Judicial Review filed in Case 12-CV-0145 is hereby denied in
all regards.

25.  The Petition for Judicial Review filed in Case 13-CV-0121 is hereby denied in
all regards.

26.  This Order shall apply in a continuing fashien to all future rotation schedules
imposed until such time as the Final Decree is entered herein.

fT 1S SO ORDERED.

Dated this 2?- day of November, 2013.

Originally submitted by:
Thomas J. Hall, Esqg.
Law Offices of Thomas J. Hall

Subsequently edited by:
Nathan Tod Young
District Judge
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Copies served by mail this _ 47 day of November, 2013, to:

Bryan L. Stockton, Esq.
Deputy Attorney General
State of Nevada

100 North Carson Street
Carson City, NV 89701

Michael L. Matuska, Esq.
937 Mica Drive, #16A
Carson City, NV 85705

Thomas J. Hall, Esq.
P. O. Box 3948
Reno, NV 89505-3948

Jessica C. Prunty, Esq.
2805 Mountain Street

[ Carson City, NV 89703

Judicial Assistant

¥r—
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IN THE NINTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

| IN AND FOR THE COUNTY OF DOUGLAS

In Re: Rotatian Schedule

in the Matter of the Determination of the relative
12| rights in and to the Waters of Mot Creek. Taylor
- Creek, Cany Creek (aka Carey Creek). Monument

Creeh. and Bulls Canyon, Stutler Creek (aka Starttler

13 (reek ). Sheridan Creck. Gansberg Spring. Sharpe
14 spring. Wheeler Creek No. 1. Wheeler Creek Nao. 2,
Miller Crech, Beers Spring. Luther Creek and various
% unnamed sources in Carson Valley. Douglas County.
’ Nevada
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" FLAINE BARDEN, ORDER
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- Petitioners.
20 \
1 W. BENTLEY AND MARY ANN
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A% i! Petitioners,
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, i STATE OF NFVADA. OFFICE OF
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THIS MATTFER comes before the Court upon a Motion To Consolidate and a Motion
To Intervene. Having examined all relevant pleadings and papers on file herein, the Court now
enters the following order, good cause appearing:
THAT the Motions are GRANTED.
Motion To Consclidate

The State Fngineer suggests conselidating two pending petitions for judicial review.

' regarding the imposition of a rotativn schedule upon a portion of water within the north branch

of Sheridan Creek, with the "Mott Creek Adjudication’ designated as NJDC

| (ase No. U8-C'V-0363-D. Since the two petitions pertain to related issues of fact and law.

those petitions filed within NJDC Case Nos. 12-CV-0141 and 12-CV-0145 are hereby
consolidated 1ogether pursuant to NRCP 42(a). Furthermore, because those two consolidated
petitions pertain (o waters of the existing Mott Creek adjudication before the Ninth Judictal
District Court. the two petitions shall also be consolidated into NJDC Case No. 08-CV-0363
and are hereby assigned the subsection designation of NJDC Case No. 08-CV-0363-D-1.
Motion To Intervene

Although Petitioners and the parties previously given leave 10 intervene in NIDC
Case No. 08-CV-0363-D disagree regarding the proper procedure to now intervene and be
heard in NJDC Case No. 08-CV-0363-D-1, little substantive abjection. if any, is presented to
oppose the input of those same intervenors while the Court considers the pending petitions.
Since it appears that those seeking leave to intervene in this sub-matter may be affected by the
vutcome of the petitions, leave is hereby granted to file a Notice of Intent to Defend similar to

the example attached as Exhibit | to the Reply In Support Of Metion To Intervene.




Briefing Schedule
Briefing of the two consvlidated petitions for judicial review shall now commence
| according to the schedule set forth within NJDCR 22, The date of entry of this Order is to be
|l considered the date the administrative record was filed with the Court as referenced within
0l NJDCR 22 Each counsel of record may file a separate brief on behalf of their clients.

| employing the applicable briefing deadline(s) based upon their clients™ position. in effect. as

‘ petitioner or respondent.
IT 18 SO ORDLERED.
Dated this 1{ _dav of October, 2012.

|‘|| S

DAVID R. GAMBLE
District Judge
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Copies served by mail this “ u“_
Bryan L.. Stockton. Esq.

Deputy Attorney General

State of Nevada

100 North Carson Strect

Carson City, NV 89701

Michael L. Matuska. Fsq.
937 Mica Drive, #16A

| Carson City. NV 89705

Thomas J. Hail, ksq.
P 0. Box 3948
Reno. NV ROS0R-3948

Jessica C. Prunty. Esq.
2805 Mountain Street
Carson City, NV 89703

Alling & Jillson. LTI,
P. Q. Box 3390
Stateline. NV 86449

Frank Scharo
P. ). Box 12253
Minden, NV 89425

Irene Pestana & Michael Kelly
Pestana 1986 Family Trust
Attention: Francis B. Dovle. Esq.
1135 The Alameda 2™ Floor

San Jose, CA 95126

Office of the State Engineer

Nevada Division of Water Resources
901 South Stewart Street, Suite 2002
Carson City. NV 89701

dayv ot October. 2012 10:
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THE NINTH JUDICIAL DISTRICT COURT OF NEVADA
IN AND FOR THE COUNTY OF DOUGLAS

In the Matler of the Determination of the

i Relative Rights in and to the Waters of Mot

Creck. Tavior Creek, Cary Creek (aka Carcy
Creek). Monument Creek. and Bulls Canyon.
Stutler Creek (aka Stautler Creek). Sheridan
Creek. Gansberg Spring. Sharpe Spring. Wheeler
Creek No. 1. Wheeler Creek No. 2, Miller Creek.
Beers Spring. |.uther Creek and Vartous
Unnamed Sources in Carson Valley. Douglas
County. Nevada,

1. W, BENTLEY AND MARYANN BENTLEY.
Trustees of the Bentley Family 1993 Trust
JOY SMITH. DANIEL BARDEN and ELAINL
BARDIN
Petitioners.
VS,
State of Nevada, Office of the State Epgineer.
Respondent.

NOTICE OF AND PETITION FOR JUDICIAL REVIEW
(Re: Proofs V-06308, V-06306, V-06307 and V-06308)

COME NOW W, BENTLEY und MARYANN BENTLEY. Trustees of the Bentley
Family 1993 Trust. by and through their counsel of record, Matuska Law Offices. Ltd.. Michael L.
Vatuska, and JOY SMITH. DANIEL BARDEN and ELAINE BARDEN. by and through their
counsel of record. Dyver Lawrence. Flaherty . Donaldson & Prunty. and hereby petition this Court

for judicial review ol the Swte of Nevada. Oftice of the State Engineer’s (“State Engineer”)

al=
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issuance of the 2013 North Split of Sheridan Creck Rotation Schedule (the ~Rotation Schedule™)
on March 29, 2013, a copy of which is attached hereto as Exhibit *1” and incorporated herein by
reterence. Notive of this petition is given pursuant to NRS 533.450 (3).

In support of this petition. petitioners allege as follows:

i® This Petition tor Judicial Review is filed pursuant 10 NRS 533.450.

2] Jurisdiction and venue Jies with this Court as this Court entered its Findings of
Fact. Conclusions of Law, Order and Judgment adjudicating the waters of the North Branch of
Sheridan Creeh in Case No. 0B-CV-0363-1) (*Judgment”). NRS 533.450(1). This Court also
specifically resenved jurisdiction 1o allow for review pursuant to NRS 533.450 of any rotation
schedule issued by the State Engincer. Judgment at 15.

a The Bentley Petitioners are the awners of vested water rights, Proofs V-06305. V-
06306, V-6307 and V-06308. to the waters at the North Diversion of Sheridan Creek and the
commingled waters of Stutier Creek (collectively “Norih Sheridan Creek™):

4 The Smith and Barden Petitioners are 1the owners of vested water rights. Proofs V-
V6346 and V16347, alse to the commingled waters of Nonth Sheridan Creek.

5., Petitioners also have an interest in permit 7595, C entificate 1760. to the waters of

| Gansbery Springs. which are also commingled with the waters of the North Sheridan Creek.

6. On March 29, 2013, the State Engineer issued the Rotation Schedule requiring
petitioners o rotate their use of water under their jointly held vested water rights, and their interest
in Permit 7595, Centificate 1760.

7. Petitioners received notice of the Rotation Schedule through an e-mail sent by the

State Lngineer on or about that same day (Exhibit *17),

5. Petitioners do not agree with or consent to the Rotation Schedule.
9, The State Engineer imposed the Rotation Schedule in violation of NR8533.075.
11}, Petitioners are aggrieved by the Rotation Schedule. and the interests of petitioners

have been injured because the Rotation Schedule impairs their vested and certificaied water rights.

11 Petitioners are aggricsed by the Rotation Schedule as it is (a) in violation of
constitutional or statutors  provisians. (b) is in excess of the statutory authority of the State
fngineer 1o impose. () is affected by other crrors of law, (d) is not supported by substantial
ovidence. and or is arbitrary O capricious or charuacterized by abuse of discretion.

By
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WHEREFORE, Petitioners pray for judgment as follows:

-

=)
.‘.

For an order selting aside the Rotation Schedule:

For an award of attomeys” Tees and costs incurred by petitioners in this proceeding;

anhd

Ior such other and further reliet as the Coun deems just and proper.

- }ﬁ-"‘--_
Dated this ,.‘-'-'7/_ diy o April 2013,

Dated this | {J day of April 2013,

MA1WFF!CES. LT p———
By / 74&
MI

By

CHAEL L. MATUSKA, SBN §71 v
937 Mica Drive Suite 16A
Attorneys for J.W. BENTLEY
and MARYANN BENTLEY. Trustees of
the Bentley Family 1995 Trust

DYER LAWRENCE FLAHERTY
DONALDSON & PRUNTY.

S
LAWRENCE LAW FIRM
S Mountain Street
Carson City. NV 83703
Attorneys for JOY SMITH.
DANIEL BARDEN and ELAINE BARDEN
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Pursuant to NRCP 5¢b). | centify that | am an cmployee of Matuska Law Offices. Ltd.. and

that on the v of April 20131 caused 1o he mailed. via certified mail postage prepaid.

through the United States Postal Service, a true and correct ¢OpY

entitlied NOTICE OF AND PETITION FOR JUDICIAL REVIEW addressed to:

OfYice of the State Engineer

Nevada Division of Water Resources
901 South Stewan Street, Suite 2002
Carson City NV 89701

Thomas J. Sexphers
Nathleen M. 8¢y phers
1304 Axlesburs Count
Gardnenville NV 89460

Sheridan Creek BEguestrian Center
¢ o Alling & Jitlson. 1.YD. ?.0.3%
s Grede_saite-2000 33

crateline NV 89449 - 3340

Donald S, Forrester
hristing M. Forruesler
913 Sheridan Lanc
Gardnen ille NV 89460

James W. Bentley

Man Ann Bentley

851 Sheridan Lane
Gardnen ille NV 3U46(

[rene Pestana

Pestana 1986 Family [Tust
1431 Aucherny Lane

San Juse CA 95131

Daniel P. Barden

¥laine V. Barden

¢ o Jessica Prunty. Fsy.
DYER FAWRENCE. et al,
AR03 Mountain Street
Carson City NV 89703

ST P | [V TR Henthes 1 3 bodwiyl et woin 10 Phlps Seninne e

Bryan 1. Stockton. Esq.
Deputy Attarney General
100 North Carson Street
Carson City NV 89701

Ronatd R. Mitchell
Ginger G. Mitchell
P.0. Box 5607
Stateline NV 89449

Hall Ranches. LLC

¢/o Thomas J. Hall. Esq.

103 South Arlington Avenue
P.O). Box 3948

Reno NV 89503-3948

Frank Scharo
P. 0. Box 1223
Minden NV 89423

Joy 8. Smith

¢/ Jessica Prunty. Esq.
DYLER LAWRENCE. et al.
2805 Mountain Street
Carson City NV 89703

trene Pestana & Michael Kelly
Pestana 1986 Family Trust

¢/o Francis B. Doyle. Esq.

| 135 The Alameda. 2™ Floor
San Josc CA 95126

of the preceding document
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N SANTXOVAL STATE OF MEVADA

HRIAN 54 i

U TNOT

DEFPARTMENT OF CONSERVATION AND NATURAL RESOURCES
DIVISION OF WATER RESOURCES
201 Bouts Sawart Birest, Buits 003
Carsoa City, Nevads 99701-6280
(778) 684-2800 * Fax (778) 684-2811

March 29, 2013

Honorsble Todd Young krene Pestana
Case No. 08-CV-0363-D, Dept. No. ! Postans 1986 Family Trust
Ninth Judicial District Court 1431 Atweberry Lane
Post Office Box 218 San Jose, CA 95131
Minden, NV 89423

Donald S. Forrester
Jia Basley Kristina M. Forrester
253 Sheridan Lane 913 Sheridan Lans
Gardnerville, NV 89460 Gardnerville, NV 89460
Via Email Via Email
Thomes J. Scyphars Frank Schero
Kathlosn M. Scyphers Post Offfos Box 1225
1304 Ayleshury Court Minden, NV 89423
Gesdnerville, NV 39460 Via Email
Vin Email

Bryan L. Swockton
Rooald R. Mischell Deputy Atorney Geneal
Gingor G. Mischell 100 North Carson: Street
Poat Office Box 5607 Carsom City, NV 89701
Stateline, NV 89449 Vis Eoml
Via Exomil

Thomas J. Hall, Esq.
Sheriden BEquestrisn Conter, LLC 305 South Arlington Avenue
Gleon A. Roberson, Jr. P.O. Box 39438
281 Tiger Wood Court Reno, NV 89505-3948
Gerdnerville, NV 895460 Via Email
Via Email

Michael L. Matusks, Esq.

S. Smith 937 Mica Drive, Suite 16A

957 Sheridan Lanc Carson City, NV 89705
Gardnerville, NV 89460 Via Email

LEC DROZLYOFF
Darector

JASON KING, P.E
Sate Engpnerr



Duniel P. Barden Ain. Michesl Stanks PE

Elsine V. Barden Stanks Consalting Lid.

P.O. Box 6310 3032 Silver Sage Dr. — Suite 101
Gardnerville, NV 39460 Carson City, NV 89701

Via Email Via Email

Re: Camson Valiey Adjudication (Case No.: 08-CV-0363-D) - Rotation Schedule.
Ladies and Gentlernen:

Awummlsmmmummmmmmm
at 9:00 A.M. on Monday, April l.NlZmdonndMednﬁdﬁgh!onMy.Oﬂob!r 15, 2013. Please
mmmmmummmumwmwmcm

mmorumﬁmmmundwﬁmmmumwmm
wmmuimuwmmywmmmmum

Cromk thers will be insufficient water 10 meat the 2 cfs criteria for continuous flow through the Bentley
mmm&nmamwnsﬁﬁmm.

PMW“MW&MMWMNBMM&
dauuimifnyuﬁuﬂmﬂloﬂhnplitudﬂowmﬂcmyhmy.

Tmymﬁhhwbﬂmmwmm 82587-T, Stutter Creak; 82588-T,
smmaﬂmr.mwmmmwwdhmmh
wmwmmmummmmmemmm
refioct the Bentley use of the Pestana water rights from April 1" through October 15® of 2013. Copies of
thuepunﬁhmheviawdmouwdﬁte&ﬂhlmaﬂubmdmmof%m.

Ywuununnctmeu(ﬂS)mnmifywhwmyﬁmhﬂqu-ﬁoummlwc.
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4 | This document docs not contain peesonal information of any person,
2 . -
ho, THE NINTH JUDICIAL DISTRICT COURT OF NEVADA
I
ER IN AND FOR THE COUNTY OF DOUGLAS
b

[n the Matter of the Determination ol the
Relirtive Rights in and to the Waters ot Mot
Creck, Taslor Creck. Cary Creeh (aha Carey

10| Creeh ) Monument Creek, and Bulls Canyon.
Stather Creeh taka Statder Creek). Sheridan

Pl D Creek. Gansberg Spring. Sharpe Spring. Wheeler
“|Creeh Nou 1 Wheeler Creek No. 20 Miller Creek.

-~

SMIATUSRA LAWY OFFICES LTI
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12 0 Beers Spring. Futher Creeh and Various

ti 1 nnamed Sources in Carson Valley, Douglas
I3 1 County. Nevada.
o]
s

P 1W Bentles and Mars Ann Bentles . ] rusiees ot
I " the Bentleys Family 19495 Trust
17 Petitioners,
I8 1,

i
ty State of Nevada, Oftice of the Sute BEngineer.
o | Respondent,

i
2

NOTICE OF AND PETITION FOR JUDICIAL REVIEW
md {Re: Proofs V-06305, V-06306, V-06307 and V-06308)
) COME NOW LW, BENTLEY and MARYANN BENTLEY. Trustees of the Bentley
24 ; o ; 2
Famiby 1995 Trust by and through therr undersigned counsel. and hereby petition this Court for

= udicil review of the State of Nevada, Office of the State Engineer’s ("State Engineer”) issuance
26 of the 20012 North Split of Sheridan Creeh Rotation Schedule (the “Ratation Schedule™) on March
37 300 2012, a copy of which is attached hereto as Exhibit 1 and incorporated herein by reference.

ag o Notice ot thix pettion s gnven pursiant o NRN 533350 13)

Docket 64773 Document 2014-03350
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In ~upport ol this petition. petitoners allege as Tollows:
s Poetition o Judicial Reyses is led parsuant o NRS 333,450,
Tartsdiction and s enue lies with this Court as this Court entered its Yindings of
bt Conclistons of 1 aw, Order and Judgment adjudicating the waters of the North Branch ot
Sheran Crech i1 Case No U8V 303D ludgment ™) NRS 333430013, This Court also
specttical by reserved [rsdiction to allow toar review pursuant 1o NRS 333 450 of am rotation
sohedide sssued by the Stane Fagimeer Judement ot I3

Petitomers dre the it awers ot vested water rights, Proots V063035, V-06306.
\ 630 and N 06N, 1o the waters of 1he Sorth Diversion of Sheridan Creeb and the commingled
waters of Stutler € reck ceallectinely “North Sheridan Crech ™

4 Potitioners has ¢ s interest in permit 7303 Certificate 1760, w the waters of
Cutnsberg Springs. which are b commmeled wath the waters of the North Sheridan Creek.

3 O Nuarch 30, 2002 the State b ngineer issued the Rotation Schedule requiring
petitioners to rotate their use ot seater under ther jointls held vested water rights. and their interest
iy Prernit TRUS L ertitivale 1760

" Pelitioners receds ed notice of the Rotation Schedule through an e-mail sent by the
srate ! ngineer on March 3002012 ]

- Petitioners do ot agree with or consent to the Rotation Schedule.

N Ihe State b igmeer mpased the Rotation Schedule in violation of NRSS33 073,

Y Petitoners dre azereved by the Rotanon Schedule. and the interest of petitivoners
hase been miured because the Rotatiom Schedule impairs their vested and certiticated water rights,
o Pentione~ are deenesyed by the Rotiion Schedule as it is ta) i viokation of

conatitulional of slatulors prosisions, (s i eseess ot the saatutors authority of the State

| ngiiect to mmposc, v attected by other error of faw. () is not supported by substantial

candence. and or ¢ 1s arbitrany or capricious or chariterized by abuse ol discretion.

4
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WHE RITORE, petinoners prn o judpment as follows:

Lo an order setting aside the Rotation Schedule:

L or an asvard of antorness” tees and costs incurred by petitioners in this proceeding:

A

ot such othgr and Turther relwet as the Court deems just and proper.

o o

Dated this = day o v //“4 3“/'/2——-—

MATESKRA l..-\\hﬁ' OFFICES 1.1,

' »

5 ' P i
v 7 Y X

MICHATT [ MATUSKASBN 3711

937 Mica Drive Suite 16A
Attorners for LW BENTLEY

and MARYANN BENTLEY. [rusiees of

the Bentles Family 1995 Trust




CERTIFICATE OF SERVICE

Puraimt o SROT by, | eeruty that 1 am an employee of Matuska Law Offices. L1d.. and
. 2% s : .
that on the dan of My 20120 F senved a e and vorreet copy ot the preceding document

cnuted SOTICE OF AND PETITION FOR JUDICIAL REVIEW addressed w.
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CMTIce of the State | ngime

Nevada [y ision of Water Resources

a0 ] South Stewart Street, Sulte 22
Carson iy Nevada 897

Certitiod Na 7011 137000020 THoe 647

[ homas 1 oSseyphers

kathleen Mooseyphers

130 As fesbury Court

Cuardneraille, Sevada RU4600

Certficd a0 TOLL TRT0 0002 7006 a4l

Shertdan Crech | guestnan € enie

¢ o Alling & hibsonc i 1D

276 Ringsbury Grade, Ste 20k
Statehine, NV RW449

Cortitied N 00 TRT0a00Y Tone Tl s

Dyonald S Lorrestet

horrstitig ST L ormester

13 sherdan | ane

Grardners tHe. Nevada 84400

Certitied N TabL TS7TH 0602 TORKs 7057

James Bentley

Ay Ann Bentley

853 Shendan | oane

Crardneryilie, Sevanda 8ot

Comified Soc TOET TE7000002 T TUS |

Contimued on next paae

Bryan 1. Stockton

Deputy Attornes General

100 North Carson Street

Carson City, NV 89701

Cenified Na. 7001 FS70 0002 7006 6986

Ronald R, Mitchell

Cringer (i Mitcheld

[P O). Box 3607

Stateline. Nevada 89449

Certitied No. 7011 1370 0002 7006 7006

Hull Ranches. LG

¢ o 1 homas I Hali. Esqg.

305 South Arhngton Avenue

PO, Box 3948

Reno NV 89305-3048

Certiticd No, 7011 1370 0002 7006 7020

i rank Scharo

1P Box 1225

Minden, NV R9423

Ceritied No, 7011 LST70 0002 7006 7044

Jov N Smith

¢ o Jessica Prunty and

lames W, Penrose. bsq,

DYER LAWRENCE

2R0F Mountain Street

Carson City NV BQ703

Certilied No. 7011 1570 0002 7006 7082
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Irene Pestana

Pestana 1980 | anuly Trust

1431 ateberrs [ane

san doses Calitornia 93151

Cornticd No "ol ps7Ta o Toie TO6R

TR L L C e oot ooy s

Tor eyl Ras e it

vt Prancis B Dosle. Esg.

Irene Pestana & Michael kelly

Pestana 1986 Family [rust

1133 The Alameda 2™ Floor

Nan Jose. Calitormia 93126

Certified No, 7011 ER70 0002 7006 7075

Damiet P Barden
I'laine V. Barden
¢ o James W, Penrose, Esg. and

Jessica Prunty

DYER LAWRENCE

2803 Mountain Street

Carson City NV 89703

Certitied No. 7011 1370 0002 7006 7099

TRANCY CTARK

dotud Res w3052 dog
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Michael Matuska

From: Steve Waimsley - swanmsiey@water nv gov>

Sent: Fricay Maren 30 2012 1200 PM

To: Bryar Stockton dbarder atadel@mindspring com’ “dduckracing@gmait com: Frank
Seraro Glenn Roberson. Joy Smith {'jhikerll3@yahoo.com’);, Michael Matuska,
Micnei oidbentley@gmail com Stanka Consulting: 'yhlaw@eschelon.com’: Tom
Sehvohers (Kmscypri@vetizan net

Cc cenin Hioxenpottom Dan Taylor lason King, Tracy Taylor

Subject: 3517 North $pit Shendar Creek Rotation Schedule - Carson Vailey

Attachments: S SHERIDANIOLZ PRF 2012 Rotation Schedule ALL USERS pdt

AmicusFilelds: B

AmicusFileName: Berve, Water ] ghits . tgation

Amicusld: Il

AmicusStatus: Saved

| ag:=s and Gentiemen

Attashed s the cover tetter and the 2012 North Spint of Sheridan Creek Rotation Schedule for 2112

ste,e Wwalmsley

Superyisor Il Water Resource Specialist

Adjugication Section

Nevada Division of Water Resources

i1 & Stewart Street Suite 2002
Carsen City, Nevaga B9701

vealrisley@wala Nv By,
17751 684-2820
(A7 684 2811 FAX



e OF NEVADA
HIAD SANDOVAL STATE OF NEVAD. i RS
! Director

JASCON KING, P.E.
State Engwneer

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES
DIVISION OF WATER RESOURCES
901 Bouth Stewart Street, Saite 2002
Carson City, Nevada 80701-5250
(775) 684-2800 » Fax (775) 684-2811
http://wmter.ay -gov
March 30, 2012

Honorable David R (amble
Ninith Judscial Dhstnet Coun
Post Office Box 218
Minden, NV 80423

Jim Bentley

853 Shendan Lane
Gardnerville, NV 89460
Via Email

Thomas ] Scyphers
Kathleen M. Scyphers
1304 Aylesbury Court
Crardnerville. NV 88460
Via Emasl

Ronaid R Miwchell
Ginger G. Mitchel}
Post Office Boa 56017
Stateline, NV 89444
Via kEmul

Shendan Equestnan Center, L1C

Clenn A Roberson, Jr
281 Tiger Wood Coun
Gardnerville, NV 89460
Via Email

Joy 8. Srruth

957 Sheridan Lane
Crardnerville, NV 85460
Via Emay

lrene Pestana

Pestana 1986 Family Trust
1431 Aneberry Lane

San Jose, CA 95131

Donaid S. Fomester
Knsuna M. Forrester
913 Sheridan Lane
Gardnerville, NV 89460
Via Email

Frank Scharo

Post Office Box 1225
Minden, NV 89423
Via Email

Bryan L. Stockton
Deputy Atiomey General
100 North Carson Street
Carson City, NV 89701
Via Email

Thomas J. Hall, Esq.

305 South Arington Avenue
P.O. Box 3948

Reno, NV 89505-3948

Via Email

Michae) L. Matuska, Esq.
937 Mica Drive, Suite 16A
Carson City, NV 89705
Via Email



Danei P Barden

Elane V. Barden

PO Box 631U
Crardnerville, NV S8d6(1
Via Emal

Re Carson Valley Adjudication (Case No  08-C'V-0363-D) - Rotation Schedule.

[adies and Gentlemen’

Attached 15 the 2012 rotation schedule for the upcoming irrigation season. The rotation will begin
at 9:00 A.M. on Sunday, Apnl 1. 2012 The rotation schedule will also be attached to the motion titled
~OPPOSITION TO THIRD MOTION FOR DIVISION OF WATER AND FOR
CLARIFICATIONOF PRIOR ORDER" 10 be filed with the Ninth Judicial District Court of the Stale
of Nevada In and For the County of Douglas. Please note that the rotation schedule is preliminary and
could be subject to modification by the coun

Temporary permits have been issued under Application Nos. 81687-T, Stutles Creek; B1688-T,
Shendan Creek: and 81689-T. Gansberg Spring. that sirip the water off of the Pestana parcel for
temporary use throughout the imgation season on the Bentley parcel. Therefore, the rotation schedule will
refiect the Bentley use of the Pesiana water nights from April 1* through October 15" of 2012. Copies of
these pernuts can be viewed on our website that 15 listed at the base of the heading of this letter.

You can contact me at (775} 684-2820 1f you have any further questions regarding this matter.
Sincerely,
N 2P R 1 bt
Steve Walmsley ,/
Supervisor [T, Water Resource Specialist

5w
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CERTIFICATE OF SERVICE
Pursuant ¢ NROP S(hi. | certity that | am an employee of the law office of Matuska Law
+h
Offices. [d. that en the “/ day of May 201201 served a true and correct cop) of the preceding

Jocument entitied NOTICE OF AND PETITION FOR JUDICIAL REVIEW as follows:

. (Of11ce of the Sate bngineer

Nevada Division of Water Resources
9t South Stewart Street. Suite 2002
Carson City, NV RO70]

|| BY LS. MAIL: 1 deposited for mailing in the United States mail, with postage tully
prepaid, an envelope containing the aboy e-identified document(s) at Minden, Nevada. in the
ardinary course of busimess,

X! BY PERSONAL SFRVICE: | personally delivered the above-identitied document{s)
by hand delivers to the officets) of the personts) named above.

{1 BY FACSIMILE:

| | BY FEDERAL EXPRESS ONE-DAY DELIVERY.

! | BY VMESSENGER SERVICE: 1 dehvered the above-identified document(s) to

Reno-Carson Messenger Service tor delivers,




EXHIBIT 3

EXHIBIT 3



INDEX OF DOCUMENTS

NO. | DATE DOCUMENT

1 04/30/12 [ Notice of and Petition for Judicial Review
Ninth Judicial District Court Case No. 12-CV-0141
(Smith/Barden)

2 05/03/12 || Notice of and Petition for Judicial Review
Ninth Judicial District Court Case No. 12-CV-0145
(Bentley)

3 16/11/12 || Order Granting Motion to Consolidate and
Motion o Intervene
Ninth Judicial District Court Case No. 08-CV-0363-D-1

4 04/25/13 [ Notice of and Petition for Judicial Review
| Ninth Judicial District Court Case No. 13-CV-0121
(Bentley)
5 11/27/13 | Order Denying Petitions
8 12/02/13 | Notice of Entry of Order Denying Petitions
Page 1 of 1

| «Clent Filesiliigaton'Bentiey\Appeal 20141PiIggsiindex of Docs (Docketing Stmt).doc

Docket 64773 Document 2014-03350
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Donaldson & Prunty

Dyer, Lawrence, Penrose, Flaherty,

2805 Mountain Street

Carson C'ity, Nevada 89703

{775) 885-1896

L Lt b~

A%

SO~ h

10
1!
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

- RECEIVED
Case No.: i 7 £N-A | e % 3
(72 s APR 3 00
Dept. No.: L DOUGLAS COUNTY ‘
CISTRICTCOURT CLERK
This document does not contain the personal information of any person. 2{:2 EPR 30 py s Q-'

LY

IN THE NINTH JUDICIAL DISTRICT COURT OF NEVADA'

IN AND FOR THE COUNTY OF DOUGLAS

In the Matter of the Determination of the
Relative Rights in and to the Waters of Mott
Creek, Taytor Creck, Cary Creek (aka Carey
Creek), Monument Creek, and Bulls Canyon,
Stutler Creek {aka Stattler Creek), Sheridan
Creek, Gansberg Spring, Sharpe Spring, Wheeler
Creek No. 1, Wheeler Creek No. 2, Miller Creek,
Beers Spring, Luther Creck and Various
Unnamed Sources in Carson Valley, Douglas
County, Ncvada,

Joy Smith, Daniel Barden and Elaine Barden,
Pentioners,
vs.
State of Nevada, Office of the State Engineer,

Respondent.

NOTICE OF AND PETITION FOR JUDICIAL REVIEW

COME NOW petitioners, Joy Smith, Danicl Barden and Elaine Barden, by and through their
undersigned counsel, and hereby petition this Court for judicial review of the State of Nevada, Office
of the Siate Engineer’s (“State Engineer™) issuance of the 2012 North Split of Sheridan Creek
Rotation Schedule (the “Rotation Schedule™) on March 30, 2012, a copy of which is attached hereto
as Exhibit 1 and incorporated herein by reference. Notice of this petition is given pursuant to NRS
533.450 (3).
147




Dyer, Lawrence, Penrose, Flaherty, Donaldson & Prunty

2805 Mountain Street
Carson City, Nevada 89703

(775) 885-1896

W ko

SN2 Do =1 On un

1
12
13
14
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16
17
18
19
20
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24
25
26
27

In support of this petition, pelitioners allege as foliows:

1. This Petition for Judicial Review is filed pursuant to NRS 533.450.

2. Jurisdiction and venue lies with this Court as this Court entered its Findings of Fact,
Conclusions of Law, Order and Judgment adjudicating the waters of the North Branch of Sheridan
Creek in Case No. 08-CV-0363-D (“Judgment™). NRS 533.450(1). This Court also specifically
reserved jurisdiction to allow for review pursuant to NRS 533.450 of any rotation schedule issued
by the State Engineer. Judgment at 15.

3. Petitioners are the joint owners of vested water rights, Proofs V-06346 and V-06347, 10
the waters of the North Diversion of Sheridan Creek and the commingled waters of Stutler Creek.
Petitioners have an interest in Permit 7595, Certificate 1760, to the waters of Gansberg Springs,
which are also commingled with the waters of the North Sheridan Creek. These waters are
collectively referred to hercinafier as “North Sheridan Creek.”

4. On March 30, 2012, the State Engineer issued the Rotation Schedule requiring petitioners
to rotate their use of North Sheridan Creek water.

5. Petitioners received notice of the Rotation Schedule through an e-mail sent by the State
Engineer on March 30, 2012. Ex. 1.

6. Petitioners do not agree with or consent to the Rotation Schedule.

7. The State Engineer imposed the Rotation Schedule in violation of NRS 533.075.

8. Petitioners are aggrieved by the Rotation Schedule, and the interests of petitioners have
been injured because the Rotation Schedule impairs their vested and certificated water rights.

9. Petitioners are aggrieved by the Rotation Schedule as it is () in violation of constitutional
or statutory provisions, (b) is in excess of the statutory authority of the State Engineer to impose, {c)
is affected by other error of law, (d) is not supported by substantial evidence, and/or (e) is arbitrary
or capricious or characterized by abusc of discretion.

10. Petitioners request that the Court receive written memoranda of points and authorities,
and thereafier conduct its review of the Rotation Schedule.

Iy
Fid




ty

Dyer, Lawrence, Penrose, Flaherty, Donaldson & Prun

2805 Mountain Street
Carson City, Nevada $9703

(775) 885-1896

WHEREFORE, petitioners pray for judgment as follows;

1. For an order setting aside the Rotation Schedule;

2. For an award of attorneys' fees and costs incurred by petitioners in this proceeding; and
3. For such other and further relief as the Court deems just and proper.

Dated this 20 day of April, 2012.

DYER, LAWRENCE, PENROSE
FLAHERTY, DONALDSON & PRUNTY

M,Q,me]

Xes W. Penrose, Bar No. 2083
a C. Prunty, Bar No. 6926
s for Petitioners




CERTIFICATE OF SERVICE
Pursuamt to NRCP 5(b}, | certify that ] am an employee of Dyer, Lawrence, Penrose, Flaherty,
Donaldson & Prunty and that on the _}'? day of A 9¢i¢ . 2012, 1 caused to be mailed, Via

Certified Mail postage prepaid, through the United States Postal Service, a true and correct copy of

Ly B L M

LT = .- B T

Dyer, Lawrence, Penrose, Flaherty, Donaldson & Prunty

2805 Mountain Strest
Carson City, Ncvada 89703

{775) BB5-1896

the within NOTICE AND PETITION FOR JUDICIAL REVIEW addressed to:

Office of the State Engineer

Nevada Division of Water Resources

901 South Stewart Street, Suite 2002
Carson City, Nevada 89701

Certified No. 7607 1490 0003 9029 1475

Thomas J. Scyphers

Kathleen M. Scyphers

1304 Aylesbury Count

Gardnerville, Nevada 89460

Certified No. 7007 1490 0003 9029 1376

Sheridan Equestrian Center, LLC

Glenn A. Roberson, JIr.

281 Tiger Wood Court

Gardnerville, Nevada 89460

Certifted No. 7007 1490 0003 9029 1350

Donald S. Forrester

Kristina M. Forrester

913 Sheridane Lane

Gardnerville, Nevada 89460

Certified No. 7007 1490 0003 9029 1437

James Bentley

MaryAnn Bentley

853 Sheridan Lane

Gardnerville, Nevada 89460

Cerified No. 7007 1490 0003 9029 1369

Irene Pestana

Pestana 1986 Family Trust

1431 Atteberry Lane

San Jose, California 95131

Certified No. 7007 1490 0003 9029 1420

Mr. Bryan L. Stockton, Esq.

General Deputy Attorney

100 North Carson Street

Carson City, Nevada 89701

Certified No. 7007 1490 0003 9029 1451

Ronald R. Mitchell

Ginger G. Mitchell

Post Office Box 5607

Stateline, Nevada 89449

Centified No. 7007 1450 0003 9029 1383

Mr. Thomas J. Hall, Esq.

305 South Arlington Avenue

P.O. Box 3948

Reno, Nevada 89505

Certified No. 7007 1490 0003 9029 1406

Frank Scharo

Post Office Box 1225

Minden, Nevada 89423

Certified No. 7007 1490 0003 9029 1444

Michael L. Matuska, Esg.

937 Mica Dnive, Suite 16A

Carson City, Nevada 89705

Certified No. 7007 1490 0003 9029 1468

Attn: Francis B. Doyle, Esq.

Irene Pestana & Michaet Kelly

Pestana 1986 Family Trust

1135 The Alameda 2™ Floor

San Jose, California 95126

Certified No. 7007 1490 0003 9029 1413

e s -~
Debora McEachin







From; Steve Waimsley Imggit;o:swglmsigx@wgtgr.nv.ggvi
Sent: Friday, March 30, 2012 12:00 PM

To: Bryan Stockton; 'dbarden_cimdei@mindspring.com'; ‘dduckracing@gmail.com’; Frank Scharo; Glenn Roberson; Joy
Smith (‘tjhiker113@yahoo.com'’); Michael Matuska; Mitchell; ‘oldbentiey@gmail.com'; Stanka Consulting;
‘tihlaw@eschelon.com': Tom Schyphers h i

Cc: Kelvin Hickenbottom; Dan Taylor; Jason King; Tracy Taylor

Subject: 2012 North Spiit Sheridan Creek Rotation Schedule - Carson Valley.

Ladies and Gentlemen;
Attached is the cover letter and the 2012 North Split of Sheridan Creek Rotation Schedule for 2112.

Steve Walmsley

Supervisor Ill, Water Resource Specialist
Adjudication Section

Nevada Division of Water Resources
901 5. Stewart Street, Suite 2002
Carson City, Nevada 89701

swalmsley@water.nv.gov/

(775) 684-2820
(775) 684-2811 FAX



NEVADA
BRIAN SANDOVAL STATE OF LEO DRUZDOFF
—_— Director

JASON KING, B.E.
State Englneer

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES
DIVISION OF WATER RESOURCES
801 South Stewart Street, Suite 2002
Carson City, Nevada 88701-5280
(7785) 684-2800 « Fax (775) 684-2811

hitp:/ /wateyov.gov
Maurch 30, 2012

Honorable David R. Gamble hrene Pestanz
Ninth Judicial Dizstrict Court Pestana 1986 Family Trust
Post Office Box 218 1431 Arteberry Lane
Minden, NV §9423 San Jose, CA 95131
Jim Bentley Donald 8. Forrester
853 Sheridan Lane Kristina M. Ferrester
Gardnerville, NV 80460 913 Sheriden Lane
Via Email Geardnerville, NV 89460

Via Email
Thomas J. Scyphers
Kathleen M. Scyphers Frank Scharo
1304 Aylesbury Court Post Office Box 1225
Gardnerville, NV 89460 Minden, NV 89423
Via Email Via Email
Ronaid R. Miichell Bryan L. Stockion
Ginger G. Mitchell Deputy Attorney General
Puost Office Box 5607 100 North Carson Street
Stareline, NV 89449 Carson City, NV 89701
Via Email Via Email
Sheridan Equestrian Center, LLC Thomas J. Hall, Esq.
Gienn A, Roberson, Jr. 305 South Ardingion Avenue
281 Tiger Wood Count P.Q. Box 3948
Gardnerville, NV 89460 Reno, NV 89505-3948
Via Email Via Ernail
Joy 8. Smith Michael L. Matuska, Esq.
957 Sheridan Lane 937 Mica Drive, Suite 16A
Gardnerville, NV 82460 Carson City, NV 89705

Via Email

Via Email



Daniel P. Barden
Elaine V. Barden

P.O. Box 6310
Gardnerville, NV 89460
Via Email

Re: Carson Valley Adjudication (Case No.: 08-CV-0363-D) — Rotation Schedule.
Ladies and Gentlemen:

Attached is the 2012 rotation schedule for the upcoming irrigation season, The rotation will begin
at 9:00 A.M. on Sunday, Apri! 1, 2012. The rotation schedule will also be attached to the motion titled
“OPPOSITION TO THIRD MOTION FOR DIVISION OF WATER AND FOR
CLARIFICATIONOF PRIOR ORDER" 10 be filed with the Ninth Judicial District Court of the State
of Nevada In and For the County of Douglas. Please note that the rotation schedule is preliminary and
could be subject to modification by the court,

Temporary permits have been issued under Application Nos. 81687-T, Stutler Creek; 81688-T,
Sheridan Creek; and 81689-T, Gansberg Spring; that strip the water off of the Pestana parcel for
temporary use throughout the irrigation season on the Bentley parcel. Therefore, the rotation schedule will
reflect the Bentley use of the Pestana water rights from April 1* through October 15 of 2012. Copies of
these permits can be viewed on our website that is listed at the base of the heading of this letter.

You can contact me at (775} 684-2820 if you have any further questions regarding this matter.

Steve Walmsiey
Supervisar ITI, Water Resource Specialist
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MATUSKA LAW OFFICES, LTD.

Y37 MECA DRIVE, SUITE 164

CARSON CITY, NV 39705

(775) 3922313

IN THE SUPREME COURT OF NEVADA

In Re: Rotation Schedule

In the Matter of the Determination of the
Relative Rights in and to the Waters of Mott
Creek. Taylor Creek, Cary Creek (aka
Carey Creek), Monument Creek. and Bulis
Canyon. Stutler Creek (aka Stattler Creek),
Sheridan Creek, Gansberg Spring, Sharpe
Spring, Wheeler Creek No. 1, Wheeler
Creek No. 2, Miller Creek. Beers Spring,
Luther Creek and Various Unnamed
Sources in Carson Valley, Douglas County,
Nevada.

JOY SMITH, DANIEL BARDEN and

ELAINE BARDEN, J.W. BENTLEY and
MARYANN BENTLEY. TRUSTEES OF
THE BENTLEY FAMILY 1995 TRUST.

Appellants,
V.

STATE OF NEVADA, OFFICE OF THE
STATE ENGINEER,

Respondent.

Electronically Filed

Jan 31 2014 03:28 p.m.

Tracie K. Lindeman

Clerk of Supreme Court
Supreme Court Case No. 64773

District Court Consolidated Case No.:
08-CV-0363-D1

DOCKETING STATEMENT
CIVIL APPEALS

/1

11
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Docket 64773 Document 2014-03350




MATUSKA LAW OFFICES. LTD.

937 MICA DRIVE, SUITE 16A

CARSON CITY,

NV OBUTOS

{775) 392-2311

GENERAL INFORMATION

All appellants not in proper person must complete this docketing statement. NRAP
I4(a). The purpose of the docketing statcment is to assist the Supreme Court in screening

jurisdiction, classifying cases for en banc, panel. or expedited treatment, compiling

statistical information and identifying parties and their counsel.
WARNING

This statement must be completed fully, accurately and on time. NRAP 14(c). The
Supreme Court may impose sanctions on counsel or appellant if it appears that the
information provided is incomplete or inaccurate. /¢, Failure to fill out the statement
completely or to file in in a timely manner constitutes grounds for the imposition of
sanctions, including a fine and/or dismissal of the appeal.

A complete list of the documents that must be attached appears as Question 26 on this
docketing statement. Failure to attach all required documents will result in the delay of
your appeal and may result in the imposition of sanctions.

This court has noted that when attorneys do not take seriously their obligations under
NRAP 14 to complete the docketing statement properly and conscientiously, they waste
the valuable judicial resources of this court, making the imposition of sanctions
appropriate. See KDI Sylvan Pools v. Workman, 107 Nev. 340, 3.44, 810 P.2d. 1217,
1220 (1991). Please use tab dividers to s¢parate any attached documents.




CARSON CITY, AV 89705
(775) 392-2313

MATUSKA LAW OFFICES, LTD.
937 MICA DRIVE, SUITE 16

L ]

Judicial District: Ninth Department:]

County:

Douglas Judge: Nathan Tod Young

District Court Case No. 08-CV-0363-D-1
(consolidated Case Nos. 12-CV-0141; 12-CV-0145: and 13-CV-0121)

Attorneys filing this docketing statement:

Attorney:
Firm:

Address:
Client(s):

Attorney:
Firm:

Address:
Client(s);

Michael .. Matuska Telephone: (775) 392-2313

Matuska Law Offices, Ltd.

937 Mica Drive, Suite 16-A, Carson City, NV 89705

J.W. Bentley and Maryann Bentley, Trustees of the Bentley Family
1995 Trust

Jessica C. Prunty Telephone: (775) 885-1896
Dyer, Lawrence, Flaherty, Donaldson & Prunty

28035 Mountain Street, Carson City, NV 89703

Joy Smith, Daniel Barden and Elaine Barden

If this is a joint statement by multiple appellants, add the names and addresses of
other counsel and the names of their clients on an additional sheet accompanied by
a certification that they concur in the filing of this statement,

3.

7

/!

1/

7t

Attorney(s) representing respondent(s):

Attomey:

Firm:
Address:
Client(s):

Attorney:
Firm:

Address:
Client(s):

Bryan L. Stockton, Deputy Attorney General
Telephone: (775)684-1100
Nevada Attorney General
100 North Carson Street, Carson City, NV 89701-4717
Office of the State Engineer

Thomas J, Hall Telephone: (775) 348-7011

Law Office of Thomas J. Hall

P.O. Box 3948, Reno. NV 89505

Hall Ranches, LLLC; Thomas J. Scyphers; Kathleen M. Scyphers;
Frank Scharo; Sheridan Creck Equestrian Center, LLC: Donald §.
Forrester; Kristina M. Forrester; Ronald R. Mitchell; and Ginger
Mitchell




MATUSKA LAW OFFICES, LTD.

937 MICA DRIVE, SUITE 16A

CARSON CITY, XV 39705

{775) 392-2313

(39 ]
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4. Nature of disposition below (check all that apply):

O Judgment after bench trial 0 Dismissal

] Judgment after jury verdict O Lack of jurisdiction

0 Summary judgment m| Failure to state a claim

B Default judgment | Failure to prosecute

o Grant/Denial of NRCP 60(b) O Other (specify):

O Grant/Denial of injunction @) Divorce decree:

O Grant/Denial of declaratory 0 Original o Modification
relief D Other disposition

] Review of agency (specify):
determination

5. Does this appeal raise issues concerning any of the following? NO

| Child custody
0 Venue
0 Termination of parental rights

6. Pending and prior proceedings in this court. List the name and docket
number of all appeals or original proceedings presently or previously pending
before this court which are related to this appeal:

Writ proceeding (Case No. 56531 - dismissed)
Appeal (Case No. 56551 - dismissed)
Appeal (Case No. 59188 - dismissed)
Appeal (Case No. 60891 — dismissed)

a Pending and prior proceedings in other courts. List the case name,
number and court of all pending and prior proceedings in other courts which are
related to this appeal (e.g., bankruptcy, consolidated or bifurcated proceedings) and
their dates of disposition:

Ninth Judicial District Court Case No. 12-CV-0141
Joy Smith et al. v. State Engineer

Ninth Judicial District Court Case No. 12-CV-0145
Bentley v. State Engineer

Ninth Judicial District Court Case No. 13-CV-0121
Bentley v. State Engineer




MATUSKA LAW OFFICES, LTD.

937 MICA DRIVE, SUITE 164

CARSON CTTY. NV 89705

(775) 392-2313
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Ninth Judicial District Court Case No. 08-CV-0363-D
Bentley, et al. v. State Engineer

8. Nature of the action. Briefly describe the nature of the action, including a
list of the causes of action pleaded, and the resuit below:

This is a petition for judicial review of the actions of the Nevada State
Engineer in imposing a rotation schedule on the water rights from the North Branch
of Sheridan Creek and subjecting Appellants’ vested water rights to said rotation
schedule. Appellants’ enjoy vested water rights which have been proven, accepted,
adjudicated, and decreed in Case No. 08-CV-0363 free from mandatory rotation.
The Nevada State Engineer maintains he was required to impose a rotation schedule
pursuant to the Findings of Fact, Conclusions of Law and Judgment entered by the
Hon, David R. Gamble on April 5, 2012, after the trial in Case No. 08-CV-0363-D
(“Judgment”). However, that trial concerned Intervenors’ challenge to a Diversion
Agreement which benefits J.W. BENTLEY and MARYANN BENTLEY, Trustees
of the Bentley Family 1995 Trust. Appellants JOY SMITH, DANIEL D. BARDEN,
and ELAINE BARDEN were not parties to that subproceeding. The Diversion
Agreement is a separate issue from the rotation schedule that is the subject of this
appeal. Deputy Attorney General Bryan Stockton requested in closing argument at
the conclusion of the trial that the Judement include a directive regarding a
mandatory rotation schedule. Counsel for J.W. BENTLEY and MARYANN
BENTLEY, Trustees of the Bentley Family 1995 Trust requested, but was denied,
an opportunity to provide a further response. The Judgment includes a directive to
the Nevada State Engineer to impose a rotation schedule when the flow of the North
Branch of Sheridan Creek drops below 2.0 cfs. However, the Judgment is not a
final judgment (See Case No. 60891), expressly states that the order regarding the
rotation schedule will not be part of the final decree, and the parties stipulated and
the Judgment ordered that J.W. BENTLEY and MARYANN BENTLEY, Trustees
of the Bentley Family 1995 Trust reserved the right to petition for judicial review:

15.The parties made the following stipulations in relation to these
Exceptions at the beginning of the trial, which were adopted by the
Court:

a. Exception 1, in part, was that the State Engineer would not
attempt to include a rotation schedule in the Decree itself, but that
the provisions of NRS 533.075 and the order of this Court would
be used to determine when and if a rotation schedule is needed to
efficiently use the waters of the State of Nevada. However,




MATUSKA LAW OFFICES. LTD.

937 MICA DRIVE, SUITF 16A

NV 89705

(775) 392:2313

CARSON CITY,

Bentley reserves all objections to the imposition of a rotation
schedule, including objection about the statutory authority to do so.
(Judgment)

NRS 533.075 was the only legal basis cited for a rotation schedule. However,
that section only authorizes rotation schedules upon agreement from the water users,
and when read in conjunction with the preceding non-impairment statute,
NRS 533.065, precludes the court and the State Engineer from imposing
compulsory rotation schedules on adjudicated claims.

The Nevada State Engineer proceeded to impose rotation schedules for the
entirety of the 2012 and 2013 irrigation seasons on all water rights users, including
JOY SMITH, DANIEL D. BARDEN, and ELAINE BARDEN, even though they
were not parties to subproceeding 08-CV-0363-D or the Judgment. JOY SMITH,
DANIEL D. BARDEN, and ELAINE BARDEN petition for Judicial review of the
2012 rotation schedule (Case No. 12-CV-0141). J.W. BENTLEY and MARYANN
BENTLEY also petitioned for judicial review of the 2012 rotation schedule (Case
No. 12-CV-0145). JOY SMITH, DANIEL D. BARDEN, and ELAINE BARDEN,
and J.W. BENTLEY and MARYANN BENTLEY filed a joint petition for judicial
review of the 2013 rotation schedule (Case No. 13-CV-0121). All petitions were
consolidated with the pending adjudication case (08-CV-0363) and designated as
subproceeding D-1. HALL RANCHES, LLC; THOMAS J. SCYPHERS and
KATHLEEN M. SCYPHERS; FRANK SCHARO; SHERIDAN CREEK
EQUESTRIAN CENTER, LLC, a Nevada Limited Liability Company; DONALD
S. FORRESTER and KRISTINA M. FORRESTER; and RONALD R. MITCHELL
and GINGER G. MITCHELL intervened in those cases.

The petitions for judicial review proceeded to a hearing on October 17, 2013,
before the Hon. Nathan Tod Young. Judge Young entered a ruling from the bench
in which he declined to address the merits of the petitions which question the legal
basis for a compulsory rotation schedule because rotation was addressed in a prior
judgment. The written Order which followed on November 27, 2013, departs
slightly from the bench ruling and is unclear on whether it is intended to address the
merits of the legal challenge.

9. Issues on appeal. State concisely the principal issue(s) in this appeal (attach
separate sheets as necessary):

Lo Whether the Order addressed all of Appellants’ claims for judicial
review.




MATLUSKA LAW OFFICES, LTD.

237 MICA DRIVE, SUITE 164

CARSON CITY. NV 39705

(775)392-2313

10
11
12
13
14
15
16
17
18
19
20
21
22

24
25
26
27

28

10.

2. Whether Appellants’ vested water rights protected by Nevada’s non-
impairment statute (NRS 533.065) can be subjected to rotation schedule by
order of the district court and/or the Nevada State Engineer.

3. Whether rotation schedules are voluntary arrangements under
NRS 533.075.

4, Whether the parties stipulated to and the district court ordered in Case
No. 08-CV-0363-D that Bentley could pursue these issues on Judicial
review,

5. Whether the Judgment in Case No. 08-CV-0363-D preciudes this
petition for judicial review by operation of the doctrines of claim preclusion
or issue preclusion.

6. Whether the Judgment in Case No. 08-CV-0363-D can have
preclusive effect against Joy Smith, Daniel Barden, and Elaine Barden, who
were not parties to that subproceeding, '

o Whether the rotation improperly sends water from Gansberg Springs
to claimants who do not have rights to Gansberg Springs.

8. Whether intervention was proper.

9. Whether the rotation schedule is (a) in violation of constitutional or
statutory provisions, (b) in excess of the statutory authority of the State
Engineer to impose, (c) affected by other error of law, (d) not supported by
substantial evidence, and/or (e) arbitrary or capricious or characterized by
abuse of discretion.

Pending proceedings in this court raising the same or similar issues. If

you are aware of any proceeding presently pending before this court which raises
the same or similar issues raised in this appeal, list the case name and docket
number and identify the same or similar issues raised:

11.

Appellants are not aware of any such proceedings.

Constitutional issues. If this appeal chailenges the constitutionality of a

statute, and the state, any state agency, or any officer or employee thereof is not a
party to this appeal, have you notified the clerk of this court and the attorney
general in accordance with NRAP 44 and NRS 30.130.

53




MATUSKA LAW OFFICES, LTD.

937 MICA DRIVE, SUITE 16A
CARSON CITY, NV 59705

(775)392-2313
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10
11
12
13
14
15
16
17
18
19
20
21

23
24
25
26
27

28

m N/A
C1 Yes
0 No

If not, explain:

12.  Other issues. Does this appeal involve any of the following issues?

O Reversal of well-settled Nevada precedent (on an attachment, identify
the case(s))

An issue arising under the United States and/or Nevada Constitutions
A substantial issue of first impression

An issue of public policy

An issue where en banc consideration is necessary to maintain
uniformity of this court’s decisions

o A ballot question

0Ooomag

If so, explain: Whether Appellants’ vested water rights protected by
Nevada’s non-impairment statute (NRS 533.065) can be subiected to rotation
schedule by order of the district court and/or the Nevada State Engineer.

13.  Trial. Ifthis action proceeded to trial, how many days did the trial last?
N/A

Was it a bench or jury trial?

14.  Judicial Disqualification. Do you intend to file a motion to disqualify or
have a justice recuse him/herself from participation in this appeal? If so, which
Justice?
NO
TIMELINESS OF NOTICE OF APPEAL

Date of entry of written judgment or order appeal from: November 27,

b e

|




MATUSKA LAW OFFICES, LTD.

937 MICA DRIVE, SUFTE 16A

CARSON CITY, NV 89S

(775) 392-2313

If no written judgment or order was filed in the district court, explain the

basis for seeking appellate review:

1
2

6. Date written notice of entry of judgment or order served: December 2,
0l

Was service by:

O
n

Delivery
Mail/electronic/fax

17.  If the time for filing the notice of appeal was tolled by a post-judgment
motion (NRCP 50(b), 52(b), or 59)

(a)

]
O
]

Specify the type of motion, the date and method of service of the
motion, and the date of filing.

NRCP 50(b)
NRCP 52(b)
NRCP 59 Date of filing: The question of whether Intervenors’

motion for award of costs is a tolling motion is addressed in the Motion for

Determination of Appeallable Order filed on January 15, 2014.

NOTE:

(b)
(c)

Motions made pursuant to NRCP 60 or motions for rehearing or
reconsideration may toll the time for filing a notice of appeal.

See AA Primo Builders v. Washington, 126 Nev. _»245P.3d 1190
(2010)

Date of entry of written order resolving tolling motion: N/A

Date written notice of entry of order resolving tolling motion served:
N/A

Was service by:
| Delivery
o Mail

18. Date notice of appeal filed: December 23, 2013
If more than one party has appealed from the Judgment or order, list the date
each notice of appeal was filed and identify by name the party filing the notice of

appeal:
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937 MICA DRIVE. SUITE 184

CARSON CITY. NV 89705
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12
13
14
15
16
17
18
19
20
21
22
23

25
26
27

Joint Notice of Appeal filed by Joy Smith, Daniel Barden and Elaine Barden

filed on December 23, 2013,

19.

20,

21.

22,

Specify statute or rule governing the time limit for filing the notice of
appeal,

e.g., NRAP 4(a), NRS 155.190, or other: NRAP 4(a)

SUBSTANTIVE APPEALABILITY

Specify the statute or other authority granting this court jurisdiction to
review the judgment or order appealed from:

(a)

d
|
O

(b)

NRAP 3A(b)(1) 0o NRS 38.205
NRAP 3A(bX2) o NRS 233B.150
NRAP 3A(b)(3) O NRS 703.376
Other (specify):

Explain how each authority provides a basis for appeal from the
Judgment or order: This is an appeal from a final order denying
consolidated peitions for judicial review.

List all parties involved in the action in the district court:

(a)

(b)

Parties:

Appellants J.W. Bentley and MaryAnn Bentley, Trustees of the
Bentley Family 1995 Trust; Joy Smith, Daniel Barden and Elaine
Barden

Respondent the Nevada State Engineer, Jason King; and
Respondents/Intervenors Hall Ranches, LLC; Thomas J. Scyphers;
Kathleen M. Scyphers; Frank Scharo; Sheridan Creek Equestrian
Center, LLC; Donald S. Forrester; Kristina M. Forrester; Ronald R.
Mitchell; and Ginger Mitchell

If all parties in the district court are not parties to this appeal, explain
in detail why those parties are not involved in this appeal, e.g.,
formally dismissed, not served, or other:

Give a brief description (3 to 5 words) of each party’s separate claims,

-10-
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counterclaims, cross-claims, or third-party claims, and the date of
formal disposition of each claim.

Appellants contend that vested water rights protected by Nevada’s non-
impairment statute (NRS 533.065) cannot be subjected to a mandatory rotation
schedule.

23. Did the judgment or order appealed from adjudicate ALL the claims
alleged below and the rights and liabilities of ALL the parties to the action or
consolidated actions below?

n Yes
7 No

24, If you answered “No” to question 24, complete the following:
(a)  Specify the claims remaining pending below:
(b)  Specify the parties remaining below:
(c)  Did the district court certify the judgment or order appealed from as a
tinal

Judgment pursuant to NRCP 54(b)?

a Yes
a No

(d) Did the district court make any express determination, pursuant to
NRCP 54(b), that there is no just reason for delay and express
direction for the entry of judgment?

O  Yes
o No

25. If you answered “No” to any part of question 24, explain the basis for

seeking appellate review (e.g., order is independently appealable under
NRAP 3A(b)):

e
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26.  Attach file-stamped copies of the following documents:

g The latest-filed complaint, counterclaims, cross-claims, and third-
party claims.
Any tolling motion(s) and order(s) resolving tolling motion(s).
Orders of NRCP 41(a) dismissals formally resolving each claim,
counterclaims, cross-claims and/or third-party claims asserted in the
action or consolidated action below, even if not at issue on appeal.
Any other order challenged on appeal.
Notices of entry for each attached order.
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VERIFICATION

[ declare under penalty of perjury that [ have read this docketing statement, that
the information provided in this docketing statement is true and complete to the best of
my knowledge, information and belief, and that I have attached all required documents to

this docketing statement.

Appellants:

J.W. Bentley and MaryAnn Bentley,
Trustees of The Bentlev Family 1995
Trust

mﬁ@@dﬁ% 2 2o

Nevada, Douglas County
{State and county where signed)

Appellants:
Joy Smith., Daniel Barden and Elaine
Barden

P LAY <77 -/fQZ;
. Date :F .

N

Nevada, Carson City
(State and county where signed)

Michael I.. Matuska, Esqg.

(Name of Counsel of Record)

SLZ X

(Signature of Counset of Record)

Jessica, L. Prunty, Esgq.
{Name of Counsel of Record)

A e s b N
.‘:"\ [ | B e

" (Signature of Counsel of Record)
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CERTIFICATE OF SERVICE
I certify that on the 5l_gd—c'lay of January 2014, I served a copy of this
completed docketing statement upon all counsel of record:
B By personally serving it upon him/her; or
(] By mailing it by first class mail with sufficient postage prepaid to the
following address(es): (NOTE: If all names and addresses cannot fit below,

please list names below and attach a separate sheet with the addresses.)

Bryan L. Stockton

Thomas J. Hall, Esq.
P{? ity ﬁngg;ggn%igggﬁl 305 South Arlington Avenue

Carson City, NV 89701 P.O. Box 3948
Reno NV 89505-3948

F W
Dated this _51 day of January 2014,

m&
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NO. | DATE DOCUMENT

1 04/30/12 | Notice of and Petition for Judicial Review
Ninth Judicial District Court Case No. 12-CV-0141
{Smith/Barden)

2 05/03/12 | Notice of and Petition for Judicial Review

' Ninth Judicial District Court Case No. 12-CV-0145

(Bentley)

3 10/11/12 | Order Granting Motion to Consolidate and
Moation to Intervene
Ninth Judicial District Court Case No. 08-CV-0363-D-1

4 04/25/13 | Notice of and Petition for Judicial Review
Ninth Judicial District Court Case No. 13-CV-0121
(Bentley)

5 11/27/13 | Order Denying Petitions

6 12/02/13 | Notice of Entry of Order Denying Petitions
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