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WATER FOR NEVADA

APPENDIX A

KEY COURT DECISIONS AND ATTORNEY GENERALS

OPINIONS ON WATER

EARLY APPLICATION OF
APPROPRIATION DOCTRINE

Lobdel vs. Simpson, 2 Nev, 783 (1866). The Supreme
Court recognized and applied the doctrine of appropri-
ation in its first reported decision in a controversy over
water rights. It followed the doctrine which had been well
settled in California; If two parties claim rights to the use
of waler, merely by its appropriation. the one has the
best right who is the first in time. The court discussed
the rights of a riparian proprietor, but specifically with-
held comment as to what it might have held if the plaint-
iff had relied upon his rights as a riparian proprietor
rather than as an actual approprialor.

EARLY APPROPRIATION DOCTRINE
ON PUBLIC LANDS

Ophir Silver Mining Co. vs. Carpenter, 4 Nev. 534,
543 (1869). The court stated that where the right to the
use of running water is based upon appropriation and
not upon an ownership in the soil, it is the generally rec-
ognized rule in Nevada that priority of appropriation
gives the superior right. In Covington vs. Becker, 5 Nev.
281, 282-283 (1869) the parties had agreed that the only
titte 1o the lands of the plaintifis and defendants was a
possessory one, the fee being in the federal government;
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hence there could be no basis for a claim of riparian
rights in the case.

NEVADA RIPARIAN DOCTRINE

Vansickle vs. Haines, 7 Nev. 249, 256, 257, 260-261,
265, 285 (1872). The Nevada Supreme Court held that
the common law was the law of Nevada and must prevail
in all cases where the right to water was based upon
absolute ownership of the soil. This meant that (1) run-
ning water was primarily adjacent to or part of the soil
over which it naturally flowed; and (2) the right of the
riparian proprietor was a right lo have the water flow in
its natural course and condilion, subject only to certain
uses by other riparian proprielors; and (3) a patent from
the United States issued prior to the passage of the Act
of 1866 conveyed to the palentee not only the land but
the stream naturally flowing through it. (See Jones vs.
Adams, 19 Nev, 78, 84-88; 6 Pac. 442 [1885] ).

REPUDIATION OF RIPARIAN DOCTRINE

Jones vs. Adams, 19 Nev. 78, 84-88; 6 Pac. 442
(1885). The Nevada Supreme Court reversed its stand
with respect to riparian rights and concluded that the
riparian doctrine did not serve the wants and necessities
of the people for either mining or agriculture, The court
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has since applied the doclrine of prior appropriation.

Reno Smelting Works vs. Stevenson, 20 Nev. 269
(1889). The Defendant tapped into Plaintiff's dam and
conveyed water to the State Mental Hospital. Plaintiff
does not base his claim upon prior appropriation, but
rather upon the Riparian Doctrine.

The Court discussed English Common law and how
it has been used in this country only if suitable under the
conditions. If the conditions are such that common law
is unreasonable, then the various state legislaturgs are
free lo pass laws which fit the circumstances.

The Court concluded "“that the common law doctrine
of riparian rights is unsuiled to the condition of our state,
and that this case should have bsen determined by the
principles of prior appropriation.”

Thus, the Nevada Supreme Courl reaffirmed their
holding in Jones vs Adams whereby prior appropriation
was established, and the riparian doctrine repudiatad.

WATER RIGHT APPURTENANT TO LAND

Prosoli vs. Steamboat Canat Co., 37 Nev 154, 181;
140 Pac. 720; 144 Pac. 744 (1914). it has been well
established in Nevada and in the arid region generally
thal a water right for agricultural purposes, to be avail-
able and effective, must be aitached io the land and
become. in a sense. appurtenant to it by actual applica-
lion of the water to beneficial usa.

BENEFICIAL USE

Union Mill and Mining Co. vs. Dangberg, 81 Fed. 73.
97 (D. Nev. 1827). An excessive diversion of water for
any purpose cannol be regarded as a diversion 1o a
beneficial use. Water in this staie is 100 scarce, neediul
and precious for irrigation and other purposes to admit
of waste.

Sitate of Nevada Ex Rel Hugh Shamberger vs. United
States. 165 F. Supp. 800 (D. Nev. 1958). The State of
Nevada sought a declaration that ihe United Slales may
not make use of underground waters developad by wells
located on a mililary reservation (U.S. Naval Ammunition
Depot, Hawthorne, Nevada) wilthoul applying for it pur-
suant to slale law The Uniled States Distrnict Court, Dis-
trict of Nevada, disniissed the complaint in a decision
dated Aug. 27, 1258, on the grounds lhat there is no
mandate in law thal compels the federal government to
bend its knee to slate law and regulation.
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DOCTRINE OF RELATION

Ophir Silver Mining Co. vs. Carpenter, 4 Nev. 534,
543-544 (1869). If the work of constructing facilities,
diverting and using water is prosecuted with reasonable
diligence, the date of priority of the right relates back fo
the time when the first step was {aken to oblain that right.
If, however, the work is not proseculed with reasonable
diligence, then the priority of the right does not relate
back, bul generally dates from the time when the work
is completed or the appropriation fully perfecled.

ABANDONMENT AND FORFEITURE

In Re Waters of Manse Spring. 80 Nev. 280 (1940). -
The issue was whether the right to use the waters of
Manse Spring had been abandoned through a five year
period of nonuse.

The Court held that when one voluniarily abandons
a right to use water, the water again becomes pari of the
natural stream or source and such abandoned waler is
subject 1o immediate appropriation.

The statute under which the problem evolved, en-
acted in 1913, used both the words ""abandonment” and
“forfeiture™, The Courl clarilied these meanings by say-
ing "“While, upon the one hand, abandonment is the re-
linquishmen! of the right by the owner with the intent to
forsake and desert it, {orfeiture, upon the ather hand, is
the involuntary or forced loss of the right, caused by the
failure of the appropriator or owner to do or perform
some act required oy the statute”. “The element of in-
tent, therefore, sa necessary in the case of an abandon-
ment, is nol a necessary element in the case of for-
feiture".

The Court found that the right 1o use the waler had
vested prior to the enactment of the 1913 water law. The
five year period of nonuse starled in 1929. Thus the
abandon was found, so the Supreme Court held for re-
portant.

Since the law prior to 1913 required anabandonment
of waier rights, and this right was acquired prior 1o 1913,
an intent lo abandon a right must be found. No intent lo
abandon was found, so the Supreme Court held for re-
spondent.

In conclusion, lhe ccourt held thal the law to be ap-
olied tc the loss of a waler right must be the faw in
exislence at the creation of such rigit.

CONDEMNATION
Thorri vs. Sweendy. 10 Nev. 251 {1877). Defendant




Sweendy attempted to, and partially completed a ditch
across plaintiff's land. The purpose of the ditch was to
convey water to the Carson Water Works.

The Court held that it is within the power of the legis-
lature to pass an act providing for the condemnation of
land for the purpose of bringing water into cities and
towns, and that such a taking would be for a “public
use” within the meaning of the term as used in the Con-
stitution.

This case is important for the proposition that the
legislature recognizes the greal importance of waler as
shown by their passing legislation to permit a person {0

construct a ditch across ancther’s land, Without such.

legislation, those landowners not adjacent to a siream
would be at the mercy of those landowners over which
their ditch would have to be constructed.

DEVELOPED WATERS

Cardelli et al vs. The Comslock Tunnel Co., 26 Nev.
284 (1901). Action by Plaintiff Cardelli to determine his
alleged right to one-hali of the waters flowing and to
flow from the Sutrc Tunnel, for damages caused by
Defendants interference with the alleged right and for
an injunction enjoining Defendants from interfering with
said alleged right in the future. ’

Plaintiff claims one-half of the waters flowing from
the Sutro Tunnel based on:

1. By appropriation and use.

2. By prescription and adverse use.

3. By acquiescence in the use of the same.

The issue o be decided is whether the waters flow-
ing from the Sulro Tunnel are subjecl {c appropriation.

The Court held that the waters are an artificial and
temporary stream developed through labor and appli-
ances. As an artificial stream, it becomes the property
of those who develop it.

Basically, the Cour held that waters developed and
flowing in an artificial stream are not subject to appropri-
ation (See Attorney General's Opinicn No, 331, dated
April 25, 1966, regarding the appropriation of developed
water).

WASTE WATERS

Bidleman vs. Short, 38 Nev, 467 (1915). Plaintiff
Bidleman brought this action in equity 1o enjoin Defend-
ant from interfering with the waste waters which flowed
from Defendant’s lands to Plaintifi's.

Plaintiff was puiting tc beneficial use the waste and
surplus waters which flowed off Defendant's lands (o
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Plaintiff's land. Defendant constructed ditches which
conveyed this water away from Plaintiff's land.

The Court held that so long as waste water flowed
upon Plaintiif's fand, it was his property. The Defendant
was not entitled to go upon Plaintiff's properly and inter-
fere with his ditches.

The case is important in that it says that waste water
is not subject to & permanent right (i.e. cannot be made
into a final water right), but may be used by that person
to whose land the water flows. Waste water, being able
to be put to beneficial use, is entitled to the same judicial
protection as other water rights.

PRESCRIPTIVE RIGHT

Application of Filippini, 66 Nev, 17 (1949). The Ne-
vada Supreme Court held that an appropriation of water
is an original acquisition from the government by diver-
sion and use and that no rights can be acquired against
or from the government by prescription, and hence there
can be no appropriation by prescription. In order to gain
a water right by prescription, there must be an adverse
use which infringes upon the rights of a prior appropri-
alor.

Subsequent to this decision, the 1949 Legislature
amended the waler law to include a provision that ef-
fectively precludes oblaining a water right by prescrip-
tion lhrough adverse use or adverse possession.

GROUND WATER

Strait vs. Brown, 16 Nev. 317 (1881). The basic issue
was whether water running underground in a defined
channel was to be treated as surface water or percolat-
ing water.

The Court held that ‘‘no distinction exists in the law
between waters running under the surface in defined
channels and those running in distinct channels upon
the surface. The distinction is made between all waters
running in distinct channels, whether upon the surface
or subterranean, and those oozing or percolating
through the soil in varying quantities and uncertain
directions.”

Thus, since the water was running in a defined un-
derground channel, it was treated the same as surface
water. Since Plaintiff was the prior appropriator, he pre-
vailed.

DIVERSION NECESSARY FOR APPROPRIATION
Walsh vs. Wallace, 26 Nev, 299 (1902). The issue to
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be decided was what constitutes an appropriation of
water.

The facts indicaled that the water was not put to
beneficial use on the date claimed by Plaintiff. '"Their
rights were not initiated by settlement upon the land, by
having the same surveyed, or by marking the boundaries
thereof.”" No diversion of water was made on the claimed
dale, and the cutting of wild grass produced by the
overflow of the Reese River was insufficien! to constitute
an appropriation of water.

The Court held that ', .. there must be an actual
diversion of water, with intent lo apply it {o a beneficial
use, followed by an application to such use within a
reasonable time.”

On remanding the case, the Court held that “The
judgment and decree in this respect should be certain
and definite, and. unless the decree is certain and oefi-
nite in this respect, it cannot be upheld, except, under
the circumslances of the case. the indefinite and un-
certain quanlity given by the decree is capable of as-
certainment.”

The case is of greal importance today for two
reasons:

i. There must be an actual appropriation of water

prior to it being put to beneficial use.

2. The wording and language of river and stream

adjudication decrees are to be exact and explicit.
Each approprialor is to know the exact amount of
water to be used on a certain piece of property.

CONSTITUTIONALITY

Ormsby Counly vs. Kearney, 37 Nev. 314 (1914). In
this suit, two cases were joined because they involved
substantially the same question.

The basic thrust of the suit was that those sections
of the 1913 statutes giving the State Engineer responsi-
bility in adjudicaling vested rights were unconstitutional,
invalid, null and void.

The Court held that it is within the State Police Power
to regulate the waters within its boundaries. As long as
a lawful procedure is used to determine the relative
rights of all users within a stream system, then no con-
stitutional right has been infringed. There is no depriva-
tion of due process, because the amount of water each
claimant is decreed is subject to judicial review. There-
fore, the claim that the State Engineer is without authority
to determine the relative rights on a stream system is
unfounded as the act is constitutional.
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Also held was that Administrative hearings before
the State Engineer are not "cases in equily” or "cases
at law”" as quoted in the Nevada Constitution. Thus, the
Appeliant's claim that the State Engineer was without
jurisdiction in determining the rights of various users
was rejected.

The provisions authorizing the Stale Engineer to
investigate and determine the relative rights of water
appropriators or users upon any stream or stream sys-
tem is valid. Also valid Is the requirement thal the various
proofs be filed with the State Engineer. -

The Court construed the act to insure that all rights
acquired prior {o the adoption of the waler law are {0 be
recognized. Thus, section 84 was held to be valid, and
vested rights were to be in no way impaired.

This case is exiremely important In that it held it
within the State Engineer's power. as conferred upon
him by the legislature. to determine the rights of various
waler users along a stream syslem. The adjudication
procedure is still used today, and is an effective manner
of determining the various righls of claimants. If the
statules had been held unconstitutional, the State Engi-
neer's authority would be greatly diminished. Also, the
adjudication procedure would be greatly complicated,
as the Courts would have o handle the bulk of the work.

Vineyard Land and Stock Co. vs. Disirict Court, 42
Nev. 1, (1918). This case was similar to the case of
Ormsby Co. vs. Kearney, 37 Nev. 314 (1914}, in thal the
constitutionality of the adjudication process was chal-
lenged. The importance of the case is greal, because
the challenge of whether i is constitutional for the Stale
Engineer to enter an Order of Determination was de-
cided. The basic holding was that the Legislative enact-
ment of 1915, conferring upon the State Engineer the
power fo enter an Order of Determination was upheld.

LIMIT OF WATER RIGHT

Barnes vs, Sabron, 10 Nev. 217 {1875). The amount
of water to be utilized by a prior appropriator is limited
to the amount necessary to irrigate those lands irrigaled
prior to a subsequent appropriation by another party.

NAVIGABILITY OF CARSON RIVER

State of Nevada vs. Julius Bunkowski, et al, 1972.
Bunkowski commenced dredging operations on the Car-
son River. The State of Nevada through the Department
of Fish and Game, brought an action o prevent the




dredging. The State’s contention was that the Carson
River is navigable. Since the Stale owns the bed of a
navigable river, the State could prevent the dredging if
the river was found navigable,

The District Court, upon the recommendation of a
Special Master, found the river to be non-navigable. The
State of Nevada appealed.

The Nevada Supreme Court reversed the lower court
and held that the Carson River was navigable at the date
of statehood because logs were floated down the river
from about 1860 to 1895. As a result, the respondent
could be enjoined from mining the bed of the river.

DOCTRINE OF RELICTION

State Engineer vs. Cowles Bros., 86 Nev. 872. In
1964, Cowles Brothers, Inc., owners of land adjoining
the dry bed of Winnemucca Lake, filed an application
with the Stale Engineer of Nevada to drill a well on
property located in the dry Winnemucca Lake bed for
the purpose of irrigating lands within the dry lake bed.

NRS 537.030 declared Winnemucca Lake to be navi-
gable and vested title to the Lake Bed in the State of
Nevada. The basic question was whether the lands ex-
posed by the receding level of the lake remained in the
name of the State or became the property of {he adjoin-
ing land owners through application of the doctrine of
reliction.

The Supreme Court held that "'Every parcel of land
should have an owner, for private ownership encour-
ages use and development — usually much more quickly
than public ownership.” The court aiso held that the
doctrine of reliction is not repugnant to NRS 537.030
and therefore the exposed lands of the Winnemucca
lake bed should belong to the adjoining land owners.

WATER RELATED ATTORNEY
GENERAL’S OPINIONS

Opinion No. 133, June 4, 1973. The Truckee River is
a navigable stream and ownership of the streambed is
vested in the State,

Opinion No. 331, April 25, 1966. Water developed
during a mining operation is subject to appropriation
under the Nevada Water Law and the precedent estab-
lished under Cardelli et al vs, The Comstock Tunnel Co.,
26 Nev. 284 (1901) is superceded.

Opinion No. 107, December 14, 1972. The U.S. Su-
preme Court opinion and decree in Arizona vs. Cali-
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fornia, 373 U.S. 546 (1963) and 376 U.S. 340 (1964),
interpreting the provisions of the Boulder Canyon Project
Act, 45 Stat. 1057 (1928), 43 U.S.C. 617-617{, have to a
large extent preempted state water laws governing ap-
propriation of public waters from the Colorado River.
But state water permits are still required of those parties
coniracting with the Secretary of Interior where the pur-
pose is to gather necessary information for the State
Engineer's records and to facilitate the administration
of other water resources.

Letter Opinion, August 12, 1965. Geothermal steam
is considered water and, as such, use of it must comply
with the provisions of the Nevada Water Laws.

32




WATER FOR NEVADA

APPENDIX B
DESIGNATED GROUND WATER BASINS

Januvary 1, 1974
Antelope — Middie Reese River Valley
Dayton Valiey
Diamond Valley
Eagle Valley
Grass Valley (Pershing County) and a Portion of Winnemucca Segment
Las Vegas Artesian Basin
Lemmon Valley
Muddy River Springs Area
Oreana Subarea
Pahrump Artesian Basin
Paradise Valley
Quinn River Valley
Silver State Vailey
Smith Valley
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APPENDIX C

STATUS OF ADJUDICATION PROCEEDINGS IN NEVADA

ADJUDICATED STREAMS

TRUCKEE RIVER BASIN

The first use of water from the Truckee River for
irrigation took place in Truckee Meadows in Reno in
1858. After completion oi the Truckee-Carson Project
(Newlands Project) near Fallonin 1915, the United States
brought a condemnation action in Federal District Court
against the Truckee River General Electric Co. This re-
sulted in a decree giving lhe federal government a per-
petual easement tc land at the outlel of Lake Tahoe,
and the dam at that point, together with storage rights
and the right lo operate the dam to control releases.

The court also found that the power company has
a right to an average flow of 500 c.l.s. (cubic feet per
second) conlinually from March 1, o Sepiember 30. and
an average of 400 c.f.s. continually from QOctober 1, to
the lasl day of February, of each year, at Floriston. These
ilow rates are for the generation of power and are com-
monly known as the '"Floriston Rates."

In 1935 the United States and Nevada waler users
entered into the “Truckee River Agreement' to supple-
ment the 1915 decree. This document allows reduclion
of the "Floriston Rates” when the surface of Lake Tahoe
drops bhelow 6,226 feet above sea level. There are fur-
ther provisions for supplemental storage in Lake Tahoe.
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for releases from this supplemental slorage to maintain
“Floriston Rates" and for prevention of high water dam-
age at Lake Tahoe.

The Truckee River Decree itself goes back to 1914
when the United States started proceedings in Federal
District Court, United States vs. Orr Water Dilch Co., to
adjudicate the relative rights of water users in Nevada.
A temporary restraining order was issued from this pro-
ceeding in 1926. This order set out the relative rights
estahlished in the suit. and also recognized and affirmed
the Lake Tahoe storage rights and power generating
rights in Nevada and California.

In 1944 the Federal Court issued its final decree
which made minor corrections to the temporary re-
straining order of 1926, and also included the ""Truckee
River Agreement” of 1935. No right to the use of Truckee
River Water in California was included in this decree.

The California-Nevada Interstate Compact recog-
nizes and incorporates this 1944 decree, which adjudi-
cates the relative rights of waler users in Nevada, Cali-
fornia rights are recognized in the compact by incorpora-
tion of the judgment handed down in Uniled Stales vs.
Sierra Valley Water Co.

In addition to the rights eslablished by these decrees,
agreements and judgments. the compact establishes a
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formula for dividing unused water between California
and Nevada.

In the Truckee system — as well as the other three
systems — each siate's share of waler which the com-
mission determines is unused must be appropriated in
compliance with the ltaw of the state where the water
will be useo.

CARSON RIVER BASIN

A 1905 suil decided in U.S. District Courl, (Anderson
vs. Bassman) provides thal California and Nevada users
shall rotale all the available water of the West Carson
River from the first of June through the end of October.

The “Price Decree,” a state courl decision relating
to California righls only, was entered as a result of a
1819 petition for determination of rights on the West
Carson River in Alpine County, California.

In 1925, the United Stales broughl suit against Alping
Canal and Reserveir Co. to delermine all the rights on
the Carson River system. In 1951 a Special Master ap-
pointed by the courl filed his "Proposed Findings of
Fact, Conclusions of Law and Decres.” Most ot the ob-
jections to the proposed findings were settled by stipula-
tion, and an amended propased finding was enteced in
1958. In 1968, the Pyramid Lake Indian Tribe filed a
motion to intervene, which was denied.

The California-Nevada Interstate Compact allocales
the waters of the Carson River in an amount equal 1o the
totals shown in the proposed decree - pius allowance
for storage in and/or direct use from Lahontan Reser-
voir tc supply the Truckee-Carson Irrigation Division of
the Newlands Project. The compact also provides for
rotation of the West Fork of the Carson River when the
flow drops to below 175 c.i.s.

California also will have a right to store 2,000 acra-
feet of water per year in Alpine County, adversely to
Lahontan Reservoir, if this provision is included in the
tinal decree issued in the case of United Stales vs. Alpine
Land and Reservoir Co,

Additional yields will be allocated on an equal priority
basis, 20 percent to California and 80 percent lo Nevada.,

WALKER RIVER BASIN

The waters of the Walker River are distributed in
accordance with the federal decree issued in United
States vs. Walker River Irrigation Disiricl. The California-
Nevada Interstate Compact recognizes the decree and
makes provisions for the allocation of unappropriated
water — 35 percent to California and 65 percent to
Nevada.
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HUMBOLDT RIVER BASIN
Humboldt River

The largest stream system in Nevada in terms of
acres irrigated is the Humboldt River and tributaries. Be-
cause this river begins and ends entirely within Nevada,
it is an example of a stream system wholly adjudicated
under {he provisions of the Nevada Water Law.

The earliest recognized priority on the Humboldt is
1867 al Lassen Meadows near Imiay. But no real at-
tempt to adjudicate was made by the water users until
1903, when the State Engineer began adjudication pro-
ceedings. However, the Order of Determination was not
filed with the Court until 1925. The Court handed down
its decree in 1931. This is known as the Bartlett Decree.
Protesls were filed, the case was reopened, and resull-
ant changes in the Barllett Decree. which the Gourt felt
were justilied. were then incorparated in a decree en-
tered in 1935, known as the Edwards’ Decree.

The case was appealed tc the State Supreme Court,
which refused lo allow further protests, thereby making
the adjudication finai in 1838.

Today the system is distributed in accordance with
the 1931, or Bartlett Decree and the 1935, or Edwards’
Decree.

SNAKE RIVER BASIN
Salmon Falls River

The Saimon River Canal Co., Lid., is the owner of a
projecl devised and constructed under the provisions of
the Carey Acl of Congress. Under il, the water of Salmon
Falls Creek is impounded by a dam and reservoir located
in I[daho a faw miles north of the Nevada-ldaho state line.
The darmn was completed in 1911, and its use for irriga-
tion began in June of that year, The appropriation was
acquired under three permits issued by the State Engi-
neer of Idaho.

Before 1815, there was considerable litigation be-
tween the Nevada users of the head walers of the Salmon
Falls Creek. originally a tributary of the Snake River,
and the downstream users in ldaho. A decree enfered
in 1916 hy the Federal District Court in Idaho granted
the Nevada users (Vineyard Land and Stock Co.) a total
of 12.500 acre-feet of water to satisfy their rights, which
were prior {o those of the ldaho users (Salmon River
Canal Co., Ltd.).

A Nevada District Court decree in 1923 adjudicated
all vested rights of the Salmon River and tributaries in
Nevada, and provided for 40,338 acre-feet of water apur-
tenant to 13,433.48 acres of land. In March, 1934, the




Salmon River Canal Co., Ltd. filed a petition for the
adoption of rules for administering the federal decree.
A Federal District Court filed an opinion in 1935 recom-
mending adoption of the proposed rules. The Vineyard
Land and Stock Co. appealed the decision — and the
proposed rules were drastically curtailed. The 1916 de-
cree had involved only the water rights owned by the
Vineyard Land and Stock Co. in Nevada and the Salmon
River Canal Co. in Idaho; it was in no way binding on
other users in Nevada.

In May, 1947, the Salmon River Canal Co., Ltd., ac-
quired a portion of the property of the Vineyard Land
and Stock Co. together with appurtenant water rights.

In August, 1947, 13 applicalions were filed with the
Nevada State Engineer by other users o appropriate
water from the Salmon River and tributaries.

In May, 1949, the Salmon River Canal Co., Ltd. filed
application with the Nevada State Engineer to transfer
all the water rights acquired by purchase of a portion of
the property of the Vineyard Land and Stock Co. in
Nevada to portions of the property in Idaho. All applica-
tions to appropriate and to change were protested; alter
negotiation a compromise was reached and set down
in the Salmon River Agreement, dated October 6, 1952,
between the Salmon River Canal Co., Lid. and Nevada
users,

Owyhee River

Suit was filed on June 17, 1924, in Federal District
Court, by the Union Land and Caltle Co. against R. M,
Woodward, et. al., for appropriating the waters of the
Owyhee River belonging to the Union Land and Cattle
Co. On July 25, 1930, the Federal District Court of Ne-
vada made all users of the South Fork of the Owyhee
River and its tributaries in Nevada defendants in the suit
of Ellison Ranching Co., successors of the Union Land
and Cattle Co., vs. R. M. Woodward, et. al. The Court
appointed a Special Master on September 18, 1931, to
take evidence and lo submit to the Court findings and
form of proposed decree. On November 21, 1939, the
District Court denied the plaintiff's motion for trial and
granted the defense motion to dismiss the case without
prejudice to the institution of a new case,

No further proceedings have been recorded since
that date. The Nevada Stale Engineer has continued to
accept claims of vesied rights by filing proofs of ap-
propriation submitled in accordance with statutory pro-
cedure and accompanied by a supporting map.
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COLORADO RIVER BASIN

The U. S. Supreme Court Opinion and Decree in
Arizona vs. California, 373 U. S. 546 (1963) and 376 U. S.
340 (1964), found that the provisions of the Boulder
Canyon Project Act, 45 Stat. 1057 (1928) controlied all
questions concerning /nitial use of waters from the Colo-
rado River. As pointed out by the U.S. Supreme Court,
373 U. S. al 575, 579. Congress intended to and did, in
fact, create its own comprehensive scheme for appor-
tionment of waters from the Colorado River, by giving full
and complete authority to the Secretary of the Interior
to effectuate the original division of waters approved in
the Act through the making of contracts for its delivery
and then prohibiting anyone from acquiring water with-
out first securing a contract from the Secretary. Permits
to appropriate from the State Engineer's Office are still
required where the purpose is to gather necessary in-
formation for the State Engineer's records and to facili-
tate the administration of other water resources including
effluent waters.

ADJUDICATION PROCEEDINGS
IN THE STATE OF NEVADA*

ALDER CREEK

Humboldt County — State Decree —3/1/71,
ASH CANYON CREEK

Ormsby County — Civil Decree 1885 — Filed in Kings

Canyon Creek under Gregory's Canyon Creek.
BAKER-LEHMAN CREEKS

White Pine County — 1952 — State Decree 1950.
BARBER CREEK ‘

Douglas County — 1914 — State Decree 1921.
BARTLETT CREEK

Humboldt County — 1929 — State Decree 19486.
BASSETT CREEK

White Pine County — 1938 — State Decree 1945.
BATTLE CREEK

Humboldt County — 1929 — State Decree 1946,
BIG CANYON CREEK

Washoe County — State Decree — 3/19/689.
BiG SPRINGS & WARM SPRING

Washoe County — State Decres 1948.
BIRCH CREEK

Elko County—Pending—Order of Determination 1957.
BOTTLE CREEK

Humboldt County — State Decree —4/1/69.

*For localions of sireams, see map allached o back cover.
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BOWERS OVERFLOW
Washoe County — Period for Prools Closed 7/1/72.
BROWNS CREEK
Washoe County — Period for Proofs Closed 7/1/72.
BRUNEAU RIVER ‘
Elko Counly — Adjudication Pelition received
12/30/60.
BRYAN CREEK
Washoe County — Preliminary Order of Delermina-
lion 10/29/73.
BUFFALO CREEK
Washoe County — Civil Decree — See 01328.
BUSHEE CREEK
Pershing County — being adjudicated.
CALLOWAY WELL
Nye County — Pending — Proofs 1957,
CANE SPRING
Humboldt Counly — 1945 — State Decree 1946.
CARRICO CREEK
Lander Counly 1927 — State Decree 1930.
CARSON RIVER
Douglas, Ormsby, Lyon, Churchill Counties — Fed-
eral Court 1903 — Pending.
CHERRY CREEK
(aka LITTLE CHERRY CREEK), PINE CREEK, COT-
TONWOOD CREEK AND GARDEN CREEK — Nye
County — Pending — 1957 — Petition 1957. No case
file. Proof 01152 correspondence mentions petition
filed in 1957,
CHIATOVICH CREEK
Esmeralda County — Slate Decree — 7/31/70.
CLEAR CREEK
Pershing and Humboldt Counties — Slate Decree
CLEAR CREEK
Ormsby and Douglas Counties — Civil Decree 1872,
1919.
COLD SPRING CREEK.
INCL. CANNOVAN SPRINGS AND GAMEN SPRINGS
White Pine County — 1943 — State Decree 1946.
COLONEL MOORE CREEK
Elko County — Pending — Preliminary Order of De-
lermination 1957.
CRAINE CREEK, COVE CREEK. CORRAL CREEK,
CENTER CREEK, KNOTT CREEK
Humboldt County — State Decree — 3/1/71.
CRUM & WILSON CREEKS
Lander County — 1925 — State Decree 1928.
CURRANT CREEK
Nye County — 1919 — State Decree 1923,
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DAGGETT CREEK (aka Haines Canyon Creek, aka

Kingsbury Creek)

Douglas County — Civil Decree 1872. State Decree

1974.
DAVIS CREEK

Washoe County — Period for Proofs closed 7/1/72.
DEADMAN'S CANYON CREEK

Washoe Caounly — Preliminary Order of Determina-

tion 11/28/73.
DUCK CREEK

While Pine Counly — Civil Decree 1886,
DUCKWATER CREEK

Nye County — 1909 — State Decree 1930.
EDEN CREEK

Humboldt County — Pending — Proofs 1915,
EDGEWOOD CREEK

Douglas County — 1929 — State Decree 1958.
EGAN CREEK

White Pine County — 1950 — State Decree 1956,
ESPLIN WELL NO. 1

Nye County — Pending — Proofs 1956.
EVANS CREEK, HUFFORD OR JAKE'S CREEK AND
WARM SPRINGS

Humboldt and Elko Counties — Pending — 1916.
FISH HATCHERY SPRING

Washoe County — Period for Proofs Closed 7/1/72.
FRANKTOWN CREEK

Washoe County—1951—Slate Decree July 11, 1960.
GENOA CREEK

Douglas County — Civil Decree 1881.
GLENBROOK CREEK

Douglas Countly — 1939 — State Decree 1941.
GOLCONDA CREEK

Pershing County — Order of Delermination served

on Claimanis — 9/3/71.
GOOSE CREEK

Elko County — State Decree — Civil Suit 1923.
HORSE CANYON CREEK

Pershing County — State Decree — 2/16/70.
HORSE SPRINGS

Washoe County — Period for Proofs closed 2/5/73.
HOT CREEK

Nye Counly—Pending—Field Investigation 9/21/71.
HUMBOLDT RIVER

Elko, Eureka, Lander, Humboldt, Pershing Counties

— 1923 — Stale Decree 1938.
HUNT'S CREEK

Nye County — Order of Determination — 1/25/74.




ILLIPAH CREEK

White Pine County — Civil Decree 1887.
INDIAN OR McNETT CREEK

Esmeralda County — State Decree 1964.
INDIAN SPRINGS CREEK

Humboldt County — Pending — Petition 1929.
JACK'S VALLEY CREEK

Douglas County — Civil Decree — 1889,
JUMBO CREEK

Washoe Counly — 1946 — State Decree 1847.
KALAMAZOO CREEK

White Pine County — Pending — Exceptions filed to

Order of Determination 1951.
K-C CREEK

Elko County — Civii Decree 1930.
KINGS CANYON CREEK

Ormsby County — Civil Decree 1885.
KING'S RIVER

Humboldt County — 18957 — State Decree 1866.
KINGSTON CREEK

Lander County — 1954 — Stale Decree 1964.
LAST CHANCE CREEK

Nye County — 1951 —State Decree 1957.
LEIDY CREEK (aka Robinson Creek)

Esmeralda County — 1945 — Slate Decree 19486.
LEWERS CREEK

Washoe County — Perjod for Proofs closed 7/1/72.

LEONARD CREEK

Humboldt Caunty — State Decree — 3/3/72.
LITTLE HUMBOLDT RIVER

Elko and Humboldt Counties — 1828 — State

Decree 1931.
LITTLE ROCKY CANYON CREEK

Pershing County — State Decree 2/16/70.
LOGAN CREEK (aka NORTH LOGAN CREEK)

Douglas County — 1939 — Slale Decree 1841.
LONG SPRINGS

White Pine County — Pending — Proofs 1915.
LONGSTREET SPRINGS

Nye County — Pending — Petition 1962.
LUTHER CREEK (aka FAIRVIEW CREEK)

Douglas County — Civil Decrees 1874 and 1927.
MAHALA SPRINGS

Washoe County — Stale Decree 1974,
MANSE SPRINGS

Clark County — 1837 — Stale Decree 1940.
MATTIER CREEK

While Pine Counly — adjudication pending.

—
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MCAFFIE CREEK
Esmeralda County — State Decree 7/9/73.
MCEWEN CREEK
Washoe County — State Decree 1974.
McFAUL CREEK
Douglas County ~ 1939 — State Decree 1942.
MEADOW VALLEY WASH
Nye County — Pending — Preliminary Order of De-
termination 1915,
MUDDY RIVER
Clark County — 1919 — State Decree 1926.
MUNCY CREEK
White Pine County — Pending — Waiver of Nolices
1940.
MUSGROVE CREEK
Washoe County — Period for Proofs closed 7/1/72.

NEWTON CREEK
Washoe County — 1948 — State Decree 1861.

NIGGER CREEK
White Pine County — Civil Decree 1848,
NORTH CREEK
Washoe County — State Decree 1930.
NORTH AND SOUTH SPRINGS
Nye County — 1937 — State Decree 1938,
NORTH AND SOUTH TWIN RIVERS
Nye County — 1951 — State Decree 1957.
NORTH CANYON CREEK
Douglas & Ormsby Counties — Civil Decree 1930.
ODGER CREEK
White Pine County — Hearing on Preliminary Order
of Determination held 12/4/78.
OPHIR CREEK
Washoe County — Period for Proofs closed 7/1/72.
QOVERLAND CREEK
Elko County — 1819 — State Decree 1825,
OWYHEE RIVER
Etko County — State adjudication pending — petition
1/28/24.
PAHRANAGAT LAKE
Lincoln County — 1819 — Siate Decree 1929.
PASS CREEK, BIG CREEK AND BOYD CREEK
Humboldt County — Civil Decree 1935.
PEAVINE CREEK
Nye Counly — Pending — Exceplion to Order of
Determination 1934.
PERRY AIKEN CREEK (aka SPANISH CREEK)
Esmeralda County — Civil Decree 1916,
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PETE HANSON CREEK (aka SHIPLEY CREEK and

HENDERSON CREEK)

Eureka County — Preliminary Order of Determination

filed 9/18/78.
PETERSON CREEK

Washoe County — State Decree — 12/15/68.
PIERMONT CREEK

White Pine County — Hearing on Order of Determina-

tion 12/4/73.
PINCHOT CREEK

Esmeralda County — State Decree — 5/2/69.
PINE CREEK

Nye County — Pendlng — Petition 1957 — See

CHERRY CREEK.
PINENUT CREEK

Douglas County — State Decree 1974.
PIUTE CREEK

Humboldt County — 1929 — State Decree 1946.
POLE CANYON CREEK

Pershing County — State Decree — 2/16/70.
QUINN RIVER ’

Humboldt County — Civil Decree 1919.
REBEL CREEK

Humboldt County — State Decree 11/12/73.
RICE CREEK

Elko County — 1919 — State Decree 1922.
ROCK CREEK

Humboldt County — Petition filed 3/25/59.
RODEO CREEK

Washoe Counly — 1946 — State Decree 1948.
SACRAMENTO CANYON CREEK

Pershing County — State Decree 2/16/70.
SALMON RIVER (SALMON FALLS CREEK)

Elko County — 1915 — State Decree 1923 — Agree-

ment.
SANTA ROSA CREEK

Humboldt County — State Decree — 9/21/71.
SCHELL CREEK

White Pine County — 1934 — State Decree 1938.
SEIGAL CREEK

White Pine County — Pending — Proofs 1918.
SIERRA CREEK

Douglas County — Civil Decree 1885.
SILVER CREEK

Lander County — 1927 — State Decres 1936.
SILVER CREEK

White Pine County — Civil Decree 1911,
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SIMPSON CREEK
Eureka County — Pending — Pendency of Proceed-
ings 1910,

SiX MILE CREEK
Elko County — 1919 — State Decree 1925.

SIX SPRINGS
White Pine County — Civil Decree 1890,

SMITH CREEK .
Lander County — Pending — Report of Investigation
1941.

SOLDIER CREEK
Humboldt County —~ 1951 — State Decree 1957.

SONOMA CREEK
Pershing County — State Decree — 3/16/71.

SPRING CANYON CREEK
Humboldt County — Petition filed 3/25/59.

STAR CANYON CREEK
Pershing County — Civil Decree 1927.

STEELE CREEK (aka WEEKS CREEK)

Elko County — Pending — To notice and order con-
tinuing hearings. No file.

STEPTOE CREEK
White Pine County — 1931 — State Decree 1935.

SWALLOW CREEK
White Pine Counly — Pending — Notice of Order and
Proceedings 1958.

THIRD CREEK (aka NORTH CREEK)

Washoe County — Civil Decree 1892,

THOUSANDS SPRINGS CREEK
Elko County — 1925 — State Decree 1929.

TONY CREEK
Humboldt County — State Decree — 1929,

TRAIL CANYON CREEK ’
Esmeralda County — State Decree —5/2/69.

TRUCKEE RIVER
Washoe, Lyon and Churchill Counties — Federal
Decree 1926 — Agreement.

TULEDAD CREEK
Washoe County — State Decree — 11/9/72.

UNIONVILLE CREEK (aka BUENA VISTA CREEK)
Pershing County — State Decree —4/29/71.

VIRGIN RIVER
Clark County — 1921 — State Decree 1927.

WALKER RIVER
Douglas, Lyon, and Mineral Counties — 1924 — Fed-
eral Decree 1936.

WEAVER CREEK
White Pine County — Civil Decree 1894,




WHITE RIVER

White Pine County — 1922 — State Decree 1922,
WHITE'S STREAM

Humboldt County — State Decree — 12/12/68.
WILLOW CREEK

Humboldt County — 1956 — State Decree 1966.
WINTERS CREEK

Washoe County — Period for Proofs closed 7/1/72.

WOOD CANYON CREEK

Humboldt County — Petition filed 3/25/59.
WRIGHT CANYON CREEK

Pershing County — State Decree 2/16/70.

o
{
WATER — LEGAL AND ADMINISTRATIVE ASPECTS
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SAMPLE FORMS
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Filing Serial No......... ... .....
THE STATE OF NEVADA
PROOF OF APPROPRIATION OF WATER FOR IRRIGATION

Source......... e e
Numc of n.lmml “mcr scurce

The water 1S diverted from 1S SOUTCC. . ... it e aet e crees cesassenann earains retmanteeerensnernrans
Name of dilch, fne or pipe line

at the following point(8).... oo

appendmg '\ shccl xf ne«.css:\ry

List all puinls of diversion from this source

Deseribe as hcmg wilhin a 40-acre snbdivision af public survey, and hy vourse and distance to a section corner, 1 on unsurw:ycd

e s R 1 e e v e .

(1) Name of claimant. . e e i e e e e

Address.. ... o . LCounty Of. L i
Statc of ... ... e et eeee e e e e

(2) The means of diversion employed.. . ... L e

Dam 'md dm.h pmc Imc, flume, etc.
(3) The date of the survey of ditch, canul, or pipe line was..... ... . o

(4) The construction of the ditch or other works was begun.. . .
ind completed.
(5) The dimensions of the ditch or canal as originally constructed were: Width on bottom.
feet, width on top. feet, depth. fect,onagrade of.. ... .feet per thousand feet.

(6) The conduit has (his not) been enlarged.
NOTE=--IT enlargement e extension of diteh was made. supphy inBamation under (73 and (8)

(7) The work of enlargement of the diteh or canal was begun . . Lol e
and completed.. . . . . e e

($) The dimensions of the ditch or canal as cnlarget are; Width on bottom.. . . feet, width on
top.. . .. .feet deptho. .o . feet, ona grade of, . . feet per thousand feet.

(9) The claimant is (is not) an owner in the above-described conduit.

I climant i~ an owner in the condint, siate interest held on this line

(10) The nuture of the title 10 the land for which the water right is claimed is....... ..o

Fee simple, public domin, ete.

(11) Crops of . - e e e s et e st
have been «rown upon the land xrnoated

(12) The water has been used for irrigation from.. .. .~ . ... PO s e e,
of each year. Day of month Day of month

44



:”. ’/'u
(13) List the year of priority for acreages irrigated prior to March 1, 1905, from all points of diver-
sion previously described, with corresponding subdivisions, appending extra sheets if necessary.

retvrveenierereng aeerreerooneane ACTES N The.evveiineeieecervrnnvesrnrren s OF S€Ce e, s T , R B
Year

........... verens cmerernnsenreens@CTES TN tHCuueiioiieiceeieecceerseerrieennnensOf S€C ey Ty,

. ) ereerreerns acres in the ..o of Sec.enen Y AR y Roeaee E.
................ . acres in the...oooveveeeeeereieeeeeeee0f SeCociey Ty Rl LE
................ 3 ererrrreersee e BCTES TN TG e O SeC, s T, R B

e ey erereaeenaneas acres in the...oooi e of Sce...oneet s T y Rocerees E.
................ s vereerreanenee BCTES TN tHE. oo O S2Cey T R E
................ v vrerereeene@CEES AN thC o0 St T, R B
................ eveern ecacres i thee s v 0l Sece o, T, Rl E
................ s errreeneene AETES N T cecveiie o evervesenrerenee e OF S€Ciey T, R B
................ ) reemrereeeen ACTCS 0 TRC e e O St T W RLE
................ b eevemreereaeroCTES A1 TG oo eereneneeeee e OF SEC iy Ty R LB
................  eeeererreoeersn ACTES T NG car e s e e vemeerinmenenssOF 88Cueeeviicviy Theviriecs R LB,
................ s eeeeeeeeeeee ACTES TNt e Of S€Civcy Toeiy RiLE
................ ) eeeeereemenACres inthee. s v eeieeceennOf St T .
................................. acres M theoo o0 St T RLLE
................ ¢ e e ACTES AT Wi e e OF SEC vy Toreeie s R LLEL
............... e eeACTES I NG e e O SEC e, T, R E

(14) The maximum acreage irrigated N any YERT WS ..o oo a e e acres.

(15) The water claimed has (has not) been used for irrigution each and every year since the right
waus initiated. Stike 0wl one not wanted

(16) The years during which no water was used for irrigation or during which the full water right

was not used were

tiun of non-use should be given, appending a sheet if necessary
(17) The claimant’s water right was (was nol) recorded in the office of the County Recorder of

. County, said record being at puge ... .......of Book............... of
eeteeeema e enn eereimeein areenennn. OF Witter for the irrigation of e e e e e

acres of land in the following legal subdivisions:.......ocooiii, v rearet e annenes

NOTE—Faiture to recond in the county in no way invalidates a water right, bur i ditch or right was so recorded. supply {ull
information under (17)
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(18) Water from the source given and through the works described is also used for the following

(19) The character of the soil is.......... wreeeennacre-feet per acre per annum have

iSandy, gravelly, loam)

been used to irrigate the crops. A continuous flow of................ cubic feet of water per second
has been used to irrigate....cc..oeevvveen. acres of land.
(20) ROIMATRS e et ettt et e e s s r e st s va s benaes s s e e s s Rae s e e s E e e re gt e sa ey sr e et n

The undersigned, being first duly sworn, deposes and says that the facts relative to the appropriation

are full and correct (o the best of his knowledge

of water by......... R e

and belist. L
It proaf s

claimant
Subscribed and sworn to before me this...... ... day Of s e e , 19
Notary Public in und ter the County of ..
My COMMISSION EXPIFES..... o v
$10 FILING FEE MUST ACCOMPANY PROOF
4316 @

46




47

Serial NOu. oo

APPLICATION FOR PERMIT TO APPROPRIATE THE PUBLIC
WATERS OF THE STATE OF NEVADA

THIS SPACE FOR OFFICE USE ONLY
Date of filing in State Engineer’s OffiCC ......ocoioiiin it i iiiiiis 4 e e o i e e e e
Returned to applicant for COMTECHON. ... ... ccoiiei o0 Lol i+ e it i e s

Corrected application filed... ... .. . .. ... . e Mapfiledoal ol

Street and No. or P.O. Box No, ) City or Town

et es s arsssareseseeeeemeeenaneennsy hETEDY Make.... application for permission to appropriate
State and Zip Code No,

the public waters of the State of Nevada, as hereinafter stated. (If applicant is a corporation, give date and place of

incorporation; if a copartnership or association give names of members.). .. . e

1. The source of the proposed appropriation is............. .

Nume ol stream, lake, spring, underground or Gther suurce.

2. The amount of Water applied fOT ... oo e e second fect.
One second foot cquals 448,83 gallons per minws,

(a) If stored in reservoir give number of acre-feet. ..., ..
3. The watcr to be used for .. e e i e e e
rrigation, power, aining, manuluctucing, domestic or other use,
4, If useis for:
(8) LIFIZALIOM. oo ot et e en + oo £ e L e e e s
(D) SOCKWALEE. .....e oot cetvereieteeie e oot e e ct e reeeos iee s e 4 eaeee teseseeeieao s e
Stute gumber and kinds of animals 10 be walered,
(c) Other use (describe fully under “No. 12. Remarks”)......... ... e eree e te e ameieneiae eeeeesseancentrnnresaaeteraseeaeee e
(d) Power:
(1) Horsepower developed. .. .. .. ...

(2) Point of return of Water {0 SIEAIM.. - . . .. . il s e e




L

5. The water is to be diverted from its source at the following poitit................... e e e e e
Describe ay belng within a 40-acre subdivision of public

sirvey, and by course and distance 1o & section cormer, 1f on wnsurveyed land, It showld bo so mated, T

................................................................................................................................................................................
................................................................................................................................................................................

7. Use will begin about....... .oeieeicovenie e @BA @00 ADOUL e ........of each year.
Day and Month Day and Mosth
8. Description of proposed works (Under the provisions of NRS 535.010 you may be required to submit plans and

specifications of your diversion OF STOTAZE WOIKS.).ow e ioieuiures et e ctes ittt e it s

9, Estimated cost Of WOIKS........ccoeicrinimrvrrennseesmseresgmees e s
10. Estimated time required to COMSIUCE WOTKS... ..o evuiimermesione it st et et it oo

11. Estimated time required to complete the application of water to beneficial USe. ...

12. Remarks: For use other than irrigation or stock watering, state number and type of units to be served or annual
consumptive use.

.'Apph‘,a.m- crvesenyeeaeny .

APPLICATION MUST BE SIGNED
BY THE APPLICANT OR AGENT

City, Swie, Zip Code No,
2888 (Rev. 11-12) P

$25 FILING FEE MUST ACCOMPANY APPLICATION
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Serial Now....comveevceeceeeeee e

APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER
OF USE AND PLACE OF USE OF THE PUBLIC WATERS OF THE
STATE OF NEVADA HERETOFORE APPROPRIATED

THIS SPACE FOR OFFICE USE ONLY
Date of filing in State Engincer’™s OffICC....... i e s e e s
Returned to applicant for COITECHiON. .. ... oo e e e ns e e e e s

Corrected application filed. ... ... .. .. Map filed. ... ..

The appheant. .. ciienincn s ety

ceeenOf

" Steeet and No, o P.O. Box Na, Cuy or Town

weenr ., hereby make.... application for permission to change the

Nate and Zip Coae No,

of water heretofore appropriated under..............c...... e et ee e eereeeed eeeeeeere emieeeeetieear e e ot enns e sreamas
Ldentify existing right by Pennit, Cenificate, Proof or Claim Nos. If Decreed, give title of Decrce

and identify right in Deaiee.

1. The source of water s, i
2. The amount of Water 10 e CHANGEU. ... .ocivii e s e et et e

3. The Water 10 DE USEQ 0T .o e it ettt e rariere sy e e eaereesecrmern e e enornma sann aeaseracaresetean s satesee e e sater e e s
1f for stock state number and kind of animals.

4, The water Heretofore USE OT .o e ceerivcies it cet et e e e aa e e s es e s e e caee e e cee s emm e e eme s s v ares
11 for stock state number and kind of animals.

5. The water is to be diverted at the following Point....... ..o s
’ Describe as being witnin a H)-acre subdivision of public survey and by course

and distancy 10 a3 seaion corner. o on unsurveyed land, it should be stuwed,

6. The existing point of diversion is located Within........ . ... . i e e e,
I point of diversion is nov chunged, do nat answer,
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7. Proposed place of use............ ...

" Describe by Tegal subdivisions. If for {rrigation state number of acres to be irrigated.

8. EXISting PIACce Of USE....... o0 it it it eciie e s e e ey e e trae et e e e
Descrive by logal subdivisions. If presently used for irrigation, state aumber of acres irrigated.

9. Usc Wil be frOm.... oviiciiicieiis i ieeccees et s et e s e e of cach year.
Bay and Nonth Day and Month

10. Use has been from........ oo in & e o YRR PPUURNURUUUUYUTURPNURURURROPRORON o I : (+) : . 1.Y: |

Day and Meuth
11. Description of proposcd works. (Under the provisions of NRS 535.010 you may be required to submit plans and
specifications of your diversion Or SEOTAZE WOTKS. Joruuiemrioris et etz es et st e nerinas
State snunnes in which water is 10 be diverted, whetier by dam or other works, whether

12, ESHINAIEA COSt Of WOTKS. ..uuuieiieiriirisiieereerieeeceassnsseameseesae teeuoesasascssrser assntaneimeates 12t se ot b S5 ses sns b sm s sa b amaes s s wesean e s
13. Estimated time required (0 CONSIITUCE WOTKS......o.iviiiiiiii ottt sem et rsmecase s ettt s

14. Estimated time required to complete the application of water to Beneficial USC........ovooeecrerenas + emimes cermsiansecannes

150 RCIIATES. oo e e e oo e ettt e et er et e st e aesA et s e s rmu e et ne s ans

Applivant

City, Swte, Zip Code

1902 (Rev. 7-68)  wEB
$30 FILING FEE MUST ACCOMPANY APPLICATION
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IN THE OFFICE OF THE STATE ENGINEER OF THE STATE OF NEVADA

IN THE MATTER OF APPLICATION

NUMBER_____, FILED BY )
‘ PROTEST OF

y 7

on __19____, to APPROPRIATE )

THE WATERS OF

)

Comes novw -

whose post-office address is

wvhose ocoupation is . , and protests

the granting of application number___ .. ... .., filed on

e s+ e e mmener e e ey LD e DV e

to appropriate the waters of.

sitvated in. . o . County, State of Nevada, for the

following reascns and on the following grounds, to wit:

WHEREFORE protestant prays that the application

be

{ Denled, or xaved subjsct Lo prior rights, &3 the case inay be)
and that the uss of water hersin claimed by protestant be confirmed
and that an order be entered establishing said right and for such

other relief as the State Engineer desms just and proper.

iy 2464 Protestant.

-‘ $10 FILING FEE MUST ACCOMPANY PROTEST.
PROTEST MUST BE FILED IN DUPLICATE,




S e

STATE OF NEVADA

' 5SS,
COUNTY OF

. being first duly sworn,

deposes and says, that he has read the foregoing protest and knows
the contents thereof and that the same is true of his own knowledgse,
except as to the matters which are therein stated on information end

belief, and as to those matters he believes it to be true.

Subseribed and sworn to before me this day of 19

Notary Publice,
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PROOF OF COMMENCEMENT OF WORK

Pcrmit No.
STATE OF
sS.
COUNTY OF
COMIES TIOW,.evvineeeeeeeeeaeesceemaesanen s eeecmesaee ssepresasenceas vos B )T TO O OSSO OO ORI N
Permittes or Agent
who after being first duly sworn, deposes and says that at 1east,........coveeieiiiiinnnnnenenass dolars ($...ooeeeeeceees )

has been expended in work or improvements performed or made under the conditions provided in Permit No.

, pertaining to the commencement of said works and at the cxpense of the permittee.

Said improvements CONSISIE OF ... oot st rtns e e e

.................................................... , 190,
N.,
The point of diversion is located within the.......... T V4 Sceceenenns , T S, Reee.. E,M.D.B. &M,
SIENEG... et coene ettt e e s
A UICSS e eveererieerrerssneeesesrasseseee e mezearessse st narsess stesesusares
Street No. ar P.O. Box Na.
...................... T R e
Subscribed and sworn to before me this............ day of
.................................................. » 19,
Notary Public in and for the County of.ccoooiviciicieennn ,
State ol
My COMMISSION EXPITeS. .coovvvverrececrrmiresrevsecrns y 19eeeen,

{One dollar filing fee must accompany this proof)
%
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PROOF OF COMPLETION OF WORK

Permit No.

STATE OF
ss.
COUNTY OF
COMES TOW oo nieermccceeermicier e s e e ccenee s e renenmsaamaseone 3 EDICe e crrver e cent e nsonem s nms e s v s var s st ean e sevResreTases
R Permittec or Agent
who after being first duly sworn, deposcs and says that at 1east ..o dollars ($.....ccoveurecennnes )

has been expended in work or improvements performed or made under the conditions provided in Permit No.
............................ , pertaining to the completion of said works, and at the expense of the permittee.

Said improvements CORSIStEA Of . ... oo e ettt e

........................................................................................................................................................................................

said work being essential to the actual diversion of the water applied for and in the completion of the work required

under said permit. Said Work cOMPIELEd PIIOF 0. vmurrseevecrsimremr s erres hros ot et s e s
Point of diversion located within the.......... | Z S V4 SeC.veerecnemvens IR0 S S Rucorceeeee E,M.D.B.&M
WELL LOG FILED Yes [ Signed....ovviieneim e
No 3
AGAIESS..eeeceeeevaracrcernceicsmersiveseressresarsessssamsarares

Subscribed and sworn to before me this................day of

City, State, Zip Code No.

.................................................. , 19,

Notary Public in and for the County of....cceoverreecerrevennes ,
State Of e e

My cOMmMISSION €XPIreS...cooeiiiircsecesrenserneanene , 19...ce.

(One dollar filing fee must accompany this proof)
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Permit NOv.oovoooooeovor v -
PROOF OF APPLICATION OF WATER TO BENEFICIAL USE.

DEPOSITION OF PERMITTEE

NOTE—AQuestions 1 to 12, inclusive, must be answercd regardless of the purpose for which your permit for water has been
granted. If this proof is made for irrigation purposes, a cultural map showing actual boundaries of land irrigated, together with
classes of culture, ctc., must accompany same, unless such map has alrcady becn filed, (See NRS 533,400, NRS 533.405 and NRS
533. 410)

QUESTION 1. What is your name, occupation, and post office address?
BN s O OO U T SOV TP PO PP R

QUESTION 2. Arc you acting in behalf of the permittee? If so, statc his name, address, and your authority for
acting in his behalf.

AADSWET Lo atieiiie et et e eeae et est e et emenem e eaea sttt eae e aae e s ae oaaeebantesesteaes oh S Ra e sane s v an nran s aeas s ahReare e ta e s s
QuEsTioN 3. What is the number of the permit under which this proof is made? Answer........coioiens

QuesTioN 4, From what source do you obtain your water supply?

QuUESTION 5. What is the name of the canal, conduit, or other works by which water is conducted to its place
of use?

A I ST oot e e e e e e e ee e e e et ame iy e e aa e aaaes S4eima aeeesereseaees:eeaeeeaneeiasestmreesn tant A iasernseannteans e eestureeseeeseear e

QuesTioN 6. To whom was the permit issued? If not the original permittee, give the succession of title,

"N aignments of tlle are not on Bla in the ofice of the Stale Engineer, the certificate will lisue o the onpinal applicamt

QuesTioN 7. For what purpose are you using the water for which you are now making proof?

QuesTioN 8. How many cubic fect per second of water, or fraction thercof, have you actually diverted and
bencficially used for the purpose for which this proof is made?

(Actual measurement of water shall be given. 40 miners' inches equals | cubic foot per second. 1 miners’ inch equals 11.21
gallons per minute. 448.83 gallons per minute equals I cubic fool per second.)

QuesTioN 10. Give date when water measurements were taken, the point at which such measurements were
taken and the name and address of persons who made the measurements.

Form No. 78—3M—7-70 M
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QuEesTION 11. Water is dlvcrtcd from its source at the following pomt ........................................................
Deseribe ax being within a 40-ocre subdivision of

IF WATER IS USED FOR IRRIGATION ANSWER THE FOLLOWING:

QuEestioN 12. Upon how many acres have you beneficially used water?.......cocooovniiecnn e
QuesTioN 13. Give the number of acres in each legal subdivision.

ADSWET .. eecetceeeceec e veeaneennres acres in the...
acres in the....
acres in the....
acres in the
acres in the
acres in the
......... acres in the

........................................ acres in the .. "
(Enumerale only the land upon which water has been nc!ually uscd )

QuEesTION 14. Have you installed a hcadgate and weir at your point of diversion, as required by the terms of
your permit? Give approximate dimensions of headgate.

QuesTioN 15. Do you usc the rotation system for irrigating?

IF WATER IS USED FOR STOCK WATERING OR DOMESTIC PURPOSES
ANSWER THE FOLLOWING:

QuEesTioN 17. Give detailed description of works of diversion and manner by which water is stored for bene-
ficial usc, embracing approximate dimensions of dam at source, size and length of pipe, and sizc and number of
tanks or troughs. If troughs arc not used state cxactly how water is stored for beneficial use.

A TESWET e ceeeeeeeneerersnsiseees msrasseasensers eserennnssyaresersasirryaentararss eaenanizys sassstnsssanarsarassssannesarstual e tns ot sas s et e e s et an e e

QuesTioN 18. Give approximate number and kind of animals watered.
BN T VO PO SR RUCTSUUUUEOPSSIPT ORI DPRPTSTSN SRS N S

IF WATER IS USED FOR POWER OR MINING AND MILLING PURPOSES
ANSWER THE FOLLOWING:

QuEsTION 19. What arc the dimensions of the diversion headgate and carrying capacity of the conduit in
cubic feet per second? Is water diverted by ditch, pipe or Aume?

AATISWET oo eeeeeeee e e ereassas s asa anmmeaseeeesare saareas e asran fememraraiase ama e nres Snoseeke e st aRet ek e carestaus Anne e van e va TS SvenT et 4T e T ebresras e s srutyn
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QuEesTioN 20.  What arce tne dimensions of the cross-scction of the pipe, flume, ditch or other conduit at each
change in cross-section, and the length of cach portion of the same size?

QuesTioN 21. What is the average grade or differcnce in clevation between the termini of the conduit? Give
the grades of the different sections of conduit as shown above.

AADSWET . ... it ieeti et ereetae e et s ee e ee et vt asee e e s sue st s e et aras aanenrartent s st e aaee st aans e Sam et emt ek reremeraseans e emaren et arsen e teaneeentreasanea

QuesTioN 22, Give any information concerning diversion and use of water for power or mining not covered
above.

AAISWET ... ceeeiencreraieiites e v eeemaesseranseasassseneseeamevasms nevsassten sraan eenteesersean s aennsnsaenreeasesr it mara e eetaneeenteeeeatnT seman e AT e e et e s s areanee

IF WATER IS USED FOR ANY PURPOSE NOT HERETOFORE NAMED
DESCRIBE FULLY UNDER REMARKS:

Give all information relative to the works of divcrsi'on: method of use, and place of usc of water and aoy other matters you deem imporiant,

The map made in substantiation of the claims herein, prepared under my instructions and authority, shows the
actual conditions on the premises,

T hereby certify that the foregoing statements were read to the above subscriber before its signing, and I believe
him to be the person he represents himself to be, and that said statements were subscribed and sworn to before me

atmy office iD..ooveoi e , County of.....cooevericecnrriirienines s State of oo ,

(ONE DOLLAR FILING FEE MUST ACCOMPANY THIS PROOF)
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{

BEFORE THE STATE ENGINEER OF THE STATE OF NEVADA

IN THE MATTER OF PERMIT NO....ooiiririinicrreriericresc e rmccssisreovss sunsssmcmeeaes s
OWNER OF RECORD......cccieevievtiririraesrnesrerersannssensveressnsassseassocssarssssmssansssensnn APPLICATION FOR
EXTENSION OF TIME
APPROPRIATB THE WATERS OP...coccvvererriererervermererassscrrssessmscoserssmnmrssans
(Namo of stream, lake, spring, underground or other source.)
STATE OF.oeeeiceevaeerisereerssnarassasseassscorans
ss,

COUNTY OF..oueecrevrecvmservrsmsessuesmvnnreras

Comes now... s the. e e eras

(Permittze or Agent)

under Permit No.....ococroeececrennes , who after being first duly sworn, deposes and says:
That dUe 10 e e e eeeeee

(Give reasons In detail why ertension of time is necessary.)

................................

1 have been unable to comply with the provisions of said permit.

Wherefore permittee requests an extension of thme for. ..o
{Not to exceed | year)
POVISIONS £OT FHME EHO. .. conoeeomremoeomimascomismsoses e teoes e e e e e
{Proof of C ement, or Completion of Work or Proof of Beneficial Use.)

of the above numbered permit.

K312 11T JO RO

Address.

Street No., or P.O. Box No.
Subscribed and sworn to before me this..........e-... dayof 0 e
City, State, Zip Code No.

.............................................. N 1
Notary Public in and for the County of.....cconmrvrvarreeene. +
State of
My COmMMISSIOn CXPITeS. ... .oumerrervsvinirevssrsenonses s 19 s

$5 FILING FEE MUST ACCOMPANY THIS APPLICATION FOR EXTENSION OF TIME.
AN APPLICATION MUST BE FILED FOR EACH SEPARATE PERMIT TO APPROPRIATE WATER.

L 3
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ORIGINAL XILE IN TRIFPLICATE

STATE OF NEYADA
DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES

DIVISION OF WATER RESOURCES
Application No..oeocererecececee.. Filed...coeeeeeerrereecnenns

APPLICANT MUST XOT YILL IN ABOVE BLANKS

APPLICATION FOR APPROVAL OF THE PLANS AND SPECIFICATIONS FOR
THE CONSTRUCTION, RECONSTRUCTION OR ALTERATION OF A DAM

This application involves in no way the right to apPropria,te water
To secure the right to up%rogrlate water, a.%pllw.uon should be made to the
Stlate Engineer on forms which will be furnished upon requent.

T' of
Name of applicant Post office
County of State of , hereby malke application for the approval of the
plans and specifications for the of dam
Construction, reconstruction, alteration Name of dam
The owner of the proposed dam is
Name of owner
of County of State of

Post office
If the owner is a corporation, give name and address of president and secretary—

The applicant is acting for the owner in the legal capacity of
Agent, Lessee, Trustee, ete.

Location of Dam

1. The source of water to be stored is whioeh is & tributary of ,
KNamo of Stream Stream
and the proposed dam to be located within the Y4, Sec , Tp , B B,
in County, Nevada.
Description and Dimensions of Dam
(If for an alteration, the data given below are for the altered dam)
2, Type of dam 3. Length of crest ft,
Concrete arch or gravity, earth, rockflll, ote,
4, Height stream bed to spillway crest..___. ft. b. Height foundation to spillway crest. .. it
8, Freeboard. ... _..£t. 7. Thickness at top......eo-—-—St. 8, Thickness at bottom. ... SR ¢ 3
8pillway crest to top
9, Slope upstream®.... . ... 10, Slope downstream® . ... . .. 11. Upstream facing®. .
*This information to be supplied for earth or rockfll dams. Concrete or rock paving, etc,
12, Amount of material in dam .eu, yds, 13, Estimated cost $
Approximate

14. Spillway data.

Typo, capacity, etc,

15. Outlet data

Type, capaclty, etc.

16, Elevation of crest of dam — above datum
Approximate elevation to be given if true elevation not available

17. Area of reservoir at spillway level acres. 18. Capacity of reservoir.. ... ae. ft.




General Information

19, State the purpose of the dam

Diversion only; storage only; storage and diversion; debris storage, etc,

20. State the use that is to be made of water -
Municlpal, domestic, frrigation, power, mining and milling, recreation, or stockwatering

21. Engincers
Name and address of Engineer proparing plans

22. If the proposed dam is to be built under Federal supervision, state what department has jurisdiction

23. The maps, plans and specifications aceompanying this application are a part thereof.

[Siauveo] Avplicant
this . day of , 19 .
APPROVAIL OF APPLICATION NO....cconcmeceenenn e esemeeseens , INCLUDING
THE PLANS AND SPECIFICATIONS
T'his is {o certify that Application No , including the plans and specifications
FOT ERC e cemnm v amvecsscenanen d;zm has been examined and the same is herebY....coaeeecvuenernees approved,

...........

Witness my hond and seal this.........._day

of y 19

State Engineer,

2765 e
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IN THE SUPREME COURT OF THE STATE OF NEVADA

-—

J.W. BENTLEY AND MARYANN | - Lo
BENTLEY TRUSTEES OF THE Ay fle
BENTLEY FAMILY 1995 TRUST: JOY ﬁgggé}%lg}ilz% p.m.
SMITH: DANIEL BARDEN; AND Tracie K. Lindeman
ELAINE BARDEN, Clerk of Supreme Court

Appellants

VS.

STATE OF NEVADA, OFFICE OF THE

STATE ENGINEER; DONALD S. FORRESTER,
AND KRISTINA M. FORRESTER; HALL
RANCHES, LLC; THOMAS J. SCYPHERS AND
KATHLEEN M. SCYPHERS; FRANK SCHARO;
SHERIDAN CREEK EQUESTRIAN CENTER, LLC;
AND RONALD R. MITCHELL AND GINGER

G. MITCHELL,

© o0 N O o b~ ow N

J O N Y
w N -~ O

Respondents.

/
JW.BENTLEY; MARYANN BENTLEY, CASE NO.: 66303
TRUSTEES OF THE BENTLEY FAMILY
1995 TRUST,; JOY SMITH; DANIEL D. BARDEN;
AND ELAINE BARDEN,

Appellants,

—
n

J O
~N OO o

VS.

HALL RANCHES, LLC; THOMAS J. SCYPHERS;
KATHLEEN M. SCYPHERS; FRANK SCHARO,;
SHERIDAN CREEK EQUESTRIAN CENTER, LLC,
A NEVADA LIMITED LIABILITY COMPANY;
DONALD S. FORRESTER; KRISTINA M.
FORRESTER; RONALD R. MITCHELL; AND
GINGER G. MITCHELL,

Respondents.

N N N N o
w N =2 O O ©o©

N N
a O»

Dyer, Lawrence, Penrose, Flaherty & Donaldson
N N
~ BN

2805 Mountain Street
Carson City, Nevada 89703

(775) 885-1896
N
o0

Docket 64773 Document 2015-10072
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Dyer, Lawrence, Penrose, Flaherty & Donaldson

2805 Mountain Street
Carson City, Nevada 89703

(775) 885-1896

J.W.BENTLEY; MARYANN BENTLEY, CASE NO.: 66932

TRUSTEES OF THE BENTLEY FAMILY 1995
TRUST; JERALD R. JACKSON, TRUSTEE OF
THE JERALD R. JACKSON 1975 TRUST, AS
AMENDED; AND IRENE M, WINDHOLZ,
TRUSTEE OF THE WINDHOLZ TRUST DATED
AUGUST 11, 1992,

Appellants,
Vs.

THE STATE OF NEVADA STATE ENGINEER;
HALL RANCHES, LLC; THOMAS J. SCYPHERS;
KATHLEEN M. SCYPHERS; FRANK SCHARO,;
SHERIDAN CREEK EQUESTRIAN CENTER, LLC;
DONALD S. FORRESTER; KRISTINA M.
FORRESTER; RONALD R. MITCHELL;

AND GINGER G. MITCHELL,

Respondents. )

On Apspeal from the Ninth Judicial District Court
of the State of Nevada, in and for Douglas County
Hon. Nathan Todd Young, District Judge

REQUEST FOR JUDICIAL NOTICE

DYER, LAWRENCE, FLAHERTY,

DONALDSON & PRUNTY
JESSICA C. PRUNTY
Nevada Bar No. 6926
2805 Mountain Street
Carson City, Nevada 89703
Telephone: (775) 885-1896

Attorneys for Appellants Joy Smith,

Daniel Barden and Elaine
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Dyer, Lawrence, Penrose, Flaherty & Donaldson

2805 Mountain Street
Carson City, Nevada 89703

(775) 885-1896

REQUEST FOR JUDICIAL NOTICE
Appellants Joy Smith, Daniel Barden and Elaine Barden (“Smith & Barden”)
hereby request, pursuant to NRS 47.130 ef seq. and NRAP 27 that this Court take

judicial notice of “Water for Nevada, Special Information Report, Water - Legal
and Administrative Aspects,” Division of Water Resources, 1974, a true and
accurate copy of which is attached hereto as Exhibit 1.

Under NRS 47.130, this Court may take judicial notice of a fact when that
fact is “[c]apable of ready determination by resort to sources whose accuracy
cannot reasonably be questioned” so that the fact in question “is not subject to

reasonable dispute.” See Sheriff, Clark Coimty v. Kravetz, 96 Nev. 919, 920

(1980). In this regard, the Legislative, Judicial, and Executive branches of the
government of the State of Nevada are “sources whose accuracy cannot reasonably
be questioned,” and the fact of and content contained in the public records of the
government of the State of Nevada “is not subject to reasonable dispute” and may
be judicially noticed. NRS 47.130; see Ainsworth v. Combined Ins. Co., 105 Nev.
237,267 (1989) (taking judicial notice of the public records in state district court

proceedings); Jory v. Bennight, 91 Nev. 763, 766 (1975) (taking judicial notice of

the public records of the Nevada Real Estate Division indicating that Edward Jory
“was the officer licensed as broker on behalf of the corporation”); see also Chas.

L. Harney, Inc. v. State, 31 Cal. Rptr. 524, 529 (Ct. App. 1963) (taking judicial
notice of the “official records and files of the State Board of Control and of the

office of the State Controller”).
/1]
/11
/11
vy
/1]
/17
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Dyer, Lawrence, Penrose, Flaherty & Donaldson

2805 Mountain Street
Carson City, Nevada 89703

(775) 885-1896

Smith and Barden request that this Court take judicial notice of the attached
report as an official record of the Nevada State Engineer, which is a public record
of the Executive branch of the State of Nevada, and the facts and content therein
are “not subject to reasonable dispute.” Therefore, this Court’s judicial notice of

these facts and documents is appropriate.
RESPECTFULLY SUBMITTED this 3" day of April, 2015.

DYER, LAWRENCE, FLAHERTY,
DONALDSON & PRUNTY

By: /s/ Jessica C. Prunty, Bar No. 6926
Jessica C. Prunty, Bar No. 6926

2805 Mountain Street

Carson City, Nevada 89703

Telephone: (775) 885-1896

Attorneys for Appellants Smith & Barden
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Dyer, Lawrence, Penrose, Flaherty & Donaldson

2805 Mountain Street
Carson City, Nevada 89703

(775) 885-1896

CERTIFICATE OF SERVICE
I hereby certify that I am an employee of Dyer, Lawrence, Flaherty,
Donaldson & Prunty, and that on the 3™ day of April, 2015, I caused a true and
correct copy of the within OPENING BRIEF OF APPELLANTS JOY SMITH,
DANIEL BARDEN AND ELAINE BARDEN to be deposited in the U.S. Malil,
first-class postage prepaid, addressed to the persons listed below:

Bryan L. Stockton, Esq.
Deputy Attorney General
100 North Carson Street
Carson City, Nevada 89701

Thomas J. Hall, Esq.

Law Offices of Thomas J. Hall
P.O. Box 3948

Reno, Nevada 89520

Michael L. Matuska, Esq.

Matuska Law Offices, Ltd.
937 Mica Drive, Suite 16A
Carson City, Nevada 89705

Debora McEachin
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ELMO ). DTRICCO STATE OF NEVADA ROLAND D. WESTERGARD

Dlector State Engloeer

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES
DIVISION OF WATER RESOURCES

201 South Fall Strest, Carson City, Nevada 89701

1.3 m;ly rofor to Addreas All Communications o

0.

the Stata Englneer, Division
of Waler Resousces

TO THE CITIZENS OF THE STATE OF NEVADA

This Planning Report entitled “Special Information Report,
Water - Legal and Administrative Aspects" is one of a series of
reports being prepared as a part of the development of the State
Water Plan. The report is a product of the work of several people
on the Division of Water Resources staff. Bruce L, Rice of the
Division of Water Resources was responsible for compilation of
the information and the final contents of the report.

The report presents, in a non-technical manner, the legal
and institutional background which serves as a basis for the proce-
dural and administrative activities of the Division of Water
Resources. Among the topics discussed in the report are:
adjudication of vested rights, appropriation of public waters,
water planning activities, and the various districts and boards
with which the Division of Water Resources is involved.

The reader is reminded that this report is informational
in nature and is not meant to serve as the basis for any legal
action. For more detailed information on the subjects discussed
in the report, the reader is referred to the various Nevada
Revised Statutes and court proceedings mentioned in the report.

Respectfully,
)s)

va

%‘4 vl

State Engineer




SPECIAL INFORMATION REPORT
WATER —

LEGAL AND ADMINISTRATIVE ASPECTS




WATER FOR NEVADA :
TABLE OF CONTENTS
PART 1.
SUMMARY
History .........coiivnts S I 1
CaSE LaAW . v e it e i e e s Ve 7
Appropriation of PublicWaters .. ... i i i e s 6
Beanelicial USE . .. .. i i e e 6
Emineni DOMaAin . ... v i ons e ear i 6
Prescriptive Rights Prohibited . ........ .. i s 6
State Water Right SUIVEYOIS . ... o i i i e 6
Assignment of Water Rights .. ... ... . . o i i i e 6
Loss of Water RIGhES .. our e it ea e 6
Y o7 o= £ R R R TR 7
Ground Water .. .. i i e e e e e e 7
Licensed Well Drillers .. .. ... o i e 7
Domestlic Wells EXCePIerd ... ... iy . 7
Dams and Other OBSIIUCHONS . v oo vt cn e s i iamecanaanas 7
Ditches and Canals . ... ... ettt ea s 7
Navigable Bodles of Waler ...........cccoiiiviiiviiaviiaranenn. 7
Interbasin TransSiars . ... it e 7
Area of Origin . . ... i i e e e 7
PART II:
WATER RIGHT PROCEDURES AND POLICIES IN NEVADA
Adjudication Proceaures ... ...t g
Summary of Adjudication Procedure on Vested Rights . .............. g
Permit 10 APPropriale . . ... i e 12
The APPRHCALION .. .. e e e e s 12
=0 =T 2 I 12
General Terms onPermit . ... ..ot iiraranns 13
PrHOr RIGhIS L e e e 13
Measuring DeVICES . .. ... e e 13
Flowing Wells ... . i e 13
Wells Drilled Near Rivers . ........ U 13
Amount of Diversionand YearlyUse ... ... ..o 13
PrOOTS o e e e e 14
Proof of Commencement .. ... iiinerrenrearanas 14
Proof of COMPIBHON . ... . i e i e 14
Proof of Beneficial Use . .. ... ... i 14

vi




- e

{ i {

WATER — LEGAL AND ADMINISTRATIVE ASPECTS

Extension of TIMe ... e et 15
PrOIESES ottt e e e 15
ADDBAIS oo e e 15
Application o Change ... .o i 16
Assignability of Water Righls .. ..... ... cooveiiiii i 16
DAIMIS v\ ot e e e e e 16
Well Drillers and Wells . ..ot i e e 17
|00 ) - 117o) B R R R 17
Reciprocal AQreements ... v i v i 17
Appropriation of Efffuent ....... ... .. i i 17
PART llI;
FUNCTIONS AND ADMINISTRATION
F T Yo 110 s - E T R R R 19
Water DiSlriBUlION .. v oot et s e 19
Surface Waler .. ... e s 19
Groung WaLEr . ... e e 21
AQJUQICATION ..\ oot e 22
TYPES Of DECIBES ...\t e 22
Stlale Waler PIanm ... ittt e 22
AGMINISITAION . o e i e et et e 23
Irrigation DISIICIS .o i e 23
Drainage DISHICIS .. ..o v i e 23
Waler Conservancy DIStricts ... .. ..o i 23
Watershed Protection and Flood Prevention Districts ............. 24
Flood Comtrol DISIFICIS ..« o v o i i 24
Weather Modilication Research ....... ...y 26
AQVISOry Boards ... ... ..o e 25
APPENDIX A:
Key Court Decisions dnd Attorney General’s Opinions on Water .......... 27
APPENDIX B:
Designated Ground Waler Basing ........... .o, 33
APPENDIX C:
Stalus of Adjudication Proceedingsin Nevada ........... .. vviviian 35
APPENDIX D:
SaMPIE FOMIS .\ttt et i it 43

vil




WATER FOR NEVADA

~ SPECIAL INFORMATION REPORT

‘WATER —

LEGAL AND ADMINISTRATIVE ASPECTS

* panTi
SUMMARY

HISTORY

. A ‘major part of the area that is now fthe.fState of ..
- Nevada was included in the Territory of Utah, established -
on‘September 9, 1850 and the use of waterat that time .,

" was:subject to the laws .of the territory. The territory of

o _ Nevada was cfeated on March 21, 1861, and for several

years after the organization of the Territory there were
no statutes concerning water rights. Nevada was ad-
mitted to the Union as a State by proclamation of Presi-
dent Lincoin on October 31, 1864.

The stale Constitution does not contain any specific
provision relating to water resources, It contained a gen-
eral eminent domain clause which was construed to
provide some relief in. claims of water rights by due
process and by condemnation for irrigation ditch rights-
-of-way. . S
During the period when Nevada was a territory and
for many years after Nevada became a state, the right
to use of water was generally established under the doc-
trine of prior appropriation. However, in the case of Van
Sickle vs. Haines (1872), the Supreme Court held that
the Common Law doctrine-of riparian rights applied when
riparian land was acquired from the U.S. Government.
But, the doctrine of riparian rights was struck down in
1885 by a Supreme Court decision {Jones vs. Adams

[1872]}) reversing its stand with respect 10 riparianism,.

7

and the doctrine of appropriation has since been ap-
plied.* The Court. concluded that the. riparian doctrine

-did not ‘serve the ‘wants and-necessities of the people
-for.either minihg or.agriculture. . " . il

CASE LAW | » v

Thus the water policy and philosophy of the State
of Nevada has been developed by over 100 years of
usage beginning about 1849 for irrigation and mining,
and is now contained in the Nevada Water Law, Nevada
Revised Statutes of 1957, as amended.

Chapters 533 through 544 contain the state water
policy, procedure for acquiring a right to use water by’
adjudication and by appropriation, and. provides for the

“administration for the conservation, regulation and dis-

tribution of the public waters of the state above and
pelow the surface of the ground. ‘

*The principal fealure of riparianism is that righis in waler arise
from. and only from,. ownership of land which adjoins or underlies
a siream. The righl cannot be fost by mere disuse; it cannol be
used on other lands; thus if-a riparian owner sells a portion of his
land (B) so that the new owner owns no land louching Ihe siream,
the riparian right on land B is severed, and losl. As among them-
selves, riparian holders are usually subject 1o relalive reasonable
use, withoul regard .o dates of initlalian of use. Under the appropri-.
ation daoclrine a right is obtained by taking water and applying it to
a benelicial use. As between compeling appropriators, priofity in
time is determinalive.
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WATER FOR NEVADA

Statules relating to water were enacted by the Ne-
vada legislature as early as 1866. The Act of 1866 al-
lowed any person or persons to divert the waters of any
river or stream, and run the same through any ditch or
flume, and provided for the right of way through the
lands of others. Court decisions provided the guidelines
which the lawmakers used to attempt to bring some
order out of the chaos created by early mining booms
and irrigation development in the semi-arid State of Ne-
vada. A law designed to adjudicale waler rights through
the courts was tried in Nevada in the early nineties. The
law proved a failure. H was demonstrated lhat the deter-
minalion of water rights through the courlts was not only
unsatisfactory, but is a long, expensive, and tedious pro-
cess. Thus the fundamental idea in creating the office of
State Engineer was to avoid this delay and expense.

The basic concept of the present Nevada Water Law
was developed from the Act of 1903. The primary pur-
pose of the Act of 1903 creating the office of State Engi-
neer was lo provide a method by which the existing
rights to waler might be defined. The State Engineer
was directed to cooperate with the Secretary of Interior
in all work of construction. operation. maintenance and
management of irrigation works constructed by the Sec-
retary of the Interior in and for the benefit of Nevada,
under an Act of Congress approved June 17, 1902
(Reclamation Act). It was clearly seen, at that time, that
reclamation work could not proceed uniess existing
rights to the use of water on such streams as the Carson.
Truckee, Walker and Humboldt Rivers were ascertained.
The Irrigation Act of 1903, as it was entilled, was ap-
proved February 16, 1903 and declared that ali natural
water courses and natural lakes, and the waters thereof
which were not held in private ownership, belong to the
public and are subject to appropriation for a beneficial
use. It also stated that the right to the use of waler so
appropriated for irrigation would be appurtenant to the
land to be irrigated, and beneficial use would be the
basis, the measure and the limit of the right.

The philosophy of the Act of 1903 was amended,
clarified, and further expanded by major legislation in
the Acls of 1905, 1907, 1909, 1913, 1939, 1867, 1968,
1971, and 1973.

The Act of 1903, while providing for adjudication of
all rights to the use of water which had become vested,
or were then in process of iniliation by the physical act
of appropriation, did not provide for rights which would
thereafter be initiated. The law of appropriation and use
still applied. Whenever a settler desired to appropriate
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waler, a notice would be posted at the proposed point
of diversion, or the diversion would be made without
notice. No attempt was made, as a rule, to ascertain the
amount of unappropriated water in the source; but he
took his chances of being enjoined or sued for damage
for depriving a prior appropriator of water. The twenty-
second Session of the Legislature enacted an amend-
atory law. approved March 1, 1905, requiring any person,
association or corporation thereafter desiring to appro-
priate any of the public walers, to file an application for
permission to make such appropriation with the State
Engineer and making it the duty of the State Engineer t0
examine the facts regarding water supply in the source
applied for and to approve or deny the application in
accordance with his findings as to the existence or non-
existence of unappropriated water in such source. The
1905 Act did give any interested parly the right to protest
any application he deemed injurious to his interests,

in the legislative session of 1907, the 1903 and 1905
Acts were repealed and a new and more comprehensive
Act was provided. The 1907 legislation provided that “In
all measurements of water in this State a cubic oot of
water per second of time shall be the standard of mea-
surement”. and that . . . When the necessity for lhe use
of water does not exist, the right to divert it ceases, and
no person shall be permitted to divert or use the waters
of a natural watercourse or lake, except at such times
as the water is required for a beneficial purpose.” Where
necessary to transpose miner's inches toc.f.s., one c.f.s.
shall be equal to 40 miner's inches.

The 1907 Acl also provided for a method to change
the point of diversion of existing rights, and for aggrieved
parties to bring an action against the State Engineer.

The Act of 1909 amended some provisions of the
Act of 1907. The main amendments provided for the
maximum quantily of water that may be appropriated for
irrigation purposes; for cancellation of applications not
praperly refiled; for proof of commencement of work:
and for appropriate measuring weirs. Also in 1809, the
State legislature passed legislation which would coin-
cide with an Act of Congress, known as the Carey Act.
A fee system for filing applications was enacted. The
tee for filing an application for permission 1o appropriate
water was set at twenty-five dollars, the same as it is
today.

The 1913 Act included a law for the conservation of
underground water in the State of Nevada. Chapler 140,
approved March 22, 1913, provided a new water law,
Sectlion 1 o 87, and repealed the water law of February




26, 1907, the amendatory Act of February 20, 1808, to-
gether with all other Acts in conflict wilh the new law.
By this Act, underground water was fully recognized,
“The waters of all sources of water supply within the
boundaries of the State, whether above or beneath the
surface of the ground, belong to the public.” The Water
Law of 1913 is the basis of our present water law. A
declaration was made that beneficial use of water is a
public use and therelore the right of eminent domain
may be exercised. Regulations as to the abandonment
of rights was set forth and rotation in the use of water
was provided for. A more substantial code for the deter-
mination of vested water rights was established and reg-
ulations were set forth concerning reservoir permits.

There were many claims that the entire water law of
1913 was unconstitutional, but these fears were laid to
rest in the case of Johannes Anderson, et al vs. William
Kearney, 37 Nev. 314 (1914). The case basically held
that the State Engineer, as an administrative body, had
the authority to determine the rights of water users to a
stream system. His determination is subject to judicial
review prior to final adjudication.

The Act of 1915 clarified the 1913 Act stating that all
underground waters, except percolating water, are sub-
ject to appropriation under the laws of this State relating
to the appropriation and use of water.

The Act of 1919 amended the Act of 1913 fo include
corporations amcng those who are entitled lo appropri-
ated water.

The Act of 1921 clarified some of the wording of the
statutes of 1913 which the Nevada Supreme Court had
declared unconstitutional. These provisions related to
adjudication procedures. Licensing of engineers and
surveyors as state water right surveyors by the State
Engineer was also provided.

In 1925, the legislature provided for the use of water
for watering livestock. This Act is commonly known as
the 1925 Stock Watering Act.

The Statutes of 1927 amended to the Section relating
to the filing of objections with the Court to the State
Engineer's Order of Determination and the hearing of
same before the Court. Section 36%2 of Chapter 192
provides that following the filing of the Order of Deter-
mination in the District Court, the distribution of water
by the State Engineer shall at all times be under the
supervision and control of the District Court, and said
officers and each of them, at all times shall be deemed
to be officers of the Court in distributing water under and
pursuant to the Order of Determination or under and
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pursuant to the decree of the Court,

The 1939 legislature provided a great many additions
to meet the rapidly growing demands for water. For the
first time, the legislature declared that all underground
waters were subject to appropriation under the State
laws relating to appropriation. Thus, percolating water
was included under the water laws. This law expanded
the law of 1913 which required that water from an arte-
sian or definable aquifer be subject to the State law
regarding appropriation. Domestic wells not exceeding
two gallons per minute (2,880 gallons per day) were
declared exempt from the water code.

Provisions were enacted whereby well users within
a basin could petition the State Engineer to designate
the basin. if an artesian basin was designated, the county
commissioners could, with the approval of the State
Engineer, hire an artesian well supervisor o carry out
the provisions of the act. Prior to drilling a well within a
designated basin, a permit must be obtained from the
office of the State Engineer.

Specifications were enacted to provide for criteria
for the construction of wells. Well logs were required to

_be filed in the State Engineer’s office. The log was re-

quired to include the depth, thickness, and character of
the different strata penetrated.

in 1945, the legislature set forth a procedure whereby
the method of payment of water commissioners was
made out of a special fund. The water users on the
particular stream pay into the fund on a pro rata basis.

in 1947, the legislature authorized the State Engineer
to enter into cooperative studies with the State of Califor-
nia and the U.S. Government on matters relating to the
waters of Lake Tahoe. This Act was the foundation for
the Bi-State Compact, which, at this date, is not fully
settled. Also in 1947 the law was amended to provide
that all well drillers were to be licensed by the State
Engineer.

In 1951, the legislature provided that the State Engi-
neer must approve all dams more than 10 feet in height
or with a capacity of 10 acre-feet or more. Also, in 1951,
the Columbia Basin Interstate Compact Commission was
created.

In 1955, the legislature created the California-Ne-
vada Interstate Compact Commission. The purpose of
the bill is to form a compact between Nevada and Cal-
ifornia whereby there can be made a distribution and
use of the waters of Lake Tahoe and the Truckee, Carson
and Walker Rivers and their tributaries, and related mat-
ers. After 16 years of extensive negotiations, the com-
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pacl was approved by the Legislatures of California and
Nevada. The compact was senl to Congress for approval
in 1971. The compact was reiniroduced into the House
of Representatives on January 3, 1973 and the Senale
on January 4. 1973, but as of the date of this publication,
no aclion has been taken on same.

Another amendment, made in 1955, was the lowering
of the maximum volume of domestic water from 2,880
gallons per day, o 1,440 galions per day. This was later
raised to 1,800 gallons per day by the 1971 [egislature.

The right to issue temporary permits within desig-
nated basins was also added in 1955. The statute pro-
vides for the revocation of such temporary permits when
the applicant can be served by an entity, such as a water
district. Under this statute, many temporary permits were
issued within the Las Vegas basin, and at this date, many
of same are being revoked.

In 1961, the legislature passed a bill which gave the
State Engineer the authority to repair or seal a defective
well. If the State Engineer orders the owner o repair the
well, and the owner faiis 1o do so within fifteen days, the
State Engineer may chuse the well to be repaired or
sealed. The cost of the repair is to be paid out of the
water distribution fund, subject to reimbursement by the
well owner and the cast shall remain a lien on the prop-
erty until paid.

In 1967 the legislature passed twelve amendments 10
the Nevada waler law. Among the more impartant are
as follows:

Waler measurements, as required for filing Proof of
Beneficial Use, must be taken by a Stale water right
surveyor or an official or employee of the State Engi-
neer's affice.

The forfeiture provision concerning a failure to place
an adjudicated right, ar a permitted right to underground
water to beneficial use within five successive years was
amended. This provision shows the legislative intent
that water be kept in reasonably continuous beneticial
use; if not, the water right is forfeited. The law was also
amended to require an appropriator of ground water to
obtain a permit in a basin not designaled before any
jegal diversion of water can be made. The Act became
effective April 15, 1967.

The 1969 legislature provided for development of a
comprehensive water resource plan for the State of Ne-
vada. NRS 532.165 requires the State Engineer to con-
duct the necessary studies and inventaries to develop a
comprehensive water resource plan for the Stale of
Nevada. The State Engineer shall also review and eval-
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uate proposals by federal, state and local agencies for
flood conirol and water development projects to insure
that such proposals are compatlible with the State water
resource plan and are in compliance with Nevada
water laws.

The legislature also provided, in 1969, that water
used for recreational purposes is a beneficial use of
waler.

In 1969, the California-Nevada Interstate Compact
was ratified by the Legislature. As mentioned above, this
matter is now before the U.S. Congress.

The 1971 legislature enacted several amendments
or new bills to the water iaw. Among the more important
are as follows.

The law was clarified with respect to the appropria-
tion of sewage effluent under the reservoir-secondary
permit procedure. Domeslic use was increased from
1,440 gallons per day o 1,800 galions per day and the
legislature amended the wording of the California-Ne-
vada Interstate Compact lo conform to the legislation as
enacted by the California Legislature.

Also in 1971 an Act was passed amending NRS
116.040, 117.027 and 278.420 to require all subdivision
plats or maps in the State o be subject to confirmation
by the State Engineer as to water quantity. No city or
town or county legislative authority shall approve or
accept for filing any map or plat not conforming 10 this
requirement. The Act was effeclive July 1, 1971,

The 1973 Legistature amended NRS 534.035 to make
the establishment of ground water boards discretionary
upon the State Engineer, The act also provides thal the
Stale Engineer may dissolve a ground water board if he
determines that the future activities of the board are
likely lo be insubstantial. In accordance with this pro-
vision. the Las Vegas Valley Ground Water Board was
dissolved on July 24, 1973,

A channel clearance, surveying and monumenling
fund in the amount of $50.000 was established in 1973.
The purpose of the fund is to aid local governments in
the clearing. surveying and monumenting of navigable
rivers.

Also, in 1973, the Legislature amended NRS 533.370,
making it discretionary upon the State Engineer whether
or not lo issue a permit to appropriaie water when the
use will be to generate energy lo be used outside the
state.

The 1973 legislature amended NRS 116.040. 117.027
and 278.420 pertaining lo subdivisions. Under the new
act, subdivision plats and condominium plans are sub-




ject to review as to water quantity by the State Engineer.
A copy of the review is furnished to the developer who in
turn must furnish a copy to each buyer before the sale
is completed.

in the early years of the territory and the State, the
application and use of water under the riparian doctrine
on mining claims where title was vested in the federal
government proved unsatisfactory, resulting in contin-
uous litigation and conflict. The courts tried to provide
orderly development of the water resouces by decisions
applying the riparian docltrine. Generally, they did not
suit the conditions prevalling in the State. But court de-~
cisions did influence the leyislature to enact laws to
govern the regulation of water. These statutory provi-
sions have been developed and expanded into the
present Nevada water law (See the Appendix for key
court decisions on water).

APFFIOPRIATION OF PUBLIC WATERS

NRS 533.325 through 533.435 inclusive, provide the
complete procedure for appropriation of the public
waters of the Staie whether above or beneath the sur-
face of the ground. Application for a permit 1o appropri-
ate water must be made on a form furnished by the
Division of Water Resources.

BENEFICIAL USE

NRS 533.035 states that '‘Beneficial use shall be the
basis, the measure, and the limit of the right to the use
of water." In other words. the cornerstone of the State
Water Law is Beneficial Use. Under NRS 534.120, the
State Engineer is authorized to designate preferred uses
of water within designated ground water basins within
the following uses: domestic, municipal, quasi-mun-
icipal, industrial, Irrigation, mining and stockwatering.
Under NRS 533.400 the proot of beneficial use deposi-
tion submitted to the State Engineer shall include
answers to all pertinent questions contained on a form
provided by the Division of Water Resources,

EMINENT DOMAIN

NRS 533.050 declares the beneficial use of water a
public use. Any person may exercise the right of eminent
domainto condemn all lands and other property or rights
required to build, malntain, and use any works for the
lawful diversion, conveyance and storage of walers.

-
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Eminent domain is a private action done between the
parties and not through the State Engineer’s Office.

PRESCRIPTIVE RIGHTS PROHIBITED

NRS 533.060, (3). No prescriptive rights (i.e., rights
established by tradition or usage) to the use of such
water, or any of the public waler appropriated, can be
acquired by adverse use or adverse possession for any
period of time whatsoever. But the right to appropriate
any of such water shall be initiated by first applying to
the State Engineer for a permit to appropriate it as pro-
vided In this chapter and not otherwise. The Supreme
Court of Nevada in Case No. 3533 rendered a decision
dated January 28, 1949 to the effect that a water right
could be obtained by adverse use. An amendment was
added to the law in 1949 in order 1o prevent the acquir-
ing of water right by adverse possession subsequent to
March 1949.

STATE WATER RIGHT SURVEYORS

NRS 533.080 provides for the appointment of state
water right surveyors to prepare all maps, surveys and
measurements of water required under the provisions of
this chapter. Any registered engineer or land surveyor,
qualified and registered in the State of Nevada, may
apply to the State Engineer for appointment as a state
water right surveyor. State water right surveyors are paid
by their employers, not by the State of Nevada.

ASSIGNMENT OF WATER RIGHTS

NRS 533.385. Any application to appropriate water
or permit issued by the State Engineer can be assigned
to another person only if that person is authorized under
statute to acquire it in the first instance. No such assign-
ment is binding. except between the parties to it, unless
filed for record in the ollice of the State Engineer.

LOSS OF WATER RIGHTS

Surface waters. NRS 533.060, (2) provides that if
the owner or owners of any ditch, canal, reservoir, or
other means of diverting any of the public water fail to
use that water for beneficial purposes during any five
successive years, the right to so use it shall be deemed
as having been abandoned. The owner or owners shall
thereupon forfeit all water rights, easements and privi-
leges associated with its use. Others may then appropri-
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ale these walers for beneficial use as if such ditch,
canal, reservoir or other means of diversion had never
been constructed. Any qualified person may appropriate
any such water for beneficial use,

Ground water. NRS 534.090, Section 1, provides that
if a holder of any right (regardiess of either its nature or
the time it became effective) fails for five successive
years to use beneficially all or any part of the under-
ground water, he shall forfeit the right to the use of that
water to the extent of such nonuse.

NRS 534.090. Section 2, provides that a right to use
underground water, vested or otherwise, may also be lost
by abandonment. When an application is made to ap-
propriate water from the same source, the Slale Engineer
will investigate that source to see if there is a prior right.
If he believes as a result of that examination that an
abandonment has taken place, he shall so state in his
ruling approving the new application.

APPEALS

NRS 533.540 provides that anyone aggrieved by an
order or decision of the State Engineer may appeal it.
This is done by initiating a court proceeding in the proper
district court within thirly (30) days of the State Engi-
neer's action. Upon such a court proceeding the decision
of the State Engineer is prima facie correct and the
burden of proof is upon the attacking parly. Appeals
from the district court are taken within 60 days from
entry of judgment, to the Supreme Court as in other
civil cases.

GROUND WATER

NRS 534.010 through 534.230, inclusive, provides
for the conservation and distribution of underground
waters within the boundaries of the State of Nevada. The
Act of 1939 (Chapter 534 under the Nevada Revised
Statutes of 1957) was the first legislation specifically
setting out the procedure for the regulation and admin-
istration of underground waters. It authorizes the State
Engineer to designate ground water basins, 1o establish
preferred uses of water within such basins, and to limit
withdrawals. Under NRS 534.120, he may issue tempo-
rary permits to appropriate ground water and may revoke
them when water can be served by a municipality or
water district.

LICENSED WELL DRILLERS
Chapter 534 {urther provides that well drillers must

apply each year to the State Engineer for licensing. Well
drillers are also required to be licensed by the State
Contractor's Board. And all water wells, including
domestic wells must be drilled by a licensed well driller.

DOMESTIC WELLS EXCEPTED

NRS 534.180 provides that nothing in Chapter 534
applys to obtaining permits for developing and using for
domestic purposes underground water from a well where
the draught does not exceed a daily maximum of 1,800
gallons, except for providing any information required
by the State Engineer. The term "domestic use” as
herein applied extends to one (1) single family dwelling,
the walering of a family garden, lawn, and the watering
of domestic animals.

DAMS AND OTHER OBSTRUCTIONS

NRS 535.010 through 535.120, inclusive, provide for
the construction, reconstruction and alteration of dams
upon application and approval of ptans and specifica-
tions by the State Engineer. The State Engineer has
authority to inspect dams and other obstructions to safe-
guard life and property.

DITCHES AND CANALS

NRS 536.010 through 536.120. inclusive, provides for
the regulation and maintenance of ditches, canals,
flumes and other conduits by the State Engineer.

NAVIGABLE BODIES OF WATER

NRS 537.010 through 537.030, inclusive, declared
the Nevada portion of the Colorado River, the Virgin
River and Winnemucca Lake navigable and title to lands
below the high water mark of both the Colorado River
and the Virgin River and title to the bed of Winnemucca
Lake be held by the state. (See Appendix — Key Courl
Decisions on Water — Navigability — Stale Engineer vs.
Cowles Brothers, Inc. No. 6186, Dec. 18, 1970).

INTERBASIN TRANSFERS

The present law does not prohibit the interbasin
transfer of surface or underground water between basins
within the Stale.

AREA OF ORIGIN
Nevada Water Law does not specifically contain any
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provision whereby an "‘area or watershed of origin” is
protected from diversion of its water resources to an
area outside its drainage basin. An application may be
denied by the State Engineer, however, if in his opinion
it tends 1o be detrimental to the public welfare or interest.
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PART I

WATER RIGHT PROCEDURES
AND POLICIES IN NEVADA

ADJUDICATION PROCEDURES

In an arid state like Nevada waler is so scarce —
and precious — that it must be strictly controlled and
regulated if it is to be used most effeclively. The agency
for exercising this authority is the Division of Water
Resources {DWR). The Division of Water Resources is
used synonymously with the Office of the State Engineer
as the State Engineer is the executive head of the Divi-
sion. It operales under a complex body of laws which
has grown over the past 100 years — laws which apply
to every conceivable consumplive and non-consumplive
use of waler.

The majority of these laws, as well as inlerpretations.
court decisions effecting them, etc., are oullined in some
detail in Part 11l of this booklet. This section — Part Il —
is designed to give a general explanation of how the
State Engineer applies those laws and interpretations to
the practical business of regulaling the distribution and
use of water through the system of rights.

This explanation, based on the OWR’s present policy
and interprelation of the stalutes, will not answer all the
questions bound to arise in such a complex matter. But
any potential water user or other inlerested person can
have such questions answered by contacting the DWR
offices in Carson City. Las Vegas. or Elko.

Since the slatules make no exception, everyone

wishing to use any water on public, private, or federal
land. can legally do so only by complying with the sta-
iutory procedure. This includes all individuals, corpora-
tions. state or federal agencies.

SUMMARY OF ADJUDICATION PROCEDURE
ON VESTED RIGHTS

Surface water rights initiated by applying waler to
beneficial use prior to March 1, 1905, and which have
been perpetualed or continuously used through the
years are known as vested water rights, The State En-
gineer encourages any claimant to a vested waler right
to file such claim for record. This is done by filing a
proof of appropriation of water in this office. Such a
proof must be prepared on & special form furnished by
the State Engineer's office, and must be accompanied
by the statutory filing fee of ten dollars (810) for each
proof and it is advisable to submit a supporting map
prepared from a survey by a licensed Stale Water Right
Surveyor. The filing of proofs of appropriation has never
been made mandatory except when a stream system is
being adjudicaled and an order has been entered by
the Slale Engineer for all claimants to file proofs of ap-
propriation and accompanying maps. Many claimants
take the precaulion of filing a claim of their vested right
even when no court action has yet been undertaken,




WATER — LEG. .. AND ADMINISTRATIVE ASPECTS

on Photo

Bureau of Reclamal

U.S.

AR
: Yuwmc.

Smomn
L ARBD

SLALE RN

10




WATER FOR NEVADA

since the process of adjudicating all streams in this
state is continuing.

The magnitude and extent of vested water righls
on a stream system are determined through an adjudi-
cation proceedings. The primary purposes of a water
right adjudication is to legally determine the nature and
extent of these vested rights and to provide systemalical
state control over the. distribution of water under these
rights.

As previously discussed, by legislative Act in 1903
water laws were adopted primarily for the purpose of
providing a method of determination and regulation of
existing waler rights. However, laws enacted from and
since March 1, 1905, provide the exclusive method of
subsequently initiating and perfocting a waler right by
filing an application with the State Engineer for permis-
sion to appropriate and apply water to beneficial use.

The 1939 Ground Water Act (Stats. 1939, Chap. 178)
defined vested rights as applied to water from wells.
Such vesled right is a right to the use of underground
water acquired from an artesian well or from a definable
aquifer prior to March 22, 1913, and an underground
water right on percolating water. the course and bound-
aries of which are incapable of determination, acquired
prior to March 25, 1938. Any claiman! of a vesled under-
ground waler right may petilion the State Engineer to
adjudicale such rights. If upon investigation lthe State
Engineer finds the facts and conditions so justify. an
order is eniered granting said petition, In such order the
State Engineer designates the area within which such
determination is to be made. Following the designation
of such area the State Engineer proceeds to adjudicate
such right as provided for in the general water law of
Nevada and hereinafter summarized.

The law providing for adjudication proceedings is a
part of the Nevada Water Law, as sel forth in NRS
533.090 through 533.320.

The law provides that any waler user on a stream
system may pelition the State tngineer to begin an
adjudication of the waler rights, or without such petition.
the State Engineer may initiaie such proceedings on any
stream. The various steps followed in the adjudication
proceedings are herewilh briefly summarized:

1. The Stale Engineer eniers an order granling
said petition.

2. The State Engineer causes notice of pandency of
proceedings lo be published in a newspaper of general
circulation in the counly wherein the source is lccaled
once a week for four consecutive weeks.
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3. Alield investigation of the stream system is made
by a member(s) of the State Engineer’s staff.

4. A notice and order for taking proofs are pub-
lished in a local newspaper in the counly where the
siream is located. Such publication shalt run for 4 con-
secutive weeks. Said notice sets forth the dates ol com-
mencement and completion of taking proofs. The date
for commencement of taking of proofs musl be at least
lifteen days after the date of final publication. At least
thirty days prior to the date set for taking proofs notice is
sent by registered mail to all of the claimants of record
setting forth said dates for commencement and comple-
tion of taking proofs.

5. The period for taking proofs may not be less than
sixty days.

6. Following the period for taking proofs the State
Engineer prepares an abstract of claims and preliminary
order of determination. A nolice and order setting time
and place of inspection, together wilh an abstract of
claims and the preliminary order of determination are
sent by registered mail to each claimant. Such notice
must be sent at least thirty days prior to the dale sel for
the beginning of the inspection period.

7. The period for inspection of proofs must be at
leas! lwenty days. The period for filing objections to the
preliminary order of determination must be at least thirty
cays from the first day of inspection.

8. The Slale Engineer shall fix a time and place for
the hearing of oObjections to the preliminary order of
determination. Said notice of such time and place is
served on each claimant by registered mail. The time
sel for hearing objections shall be not less than thirty
days, nor more than sixty days, from the date said notice
is served.

8. Period for hearing objections.

10. The State Engineer prepares the final order of
determination and files same with the district court, to-
gether with affidavit of compliance with jurisdictional
requisites, and all other evidence In connection with the
adjudication proceedings.

11. The State Engineer, upon filing of a certified
copy of the order of determination with the clerk of
court, procures an order setling the time and place for
hearing of exceptions 1o the order of determination.

12. The Slate Engineer forwards by registered mail
to each party in interest a certified copy of the order
setting time and ptace lor hearing objections and causes
said order to be published once a week for four con-
secutive weeks in a newspaper of general circulation in




the county within which the source is located.

13. The State Engineer files proof of such service
with the clerk of the court,

14. Court hearing of exceptions to the order of de-
termination.

15, Entering of findings of fact, conclusions of law
and decree by district judge.

The time required to adjudicale a stream is at least
a year and a half if no delay is had in the regular pro-
ceedings.

Upon completion of adjudication proceedings the
State Engineer issues to each person represented in
the Decree a certificate setting forth the magnitude and
extent of his water right, except that no certificate need
be issued when printed copies of any decree of final
determination lists the individual rights determined
therein.

PERMIT TO APPROPRIATE

THE APPLICATION

To acquire a new water right, an application on a
form supplied by the Division of Water Resources must
be filed with the State Engineer. The application, by
law, must be supported by a map prepared in prescribed
form by a Water Right Surveyor (a Registered Land Sur-
veyor or Registered Professional Engineer duly licensed
as a Water Right Surveyor by the Stale Engineer). The
supporting map must show the point of diversion and
place of use within the proper legal subdivisions. These
map locations must coincide with the physical locations,
so that all interested parties will have accurate informa-
tion as to the proposed establishment of a water right.

Since the Water Right Surveyor has had the oppor-
tunity to become familiar with probiems relaling to the
acquisition of a water right, he can usually answer many
questions which arise. A complete list of licensed Water
Right Surveyors is available upon request from the DWR.

Once the application form, map and filing fee of
$25.00 have been received by the DWR office in Carson
City, the application is indexed and processed. As re-
quired by law, the division sends a summary copy of the
application to a newspaper of general circulation in the
county where the proposed point of diversion is located.
This notice is published once a week in the newspaper
for five consecutive weeks. For 30 days following the last
date of publication, any interested person may file a
protest with the State Englneer. The protest should con-
tain reasons why the Stale Engineer should deny the
application.
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After 30 days from the last date of publication, the
application becomes ready for action. The State Engi-
neer then makes a determination whether to grant or
deny the application. That action must take place within
one year unless the applicant (or both applicant and
protestant in protested instances) requests in writing
that action be withheld: or unless the proposed point of
diversion is In an area where water studies are being
made; or unless court actions are pending.

It usually takes about 120 days from the date of filing
for the application to be ready for action, if no unusual
problems are encountered.

THE PERMIT

Subject to availability of supply and existing rights,
water may be appropriated for any beneficial use, Where
there is unappropriated water in the source, and where
the proposed use or change does not tend to impair the
value of existing rights, or to be otherwise detrimental to
the public interest, the State Engineer is required by
statute to approve the application.

The general policy of the State Engineer is to limit
groundwater withdrawals from a basin to the average
annual recharge to the ground water basin or its ''per-
ennial yield." "'"Perennial yield" of a ground water basin
may be defined as the maximum amount of natural dis-
charge that can be salvaged each year over the long
term by pumping without bringing about some undesired
result. An example of an undesirable resuit, would be a
decline in the slatic waler level beyond a reasonable
limit.

However, in basins where an outside source of supply
is assured, the Stale Engineer may allow withdrawals in
excess of the perennial yield through the designation of
the basin and the issuance of lemporary permits subject
to revocation at a later date when water becomes avail-
able from an outside source. The Las Vegas Artesian
Basin is the only designated ground water basin inwhich
“temporary’ permits have been issued and the State
Engineer is presently revoking those permits as Colo-
rado River water becomes availabis.

Ground water basins designated by the State Engi-
neer as of January 1, 1974 are shown in the Appendix.

A permit to appropriate water grants the right to
appropriate a certain amount of water from a particular
source for a certain purpose and to be used at a definite
location. In other words, the consent of the state is given
in a manner provided by law to acquire waters and gives
the holder of the permit only a partial or incomplete
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right. This can become a legal and complete appropria-
tion only upon: (1) completion of the works of diversion;
(2) the placing of the waler to benelficial use; and (3)
filing the proofs required. Such a right may be lost to the
holder of the permit if he fails to meet the statutory re-
quirements.

The basis and limif of use of waler is benelicial use.
However, each applicant gels his permit only lo make a
specific use of a specific quantily of water — a determin-
ation made on the basis of estimales of similar use
already existing in the area. Under the permit. the water
must be put to use as authorized, and proof of that use
must be made to the State Engineer within the time limits
specified on the permil. in the case of exienuating cir-
cumstances such as litigation or large projects requiring
long periods of time for ptanning. financing. and con-
struction, extensions of {ime beyond ten years have been
granted by the Statle Engineer. The exact amount of fime
depends on the manner of use and the amouni of waler
lo be used.

When the State Engineer issues a permit he estab-
lishes the terms of the permit and they are noted upon
a copy ol the approved applicalion. These lerms are re-
quired by law. and consist of general provisions slaling
that the permit 1s subject {o all prior rights on the source.
measuring device requirements and any special limita-
tions or regulations which may exist on the source. Il
also slates the daily diversion and vearly amount of water
that may be used.

The permit also shows the times required for filing
proof of commencement, proof of completion, and proo!
of beneficial use, and the date the permil is issued. Per-
haps most imporiant of all is the signature of the Stale
Engineer: He is the only person in the state authorized to
issue permits to appropriate any waters of the state. (See
Attorney General's Opinion No. 107 regarding Colorado
River water in the Appendix).

GENERAL TERMS ON PERMIT
Prior Rights

Since the basis of the water law in Nevada is the
prior appropriation doctrine, all rights are issued subject
to any prior rights on the same source as the point oi
diversion. Note this: The date of priorily is the date the
original application was received by the Siate Engineer
at the Division of Water Resources olfice in Carson City.
All permils bearing an earlier date are “‘senior’ and all
permils bearing a laier date are "junior.”
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Measuring Devices
The statutes require that suitable measuring devices
be installed at or near the point of diversion.

Flowing Wells

Proposed points of diversion from underground
sources in artesian basins must have valves to control
flowing wells when they are not in use. Thus, waste is
prevented.

Wells Drilled Near Rivers

In cases where a well is drilled in a river plain
the permit terms usually contain the provision thal “No
perforations shall be put in the casing until after the well
is completed and the log available for study. Perforalions
shall not start less than 100 feet from the surface unless
the log shows a satisfaclory confining formation nearer
the surface."

Amount of Diversion and Yearly Use

The amount of allowable diversion in cubic feet per
second (c.i.s.) is also set out in the permit terms. This
amount depends on what the applicant requests, and
whal the Stale Engineer finds is necessary for the use
soughl in the application. Generally, the applicant is
allowed the diversion requested in his applicalion to
provide a sulficient head of water for distribution, but is
limited {o a duly in the total quantity of waler to be used.
The amount of water the permit holder will be allowed to
divert annually (i.e. the duty) is listed in acre-feet per
acre for irrigation permits. or iotal acre-feet per year, or
gallons per year on permits for other purposes. The State
Engineer determines this duty from records showing the
actual amounts needed in the same geographical area
for already permitted uses of the same iype. Or, if the
permit is for water 1o be used on ground subject to a
court decree, the duly allowed by the court will be used.

When the water appropriated from a paint of diver-
sion is going lo be used for an area already supplied
with walter from other points of diversion, the duly al-
lowed will be limiled to the amount necessary to {ulfill
reasonably the purpose of the use from all sources.
For example, an owner has a parcel of land having
a yearly duty of four acre-feet per acre of land irrigated.
He also has permits to divert up to four acre-feet per
acre from each of two or more other points of diversion
for that parcel. But, he still is limited to a combined total
of four acre-feel per acre from any and all sources.

Note. 100, lhat every point of diversion except wells
used for “"domestic’ purposes. as domestic is delined in




NRS 534.010, must have a permit, even though it may
be used to serve the same land or purpose as another
point of diversion. This is based in part on NRS 533.330
which states that ""No application shall be for water of
more than one source, to be used for more than one
purpose, but individual domestic use may be included
in any application with the other use named.”

Proofs

In several Nevada Supreme Court cases prior to the
enactment of the Water Law, il was established that the
date of priority of an appropriation 'related back'' to the
beginning of the works of diversion for the appropriation.
This rule became known as the Doclrine of Relation. it
was also established that in order for an approprialor to
maintain this early priority, he had lo proceed with the
appropriation and place the waler to beneficial use within
a reasonable lime period, consistent with the magnitude
of the project.

These principles were perpetuated by the legislature
with the enactment of the Water Law. The date of priority
of subsequent appropriations is set as the date of filing
of the application with the State Engineer. In order t0
show that he is proceeding to perfect his water right in a
reasonable manner (with due diligence). the permittee
must file a Proof of Commencement of Work, a Prool of
Completion of Work and a Prool of Benéficial Use with
the State Engineer. all within time limits specified on the
permit.

Proof of Commencement

The required date for filing the proof of commence-
ment is normally six months after the date on which the
permit is issued, except under special circumslances.
This proof, like the Proof of Completion and Proof of
Beneficial use, may be filed any time after the permit is
issued. But it must be filed, unless a request for exten-
sion of time is granted, on the date the proof is due, as
shown on the permit, or within 30 days thereafter.

The Division of Water Resources procedure, required
by statute, Is lo send a notice by certified mail lo the
applicant on the day the proof is due, advising him that
his permit is in poor standing and that it will be cancelled
unless the proof is filed, or extension of time requested,
within 30 days afler the date of the letter (see below
for details).

The statutes require that the permit be cancelled
immediately upon expiration of the 30-day grace period
if no proof or request for extension is filed in the DWR
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office in Carson City, or branch offices in Etko or Las
Vegas, by 5 p.m. on the 30th day.

This same procedure applies to all the proofs —
commencement, completion and beneticial use. All
proofs are made on a form provided by the DWR. Each
basically contains the permit number, permit holder's
name, a space in which the work done is described,
and notarization.

In order 1o file proof of commencement, actual work
on the works of diversion must have begun some time
before filing the proof. On surface streams this means
sfarting work on the dam and/or ditch; on underground
sources it means selting up the well rig and beginning
drilling of the well.

Sometimes this work may not only have actually
starled prior io the due date for filing, but even may be
completed. But regardiess of thal, it must be emphasized
that the proof is an affidavit that the work described
thereon has been done. Thus it always must be filed on
the-proper form, even though work of commencement
may have slarted long before and possibly may be fin-
ished by the actual due date. This is also true of the
other proofs. It is a statutory requirement that cannot be
dispensed with,

The filing fee for each proof is $1.00.

Proof of Completion

Proof of completion is normally due one and a half
years after the date the permit is issued. Before this
proof can be filed the actual works of diversion must be
completed — dam and/or ditches on a surface source;
well, pump and molor on an underground source. Again,
this proof may be filed any time after the permit is issued
— provided the work is actually complete. And it must
be filed within 30 days alter the due date shown on the

-permit and/or certified notice.

Proof of Beneficial Use

The proof of beneficial use is the final proof required
oy the terms of the permit. The filing date depends onthe
amount of work that the permil holder contemplated
when he filed his applicalion.

For example: On irrigation permits, the due date de-
pends on the amount of land the permit holder made
application lo irrigale. The more land to be irrigated, the
longer the time granted for filing the proof. The same
criteria hold for permits for olher purposes —i.e., more
extensive work would have more lime for filing proof of
beneficial use since al the time of filing the water must
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actually have been used in the manner for which the per-
mit was granted.

Itis important to remember that generally an applica-
tion Is filed before any work has started. Thus the f{iling
requirements are established in relation 1o this fact.
Where the application is made for water already in use
— such as to replace a cancelled permit, etc. — different
and/or shorter times may be set, as the case requires.

The physical conditions must exist as stated. Thus:
When a permit holder or his authorized agent files proof
of beneficial use, he must state under oath that the
amount of water used, and the manner and place of use,
are as described on the form.

When the permit is for irrigation purposes, a cultural
map prepared by a licensed waler right surveyor, must
accompany the form. The cullural map shows the kinds
of crops and their acreages. A water right surveyor must
also measure the amount of water being diverted, and
the name of the surveyor, the dale and amount of flow
must be enlered in the proper place on the Proof of
Beneficial Use form.

The map and measurement are required by statute.
They are basically for the permit holder's protection in
case the validily of the appropriation and the placing of
water to beneficial use is challenged.

A permit holder may place less water on less land
than granted on the permit. But when this occurs, the
water right is then limited to that which was actually put
to beneficial use. If the permiltee has filed his Proof of
Beneficial use and then wants 1o expand {o his originally
permitted acreage, or use the water for it at a later date,
he must obtain another permit.

Once the proofs have all been filed and the other
lerms of the permit complied with, the Slate Engineer
prepares a cerlificate describing the use to be made of
the water as shown on the Proof of Beneficial use. Upon
payment of the recording fee, the State Engineer records
the certificate in the proper couniy and in the office of
the Division of Water Resources, with a copy going lo
the permit holder.

The date of priority of the certificate is the date of
the original filing of the application in the DWR office in
Carson City.

EXTENSION OF TIME

The State Engineer may grant extensions of time lor
not more than one year for filing a prool. if the request
for extension is based on proper circumstances. Re-
quests must be filed before the time for filing the proof
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expires, and are not considered if filed prior to 30 days
before the due date of the proof.

The criteria for granting extensions is: {1) court action
or other problems incidental to the project making con-
tinuance of work under the permit impracticable; or (2)
when the permit holder has been proceeding with due
diligence but is unable to complete the necessary work
in time to file the proof.

"Due diligence" does nol require unusual or extra-
ordinary efforts, but only that which is usual, ordinary
and reasonable with men engaged in like enterprises
who seek speedy accomplishment of their designs.

PROTESTS

Any interested person may protes! the granting of an
application within 30 days after the last date of publica-
tion. When an application is protested. and the reasons
for prolest appear to have merit, the DWR may hold a
formal field investigation. All interested parties are noti-
fied to meet with a representative of the DWR, and are
given a chance 1o state their position.

If the State Engineer feels he cannot reach a proper
decision on the matler based on the information acquired
at the field investigation, he may hold a hearing where
witnesses testify under oath and a transcript is kept. It
is optional with the applicant or prolestant whether or
not he shall be represented by '‘counsel.” The protest-
ant to an application shall be considered as the plaintiff
and will be requested 1o first present his evidence as 10
why the application should not be granted. The witnes-
ses will be examined orally by and before lhe State Engi-
neer. Hearings will be conducled in such manner as the
State Engineer deems most suitable to the particular
case and iechnical rules of evidence are nol applied.

The costs of the transcripts of the testimony are paid
by the applicant and the protestant.

APPEALS

Should anyone feel he has been aggrieved by any
order or decision of the State Engineer, he may appeal
it in the District Court of the county in which the order
or decision applies.

On decreed sitream systems, the cour! having juris-
diction at the time the decree was enlered has jurisdic-
tion over matters relating to that stream.

The appeal must be started within 30 days following
rendition of the State Engineer's order or decision. No-
tice of the appeal must be served personally or by certi-
fied mail on the State Engineer at his office in the State
Capital, and a similar notice must be served personally




or by certified mail on those affected by the appeal.

The State Engineer’s decision is prima facie correcl,
and the burden of proof is on the parly attacking the
decision. -

It a stay of the decision or order is requested, the
appellant must post bond in an amount fixed by the
court, within five days following service of notice of
the appeal.

Appeal from judgment of the District Courl on the
matter may be taken to the State Supreme Court pro-
vided that notice of appeal is served and filed within
60 days of entry of final judgment.

APPLICATION TO CHANGE

As previously staled, the point of diversion and place
and manner of use of an existing right (permitted, certifi-
cated, vested) may be changed subject to certain con-
ditions.

The first condition is that the proposed change must
not impair existing rights or be detrimental to the public
interest. .

No application to change the point of diversion from
one source to a totally different source can be granted,
for instance, ground water to surface water. The statutes
do not bar transfers of place of use where return flow
is an integral part of the appropriation of water among
users of the source within the natural basin.

The form for the application to change is provided by
the DWR and is similar to the application to appropriate.

When a permit is issued upon the application to
change it is granted subject to all the terms and condi-
tions under which lhe original right was granted. The
statutes also require that new proofs of commencement,
completion and benelicial use be filed under the permit
to change — even when lhe application to change is
really to show the correc! point of diversion, or place of
use, and even though the works of diversion and cul-
ture were existing when the permit was granted.

These problems of correction sometimes occur when
the permit holder changes his mind about the proper
location for a well, after an application is filed or permit
is issued.

All applications to change must be supported by an
application map, prepared by a licensed water right
surveyor, showing the old point of diversion and/or
place of use, and the new point of diversion and/or
place of use. If the application to change is for irrigation
purposes, a cultural map, prepared by a licensed water
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right surveyor, must accompany and support the proof
of beneficial use.

If the terms of the permil to change are complied
with, the new right will bear the same dale of priority as
the old right.

But if the terms of the permil to change are not com-
plied with, and the permit is cancelled, the right reverts
lo the old right if it was a certilicated or determined
vesled right. If the old right was merely a permit and
had not been perfected, the entire right is lost — if the
terms of the original permit cannot be complied with
within the prescribed time limits on the original permit.

The holder of a water right may change only a por-
tion of it if he desires, as long as the conditions of the
desired change meet all of previously stated require-
ments for applications to change.

ASSIGNABILITY OF WATER RIGHTS

Once a permil is granted, the water must be used on
the land and for the purpose described in the permit.

A water right is a property right and is protected as
such. It can be severed only with the consent of the
owner of record as shown in the files in the DWR office.

Generally, when land is sold all waler rights appur-
tenant to the property described in the deed transfer to
the buyer. By statute, this transfer of waler rights is
binding only between the parties until a copy of the in-
strument of transfer, certified by the county recorder, is
filed with the State Engineer. Upon the proper filing of
the deed in the State Engineer’'s Office, the assignment
of the water right is made a matter of record.

The water right may be severed from the land only
with the permission of the owner of record. This can be
done by transferring the right without the land, or spe-
cifically reserving the water right when conveying the
land, or by filing application to change the place of use.

DAMS

Any person or enlity wishing to build or reconstruct
a dam which impounds more than 10 acre-feet or which
will rise more than 10 feet from the channel bottom fo
the crest on the downstream side, must make out and
file a dam application on a form provided by the DWR
at least 30 days before construction is to begin. This
application must be accompanied and supported by
three prints of the plans and specifications prepared and
signed by a Nevada Reglstered Professional Engineer.

In addition, if the applicant has no valid water righ!

16




WATER FOR NEVADA

which will be used in conjunction with the waters stored
in the reservoir, he must file an application for permis-
sion lo store the amount of water he will impound. This
form is available from the DWR.

When the State Engineer is satisfied that the pro-
posed construction meets proper slandards, he notifies
the applicant of his approval. The slalules prohibit con-
struction and use of any dam before lhat official approval
— except dams built by the Bureau of Reclamation or
the Uniled States Army Corps of Engineers. However,
these agencies are still required to file duplicate plans
and specifications with the State Engineer.

A publicalion which contains instructions and sample
drawings to assist an applicant in the preparation of the
application and plans and specilicalions for a dam is
available in the DWR at Carson City.

WELL DRILLERS AND WELLS

NRS 534.140 provides thal every well driller, before
engaging in the physical drifling of a well for develop-
ment of water, shall annually make application to the
State Engineer for a license to drill. A fee of $25.00 shall
accompany each application for a well driller’'s license
and a fee of $10 shall be paid each year for renewal
thereof. In addition, every well driller who is the owner
of a well drilling rig, or who has a well-drilling rig under
lease or rental or who has a contrac! 1o purchase a well-
drilling rig, shall obtain a license as a well driller from
the State Coniractors Board. All water wells, including
domeslic wells, must be drilled by a licensed driller.

All drillers are required to submit "intention to drill”
cards before starting the well, and a well log within 30
days of ils complelion. These forms are furnished by
the DWR.

When a well is drilled for human consumption the
well must be drilled at least four (4) inches in diameter
larger than the well casing for a depth of 50 feet and
this 2 inch annular void filled with concrete to the ground
level to prevent contamination.

ROTATION

A unique fealure permitted in Chapter 533 of the
Nevada Waler Law is the principle of rotation to bring
about a more economical use of the available water
supply. An example of rotation is when users on a stream
agree that when the natural flow has reached a mini-
mum, they can combine their rights to develop a larger
head and rotate this larger head among the individual
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users on an agreed upon schedule, The practice can give
targer heads for shorter periods of lime. with resultant
increases in irrigation efficiency and lower operaling
costs.

RECIPROCAL AGREEMENTS

Sections 533.515 and 533.520 of the Nevada Water
Law authorize permits granted to divert water oulside
the stale lo be used in Nevada, or waler diverled in
Nevada to be used in another state provided the other
stale grants lhe same rights. However, once water has
been appropriated and benelicially used in Nevada il
cannot be changed or transferred beyond the barders ol
Nevada.

APPROPRIATION OF EFFLUENT

Permits to appropriate water as effluent from sewage
treatment plants have been granted by the Stale Engi-
neer under Section 440 of Chapter 533 of the Nevada
Revised Statutes. This Section provides for primary and
secondary permits to store water in a reservoir. The
holder of the primary permit may store water in a reser-
voir. and is not required lo show a beneficial use. The
person applying for a secondary permit must show that
an agreement has been entered into with the holder of
the primary permil for the use of the stored water. The
holder of the secondary permit is required to show bene-
ficial use and will receive a certificate of appropriation.

The policy of issuing a primary and a secondary
permit has been applied to applications to appropriate
water as effluent from sewage treatment plants through-
out the state. Usually the municipality building the treat-
ment plant will make application and receive the primary
permit. The municipality will then sell or distribute the
effluent to one or more applicants fer a secondary per-
mit by issuance of an agreemeni as evidence to the
State Engineer.
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PART Il1

FUNCTIONS AND ADMINISTRATION

The primary responsibility of the Division of Water
Resources is administration of the Nevada Water Law.
Some of the functions included in this role are:

1. Distribution of water in accordance with court

decrees.

2. Adjudication of claims of vested water rights.

3. Development of a comprehensive water plan for
the state and the review and evaluation of pro-
posals by Federal, state and local agencies for
flood control and water development projects to
insure compatibility with the plan and compliance
with Nevada water laws.

Control over the appropriation of public waters.

5. Review of water availability for all subdivisions
prior to recordation.

6. To insure that only safe impoundment structures
are constructed and that they remain safe fo
operate.

The following section describes some of these func-

tions in more detail.

n

FUNCTIONS
WATER DISTRIBUTION

Surface Water
The State Engineer has primary responsibility for
distribution of all water in Nevada except Federally de-

19

creed Stream Systems. Stream systems which have
been adjudicated are distributed in accordance with the
decree by water commissioners. These water commis-
sioners are appointed by the State Engineer, subject to
confirmation by the court, and are supervised by the
State Engineer through the Supervising Water Com-

- missioner.

In areas where an irrigation district has been formed,
the water is distributed within the district by their per-
sonnel. On interstate sireams, the Federal Water Master
is designated by the courl having jurisdiction and dis-
tributes the water under the federal decree.

In the case of inirastate streams where distribution
is required, the State Engineer is required to set up a
distribution budget. All costs of distribution (water com-
missioner's wages, transporlation, stream measurement,
and related ilems) are included in the budget. In most
cases, the Courl decree specifies what acre-foot duty
applies to various parcels of land included in the decree.
The paricular stream budgets are prepared, based on
the total acre-feet owned by each user so that each will
be assessed their just and proportionale share,

The Supervising Water Commissioner hires, subject
to Court and State Engineer approval, and places his
commissioners according to anticipated need for distri-
bution of the amount of water avallable for the coming
water season. The water commissioner is responsible
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for diverting the proper head of water from the stream to

each user when the said users are in priority and need

water. He also determines the priority to be served by
the amount of water in the stream.

Stream flow is measured and recorded at gauging
stations established where needed along the course of
the stream. This gives the flow record for any particular
date as well as recording total flow.

Some of these gauging stations are maintained in
cooperation with the U.S. Geological Survey. State gaug-
ing stations have also been established in some areas
in order lo facilitale proper distribution. The state stations
are maintained and serviced by the water commissioner
in that area, who keeps a record of daily diversion of
each user in order to make sure that everyone receives
his share of water. .

On stream systems where irrigation districts have
been formed, the State Engineer (through the supervis-
ing water commissioner) is responsible for insuring that
water is distribuled according to the terms of the Court
decree. He acts as arbilrator when disputes arise be-
tween individual members of the district. Actual diver-
sion of water 1o users wilhin the district’s boundaries is
made by dilch riders under supervision of the district
secretary.

Since the Humboldt River is the largest system pres-
ently requiring distribution, the supervising water com-
missioner's office is in Elko. Other stream systems now
under distribution: Little Humboldt River, Quinn River.
Duckwater, Currant Creek. Pahranagat Valley, Virgin
River. Muddy River. Kingston Creek, Buena Vista Creek,
and Clear Creek,

Stream systems which in the past have been subject
to distribution are: Salmon Falls Creek, White River,
Thousand Springs, Baker-Lehman and Bassett Creeks.

On inlerslate streams thal require distribution, the
Federal Water Master disiributes water according to
pricrities. Water is diverted from the main stream under
the water master's supervision inlo dilches owned by
waler companies made up of ihe various water users.
The water companies provide their own distribution
among the individual users of the company ditch.

Waler n federally decreed streams. which is in ex-
cess of thal allocated in the Federal Decree, can be
appropriated in the same rnanner as other walers within
this state. Changes in the peint of diversion, place of
use and manner of use of rights established in a Federal
Decree are also processed through the Stale Engineer’'s
office. Stream systems in Nevada under federal decree
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are the Truckee, Walker, Carson and Colorado rivers.

The water leve! in Lake Tahoe is regulated in ac-
cordance with the Truckee River Agreement. When a
situation arises that is not covered by the agreement,
the Truckee Basin Water Committee (composed of Sierra
Pacific Power Co., Truckee-Carson lrrigation District,
Washoe County Water Conservation District, the U.S.
Bureau of Reclamalion and the Federal Water Master)
has power to decide what action should be taken.

Ground Water

The Stale Engineer may designale underground
water basins which are being depleted and may declare
preferred uses in such designated basins. There is no
statutory order of preference.

A ground water board may be established in the
designated basin to advise the State Engineer in his
administration of the water law; however, here and in all
matters pertaining to the use of water in Nevada, the
State Engineer's decision is final, subject only to judicial
review {i.e., appeal 1o the proper district court).

No well can be starled in designated areas untit a
permil is granted. Wells for domestic purposes (limited
to 1,800 gal. of water per day for one household, family
lawn, garden and domestic animais) may be drilled with-
out @ permit; they must meet the requirements perlinent
to all wells drilled in Nevada (i.e., all wells must be drilled
by a properly licensed well driller who must comply with
standards sel up by the DWR and any information re-
quired by the State Engineer must be furnished). How-
ever, the State Engineer may prohibit the drilling of wells
for domestic use in areas wilhin designaled basins where
watler can be furnished by an entity such as a water
district or municipality presently engaged in furnishing
waler,

The State Engineer may also, in designated areas,
issue temporary permits (NRS 534.120-3 [a] ). The revo-
cation of "temporary"” permits is presently underway in
the Las Vegas Artesian Basin as a part of the program
to reduce the overdraft on the ground waler basin.

In areas other than fully appropriated or designated
basins, a well may be drilled without first making appli-
cation. However, before any use of water (other than
domestic) is made from any well, the owner must obtain
a permil.

Due (o increasing withdrawals from underground
basins, the State Engineer has instituted a greatly ex-
panded program ol distribution and conlrol in the de-




veloped ground water basins in the state.

The State Engineer's office measures static water
levels, pumping levels and well discharges throughoul
the year. Also, in order to determine the annual with-
drawals from the underground source, yearly inventories
are taken in each ground basin where signiticanl devel-
opment has occurred.

In agriculture areas, the types of crops and total
acreage are recorded. This establishes both the yearly
diversion and the total amount of water needed for each
type crop in each basin; thus adding lo the basic data
needed for the administration of the use of water in
the state.

The Las Vegas branch office of the DWR also makes
an inventory of water used for all purposes in the Las
Vegas Artesian Basin. and the Pahrump Artesian Basin.

While making trips through the various basins, the
field men also check well drillers to insure compliance
with the Nevada water law and the State Engineer’s
rules and regulations; and help well drillers and water
users with probiems that arise concerning well drilling
and waler rights.

ADJUDICATION

Types of Decrees

Water in the adjudicaled stream systems of Nevada
is distribuled in accordance with civil, stale or federal
decrees.

Civil decrees result from court decisions in dispules
between water users before the water law slatutes were
passed.

State decrees are the decisions in the adjudication
procedure set up by the statutes.

Federal decrees are the resull of cases brought in
federal court because waters of more than one stale
are involved.

All of the large and many of the smaller stream sys-
tems within Nevada have either been adjudicated or are
in the process of adjudication. The largest stream sys-
tem on which there is no decree or pending adjudication
is the Reese River system.

A description of the court decrees on the larger sys-
tems is presented in Appendix A. A complete list of all
the stream or river syslems which are either adjudicated
or in the process of adjudication, at the present time,
may be found in Appendix C. A map showing the loca-
tion of adjudicated streams is attached to the back cover.
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STATE WATER PLAN

The State Water Planning Program was authorized
by the 1969 Nevada Legislature by virtue of an amend-
ment to Chapter 532 of the Nevada Revised Statutes and
an appropriation to the Division of Water Resources for
a planning section within the Division. The need for the
program stems from the fact that future development
of the economy of Nevada and the well-being of its
citizens cannot be separated from the manner of devel-
opment of: (1) the water resources presently available
to the state; and (2) the water resources which may be
available in the future as a result of technological ad-
vances and importation of water.

The State Water Plan is multi objective in nature,
developing alternative plans emphasizing three objec-
tives: Environmental Quality, Economic Efficiency and
Area Development. The primary goal of the State Water
Plan is to provide a general plan within which the most
effective union of these three objectives can be
achieved.

Five procedural steps are being followed to estab-
lish a basis upon which the State Water Plan is 10 be
developed and implemented:

1. An inventory of the water supplies presenlly avail-
able to the state, including a determination of how
the waler resources are being used.

2. An appraisal of present water and land use to-
gether with a determination of land suitability, in-
cluding soil analysis and classification.

3. Projections of future water requirements for the
following uses including a determination of the
subsequent economic, social and environmental
penefits derived from development:

a. Agriculture, Livestock and Farestry

Fish and Wildlife

Power

Mining

Municipal (Population) and Industrial

f. Recreation

4. A determination of alternate solutions (plans) to
present and fulure waler resource needs and
problems.

5. Presentation of recommended developments or
plans to the Nevada Legislature for implementa-
tion

Early aftention in the planning process is directed

towards meeting the needs of those areas of lhe state

which presently are experiencing water shortages, and

®ea0C
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those areas which will be water deficient in the near
future.

The following Planning Reports have been published
as a part of the development of the State Water Plan:

Planning Report No. 1 —

Guidelines for Nevada Waler Planning
Planning Report No. 2 —

Estimated Water Use in Nevada
Planning Report No. 3 —

Nevada’s Water Resources
Planning Report No. 4 —

Forecasts for the Futuré — Mining
Planning Report No. 5 —

Forecasts for the Future — Population
Special Planning Reports:
. Reconnaissance Soil Survey Railroad Valley
. Water Supply for the Future in Southern Nevada
. Hydrologic Atlas for Nevada
. The Future Role of Desalting in Nevada
. Reconnaissance Soil Survey Dixie Valley

Input-Output Economic Models

Pianning Report No. 6 —

Forecasts for the Future — Fish and Wildlile.
Planning Report No. 7 —

Water-Related Recreation in Nevada — Present

and Future.

Planning Report No. 8 —

Forecasts for the Fulure — Agriculture
Planning Report No. 9 —

Forecasts for the Future — Electric Energy

OO OO0 o

ADMINISTRATION

In addition to the administration of water rights and
development of a State Water Plan, the Nevada Water
Law also provides for a number of districts, boards, and
commissions. This section is devoted to a description
of these entities.

Irrigation Districts

Nevada Revised Statutes, Chapter 539 provides the
authority for the formation of an irrigation district by
petition of a majority of land owners within the proposed
district without regard to county boundaries. Irrigation
districls are granted broad powers under authority of
Chapter 529 to:

1. Exercise the right of eminen!l domain.

2. Acquire property by purchase.

3. Distribute, sell or lease water.
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Reject bids or award contracts for proposed work.
Issue and sell funding bonds.

Generate, transmit or sell electricity.

Levy assessments.

Form improvements districts.

Make agreements with districts of adjoining
states.

LN O

Drainage Districts

Nevada Revised Statutes, Chapter 540 provides the
authorily to organize a drainage districl by petition of a
majority of the land owners within the proposed district,
without regard to county boundaries. A drainage district
is administered by a board of supervisors appointed by
the county commissioners of the county having the
largest land area of the district located within the county.
Under the authority of Chapter 540 the board of super-
visors of a drainage district have the power to:

1. Condemn property.

2. Acquire property by purchase.

3. Plan a system of canals, drains or drain ditches
on lands proposed to be drained.

4 Reject bids or award contracts for proposed
works.

5. Issue and sell fundings bonds.

6. Submit assessments to counly commissioners.

7. Merge or consolidate with an irrigation district.

Water Conservancy Disltricts

Nevada Revised Statutes, Chapter 541 vests district
courts with the power to establish water conservancy
districts, But it does not grant the district courts juris-
diction lo setile questions of priority of appropriation of
water for irrigation purposes from the same stream or
its tributaries.

A water conservancy district may be formed if al
least 20 percent of the owners of land within the pro-
posed district file a petition with the cierk of the district
court. The court appoints a board of directors with
broad powers for the conservation and development of
water and land resources. The board has the right to:

1. Perpetual succession.

2. Acquire all water, waterworks, water rights and
sources of water supply and real and personal
property.

3. Exercise eminent domain.

4. Construct and maintain works across any stream
or watercourse in accordance with state faw.

5. Contract with the United States or any agency to




construct, preserve, operate and maintain tunnels,
drains, pipelines, reservoirs, basins, diversion
canals and works, dams and powerplants; also to
acquire and sell or dispose of perpetual rights to
the use of waler and electrical energy from such
works.

6. Distribute water on the basis of beneficial use
and levy assessments.

7. Fix rates for equitable sale or lease of water not
allotted to lands in the district.

8. Enter contracts for personal services.

9. Adopt plans and specifications for construction
and operation of works.

10. Appropriate and acquire water and water rights
to develop, store and transport water; subscribe
for, purchase and acquire stock in canal com-
panies, water companies, and water users associ-
ations: provide, sell, lease and deliver water for
municipal and domestic purposes, irrigation,
power, milling, manufacturing, mining, metallur-
gical and any and all other beneficial uses, and
to derive revenue and benefits therefrom; fix
terms and rates thereof,

11. Generate electrical energy and contract for the
generation, dislribution and sale of such energy.

12. Invest surplus money in the district treasury.

13. Borrow money and incur indebtedness.

14. Adopt laws not in conilicl with the constitution
and laws of the state.

Watershed Protection and Flood Prevention Districts

Under NRS, Chapter 542, 10 percent of the properly
owners within a proposed district can petition the county
commissioners to creale a walershed protection and
flood prevention district not to exceed 750,000 acres.
Such a district has the powers of a public, quasi-munici-
pal corporation to:

1. Cooperate with the State of Nevada and any
agencies of the United States or any public or
private corporations in the investigation or con-
struction of any improvements for controlling flood
or storm waters, or for the protection of life or
property, or for the conservation of water to bene-
ficial use within the district.

2. Prevent damage to watersheds, and to further
conservation, development, utilization and dis-
posal of water.

3. Acquire properly necessary to exercise power
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oranted to the district by purchase or condem-
nation.

4. Borrow money from the flood control revolving
fund in the state treasury.

Flood Control Districts

NRS, Chapter 543 gives county commissioners the
authority lo establish flood control districts in any county
having a population of 100,000 or more. The commis-
sioners can organize a district by adoption of an ordi-
nance.

NRS, 543.020. Declaration of policy of the State of
Nevada to cooperate with federal, state and local public
agencies, and public districts of the state, in preventing
loss of lile and property, disruption of commerce, inter-
ruption of transportation and communication and wasle
of water resulting from floods, and in furthering the con-
servation, development, utilization and disposal of water.
A board of directors appointed by the county commis-
sioners govern the district and have power to:

1. Acquire, construct, maintain and operale projects,
improvements and facilities to control lfood and
storm waters,

2. Conserve such waters for beneficial and useful
purposes.

3. Prevent waste of waler or diminution of the water
supply in the districl or prevent exporlation of
walter therefrom.

4. Exercise the right of eminent domain.

5. Borrow money and issue bonds.

6. Levy and collect taxes.

There are three methods provided by the legislature
to establish and maintain flood control projects; (1) The
Watershed Protection and Flood Prevention District Act;
(NRS, Chapter 542); (2) the Flood Control District Act;
(NRS, Chapter 543); and (3} an act which permits partici-
pation by the State of Nevada and its counties, cities and
public districts with the U.S. in flood control projects.

The Watershed Protection and Flood Prevention Dis-
trict Act provides the mechanics for establishing an entity
with powers of condemnation, to receive federal assist-
ance, and to borrow money from the flood control re-
volving fund, It also allows for the levy of a special tax
for its operation. Districts established under this act
musl be in a watershed area, must not exceed 750,000
acres, and works of improvement must not include any
single structure which provides more than 5,000 acre-
feel of total capacity.

The Flood Control District Act allows for the estab-
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lishment of a district by the county commissioners in
contiguous areas in any county having a population of
100,000 or mare. The commissioners constitute the dis-
trict's board of directors, and as such may acquire,
construct, improve, extend. maintain, and operate im-
pravements and facilities for the control nat anly of flood
and storm waters within the district, but those which
ariginate autside the district and flow into the district.
The district is empowered to levy taxes an lands within
it's boundaries.

The Director of the State Department of Conservation
and Natural Resources is autharized by legislative act
to give all assurances and perform any other acls re-
quired by the Secretary of the Army and the U.S. Con-
gress regarding flood control projects. The director must
give assurance io the Secretary of the Army that the
State of Nevada has acquired the necessary rights-of-
way and easements and has the ability and responsibility
ol maintaining the constructed project.

The director is responsible for the removal or re-
location of public utilities or the condemnation of facili-
ties within the praject.

A revolving fund has been established for these
purposes, and the director must delermine which
counties. cities and public districts benefit by such
projects and also determine the appartionment of bene-
fits for the repayment of expended funds to the revalving
fund.

In lieu of a legislative act, the Secretary of the Army
may accept these assurances from the county commis-
sioners of the county or counties in which the project
is located.

Weather Modification Research

NRS, Chapter 544 pravides the authority for the State
Department of Conservation and Natural Resources lo
conduct weather modification research praograms. The
directior of the department is authorized to:

1. Esiablish advisory committees concerning legis-
lation, palicies, administration and research.

2. Estabhish by regulation or order a standard to
govern the extent of the research project.

3. Conduct such studies and investigations deemed
necessary.

4. Appoint and fix compensation of personnel in-
cluding specialists and consultants.

5. Cooperate with public or private agencies.

8. Represent the state at any and all meetings. pro-
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cedures or negotiations for interstate compacts
relating to weather madification and contral.

7. Act for and represent the state, counties, cities
and private or public agencies in contracting for
perfarmance of weather modification ar cloud
seeding operatians.

Advisory Boards

NRS, Chapter 534 provides for the appointment of
two advisory boards which are unique in ground water
basin management in Nevada:

1. Ground Water Board. In each designated area, a
ground water advisory board may be established
by arder of the State Engineer if he determines it
is necessary. The board consists of residents of
the area appointed by the Governor and serves
in an advisory capacily ta the State Engineer with
respect to new applications and applications to
change within the designated basin.

The 1973 Legislature added the pravision that
the "State Engineer may dissolve the ground
water board by arder if he determines thal the
{uture activities aof the board are likely to be in-
substantial.” In accardance with this pravision,
the Las Vegas Valley Ground Waler Board was
dissolved on July 24, 1873.

2. Well Drillers' Advisary Board. Appointed by the
State Engineer, the board reviews all applications
for well driller's licenses and makes their recom-
mendation to the State Engineer for approval or
denial.




