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doors which is the last --

Q Okay. So, you're saying that the church and the vehicle are up in the
top --

A Yes, sir.

Q -- left hand corner of the photo?

A Right about here.

Q Okay. And -- but you can still see tire marks?

A Right there. You can see ‘em very clearly.

Q Okay. Is there any -- from what you saw when you’re out there, did you
see any kind of weaving of the tires, either something that like looks it's either

deviating off that path of did it seem to be the same path?

A It was the same path. It was heading -- let me get the direction right
here -- heading north.

MR. HAMNER: Let the record reflect I'm just showing 17 to the jury.

THE COURT: It will

THE WITNESS: Heading north and then abruptly a turn where again it's
acceleration -- it's not braking -- turned to the left and that's where you see the arc
and the scrape on the pavement. Where the discoloration is in that picture that you
have now which indicates, again, not braking, it indicates acceleration, and it just
goes straight in the doors.
BY MR. HAMNER:

Q I'll show you State’s 18. Do you see any markings here that were
significant for your investigation? | know it's kind of faint again.

A You can still it. It's very hard to see with this printer, but you'll see

where the -- this is where the vehicle is going straight like this. | don't know if you
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can -- it's very faint -- where it's -- now you start to get the arc.

Q Okay. And similar in State’s 19, are you seeing kind of half marks at
least there?

A And this is a little more clear though. The lighter color here where it's --
you see the asphalt and it looks like there’s like a salt -- for lack of better description
-- like a salt on the ground that's where it scrapes the top layer of the asphalt on.

MR. HAMNER: All right. I'm publishing State's 18 and 19 for the jury.

BY MR. HAMNER:
Q 3o, forgot the pictures for a second. When you were out there, could

you see a fairly clear pathway?

A Yes.

Q | mean, from what you remember seeing on that day?
A Yes, sir.

Q And you didn't see any kind of deviation?

A No, sir.

Q About how far of a pathway are we talking about there? Maybe | can
show you as far as -- let me show you 5 again. | mean, how far out are these tire
pathway are you seeing? | mean, | don't know if you can estimate feet, Officer, or
car lengths but --

A From what | remember the vehicle was -- started to come towards the
north and | saw the marks. It was probably about 70 to 80 feet of where you could
notice the vehicle accelerating and starting to --

Q Okay. So, that’s kind of like a couple car lengths down --

A Yes, sir.

Q -- from the entrance of the church?
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A Yes, sir; uh-hm.

MR. HAMNER: All right. I'm just going to show opposing counsel what's
been previously marked as State’'s proposed Exhibit 20; permission to approach the
witness?

THE COURT: Granted.
BY MR. HAMNER:
Q Let the record reflect I'm showing the witness State’s proposed 20; sir,

do you recognize what's depicted in that exhibit?

A Yes, sir. That's the vehicle that went in the church.

Q Okay. And that’s a fair and accurate depiction as it looked on that day?

A Except it was in the building.

Q Okay.

MR. HAMNER: At this time, we’'d ask that State’s proposed Exhibit 20 be
admitted.

MR. POSIN: No objection, Your Honor.

THE COURT: It'll be admitted.

[STATE’S EXHIBIT #20 ADMITTED]

MR. HAMNER: Permission to publish to the jury?

THE COURT: Granted.
BY MR. HAMNER:

Q So, this is that vehicle after it got kind of taken out of the church; it’s
being towed out? Sir, Is that a fair and accurate depiction --

A Yes, sir.

Q -- kind of what it looks like? All right. So, let’s kind of get back. So, the

tire marks was something that jumped out to you that you felt that --
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A Yes, Sir.

Q -- what other things did you see that you went, you know what, this
might not be accidental?

A In one of the pictures you'll see the rear of the vehicle. It's the one
where it's in the -- through the doors and you've got the black tire mark. And then
when you look at the tire mark there’s certain things that show you that it's either
braking or acceleration. And what indicates the acceleration is the shade going from
light to dark or dark to light.

Q Let me show you State’s 13. Is this kind of helpful --

A Right here.

Q -- in terms of --

A This is acceleration not braking. This means when the vehicle hits it's
not slowing. We're still on the gas. That's what that means, showing how the
residue from a tire -- and that’s just not a tire mark. That's also residue from a tire
spinning and causing a build up of -- I'm sure you’ve seen like a tire dust. That's
what that is.

Q Now anything else you notice? Were there any other things? How
about the position of the car with respect to where it is in the church; was that of any
significance for your investigation?

A Yes; because if you look -- if this was to be blown up -- where you see
-- that’'s my leg right there, on the right right there. That's the first parking spot to the
right. Over here is the handicap rail.

Q I’'m going to show you State’s 6.

A There we go. Much better.

Q This is State’s 6.
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A Much better.

Q Is that helpful for you, Officer?

A Yes. This right here is going to be the parking spot closest to the right.
This is one of our vehicles over here that's come to take the pictures and things.
There is not a parking spot, again, for another 20 or 25 feet to the left. There’'s no
way you can accidentally say you were parking a vehicle and this happened
because there’s no parking spots there.

Q Now when you say accidentally parking, what are we talking about? |
mean, based on your experience, what sort of situations where you’ve had or you've
seen a car accidentally go into the wall or the building?

a Usually it's either with an inexperienced younger driver or an elderly
driver that accidentally puts his foot on the gas or the brake, and usually that is
indicated -- indicators, again, are not on the gas all the way through the building. It's
just, | put my foot on the gas instead of the brake and I've now run into the building.
Okay. I'm off the gas and now I'm on the brake. Well the example that we can look
at is that there’s an Allstate commercial or something where the guy’s backing out of
his driveway and there’s a woman with her baby coming behind --

MR. POSIN: Your Honor, | think this is getting a little far afield.

THE COURT: Do you wish to withdraw the question. It's non responsive to
the question; is that your objection?

MR. POSIN: Yes, Your Honor.

MR. HAMNER: We'll move on.

BY MR. HAMNER:
Q So, what you're saying is you said something to the effect of sometimes

when someone does it accidentally they step on the gas, maybe it's the wrong gear,
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and then they quickly hit on the brake?

A Exactly.

Q From your observations, was this consistent with those prior situations?

A No.

Q How about the depth in which the car’s actually inside the church; was
that also part of the factor for you?

A Yes, it was.

Q Why?

A Because it's -- the vehicle is totally half way in through the doors and
not just -- and that’s another aspect. We didn't go into the building; we went straight
in the center of the doors to where -- to me, it is an indicator of this was, you know,
we’re aiming this thing at the doors.

Q How about that guardrail on the left of the car; did that have any scape
marks or dents on it?

A Nope; no contact whatsoever.

Q Now did you ultimately see the driver of that vehicle?

A Yes, sir. When | got there, he was in the -- | believe the ushers or the
security folks had removed him from the front seat. | believe he was in the back
seat of the vehicle when | got there. They had him detained.

Do you see that person here in the courtroom today?
From the driver, sir?
The driver. Do you see the person that was in the back seat?

Yes, sir, the gentleman right there.

o O X O

Okay. Why don't you point out where they're sitting in the courtroom,

maybe an article of clothing that they're wearing?
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A Right here in front of me to the left of the counselor, white shirt and

glasses.

Q Coat on or off?

A What's that, sir?

Q Coat on or off?

A Off, sir.

MR. HAMNER: Let the record reflect the witness has identified the
Defendant.

THE COURT: It will.
BY MR. HAMNER:

Q What was the Defendant’s demeanor at the time that you saw him?

A He was uncooperative with me when | was asking him -- trying to ask
him questions about what had happened.

Q Okay. Was he -- he was uncooperative. Was it a situation where you
weren't able to -- he didn't understand the questions that you were asking or he just
didn't want to --

A He just didn't want to answer the questions.

Q Okay. Did you notice anything else? Did you notice any odors or
anything like that?

A Yes, sir. There was an odor of alcohol about the gentleman, yes.

Q Okay. Did he have any difficulty walking or speaking at any point in
time when you interacted with him?

A No, sir. When | got there, like | said, he was in the back of the vehicle.
They had detained him and then while | was trying to ask him questions and he was

being uncooperative that’'s when he was put on to the gurney and taken in the
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ambulance.

MR. HAMNER: Court’s indulgence. All right. Thank you. | have no further
questions at this time.

THE COURT: Cross.

MR. POSIN: Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. POSIN:

Q Good morning, Officer Corbin.

A Good morning.

Q You in your duties as a police officer have dealt with other people who
have been driving well under the influence of alcohol; correct?

A Yes, sir.

THE COURT: Counsel, let’s retrieve those photos.

MR. HAMNER: Yeah; | apologize, Your Honor.

THE COURT: They might be distracting during your examination.

All right. Thank you.

BY MR. POSIN:

Q And in fact in this case you issued a citation for driving under the
influence; correct?

A Yes, sir.

Q And in connection with that citation, you mentioned the fact that he not
only had an odor of alcohol but a very --

A Correction, sir. | did not issue the citation. Another officer issued the
citation, | believe. The blood draw at the hospital, was that mine or someone else.

MR. POSIN: Your Honor, can | approach the witness? Would it refresh your
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recollection to look at the citation itself?

THE WITNESS: It would, yes; yes sir.

THE COURT: Yes, you may approach.
BY MR. POSIN:

Q
A

Q
A

Is this the citation that was issued?
It looks that way, sir.
And does that have your name at the bottom?

Yes, it does. | had another officer do the blood draw because | was at

the scene. That’s what that was.

Q

And, Officer Corbin, there’s some other associated documents here.

Are these documents yours or was that done by some other officer?

MR. HAMNER: Your Honor, if | could just see what he’s referring to.

MR. POSIN: That’s fair enough, Your Honor. | will show counsel.
THE COURT: Why don't you approach?

MR. HAMNER: Thank you.

THE WITNESS: That's what's called an impaired driver report.

BY MR. POSIN:

Q And was that something that you did or some other officer did?

A If my name’s on it | did it.

Q And is that your handwriting there?

A Yes, itis.

Q Okay. And so at that time did you say that there was a very strong odor
of alcohol?

A Yes, it was.

Q Now normally if you suspect that somebody has been driving while
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under the influence, you normally perform certain tests with them?

A When they're not injured or being transported, yes.

Q Okay. And those are called field sobriety tests?

A Yes, sir, they are.

Q What are those tests that you usually do?

A They're standard tests recognized by the National Highway Safety
Administration; HGN which is Horizontal Gaze Nystagmus which has to do fully and
voluntary twitching of your eyes that you have no control over. There’s three
separate parts of the test. And then there’s the walk and turn, one leg stand, and
then there’s a PBT.

Q And why do you even give those tests?

A Sir, because he was being transported hospital.

Q No; I'm saying why ordinarily when you've got somebody that you
suspect has been operating a vehicle under the influence of alcohol, why do you
normally give those field sobriety tests?

A To confirm your suspicions.

Okay. Did you give those tests here?
No, sir, | did not.

And that was because?

> 0 P O

He was being transported.

Q And do you normally ask people when their -- no, strike that. Did you
in fact write on the portion of your document that would normally review those tests
unable?

A Yes, sir.

MR. POSIN: | think that’s all | have, Your Honor.
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THE COURT: Thank you. Redirect.
MR. HAMNER: Thank you.
REDIRECT EXAMINATION

BY MR. HAMNER:

Q So, you prepared that impaired driving report?

A Yes, sir.

Q Now, Officer, you had some questions about this impaired driving
report. What was the reason why a field sobriety test was not offered in this case?

A The subject was in the back of the vehicle had complained he needed
to be transported. He complained of injuries. And if there’s any suspected injury to
the head, HGN is not going to work; you can’t do it. He’s being transported. He’s
laying down in the back of an ambulance; | can’t do anything. He’'s not walking. |
can’'t have him do a one leg stand, walk and turn. So, based on the odor of alcohol
and trying to talk to him, these are the observations we use and that gave me what |
needed to have the officer go to the hospital and get a blood draw.

Q Okay. Now, Officer, when you prepared -- prepare a driving report,
there is physical observations that you make of the driver?

A Yes, sir.

Q When you had an opportunity to describe his attitude, you did not put
unresponsive did you?

A No, | didn't.
What did you put?
Argumentative, | believe.
When you put down his speech, did you put down confused?

No.

> 0 P 0O
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Q
or not?
A
Q
A

When you spoke to him, did he indicate to you whether he was drinking

| do not remember. I'd have to look at my report, sir.
Would it help to refresh your recollection?

Yes, Sir.

MR. HAMNER: Permission to approach the witness?
THE COURT: Granted.
MR. HAMNER: Thank you.

BY MR. HAMNER:

Q

Officer, | want you to take a look here. Let me know when your

memory’s refreshed and then I'll re-ask you the question and you can answer it.

A
Q
A
said one.
Q
A
Q

yesses.

o r O rFr P F

Okay.
What was the Defendant’s response as to have you been drinking?

First he said no, then he said yes, and | asked him how much and he

I’'m going to have to show it to you one more time.
Okay. I'm sorry.

That's okay. Just take a look one more time in the order of those

Okay.

Okay. So, was it no then yes?

It was yes then no.

Okay. Did he indicate to you how much he had been drinking?
Yes, sir. He said one Bud.

Okay.
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MR. HAMNER: Thank you. No further questions.

THE COURT: Recross.

RECROSS EXAMINATION
BY MR. POSIN:

Q In addition to performing those tests, do you normally ask somebody
that you suspect to have been driving under the influence to sign the citation?

A Not if they're in the hospital.

Q And in this case did you in fact write unable to sign?

A We don't write anything on there because it's electronic signature and
anytime we touch that window it comes up as them signing. So, you do not write
anything in there.

Q Would it refresh your recollection if | again presented you with the
citation?

A Yeah; sure. Andif |l did it | made a mistake. | shouldn’t have done it
because we have new systems.

Q Does that in fact say unable to sign?

A Yes, it does.

Q Unable to sign. Admitted to UMC?

A Yes.

MR. POSIN: Thank you. No further questions, Your Honor.

THE COURT: Thank you. All right. May this witness be excused?

MR. HAMNER: Yes, Your Honor.

THE COURT: Thank you very much, Officer. If you would please not discuss
your testimony with any other witnesses until the trial’s over.

THE WITNESS: Sure.
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THE COURT: Thank you. How’'s my jury doing? Anybody need a break?

No. Court staff?
DARREN GREEN
[having been called as a withess and being first duly sworn, testified as follows:]

THE COURT CLERK: Please be seated. Please state and spell your first
and last name for the record.

THE WITNESS: My name is Darren Green spelled D-A-R-R-E-N last name
G-R-E-E-N.

THE COURT: You may proceed.
MR. SCOW: Thank you, Your Honor.
DIRECT EXAMINATION

BY MR. SCOW:

Q Are you an officer with the Las Vegas Metropolitan Police Department?

A Yes, sir.

Q How long have you been a police officer?

A Thirteen years, sir.

Q  December 18™, 2011, were you working as a patrol officer at that time?

A Yes, sir.

Q Meaning you patrol the streets?

A Yes.

Q Do you conduct traffic stops as part of your role as a patrol officer?

A Yes.

Q How may traffic stops or accidents have you been involved with in your
13 years?

A | wouldn’t know off the top of my head. It's quite a few.
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Q A lot?

A Yes.

Q  Okay. So, directing your attention back to December 18" 2011, as a
patrol officer did you respond to the New Antioch Fellowship Church?

A Yes, sir, | did.

Q What was the purpose for you responding to that scene?

A | received a call that a vehicle had ran into the front of the church and
that there was potentially multiple victims -- injuries.

Q Okay. So, had in fact a motorcycle patrol officer already responded?

A Yes; | believe a motorcycle unit got there, you know, originally thinking
if it was just an accident or not. | don't exactly what he saw that he must have felt
there was something more than just a straight accident so he requested a patrol
presence.

Q So, that's why you responded?

A Yes, sir.

Q And what were your observations when you arrived at the scene?

A When | first pulled in, | came in off the Las Vegas Boulevard. | saw the
ambulance there with the back doors open. | saw somebody laying on the gurney.
So, | went into the ambulance and saw the guy on the gurney. They said -- | was
told this guy had driven and was the driver of the vehicle. | also prior to getting in
the ambulance | saw the car was wedged partially into the church, into the structure.
So, they said that he was the driver and that he had run his car into the church. So,
went around and started asking people, you know, talked to the witnesses to see
exactly what happened and figure out, you know, what was going on there.

Q So, showing you State’s Exhibit 6; is this the car as you described
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wedged into the church?

A Yes, sir.

Q And did you take these photographs?
A Yes, | did, sir.

Q |s that the date that shows up on there?
A Yes.

Q Did you take multiple photographs of the -- that area of the street and
the street area in the parking lot --

A Yes.

Q -- that’s just to the north of it?

A Yeah, the entire scene.

Q Why did you take those photographs?

A When | -- during my investigation when | saw the car there, |
immediately saw the tracks from the tires that led away from the vehicle and they
kind of turned and went down the parking lot and they went directly to the tires of the
vehicle. So |, you know, reasoned that -- those tracks belonged to the vehicle
reference today's event. So, | went ahead and took pictures of the tire tracks in the
parking lot, the general scene overall, and then of the vehicle from outside and also
from inside the church where it had come in.

Q S0, showing you State’s Exhibit 13. It doesn’t show extremely well, but
in this picture you can see, is that the tire marks you're referring to?

A Yes, Sir.

Q So, you kind of connected point A to point B where the lines ended with
the wheels of the car?

A Right; it went directly to the tires.
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Q S0, based on your observations you made the conclusion that those
marks were from that car?

A Yes, sir.

Q And did you have any observations of the tire marks or anything that
you could deduce from them?

A The first thing | noticed was, you know, you try to determine whether it's
a skid mark or whether it's from acceleration. Based on the length of ‘em and the
type of marks, it was my opinion that they were acceleration marks where the tire
was spinning going forward as opposed to braking in a stopping motion.

Q Showing you State’s Exhibit 16; is this a view from the car to the
parking lot?

A Yes.

Q And can you in fact see the tire marks from that vehicle that go out into
the parking lot?

A Yes. They're kind of faint on this picture but you can kind of see how
they go out and they curve around to the right from this point.

Q Maybe I'll show it to you first and then see if you can draw on the
screen to assist the jury.

A Yeah. |n this one you can see a lot better. They go right over here you
can see this one going right over that way.

Q I'll have you draw it on the screen.

A So, you can see the one off this tire. It goes and then it curves and
comes around this way and then this one over here.

Q You can actually touch the screen. Go ahead and touch it.

A Okay. Oh, this one’s a little bit off.
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Q
A

and this one you see it goes right like this and then curves over this way.

Q

straight lines that curved directly into the church?

A

sliding or deviation to ‘em.

Q

those lines -- and as best you can, the lines will appear slightly to the left from where
you want it to be, but can you draw in there approximately where the tires started

out from the in parking lot to curbing into those doors?

A
Q

roadway area.

A
Sorry.

Q

A
by the cars.

Q
A

the left, right over in there, sir.

Q
A

Q

Is the marking a little to the left of where you want the line to be?

Yes. It goes over this way. But, yeah, you can see that would go there

As you observe those lines, was there any deviations or were they

They were straight lines that curved into the church. There was no

When you look at State’s Exhibit 5 -- if you hit the bottom left that'll clear

It's kind of hard off of this picture, at least on the screen here.

Or if you can give the approximate area where they started out in that

Over there and over in this area over here. My finger's way off there.

That's all right. If you just tap and hold | think it'll make an arrow.

Yeah, but it's still way to the left of where I'm tapping. It's tapping over

Okay.

But it came from the parking lot to the front of those parked vehicles on

And this is about the area that you're trying to indicate?

Yes, Sir.

Then they came around and curve right into that door?
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A Well the door past the picture here. Okay. Yeah. That'sit. | don't see
the -- | see the sign but | don't see the --

Q This is not from that day, by the way.

A Okay. | was looking for the crash door.

Q Yeah. The car's not in this picture. Is that the sign though for the front
of the church right there?

A Yes; yeah, that is the sign.

Q So, the car started out in here somewhere?

A Yes; down there to the left of where I'm looking at and then it came in
and then they made a sharp turn into the structure.

Q And right into that door right there?

A Yes.

Q Did you have any observations of the Defendant at that scene when
was in the back of the ambulance?

A Yeah. It was the first | saw of him was he was already on the gurney in
the ambulance.

Q Did you speak with him there at all?

A He didn't -- he was nonresponsive to questions. He didn't answer
anything. He didn't really say much. And then | knew immediately that, you know,
he was in the ambulance. They said it was non-life threatening so | knew that was
okay. The first thing | wanted to do was find out exactly what was going on. So, |
left him since he wasn’t talking and went around and started talking to everybody
else.

Q Now we get those voluntary statements where a witness will write

things out. Was that you who had passed those out to the people to fill out?
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Yes, Sir.

For your investigation?

> 0 »

Yes.

Q And when you said that you were talking or attempting to speak with the
Defendant in the ambulance, when you said non responsive, did that mean he was
unconscious and unable to speak or just didn't want to talk to you?

A He was conscious.

MR. POSIN: Objection; calls for speculation.

THE COURT: Sustained.
BY MR. SCOW:

Q Was he unconscious?

A He was not unconscious; he was conscious.

Q Did you actually have any words with him at all?

A There was no exchange. | asked -- | don't even remember exactly what
| asked, maybe if he had an I'd or what his name was. That was about it.

Q Did he give you those?

A They have his I'd, | believe, the -- somebody else had his I'd and gave it

to me, | believe.

Q Okay. And the other officer that was here testified about an officer
going to the hospital with the Defendant -- the person that was in the ambulance;
was that you?

A Yes, sir. | followed the ambulance to UMC Trauma.

Q So, the person that was in the ambulance that you followed to the
hospital do you see in the courtroom today?

A Yes, Sir.
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Q Can you point to that individual and describe something they're wearing

in Court?

A That be the gentleman sitting there in the white shirt with the glasses.

Q Okay. And hair or no hair?

A No hair, sir, bald.

MR. SCOW: Your Honor, can the record reflect identification of the
Defendant?

THE COURT: It will.

MR. SCOW: Court’s brief indulgence. I'll pass the witness, Your Honor.

THE COURT: Cross.

MR. POSIN: | have no questions for Officer Green, Your Honor.

THE COURT: Thank you. May he be excused?

MR. SCOW: Yes, Your Honor.

THE COURT: Thank you very much for your testimony.

THE WITNESS: Thank you, ma’am.

THE COURT: Don't discuss your testimony with any of the witnesses until the
trial’s over.

THE WITNESS: Thank you.

THE COURT: Thank you.

MR. SCOW: May we approach?

THE COURT: Counsel approach.

[Bench conference -- not recorded]
THE COURT: All right.
Ladies and gentlemen, the trial is progressing very much a pace and

there is just one State witness left for tomorrow. That person’s flying in from out of
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state so isn't here this morning. So, we are concluded with trial today, and we’'ll start
tomorrow at ten. So, you're released for the overnight recess.

During this recess, it is your duty not to converse among yourselves or
with anyone else on any subject connected with the trial or read, watch or listen to
any report of or commentary on the trial by any person connected with the trial or by
any medium of information, including without limitation, newspaper, television, radio
or internet and you are not to form or express an opinion on any subject related with
this case until it is finally submitted to you. ['ll see you tomorrow at ten.

You're just going to need to assemble the jury commissioner’s area
because we have to find a courtroom for tomorrow. | can’t use this courtroom
tomorrow. So, we don't know and so we'll tell you as soon as we know so if you'd
just go over to the jury room and we’ll let you know. Thank you.

[Outside the presence of the jury]

THE COURT: All right. The record will reflect the jury has left the room. Are
there any matters outside the presence?

MR. POSIN: No, Your Honor.

MR. HAMNER: No, Your Honor.

THE COURT: So, we're going to meet 2 o'clock in my chambers for
instruction settling.

MR. HAMNER: Yes, Your Honor.

THE COURT: All right. Good. See you then.
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MR. HAMNER: Thank you.

[Jury Trial, Day 3, concludes at 11:06 a.m ]

ATTEST: Pursuant to Rule 3(c)(d) of the Nevada Rules of Appellate Procedure, |
acknowledge that this is a rough draft transcript, expeditiously prepared, not
proofread, corrected, or certified to be an accurate transcript.

Licteser S/mw
PATRICIA SLATTERY
Court Transcriber
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Friday, September 6, 2013 -- 11:15:15 a.m.

STATE’S CLOSING ARGUMENT
MR. SCOW:  While this boots up, it would've been fine if | could’'ve
plugged it into this side, but because we came to a different courtroom, we know
that the plugs over here don’t work, of course. So | plugged it in over there, no
power to the plug, and so now it's shut down, and it's going to start up.

That's -- when we started this case, State of Nevada versus Wilburt
Hickman, Mr. Hendron told you this is a pretty straightforward case. There won'’t
be much dispute about what actually happened that day. The only discussion that
we're really going to have is what the Defendant’'s mindset was, what his state of
mind -- and the Defendant’s --

In the opening we heard -- their arguments are that the Defendant
could not formulate any intent to kill; that he wasn't capable or so drunk that he
wasn't able to do that.

MR. POSIN: Your Honor, I'm going to object. That's not exactly what
we're saying, and so --

MR. SCOW: I'm paraphrasing. I'm not quoting him.

THE COURT: Allright. Well, let's confine your closing to the evidence
and let him just --

MR. SCOW: That is the evidence. It's going to be, what was this
Defendant’s state of mind? I'm coming up, it looks like.

MR. HAMNER: Is it the user?

MR. SCOW: Yes.

MR. HAMNER: You just gave them our password.
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MR. SCOW: That was on the record, too, by the way.
BY MR. SCOW

So the charges that we have in this case that were read to you in
the beginning, you have those in your instructions. There are 17. The first eight
are attempt murder. The next ones are battery with use of a deadly weapon and
then battery with a deadly weapon resulting in substantial bodily harm. I'll go
through these instructions. We'll talk about them fairly briefly because there's not
really a dispute about the actions that occurred; it's the Defendant’s state of mind.

And the assault, the attempt murder and burglary, those are crimes
of intent or state of mind. Battery is not. Battery is, if I'm walking along and | bump
you like this or | don’t mean to be mean, but you take that wrong, that's a battery
because it's unwanted physical touching, if | give you a little nudge like that. The
instructions tell you no matter how slight.

It looks like we're up and running.

So this is the case. This is the end position of the Defendant’s
vehicle. And we're going to talk about -- a lot about what happened before, what
happened during and what happened after because as the instructions tell you,
we're going to talk about intent. It's Instruction Number 20, if you want to make a
note to refer to that later. The intent with which an act is done is shown by the
facts and circumstances surrounding the case. We don't look at just an action
isolated in one single moment, and I'm going to talk about that again in just a
minute.

(State Counsel confer)
BY MR. SCOW:

There we go. There’s the charges that we just went through. And
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as burglary comes up, you might be sitting there scratching your heads thinking,
iIsn’t burglary like when somebody goes into somebody’s house to steal their
computer or their money or whatever thing, property might be in there”? That is
true, that is a form of burglary, but in the State of Nevada, there are multiple ways
that you can commit a burglary, even in a commercial building, a church, any
building, and I'll get to that in just a minute. But | wanted to point that out because
you might be thinking this isn't somebody’s home that was broken into.

So we'll start first with battery. It's the intentional and unwanted
exertion of force upon another, however slight. So even a nudge with my elbow, if
that's unwanted, you don’t know me, that’'s a battery. Battery with use of a deadly
weapon is that same force, but applied with a deadly weapon. So like if | have a
gun and | shoot at you instead of nudge you and the bullet grazes you, that’s still a
battery with a deadly weapon, no matter how slight that -- that exertion or force on
another person might be. But now it's just with a deadly weapon, a gun. In this
case it's a car.

We look at Count 9, the battery with use of a deadly weapon, the
victim is Anneesah Franklin, the mother of Anyla. The Defendant drove his car at
the church into a group of people in front of the church, and as she told you as she
was standing at the doors talking to her friend, Marquetta, as the car came up, she
tried to get out of the way, and the car actually hit her, and it threw her in the air
some, and she landed face first on the ground, ended up with some problems in
her neck. But the car that hit Anneesah knocked her over. A vehicle is a deadly
weapon, and 'll talk about the deadly weapon now.

It's any weapon whose construction is designed to inflict death or

bodily harm like a gun. That's a weapon that's designed to do that. That's the first
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way that you can have a deadly weapon, but there’'s another. And in the
instruction there’s an A and a B, and Subpart B is what we have here, “It's an
iInstrument or material or a substance which under the circumstances in which it is
used.”

So if | have some powder and | try to smother somebody with it, that
can be a deadly weapon. It's the way in which it's used, and a car is something
that kills people every day sadly, in accidents or hits pedestrians. So a vehicle, in
the manner which it's used here, driving at a group of people, is readily capable of
causing death or seriously bodily injury. That's why a car in this case is a deadly
weapon, and that will apply --

MR. POSIN: Your Honor, | don’t want to interrupt, but (indiscernible). For
the record, there are statements or sentences on here that are not exactly what
has been argued in court. | don’t know how we make that part of the record. | ask
that --

MR. SCOW: [I'll have a printout of this.

THE COURT: We're going to mark this as a Court’s exhibit.

MR. POSIN: | feel that, you know, this last -- the second part, a car is
clearly capable of causing death, it happens almost every day and incorrect
statement of the law there. It's not exactly what Counsel’s arguing, but there on
the --

MR. SCOW: That's exactly what I'm arguing, and I'm not quoting the law
right there. These are my arguments. The portion above is the instruction, and the
instructions stand for themselves. | can argue that a car is a deadly weapon
because that's -- that's our argument.

THE COURT: The objection’s overruled.
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MR. SCOW: Thank you, Your Honor.
BY MR. SCOW

Clearly, a car is a deadly weapon. The instructions don't tell you a
car is a deadly weapon, but what you read there, that something’s that used in a
manner that can cause death or seriously bodily injury, like driving into a group of
people, that's a deadly weapon. And it applies for all the crimes we're looking at
here, assault, battery, attempt murder, they're all charged with a deadly weapon.
So it's the manner in which it's used, and, again, there’s where it's end up.

But before it ended up there, there was a group of people standing
there in the front, and Allen Burse a little bit further out that the Defendant was
driving at. That's the manner in which this vehicle was used in this case.

S0 we turn next to the substantial bodily harm portion of the
instructions. “Bodily injury which creates substantial risk of death or which causes
serious, permanent disfigurement or protracted loss or impairment of the function
of a bodily organ or a member.” So for in this case, that first part of the instruction,
Anyla, she had a broken toe, and for several days she was on crutches, so she
had a protracted loss of the function of any bodily member, her foot, because she
couldn’t walk right. Or you look at the second, it could be either one, prolonged
physical pain. And she may not have remembered the time as well as her mother
did, who said she complained of pain for about a week, even a little bit more, and
had to use pain medication to help her, especially at night when she was going to
bed.

So Anyla had prolonged physical pain. She also had protracted or
impaired use of a bodily member, her foot. So we have substantial bodily harm

here. And this is Count 10 for Anyla. The car actually ran over her foot. She said
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she was run over by the car, knocked her over, and she had the broken toe. And
the Defense doesn't dispute that the Defendant driving that vehicle when it
happened. So we have Anyla and her injured foot.

The instructions tell you that voluntary intoxication, which is part of
the focus on the Defendant’s mental state in this case, that intoxication is not a
defense to general intent crimes. In this case, battery and any of the forms with
use of a weapon and substantial bodily harm, it's a general intent crime, and so the
intoxication is no defense to hitting somebody with the car.

So for Counts 9 and 10, the intoxication instruction, you just throw
those out for those two and you look at whether the State has proven with the
evidence presented that Anyla and Anneesah were hit by a car and whether the
Defendant did it and whether Anyla had a substantial bodily injury that resulted. So
for those two, the evidence presented has proven that the Defendant is guilty of
Counts 9 and 10, the battery with use of a weapon, battery with a weapon and
substantial bodily harm.

So now we'll turn to the next three set of charges. | know it's 15 total,
but that makes three. So this is when we get into the intoxication, “that no act
committed by a person in the state of voluntary intoxication shall be deemed less
criminal by reason of that condition.” Okay. The law still says this is criminal
activity, but on these three charges here -- and this is important -- when intent is an
element of those crimes, then you can consider the intoxication to see whether the
Defendant could formulate the intent for that particular crime.

So that's why as each witness got up, we would ask them, could
you smell anything? What were your observations? How was the Defendant

acting? Because that's the evidence in this case of his intoxication.
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So we turn to burglary. Burglary is “the entering of any building or
structure with the intent to commit an assault, a battery or any felony therein.”
When a person does that, they're guilty of burglary. If you go into a store, you're
going in to steal food or money from a register, that's burglary. If you go into
somebody’s house intending to punish them or commit a battery, that's also
burglary.

What we have here, the Defendant driving into a church intending to
commit an assault or a battery or an intent to kill, attempt murder. That's the way
that they're pled, each of the charges, they say, assault and/or battery or intent to
Kill. That's what establishes the intent for the burglary, and it could be either -- if
you find any one of those intents, he’s guilty of burglary.

Intent may be inferred from the Defendant’s conduct and all the other
circumstances of the case, like what | had just read to you on intent.
And this will be the same with the intent murder and the fault, what was his intent
when he did this. What was the Defendant’s intent when he drove his vehicle at
that group of people and straight through into those doors of that church?

You can see the car gets wedged in there really well, breaks part of
the wall on the left side of the door, tosses things around inside. They had moved
the table where Tiffany Trass had been standing or sitting. She had scooted to the
left as soon as she heard the chaos and get out of the way. She was lucky she
wasn't hit. The same with Sharon Powell was behind the door and then the group
in front of them. And then the ending state of the Defendant’s vehicle.

As | talk about assault now and then the attempt murder next, I've
already spoke about burglary, the main focus is going to be the Defendant’s intent.

So the victims of assault with a deadly weapon are Allen Burse,
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Washington Thompson, Marquetta Jenkins, Rahmeka Adams, Sharon Powell, and
| have her in stars next to her because her being inside the building and not
hearing the car, she didn't know beforehand that something was coming. So hers
is charged a little bit differently, and I'll explain that in the next slide. And Tiffany
Trass.

And you'll notice that Anneesah and Anyla aren’t on that list of assault
with a deadly weapon because they got hit. Once you get hit, the assault is gone
because then it's a completed battery, so it's no more an assault on that person, it
becomes then a battery. So for the other people that were aware of things and
almost got hit or dodging the car, it's an assault. It's also attempt murder, which I'll
get to that.

But assault is an unlawful attempt and a use of force against
another person, so like an attempt battery, and that's how Sharon Powell comes
into play. She’s sitting behind the door, doesn’'t know what's coming, but the
Defendant, by driving into a group of people and at the doors, there’s instructions
on transferred intent. If you attack the group intending to sit somebody in the
group, no matter where the person is in the group, you have that intent, the intent
of one is the intent of all. So that's why she’s included in this assault charge; that it
was an attempt battery on here, even though she was sitting behind the door.

The other way to complete an assault is, “Intentionally placing
another person in reasonable apprehension of immediate bodily harm, place them
in fear.” In this case a very good example of that, before the Defendant even starts
driving towards everybody, is Allen Burse, as he's watching and getting into his
car, his intuition is telling him or his reasonable apprehension, something is about

to happen, doing his little football backpedal.
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So that’s -- we have both of these charged for all of the victims
except for Ms. Powell. Hers is just the first one. So make sure you make that
distinction as you're looking through these charges. And the transferred intent,
which | have already mentioned, the attack on the group is the attack on all, as
long as you have the intent to hit at least once, whether it's Allen in front,
Washington in the back or whoever else or Kevin inside.

Attempt murder, our Counts 1 through 8, and most of the discussion
now for the Defendant’s mental state will relate to attempt murder because the
voluntary intoxication instruction specifically mention attempt murder. These are
Allen Burse, Anneesah Franklin, Anyla Hoye, because even though they’re hit,
they can still be charged -- he can still be charged with their attempt murder, even
though there are also charges to battery. Same with the others, assault and
attempt murder, he can be charged with both. You can find him guilty of both.

Washington Thompson, who was standing at the door greeting
people, Marquetta Jenkins, who was speaking with Anneesah, Rahmeka Adams,
who just testified, Ms. Powell and Ms. Trass. You saw the victims listed for attempt
murder. There we go.

So an attempt murder, what is it? “Performing an act or acts which
tend but fail to kill a human being, when such acts are done with express malice,
which is defined as the deliberate intention to kill,” which makes sense. Attempt
murder, you've got to be trying to kill somebody if you can be convicted of attempt
murder. So express malice is the intentional attempt to kill another human being
without legal cause, without there being a defense of “| was trying to defend
myself.” Then it's not attempt murder or with what the law considers adequate

provocation.
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So when you consider the intent here, the Instruction Number 20 on
intent also talks about motive. It says, “Don’t confuse motive with intent.” The
intent here is the specific intent to kill another human being. The motive is
something that, obviously, motivates somebody to do something. When you
consider motive here, that may arise from anger, hatred, revenge, ill will, spite,
grudge toward the person who was attempted to be killed. And it that case -- |
highlight those in yellow for my benefit so | remember what to say when | see
them. But we have those in this case.

When you're looking at the car driving at these people into the
church, was this act which tended but failed to kill? Yes. If somebody had a hurt
leg and they couldn’t get out of the way fast enough, they would’'ve been run over.
They, in all likelihood, unless they were lucky, would have been Killed.

Now we have to look at what was the Defendant’s intent. It's a
straightforward case. It's not a whodunit. It's not even a question really of what
was done. People were almost killed. That's attempt murder as long as he has
that intent. People were in reasonable apprehension of immediately bodily harm,
assault, and the car and the Defendant entered the building, burglary. As long as
he had that intent.

Oh, there was -- a lot of the questions we asked people was a
moment incoherent drunk, (indiscernible) people, getting into the Defendant’s
state, or lack thereof, of intoxication. So when you consider the voluntary
intoxication instructions, the real question whether this Defendant formulated the
intent to Kill; for assault, whether he wanted to place these people in fear of being
harmed, and for the burglary, either one.

So the first thing to consider was, was he even intoxicated? And

11-
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what's the only evidence that alcohol was involved? He smelled of alcohol. We
asked every witness, and | think almost everyone said, he smelled of alcohol. But
when we asked them to describe whether there was something else about his
actions or their observations that tipped them off that alcohol could’'ve been
involved, they said, if it weren't for the smell -- | think about three of the witnesses
said, if it weren’t for the smell, | would’'ve never have known because | didn’t see it.

On intoxication, if the Defendant had the capacity to form the intent
to kill and conceived it and acts upon it, it is not a defense of the crime of attempt
murder that he was intoxicated, that people could smell alcohol.

Now we’re going to look at whether he could formulate this intent.
Kevin Madden, Allen Burse, Washington Thompson -- I'm falling
behind -- Marquetta Jenkins, Anneesah Franklin, Craig Hutton, Tiffany Trass, they
all testified the Defendant could express himself. When he spoke, they could
understand his words, and they made sense together. The time that Tiffany said
he seemed a bit -- or said -- and the testimony was read into the record. She didn't
say he was incoherent. She said some of things he said were incoherent. |
couldn’t hear very well what he was saying.

That was the testimony that was read in from the prior hearing. And
when she testified, she said, no, he wasn’t incoherent walking by mumbling to
himself about the Easter bunny. He could walk under his own power. He had no
difficulty driving. They could smell alcohol, but the Defendant was coherent. He
was just upset.

Allen felt that at first, when he came upon the scene, the Defendant
didn’t seem to understand what we were saying because we're asking him to

leave, and he’s not leaving. He's talking about wanting to see his daughter,
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wanting his daughter pray for him. So for him, that was like, this guy’s just not
getting it, because he didn’'t know any of the back story, that that man’s daughter --
this man’s daughter -- had gone up to Assistant Pastor Kevin and said, you gotta
get him outta here. I'm terrified. Get him to leave. So that's why they start to, you
know, make efforts to say, okay, sir, you need to leave.

Allen said in the prior testimony that he was mumbling, wasn't
asked to explain that. He was asked to explain it here. Said he was talking softly
to himself as | was walking him to his car in the Arm Bar, but | could hear him
because | was close to him. And then Tiffany, which | already explained, it was
incoherent to her because she couldn’t hear what he was saying.

So what is this not? When we're talking about intoxication, this is
not somebody driving Las Vegas Boulevard, sloppy drunk, passing out or just not
having control of their faculties. The wheel turns, they veer off the road, almost hit
a group of people waiting at a bus stop and then smashing into a building behind it.
That one wouldn’t be charged with assault with a deadly weapon because that
person hadn't -- didn’t have any voluntary action of driving off the road and saying,
oh, | hate this group of people. Let me try to get them.

That's not what we have here, the option to the point where they have
no idea of how they even got there. That person wouldn’t be charged with assault
with a deadly weapon, who not and did not form the intent to leave the roadway, to
hit a person who's standing on the side of the road.

So if we were to look at this case in a little vacuum, think of it is like
the center of a bull's-eye because that car actually, you know, hit a bull’s-eye.
Look just at that middle circle and you think, gosh, this car hit this building like Ms.

Powell who hit her knees right after and praying for the guy in that car, how could
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somebody run into our church? Please help him. Your first thought is, that guy
was trying to hit people. It was just at that moment right there knowing nothing
else.

Let's take some steps back and see what we know about what was
going on in that moment right there. First of all -- let us blow that up -- the tire
marks; that the officer said on that curve, it's accelerating, and even Rahmeka on
the stand here, she explained it the same way, even though she hasn’t gone to any
traffic investigations. As it's making the turn, she could hear the tires like going
(audible noise) because it's accelerating on the curve. And even after he hits the
building, the tires are still spinning, leaving the dust on the ground, trying to get in
that building. He really wanted to get in, and he’s not sitting there unconscious for
-- just down on the pedal because she said she saw him looking and turning,
Rahmeka Adams. Allen Burse saw him looking at them. And I'll get back to this in
a minute.

But when they go to get him off the wheel, he's still fighting to put it
in gear. Tire marks, right in, just a straight path. My lines aren’t perfectly straight
in, but there’s no like weaving or smashing other cars in the way in like he’'s not in
control of the car.

Let's take another step back, learn more of the story of what's going
on here. The Defendant is first asked to leave after his daughter had frantically
gone to Pastor -- Assistant Pastor Kevin, just get him to leave, please. She's
afraid. He was asked to leave once, which takes some coaxing, but he goes to get
in his car. He drives around the other side and parks, goes back in the church.

This time Kevin's like, no, we're not going to have it this time. We

asked you to leave once. So he puts his hands on him and walks him out, where
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Allen takes over and he’s physically escorted to his car a second time. And with
each encounter with the Defendant, the witnesses describe him as getting more
and more agitated, getting a little bit louder, demanding to see his daughter.

When you look at where he hit, he could’ve hit anywhere on that
building, but it happens to hit those double doors, and the location where he had
just been brought out, knowing that there's 10 to 15 people standing even inside
and the whole group of people standing outside, he just walked through those
people. It's not like he didn’t know what was in there.

Allen Burse, he gets in his car, and my intent -- and my intuition told
me not to take my eyes off that car. | just felt like something was going to happen.
And when | had asked him -- he testified something similar to that at the prior
hearing, right? He said yes. Did the Defendant blurt something out right after you
said this? It wasn't just a blurt. He yelled it out from what Allen testified to. He
yelled out in the courtroom. He almost broke my damn arm. That's why -- that's
why something was about to just happen. He shouted it out at the prior hearing.
He was still angry about what happened a month ago. When he's sitting in the
courtroom hearing about it happening again, he was still angry. So do you think he
didn’'t remember what was going on? Do you think he wasn't thinking about being
upset with these people, where a month later he's still -- because he almost broke
my arm, that's why. That's why | wanted to hit you, Allen.

And the key player here, as we take another step back, is the
Defendant’s daughter, Samira Grove, the Defendant -- Defendant demanding over
and over, | need to see my daughter. He’s terrified, trying to get out of there.
They're trying to escort him out, which is why he’s even there in the first place.

He's getting increasingly agitated as he's denied. How does she react to his being
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there? Hysterical, very afraid and the reason he's told to leave in the first place.

And she left the property after even being told, hey, | -- by Craig,
hey, | just told your dad to leave. He went around the building, so | think he's
gone. You can go back in and enjoy things. She’s like, No way, Jose, I'm out. Got
In her car and drove away.

MR. POSIN: Your Honor, | don’t think the evidence showed that.

MR. SCOW: He didn’t say “I'm out.” | was paraphrasing.

MR. POSIN: | don't think that it showed that she drove away
(indiscernible) she drove away.

THE COURT: Well --

MR. SCOW: Craig testified --

THE COURT: The jury will rely on their own recollection.
BY MR. SCOW:

If you'll recall, what we say is in evidence. There’s an instruction
that says that. We kind of just recite the evidence to bring it back to your memory
as we go through these laws and instructions. You'll remember that Craig Hutton
testified as he was on that back side of the church after the Defendant just drove
around the corner, she came running out, still pretty upset. He's like, hey, he's
gone. He just drove -- | told him to leave. And she said, I'm still leaving. Got in
her car, and he said she exited on Las Vegas Boulevard, and the path that he took
was basically the same one that she went. She went to the street, walked over
after she had left, and he ended up back at the other side of the building and saw
the car, plowed into the church.

So maybe the most revealing evidence is we take a final step back

and get the whole bull’'s-eye here, the whole story. What was the Defendant
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saying immediately after driving at all the people and smashing his car into the
church? And it gives us some insight into the state of the mind of the Defendant,
whether he could formulate an intent to kill, if he could formulate an intent to scare
people, place them in reasonable apprehensive of harm.

As Washington Thompson is standing there next to the door, trying
to keep it shut so the Defendant wouldn’t get out, as Allen is wrestling with him
inside, the Defendant looks at him and says, You're next, and Washington’s like,
what’s that all about? | didn’t even -- | haven’t done anything to you today. Waell,
you're next. And what else could he mean by that after just ramming his car into
the church?

Kevin, the Defendant was yelling, I'm going to kill all you
motherf'ers. And Craig, the Defendant was threatening to kill everyone or anyone
who was making threats to kill. And that’s in the few seconds after he'd just drove
through a group of people and plowed his car into the church. Still talking about,
I'm going to kill you guys.

What do you think was going through his mind just before? Was it a
blank zombie mind from alcohol because people could smell it? Because
somebody said at one time he mumbled or sounded incoherent to me? Because
he didn’t seem to understand that we just wanted him to leave.

It's a burglary. It's an intent to commit a battery or an assault or to
Kill someone. Assault, intentionally placing another in reasonable apprehension of
immediate bodily harm. Attempt murder, intent to kill another person.

Statements immediately after, his reaction to Allen Burse testifying
at that prior hearing all show that the Defendant had this intent. He was angry.

Maybe the alcohol just gave him a little extra courage to do something that
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somebody otherwise wouldn’t normally do; broke down his barriers of, you know,
society, societal norms. Breaks those down and makes them more likely to lash
out in his angry, which is what happened.

In this case the evidence establishes that the Defendant is guilty
also of burglary, a thief intent crime, burglary, assault with a deadly weapon,
attempt murder with a deadly weapon. And based on the Defendant’s action that
he formulated in his own mind and acted upon, I'm going to ask that you find him
guilty of all the charges because he needs to be held accountable for what he did,
the terror that he put these people through.

He didn't -- he didn’t break anybody’s neck. Thank goodness. Or
anybody’s back. Everybody can walk and move about after this, but that doesn’t
make it any less that he was trying to kill those people, assault them and inflict as
much damage as he could because they wouldn’t let him in that church. Do justice
here, find him guilty. Thank you.

THE COURT: Thank you.

MR. POSIN: It goes against the grain as a defense attorney to agree with
anything the prosecution would've said. | think Mr. Scow was actually -- summed
up pretty well what the issues are, and | think we actually do agree on the point
that we're dealing with here, that is, we're not disputing who was there. Mr.
Hickman was there. He was driving that car that day. There’s no dispute about
that. The issue is, what was his intent -- intent.

His intent -- again, we -- as Mr. Scow has said, intent is a different
thing for different crimes that are charged here. We have a different intent that
we're looking at for the battery, the burglary, the attempt murder, and the Judge’s

read you these instructions. It talks about general intent crimes, specific intent
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crimes, and | thought | was going to have to explain that a little more than |
probably will because | think he's actually told you a little bit about the different
between what those things are.

And when you first heard the Judge talking about that, I'm sure a lot
of that was just sounding like -- you know, just what does all of this stuff mean?
Because we as lawyers, we hear all that legal jargon all the time, and we're used to
it, and you guys aren't.

Remember when we first started and | was giving my opening
statement or even before that when we were talking to you guys as potential jurors
still, | was asking, you know, can you really listen and listen to the Judge’s
instructions about what the law is and follow those instructions. There was a
potential juror who is no longer an actual juror, who -- you know, his attitude-- he
was an ex-police officer. His attitude was, well, once -- once the case is presented
to the D.A., well, you know, the work is done. | just -- cops brought it to the D.A.;
then the work is done.

| think the prosecutors and | probably agree, no, that's just the
beginning of the interesting part. This is the interesting part. The part that you're
involved in is really the interesting part, seeing how those facts apply to the law
that the Judge is giving you and coming to a reasonable analysis as to each and
every one -- not just of the crimes charged, but each of the elements of the crimes
that are charged, each and every element of each of the crimes charged.

And we've got a complicated morass of -- of crimes where several
of the crimes, as you'll see -- you're going to see a verdict where there are
alternate versions you can give. You can find the Defendant guilty of one part, two

parts, part one and part two, part one and part three, part one -- only -- none of
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them, all of them. You're going to have to go through that, and it is important that
you go through each and every one of those counts and analyze what was Mr.
Hickman’s intent.

Now, there are options other than the ones that have been
presented to you by the State as to what that intent was. They're trying to say that
his intent was either, | have the specific intent to actually cause the death of these
individuals. Now that's -- that is what you have to find for the attempt murder. Or
he was so drunk, he -- that's why | objected. He was so drunk that he couldn’t
even formulate such an intent.

Now, I'm not going to argue that he was so drunk that he couldn’t
formulate that intent. I'm arguing that he didn’t, and his intoxication is one element
for you to look at in deciding what his intent -- what his true intent was. And | think
his true intent can be seen by the course of events that led up to this.

He went in. He asked for his daughter. They weren’t going to let
him see his daughter. He was insistent. He asked over and over and over for his
daughter. He wanted to see his daughter. He started out jolly; he was asking for
his daughter. Then he became angrier and angrier. He wanted to see his
daughter. He was escorted out of the place once. He wanted to see his daughter.
He came back in. Gets escorted out again, this time with a little more force. It's
clear to him that he's not going to go in voluntarily again just on foot. So what was
his intent when he drove that car into -- into the building? And counsel used an
interesting word, bull's-eye.

Now, in their eye, the fact that there was a direct line from that car
into the church, that's somehow shows his intent to kill. | think far from it. | think

what that shows, his intent at that point looks to me like whatever way it was going
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to take, he was going to go back into that church to see his daughter. Now, was
that a smart thing -- smart way to do it? A safe way to do it? No. Was that a
reckless way to do it? Yeah, that was pretty reckless. And if we were sitting here
dealing with a crime of reckless driving, there would be other issues. Maybe you'd
have different considerations, a different analysis of what intent you are looking at
or lack of intent.

If we were sitting here dealing with what was initially charged by the
officer, driving under the influence, then we would have -- would’'ve had different
intent issues. But you're dealing with his intent as charged in these instructions,
and specifically, let’s talk about the attempt murder, his intent to Kill.

Was it his intent to Kkill or was it his intent to just get into that
building? We knew that there were three big, strong men at least that we're going
to escort him out, keep him out if he went in on foot, and he was just going to go in
in his car. Reckless? Maybe. That's not the crime that you're dealing with. DUI?
Again, maybe. That's not the crime you're dealing with. Was it the kind of reckless
act that would give rise to some civil liability if somebody was suing him? Maybe.
But that's not the issue here. The issue here is was he planning; did he formulate
the intent to Kill people? Saying, I'm going to do this in order to kill people. | want
to kill people. If that's what you find, then find him guilty, but that's not what the
evidence shows. The evidence shows that the intent he had was to get to his
daughter.

So where does the intoxication come in? Does it come in that he
was so drunk, he didn't know where he was driving? No, that's not what I'm
arguing. Does it come in that he was so drunk, that he couldn’t even begin to

formulate that intent? That he was unable to decide, | want to kill somebody?
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That's not what I'm arguing either. Did it come in on the basis that he wasn't
making sound decisions; that when he did come up with an intent, and that intent
was, I'm going after my daughter, and I'm driving my car in that building if that's
what it's going to take? But he didn't think, oh, there are people in the way, I'm
going to hurt them. Well, you know, if that's what he was thinking, that was pretty
reckless, but that wasn’t an intent to kill. That was not the intent to Kill.

The facts that have been shown here -- you know, as counsel has
said, there's not really too much dispute about what the facts were. What you have
to do is look into this man’s mind. And how do you do that? You have to take the
facts that have been presented by the prosecution, and then you have to look at
the instructions, and you have to look specifically at what every defense attorney in
every case talks about, which is the reasonable doubt instruction. You have to
think, well, why -- maybe, you know -- | don’'t know. Maybe he had this intent.
Maybe he had that intent.

If you think that maybe he had the intent to kill people -- I'm arguing
that you couldn’t even begin to think that he even maybe had the intent to Kill
people. I'm arguing that the intent that was shown here was to go get his
daughter. Then let's say you disagree with that. You think, yeah, | can see -- | can
see the State’s argument. | can see where, maybe he was, maybe he was so
mad, so irritated with these people, that he actually decided, | want to kill them.

I've forgotten about my daughter now. Who cares about her? [ just -- my new plan
is I'm going to kill some people, and this is how I'm going to do it. Let’s say that's --
you think that the evidence gives that as one possibility. And let's say you look at

what I'm saying, arguing here, that | want to go get my daughter, and you say, well,

that's another possibility, and you say, | don’'t know, those both seem like
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possibilities. Then what do you do? This is not a situation where you just kind of
look, well, | dont know, ['ll just pick the one way, it could go the other way, we'll go
here.

Again, you go back to the Judge’s instructions and some of the
basic principles of law that we have. It's not just any old instruction. | mean, none
of these are just any old instructions. These are all very important, and we
discussed them and agreed on them, and the Judge gave them careful
consideration, and they are the law.

But the proof beyond a reasonable doubt and the fact that -- who
has the burden of proof, the State? What that means is that if you're looking at two
possibilities and you're weighing them, with any kind of trial you find a defendant
not guilty -- now, not guilty, you're not saying, I'm deciding guilty or innocent. You
notice the word is not innocent, it's not guilty. Not guilty means not proved beyond
a reasonable doubt by the State.

They've presented their case. They see it one way. They're
arguing it one way. I'm arguing it another way. If you, when you go back and
deliberate, think that my argument even is a matter that you think could be
possible, then you think, is -- okay, if it could be possible, is that -- do | then have a
doubt based on that analysis as to whether their argument is right? You may even
think, well, more likely than not their argument is right. | kind of like their argument
better than Mr. Posin’s argument, | don’t know, it just seems more likely he really
did forget about his daughter and was trying to kill them, you still have to find this
man not guilty if you have a reasonable doubt, a reasonable doubt as to whether
what | might feel is the case.

Many of these witnesses had testified once before, as you heard,
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and they were going over what some of their testimony was. And | kind of focused
on the word that one of them used, which was backpedaling. Now that they
understand a little better where the Defense is going, it's -- they're kind of
downplaying the drunk think.

But every one of them admitted that they said it. Washington
Thompson said -- used the word drunk, and counsel then went back and actually
did something that -- to my mind helped us, our side, more than his, which is, his
actual testimony went from starting to say -- his initial statement in the prior
testimony was a little tipsy. Then he further clarified that to say, well, he was wet
and then finally said drunk.

Tiffany Trass used the word incoherent, and, you know, again, kind
of maybe backpedaled a little bit on that. Allen Burse said, he was mumbling and
wasn't understanding what we were saying. Again, I'm not going to argue it that he
wasn’t capable of understanding the English language and didn’t understand in
that sense. The party wasn't under exam. He wasn't taking no for an answer
about, no, you're not going to see your daughter.

Marquetta Jenkins -- Jenkins said, you could smell the alcohol as he
walked past, and then she threw another phrase even in this trial that -- that some
of you may have caught, which was, he wasn't all there. Kevin Madden said, |
smelled liquor. Craig Hutton said that the usher had told him she smelled alcohol.
He smelled alcohol. And Darren Green, who was the officer -- second officer to
testify said, he was non-responsive.

Now, again, this is not to say that he was so drunk, he couldn’t even
(indiscernible), so drunk that he couldn’t walk under his power. There was a lot of

testimony about that. Could he -- did he seem to be stumbling? Did he have to
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use assistance to walk?

But (indiscernible) can do, you heard the instruction about your
common sense comes in and can cause you to disregard the dangers of actions
that we take. People can assess that they didn't plan out when they're drunk.
They can drive when they really shouldn’t because they made a bad decision,
because they were drunk. They can do all kinds of things because the risks -- the
risks that most of us when we're sober of doing a particular course of action that
seems so obvious when we're sober somehow recede in the background when
people have too much alcohol.

Here, there was not only a risk, but an actuality of people getting
scared and injured because of what Mr. Hickman did. But was -- was that his
intent? Was that his intent? Again, there’'s the battery --

Again, I'm going to read what is stated here. The battery has a
different form of intent. It would be a lot of easier, actually, for you to find him guilty
of the battery, but was it his intent to hurt or kill people or was that just one of those
things that -- one of those risks that because of his intoxication, he didn’t look at
the way he would have that any normal or sober person normally would look and
say, | can't drive my car into the church because somebody’s going to get hurt.
Well, was that something was just kind of not a central focus of his mind.

If that's the case, then you've got to look at these intent instructions.
And, again, I'll agree with the State that may not be enough to get us past the
battery because that’s a general intent, but it sure is enough for you to find a not
guilty verdict on all of the other counts.

Then there's the burglary, of course. Let me talk about the burglary

again. Burglary, he has to have the intent -- it comes down to the intent again, but
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he has to have the intent when entering the building, structure, whatever it is, to
commit one of the crimes involved. So, again, you have to find at the time he was
entering -- I'm not even sure he had quite actually ever entered, but if you give the
State the benefit of the doubt that his body had actually entered the building at the
time, did he have that intent at the time? So we're still back to that issue of the
intent.

There are enhancements that you're going to have to look at as
well. If you agree with what I'm saying now -- of course, you never get to those
enhancements. If there was no assault, then it couldn’t have been with a deadly
weapon and it couldn’t have been with substantially bodily harm. | don’t think you
ever need to get there I'm going to talk about it a little bit anyway because even if
the State could say that they had proved it to the extent their argument is that he
committed the physical acts he did, they have not proven the enhancements.

First of all, the use of a deadly weapon, again, | credit the State with
having gone through at length with you on the PowerPoint, the elements of the
crime, the instructions that the Judge has read to you and that you're going to
have, and I'm going to want you to go back and look at those instructions.

But it's not just -- you heard me object. It's not just the object you're
using could be used as a deadly weapon. You can't just take that it could because
anything ultimately could be used. Somebody'’s fist, a chair, boots, anything could
be deadly. It has to be used in a way that it potentially will.

And as much as the State has tried to inflate what has happened
here -- I'm not trying to minimize it. Certainly, driving a car into a building and pass
into people is not a good idea. Nonetheless, you've got to remember, this was

across a parking lot. And as much, again, as the State has tried to say, oh, well, it
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was a really wide parking lot, you've seen the pictures; it was a parking lot. It was
a parking lot with spaces on one side and spaces on another side, and we could
see pretty clearly from those tires tracks and many of the witnesses, just how far
that car had come.

It wasn't going that fast. It wasn't going that fast. It wasn't going fast
enough to kill. It was going fast enough to scare people. That's not enough. It
was going fast enough to injure people, to hit people. That's not enough. It was
not going fast enough to Kill.

And, you know, the proof of the pudding there -- and this actually
goes to the other element, the bodily injury element. There was not substantial
bodily injury. Again, that was -- you know, we heard about the hurt foot, the broken
foot. When the kid came, the kid who was injured, was a nice little girl. Again, I'm
not trying to minimize what she went through. She didn’t have any basis to try to
sell you on anything, to spin it anyway. She told it like it was. And you know what
she said, she said, yeah, it was my little baby pinky toe, and it hurt that day and the
next day. I'm sorry, that is just not substantial bodily harm. So we don’t have
substantial bodily harm, we don’'t have use of a deadly weapon, and we don't have
battery, the assault, the attempt murder. I'm sorry, the -- we don't -- potentially, I'm
going to grant you, you may get to a battery. You don't have the assault, you don't
have the attempt murder. You don’t have the burglary.

So when you go back -- again, and | -- before | heard counsel, | was
going to go through some of these instructions one by one, but | think you see how
important it is, and he’s gone through with you and focused on what we do agree is
the issue, is what was his intent. His intent was not to Kill.

This is not a reckless driving case, this is not a DUI case, and you
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another room?

A No.

Q |s there a separate room for the kids while the adults go to worship
service?

A Yes.

Q Okay. And so were you in that different room with other kids while your

mom went to the worship service?
A Yes.
Q Okay. When your mom’s worship services ended, did she come get

you out of that room?

A Yes.

Q Were did you go after your mom came to get you out of that room?
A We went out in front of the church.

Q Was anybody else with you as you went to the front of the church?
A Yes.

Q Who else was with you?

A Marquetta and her daughter, Jayla.

Q What was the daughter's name again?

A Jayla.

Q Were you friends with Jayla?

A Yes.

Q Were you and Jayla talking while your mothers were talking?

A No.

Q No? You didn't talk to Jayla?

A No.

Partial Rough Draft Transcript, Day 2-85
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Q Okay. Did anything happen then while you were at the front of that
church with you mom, Kayla [sic] and Kayla’'s mother Marquette?

THE COURT: Jayla.

THE WITNESS: Yes.

Q Jayla. What happened?

A There was some bodyguards with the church. They came and they
were escorting a man outside. And he was walking to his car. He was parked right
next to our old Hundai car and then he backed up and he ran us over -- ran me over.

Q He ran you over?

A [Witness nods her head in the affirmative].

Q And you said he was parked right next to where you had actually -- your
mom had parked her car?

A Yes.

Q And so you saw when he backed up and came at you guys?

A Yes; but didn't see when he came right toward us. It was so fast |
couldn’t see.

Q It happened fast?

A Yes.

Q |s that why you got ran over?

A Yes.

Q What happened to you when that car came in and ran you over?

A | fell on the top of the car and then | fell and the car tire ran over my leg
and my foot.

Q So, after you got hit by the car did you say you had gone up on top of

the car, the hood?

Partial Rough Draft Transcript, Day 2-86
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A

Yeah, like | fell on top and then | fell back down on the ground and he

ran over my foot.

Q
A

Q
A

That's when the tire went over your foot?
Yes.
What happened when the tire went over your foot?

My mom, she went to go help me up and | couldn’t really walk, like | felt

a broken bone in my foot and | was crying.

Q
A

Q
A

Q

S0 you were crying your foot hurt?

Yes.

So, when the car first went over your foot did it hurt then too?
Yes; | felt it.

Okay. I'm going to show you some pictures. This is Exhibit 21; was

that you a couple years ago?

A

o O X O X O

church?

Yes.

And then Exhibit 22; was that your foot, the one that was hurting?
Yes.

And where was it hurting on your foot; do you remember?

It was on my little pinky toe.

On your pinky toe. Did that make it hard to walk?

Yes.

And was this -- was your foot wrapped up like this when you still at the

Yes.
So, this picture was when you were still at the church?

Yes.
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Q Did you go to see a doctor as well because your foot was hurting?

A When it first happened?

Q Sure. Right at first, did you go see a doctor?

A No -- well, yeah. We went to the hospital after that.

Q Okay. Did police show up to the church first before you actually went to
a hospital?

A Well no the Metro came.

Q Metro came?

A Yeah.

Q Okay. And after Metro came you then went to see a doctor for your
foot?

A Well no first they wrapped up my foot and then we waited a couple

minutes and they left and then a man he had to carry me to the car and then we
went to the hospital.
Q And when you went to the doctor at the hospital, did they take x-rays

and pictures of your foot --

A Yes.
Q -- to see what was wrong?
A Yes.

Q And did they put your foot in something after they had done the x-rays

and they learned what was wrong?

A No.

Q No. Did they put it in like a cast or a boot or anything like that?
A Yes.

Q What was it?
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A

It was like -- it was something like a cast, like you could take it off and

put it back on.

Q

o X O O F O P O PP O X O P

Okay. Did they give you something else to help you walk also?
Yes.

What was that?

Crutches.

How long did you have those crutches?

About two days.

A couple days. How long was your foot hurting you?
It was hurting the same day | got hit and on Monday.
So, the day it got hit was a Sunday?

Yes.

And the Monday it hurt too?

Yes.

Did you get some medicine to help the pain stop?
After -- yes.

Okay.

MR. SCOW: I'm going to pass the witness, Judge.
THE COURT: Thank you.
MR. POSIN: No questions, Your Honor.

THE COURT: Thank you. You may be excused. Before you go, let me just

tell you don't talk about your testimony with any of the other people that are

testifying in the case until it's all over and the trial’s over. All right. Thank you.

MR. SCOW: Judge, can we approach for a minute?
THE COURT: Yes.
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[Bench conference -- not recorded]
[Jury Trial, Day 1, concluded at 4:48 p.m.]

THE COURT: All right. Ladies and gentlemen, the attorneys finished a little
sooner than they had anticipated so there’s no additional withesses scheduled for
today and the trial is progressing a pace. So, we may be able to finish up this week.

So, tomorrow morning we’'ll be able to start at 9 o’clock because | don't
have a calendar and we should be able to go -- so 9 o’clock we’ll be commencing
again. | have a matter at 8:30 but we’'ll be done with that before you get here for 9
and | will see you tomorrow. And I'm going to read you the admonition.

Ladies and gentlemen, we're taking an overnight recess. Itis your
duty not to converse among yourselves or with anyone else on any subject
connected with the trial or read, watch or listen to any report of or commentary on
the trial by any person connected with the trial or by any medium of information,
including without limitation, newspaper, television, radio or internet and you are not
to form or express an opinion on any subject connected with the case until it is
finally submitted to you. We’'ll be in recess until tomorrow at nine.

[Outside the presence of the jury]

THE COURT: All right. The record will reflect that the jury has departed the
courtroom. Are there any matters outside the presence?

MR. POSIN: No, Your Honor.

MR. HAMNER: No, Your Honor.

THE COURT: Thank you. We'll be in recess till tomorrow at 9 o’clock.
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[Jury Trial, Day 2, concludes at 4:29 p.m.]

ATTEST: Pursuant to Rule 3(c)(d) of the Nevada Rules of Appellate Procedure, |
acknowledge that this is a rough draft transcript, expeditiously prepared, not
proofread, corrected, or certified to be an accurate transcript.

Licteser S/d:dx:w/
PATRICIA SLATTERY
Court Transcriber
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THURSDAY, SEPTEMBER 5, 2013 AT 9:33 A.M.

[Inside the presence of the jury]

THE COURT: Please be seated. All right.

This is the continuance of State of Nevada versus Wilburt Hickman,
case number C278699, and the record will reflect the presence of all 12 members of
the jury and the two alternates. Defendant is present with his counsel and Deputy
District Attorney prosecuting the case are present as are all officers of the Court.
Will counsel so stipulate?

MR. SCOW: Yes, Your Honor.

MR. POSIN: Yes, Your Honor.

THE COURT: Good morning. How’s my jury? Good. All right.

We'll we're going to get started. State, call our next witness.

MR. SCOW: Before we call the next witness, we have State’s proposed
Exhibit 24, the medical records for treatment of Anyla Hoye; it's the hospital. By
stipulation of the parties, we're going to move to admit 24.

THE COURT: All right.

MR. POSIN: That's correct, Your Honor.

THE COURT: All right. And, ladies and gentlemen, that means -- a
stipulation means the lawyers have agreed to the admission of these, that they're
authentic records and they’re admissible as evidence. | will admit them on the
stipulation of counsel and that means you can accept them as evidence.

MR. SCOW: Thank you, Your Honor.

THE COURT: Proceed.

MR. SCOW: Our next witness is Craig Hutton.
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CRAIG HUTTON
[having been called as a witness and being first duly sworn, testified as follows:]
THE COURT CLERK: Please be seated. If you would please state and spell
your first and last name for the record.
THE WITNESS: Craig Hutton, first name’s C-R-A-I-G, last name Hutton
H-U-T-T-O-N.
THE COURT: Please proceed.

MR. SCOW: Thank you, Your Honor.
DIRECT EXAMINATION

BY MR. SCOW:

Q Are you familiar with the New Antioch Christian Fellowship Church?

A Yes, sir.

Q Is that located at 3950 North Las Vegas Boulevard?

A Yes, sir.

Q And that’s in Las Vegas, Clark County, Nevada?

A How is it that you're familiar with that church?

A | was a member at that church for seven years.

Q  Okay. So, going back to December 18™ 2011, at that time were you
member of the New Antioch Church?

A Yes, | was.

Q So, on that day, I'm going to show you State’s Exhibit 1. If you look on
your screen there, does this depict the church there on Las Vegas Boulevard?

A Yes, sir.

Q  Okay. We're going to talk about some events from December 18"

2011; do you remember that day?
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Yes.
Were you participating in the 8 o’clock services that morning?
Yes, | was.

And this was a Sunday?

> 0 X o »

It was Sunday.

Q Do you have other roles or duties at the church or at that time did you
have other roles?

A At that time | was director of safety/security of the New Antioch
Christian Fellowship.

Q And was Allen Burse and Washington Thompson, were they members
of that security as well?

A Yes, sir.

Q Also members of the church but helped out with security?

A Yes.

Q During that 8 o’clock session that morning, did you notice anything
unusual or that stood that out to you?

A Nothing unusual that stood out until about 9:15, and we had a
gentleman come into church. He was approached by one of our sanctuary
attendants or ushers and he kind of just shrugged her off and, you know, proceeded
to sit on the front row of the church. And at that time, you know, | didn't know who
he was or what was going on. | was approached by my senior pastor to just keep
my eye on something that just didn't seem right; it was unsettling. And she asked
me to try and escort him out and | said, well, we have ten minutes of service left. I'd
rather just let it sit and I'll just keep my eye on him, and so that was the only thing

that happened at that time.
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Q Okay. Did the usher also approach you to --

A She approached me. She said that she smelled alcohol and she tried
to seat the gentleman. He was very abrasive and, you know, I'm just going to sit up
here and he just kind of took off.

Q Okay. So, after the pastor and the usher approach you, what do you do

at that point in time?

A | just kind of stood back and just kept my eye on the individual.
Q So, from then on you were --

A Focused.

Q -- to keep an eye on him?

A Yes.

Q S0, then you start keeping an eye on him. There’s about -- you said
about ten or 15 minutes left in the service?

A Yes.

Q Okay. Anything else happen during the services?

A Towards the end of the service, normally they call for anybody who
would like to be a new member. The individual raised his hand. He yelled out | do.
And so they proceeded to escort him to the back to fill out membership
documentation so | kind of followed along. At that time, he said his name was
Wilburt Hicks and, you know, he just wanted to be a member of the church, that his
daughter went there.

Q Okay. Did you -- at that time, did you know who the daughter was?

A | didn't know at that specific moment, no.

Q And the gentleman who you were keeping an eye on that identified

himself as Wilburt Hicks, do you see in the courtroom today?
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A Yes, Sir.

Q Can you point to the individual and describe the clothing that he’s
wearing --

A Right there; glasses, white shirt.

Q Okay. And is he wearing a coat or no coat?

A No coat. Older black gentleman.

MR. SCOW: Your Honor, can the record reflect identification of the
Defendant?

THE COURT: It will.
BY MR. SCOW:

Q So, up to this point in time now he went to fill out paperwork and
identified himself; what happens then?

A After that, he proceeded to go back into the sanctuary. Service was
just about over and so -- we were on the north side of the building where they do the

documentation. So, he was parking on the south side, and the only reason | knew
that is because | kind of followed him as he went out to his vehicle. | got kind of
delayed because the crowd is moving. When | got outside, the gentleman was at
this vehicle with his trunk open. He had backed in, and there’s a wall there so |
couldn’t see what he was doing and so | just kind of kept my eye on him sitting
about midway in the parking lot. At that time, Allen Burse was pulling up and |
asked him to kind of just hang out and make sure everything was okay.

Q And up to this point in time was -- what was your intention with regard
to the Defendant at this time?

A | just wanted to see to it that he left the premises.

Q And was that at the directive of the pastor?
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A The directive of senior pastor.

Q Looking at this map here, State’s Exhibit 1, can you see here the south
area, the parking lot that you were describing?

A Yes.

Q And if you rub on the screen it'll make marks. It's not the best markings
but as best you can, circle that south area.

A All right. This is south parking lot.

Q Okay. And do you see on there approximately where the Defendant’s
vehicle was parked?

A Yeah. He was approximately in between these two cars right there.

Q Okay. So when you went outside, you said that he was already at his
car?

A He was at his vehicle with his trunk open.

Q Okay. And what happens at that point in time?

A | kind of stood where | initially circle there and just kind of kept my eye
on him. At that time, Allen Burse pulls in the parking lot and | stop him and ask him
to go ahead and park and kind of just hang out, you know, ‘cause I'm not sure
what's about happen because with the gentleman and the truck, | don't know what's
going on. He closes his trunk and he proceeds to walk toward the church. And at
that time, | stop him and | ask him, you know, go ahead and leave and he said that
he wanted to see his daughter. He told me his daughter's name. And | said well
your daughter’s busy because at that time she was one of the sanctuary attendants.

Q So, when he said the name you knew that was?

A | know exactly who it was.

Q What’s her name?
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A Samira Grove.

Q S0, did he walk from the car where you had marked up there down to
the circle area you were at?

A Yes.

Q And that’s when you said it's time for you leave?

A Right. | asked him, you know, | said, hey, I've been instructed to ask
you to leave. He said that he was there to his daughter. And | said, well, you can’t
see her right now. She’s busy because we are actually in between services and
we’re trying to escort people out and get people in. It's a lot going on. He said well
what, my daughter can’t pray for me. | need my daughter to pray for me now. And
he got kind of agitated. | said well, sir, why you getting upset with me. | said all I'm
doing is what | was asked to do was to ask, you know, you get to in your vehicle and
just go ahead and leave. Right now is not a good time to see your daughter. And he
kind of stood there for a moment and he looked at me and he says okay and he got
In his car.

Q So, he walked from the circle up to this car?

A Yes; he went from the circle back to his vehicle. He got in his vehicle
and he pulled out. He made a right and went around the back side of the building,
and that’s the last | seen of his vehicle at that time.

Q Can you mark the path that he took?

A He came around the back side. There’s a fire lane back there. And
once he hit that corner on the back side of the building that was the last | saw of his
vehicle at that time.

Q Okay. So, the marking was little bit dark, but the line indicating he

drove back behind that way?
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Q

Yes.

Out of your sight?

Out of my sight.

At the time that you interacted with him, could you smell alcohol?
| did smell alcohol, yes.

Were there any other observations that you made of him that you

thought he might have been under the influence?

A

No; just, you know, the smell of alcohol is the only thing | seen. Other

than that, everything seemed normal.

Q

> 0 P o r

Q

Was he walking normally?

Walked normal, he talked normal, you know.
Drove his car normal?

When he came out and went around, yes.
You didn't see much of it but what you saw?
What | saw.

So, at the point now where he drove around the back of the church, are

you still in that circle area there?

A

I’'m kind of in the circle are and I'm beginning to walk. There’s a door

kind of right here. You can see that little mark right there. So, I'm headed back

there and at that time Samira comes out, his daughter, comes out and she’s kind of

a little flustered and, you know, | said, hey, it's okay. You don't have to leave. | said

your dad to go ahead and go, you know, and she was like, no, | got to go, | got to

go. And then she kind of came out and got in her vehicle and she went out of the

parking here onto Las Vegas Boulevard.

Q

From this side of the parking lot?
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A She kind of went this way and then on to Las Vegas Boulevard.

Q So, describe her demeanor?

A Like | said, she just seemed very upset and kind of, you know, nervous
almost to a degree, you know, she was just like, no, | got to go, | got to go now. |
got to get out of here. | didn't know what it was about.

Q Was that even after you had told her that --

A | said, yeah, | got to him to leave. You don't have to go. She said, no, |
got to get out of here now, | got to go, and she took off.

Q What did you do after she drove out of the area?

A Okay. After she drove out, | kind of stood there for a moment and, you
know, something said go to the other side of the building, north of the side of the
building. So, I kind -- from the circle and almost in the path that Samira drove, |
came across but | cut through this -- like these bushes here. So, | kind of cut through
along the wall and | came out right under this awning.

Q That’s were you’re pointing right in there?

Right; under that awning. And so | turned like right there.
S0, you came across here and turned this corner?
Yes.

What do you observe when you do that?

> 0 o »

What | see is | see almost like a green/pearl colored Cadillac inside the
doorway, right about there.

Q So, you’re pointing right in here?

A Right.

Q Okay. I’'m going to show you State’s Exhibit 6 and ask you if you

recognize this?
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A
Q

Yes, sir. That's the scene that | seen.

Now if you hit the bottom left of your screen it'll clear those markings.

S0, when you come around the corner from the west side of the building --

A
Q
A

Q
A

Yes.

-- this is the scene that you observe as you're coming down?

Yes, sir.

What other observations do you make as you're coming up there?

Once | see this, | kind of take off into a sprint to get down there and see

what's going on. As | walk up on the vehicle, there’s a couple ministers and pastors

they're looking all under the car screaming, where’s the baby at, where’s the baby.

And so not knowing what's going on, | look in the vehicle and, again, | see the

gentleman there. He’s trying to put the car back in gear, and on the driver’s side

Allen Burse is trying to lay on the gentleman to keep him from moving the car and

trying to basically detain him. And then | don't recall who but somebody reached

their arm in and just turned the car off because it's clear that he was trying to move

the vehicle.

Q

o o O F

A

Did you hear the engine?

The engine was running when | walked up.

Was it revving or was it in idle?

No, it was revving.

And you saw the Defendant messing the gears?

Trying to reach for the gearshift. But like | said, Allen Burse was trying

to lay on top of him and, you know, just trying to keep him from doing that. And like |

said, somebody came in from the passenger side and just turned the car off.

Q

Do you hear the Defendant say anything while this was going on?
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A He's just -- at that time, no. He was just kind of yelling. Everybody’s
yelling, you know. There’s a lot being said so -- to determine who was saying what
at that time though.

Q And the scene outside of the car; what was that like?

A The scene outside the car was people running around looking for this
child, you know. As | looked under the car | did see a child’s shoe. So, again, kind
of concerned. Everybody was trying to find the child, and then they found the child
inside one of the pastor’s office. They got her inside there.

Q So, when you passed the Defendant to leave from the other side of the
parking lot, describe his demeanor; how was he acting at that time that you're
asking him to leave?

A Okay. When | initially asked him to leave he was very agitated. He
demanded to see his daughter now. He wanted his daughter to pray for him right
now, and like | explained to him, she was tied up; she was doing something else and
that they wanted him to leave.

Q So, a couple minutes after that confrontation --

A I'd say it lasted a good minute, minute and a half that we kind of went
back and forth. | finally asked him, why are you getting upset with me. I'm just
doing what I'm asked to do.

Q And then within a few minutes after that, you go around the other side
and see him in his car --

A Probably within three to four minutes.

Q -- and ran into those doors there?

A Well the car was in the door. | didn't see the car go in, but the car was

in the door.
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Q That’'s where it ended up?

A Right.

Q About how long does the process take of Allen holding the Defendant in
the car and turning the car off?

A By the time the car got turned off, I'd say it was about a minute or so
after | got there. At that time, Allen was holding him down and he asked somebody
to go his car and get some handcuffs and then he put handcuffs on him.

Q Did the Defendant make any statements at that time?

A After he was handcuffed, he was just kind of yelling and screaming and
he said, I'll kill everybody in here or something to that effect because it kind of set
me back. And | thought, man, you did all of this and you still just, you know, you're
handcuffed and everything and now you're still trying to go and on; you know, it was
my fault. It's just like wow.

Q Were you still there when the police arrived on the scene?

A Yes, sir.

Q Was the Defendant still in the car being held down by security
members?

A No; by the time the police came the fire department or paramedics had
came and they had got the gentleman out of the vehicle.

Q And where did they put him?

A They set him on a stretcher and | believe they put him in the back of the
ambulance, and then at that time, the police were doing their investigation and
talking and going back and forth.

Q When the ambulance got there and the Defendant’s being pulled out of

the car, describe him at that time?
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A

Actually when the ambulance came -- | don't know how it happened --

but he -- somehow the door ended up opening up and he jumped out of the car right

as the ambulance -- the paramedic was walking up. | believe it was actually the fire

department because | remember seeing his shirt saying the fire department. And he

kind of walked up and they started looking at him.

> 0 X 0O

Q

S0, the Defendant jumped up out of the car?

Yeah. He jumped out of the car on the passenger side.
Was he still agitated at that point?

He was still agitated, yes.

So based on your observations from beginning to end, could you tell

that alcohol was involved?

A

o O O P O

Other than the odor, no.

His actions didn't clue anything out to you?
No.

The way he spoke or the way he --

No, not at all.

It was just the smell?

Just the smell.

So, if not for the smell --

MR. POSIN: Objection; leading.

MR. SCOW: | was going to ask what was your observations have been.

THE COURT: All right. Overruled.

THE WITNESS: | just thought it was just an agitated gentleman, you know.

Without the smell of alcohol, | wouldn’t have thought anything other than he was just

there.
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MR. SCOW: Court’s brief indulgence. I'll pass the witness.

THE COURT: Cross.

MR. POSIN: | have no questions for this witness, Your Honor.

THE COURT: Thank you. May this witness be excused?

MR. SCOW: Yes, Your Honor. Thank you.

THE COURT: Thank you very much for your testimony.

THE WITNESS: Thank you, ma’am.

THE COURT: And if you would please not discuss your testimony with any
other witnesses in the trial till it's over?

THE WITNESS: Yes, ma'am.

THE COURT: Thank you.

MR. HAMNER: The State’s going to call Tiffany Trass next, Your Honor.

TIFFANY TRASS
[having been called as a witness and being first duly sworn, testified as follows:]

THE COURT CLERK: Please be seated. If you would state and spell your
first and last name for the record, please.

THE WITNESS: Tiffany, T-I-F-F-A-N-Y, Trass, T-R-A-S-S.

THE COURT: Thank you. Proceed, please.

DIRECT EXAMINATION

BY MR. HAMNER:

Q Thank you, Your Honor. Ms. Trass, are you familiar with the New
Antioch Christian Fellowship Church?

A Yes.

Q How do you know about that?

A I've been a member there for about six years.
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Q Okay. Were you at that church on December 18, 2011?

A Yes.

Q | want to turn your attention to about the 8 a.m. service; do you
remember being at that service?

A Yes, | was.

Q Do you remember observing anything in particular at least at the
beginning of the session?

A At the beginning of the service?

Q Yeah.

A No; just normal.

Q Do you see any individual here in the courtroom right now that was at
New Antioch Christian Church that time in the morning -- around that time in the
morning?

A Yes.

Q Sorry about that. | apologize. Do you see anybody here in the
courtroom today that was with your or at least was there at the church around that
time in the morning?

A Yes; at the end of services.

Q Okay. Why don't you point out, Ms. Trass, who that individual is, what
they're wearing, any article of clothing; where they are in the courtroom?

They're sitting over there with the white long sleeved shirt on.
And you're saying they.
He’s sitting there.

Okay. Is he wearing a coat or not a coat?

> o oo r

No, not wearing a jacket.
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MR. HAMNER: Okay. Let the record reflect the witness identified the
Defendant, Wilburt Hickman.

THE COURT: It will.
BY MR. HAMNER:

Q Thank you, Your Honor. Now when you saw him you said you noticed
him at -- near the end of service?

A Yes.

Q Was there anything really remarkable about how he was moving around
at church when you first saw him

A It was just -- when he came in he was trying to walk in the front while
the pastor was speaking.

Q So, what jumped out of you was that he kind of wanted to walk all the
way up front?

MR. POSIN: Objection; leading.

THE COURT: Sustained.
BY MR. HAMNER:

Q That’s what stood out in your mind?

A Yes.

Q Now when you -- what did you do after the service was over; what were
you doing at that point?

A At the end of service?

Q Yeah.

A | went to sell -- we were having our ten year gala the following January
and | was standing out in the foyer to sell tickets so people can purchase themfor

the gala.
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Q Okay. 3o, explain to the jury a little bit. You were standing in the foyer.
What's at one end of the foyer and what's at the other end of the foyer?

A If you're standing in the foyer, one side is the entrance to the sanctuary
and then the other side is the exit -- entrance and exit to the church.

Q Okay. So, one is the main entrance and the other one is where you
have your prayer services?

A Yes.

Q Okay. Where are you in the foyer?

A | was standing against the wall in between the door -- the front door and
the sanctuary behind a long table facing -- if you look where | facing towards the
pastor’s office and where we sell our [indiscernible].

Q About how many people are kind of in the foyer around that time?

A A lot of people. It was like -- we were going in between 8 and 10
o'clock service so people were leaving as well as people coming into service.

Q Probably a good time to sell tickets?

A Yes.

Q Okay. Do you notice the Defendant around the time that you're sitting
out in that foyer?

A No, | didn't see him in the foyer.

Q Okay. When is the next time you saw the Defendant?

A