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Attorneys for Defendant
Sunrise Hospital and Medical Center, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
TIFFANI D. HURST and BRIAN CASE NO. A616728
ABBINGTON, jointly and on behalf of their | DEPT NO. XXIV

minor child, MAYROSE LILI-ABBINGTON
HURST, |

Plaintiffs,
Vs.
SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC, MARTIN BLAHNICK,
M.D., ALT PIROOZI, M.D., RALPH CONTI,
M.D. and FOOTHILL PEDIATRICS LLC,

Defendants.

DEFENDANT SUNRISE HOSPITAL AND MEDICAL CENTER, LLC’S
OPPOSITION TO PLAINTIFFS’ MOTION IN LIMINE NO. 2:
EXCLUDE DR. CONTI’S SETTLEMENT FROM TRIAL

COMES NOW, Defendant SUNRISE HOSPITAL AND MEDICAL CENTER, LLC
(hereinafter “Sunrise Hospital”), by and through its attorneys, HALL PRANGLE &
SCHOONVELD, LLC, and hereby opposes Plaintiffs’ Motion in Limine No. 2: Exclude Dr.

Conti’s Settlement at Trial.
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This Opposition is made and based upon the papers and pleadings on file herein, the
points and authorities attached hereto and such argument of counsel which may be adduced at
the time of hearing such Motion.

DATED this 9™ day of December, 2013.

HALL PRANGLE & SCHOONVELD, LLC

KENNETH M. WEBSTER, ESQ.

Nevada Bar No. 7205

JONQUIL L. WHITEHEAD, ESQ.

Nevada Bar No. 10783

HALL PRANGLE & SCHOONVELD, LLC
1160 North Town Center Drive, Suite 200
Las Vegas, NV 89144

Attorneys for Defendant

Sunrise Hospital and Medical Center, LLC

POINTS AND AUTHORITIES

I.

INTRODUCTION

This case arises from claims of medical malpractice against defendants alleged to have
occurred at Sunrise Hospital. Plaintiffs settled and dismissed Defendant Dr. Conti. It is
stipulated and agreed that Sunrise Hospital will not mention the settlement with Dr. Conti before
the jury. However, Sunrise Hospital files this limited opposition as to Plaintiffs’ arguments that
(1) fault not be apportioned to Dr. Conti and (2) introduction of evidence as to Plaintiffs’

damages.
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IL.

LEGAL ARGUMENT

A, Defendant Dr. Conti should be Included on the Jury Verdict Form Pursuant
to NRS 41A.04S.

Under NRS 41A._045(1), "each defendant is liable to the plaintiff for economic damages
and noneconomic damages severally only, and not jointly, for that portion of the judgment which
represents the percentage of negligence attributable to the defendant." This statute was "intended
to abrogate joint and several liability of a provider of health care in an action for injury or death
against the provider of health care based upon professional negligence." NRS 41A.045(2). Thus
the remaining defendants in this action can only be found liable "for that portion of the judgment
which represents the percentage of negligence attributable to [them]." Id. Accordingly; it makes
no difference whether Dr. Conti is currently a party to this case or not. Defendants are not liable
for any percentage of negligence that is attributable to Dr. Conti. Therefore, NRS 41A.045
abrogated joint liability in medical malpractice actions, leaving defendants liable to plaintiffs
severally only, not jointly.

Moreover, California Courts also ruled that Defendants can point blame at a non-
Defendant and that it is appropriate to add a non-Defendant to a verdict form so that the jury can|
apportion fault to the non-Defendant. Wilson v. Ritto, 105 Cal.App.-4th 361, 129 Cal.Rptr.2d 336
(2003). In Wilson, the defendant physician sought to show that one of plaintiff’s subsequent
medical treaters was also responsible for plaintiff’s injuries. /d. The defendant physician also
sought to have the subsequent medical treater added to the jury verdict form as an additional
tortfeasor to whom the jury could apportion a percentage of fault. /d at 340. The applicable
California statutes provided for several liability of the defendant, similar to NRS 41A.045. Id.

Using the fact that several liability applied to defendants in the case, the court ruled that court
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could consider “other joint tortfeasors degree of fault” and that damages could be apportioned to
a non-party tortfeasor.

Although not authoritative, District Courts in Nevada have agreed to permit a settled and
dismissed co-defendant on the verdict form for the jury to allocate fault. In Barton v. Lloyd,
M.D., et al., Case Number CV08 02832, a co-defendant physician settled with plaintiffs prior to
trial. The District Court permitted the settling defendant to be on the verdict form and for fault
to be allocated to this defendant by the jury. See Verdict Form, attached hereto as Exhibit A.

As in Wilson and Barton, despite the fact that Dr. Conti settled and is no longer a party to
this case, Defendants should be able to argue his degree of fault and to include him on the verdict
form so that the jury can apportion his percentage of negligence in this action under NRS
41A.045.

B. Defendants should be Permitted to Cross Examine Plaintiffs and Plaintiffs’

Experts as to the Actual Costs of Items Purchased with Dr. Conti’s
Settlement,

Plaintiffs agree that Defendants are entitled to an offset of the jury award for the
settlement amount from Dr. Conti. However, Plaintiffs argue they should be entitled to present
the full amount of damages to the jury and not be forced to reduce from this total the items and
bills purchased and paid through Dr. Conti’s settlement.

Defendants agree they are entitled to an offset from Dr. Conti’s settlement. Moreover,
Defendants are entitled to cross examine Plaintiffs’ witnesses on the actual costs of any of the
items purchased and paid with the settlement funds. Further, if Plaintiffs intend to claim, for
example, the cost of the handicap-accessible car as damages, the actﬁal cost of this item,
including receipts and invoices, must be supplemented pursuant to NRCP 16.1. In essence,

Plaintiffs cannot argue to the jury an imaginary sum for purchasing items that have been
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purchased. These items are no longer “future estimates”, but are a sum certain. Even had
Plaintiffs not settled with Dr. Conti, purchased these items on their own, then tried to claim them|
as damages at trial, NRCP 16.1 requires Plaiﬁtiffs supplement and Defendants have the ability to
cross examine on those items.

Therefore, the receipts for all items and/or services purchased with the settlement funds
should be supplemented pursuant to NRCP 16.1. Defendants are entitled to cross examine
Plaintiffs and Plaintiffs’ experts regarding the actual costs for these items. Although, Sunrise

Hospital agrees not to mention these items were purchased with settlement proceeds, this is the
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fairest and most accurate method to present this evidence to the jury.
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CONCLUSION

Based on the foregoing, Sunrise Hospital respectfully requests this Court Order that
Plaintiffs’ Motion in Limine No. 2: Exclude Dr. Conti’s Settlement From Trial be denied as to
the verdict form, granted as to mention of the settlement to the jury, and granted in part as to
permitting an offset of Dr. Conti’s settlement, requiring Plaintiffs’ produce receipts and bills for
any and all items Plaintiffs intend to claim as damages that have been purchased, and permitting

Defendants to cross examine Plaintiffs and their expérts as to these items.
DATED this 9™ day of December, 2013.

HALL PRANGLE & SCHOONVELD, LLC

KENNETH M. WEBSTER, ESQ.

Nevada Bar No. 7205

JONQUIL L. WHITEHEAD, ESQ.

Nevada Bar No. 10783

HALL PRANGLE & SCHOONVELD, LLC
1160 North Town Center Drive, Suite 200
Las Vegas, NV 89144

Attorneys for Defendant

Sunrise Hospital and Medical Center, LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that [ am an employee of HALL PRANGLE & SCHOONVELD,
LLC; that on the 9™ day of December, 2013, I served a true and correct copy of the foregoing
DEFENDANT SUNRISE HOSPITAL AND MEDICAL CENTER, LLC’S OPPOSITION
TO PLAINTIFFS’ MOTION IN LIMINE NO. 2: EXCLUDE DR. CONTI'S
SETTLEMENT FROM TRIAL in a sealed envelope, via U.S. Malil, first-class postage pre-
paid to the following parties at their last known address: |
Dennis M. Prince, Esq. John H. Cotton, Esq.

PRINCE & KEATING | Chris Rigler, Esq.
3230 South Buffalo Drive, Suite 108 COTTON, DRIGGS, WALCH, HOLLEY,

Las Vegas, NV 89117 WOLOSON & THOMPSON
-and- 400 South Fourth Street, 3 Floor
Jacquelynn D. Carmichael, Esq. Las Vegas, NV 89101
EISENBERG & GILCHRIST Attorney for Defendant

215 South State Street, Suite 900 Ali Piroozi, M.D.

Salt Lake City, UT 84111
Attorneys for Plaintiffs

Robert McBride, Esq.
Kim Mandelbaum, Esq.
MANDELBAUM, ELLERTON & MCBRIDE

2012 Hamilton Lane
ﬂmfé———’ _/%/

Las Vegas, NV 89106
Attorneys for Defendant
An emp yee of HALL PRANGL;/& SCHOONVELD, LLC

Martin Blahnick, MD

4851-2358-0183, v. 1
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FILED

JUN 23 2010

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

YVETTE BARTON,

| Plaintiff, |
vs. | Case No. CV08-02832
NORTHERN NEVADA AMBULATORY Dept. No. 9

SURGICAL CENTER, LLC., dba SURGICAL ARTS
SURGERY CENTER; and DOES I-X,
Inclusive,

Defendant.
/

- VERDICT

‘We, the j jury in the above entitled action, find for the Plaintiff, YVETTE BARTON, and A

against Defendant and assess the amount of the plamtlffs damages as follows:

e
Past Medical Expenses _5 O O

Future Medical Expenses $ O

Past Physical and Mental Pain,
Suffering, Anguish, Disability

and Loss of Enjoyment of Life . o
of Yvette Barton - - $ 6 OOQ

Future Physical and Mental

- Pain, Suffering, Anguish,
Disability and Loss of
Enjoyment of Life of Yvette
Barton

- §
| s
TOTAL DAMAGES: $ gS DD T

OO
——

APH
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It is now your responsibility to determine what percentage of these damages to Plaintiff, if |
any, were caused by Northern Nevada Surgical Center, LLC and what percentage was caused by any
other party involved in Plaintiff’s procedure.

1. The percentage of negligence on lthé part of Northern Nevada Surgical Center, LLC, if

any, which was a proximate cause of the plaintiff’s injury was 2- %

2. The percentage of negligence on the part of Dr. Lloyd, if any, which was a proximate
cause of plaintiff’s injury was ' - _7 3 %.
DATED this 2 {23day of June, 2010, |

SNV SN

FOREPERSON

APP
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RPLY

PRINCE & KEATING

Dennis M. Prince, Esq. (NV #5092)
3230 South Buffalo Drive, Suite 108
Las Vegas, Nevada 89117
Telephone: (702) 228-6800

EISENBERG GILCHRIST & CUTT

Jacquelynn D. Carmichael, Esq. (UT #6522)
Robert G. Gilchrist, Esq. (UT #3715)

Jeff M. Sbaih, Esq. (NV #13016)

215 South State Street, #900

Salt Lake City, Utah 84111

Telephone: (801) 366-9100

Facsimile: (801) 350-0065
jearmichael@egclegal.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

Tiffani D. Hurst and Brian Abbington, jointly
and on behalf of their minor child, MayRose
Lili-Abbington Hurst,

Plaintiffs,
CASE NO. A-10-616728-C

VS DEPT. NO. XXIV

Sunrise Hospital and Medical
Center, LLC, Martin Blahnik, M.D., and Ali
Piroozi, M.D.,

Deferdants.

REPLY MEMORANDUM IN SUPPORT OF
PLAINTIFFS’ MOTION IN LIMINE NO. 2: EXCLUDE DR. CONTI’S SETTLEMENT
FROM TRIAL
HEARING DATE: January 8, 2014
HEARING TIME: 9:00 a.m.

Plaintiffs, by and through their attorneys of record, hereby reply in support of their Motion
in Limine No. 2: Exclude Dr. Conti’s Settlement from Trial.

Page 1 of 10
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This Reply is made and based upon the papers and pleadings on file herein, the point and

authorities attached hereto and such argument of counsel, which may be adduced at the time of

hearing this Motion.

DATED this 30" day of December, 2013.
EISENBERG, GILCHRIST & CUTT

/s/ Jacquelynn D. Carmichael

Jacquelynn D. Carmichael, Esq. (UT #6522)
Robert G. Gilchrist, Esq. (UT #3715)

Jeff M. Sbaih, Esq. (NV #13016)

215 South State Street, #900

Salt Lake City, Utah 84111

Attorneys for Plaintiffs

MEMORANDUM OF POINTS AND AUTHORITIES

I

ARGUMENT
Plaintiffs’ Motion seeks the following: (1) to preclude Defendants from introducing
evidence of Dr. Conti’s settlement or settlement amount; (2) to preclude Defendants from
allocating or comparing fault to Dr. Conti; and (3) to permit Plaintiffs to introduce to the jury the

full measure of their damages.

A. Exclusion of Dr. Conti’s Settlement and Amount of Settlement at Trial.

Defendants agree that Dr. Conti’s settlement cannot be mentioned at trial. Therefore, the

court should enter an order to that effect since there is no dispute that this evidence is not

admissible at trial.

B. Precluding Defendants from Allocating or Comparing their Fault to Dr. Conti’s.

Defendants argue that Nevada law permits them to allocate fault to Dr. Conti, even though

he is no longer a party to this case. Defendants cite to NRS 41A.045 and NRS 17.245 for support.

Page 2 of 10
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NRS 17.245 — “Effect of Release or Covenant Not To Sue” provides in its entirety:

1. When a release or a covenant not to sue or not to enforce judgment is given in
good faith to one of two or more persons liable in tort for the same injury or the same

wrongful death:

(a) It does not discharge any of the other tortfeasors from liability for the
injury or wrongful death unless its terms so provide, but it reduces the claim
against the others to the extent of any amount stipulated by the release or the
covenant, or in the amount of the consideration paid for it, whichever is the

greater; and

(b) It discharges the tortfeasor to whom it is given from all liability for
contribution and for equitable indemnity to any other tortfeasor.

2. As used in this section, “equitable indemnity” means a right of indemnity that is
created by the court rather than expressly provided for in a written agreement.

NRS 17.245 (West). This statute essentially permits a plaintiff to settle with one or more of the
defendants while continuing to prosecute the claims against the other defendants. It also provides
for a credit to the remaining defendants in the amount of the settlement.' It also discharges that
party from any claims by other parties for contribution or equitable indemnity. However, no

portion of this section relates to apportioning fault at trial.

NRS 41A.045 — “Several liability of defendants for damages; abrogation of joint and

several liability” provides in its entirety:

1. In an action for injury or death against a provider of health care based upon
professional negligence, each defendant is liable to the plaintiff for economic
damages and noneconomic damages severally only, and not jointly, for that portion
of the judgment which represents the percentage of negligence attributable to the

defendant.

2. This section is intended to abrogate joint and several liability of a provider of
health care in an action for injury or death against the provider of health care based

upon professional negligence.

NRS 41A.045 (West). This statute provides for several liability, stating that each defendant

doctor is only liable for his own share of damages.

' All the parties agree that Defendants are entitled to a credit in the amount of Dr. Conti’s settlement.

Page 3 of 10
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Neither of these statutes that Defendants rely upon is instructive as to if and how
Defendants may allocate fault to Dr. Conti at trial. However, the Nevada legislature has
specifically addressed the situation in this case — where one defendant settles with the plaintiff
before trial and the remaining defendants wish to allocate fault to that former defendant.

NRS 41.141 — “When comparative negligence not bar to recovery; jury instructions;

liability of multiple defendants” — provides in its entirety:

1. In any action to recover damages for death or injury to persons or for injury to
property in which comparative negligence is asserted as a defense, the comparative
negligence of the plaintiff or the plaintitf’s decedent does not bar a recovery if that
negligence was not greater than the negligence or gross negligence of the parties to
the action against whom recovery is sought.

2. In those cases, the judge shall instruct the jury that:

(a) The plaintiff may not recover if the plaintiff’s comparative negligence or
that of the plaintiff’s decedent is greater than the negligence of the defendant
or the combined negligence of multiple defendants.

(b) If the jury determines the plaintiff is entitled to recover, it shall return:

(1) By general verdict the total amount of damages the plaintiff would
be entitled to recover without regard to the plaintiff’s comparative
negligence; and

(2) A special verdict indicating the percentage of negligence
attributable to each party remaining in the action.

3. If a defendant in such an action settles with the plaintiff before the entry of
judgment, the comparative negligence of that defendant and the amount of the
settlement must not thereafter be admitted into evidence nor considered by the
jury. The judge shall deduct the amount of the settlement from the net sum
otherwise recoverable by the plaintiff pursuant to the general and special verdicts.

4. Where recovery is allowed against more than one defendant in such an action,
except as otherwise provided in subsection 5, each defendant is severally liable to
the plaintiff only for that portion of the judgment which represents the
percentage of negligence attributable to that defendant.

5. This section does not affect the joint and several liability, if any, of the defendants
in an action based upon:

(a) Strict liability;

Page 4 of 10
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(b) An intentional tort;

(c) The emission, disposal or spillage of a toxic or hazardous substance;
(d) The concerted acts of the defendants; or

(e) An injury to any person or property resulting from a product which is
manufactured, distributed, sold or used in this State.

6. As used in this section:

(a) “Concerted acts of the defendants” does not include negligent acts
committed by providers of health care while working together to provide
treatment to a patient.
(b) “Provider of health care” has the meaning ascribed to it in NRS 629.031.
NRS 41.141 (West) (emphasis added). The language of this statute makes a few things clear.
When a party attempts to allocate/compare its fault to another party, NRS 41.141 applies. Like the
medical malpractice statute — NRS 41A.045 — this statute only provides for several, not joint and
several, liability among the defendants. However, it specifically states that “[i]f a defendant in
such an action settles with the plaintiff before the entry of judgment, the comparative
negligence of that defendant and the amount of the settlement must not thereafter be
admitted into evidence nor considered by the jury.” See id. Based on the clear, unambiguous
language of this governing statute, Defendants are prohibited from allocating or comparing their
fault to Dr. Conti at trial since he settled with Plaintiffs before the entry of judgment. Defendants
may, however, argue that they were not negligent or that MayRose’s injuries are 100% caused by
Dr. Conti. The Nevada Supreme Court has clarified this in Banks v. Sunrise Hospital, 120 Nev.
822, 102 P.3d 52 (2004) when it explained:
We conclude that NRS 41.141(3) has no bearing on the issues of whether Sunrise
could argue a nonparty's fault in this instance and whether such an argument per
force leads to the conclusion that the jury reduced the award based upon the
nonparty's relative culpability. First, NRS 41.141 only prevents admission of
evidence in support of a “comparative fault” or apportionment analysis of the case as

to nonparties, and a jury may only “compare” the negligence as between parties and
nonparties. Nothing in NRS 41.141 prohibits a party defendant from attempting
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to establish that either no negligence occurred or that the entire responsibility

for a plaintiff's injuries rests with nonparties, including those who have

separately settled their liabilities with the plaintiff.
Id. at 844-45 (emphasis added).

Defendants attempt to circumvent the plain language of these statutes and the Nevada
Supreme Court’s interpretation of them by claiming the 2004 “Keep Our Doctors In Nevada”
Initiative somehow supersedes the comparative fault scheme set forth in NRS 41.141. They argue
that since the Initiative was passed in 2004, it also supersedes the Court’s decision in Banks. They
also argue that since NRS 41A.045 abrogates joint and several liability, they should be allowed to
compare their fault to Dr. Conti’s fault.

Defendants’ arguments are baseless. First, NRS 41A.045 allows for each doctor-defendant
to be liable for his/her own “percentage of fault”. “Percentages of Fault” are governed by the
comparative fault statute, which specifically states that, in this case since Dr. Conti is a settled out
defendant, Defendants may not allocate fault to him. Second, like NRS 41A.045, NRS 41.141 also
permits for several liability among defendants, not joint and several liability. Therefore the two
statutes are not at odds with one another so as to suggest that the Legislature intended one statute to
supersede the other. 7hird, the objective of this court is to construe the statutes in the manner the
Legislature intended, not to rewrite the law. Olson v. Richard, 120 Nev. 240, 243, 89 P.3d 31, 33
(2004). If the Legislature wanted to create a completely different scheme for allocating fault to
settled defendants in medical malpractice cases, it would have done so.

Defendants also cite the court to case law from other jurisdictions. However, given the
Legislature and Supreme Court’s unambiguous decision on this very issue, there is no need for this
Court to consider those decisions and apply law at odds with Nevada law.

Dr. Piroozi separately argues that the court should require the jury to complete “special

interrogatories” to allow the jury to decide Dr. Conti’s fault. This request is at odds with Nevada
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law. Dr. Conti is not on trial, only Defendants are. Dr. Piroozi’s request is nothing more than a
last minute attempt to try to shift the jurors’ focus during their deliberations away from his
negligence and onto Dr. Conti. Dr. Conti will not be present at trial to defend himself and Nevada
law specifically prohibits the jury from cdnsidering Dr. Conti’s fault. Granting Dr. Piroozi’s
request would therefore be in violation of Nevada law and would constitute reversible error. See
Warmbrodt v. Blanchard, 100 Nev. 703, 709, 692 P.2d 1282, 1286 (1984) (holding that district
court erred in instructing the jury to consider and apportion negligence of nonparties to the trial via
special verdict) (cited by Banks v. Sunrise Hospital, 120 Nev. at 845.

Under Nevada law, Defendants are not permitted to allocate a percentage of fault to Dr.
Conti at trial. They are, however, permitted to argue they did not act negligently or that Dr. Conti
(as a non-party) is 100% responsible for MayRose’s injuries. Permitting Defendants to argue
differently would be in violation of Nevada’s comparative fault statute and cases interpreting it. It
would also constitute reversible error. Plaintiff’s Motion should be granted as it seeks to correctly
apply Nevada law.

C. Plaintiff’s Damages.

To clarify, Plaintiffs only intend to seek as economic damages MayRose’s past medical
bills to date and those damages contemplated in the life care plan already provided to Defendants...
Plaintiffs filed this Motion to exclude evidence that Plaintiffs used portions of Dr. Conti’s
settlement to buy and retrofit a handicap accessible home for MayRose, pay off MayRose’s
outstanding medical bills, purchase a handicap-accessible car, and other medical and educational
things for the benefit of MayRose, as contemplated by the life care plan. Plaintiffs Motion is not
an attempt to argue to the jury that they require far more than MayRose needs to secure these
things. In fact, the opposite is true. For example, the life care plan allows for an initial $44,000 to

retrofit MayRose’s home. This is the amount Plaintiffs will request the jury to award, not the
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$250,000 that had to ultimately be spent on this endeavor.

The objective of Plaintiffs’ Motion is to simply ensure that Plaintiffs are entitled to pursue
recovery based on the life care plan and not have Defendants introduce to the jury that those items
have already been purchased. Plaintiffs will not ask the jury for hypothetical amounts of money
for things already purchased. Plaintiffs will only seek recovery for May’s past medical expenses
and those damages set forth in the life care plan. Informing the jury that other purchases have been
made could suggest that a settlement was obtained from Dr. Conti. It also could yield a double
discount on those things contemplated in the life care plan that have already been purchased. This
is not what is contemplated under Nevada law.

Defendants further argue that Plaintiffs should be bound by their representations made to
the court in their Petition to Compromise the claim against Dr. Conti. However, MayRose has
incurred additional medical expenses since then so that Petition is not reflective of Plaintiffs’
current measure of damages. Furthermore, the Petition contains evidence of collateral sources,
which are inadmissible under Nevada law. Finally, the Petition does not include all of May’s past
expenses, a large share of which were paid for by her mother and for which her mother did not
seek reimbursement. Accordingly, the amounts set forth in the Petition did not accurately reflect
all of May’s past damages—only those for which various parties were seeking reimbursement.

IL
CONCLUSION

Based on the foregoing, Plaintiffs hereby request an Order granting this Motion an’d
excluding exclude evidence of Dr. Conti’s settlement or settlement amount, precluding Defendants
from allocating or comparing their fault to Dr. Conti’s fault at trial, and allowing Plaintiffs to prove

their full measure of damages sustained by Defendants’ negligence.

//
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//DATED this 30™ day of December, 2013.

EISENBERG GILCHRIST & CUTT

/s/ Jacquelynn D. Carmichael
Jacquelynn D. Carmichael (UT #6522)
Robert G. Gilchrist (UT #3715)

Jeff M. Sbaih (NV #13016)

215 South State Street, #900

Salt Lake City, Utah 84111

Attorneys for Plaintiffs
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I hereby certify that on the 30™ day of December, 2013, I mailed a true and correct copy,
postage prepaid, of the foregoing REPLY MEMORANDUM IN SUPPORT OF
PLAINTIFFS’ MOTION IN LIMINE NO. 2: EXCLUDE DR. CONTI’S SETTLEMENT

FROM TRIAL to the following:

Salt Lake City, Utah 84111
(801) 366-9100- Fax (801) 650-0065
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Kenneth M. Webster

Jonquil L. Urdaz

HALL PRANGLE & SCHOONVELD LLC

1160 North Town Center Drive

Suite 200

Las Vegas, NV 89144

jurdaz@hpslaw.com

Attorneys for Sunrise Hospital & Medical Center, LLC

John H. Cotton

Christopher G. Rigler

COTTON DRIGGS WALCH HOLLEY WOLOSON & THOMPSON
400 S. Fourth Street, 3" Floor

Las Vegas, NV 89101

crigler@jhcottonlaw.com

Attorneys for Ali Piroozi, MD

Robert C. McBride

MANDELBAUM, ELLERTON & MCBRIDE
2012 Hamilton Lane

Las Vegas, NV 89106

bob@memlaw.net

Attorneys for Martin Blahnik, MD

/s/ Candace Gleed
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A-10-616728-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Negligence - Medical/Dental COURT MINUTES January 08, 2014

A-10-616728-C Tiffani Hurst, Plaintiff(s)
VS.
Sunrise Hospital and Medical Center LLC, Defendant(s)

January 08, 2014 9:00 AM All Pending Motions

HEARD BY: Bixler, James COURTROOM: RJC Courtroom 10C
COURT CLERK: Theresa Lee

RECORDER:

REPORTER: Bill Nelson (at request of Mr. Webster)

PARTIES
PRESENT: Rigler, Christopher Attorney for Deft Dr. Piroozi
Sbaih, Jeff M. & Attorneys for Pltf
Carmichael, Jackie
Webster, Kenneth M. Attorney for Deft Sunrise Hospital
Ellerton, Marie Attorney for Deft Dr. Blahnick
JOURNAL ENTRIES

PLTF'S MOTION IN LIMINE NO. 1: EXCLUDE EVIDENCE OF RALPH CONTI, M.D.'S CRIMINAL
MATTERS AND INDICTMENTS...PLTF'S MOTION IN LIMINE NO. 2: EXCLUDE DR. CONTT'S
SETTLEMENT FROM TRIAL...PLTF'S MOTION IN LIMINE NO. 3: EXCLUDE COLLATERAL
SOURCES...PLTF'S MOTION IN LIMINE NO. 4: EXCLUDE EVIDENCE/DISCUSSION ON CAP ON
NONECONOMIC DAMAGES

Court noted; this case has a FIRM TRIAL DATE of 2/18/14 through 2/28/14. two week trial. Court
queried counsel regarding any settlement conference set between now and trial. Counsel stated there
is none set.

PLTF'S MOTION IN LIMINE NO. 1: EXCLUDE EVIDENCE OF RALPH CONTIL M.D.'S CRIMINAL
MATTERS AND INDICTMENTS...Court noted, Dr. Conti passed away prior to being sentenced,
therefore, he will not be testifying, but his deposition was taken, and counsel can ask about the
conviction. The Deposition is in favor of the deft. Only one other party opposed the motion and that
was Dr. Blahnick's attorney. Counsel stated Sunrise Hospital also objected. Court stated counsel is
PRINT DATE:  01/21/2014 Page 1 of 2 Minutes Date: JavRBAX 2014



A-10-616728-C

asking to publish the deposition and then impeach him. Mr. Webster stated he will not introduce the
Video Deposition unless another deponent testifies that Dr. Conti was a great Doctor. Mr. Webster
stated he just wants the evidence available to him if it comes up. Ms. Carmichael stated she does not
want any of the evidence produced at the deposition introduced indicating Dr. Conti was Federally
Indicted. Court stated, Dr. Conti's indictment has nothing to do with his treatment of the Pltf. The
Court will address this issue at trial, but has double that it will come in, and advised counsel to be
careful to exclude any reference to the Indictment.

PLTF'S MOTION IN LIMINE NO. 3: EXCLUDE COLLATERAL SOURCES...Arguments by
counsel...COURT ORDERED, the Federal Rule pre-empts this, and defense counsel cannot recover.
Court does not feel under existing Nevada Law that it gets to be presented what was paid as opposed
to what the reasonable value is for the medical services provided. COURT ORDERED, motion
GRANTED; once the verdict come in, Counsel can deduct what needs to be deducted.

PLTF'S MOTION IN LIMINE NO. 2: EXCLUDE DR. CONTI'S SETTLEMENT FROM
TRIAL...Following arguments by counsel, COURT ORDERED, this motion is CONTINUED to
1/22/14. The Court wants counsel to brief this motion on how the Court and counsel should
approach this issue. Each side to provide the Court with what they are proposing on how it should
be handled. Counsel can file a Supplement to this motion with some authority why it should be
handled in their prospective.

PLTF'S MOTION IN LIMINE NO. 4: EXCLUDE EVIDENCE/DISCUSSION ON CAP ON
NONECONOMIC DAMAGES...Arguments by counsel. COURT ORDERED, the Court is not
declaring the CAP unconstitutional. The Court will ignore the CAP, but if the Verdict exceeds the
CAP, the Court will place the matter on calendar and reduce the Verdict.

1/22/14 @ 9:00 A.M. PLTF'S MOTION IN LIMINE NO. 2: EXCLUDE DR. CONTT'S SETTLEMENT
FROM TRIAL...

PRINT DATE: 01/21/2014 Page 2 of 2 Minutes Date: JavRRBR 2014
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JOHN H. COTTON, ESQ.

Nevada Bar No. 005268

E-mail: JhCotton@cdwnvlaw.com
CHRISTOPHER G. RIGLER, ESQ.
Nevada Bar No. 010730

E-mail: CRigler@cdwnvlaw.com
COTTON, DRIGGS, WALCH,
HOLLEY, WOLOSON & THOMPSON
400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Telephone:  702/791-0308
Facsimile: 702/791-1912

Attorneys for Defendant Ali Piroozi, M.D.

Electronically Filed

01/17/2014 11:24:14 AM

R

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

TIFFANI HURST and BRIAN ABBINGTON,
jointly and on behalf of their minor child,
MAYROSE LILI-ABBINGTON HURST,

Plaintiffs,

V.

SUNRISE HOSPITAL AND MEDICAL
CENTER; MARTIN BLAHNIK, M.D.; ALI
PIROOZI, M.D.; RALPH CONTI, M.D.; and
FOOTHILLS PEDIATRICS, LLC,

Defendants.

Case No.: A-10-616728-C
Dept. No.: 24
DEFENDANT PIROOZI’S

SUPPLEMENTAL OPPOSITION TO
PLAINTIFFS’ MOTION IN LIMINE NO. 2
AND PARTIAL JOINDER TO
DEFENDANT SUNRISE’S
SUPPLEMENTAL OPPOSITION TO
PLAINTIFFS’ MOTION IN LIMINE NO. 3
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I Detendant Ali Piroozi, M.D., by and through his counsel of record, COTTON, DRIGGS,
l WALCH, HOLLEY, WOLOSON & THOMPSON hereby submits this Supplemental Opposition

to Plaintiffs’ Motion in Limine No. 2 and Partial Joinder to Defendant Sunrise’s Supplemental
" Opposition to Plaintiffs’ Motion in Limine No. 3. Based on the arguments made in the previous

Motions in Limine Oppositions, arguments made herein and any arguments made during the

e —

| hearing on this matter, this Court should deny Plaintiffs’ Motion in Limine No. 2 and Motion in

| Limine No. 3 as requested below.

Dated this | jw/ day of January, 2014.

ON DRIGGS,
" OLLEY, WOLOSC

CH,
& THOMPSON

AR
" JOHN.H. COTTON, ESQ.L”
CHRISTOPHER G. RIGLER, ESQ.
| 400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101
" Attorneys for Defendant Ali Piroozi, M.D.

' 01195-347/1216136.doc
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" MEMORANDUM AND POINTS OF AUTHORITY

I. Introduction/Facts

" A previous hearing was held on January 8, 2013 to address various Motions in Limine

filed by Plaintiff. The Court requested additional briefing on Motion in Limine No. 2. and

I Motion in Limine No. 3.

A. Motion in Limine No. 2

II Through Motion in Limine No. 2, Plaintiffs wish to keep former Defendants, Dr. Conti
and Foothills Pediatrics, off of the verdict form because they settled and Plaintiffs believe that
" the remaining Defendants only get an offset for the settlement amount. Plaintiffs also wish to
" allow for introduction of all past medical expense damages that they allegedly incurred as a

result of the alleged negligence on behalf of Defendants.’

|| In connection with the first request, it is necessary for both Dr. Conti and Foothills

Pediatics to be on the verdict form as Nevada law in medical malpractice cases only allows for a

judgment in the amount consistent with percentage of negligence.

'I In connection with the second request, Plaintiffs filed a Motion for Compromise of

Minor’s Claim under seal (hereinafter “Compromise Motion™) after the settlement was reached.
h In that Compromise Motion, various assertions were made regarding amounts of past medical
expenses. As the Compromise Motion was filed under seal, those figures are not listed herein
i but Defendant Piroozi contends that Plaintiffs should not be able to assert any additional past
ll medical expense other than those provided in the Compromise Motion for the period from birth

until the date of the Motion for Compromise filing (November 21, 2012).

' Of note, Plaintiffs also request that the parties not mention the settlement with Dr. Conti and
Foothills Pediatrics to the jury. That point is not challenged by any party and is moot.

——

-3 -
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B. Motion in Limine No. 3

Through Motion in Limine No. 3, Plaintiffs wish to bar collateral source evidence in

connection with any past medical expenses.

In connection with this, Defendant Piroozi understands that medical bills may have been
incurred after the filing of the Compromise Motion. However, as is asserted by Defendant
Sunrise in their Supplemental Briefing, this Court should follow California law and only allow
for presentation of evidence in connection of medical expenses paid, not medical expenses
billed, for the period from November 21, 2012 until present.

IL Law and Argument

A. A Medical Malpractice Defendant’s Right To Apportionment Is Absolute

Additional briefing in not necessary on this point as the primary Opposition to Motion in
Limine No. 2 fully lays out Defendant Piroozi’s position. The plain and simple fact is that NRS
41A.045 clearly and unambiguously abrogates joint and several liability for medical malpractice
defendants and only allows for a judgment “which represents the percentage of negligence
attributable to the defendant.” Without parties that Plaintiffs themselves believe are negligent
(see Plaintiffs Complaint with attached affidavit from Alan H. Rosenthal, M.D.)* on the verdict
form, proper percentages of negligence to the remaining Defendants cannot be allocated. The
jury will only properly be able to allocate percentage of fault, as is required under Nevada law, if
all previous or current named Defendants who are alleged to be negligent are on the .verdict
form.

Given the above, this Court must deny Plaintiff’s Motion in Limine No. 2 as it pertains to

the request by Plaintiff to leave both former Defendants off of the verdict form.

? The Complaint is not attached as submitting prior filed documents as Exhibits is prohibited by
local rule. In the Complaint and affidavit, Plaintiffs and their experts assert how they believe
former Defendants, Dr. Conti and Foothills Pediatrics, were negligent and caused damages to

MayRose.

-4 -
01195-347/1216136.doc APP330




(S

~ N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

B. In Accordance With the Doctrine Of Judicial Estoppel, Plaintiffs Should Only Be

Allowed To Present Evidence Of Past Medical Expense Damages For Less Than
" Or Equal To The Amount Of Damages Asserted In The Compromise Motion For
The Period From Birth To November 21, 2012

" Plaintiffs argue that they should be allowed to present all medical expense damages
incurred from birth until present day. See Plaintiffs’ Motion In Limine No. 2 at 8-9. However,

as discussed below, with regard to any medical expenses incurred from birth until the filing of

" the Compromise Motion on November 21, 2012, Plaintiffs should be limited as to the amounts

||

" In Nevada, a party is judicially estopped for taking a position that is contrary to an

they can try to prove at trial in accordance with the general principles laid out the in doctrine of

judicial estoppel.

assertion alleged or admitted in a prior pleading. Steriing Builders v. Fuhrman, 80 Nev. 543,

|| 349-550, 396 P.2d 850, 854 (1964). Specifically, the Nevada Supreme Court has held:

l It has been said that the purpose of the doctrine of judicial estoppel is to suppress
I fraud, and to prohibit the deliberate shifting of position to suit exigencies of each
particular case that may arise concerning the subject matter in controversy; but at
" least in so far as this doctrine is applied to statements under oath. its distinctive

feature has been said to be the expressed purpose of the court, on broad grounds
of public policy, to uphold the sanctity of an oath. and to eliminate the prejudice
h that would result to the administration of justice if a litigant were to swear one
way one time and a different way another time.

|| Sterligm Builders, 80 Nev. at 550, 396 P.2d at 854 (quoting 31 C.J.S., Estoppel § 121, at 649,
650).

II Based on the principles stated in the doctrine of judicial estoppel, with regard to medical
expenses incurred from birth until the date of the filing of the Compromise Motion. Plaintiffs
" should be estopped from asserting at trial that the medical expenses for that time period are any
|| more than the amounts provided in the Compromise Motion. Specifically, both Ms. Hurst and

Mr. Abbington submitted a verification attesting to the accuracy of the calculation of damages

Il 3 Of note, the doctrine is usually applied when there was a prior case. However, the rationale
behind the doctrine would apply herein as well.

~5-
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asserted in support of the Compromise Motion. As such, they should not now be able to argue
any further medical expenses in connection with that time period. To allow for such would place
a fraud on the jury and allow for deliberate shifting of positions to suit exigencies which the
Nevada Supreme Court clearly does not allow.*

As such, this Court should deny Plaintifts’ Motion in Limine No. 2 at least in part and
only allow Plaintiff to try to prove damages asserted in the Compromise Motion.

C. Partial Joinder To Defendant Sunrise’s Supplemental Opposition To Motion In
Limine No. 3

Detendant Piroozi realizes that, during the period from November 21. 2012 until present,
MayRose may have incurred additional medical expenses. Given the possible additional medical
expenses. Defendant Piroozi joins Defendant Sunrise’s supplemental briefing in connection with
Motion in Limine No. 3. Specifically, Defendant Sunrise argues that only the amount paid, not
the amount billed. for past medical expenses should be presented to the jury. Defendant Piroozi
tully supports this position in connection with any and all medical expenses incurred from
November 21, 2012 until present, if any. and hereby Joins Defendant Sunrise in connection with
that argument.

II1. CONCLUSION

This Court must have former Defendants, Dr. Conti and Foothills Pediatrics, on the
verdict form to assure that the remaining Defendants are only responsible for their percentage of

fault in the event of a Plaintiffs’ verdict.
This Court must only permit Plaintiffs to argue medical expense damages verified in the

Compromise Motion for the time period from birth until November 21, 2012. Such is in

accordance with the doctrine of judicial estoppel.

*Asthisis a judicial estoppel issue and not a collateral source issue, there is no need to discuss
collateral sources in connection with the past medical expenses from birth until November 21,

2012.

-6 -
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h until present, if any.

ST
Dated this | V

ll 01195-347/1216136.doc

" This Court must only permit Plaintiffs to submit paid medical expenses, not charged

medical expenses, in connection with any medical expenses incurred from November 21, 2012

Finally, Defendant Piroozi respectfully requests that this Court fashion an Order in
" accordance with the positions taken by Defendant Piroozi in his briefing when denying

Il Plaintiffs’ Motion in Limine No. 2 and Motion in Limine No. 3.

day of January, 2014,

COTTON DRIGGS, LCH,
H EY, WOLO & THOMPSON

e —

JOHN H. COTTON, ESQ/
Nevada Bar No. 005268
CHRISTOPHER G. RIGLER, ESQ.
Nevada Bar No. 010730
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Attorneys for Defendant Ali Piroozi, M.D.
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" CERTIFICATE OF MAILING

I HEREBY CERTIFY that, on the j1* day of January, 2014 and pursuant to NRCP

| 5(b), I deposited for mailing in the U.S. Mail a true and correct copy of the foregoing

DEFENDANT PIROOZI’S SUPPLEMENTAL OPPOSITION TO PLAINTIFFS’

| MOTION IN LIMINE NO. 2 AND PARTIAL JOINDER TO DEFENDANT SUNRISE’S
SUPPLEMENTAL OPPOSITION TO PLAINTIFFS’ MOTION IN LIMINE NO. 3,

h postage prepaid and addressed to:

Jackie Carmichael, Esq.
EISENBERG, GILCHRIST & CUTT
215 South State Street, Suite 900
Salt Lake Cit% Utah 84111

' Attorneys for Plaintiffs

——

I Jonquil L. Whitehead, Esq.
Kenneth Webster, Esq.
HALL, PRANGLE & SCHOONVELD
1160 North Town Center Drive, Suite 200
| Las Vegas, Nevada 89144
Attorneys for Defendant Sunrise Hospital

Robert McBride, Esq.

MANDELBAUM, ELLERTON & MCBRIDE
2012 Hamilton Lane

Las Vegas, Nevada 89106

Attorneys for Defendant Martin Blahnik, M.D.

én ?mployeé’ ofCotton, Driggs, Walch,
ley, Woloson & Thompson

e ——— Y
——
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Electronically Filed

01/17/2014 03:34:21 PM

SUPP i W

ROBERT C. McBRIDE, ESQ.

Nevada Bar No.: 007082 CLERK OF THE COURT
S. MARIE ELLERTON, ESQ

Nevada Bar. No.: 004581

MANDELBAUM, ELLERTON & McBRIDE

2012 Hamilton Lane

Las Vegas, Nevada 89106

(702) 367-1234

(702) 367-1978 (Fax)

filing@memlaw.net
Attorneys for Defendant
Martin Blahnik, M.D.

DISTRICT COURT
CLARK COUNTY,NEVADA

TIFFANID.HURST and BRIAN ABBINGTON, | CASENO.:  A-10-616728
jointly and on behalf of their minor child, | DEPT. NQ.: 24

MAYROSE LILI-ABBINGTON HURST,
DEFENDANT MARTIN BLAHNIK, M.D.’S

Plaintiffs, SUPPLEMENTAL BRIEFING TO
OPPOSITION TO PLAINTIFFS’
V8. MOTIONS IN LIMINE NO. 2: EXCLUDE
DR. CONTI’S SETTLEMENT FROM
SUNRISE HOSPITAL AND MEDICAL TRIAL, ALLOCATION OF FAULT AND

CENTER, LLC.; MARTIN BLAHNIK, M.D.; MEASURE OF DAMAGES
ALI PIROOZI, M.D.; RALPH CONTI, M.D.;
and FOOTHILLS PEDIATRICS, LLC., Date of Ilearing: January 8, 2014
- Time of Hearing: 9:00 a.m.

Defendants.

Defendant, MARTIN BLAHNIK, M.D., by and through his counsel of record, ROBERT C.
McBRIDE, ESQ. and S. MARIE ELLERTON, ESQ., of the léw firm of MANDELBAUM,
ELLERTON. & McBRIDE hereby submits his Supplemental Briefing to Opposition to Plaintiffs’
Motion in Limine No. 2: Exclude Dr. Conti’s Settlement {rom Trial, Allocation of Fault, and
Measure of Damages

This Supplemental Brief is made and based upon the papers and pleadings on file herein, the

Memorandum of Points and Authorities and Exhibits, such other documentary evidence as may be
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" presented, and any oral arguments at the time of the hearing of this matter.

DATED this 17" day of January, 2014,

4 ;;': ¢ f 3 ,.;.:7 Ty

RABERT C. McBRIDE, ESQ.
" Nevada Bar No.: 007082
S. MARIE ELLERTON, ESQ.
Nevada Bar No.: 004581
" 2012 Hamilton Lane
Las Vegas, Nevada 89106
Attorneys for Defendant
Martin Blahnik, M.D.

H MEMORANDUM OF POINTS & AUTHORITIES

1. An Apportionment Of Fault Is Appropriate Because Dr. Blahnik Must Be Held
" Severally Liable

Nevada law mandates that a provider of health care be severally liable for a claim based upon
professional negligence. It is undisputed that this is a medical malpractice case brought in accordance

with Nevada Revised Statute (“NRS”) Chapter 41A. NRS 41A.045 states:

" 1. In an action for injury or death against a provider of health care
based upon professional negligence, each defendant is liable to the

. plaintiff for economic damages and noneconomic damages severally
" only, and not jointly, for that portion of the judgment which represents
the percentage of negligence attributable to the defendant.

2. This section is intended to abrogate joint and several liability of a
provider of health care in an action for injury or death against the
provider of health care based upon professional negligence,

If the plain meaning of a statute is clear on its face, then the Court will not go beyond the

" language of the statute to determine the meaning. Beazer Homes Nev. Inc. v. Eighth Judicial Dist.

" Court, 125 Nev. 573, 579-580, 97 P.3d 1132, 1135 (2004) citing Rosequist v Int’] Ass’n of
Firefighters, 118 Nev. 444,448-449, 49 P.3d 653 (2002). Importantly, in Sparks v. State, 121 Nev.

107, 110-11, 110 P.3d 486, 488 (2005), the Nevada Supreme Court stated, “Where the legislative

intent can be clearly discerned from the plain language of the statute, it is the duty of the court to give

|

etfect to that intent and to effectuate, rather than nullify, the legislative purpose.”
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“ As 1s evident from the plain, clear, and unambiguous language of NRS 41A.045, defendants
in a medical malpractice are held severally liable. The statute explicitly states that its intent is to
abrogate joint and several liability of a provider of health in action for mnjury based ﬁpon professional
- negligence. This instant matter is undoubtedly a medical malpractice case and Dr. Blahnik must be
held severally liable. At the time of trial, the jury must apportion liability amongst Dr. Blahnik and
all Co-Defendants.

Importantly, when examining the legislative history of NRS 41 A.045, public policy
specifically mandates a medical malpractice defendant to be held severally liable. NRS 41A.045 was
" part of an Act proposed by Initiative Petition and approved by the Nevada voters in the 2004 general
Il election.! The Initiative, on the Ballot as Question 3 and entitled “Keep Our Doctors in Nevada”
(KODIN), contained several sections which made various changes to the statutory framework of a
medical malpractice action in Nevada. Section 6 was added to expressly abolish joint and several
liability for a provider of health and hold a provider of health liable severally liable for both economic

|

]| The Initiative was placed on the ballot to address “skyrocketing medical malpractice insurance

and non-economic damagcs

costs [which] have resulted in a potential breakdown in the delivery of health care for the medically
indigent, a denial of access to health care for the economically marginal, and the depletion of
physicians such as to substantially worsen the quality of health care available to the residents of this
" state.” When the Initiative passed, Section 6 was codified in NRS 41A.045.

" Dr. Blahnik request that all Defendants, including settled Co-Defendant, Ralph Conti, M.D.
(“Settled Defendant™), be on the verdict form so Dr. Blahnik’s degree of fault can be apportioned in
the case as to remaining defendants. If Settled Defendant is not on the verdict form, then the
remaining defendants will be precluded from arguing that Settled Defendant was at fault for the

" alleged injurics. The jury, in its analysis of liability, must be able to consider all defendants so it can
" allocate an accurate percentage of liability. Excluding Settled Defendant from the verdict form risks

Non-settling Defendants being allocated a higher percentage of fault. Further, Non-Settling

! See KODIN Initiative Petition attached as Exhibit “A_”
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| Defendants would essentially be joint and severally liable in direct contradiction to Nevada law.

Assuming arguendo, the Court is inclined to put Settled Defendant on the verdict form, Dr. Blahnik
respectfully request that Dr. Conti’s name be specifically listed on the verdict form or, in the

| alternative, be listed as “Pediatrician” or “Other Medical Providers.” Therefore, Dr. Blahnik

e m—

l respectfully request that his Settled Defendant be placed on the verdict form

2. Conclusion

Dr. Blahnik respectfully request that he be held severally liable in accordance with NRS

1 41A.045. Further, Dr. Blahnik request that Ralph Conti, M.D. be placed on the verdict form so the
| jury can apportion Dr. Blahnik’s potential hability as to the other defendants. Therefore, Plaintiffs’
Motion in Limine No. 2 my st be denied.

DATED this U ay of January, 2014.

ROBERT C. McBRIDE, ESQ.
Nevada Bar No.: 007082

S. MARIE ELLERTON, ESQ.
Nevada Bar No.: 004581

2012 Hamilton Lane

- Las Vegas, Nevada 89106
" Attorneys for Defendant
Martin Blahnik, M.D.

4 of 5 APP338




6
7
8
G
10
i1

oy

13
14
15
16
17
18
19
20
2]
22

23 |

24
25
26
27
28

I

|

CERTIFICATE OF SERVICE

I hereby certify that on the ¢ ay of January, 2014, 1 forwarded a copy of the above and

foregoing DEFENDANT MARTIN BLAHNIK, M.D.’S SUPPLEMENTAL BRIEFING TO
OPPOSITION TO PLAINTIFFS’ MOTIONS IN LIMINE NO. 2: EXCLUDE DR. CONTI'S
SETTLEMENT FROM TRIAL, ALLOCATION OF FAULT AND MEASURE OF
DAMAGES as follows:

X bydepositing in the United States Mail, first-class postage prepaid, at Las Vegas,
Nevada, enclosed in a sealed envelope; or

by facsimile transmission as indicated below:
Via hand-delivery; or

both U.S. Mail and facsimile TO:

Jackie Carmichael, Esq. Jonquil Whitchead, Esq.
Eisenberg, Gilchrist & Cutt 1160 N. Town Center Drive, Suite 200
215 South State Street, Suite 900 Las Vegas, NV 89144
| Salt Lake City, Utah 84111 Fax (702) 384-6025
Atftorneys for Plaintiffs Attorneys for Sunrise Hospital & Medical
Center
John H. Cotton, Esq.
400 S. 4™ Street, 3™ Floor Patricia Egan Daehnke, Fsq.
Las Vegas, NV 89101 3441 S. Eastern Avenue, Suite 402
Fax (702) 791-1912 Las Vegas, NV 89169
Attorneys for Ali Piroozi, M.D. Fax (702) 383-9882

Attorneys for Ralph Conti, M.D. and
Foothills Pediatrics, Inc.
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Referred to Committee on Judiciary

SUMMARY—Males various changes relating fo certsin actions
against praviders of health care,

ol oy s S 5 —

e e e s T S ——)

AN ACTY relsting to medical malpractice; limiting uitorney's fees in
acﬁggg against providers of health care; eliminating the
exeeptions pertaining 1o noneconomic damages; making
changes concerning the paymext of damages, revising the
stacste of limitations for the filing of actions; eliminati
Joint and several liability; making various other changes
conceming such actions; and providing or other matters
properiy relating thereto.

WHEREAS, There exists a major health care erisis in fhis slake
aftribntable to the skyrocketing cost of megioal mealpractice
inkurance; and

WHEREAS, Sugh skyrocketing medical melpractice insurance
20515 have resulted in a potentia) breakdown in the defivery of health
care in this state, severe hardshipe concerning the availability of
health care for the medically indigent, & denial of access to henlth
care for the economically marginal, a0d the depletion of physicians
suich a5 io substantially worsen the quakity of health care available to
the sesidents of this state; and

WHEREAS, It is necessary to provide an sdequate and reasonsble
temedy to address this heallh care £risis and to protect the heaith,
welfare and safety of the rasidents of this state; naw, therefore,

THE PEQPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY DO ENACT AR FOLLOWS:

L
i
e 1 ¥ -

i
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Section 1. Chapier 7 of NRS iy hereby amended by adding
thereto a new section to read ag follows:

1. An atiorney shall wot conmraer Jor or colfect g Jee
convingeni on the gmount of recovery for répresenting a person
Seeking dumages in connection witl cr action for injury or deash
aguinst o provider of health care based Kpon  professional
negligence in excess of

{a)} Forty percent ef the first 350,000 recoveredy

{b) Thirty-three and one-third percent of the next $50,600
recovered;

{c} Ywenty-five percent of the next $500,600 recovered;y and
55 g}?g ;gﬁmn rercent af the amount of recovery thal exceeds

i

2. The limisations set forth in swbsection 1 apply to ait formy
of recovery, including, withous limétation, settlemen, arbifration
and fudpmant,

3. For the purposes of this section, “recovered” wmeans the net
sum recovered by the plaintiff after deducting any disbursentenss
or cosis incarred in connection with e prosecation or settienseny
of the claim. Costs of medical care incnrred by the plaintify and
general and administrative expenses tneurred by the office of the
attorney are not deductivle dishursements or costs,

4 As used in this section:

() “Professional negligence” meany g negligent act or
entissien to act by o provider of health core in the rendering of
professional services, which act ur smission is the proximate cause
of & personal injury ar wrotgful deatl. The term does not include

health cave fucitiey.

B} “Provider of health core” eans a physiclan leopsed
under chapier 6380 or 613 of NRS, dentilst, regictered nurse,
dispensing oprician, oplometrist, repistered physical Yherapiss,
podiatric physician, licensed psychologisy, chirapractor, doctor of
Orientol medicine, medicat faboratory direcior oy techuician, or g
licensed hospital and its employeer.

Sec. 3. Chapter 41A of NRS is herelly amended by adding
thereto the provisions set forth ag sections 3 to 6, inclusive, of this
act,

Sec. 3. “Professional negligence” means a negligent uer pr
omisslon to act by a pravider af health care in the rendering of
professional services, which act or omission is the proximate cause
of @ personal injury or wranpful death, The term does not include
services that are ouiside the scape of services Jor which the
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provider of health care is licensed or services Jor which apy
restriction has been imposed by the applicable regulatery board of
health care facitity, .

Bec. 4,  “Provider of health care” means o phpsician licenged
under chapter 630 or 633 of NRS, dentist, licensed nurse,
dispensing optician, optometriz, registercd phtysiral therapis,
podiatric physician, licensed psychologist, chiropractor, doctor of
Oriental medicine, medical jabo ratory director or fechnician, or o
licensed hospital and its employees.

See. 5. Iman action for injury or death against a provider of

health care based upon professional negligence, the infured
Plaintiff may recover nonscomamic daintages, but the amount of
naneconontic damages awarded in such an aetien myust nat exceed
$356.000.

Sec. 6. L In an action for injury or death againsi a
provider of health care bosed apon prafessionat negligence, each
defendant ks liable to 1he plﬁinth or economic damages and
neneconomic damages severafly only, and not Jointly, for that
porion of the judgment which represemts the percentage of
neglipence arfribumf le t the defendant.

This section is intended fo abrogate joint and severof
liahility uf & provider of heatih zare #n an action for infary or
death against the provider of krealth care based tpon professional
negligence.

Sec, 7. NRS 41A.003 is hereby amended to read as follows:

41A.00) As used in this chapier, unless the context otherwise
requires, the words and terms defined in NRS 41A_004 lo 41A013,
mclueive, and sections 3 and 4 of this oot have the meamings
eseribed to them in those sections. .

See. 8. NRS 41A.097 is hereby amendsd to rend a3 follows:

41A.097 1. Except ss otherwise provided in subsection 3, an
action for injury or death agsinst a provider of bealth care fnay not
be commmented more than 4 years the date of injury or 2 years
afier the plaintiff discovers or through the use af reasonabls
?iiigence should have discovered the injury, whichever ocours firgt,

or:

(8) Injury to or the wrongful death of a person occurring before
Crctober f, 2002, based upon alleged professioral negligence of the
provider of health care;

(b) Injury to or the wrongfu! death of a person occuering befors
October 1, 2002, from professional services rendered without
consent; or

{c) Injury to ot the wrongfisf death of 2 parson occurring before
October 1, 2002, from ervor or omission in practice by the provider
of health care.
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2. Except as otherwise provided in subsection 3, an action for
injury or death spainst a provider of health care may not be
commenced more than 3 years after the date of injury or {2-vears} 7
year afier the plaintiff discovers oy through the use of reasonable
dfgigence should have discovered the infury, whichever ocours fivst,

{2) Infury to or the wrongful death of a PerEOn Occwring on or
afier October 1, 2002, based upon alieged professional negligence of
the pr&tﬁ?ar of hwh&:am; g6l deats of

ey to of the wron  person ocCwiring on or
after October 1, 2002, fram professional services rendered withoyt
consent; or

(¢} Infury to or the wrongful death of a person occurring on or
after October 1, 2002, from efror or omission in practice by the
provider of health cara,

This time limitation is tolled for any period during which the
provider of health care has concealed &ny 8of, eror of omission
upan which the sction it based and which is knawn or through the
use of reasonable diligence should have beon knewn to him.

For the purposes of this section, the parent, guardian or legat
custodian of any minot child is respotuible for exercising reasonnble
judgment in delermining whether to prosecute any cause of action
limited by subsection 1 or 2. If the parent, guardian or custodian
fails to commence an action on behalf of that child within the
prescribed period of limittions, the child may not bring an action
based on the same alleged injury against any provider of heajth carp
upon the removal of his digsbilify, except that In the case of:

(2) Brain dumage or birth defect, the perind of limitation ig
extcnded untif the child attaing 10 years of age.

(b} Sterility, the period of Kmitation js extended untll 2 yeary
after the chifd discovers the iyjury‘; _

]

FSOR:{

Sec. . Chapter 42 of NRS s hereby amended by adding
thereto 2 new section to pead as follows:

L In an action for injury or death agalust a provider of
health care based upon professional negligence, if the defendant
so elects, fiie defendant may introduece evidence of any amount
payable as a beneflt ro the plaintlff as a resulf of the infary or
death pursuant to the United Siates Social Security Act, any state
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or federal income disability or worker’s compensation wct, any
health, sickness or income-disability insurance, aceident
insurance that provides Fealth denefils or Income-disability
coxerage, and any comfract or apreement o any proup,
orgarnitation, partnership or corporstion o provide, pay for or
reimburse the cost of medical, frospltal, o, or otlier health care
U the defendunt elects to introduce such evidence, the
plaintiff may introduce evidence af any amoumt thar the plaintiff
has paid or contribated 1o secare hiv right 1o any insurance
benefits concerning which the defendant has imtroduced evidenee,

4 A source of collateral beneflts introduced pursuant 1o
subsection I may not;

(@) Recaver any amonnt against the Plalntify: or

(b} Be subrogared to ihe rights of the plainfiff asainst o
defendant,

J. In an action for injury or dearh against a provider of
health care based upon professiongl negligence, a district court
shall, af the request of either party, enter fiudgment ordering that
money dermiages or fis eqaivalemt Jor futnre demages of the
Judgnrent creditor bhe paid in vohale o in part by peviodic payments
m’fzr than by a lump-sum payment if the award equals or exceeds
350,000 in furare damnages.

4. In emtering a judgment ordering the payment of futnre
damages by perlodic payments purssant {o subsertion 3, the court
shall make a specific finding as to the dofiar arnount of periodic
payments that wilf compensare the Judgment creditor for such
Jalure duamagey. As o condition fo asthorizing periodic paymenys
of future damages, the court shalf regrire a judgment debfor whe
is not sdequately insured to Post secarity adegunie lo assure
paymient of such damages uwarded &y the judgment. Upon
terminaiion of peciadic payments of futvre damages, the court
shall order the return; of this securlly, ar se much as rentains, 1o
the judgment debtor.

5. A judgment ordering the payneent of future durages by
periodic payments entered pursuant fo subsection 3 sy specify
the reciplent or recipients of the payments, the doller amount of
the payments, the interval between payments, and the namber of
Payments or the period of time over which payments will be made.
Swuch payments must only be subject to mej:_“ﬂ{ﬂfaﬂ int the event gf
the death of the judgment creditor. Money damages awarded for
loss of filure earmingy must not be reducad oF paymernts
terminoted By reason of the demtls of the j dgmient creditor, bys
must be paid 1o persons r?i g*h?m mbfz 7 ‘ﬁmi lg;’dim;;wed &

af support, as pravided by law, Imme ately before his dearp,
g‘g’ud: :gs#s. the court that rendered the original judgment may,

Y PTHE
WLIEY
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npm:feﬁrfan of any party in interest, modify the jadgmenr 1o
award and appertion fhe unpaid fatura damages it accordance
with this sabsecrion.

6. If the court finds that the Judgment debtor has exhibited o
continuing pattern of failing to make ihe periodic payments g5
specified prrsuant fo subsection 5, the court shuall find the
Judgment debtor in comtempt of court and, In addition 1o the
required periodic paymenis, shalf order the Judgrment debtor to pay
rhgudgmem creditor all damages cagsed by the failare 1o make
such periodic payments, including, but not hnited to, court costs
and aftorney’y fees.

7. Following the necurvence or expiration of ail obligations
specified in the periodic payment judgment, any obligation of the
Judgmnent debtor to make further paymenls ceases and any securisy
given pursuant to subsection 4 revers fo the Judgmrent debtor.

8. As used in this section:

{a) “Fatare domages® includes damages for future medical
freatment, care or castody, loss of future earnings, loxs of bodily
Junction, or future pain and saffering of the judgmsent creditor.

{(6) “Perivdic payments” means the payment of money or
delivery of other property to the Judgment creditor af regular
intervals,

(¢} “Professional nepligence” means a negligent act oy
omiission iy act by ¢ pravider of healih care in the rendering aof
professional services, swhich act or emission is the proximate coyse
of a personal injury or wrongfuf destt, The term does nof include
services that are oatside the scope of services for which the
providet of heaith care is loensed or services Jor which any
restriction has heen inposed by the applicable regulatory board oy
health care fucility.

(d} “Provider of health care” means a physician licensed
under chapter 630 or 633 of NRS, denrist, Heensed narse,

ing aoptician, aptomerrisy, registered physical therapis,
podiatric physician, licensed psychologist, chivapracter, doctor of
Orienial medicine, medical laboratory director or technician, or g
licensed hosplal and its emplayces,

Seic.d 10. NRS 41A.031, 41A.04] and 42.020 are hergby
repealed,

See. 11, IT any provision of this uct, o the applicetion thereof
to aty person, thing or circurnstance is held invalid, such invalidity
shall not affect the provisions or appliation of this act which can be
given effect without the invalid provision or application, and o this
end the provisions of this act are declared to be scverable,

APP346




= ® ®

‘-‘7*

I Sec. 1X. The amendatory provisions of sections 5, 6 and B of

2 this act apply only t¢ a cause of aclion that secries on or after the
3 effective date of this act.

M
ey I gty

41A.031 Limitations op liability for noneconomic damages;
exceptions.

1, Except zs otherwise provided in subscction 2 and except as
further Inmted in subsection 3, in an action for damages_ for medical

;wsagdggﬂ o each plaintff from each defendant must aot excégmi
350,000,

2. In an action for demages for medica} malpractice or denta}
malpractice, the limitalion og noneconomic damages set forth iy
subsection 1 does ot apply in the following circumstances and
types of cases:

(8) A case in which the conduct of the defendant is determined
ko constitute pross malpractice; or

(b} A case in which, following return of 2 verdiet by the jury or
a finding of damages in & bench tifal, the court delermines, by clear
and convincing evidence admitted at trial, that an award in excess of
§350,000 for nonecosomic damages is justified because of
exceptional circumstances.

3. Except a9 otherwise provided in subsection 4, in an action
for damages for medical malpractice or dental malpractice, in {he

circumstances and types of cases described in subsections ! and 7,
the noneconomic damages awarded v each plaltiff from each
defendant most not excesd the amount of money remaining under
the professional liability insurance policy limit covering the
defendant afier subtracting the cconomic damages awarded to thar
plaintiff. frrespective of the pumber of plaintiffs tn the action, in ng
event moay any single defendant be liable to the plaintiffs in ihe
dggregate in excess of the professions] Iiability insurance policy
ot covering that defendant,

4. The limitation set forth jn subsection 3 does oot apply in an
action for damages for medicaj malpractice or dental malpractice
unless the defendant was covered by professional Liability nsurance
at the titoe of the occurrence of fhe alleged malpractice and on the
date on which the msurer receives notice of the tlaim, in an amouny
oft

' (2} Not less than $1 K00.000 per octusrence; and

B

1 -
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(4} Not less thap $3,000,000 in the apgregate,
5 .

. § section 18 not intended to Bimit the responsibibity of any
defendant for the lotal economic damages awarded.

6. For the purposes of thig section, “gross malnractes” means
failure 10 exercise the required degres of care, s!uﬁ or knowledge
that amounts to;

{8) A conscious indifference to (e consequences which may
result fiom the gross maipractics; and

(b} A distegard for and indifference to the safety and welfare of
the patient,

41A.041 Medical malpractics: Seversl Eability for
roneconomic damapes.

I. In an metion for darnages for medical malpractice, each
defendant is liable for noneconomic damages severally only, and pot
jointly, to the plaintiff only for that portion of the judgment which
tepresents the percentage of negligence attributable To the defendagt,
] IZ. Atg us‘eg! in thig lf:;:iﬂt;;: “metlﬁﬂal m;lpm:;i:ei" Ele:ms the

ailure of 5 physician, oyee af & hospital, certifieg
RURNG midwi& or certifed repi 3:3, nurse anesthetist in rendering
services to use the reasonable care, skill or knowledge ordinarily
used ander similar circumstances,

42020 Actions for damages for mesdical malpractice;
Reduction of damages by amount previously paid or
relmbursed: payment of futire economic domages.

Except as otherwise provided in subsection 2, in any action
for damages for medical malpractice, the amount of damages, if any,
awarded 1 the action must be reduced by the amount of any prior
payment made by or on behalf of the provider of health care against
whom the action is brought 1o the infured person or to the claimant
to meet reasonable expenses of medical care, ather essential gonds
or services or rearonable Jiving expenses.

In any action deseribed in subsection 1 in which liability for
medical malpractice is established or admitted, the court shall,
hefore the entry of judpment, hold », separate hearing 1o determine if
any expenses in by the claimant for medical cere, loss of
income or other financial loss have been paid or reimbursed as g
benefit from a colfaters| source. If the court defermines that a
claimant has roceived such a benefit, the court shall redgee the
emount of damages, if any, awarded in the action by the amount of
the benefit. The amount s rediced mitst not inclade any amocunt for
which there is a right of subrogation (o the rights of the claimant if
the right of subrogation is excrcized by serving a notice of lien op
the claimant before the setilement of or (ke entry of judgment in the
action. Notice of the action ust be provided by the clarmant i any

statutory holder of a ljen,
it
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3. If future economic dsmages are awarded i an action for
medical malpractice, the court may, at the request of the claimans,
order the award to be paid:

(#) Ios lump sum which bag been reduced o g present value as
determined by the trier of fact and aptpmvcd by the court; or

(b} Subjert to the provisions o subsections 5 and 6 and the
discretion of the court, in peticdic payments either by an annuity
purchased to provide periodic paymeots or by other memns if the
defendant posts an edequate bond or other security to ensure fufl
p nt by perisdic payments of the damages awarded by the
judgment,

As used in this subsection, “firture economic damages” includes
damages for future medical ireatment, care or custody, and Joss of
SHITINgS.

4. If the claimant receives periodic paymeants pursuant o
paragraph (b) of subsection 3, the award wust not be reduced o {ts
present value. The amount of the peradic peyments must be equal
ta the lotal amount of all futyre damages awarded by the ter of faot
and approved by the comt The period for which the perindie
paymemts must be made most be determined by the trier of fact and

proved by the court. Before the eatty of judgment, each party
:Eall submit to the court a plan specifying the recipient of tha
payments, the amount of the payments and a schedule of perigdic
payments for the award, Upon receipt and review of the plang, 1he
court shall specify in its judgment rendered in (he action the
recipient of the payments, the smoomt of the paymonts and 2
schedule of payments for the awargd,

3. M an sonuity is purchased purstant to parapraph (b} of
subsection 3, the claimaat shall select the provider of the annuity,
Upon puschase of the anmity, the chatment shall:

{n) Excoule a satisfaction of jedgment or a stipolation for
dismissal of the claim with prejudice; and

(hﬁkeiease forever the defendant and his insurer, if any, fom
aity obligation to make periodic payments pursuant to the award,

6. Ig t?;) d‘;&ndant ; a bond or other sec?:ity pursuant {o

Aragrap o1 subsection 3, upon termination of the payment of
periudic. payments of damages :ﬁ: coust shall order the return of the
und or other security, or a3 much BS Iemains, to the defendant,

7. As used in this-section:

(@) “Benefit from a collateral soures™ MEEON any money, service
or other benefit which is paid or provided or is reasonably likely to
be paid or provided 1o a claimant for petsonal injury or wrongfid

th putsuant {a:
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(1) A state or federal ac whith provides benefits for
sickness, disability, accidents, loss of income or workers®
compensation;

{2) A lpoljcy of insurance which provides health benefits o
coverage for loss of income:;

ée; A contract of any BYOUp, ofganization, parmership or
corporation which provides, Pays or seimburses the cost of mﬁdpical,
hospital or dental benefits or benefits for Jogs of income; ay

(4) Any other publicly or privately funded programs which
provides such benefitg,

(b) “Medical malpractice” has the meaning ascribed to it in NRS
41A.009,
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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

TIFFANI D. HURST and BRIAN
ABBINGTON, jointly and on behalf of their
minor child, MAYROSE LILI-ABBINGTON
HURST,

Plaintiffs,
VS.
SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC, MARTIN BLAHNICK,
M.D., ALI PIROOZI, M.D., RALPH CONTI,
M.D. and FOOTHILL PEDIATRICS LLC,

Defendants.

CASE NO. A616728
DEPT NO. XXIV

DEFENDANT SUNRISE HOSPITAL AND MEDICAL CENTER, LLC’S

SUPPLEMENTAL OPPOSITION TO PLAINTIFFS’ MOTION IN LIMINE NO. 2:

EXCLUDE DR. CONTI’S SETTLEMENT FROM TRIAL

COMES NOW, Defendant SUNRISE HOSPITAL AND MEDICAL CENTER, LL(C

(hereinafter “Sunrise Hospital™), by and through its attorneys, HALL PRANGLE &

SCHOONVELD, LLC, and hereby supplements its opposition to Plaintiffs’ Motion in Limine

No. 2: Exclude Dr. Conti’s Settlement at. Trial.
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This supplemeﬁtal brief is made and based upon the papers and pleadings on file herein,
the points and authorities attached hereto, and such argument of counsel which this Court has
heard and may further entertain.

DATED this 15th day of January, 2014.

HALL PRANGLE & SCHOONVELD, LLC

gy

By: M
w M. WEBSTER, ESQ.
a Bar No. 7205 -
JONQUIL L. WHITEHEAD, ESQ.
Nevada Bar No. 10783
HALL PRANGLE & SCHOONVELD, LLC
1160 North Town Center Drive, Suite 200
Las Vegas, NV 89144
Attorneys for Defendant
Sunrise Hospital and Medical Center, LLC
POINTS AND AUTHORITIES
L.
INTRODUCTION

At the hearing on Plaintiff’s Motion in Limine #2, which seeks to exclude Dr. Conti’s
Settlement from trial, this Court requested éupplemental briefing related to the apportionment of
any liability to Dr. Conti. Specifically, the issue before this Court is whether Dr. Conti, who
previously settled out of this case, may yet be included on a special verdict form to accurately
apportion the liability in this case.

Plaintiff disputes apportionment, contending that NRS 41.141 prevents the Court from|
apportioning liability to settled defendants. However, as set forth below, NRS 41.141 is
inapplicable to this case under Nevada law as contributory negligence may not be properly,

asserted “as a bona fide issue” in this case. Moreover, to give effect to the pure several liability
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of medical malpractice mandated by NRS41A.045, the percentage of fault attributable to non-

parties must be accounted for by the jury. Therefore, notwithstanding Dr. Conti’s settlement, the

jury must be allowed to determine his percentage of fault.
IL

LEGAL ARGUMENT

A. NRS 41.141 does not prohibit Dr. Conti from being included on the Jury
Verdict Form because NRS 41.141 is inapplicable to this Case.

Under NRS 41A.045(1), “each defendant is liable to the plaintiff for economic damages
and noneconomic damages severally only, and not jointly, for that portion of the judgment which|
represents the percentage of negligence attributable to the defendant.” This statute was
“intended to abrogate joint and several liability of a provider of health care in an action for injury,
or death against the provider of health care based upon professional negligence.” NRS|
41A.045(2). Thus the remaining defendants in this action can only be found liable “for that
portion of the judgment which represents the percentage of negligence attributable to [them].” Id.
Accordingly, it makes no difference whether Dr. Conti is currently a party to this case or not.
Defendants are not liable for any percentage of negligence that is attributable to Dr. Conti.

Nevertheless, Defendants contend that NRS 41.141 prohibits defendants from|
apportioning liability to settled defendants, such as Dr. Conti. NRS 41.141 applies to “any
action to recover damages for death or injury . . . in which comparative negligence is asserted as
a defense . . .” Nev. Rev. Stat. § 41.141(1). In these cases, NRS 41.141 abolishes the common|
law doctrine of joint and several liability, and allows recovery by a plaintiff notwithstanding the
plaintiff’s own negligence if that negligence “was not greater than [that] of the parties to thd
action against whom recovery is sought.” Id. Subsection (3) of the statute further provides that

“In such an action” — meaning an action in which comparative negligence is asserted as 4
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defense — “the comparative negligence of a [settled] defendant and the amount of the settlement
must not thereafter be admitted into evidence nor considered by the jury” in the case against the
remaining parties. See Nev. Rev. Stat. § 41.141(3). Consequently, the applicability of NRS
41.141, and specifically subsection (3), hinges on whether the action is one in which
“comparative negligence is asserted as a defense.”

Fortunately, the Nevada Supreme Court specifically addressed this issue in Buck v.
Greyhound Lines, Inc., 105 Nev. 756, 783 P.2d 437 (1989). Buck involved a personal injury
action arising from a car accident. See Id. at 759, 783 P.2d at 439. Two of the plaintiffs in the
case were twin three-year-old children who were passengers in one of the cars involved. Id. The
two defendants in the case were ultimately found to be severally liable for their respective
percentage of fault. /d. On appeal, the plaintiffs argued that the judgment against the defendants
should have been joint and several rather than just several. Id. at 763, 783 P.2d at 442.

The Nevada Supreme Court agreed with the Plaintiffs, holding that NRS 41.141 “must be
read as applying to situations where a plaintiff’s contributory negligence may be properly
asserted as a bona fide issue in the case.” Id. at 764, 783 P.2d at 442. The Court thus found that
“claims asserted on behalf of the three-year-old twins sleeping in the Bucks’ Mustang at the time
of the collision would not, as a matter of law, be subject to the defense of contributory
negligence.” Id. Accordingly, the Court concluded that NRS 41.141 “has no application to [the
three-year-old plaintiffs] and the judgments entered in their favor are to be joint and several as to
all defendants.” Id.; see also Coughlin v. Hilton Hotels Corp., 879 F. Supp. 1047, 1049 n.3 (D.
Nev. 1995) (finding “NRS § 41.141 rather than § 17.245 applicable because Plaintiff Coughlin’s
own negligence was an issue at trial”); Banks v. Sunrise Hosp., 120 Nev. 822, 845, 102 P.3d 52,

67 n.62 (2004) (finding NRS 41.141 had “no bearing” on whether hospital could argue a non-
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party’s fault where hospital had merely asserted comparative negligence as an affirmative
defense, the mere assertion of which “does not in any case, implicate the operation of NRS
41.1417).

Like the Plaintiffs in Buck, the Plaintiff in this case is a child. In fact, the Plaintiff was a|
mere five months when the alleged malpractice occurred. Hence, as was the case in Buck, there
18 no question that contributory/comparative negligence is not a “bona fide issue” in this case.
Thus, NRS 41.141 is inapplicable to this case. As such, there is no restriction on apportioning|
liability to settled defendants such as Dr. Conti.

B. Dr. Conti must be included on the Jury Verdict form.

Since NRS 41.141 is inapplicable to this case, joint liability would be appropriate if nof
for NRS 41A.045. See Buck, at 764, 783 P.2d at 442 (holding defendants were to be jointly
liable because NRS 41.141 was inapplicable due to the fact that the plaintiffs’ claims were noy
subject to a contributory negligence defense). However, NRS 41A.045 expressly creates several
liability for defendants in medical malpractice cases. Such defendants are specifically liable only
“for that portion of the judgment which represents the percentage of negligence attributable to
[them].” Id. Thus, NRS 41A.045 is unlike the comparative negligence statute — NRS 41.141 — as
there are no qualifications or restrictions on the abrogation of joint and several liability.

To-illustrate, under NRS 41.141, even in a case in which “comparative negligence i
asserted as a defense,” several liability is conditional. This is because a defendant is only
entitled to several liability where the Plaintiff names multiple defendants. See, e.g., Humphries v.
Eighth Jud., Dist. Ct., 129 Nev. Adv. Op. 85, 312 P.3d 484 (holding that under NRS 41.141 4
negligent defendant should be held severally liable only . . . where a plaintiff has sued multiplg

tortfeasors and recovery is allowed against more than one defendant”) (emphasis added). Hence,
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if a Plaintiff chooses to sue only one of multiple tortfeasors, that one defendant would be jointly
liable for the negligence of the other defendants regardless of whether the case is one in which
“comparative negligence is asserted as a defense.” Such a defendant would only be severally
liable if another defendant was added. Thus, under Nevada’s comparative negligence statute 4
defendant may necessarily bear the entire financial responsibility for a plaintiff’s misfortune
despite only having been slightly negligent in comparison to the total negligence of all those
involved in the underlying injury.

Such a result is entirely inconsistent with Nevada’s complete abrogation of joint and|
several liability in medical malpractice cases. See, e. g Paul v. N.L. Indus., 624 P.2d 68, 79
(Okla. 1980) (ﬁnding the purpose of several liability defeated where “the slightly negligent party,
[is required] to pay for a disproportionate part of the others not party to the suit,” and stating that
“[s]uch a result should not be permitted if we are to remain true to . . . several liability . . . .”).
NRS 41A.045 specifically mandates pure several liability for each defendant. It is not contingent
upon the plaintiff including or naming multiple defendants in the complaint. Hence whether or
not a person is a named defendant or has settled out of the case is irrelevant.

On the contrary, the only way to give effect to the clear express intention of NRS
41A.045, is to account for the negligence of all persons involved in the alleged misconduct,
regardless of their party status in the litigation. See, e.g., DeBenedetto v. CLD Consulting
Engineers, Inc., 153 N.H. 793, 800, 903 A.2d 969, 978 (N.H.,2006) (stating that the rationale for
apportioning negligence to non-parties “is that true apportionment cannot be achieved unless that
apportionment includes all tortfeasors who are causally negligent by either causing or

contributing to the occurrence in question, whether or not they are named parties to the case™).
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This is not inconsistent with the Nevada Supreme Court’s holding in Banks v. Sunrise
Hosp., 120 Nev. 822, 845, 102 P.3d 52, 67 (2004). In Banks, the plaintiff argued that it was
improper under NRS 41.141 for the defendant to argue that a non-party was solely responsible
for the plaintiff’s injuries. The Court, however, found NRS (41.141 inapplicable since
comparative negligence was not at issue in the case. Id. Instead the Court relied on NRS 17.245,
finding the statute did “not prevent a defendant from pointing the blame at another defendant ox
from arguing that it was not responsible for the plaintiff’s injury.” Id To the extent the Court
could be said to have found apportionment inappropriate as to non-parties, the determination was
expressly limited to NRS 41.141. See id. However, as set forth above, NRS 41.141 ig
inapplicable to this case.

However, here, where thé application of several liability is required and unconditional,
“the jury should consider the negligence of actors involved in the event giving rise to the
negligence, even if the actors are not parties to the particular action or they cannot be liable to
the plaintiff by operation of law or settlement.” See Le 'Gall v. Lewis County, 923 P.2d 427, 430)
(Idaho 1996) (citing Hickman v. Fraternal Order of Eagles, 758 P.2d 704, 706 (Idaho 1988));
see also Wilson v. Ritto, 105 Cal.App.4th 361, 129 Cal.Rptr.2d 336 (2003) (finding
apportionment to non-parties appropriate in medical malpractice when the defendant proves the
fault of the non-party doctor). Furthermore, “if the jury could conclude, based on the evidence,
that an actor negligently contributed to the plaintiff’s injury, then the actor must be included on|
the special verdict form.” See Le 'Gall v. Lewis County, 923 P.2d 427, 430 (Idaho 1996) (citing
Hickman v. Fraternal Order of Eagles, 758 P.2d 704, 706 (Idaho 1988)).

It is undisputable that Nevada imposes pure several liability on medical malpractice

defendants. As such, the only way to truly apportion the damages as required by statute is to
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include non-parties in such apportionment. Accordingly, so long as defendants are able to
establish that the fault of Dr. Conti contributed to Plaintiff s injuries, Dr. Conti should bg
included on the jury verdict form to accurately determine the remaining defendants’
proportionate share of liability.

II1.

CONCLUSION

Based on the foregoing, Sunrise Hospital respectfully requests this Court Order that
Plaintiffs’ Motion in Limine No. 2: Exclude Dr. Conti’s Settlement From Trial be denied as to|

Plaintiffs’ attempt to exclude Dr. Conti from inclusion on the jury verdict form.
DATED this 15th day of January, 2014.

HALLP GLE & SCHOONVELD, LLC

TH M. WEBSTER, ESQ.
Nevada Bar No. 7205
JONQUIL L. WHITEHEAD, ESQ.
Nevada Bar No. 10783
HALL PRANGLE & SCHOONVELD, LLC
1160 North Town Center Drive, Suite 200
Las Vegas, NV 89144
Attorneys for Defendant
Sunrise Hospital and Medical Center, LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD,
LLC; that on the 15™ day of January, 2014, I served a true and correct copy of the foregoing
DEFENDANT SUNRISE HOSPITAL AND MEDICAL CENTER, LLCS
SUPPLEMENTAL OPPOSITION TO PLAINTIFFS’ MOTION IN LIMINE NO. 2:
EXCLUDE DR. CONTI’S SETTLEMENT FROM TRIAL in a sealed envelope, via U.S.
Mail, first-class postage pre-paid to the following parties at their last known address:
Dennis M. Prince, Esgq. J ohh H. Cotton, Esq.

PRINCE & KEATING Chris Rigler, Esq.
3230 South Buffalo Drive, Suite 108 COTTON, DRIGGS, WALCH, HOLLEY,

Las Vegas, NV 89117 WOLOSON & THOMPSON
-and- 400 South Fourth Street, 3™ Floor
Jacquelynn D. Carmichael, Esq. Las Vegas, NV 89101
EISENBERG & GILCHRIST Attorney for Defendant

215 South State Street, Suite 900 Ali Piroozi, M.D.

Salt Lake City, UT 84111
Attorneys for Plaintiffs

Robert McBride, Esq.

Kim Mandelbaum, Esq.

MANDELBAUM, ELLERTON & MCBRIDE
2012 Hamilton Lane

Las Vegas, NV 89106

Attorneys for Defendant

Martin Blahnick, MD

An em oyee of HALL PRANGYE & SCHOONVELD, LLC

i

4824-2104-2711,v. 1
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%;.W

CLERK OF THE COURT
SUPP

PRINCE & KEATING

Dennis M. Prince, Esq. (NV #5092)
3230 South Buffalo Drive, Suite 108
Las Vegas, Nevada 89117
Telephone: (702) 228-6800

EISENBERG GILCHRIST & CUTT

Jacquelynn D. Carmichacl, Esq. (UT #6522)
Robert G. Gilchrist, Esq. (UT #3715)

Jeff M. Sbaih, Esq. (NV #13016)

215 South State Strect, #900

Salt Lake City, Utah 84111

Telephone: (801) 366-9100

Facsimile: (801) 350-0065
jearmichacl@egclegal.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

Tiffani D. Hurst and Brian Abbington, jointly
and on behalf of their minor child, MayRose
Lili-Abbington Hurst,

Plaintiffs,
CASE NO. A-10-616728-C

vS. DEPT. NO. XXIV

Sunrise Hospital and Medical
Center, LLC, Martin Blahnik, M.D., and Ali
Piroozi, M.D.,

Defendants.

PLAINTIFFS’ SUPPLEMENTAL BRIEFING REGARDING
THEIR MOTIONS IN LIMINE
HEARING DATE: January 22, 2014
HEARING TIME: 9:00 a.m.
Pursuant to the Court’s request during the January 8, 2014 pre-trial conference, Plaintiffs

respectfully submit this supplemental memorandum of points and authorities regarding the issues
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that still require the Court’s decision.

INTRODUCTION

Plaintiffs filed five Motions in Limine. Four were opposed. The court has ruled on a few
issues raised in those Motions. The Court intends on ruling on the other issues at the final pre-trial
conference scheduled for January 22, 2014. The issues to be decided arc consolidated as follows:

(1) Can Defendants allocate fault to Dr. Conti under NRS 41.141(b)?"
(2) Are Plaintiffs entitled to present their full measure of damages at trial?”
Plaintiffs will address each in turn herein.

ARGUMENT

ISSUE NO. 1: CAN DEFENDANTS ALLOCATE FAULT TO DR. CONTI
UNDER NRS 41.141(B)?

The answer — No. NRS 41.141 is directly on point and, contrary to Defendants’ assertions
is not in conflict with the statutes upon which they rely and specifically recognizes and provides
for “several” liability. Furthermore, NRS 41.141 is the only Nevada statute that directly addresses
whether or not a party may allocate fault to a settled-out party during trial. Finally, NRS 41.141 is
in harmony with the other statutes upon which Defendants rely and has not been abolished,
overturned or distinguished by any subsequent statute or case decision. Accordingly, its provisions
control and must be followed. Specifically, NRS 41.141 provides in pertinent part:

Where recovery is allowed against more than one defendant in such an action, except

as otherwise provided in subsection 5, each defendant is severally liable to the

plaintiff only for that portion of the judgment which represents the percentage

of negligence attributable to that defendant.

NRS 41.141(4) (emphasis added). NRS 41.141 goes on to carve out a narrow exception to this rule,

namely when a party intends to allocate fault to a party who has scttled his claims prior to the entry

! See Plaintiffs’ Motion in Limine No. 2, Section B, pages 7-8.

? See id. at Section C, pages 8-9
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of judgment:
If a defendant in such an action scttles with the plaintiff before the entry of

judgment, the comparative negligence of that defendant and the amount of the
settlement must not thereafter be admitted into evidence nor considered by the

jury...
NRS 41.141(3) (emphasis added). In order to address the seeming inequity of this provision, the
statute goes on to allow the defendants a full credit for the already paid scttlement amount:

. . . . The judge shall deduct the amount of the settlement from the net sum

otherwise recoverable by the plaintiff pursuant to the general and special

verdicts.
Id. Thus, the remaining non-scttling defendants are not held liable for the entire verdict amount.
They arc allowed to deduct from the verdict the amount paid by the settling party. Accordingly,
they are not being held “jointly™ liable for the entire verdict amount. Depending on the jury’s
verdict, the credit the defendants are entitled to receive may actually end up making them
responsible for less than their respective percentages of fault. For example, if a jury found liability
against two remaining defendants and awarded damages in the amount of $500,000, but the credit
to be applied against the settlement was $1 million already paid by a settling party, the party
defendants would end up paying nothing. Notwithstanding this inequity (which in the example
given works in favor of the defendants and to the detriment of the plaintiff), this is the manner in
which the Nevada legislature has determined that verdicts be paid as between party defendants and
those defendants who have settled-out.

In the present case, under this statute, because Dr. Conti reached a settlement with
Plaintiffs before the entry of judgment, the remaining Defendants may not apportion fault to him

by placing him on the verdict form at trial. Nor can the amount of his settlement be admitted or

considered by the jury.” Nevada law is unequivocally clear on this issue and should be applied

* After the briefing on whether the settlement or its amount can be discussed at trial, the parties reached a stipulation
and agreed not to discuss the settlement or its amount in front of the jury.
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accordingly.

Despite the plain language of NRS 41.141, Defendants argue that they may allocate fault in
accordance with NRS 41 A.045 and NRS 17.245. Neither statute supports this conclusion. NRS
17.245 entitled “Effect of Release or Covenant Not To Sue” provides in its entirety:

1. When a release or a covenant not to sue or not to enforce judgment is given in

good faith to one of two or more persons Hable in fort for the same injury or the same

wronglul death:
{a} Bt docs not discharge any of the other tortfeasors from biability for the
injury or wrongful death unless s fcrms so provide, but it reduces the claim
against the others to the extent of any amount stipulated by the release or the
covenani, or in the amount of the consideration paid for it, whichever is the

greater; and

(b} It discharges the tortfeasor to whoro 18 given from all hability for
contrihution and for equitable indemmnity to any other tortfeasor,

2. Ag used in this section, “equitable indemnity” mcans a right of mndemnity that s
created by the court rather than expressly provided for in a written agreement.

NRS 17.245 {West)y, This statute essentially perrotts a plaintiff o settle with ove or more of the
defendants while continuing to prosecute the claims against the other defendants. It also provides
for a credit to the remaning defendants 1 the amount of the settlement. Thus, 1t 18 completely
consistent with NRS 41.141 which provides for the same ¢redit to be gtven agamst the jury’s
verdict to the non-settling defendants. NRS 17.245 also discharges the seltling party from any
clatms by other parties for contribution or equuiable imdemmity. However, no portion of this
section relates to apportioning fault at trial.

The other statute Defendants rely upon — NRS 41A.045 entitled “Several liability of
defendants for damages; abrogation of joint and several liability” — provides in its entirety:

1. In an action for injury or dcath against a provider of health care based upon

professional negligence, each defendant is liable to the plaintiff for economic

damages and nonecconomic damages scverally only, and not jointly, for that portion

of the judgment which represents the percentage of negligence attributable to the
defendant,
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2. This section is intended to abrogate joint and scveral liability of a provider of
health care in an action for injury or death against the provider of health carc based
upon professional negligence.

NRS 41A.045 (West). This statute provides for several liability (just like NRS 41.141 does), stating

that cach defendant doctor is only liable for his own share of damages. However like the NRS

£7.245, 1t also does not address when and if damages may be apportioned o nen-parfics. It only

speaks to existing defendanis who are going to trial.  Indeed, the only statoic that addresses

apportioning fault as between party-defendants and dismissed, seitied-ont partics i3 NRS 41.141 4
which explicitly prohibits a trial defendant from allocating fault to a previously settled out party.
The Nevada Supreme Court addressed this issue in Banks v. Sunrise Hosp., 102 P.3d 52
(Nev. 2004). There, the court explained:
NRS 41.141 only prevents admission of evidence in support of a “comparative fault”
or apportionment analysis of the case as to nonpartics, and a jury may only
“compare” the negligence as between partics and nonparties. Nothing in NRS
41.141 prohibits a party defendant from attempting to cstablish that either no
negligence occurred or that the entire responsibility for a plaintiff's injuries rests with
nonparties, including those who have separately settled their liabilities with the
plaintiff.
Id. at 67. In other words, Defendants cannot compare their fault with Dr. Conti, but they may argue
cither (a) they were not negligent in their care of MayRose, or (b) Dr. Conti’s fault is the sole and|
proximate cause of MayRose’s injuries. That is what Nevada law permits in this circumstance. The
fact that Defendants would prefer to allocate fault to Dr. Conti does not change this reality.
Defendants attempt to circumvent the plain language of these statutes and the Nevada
Supreme Court’s interpretation of them by claiming the 2004 “Keep Our Doctors In Nevada”
Initiative somehow supersedes the comparative fault scheme set forth in NRS 41.141. They argue
that since the Initiative was passed in 2004, it also supersedes the Court’s decision in Banks. They

also argue that since NRS 41A.045 abrogates joint and several liability, they should be allowed to

comparg their fault to Dr. Conti’s fault,
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Defendants’ arguments arc bascless. First, NRS 41A.045 allows for cach doctor-defendant
to be liable for his/her own “percentage of fault”. It says nothing, however, with respect to non-
partics/scttled-out defendants. “Percentages of Fault” are governed by the comparative fault
statute, which specifically states that, in this case since Dr. Conti is a scttled out defendant,
Defendants may not allocate fault to him.

Second, like NRS 41A.045, NRS 41.141 also provides for scveral liability among
defendants, not joint and scveral liability. Thercfore the two statutes arc not at odds with one
another so as to suggest that the one statute is intended to supersede the other.

Third, it 1s this court’s obligation to apply the express language of the statute. Hernandez v.
Bennett—Haron, 287 P.3d 305, 315 (2012). The court must also “avoid statutory interpretation that
renders language meaningless or superfluous, and if the statute's language is clear and
unambiguous, [the court must] enforce the statute as written.” George J. v. State (In re George J.),
279 P.3d 187, 190 (2012). Additionally, the court must construc “statutes to preserve harmony
among them.” Canarelli v. Eighth Judicial Dist. Court, 265 P.3d 673, 677 (2011). Adopting
Defendants’ position would require this court to apply the statutes in a manner different than how
they are written and in a manner which renders NRS 41.141 meaningless.

Therefore, the court should not allow Defendants to place Dr. Conti on the verdict form for
purposes of allocating fault to him. They may, however, argue they are not at fault or that Dr.
Conti bears 100% of the fault. Because no allocation of fault is permitted, Dr. Conti should not

appear on the verdict form.

ISSUE NO. 2: ARE PLAINTIFFS ENTITLED TO PRESENT THEIR FULL
MEASURE OF DAMAGES AT TRIAL?

The answer — Yes. It is fundamental in tort law that a plaintiff is entitled to recover all
damages directly and proximately caused by the defendant’s negligence. Plaintiffs filed their

Motion out of an abundance of caution to prevent Defendants from claiming some of Plaintiffs’
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damages have been satisfied or paid by Dr. Conti’s scttlement funds. Defendants oppose this
request, claiming that all claimed expenses that were reimbursed/satisfied by the scttlement funds
arc no longer damages that may be presented. This argument lacks merit for several reasons.

First, under the relevant statutes, Defendants are entitled to receive a credit for the full
amount of the scttlement, post-verdict. However, in order to prevent Defendants from receiving a
double discount off the verdict, the full measure of damages must be admitted without reduction.
If it is not, Defendants will get the full settlement amount as credit, and also another discount in the
amount of the damages that Plaintiffs are not permitted to present to the jury

Second, evidence of MayRose’s entire measure of damages, particularly past medical bills,
must be admitted to show the jury how much providers bill for the services, equipment and
medical care MayRose has received and will continue to require. This is especially important
because Plaintiffs’ life care plan projects the cost of MayRose’s future treatment expenses.
Plaintiffs will be prejudiced if they cannot show the jury how substantial MayRose’s medical bills
have been these past 5 years, while arguing that she is entitled to a large sum of money to
compensate her for future medical bills to be incurred. If Plaintiffs are not permitted to claim the
past bills that have been satisfied by the settlement, or are limited to claiming only paid amounts
instead of billed amounts, this will cause the jury to speculate that there has been a prior settlement
and also will confuse the jury with regard to why the medical bills projected for the future (which
are based upon what health care providers charge for their services, equipment and medical care)
are higher than what the costs have been in the past. For all of the reasons previously argued on
Plaintiffs’ Motion in Limine pertaining to whether billed vs. paid amounts should be introduced,
Plaintiffs should be allowed to introduce the full measure of their damages notwithstanding the
scttlement with Dr. Conti.

Finally, Defendants have argued that Plaintiffs should be bound by the amounts set forth in
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their Petition for approval of Minor’s scttlement in which reimbursement for certain medical
expenses was being sought by various third parties. The amounts specified in the subject Petition
do not reflect the true measure of MayRose’s damages, as reimbursement was not sought for all
expenses paid. Furthermore, MayRose has incurred additional medical expenses since then so that
Pectition is not reflective of Plaintiffs’ current measure of damages. Additionally, the Petition
contains evidence of collateral sources, which are inadmissible under Nevada law. Finally, the
Pectition does not include all of May’s past expenses, a large share of which were paid for by her
mother and for which her mother did not seck reimbursement. Accordingly, the amounts sct forth
in the Petition do not accurately reflect all of May’s past damages—only those for which various
parties were seeking reimbursement.

To present the amounts in the Petition as the full measure of MayRose’s past medical
expenses would be to totally distort the true costs for those services and would improperly
influence the jury with regard to what her future medical costs will be. There is no guaranty that
MayRose will continue to be insured. If MayRose’s mother loses her job, dies or become unable
to work, MayRose will have no insurance coverage. Furthermore, there is nothing to say that the
subject insurance carrier will agree to compromise its medical liens in the future as it was willing
to do in the past. In order for the jury to have a clear picture of what MayRose’s health care
providers charge for their services, equipment and medical care, MayRose should be allowed to
introduce the amounts actually billed for those services. If Defendants want to seek a reduction of
the jury’s award for past medical expenses to the amount MayRose was actually required to pay as
a result of a contractual arrangement between her health insurance carrier and her medical
providers as well as negotiations between her carrier and herself, then such is best reserved for a
post-trial motion and discussion with the Court after the verdict is received. To do otherwise will

distort for the jury the costs associated with the care MayRose will continue to require throughout
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her life.

Plaintiffs represent and want Defendants to understand that MayRose’s damages case will
be confined to her past medical bills as well as the costs for the future care she will need as
contained in the life-care plan and those additional amounts of damage to which she is entitled
under the law (such as pre and post-judgment interest). MayRose will #ot be secking any amounts
in excess of those already disclosed to defendants in the subject life-care plan and economic loss
report (which has been recently updated, to include May’s additional past medical expenses
incurred since the report was initially authored and to deduct for future care that has alrecady been
provided).

For example, the life-care plan does not provide for the purchase of a handicap accessible
home. It only provides for approximately $44,000 of ¢xpenses to retrofit an existing home to be
handicap accessible. In reality, MayRose has spent $250,000 for her home that is held in the name
of her trust and an additional $80,000 to make the home fully-handicap accessible.
Notwithstanding the reality of the situation, MayRose will not claim $330,000 for a handicap
accessible home (the amount she has actually paid for these items). Instead, she will claim only
what has already been disclosed to Defendants in the life-care plan and economic loss report
prepared by Plaintiffs” experts.

The objective of Plaintiffs’ Motion is to simply ensure that Plaintiffs are entitled to pursue
recovery based on Plaintiffs’ past medical bills, life care plan and economic loss report and not
have Defendants introduce to the jury that some of the items in the plan have already been
purchased. Since they were purchased with the settlement dollars for which Defendants will
receive full credit, it would be unfair to suggest to the jury that those items are no longer part of
MayRose’s damages. Plaintiffs seck only to try this case as if it were taking place prior to the

scttlement with Dr. Conti. As previously stated, Plaintiffs will only seck recovery for MayRose’s
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past medical expenses and those damages set forth in the life care plan and calculated in the

cconomic loss report, as updated. Informing the jury that some items of MayRose’s damages have

already been paid and/or purchased could suggest that a scttlement was obtained from Dr. Conti. It

also could yield a double discount on those things contemplated in the life care plan that have

already been purchased. This is not what is intended under Nevada law. Accordingly, MayRose

Hurst should be allowed to present her full damages case as contained in the past medical billing,

life-care plan and economic loss report.

DATED this 17 day of January, 2014,

EISENBERG, GILCHRIST & CUTT

/s/ Jacquelynn D. Carmichacel

Jacquelynn D. Carmichacl, Esq. (UT #6522)
Robert G. Gilchrist, Esq. (UT #3715)

Jeff M. Sbaih, Esq. (NV #13016)

215 South State Strect, #900

Salt Lake City, Utah 84111

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on the 17" day of January, 2014, T mailed a true and correct copy,
postage prepaid, of the foregoing PLAINTIFFS’ SUPPLEMENTAL BRIEFING
REGARDING THEIR MOTIONS IN LIMINE to the following:

Kenneth M. Webster

Jonquil L. Urdaz

HALL PRANGLE & SCHOONVELD LLC

1160 North Town Center Drive

Suite 200

Las Vegas, NV 89144

jurdazihpslaw.com

Attorneys for Sunrise Hospital & Medical Center, LLC

John H. Cotton

Christopher G. Rigler

COTTON DRIGGS WALCH HOLLEY WOLOSON & THOMPSON
400 S. Fourth Street, 3™ Floor

Las Vegas, NV 89101

criglerf@iheottontaw,.com

Attorneys for Ali Piroozi, MD

Robert C. McBride

MANDELBAUM, ELLERTON & MCBRIDE
2012 Hamilton Lane

Las Vegas, NV 89106

bobwmemlaw.net

Attorneys for Martin Blahnik, MD

/s/ Candace Gleed
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NEO

PRINCE & KEATING

Dennis M. Prince, Esq. (NV #5092)
3230 South Buffalo Drive, Suite 108
Las Vegas, Nevada §9117
Telephone: (702) 228-6800

EISENBERG GII.CHRIST & CUTT

Jacquelynn D. Carmichael, Esq. (UT #6522)
Robert G. Gilchrist, Esq. (UT #3715)

Jeff M. Sbaih, Esq. (NV #13016)

215 South State Street, #900

Salt Lake City, Utah 84111

Telephone: (801) 366-9100

Facsimile: (801) 350-0065

jearmichael @egclegal.com

Attorneys for Plaintiffs

Electronically Filed
02/04/2014 09:56:06 AM

%i.w

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

Tiffani D. Hurst and Brian Abbington, jointly
and on behalf of their minor child, MayRose
Lili-Abbington Hurst,

Plaintiffs,

VS.

Sunrise Hospital and Medical
Center, LLC, Martin Blahnik, M.D., and Ali
Piroozi, M.D.,

Defendants.

CASE NO. A-10-616728-C
DEPT. NO. XXIV

NOTICE OF ENTRY OF ORDER

Please take notice that an order regarding the parties’ pre-trial motions and Motions for

Summafy Judgment was entered in this matter on the 3™ day of February, 2014. A copy of said

Order is attached hereto.

DATED this 4th day of February, 2014.
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EISENBERG, GILCHRIST & CUTT

{s/ Jacquelynn D. Carmichael

Jacquelynn D. Carmichael, Esq. (UT #6522)
Robert G. Gilchrist, Esq. (UT #3715)

Jeff M. Sbaih, Esq. (NV #13016)

215 South State Street, #900

Salt Lake City, Utah 84111

Attorneys for Plaintiffs

CERTIFICATE OF SERVICE

I hereby certify that on the 4th day of February, 2014, I emailed and mailed a true and

correct copy, postage prepaid, of the foregoing NOTICE OF ENTRY OF ORDER to the
following:

John H. Cotton

Christopher G. Rigler

COTTON DRIGGS WALCH HOLLEY WOLOSON & THOMPSON
400 S. Fourth Street, 3™ Floor

Las Vegas, NV 89101

crigler@jhcottonlaw.com

Attorneys for Ali Piroozi, MD

Robert C. McBride

S. Marie Ellerton

MANDELBAUM, ELLERTON & MCBRIDE
2012 Hamilton Lane

Las Vegas, NV 89106

bob@memlaw.net

Attorneys for Martin Blahnik, MD

/s/ Candace Gleed
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Electronically Filed
02/03/2014 05:29:06 PM

CLERK OF THE COURT

ORD

PRINCE & KEATING

Dennis M, Prince, Esq. (NV #5092)
3230 South Buffalo Drive, Suite 108
Las Vegas, Nevada 89117
Telephone: (702) 228-6800

EISENBERG GILCHRIST & CUTT

Jacquelynn D. Carmichael, Esq. (UT #6522)
Robert G. Gilchrist, Esq. (UT #3715)

Jeff M. Sbaih, Esq, (NV #13016)

215 South State Street, #900

Salt Lake City, Utah 84111

Telephone: (801) 366-9100

Facsimile; (801) 350-0065
jearmichael@egcelegal.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY,NEVADA

Tiffani D, Hurst and Brian Abbington, jointly
and on behalf of their minor child, MayRose

Lili-Abbington Hurst, CASENO. A-10-616728-C
DEPT. NO. XXIV
Plaintiffs,

VS.

_ , _ PRETRIAL ORDER
Sunrise Hospital and Medical Center, LLC, re: Motions for Summary Judgment and
Martin Blahnik, M.D,, and Ali Piroozi, M.D., Motions in Limine

Defendants.

Plaintiffs and Defendants filed several Motions in the above-captioned case that came before
the Court for hearing on November 6, 2013, January 8, 2014 and January 23, 2014, Jacquelynn D.
Carmichael, Jeff Sbaih and Robert G. Gilchrist appeared on behalf of Plaintiffs, Marie Ellerton and
Robert McBride appeared on behalf of Dr. Blahnik. Christopher G. Rigler appeared on behalf of

Dr. Piroozi. Jonquil Whitehead and Kenneth Webster appeared on behalf of Sunrise Hospital.
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The Court, having reviewed the parties’ Motions, and having heard argument from the
parties, HEREBY ORDERS the following:

I.

Defendants’ Motion for Summary Judgment is DENIED. The parties dispute whether
Dr. Blahnik and Dr, Piroozi caused MayRose’s injuries, Causation is a question of fact
traditionally resolved by the jury. In this case, there is a dispute regarding material facts
surrounding the issue of causation. Therefore, this issue is left for the jury to decide and
summary judgment is inappropriate.

Plaintiffs’ Motion for Partial Summary Judgment is DENIED. Defendants may allocate
fault to Plaintiffs provided they are able to introduce evidence during the trial that would
support such an allocation of fault,

Plaintiffs” Motion in Limine No. 1 to exclude evidence of Dr. Conti’s criminal matters
and hldichﬁents is GRANTED. Defendants may not introduce evidence of Dr. Conti’s
criminal matters unless it is for the purpose of impeaching his credibility. Defendants
will not be permitted to introduce Dr. Conti’s deposition testimony favorable to them
and also attempt to impeach him with evidence of his criminal matters unless Plaintiffs
open the door for such impeachment by attempting to introduce evidence of Dr. Conti’s
good character. Accordingly, Dr, Conti’s deposition testimony that will be played for
the jury will be edited to exclude any references or discussion with regard to his criminal
matters, If Defendants believe that Plaintiff has opened the door so as to permit
impeachment of Dr. Conti with his criminal matters, the parties shall address this issue
with the court outside the presence of the jury in order to obtain a ruling,

Plaintiffs’ Motion in Limine No. 2 regarding Dr. Conti’s settlement is GRANTED.
Specifically, (1) The fact that a settlement has occurred and the amount of the

settlement paid by Dr, Conti and Foothills Pediatrics will not be discussed at trial; (2)
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. Plaintiffs’ Motion in Limine No. 3 regarding collatera! sources is GRANTED. The

. Plaintiffs’ Motion in Limine No. 4 to exclude discussion of the cap on non-economic

The parties previously stipulated to a portion of Plaintiff’s Motion in Limine No. 2, the entirety of
Plaintiffs’ Motion in Limine No. 5 and other issues relating to the admissibility of evidence. These

Stipulations are attached as Exhibits A and B.

Defendants are not permitted to allocate fault to Dr. Conti and/or Foothills Pediatrics,
compare their fault to Dr. Conti’s and/or Foothills Pediatric’s fault or place Dr, Conti
and/or Foothills Pediatrics on the jury verdict form pursuant to NRS 41.141 and Banks

v. Sunrise Hospital, 120 Nev. 822, 102 P.3d 52 (2004); (3) Defendants may argue to the

jury that they are not at fault for MayRose’s injuries and/or that Dr. Conti and/or
Foothills Pediatrics is 100% at fault for her injuries; and (4) Plaintiffs are permitted to
introduce the full measure of their damages and the Defendants will receive an offset if

any verdict is rendered in the amount of any previous settlement amounts pursuant to

NRS 41.141.

court finds that NRS 42.021 is expressly preempted by 5 U.S.C. § 8902(m)(1) and thus
evidence of collateral sources is inadmissible at trial. In addition, the Court finds that
the billed amount of MayRose’s medical bills is the reasonable amount of her medical
services, not the amount that was paid. Accordingly, any evidence of collateral sources

showing reductions or write-offs to the billed amounts is excluded.

damages is GRANTED IN PART and DENIED IN PART. The court declines to rule
on the constitutionality of the damages cap at this time. If necessary, an award for non-
economic damages may be reduced post-trial by motion, Accordingly, evidence of or

discussion about the non-economic damages cap under NRS 41A.035 is inadmissible.
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APPROVpAS TO FWL/

JohnnH-Cotton
Christopher G. Rigler
Attorneys for Dr. Pircozi

/%MM//)

Kobe C. McBride
Marie Ellerton
Attorneys for Dr. Blahnik

DATED this _Stefday ofijm_gﬁyl, 2014

CLARK COUNTY DISTRICT COURT

Hoforable James M. Bikler S
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CERTIFICATE OF SERVICE

I hereby certify that on theé{g day of January, 2014, I mailed a true and correct copy, |

postage prepaid, of the foregoing [Proposed] PRETRIAL ORDER to the following:

John H. Cotton

Christopher G. Rigler

COTTON DRIGGS WALCH HOLLEY WOLOSON & THOMPSON
400 S. Fourth Street, 3" Floor

Las Vegas, NV 89101

crigler@jhcottonlaw.com

Attorneys for Ali Piroozi, MD

Robert C, McBride

Marie Ellerton

MANDELBAUM, ELLERTON & MCBRIDE
2012 Hamilton Lane

Las Vegas, NV 89106

bob@mem!law.net
Attorneys for Martin Blahnik, MD

{s/ Candace Gleed

4812-2502-8376, v. 1
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HALL PRANGLE & SCHOONVELD, LLC
1160 NORTH TOWN CENTER DRIVE
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G

KENNETH M. WEBSTER, ESQ.

Nevada Bar No, 7205

JONQUIL L. WHITEHEAD, ESQ.
Nevada Bar No. 10783

HALL PRANGLE & SCHOONVELD, LLC
1160 North Town Center Drive, Suite 200
Las Vegas, NV 89144

(702) 889-6400 ~ Office

(702) 384-6025 — Facsimile
kwebster@hpslaw.com
jwhitehead@hpslaw.com

Attorneys for Defendant

Sunrise' Hospital and Medical Center, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

TIFFANI D. HURST and BRIAN CASE NO. A616728
ABBINGTON, jointly and on behalf of their | DEPT NO, XXIV
minor child, MAYROSE LILI-ABBINGTON
HURST, ‘

Plaintiffs,
Vs,
SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC, MARTIN BLAHNICK,

M.D., ALI PIROOZI, M.D., RALPH CONTI,
M.D. and FOOTHILL PEDIATRICS LLC,

Defendants,

NOTICE OF ENTRY OF ORDER
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FACSIMILE: 702-384-6025

TELEFPHONE: 702-889-6400

19
20
21
22
23
24
25
26
27

28

PLEASE TAKE NOTICE that an Stipulation and Order Regarding Certain Trial

Evidentiary/Procedural Rulings was entered in the above-entitled Court on the 21" day of

October, 2013, a copy of which is attached hereto,

DATED this 23 day of October, 2013.

By:

HALL PRANGLE & SCHOONVELD, LLC

/s/: Jonquil Whitehead
KENNETH M. WEBSTER, ESQ.
Nevada Bar No. 7205
JONQUIL L. WHITEHEAD, ESQ.
Nevada Bar No. 10783
HALL PRANGLE & SCHOONVELD, LLC
1160 North Town Center Drive, Suite 200
Las Vegas, NV 89144
Attorneys for Defendant
Sunrise Hospital and Medical Center, LLC
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Suite 200

LAS VEGAS, NEVADA §9144

HALL PRANGLE & SCHOONVELD, LLC
1160 NORTH TOWN CENTER DRIVE
TELEPHONE: 702-889-6400

FACSIMILE: 702-384-6025

20

2!

22

23

24

25

27

28

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD,

LLC; that on the 23" day of October, 2013, I served a true and correct copy of the forcgoing
NOTICE OF ENTRY OF ORDER in a sealed envelope, via U.S, Mail, first-class postage pre

paid to the following parties at their last known address:

Dennis M, Prince, Esq. John H. Cotton, Esq.

PRINCE & KBATING Chris Rigler, Esq.

3230 South Buffalo Drive, Suite 108 COTTON, DRIGGS, WALCH, HOLLEY,
Las Vegas, NV 89117 WOLOSON & THOMPSON

Antorney for Plaintiffs 400 South Fourth Street, 3" Floor

-arid- Las Vegas, NV 89101

Jacquelynn D, Carmichael, Esq. Attorney for Defendant

EISENBERG & GILCHRIST Ali Piroozi, M.D.

215 South State Street, Suite 900
Salt Lake City, UT 84111
Attorneys for Plaintiffs

Robert McBride, Esq.

Kim Mandelbaum, Esq.

MANDELBAUM, ELLERTON & MCBRIDE
2012 Hamilton Lane

Las Vegas, NV 89106

Attorneys for Defendant

Martin Blahnick, MD

/s/: Diana Coi
An employee of HALL PRANGLE & SCHOONVELD, LLC

4824-7233-3334,v, 1
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FACSIMILE: 702-384-6025

TELEPHONE: 702-889-6400

20

21

2

23

24

5

26

27

28

HURST,

SAO

KENNETH M, WEBSTER, ESQ.
Nevada Bar No. 7205

JONQUIL L. WHITEHEAD, ESQ.
Nevada Bar No. 10783

HALL PRANGLE & SCHOONVELD, LLC
1160 North Town Center Drive, Suite 200
Las Vegas, NV 89144

(702) 889-6400 - Office

(702) 384-6025 -- Facsimile
kwebster@hpslaw.com

jwhitehcad@hpslaw.com
Attorneys for Defendent

Sunrise Hospital and Medical Center, LLC

Electronically Filed
10/21/2013 03:53:18 PM

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
TIFPANI D, HURST and BRIAN CASE NO, A616728

ABBINGTON, jointly and on behalfof their | DEPT NO. XXTV
minor child, MAYROSE LILI-ABBINGTON

Plaintiffs,
Vs,

SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC, MARTIN BLAHNICK,
M.D., ALI PIROOZI, M.D., RALPH CONTI,
M.D. end FOOTHILL PEDIATRICS LLC,

Defendants.

STIPULATION AND ORDER REGARDING CERTAIN
TRIAL EVIDENTIARY/PROCEDURAL RULINGS

Trial Date: February 18, 2014
IT 1S HEREBY STIPULATED AND AGREED, by all parties, by and through their

respective counsel of record, to entry of the following trial evidentiary/procedural rulings,
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Surre 200

LAS VEGAS, NEVADA 89144

HALL PRANGLE & SCHOONVELD, LL.C
1160 NORTE TOWN CENTER DRIVE
TELEPRONE: 702-889-6400

FACSIMILE: 702-384-602S

22
23
24
25
26
27

28

L. Alan H. Rosenthal, M.D,, Kathleen Sakamoto, M.D., and Mark H, Rothschild,

M.D., will not be called to testify at trial; and
2, It is uncontested and agreed by all parties that Plaintiff’s Diamond Blackfan
Anemia not being diagnosed in the NICU by Defendants Martin Blahnick, M.D., and Alj
Piroozi, M.D., was not below the standard of care. All parties agree that it will not be argued
before the jury that Plaintiffs Diamond Blackfan Anemia should have been diz;gnoscd in the
NICU by Defendants Martin Blahnick, M.D., and Ali- Piroozi, M.D.; however, Plaintiff
specifically reserves the right to arguc,' mong other things, that the standard of care did require
Defendants Martin Blahnick and Ali Piroozi to recognize (1) that MayRose Hurst's ancmia was
not "'due to prematurity”; (2) that thete was an undiagnosed pathological cause for the anemia;
and (3) that further investigation into the cause of MayRose’s anemia was warranted by said
Defendants; and
3. It is uncontested and agreed by all parties and their respective experts that
MayRose Hurst dld not require further hospitalizatlon at the time of her discharge from thé
NICU, However, Plaintiffs reserve the right to argue that MayRose Hurst’s hematoerit and
hemoglobin wete not stable at the time of discharge and were in fact on a downward decline
which indicated MayRose's need for both (1) investigation into the cause-of her ongoing anemi
on either an inpatient or outpatient basis; as well as (2) instructions to MayRose’s parents and
pediatrician that she had ongoing anemia that would need to be closely followed to determine if
she would continue to require transfusions on a weekly and/or bi-weekly basls as she had dond
from the date of her birth. All parties agree that Defendants Martin Blehnick, M.D,, and Ali
Piroozi, M,D,, did not fall below the standard of care by discharging Plaintiff from the NICU on

August 2, 2008; however, Plaintiffs reserve the right to argue that the method and manner of
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SUTE 200
LAS VEGAS, NEVADA 89144

TELEPHONE: 702-889-6400

HALL PRANGLE & SCHOONVELD, LLC
1160 NorTH TOWN CENTER DRIVE

FACSTMILE: 702-364-6025

20

21

n

23

24

25

26

23

27

MayRose’s discharge, including the discharge plan, instructions, orders, as well as the
information given to the parents and/or pediatrician at the time of discharge was below the
standard of care; and .
4, Settling-Defendant Ralph Conti, M.D., is deceased and is thereforc unavailable to
testify at trial, All parties agree to the use of his deposition testimony at trial; and
3 All parties agree that lay witnesses will not provide opinion testimony regarding
medical ca}e and treatment; ang
6, All parties agree 10 refrain from arguing the “golden rule”; and
7. All parties agree that any evidence or Inference regarding the relative wealth
and/or “for profit” status of either party Is of no consequence to the underlying issues and musﬁ
be barred; and
8. All parties agree that in order to promote judicial economy, it will be bcneﬁcia‘,l to
all parties concerned if the Court and all counse! know in advance the sequence of witnesses td
be called, This will allow all of the partics to adequatcly prepare their examinations of the
witnesses and to have the pertinent file material at court, This procedure is within the discretion
of the Court and will serve to enhance the trial Judge’s control over the orderly flow of evidence;
and
9, All part_ic;s agrec that evidence regarding other lawsuits filed against thg
defendants and/or other negligence ascribed to the defendants sbould be barred because such
evidence would allow the jury to infer the defendants’ propensity for negligence, Such reference
is completely irrelevant to a final determination of the merits of this particular case; and
10. Al parties agrccl that all non-party lay witnesses shall be barred from thg

courtroom prior to thelr testimony, with the exception of expert witnesses; and
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1160 NORTH TOWN CENTYR DRIVE

HALL PRANGLE & SCHOONVELD, LLC

Surre 200
LASVEGAS, NEVADA 82144

FACSIMILE: 702-384-6025

TELEPRONE: 702-889-6400

19

20

21

22

23

24

5

26

27

28

1. All parties agree that the parties and theit counsel shall refrain from any referenca
to or insinuation about the parties’ settlement negotiations; and

12. Al parties agree there shall be no meritioning or examining witnesses directly or|
indirectly, regarding the existence of professional liability insurance covering defendants as said
information is irrelevant and prejudicial; and

13, Al parties.agree that parties and their counsel are barred from eliciting testimony]
or examining any health care provider with regard to that provider’s personal treatment
preferences, because that information is irrefevant to the issue of the standard of care and would
be prejudicial and misleading to the jury, unless appropriately laid foundation that such treatment
is within the generally accepted standard of care; and

14, All parties agree that the parties and their experts shall be restricted to thT
standard of care applicable in the medical community in May 2008; and

15, All parties agree that parties are barred from presenting evidence or makin%
argument about disoovcry- disputes which took place before trial, Such evidence or a.rgumcn{
would be wholly irrelevant to any issue raised in this case, are highly prejudicial, and should bi
barred; and

16, Al pa.rti.es agree that parties arc barted from making any insinuation about o:J
reference to counse! betng from Chicago and Utah, Such information is completely irrelevant to
a final determination of the merits of this particular case and would be prejudicial and mislcadinq
to the jury; and

17. Al parties agree that parties and their counsel will not make any insinuation about

or reference to the oriéins of Plaintiffs Tiffani Hurst and Brian Abbington’s sexual relationshipj

and
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HALL PRANGLE & SCHOONVELD, LLC
1160 NORTH TOWN CENTER DRIVE

Sunz 200

LS VEGAS, NEVADA 89144

TELEPRONE: 702-889-6400

FACSTMILE: 702-384-6025

20

21

22

23

24

25

26 |

27

28

18, All parties agreé that parties and their counsel will not make any insinuation about
or reference to the incident at Tays ‘R Us involving Plaintiff Tiffani Hurst and her child in the
car; and

19.  All parties agree that no evidence exists to support a claim of agency and/of
vicarious liebility against Defendant Sunrise Hospital end’ Medical Center for the conduct of
Defendant Ralph Contl, M.D,

The parties represent that this Stipulation is a full and accurate representation of certain
evidentiary/procedural agreements that they wish for this Court to enter as a binding order for the
upcoming trial.

IT IS SO STIPULATED.

Approved as to form and content;

Respectfully submitted by:

HALL PRANGLE & SCHOONVELD, LL.C

KENNETH M‘;CIEB TER, ESU
Nevada Bar Nof 720!

JONQUIL L. HEAD, ESQ. uffalo Drive, Suite 108
Nevada Bar No, 10783 : Las Vegas, NV 89117 '

HALL PRANGLE & SCHOONVELD,LLC  Attorney for Plaint{ffs

1160 North Town Center Drive, Suite 200 -and-
Las Vegas, NV 89144 Jacquelynn D, Carmichael, Esq.
Attorneys for Defendant EISENBERG & GILCHRIST
Sunrise Hospital and Medical Center LLC 215 South State Street, Suite 900
’ Salt Lake City, UT 84111
Attorneys for Plaintiffs
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Appraved as to form and content:

Approved as to form and content:

MANDELBAUM, ELLERTON & MCBRIDE

'
i

COTTON, DRIGGS, WALCH},}*IOLLBY,
WOLOSONS THOMPSON 7

A

L

l

1

(ﬂb ,’9/16.{"5

i
' Nl
5 || John H. Cotton, Esq. Rabert CMeBride, Bsq,
Christopher Rigler, Bsq, MANDELBAUM, ELLERTON & MCB
§ || COTTON, DRIGGS, WALCH, HOLLEY, 2012 Hamilton Lane
7 || WOLOSON & THOMPSON Las Veges, NV 89106
-+ |400 South Pourth Street, 3" Floot Attorneys for Defendant
8 | Las Vegas, NV 89101 Martin Blahnick, M.D,
|| Attorney for Defendant
* Al Pirood, MD,
10 Case Name: Hurst vs, Sunrise Hospital, et al.
E § Case Number; A616728
n
g ¢ é 12 ORDER i
4 |
g E g E 13 Pursuant to the forcgoing stipulation of counsel for all parties, end good cause appearing §
i
Bagss u therefore,
g EE E g 15
95°83 IT 1S SO ORDERED.
S8 08 16
gg 38 . oATED s |7 Py ot __JOT. 2013, .
= : !
S E i1 l
19 '3
" DTSTRI(7 COURT JUDGE \
51 || Respectfully submitted by: V (
22 || HALL PRANGLE & SCHOONVELD, LLC |
” : o
24 4
: KENNETH M, TER, ESQ,
25 || Nevada Bar No. 720§
N 6. JONQUIL L, WH , :
Nevada Bar No, 10783 H
27 || HALL PRANGLE & SCHOONVELD, LLC '
1160 North Town Center Drive, Suite 200
23

Las Vegas, NV 89144
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HALL PRANGLE & SCHOONVELD, LL.C
1160 NORTH TOWN CENTER DRIVE

SoITE 200

LAS VEGAS, NEVADA 89144

FACSIMILE: 702-384-6025

TELEFRONE; 702-389-6400

L2

19

20

21

22

23

24

25

26

CRIGIRAL

KENNETH M. WEBSTER, ESQ.

Nevada Bar No, 7205

JONQUIL L. WHITEHEAD, ESQ.
Nevada Bar No, 10783

HALL PRANGLE & SCHOONVELD, LLC
1160 North Town Center Drive, Suite 200
Las Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile
kwebster(@hpslaw.com
jwhitehead@hpslaw.com

Attorneys for Defendant

Sunrise Hospital and Medical Center, LLC

DISTRICT COURT

CLARK COUNTY,NEVADA

TIFFANI D, HURST and BRIAN
ABBINGTON, jointly and on behalf of their
minor child, MAYROSE LILI-ABBINGTON
HURST,

Plaintiffs,
vs.
SUNRISE HOSPITAL AND MEDICAL
CENTER, LL.C, MARTIN BLAHNICK,
M.D., ALI PIROOZI, M.D,, RALPH CONTI,
M.D. and FOOTHILL PEDIATRICS LLC,

Defendants,

CASE NO, A616728
DEPT NO. XX1V

NOTICE OF ENTRY OF ORDER

28
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PLEASE TAKE NOTICE that a Stipulation and Order Regarding Plaintiffs’ Motions in
Limine Nos. 2 and § was entered in the above-entitled Coutt on the 27" day of December, 2013
a copy of which is attached hereto.

DATED this 30" day of December, 2013,

HALL PRANGLE & SCHOONVELD, LLC

6
. By: /s/: Jonguil Whitehead
KENNETH M. WEBSTER, ESQ.
8 Nevada Bar No, 7205
JONQUIL L. WHITEHEAD, ESQ.
9 Nevada Bar No, 10783
(0 HALL PRANGLE & SCHOONVELD, LLC
&) 8 1160 North Town Center Drive, Suite 200
= 3 u Las Vegas, NV 89144
o a Attorneys for Defendant
E 3 . BB Sunrise Hospital and Medical Center, LLC
Zx ZE 0
E [
Q < 8.
5 E§ € 14
4
2EE=.
°3 =3 % % 15
T E Hg 16
I
AT 8
3 §o18
F 19
20
21
22
23
24
25
26
2 y - 2 - -
28
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FACSIMILE: 702-384-6025

HALL PRANGLE & SCHOONVELD, LLC
1160 NOoRTH TOWN CENTER DRIVE
: SurTe 200
Las VEGAS, NEvADA 89144
TELEPHONE: 702-889-6400

CERTIFICATE OF SERVICE
2 I HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD,
3 || LLC; that on the 30" day of December, 2013, I served a true and correct copy of the foregoing

NOTICE OF ENTRY OF ORDER in a scaled envelope, via U.S. Mail, first-class postage pre

paid to the following parties at their last known address:

Dennis M, Prince, Esq, John H. Cotton, Esq. l

7 || PRINCE & KEATING Chris Rigler, Esq,

g {13230 South Buffalo Drive, Suite 108 COTTON, DRIGGS, WALCH, HOLLEY, |

Las Vegas, NV 89117 WOLOSON & THOMPSON i

9 | Attorney for Plaintiffs 400 South Fourth Street, 3™ Floor [

1o || -and- Las Vegas, NV 89101 :
Jacquelynn D. Carmichael, Esq. Attorney for Defendant |

11 || EISENBERG & GILCHRIST Ali Piroozi, M.D. !

215 South State Street, Suite 900 A
12 1l Salt Lake City, UT 84111
13 ||Attorneys for Plaintiffs ' !

14 {{ Robert McBride, Esq.

Kim Mandelbaum, Esq, -

13 |' MANDELBAUM, ELLERTON & MCBRIDE
16 {2012 Hamilton Lane

Las Vegas, NV 89106 :
17 || Attorneys for Defendant ' |
Martin Blahnick, MD i

/s/: Diana Cox !
20 An employee of HALL PRANGLE & SCHOONVELD, LLC

21

4846-B110-9527, v. |
22

23

24
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SurTE 200
1.A9 VEGAS, NEVADA 89144

TELEPHONE: 702-8$89-6400

HALL PRANGLE & SCHOONVELD, LL.C
1160 NoxTH TowN CENTER DRIVE

FACSIMILE: 702-384-6025

20

2]

23

24

25

26

27

28

Electronically Filed
12/27/2013 03:11:22 PM

b b

SAQ CLERK OF THE GOURT
KENNETH M. WEBSTER, ESQ.

Nevada Bar No. 7205

JONQUIL L, WHITEHEAD, ESQ.

Nevada Bar No, 10783

HALL PRANGLE & SCHOONVELD, LLC
1160 North Town Center Drive, Suite 200
Las Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 - Facsimile

kwebster @hpslaw.com

jwhitehead @hpslaw.com
Attomeys for Defendant
Sunvrise Hospltal and Medical Center, LLC

DISTRICT COURT
CLARK COUNTY,NEVADA
TIFFANI D, HURST and BRIAN CASE NO., A616728
ABBINGTON, jointly and on behalf of their | DEPT NO. Xy
minor child, MAYROSE LILI-ABBINGTON
HURST,
Plaintiffs,
Vs,
SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC, MARTIN BLAHNICK,

M.D., ALIPIRCOZI, M.D,, RALPH CONT],
M.D. and FOOTHILL PEDIATRICS LLC,

Defendants,

STIPULATION AND ORDER REGARDING
PLAINTIFFS’ MOTTONS IN LIMINE NOS. 2 AND 5

Trial Date; February 18, 2014
IT IS HEREBY STIPULATED AND AGREED, by all parties, by and through thch#

respective counsel of record, as to the following:
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1, All parties agree not to mention to or before the jury the _sqttlemcnt between|
Plaintiffs and Defendant Dr, Conti; and

2. All parties agree to refrain from use of arguments as stated withirlx PLA]N’f'IFFS !
MOTION IN LIMINE NO. 5: EXCLUDE IMPROPER ATTORNEY .ARGUMEN'I‘S.

The parties represent that this Stipulation is a full- and accurate representation of certain

evidentiary/procedural ngreements that they wish for this Court to enter as a binding order for thJ

8 || upcoming trial,
4 IT IS SO STIPULATED.
0
S é Respectfully submitted by: Approved as to form and content:
= 3 11
o 3 2 HALL PRANGLE & SCHOONVELD, LLC  PRINCE & KEATING
g
LIt
58 B E 13
<} g é g : i
Bog g% 1 | KENNETH M WEBSTER, BSQ Dennis M, Prince, Esq,
ZEESe L |[NevadeBarNo205 PRINCE & KEATING
QR% g g JONQUIL L, WHITEHEAD, ESQ, 3230 South Buffalo Drive, Suite 108.
2 E 25 16 || Nevada BarNo, 10783 Las Vegas, NV 89117
g g -8 HALL PRANGLE & SCHOONVELD, LLC  -and- _
g~ # 1711160 North Town Center Drive, Suite 200 Jacquelynn D, Carmichael, Esq.
3 E 13 || L-as Vegas, NV 89144 EISENBERG & GILCHRIST
g B Attorneys for Defendant 215 South State Street, Suite 900
19 || Sunrise Hospital and Medical Center LLC Salt Lake City, UT 84111
” Attorneys for Plaintiffs
a1 || Approved as to form and content: Approved as tq form and content;
2 ON, DRIGGS, WALCH, HOLLEY, MANDELBAUM, ELLERTON & MCBRIDE
2 SON & THOMPS
: Mire 0046 %
&
5 sto er ngler, Esq, ‘Marie Ellerton, Esq.
2% N DRIGGS, WALCH, HOLLEY, MANDELBAUM, ELLERTON & MCBRIDE
WOLOSON & THOMPSON 2012 Hamilton Lane
27 || 400 South Fourth Street, 3™ Floor Las Vegas, NV 89106
|| L-as Vegas, NV 89101 . Antorneysfor Defendant . oo ol
28\ A noTreyforDefendunt AT PIroo T M- D —Ma¥in Blahnick, M.D.
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HALL PRANGLE & SCHOONVELD, LL.C

SUITE 200

LAS VEGAS, NEVADA 89144

1160 Noxya TOWN CENTER DRIVE
TELEPHONE: 702-889-6400

FacsDviLE: 702-384-6025

e 28]

20

21

2

23

24

25

26

27

Case Name: Hurst vs. Sunrise Hospital, et al,
Case Number; A616728

ORDER
Pursuant to the foregoing stipulation of counsel for all parties, and good cause appearin
therefore,
IT 1S SO ORDERED., KE 2
/
DATED this day of , 2013,
| N

DISTRICT COURT JUDGE

Respectfully submitted by:

HALL PRANGLE & SCHOONVELD, LLC

KENNETH M. smzzéq{.

Nevada Bar Nof 705 {

JONQUIL L. EHEAD, ESQ.

Nevada Bar No, 10783

HALL PRANGLE & SCHOONVELD, LLC
1160 North Town Center Drive, Suite 200
Las Vegas, NV 89144

Attorneys for Defendant

Sunrise Hospital and Medical Center LLC

4814-2944-6915, v, 1

i
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