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obtain in Nevada. But he advised Johuson to raise the
issue so it will be preserved if the case is appealed.
“Just preserve the record so the big boys in the
' higher courts can rule on it. Just think long-term and
all will be well,” Amati said.
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Judge might allow
woman's deposition in
LV murder trial

By Pater O'Connell.
Review-Joumal,

A judge indicated Thursday he would permit
prosecutors to take a videotaped deposition of the
former girlfriend of a man charged in a quadruple
homicide,

Charla Severs, former girlfriend of Donte
Johnson, 19, has been in custody since she was
arrested in New York City on a prostitution charge in
September.

She currently is being held in Clark County as a
material witness in Johnson's capital murder case,

. which is scheduled to go to trial in January.

She is not accused of participating in the August
1998 robbery in which four young men were bound
with duct tape and shot once gach in the back of the
head.

But prosecutors say she was privy to the
conversations and actions of the three men charged in
the case, two of whom have been sentenced to life
without possibility of parole.

She had left town and was not available to testify
at the separate trials of Sikia Smith and Tervell :
Young. Both men were convicted, in part because

they gave taped confessions ta police.

“Donte Johnson did not confess, and thus Charla
Severs' testimony is crucial in the state's prosecution,”
Deputy District Attorney Gary Guymon wrote in a
court document.

Severs has agreed to-give the videotaped
deposition, embracing it as her best opportunity to get
out of jail. She said she and her family can't make the
required $10,000 bail.

District Judge Jeffrey Sobel will make a final
decision on the deposition in coust on Oct. 21. "My
inclination is [ am going to allow that deposition,"
Sobel said in court Thursday.

Page 1ol 3

arla Severs, shown
during a Monday
appearance in District
Court, has agreed to
provide a videotaped
deposition in
connection with a
quadruple homicide in
which her former
boyfriend, Donte
Johnson, is ¢charged.

Photo by Gary.
Thompson.
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If the judge permits the deposition, Severs would
testify in open court on Oct, 26. Just as in a trial,
defense attorneys will have the opportunity to
cross-examine the witness.

If she is not available at the titme of the trial,
prosecutors could play the videotape to the jury.

Deputy Special Public Defender Joseph
Sciscento, who represents Johnson, opposed the
prosecution's request. "There is nothing to show that
Ms. Severs will not be available for trial,” he wrote in
a court document,

Also, he noted Thursday that Severs in December
1998 sent a local television station a letter in which
she said she, not Johnson, accompanied Smith and
Young to the robbery at-a house on Terra Linda
Avenue.

*(Johnson) dida't have anything to do with that,”
Severs wrote.

If she is an accomplice, Severs cantot give a
videotaped deposition, Sciscento said.

Guymon said Severs' letter contradicts ali the
evidence in the case. He said she told him she fled
Southern Nevada after she was threatened by an
associate of Johnson.

"Charla Severs was threatened because she did
not want to cooperate with Donte Johnson and
continue to lie on his behalf,” Guymon wrote.

Int court Thursday, he said Severs is not an
accomplice and will not be charged in the robbery
and quadruple homicide.

Attormney Chip Siegel, who represents Severs,
asked prosecutors to put these representations in
writing.

"There is no need for immunity," Guymon said. "I
can't give someone immunity if there is no criminal
conduct,”

“You could if it made everyone more
comfortable,” Sobel replied.

Killed in the robbery were Matthew Mowen, 19,
Jeffrey Biddle, 19, Tracey Gorringe, 20, and Peter
Talamantez, 17.
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Although a videotaped deposition from an elusive
witness in a quadruple homicide appeared T e

inevitable, no formal court order was issued today : .
because her attomey wants prosecutors to the i
formallze a grant of immunity. : coupons |

Charla Severs Is said to be a key witness against - i
her ex-boyfriend, Donte Johnson, who is facing a

Jan. 10 trial on charges he fired bullets into the

qgggs of four young men during a robbery in August

Severs has given statements that she was present
when the robbery plot was hatched and named
Johnson, 19, as one of thase involved. '

But she disappeared early this year -- purportedly
because of threats to her life if she testifies -« and it
wasn't until last month that she surfaced.

Prosecutors repeatedly stated that they have no
intantion of charging Severs as an accompiice in
the execution slayings of four young men, but
defense attorney Chip Siegel said that needs to be’
put in writing.

Although District Judge Jeff Sobel said he was
inclined to order the videotaped deposition, he
postponed a final decision on the matter until next
weeik to give the sides an opportunity to file court
motions.

However, a tentative date of Oct, 26 was set for a
sworn statement from Severs that will preserve her
testimony to be shown to the jury at Johnson's trial,
even if she disappears again.
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Severs, who is known as "La La," has been sitting

in jail since she was arrested on Sept. 17 in

Manhattan on prostitution charges. She could stay
' there on the current material witness warrant until
after Johnson's trial if she can't make bail or until
Sobel orders her refease.

The deposition would ensure her release and Siegel
said she wants to give one, but only if immunity is
assured.

Deputy District Attorney Gary Guymon has stated in
court documents that Severs admitted that she fled
Nevada after being threatened by a man with a
violent past who was connected to Johnson.

The videotaped deposition not only couid be used
at Johnson's trial shouid something happen to her
or she again flees and isn't available to testify, but it
could help ensure her safety.

Siegel has said that once testimony is taken in a

sworn deposition, the death or disappearance of a

witness does not prevent the witness' stary from

coming out in court. That should take away the

motivation of a person to harm a witness or

persuade that person not to testify. .

In addition, Siegel said, the existence of a
damaging videaotape statement can actually prompt
a defendant to want the witness to take the stand at
trial in hopas the story will change or the credibility
of the witness will be questioned by jurors.

In any event, giving a deposition should result in
Sever's release from jail.

Guymaon said Severs claimed she fled Las Vegas

early this year after she "was threatened because
she dld not want to cooperate with Donte Johnson
and continue to lle on his behalf."

The prosecuter conceded that Severs had given
contradictory stories to palice and Clark County
grand juries.

After Implicating Johnson during her Sept. 15, 1998,
grand jury testimony (n the murders of four young
men during an ill-conceived robbery, she attempted
to recant the story.

Since her dlsappearance, iwo other defandants --
Sikia Smith, 19, and Terrell Cochise Young, 20 --
have been convicted of first-degree murder for their
roles in the Aug. 14, 1998, quadruple slaying. Both
men were sentenced {o life in prison without the
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possibility of parole.

The four victims in the house on Terra Linda )
; Avenue were Jeffrey Biddle, 19, Tracey Gorringe,
20, Matthew Mowen, 19, and Peter Talamantez, 17.
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Murder suspect to stand trial
for other attack

A man accused of killing four young men is now facing
charges sternming from a May 1998 shooting.

By Peter O'Conneli
Review-Joumal

The man accused of executing four young men in August 1998
was ordered Tuesday to stand trial on chatges arising from an earlier
shooting in which a man was paralyzed.

Derrick Simpson testified from his wheelchair Tuesday that
Donte Johnson, 19, shot him in the face and in the back on Fremont
Street on May 4, 1998.

Simpson, the right side of his face now badly disfigured, said he
bought crack cocaine from Johnson nearly every day. He said he has
no idea why Johnson tried to kill him.

"I don't know what's in that man's mind," he said during a
preliminary hearing,.

At the conclusion of the hearing, Justice of the Peace Matley
Robinson found there was sufficient evidence to send Johnson's case
to District Court,

He is scheduled to be arraigned before Disttict Judge Donald
Mosley on Oct. 25 on charges of attempted murder with the use of a
deadly weapon and battery the with use of a deadly weapon causing
substantial bodily harm.

Johnson is scheduled to be tried in January in connection with the
August 1998 slayings of four young men.

Prosecutors say he, Tetrell Young and Sikia Smith bound the
victims with duct tape, then searched their house. Before the robbers
left, Johnson fired a bullet into the skull of each victim, prosecutors
say.

Smith and Young each were sentenced to life without the
possibility of parole in separate trials in which prosecutors sought the
death penalty. Prosecutors also are seeking the death penalty against
Johnson in that case. '

Simpson testified that he met Johnson aboit a year before the
May 1998 shooting that kept him in a hospital for {0 months.
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While being questioned by Deputy District Attorney Gary
Guymon, Simpson said he approached Johnson and told him he
wanted to buy some drugs. :

"I'm not going to sell you nothing," he said Johnson replied while
raising a gun. "As a matter of fact, before the night's over I'm going
to kill you."

During cross-examination by Deputy Special Public Defender
Dayvid Figler, Simpson acknowledged he struck Johnson at that
time.

“Of course [ was scared. That's why I hit him," he said. "[ hit him
upside of the head."

Simpson said Johnson shot him on Fremont Street not long after
this confrontation. One of the shots struck him in the face at close
range. The other then was fired into his back.

Simpson said he was in and out of a coma for three months, and
remained hospitalized until March 31,

He said he is paralyzed from the chest down, with limited use of
his left arm. He has greater control of his right arm, which he
regularly used to punctuate his testimony.

"I'm unable to get around because of the gunshot wound, I'm
under constant medical care," Simpson said,

His entire testimony was captured on videotape. Should he not be
able to testify at future proceedings, prosecutors could ask a judge for
permission to play the tape to the jury.

District Judge Jeffrey Sobel on Thursday is scheduled to decide
whether to approve the videotaped deposition of Charla Severs,
Johnson's ex-girlfriend.

Severs is being held as a material witness in the quadruple
slaying case. Though not charged in the actual crime, authorities
believe she was present when it was planned.

She fled Las Vegas rather than testify against Johnson, and has
been in custody since she was arrested in New York City last month.

Prosecutors want to take her videotaped deposition so it could be
played to the jury if she is not available when Johnson's case goes to
trial.

In a court filing, Severs also ha};suggested a videotaped
deposition as a way to gain her release from the Clark County
Detention Center.

Attomey Chip Siegel, who represents Severs, said he will ask
Sobel to grant Severs' request. He said the unattractive altemmative
would be for his client to remain mjall pending Johnson's tnal
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Videotaping testimony considered in
quadruple murder case

By Bill Gang
<

Vv >
LAS VEGAS SUN

Prosecutars and an elusive witness in a quadruple
homicide may agree that a videotaped depasition of
her testimony could be a good idea -- although for
different reasons.

Prosecutors want to take a videotape statement
from Charla Severs in the event she again vanishes
and can't be found to testify at the trial of Donte
Johnson, the alleged tnggerman ina quadruple
murder. _

Severs and her newly appointed attorney, Chip
Siegel, may agree that she give the sworn
staternent although it would be to ensure her safety
and secure her release from jail.

District Judge Jeff Sobel is scheduled to rule on the
issue Thursday as Johnson's Jan. 10 frial date
approaches.

Severs is said to have been present when the plot
was hatched to rob the victims' home of a cache
that was believed to include $6,000 in cash and a
large quantity of drugs.

The Aug. 14, 1998, rald on the house near Neilis
Bouievard and Tropicana Avenue netted only about
$200, a VCR, a videe game system and a few pills.

Before leaving, one of the bandits -- prosecutors
allege it was the 19-year-old Johnson -- stood ovar
each duct-taped and gagged victim and fired single
bullets into the back of their heads.

Severs, who is known as "La La," has been sitting
in jail for mors than three weeks and could stay

WTreefnet.
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there until after Johnson's trial if she can't make bail
and Sobel doesn't order her release.

The last time she was free she fled Las Vegas
because of what she said was fear for her safety.

She disappeared without a word or a trace, and
even her parents believed "the word on the street”
that she had been killed to ensure she wouldn't
appear to testify against Johnson, her ex-boyfriend.

But on Sept. 17 she surfaced in New York City.
Police there arrested her on prostitution charges
and notified Las Vegas authorities once they
determined her true identity.

Deputy District Attorney Gary Guymon stated in
court documents that Severs admitted that she fled
Nevada after being threatened by a man with a
violent past who was connected to Johnson.

Prosecutars want Severs to give a videotaped
deposition that could be used at Johnson's trial .
should something happen to her or sha again flees
and isn't available to appear at the trial.

But Saobel indicated Monday he wants Severs to
know her rights and appointed Slegel to represent
her before Thursday's hearing.

While Siegel said Monday that he hasn't met with
his client, he noted that it could be to her advantage
to agree to the deposition.

He explained that in such cases, once testimony is
taken in a sworn depgsition, the death or
disappearance of a witness does not prevent the
witness's story from coming out in court. That
should take away the motivation of a person to
hartr?y a witness or persuade that person not to
testify.

In addition, Siegel said, the existence of a

-damaging videotape statement can actually prompt
a defendant to want the witness to take the stand at
trial in hopes the story will change or the credibility
of the witness will be questioned by jurors.

In any event, giving a'deposition should result in
‘Severs' release from jail.

Guymon said Severs claimed she fled Las Vegas

early this year after she "was threatensd because
she did not want to cooperate with Donte Johnson
and continue to lie on his behalf."

The prosecutor conceded that Severs had given

hitp:/fwww.lasvegassun.com/sunbin/stories/archives/199%/oct/12/5094 1 769‘2\‘\.html?Dontc+JphninQGf99
Page: 1206 "




Las Vegas SUN: Videota( ‘timouy consider... ( ,

contradictory stories to police and Clark County
grand juries. After implicating Johnson during her
SeFt. 15, 1998, grand jury testimony in the murders
of four young men during the robbery, she
attempted to recant the story.

Since her disappearance, two other defendants --
Sikia Smith, 19, and Terrelt Cochise Young, 20 --
have been convicted of first-degree murder for their
roles in the slayings. Both men were sentenced to
life in prison without the possibility of parole.

The four victims in the house on Terra Linda
Avenue were Jeffrey Biddle, 19, Tracey Gorringe,

20, Matthew Mowen, 19, and Peter Talamantez, 17.
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By Bill Gang
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LAS VEGAS SUN

Charla Severs always was considered a key
prosecution witness against her ex-boyfriend, the
taenager charged as the triggerman in the
execution slayings of four young men a year ago.

But early this year the girl known as "La La"
disappeared without a word or a trace and even her
parents belleved "the word on the street” that she
had been killed to ensure she wouldn't appear at
Dante Johnson's trial.

Severs surfaced in Manhattan on Sept. 17 and now
is sitting in the Clark County Detention Center as a
material withess for Johnson's Jan. 10 trial.

Deputy District Attorney Gary Guymon stated in
court documents filed Thursday that Severs
admitted this week that she fied Nevada after being
threatened by a man with a violent past who was
connectad to Johnson.

"Severs belleved the threats were serious because
she perscnally knows the persons involved and
their deadly capaclty,” the prosecutor said.

Guymon said he "knows of a prior homicide that

(the man) and Johnson participated in together,”
referring to the slaying of a drug dealer at a Las

Vegas Boulevard motel that occurred a few days
before the quadruple murder,

Guymon said Severs claimed she fled because she
‘was threatened because she did not want to
cooperate with Donte Johnson and continus to lie
on his behalf."

The prosecutor conceded that Severs had given
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contradictory stories to police and Clark County

grand juries. After implicating Johnson in the

quadruple murder during her grand jury testimony _

on Sept, 15, 1998, she attempted to recant the

story in a letter she authored.

Two months after she testified she sant the letter to
a television station cfaiming that she was the one at
the murder scene, not Johnson,

In Thursday's court motion, Guymon asked District
Judge Jeff Sobel for permission to videotape a
deposition of Severs because of her long
disappearancs and the evidence of threats against
her.

"The purpose is to record, preserve and perpetuate
the testimony of Severs in the event that her
attendance cannot be obtained for a jury trial," the
court motion stated.

A hearing on the issue is set for Oct. 11.

Since her disappearance, two other defendants --
Sikia Smith, 19, and Terrell Cochise Young, 20 --
have been convicted of first-degree murder for their
roles In the Aug. 14, 1998, quadruple slaying. Both
men were sentenced to life in prison without the
possibility of parole.

Smith and Young, however, had confessed to Metro
Police homicide detectives.

Johnson hasn't, although he has been connected to
the multiple murder through a fingerprint and DNA
on a pair of his pants that also carried the blood of
one victim.

Severs is said to have been present when the plot
was hatched to rob the victims' home of a cache
that was believed to include $6,000 in cash and a
large quantity of drugs.

The raid on the house near Nellis Boulevard and
Tropicana Avenus netted only about $200, a VCR,
a video game system and a few pills.

Before leaving, one of the bandits -- prosecutors
allege it was Johnson »- stood over each duct-taped
and gagged victim and fired single bullets into the
back of their heads.

Young and Smith, in their confessions, also said
Johnson killed the four men, but those statements
are not legally admissible at Johnson's trial. Neither
Young or Smith would agree to testify against their
friend, although offers of leniency were dangled by
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prosecutars.

The reason for Severs' disappearance and the
reluctance of others to become prosecution
witnesses may be evident in letters sent by the
murder defendants to each other, according to court
documents filed Thursday.

Those letters were seized about two weeks ago
from their calls at the county jail because they were
considered gang-related contraband.

Court documents indicate there were references to
arranged retaliation against any inmates whao might
come forward or those outside the jail who would
teslify.

One letter from Johnson stated that he "took care of
... three little white boys" to ensure their silence,
although one of those -- Johnson's ex-ropommate

. Ace Hart -- already had testified at Young's trial and
Is scheduled as a witness at Johnson's trial.

in one letter to Young, Johnson referred to a person
he said was working for the police.

Court documents indicate that Johnson told Young
not to worry about him because Johnson has
";;fapemork on him and he is as good as ‘dropped
0 ‘I' n

The four victims in the house on Terra Linda
Avenue were Joffray Biddle, 19, Tracey Gorringe,
20, Matthew Mowsan, 19, and Peter Talamantez, 17.

If Johnson is convicted of first-degree murder for his
role, the same jury will have to decide if the
appropriate punishment is the death sentence or life
in prison with or without the possibility of parole.

Prosecutors also sought the death penalty for Smith
and Young, but the juries that convicted them
declined to hand down the ultimate penalty for
those who didn't fire the fatal bullets.
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9 of 12 Young jurors sought death penalty

Prosecutors: Compromise reached to avoid hung jury

By Bill Gang
< o -
LAS YEGAS SUN

The jury that sentenced convicted quadruple killer Terrell Cochise Young to life in prison without
the possibility of parole had been leaning toward the death penalty, but three jurors could not be
persuaded to go along.

It took four days for the jurors to compromise on a verdict that would ensure Young wouldn't set
foot again on the streets where he had cut a violent path.

The jurors did not talk publicly, but they did speak to -thc case's prosecutors, Gary Guymon and
Robert Daskas.

The prosecutors, who admitted they are frustrated at not obtaining a death sentence for the
20-year-old defendant, said they were told the jury was deadlocked with nine jurors in favor of death
and three who wanted to put him in prison.

The nine, Guymon said, finally compromised out of fear Young again would be the recipient of
leniency from the judicial system if there were a hung jury.

The jury had been told at the trial that Young received probation just two weeks before the murders E
after pleading guilty to an attempted larceny charge that had been reduced from a robbery count. He
also had been given breaks in juvenile court cases when he was younger.

What the jury didn't know was that a hung jury would have resulted in the punishment being decided
by a three-judge panel. Such panels hand down the death penalty in about 90 percent of cases.

Guymon said one of the three holdouts simply refused to give a death sentence to a person who
wasn't the one to pull the trigger.

Another holdout refused to consider the death penalty because Jeremy Strohmeyer -- whose rape and
murder of a girl at'a Primm casino made national headlines -- was not given the death penalty,
Guymon said.

Strohmeyer actually avoided capital punishment by pleading guilty - the same deal Young was
offered and rejected, although the jury was unaware of that.

Guymon said the third holdout declined to give reasons for not joining the majority.

As the compromise verdict was read in District Judge Joseph Pavlikowski's courtroom, Marie Biddle
bitterly whispered, "Stupid, stupid" as tears ran down her face. Her son, Jeffrey Biddle, 19, was one
of those murdered in the Aug. 14, 1998, robbery that turned deadly.

Cindy Mowen, the mother of victim Matthew Mowen, 19, sobbed openly as she hugged her
husband, David Mowen, for comfort from their bitter disappointment.
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He lamented tater, "What is it going to take to get the death penalty for four murders?”

The Mowen family has attended most of the court scssioas as did Sandy Viau, the mother of
20-yéar-old victim Tracey Gorringe.

She also broke 1nto tears with the announcement that Young was avoiding the death sentence.
The fourth victim was 17-year-old Peter Talamantez.

Young's mother, Willena Warren, let out a wail of anguish as her son was being led back to jail after
the hearing, prompting Cindy Mowen to snap, "What are you crying for? Your son is still afive."

Qutside the courthouse, Vieu and Cindy Mowen angrily complained that Young's family will be able
to visit him throughout his lifc and express their love for him, but the families of the victims can
only visit a cemétery.

"I think justice would be to have his life taken also," Biddle said.
The thoughts of the Mowens also turned to Young's actions once he gets to prison.
"I'm fearful he will kill again, a bailiff or a guard," Cindy Mowen said.

"When will it stop?" David Mowen added. "How many lives will it take before they decide they have
to do something (about people like Young). Let's get rid of them.*

Young, who had confessed to his involvement in the incident, was not alleged to be the shooter
although it was shown he was a key player in the plot to rob the victims. .

After court, Guymon told the family, "I'm frustrated that we can't get over the hill" and obtain a
death penalty for Young or the first of three defendants to stand trial in the case, 19-year-old Sikia

Smith,
He was convicted early this summer of first-degree murder fot his relatively minor role in ransacking

the victims' house looking for cash and drugs, and was sentenced to life in prison with no chance for
parole.

“I could taste this one this time,” Guymon said of his chances for the death sentence in the Young
case. "But at least he's been held accountable. He'll never get out.”

The triggerman is alleged to be Donte Johnson, 19, who is in jail awaiting a Jan. 10 trial.
Like Young, Smith also had confessed to police, but that is not the case with Johnson,

Guymon concedes it wilt be "an uphill battle to prove Johnson's guilt, but once that is achieved he
predicted it will be "a downhill ride to the death penalty.” :

While Young and Smith both named Johnson as the gunman who stood over each duct-taped victim
and fired single bullets into their heads, their confessions cannot be used against the final defendant

and neither has been willing to be a prosecution witness. Y

Young had smiled as he was brought into the courtroom for Thursday's verdict -- wearing the stun
belt and arm restraints that have been part of his attire since he became violent and overtumed a table
during jury selection -- but he became deadly serious when the verdicts were read.

Even when it was clear he was not going to get the death penalty, the man who had described
himself to corrections officers as the "most notorious inmate in the history of Nevada,” displayed

fittle emotion.
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Barring a reversal of his conviction on appeat, Young knew the he would be spending the rest of his
life bebund prison walls,

At hif trial, Young was shown to have been the one who stood guard, casually sipping a beer, while
the others ransacked the house near Tropicana Avenue and Nellis Boulevard expecting to find
$6,000 in cash and a large quantity of drugs.

[n the confessions it was noted that only about $200, a VCR, a video game system and a few pills
were located.

Before returning to the county courthouse Thursday, jurors spent 17 hours over three days trying to
agree on the sentence and their vote before going home Wednesday night was 9 to 3.

The compromise occurred during less than two hours of deliberations Thursday moming.

It took the same jury five hours of deliberations to convict Young of first-degree murder, despite his
confession and a state law that says all persons involved in a robbery where a murder occurs are
equally guilty of murder.

Beyond that, the jury was shown that Young had advocated the murders of the four young victims to
keep them from being witnesses, and also wanted the their two pit bull puppies killed,

In an unswom statement to the jury last week, Young asked for leniency and said his whole life
shouldn’t be judged on "three weeks on the wild side.”

That period not only involved the quadruple murder, but also his involvement in disposing of a body
from another murder, his shooting at two people in a hotel-casino who owed him money from a drug |
deal and his pulling a pistol on a Nevada Highway Patrol trooper.

Guymon said it wasn't three weeks, but three years -- dating back to a 1996 incident during which
Young and some friends caned a couple of teenage boys to the ground in a supermarket.

Return to the referving page.
Photos: Mother reacts | Young hears decision
Las Vegas SUN main page
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Jury decides on life without parole for second
killer

By Bill Gang
<gang@lasvegassun,com>
LAS VEGAS SUN

At age 20 Terrell Cochise Young was told today that the rest of his life will be spent in prison with
no chance for parole for his role in the execution slayings of four young men during a home robbery.

The jury that had convicted himn last week of first-degree murder was in its fourth day of
deliberations when jurors finally agreed on the punishment, The other options had been death by
lethat injection or life in prison with the possibility of parole.

Young wasn't alleged to be the shooter who stood over the four duct-taped victims and fired bullets
into their heads. Those killed were Tracey Gorringe, 20, Jcffrey Biddle, 19, Matthew Mowen, 19,
and Peter Talamantez, 17.

Young, who entered the packed courtrootn smiling, listened to the verdict without emotion. Some of
the victims' family members cried; one muttered, "Stupid, stupid." .

Young's sentence was the same as that already given to 19-year-old Sikia Smith, who was the first of
three defendants to stand trial and be convicted. At his trial it was shown his participation was
limited to ransacking the house near Tropicana Avenue and Nellis Boulevard in search of cash and

drugs. .
The alleged triggerman, 19-year-old Donte Johnson, is scheduled to stand trial Jan. 10.

Before returming to the County Courthouse today, jurors had already spent 17 hours over three days
trying to agree on the sentence.

When asked by District Judge Joseph Pavlikowski on Wednesday afternoon, the forewoman said the
tast of 10 votes was 7 to 4 with one juror abstaining. While some family members of the victims
believed that foretold a hung jury, the forewoman said she believed that further deliberations may be
productive.

It took another three hours over two days to hammer out the decision.

Prosecutors urged the death penalty by calling Young "the worst of the worst" for his role in tle
robbery on Aug. 14, 1998, that ended in the slayings.

Young confessed to police but said his role was limited to-guarding the victims while two others
ransacked the house in search of what was believed to be $6,000 in cash and a stash of drugs.

Only about $200 and a few pills were found, according to Young's confession,

During closing arguments last week, Deputy District Attomey Robert Daskas reminded the jury that
Young had advocated the murders of the four young victims lo keep them from being witnesses, and
wanted their two pit bull puppies killed as well.
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While prosceutors during closing arguments repeatedly called Youny “the worst of the worst,”
defense attorney Lew Wolfbrandt said the one-time high school star wncstler "was not even the worst

ol the worst in this case."

!
In an unsworn statement to the jury last week, Young asked for leniency and said his whole life
shouidn't be judged on "three weeks on the wild side."

That period not only involved the quadruple murder, but also his involvement in disposing of a body
from another murder, his shooting at two people in a hotel-casino who owed him money from a drug
deal and his pulling a pistol on a Nevada Highway Patrol trooper, according to testimony.

Deputy District Attormey Gary Guymon said it wasn't three weeks but three years, dating back to a
1996 incident during which Young and some friends caned a couple of teenage boys to the ground in
a supermarket.

Guymoun presenied a ghart emphasizing low that incident, which resulted in a juvenile conviction,
started Young on a slide that resulted in deaths and violence in 1998.

Wolfbrandt lamented that Young didn't qualify for a prison Boot Camp Program after one
convictton. Such a program might have turned him away from the path to drugs and death that he
chose, the attomey said.

Wolfbrandt argued that if Young were given a life sentence rather than the death penalty, he could
act as an example of what happens when a person strays to the "wild side."

Guymon countered that if Young is executed, he would be a better example of the fate that awaits
those who commit robberies and murders.

Wolfbrandt conceded that even if given the lightest sentence of life with the possibility of parole,
Young would be spending the rest of his life in prison.

"The state just wants you to give him a date" through the death sentence, the attorney said.

His voice cracking with emotion, Guymon responded angrily that “Matthew Mowen didn't have a
date with death. None of those boys did."

Guymon said that Young should not be considered for a life prison term because he attacked a
county jail corrections officer and beat him to the ground a week ago, just minutes after the jury
pronounced him guilty of all charges in the quadruple slaying.

Prison guards, the prosecutor argued, should not have to be exposed to that kind of risk.
“The defendant's conduct has displayed that he is unstoppable, that he is still going to harm others."

Although Young has been animated at some earlier hearings, smiling at jurors when he was
pronounced guilty and making obscene gestures at newspaper and television cameras, he was
relatively sedate at the closing arguments in the penalty hearing Monday.

During jury selection two weeks ago, Young overtumed a table and threw documents around the
courtroom before he was subdued by bailiffs.

He was fitted with a stun belt -- in essence a remote controlled stun gun -- for later court sessions,
but even that didn't stop him.

When he spit on his own lawyers, whom he had criticized for what he said was an inadequate
defense and rare visits, Young was zapped into submission. After that thexe were 10 more physical
outbursts.
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Young jury continues deliberations

By Bill Gang
<gang(@lasvegassun.com>
LAY VEGAS SUN

Convicted quadruple killer Terrell Cochise Young was proclaimed "the worst of the worst" by
prosecutors who asked the District Court jury that convicted him a week ago to punish him with the
death penalty. oo

But after four hours of deliberations Monday, there was no consensus on the fate of the 20-year-old
defendant who casually drank a beer as he guarded the four duct-taped victims.

The nine-woman, three-man jury in District Judge Joseph Pavlikowski's courtroom returned today to
resume ifs task.

Deputy District Attorney Robert Daskas reminded the jury that trial evidence showed not only that
Young advocated murder of the four young men, but lie also wanted their two pit bull puppies killed.

“He has no regard for human life or the lives of animals," Daskas fumed before telling the jury that
"this is a case where the death penalty is the only approepriate punishment.” .

Jurors will decide between that and a sentence of life in prison with or without the possibility of
parole.

While prosecutors during closing arguments repeatedly called Young “the worst of the worst,”
defense atiorney Lew Wolfbrandt said the onetime high school star wrestler "was not even the worst
of the worst in this case.”

Young is the second defendant to be convicted of three charged in the Aug. 14, 1998, slayings during
a well executed but poorly conceived robbery of a house near Tropicana Avenue and Nellis
Boulevard. '

Nineteen-year-old Sikia Smith was sentenced to life in prison with no chance for parole for his
relatively minor role as the one who ransacked the house locking for the $6,000 in cash and quantity
of drugs the bandits believed were there. Only about $200 and a few pills were found, according to
the confessions of Smith and Young.

Donte Johnson, 19, is scheduled to stand trial Jan. 10 on charges he was the gunman who stood over
each victim and fired bullets into their heads,

Those killed were Tracey Gorringe, 20, Jeffrey Biddle, 19, Matthew Mowen, 19, and Peter
Talamantez, 17.

[n an unsworn statement to the jury last week, Young asked for leniency and said his whole life
shouldn't be judged on “three weeks on the wild side.”

That period not only involved the quadruple murder, but also his involvement in disposing of a body
from another murder, his shooting at two people in a hotel-casino who owed him money from a drug
deal and his pulling a pistol on a Nevada Highway Patrol trooper.
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Deputy District Attorney Gary Guymon said it wasn't three weeks, but three years -- dating back to a
1996 incident during which Young and some friends caned a couple of teenage boys in a
supermarket. '

Guyrr'wn presented a chart emphasizing how that incident, which resulted in a juvenile conviction,
started Young on a slide that resulted in deaths and violence in 1998.

Wolfbrandt lamented that Young didn't qualify for a prison Boot Camp Program after one conviction
that might have turned him away from the path to drugs and death that he chose.

Wolfbrandt argued that if Young were given a life sentence rather than the death penalty, e could
act as an example of what happens when a person strays to the "wild side.”

Guymon countered that if Young is executed, he would be a better example of the fate that awaits
those who commit robberies and murders.

Wolibrandt conceded that even if given the lightest sentence of life with the possibiiity of parole,
Young would be spending the rest of his life in prison.

"The state just wants you to give him a date" through the death sentence, the attorney said.

His voice cracking with emotion, Guymon responded angrily that "Matthew Mowen didn't have a
date with death. None of those boys did."

Guymon said that Young should not be considered for a life prison term because he attacked a
county jail corrections officer and beat him to the ground a week ago, just minutes afier the jury
pronounced Young guilty of atl charges in the quadruple slaying.

Prison guards, the prosecutor argued, shouldn't have to be exposed to that kind of risk.
"The defendant's conduct has displayed that he is unstoppable, that he is still going to harm others."

Although Young has been animated at some earlier hearings, smiling at jurors when he was
pronounced guilty and making obscene gestures at newspaper and television cameras, he was
relatively sedate at the closing arguments in the penalty hearing Monday.

During jury selection two weeks ago, Young overturned a table and threw documents around the
courtroom before he was subdued by bailiffs.

He was fitted with a stun belt -- in essence a remote controlled stun gun -- for later court sessions,
but even that didn't stop him.

When he spit on his own lawyers, whom he had criticized for what he said was an inadequate
defense and rarely visiting him, Young was zapped into submission.
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Murderer awaits jury's life-or-death decision

By Bill Gang
<gang@lasvegassun,cony>

LAS VEGAS SUN

Terrell Cochise Young, 20, could leamn today whether he will live or die for his role in the execution
murders of four young men.

After closing arguments, deliberations were scheduled to begin by the nine-woman, three-man jury
that convicted Young last week of four counts of first-degree murder and a variety of other counts in
the Aug, 14, 1998, slayings during an ill-conceived robbery.

The jury will decide whether to recommend the death penalty, a life sentence without the possibility
of parole or a life sentence with paroie, )

On Friday Young and some of his family urged the jurors in District Judge Joseph Paviikowski's
courtroom to be lenient and mereiful.

They all portrayed the defendant as a talented athlete and studious young man on the path to college
and a productive life until a fight in his junior year of high school resulted in his arrest. That resulted.
in his being kicked off the football and wrestling teams. :

His life continued on a downward slide until things tumed deadly just over a year ago, the jury was
told at the penalty hearing.

"Everything went wrong just from one fight," Young toid the jury in an unsworn statement.

He argued that the three weeks he spent "on the wild side" shouldn't outweigh the rest of his life --
much of which was spent caring for his younger siblings while their mother was off using drugs.

Young said he "feels sorry" for the families of the victims, but asked the jury, "Would it be just to
put another family through that" by sentencing him to death by lethal injection.

His mother, Willena Warren, admitted she had drug and anger problems and didn't do what she
should have for her children. But she also told how proud she had been of Young's achievements in

athletics and scho_ol.

Young's aunt, Marzetta Love, said that the defendant's unselfish care of his four brothers and sisters
and willingness to help other family members earned him the nickname "John," after the television
character "John Boy" in the defunct series "The Waltons.”

Love said Young "doesn't deserve” a sentéﬁce of death or life in prison with no parole.
"His life shouldn't be wasted,” she told the jury. "He should be given another chance.”

The lightest possible sentence of life with an opportunity of parole would still keep him behind bars
for 40 years.

Testimony at Young's trial showed his trip to the "wild side" had involved five murders in two
incidents and a shooting at a hotel-casino that was intended to result in two other slayings.
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While defense attorneys are expected to argue today that Young should not get a death sentence
because he wasn't the triggerman in the quadruple murder, prosecutors likely will argue that his
willing involvement in the incident is enough to warrant the uitimate punishiment.

r

Evidence that his dez}dly ways extended before and after the multiple murders refutes any claim that
Young was only a minor player in an isolated incident, prosecutors have said.

Most of the damning evidence came from Young's statements to police admitting his role in the
robbery, slayings and involvement in the durmping of another murder victim's body near the Las
Vegas Speedway.

That occurred 10 days before the quadruple murder, and Young named Donte Johnson as the killer in
that case also. He previously told police that Johnson, 19, was the one who stood over the four young
men in their home near Tropicana Avenue and Nellis Boulevard and fired single bullets into their

heads,
The young men had been duct-taped and gagged while their home was ransacked in search of what

the bandits believed to be $6,000 in cash and a large quantity of drugs. Only about $200, a VCR, a
video game system and a few pills were taken. :

The victims were Peter Talamantez, 17, Tracey Gorringe, 20, Jéffrey Biddle, 19, and Matthew
Mowen, [9.

While Johnson was named liberally at the trial as the gunman, he does not face a jury until Jan. 10.

A third defendant in the case, Sikia Smith, 19, already has been found guilty of first-degree murder
for his role as the one who ransacked the young men's home and has been sentenced to life in prison *
without the possibility of parole.

Testimony at the trial showed that a few days after the murders, Young and two others went to small
hotel-casino in search of a man who owed Young money for drugs. When the pair were spotted,
Young is alleged to have opened fire with his pistol -- narrowly missing the targets and sending
bullets through walls and into guest rooms.

The jury also heard how Young attacked cotrections officers in the Clark County Detention Center
shortly after he was pronounced guilty of murder, robbery, kidnapping and conspiracy charges last
week. Two of the officers were hospitalized.

Meanwhile another attempt by an attorney hired by Young's family members to get Young's
court-appointed attomneys fired was turned down by the Nevada Supreme Court Friday.

The high court warned the lawyer Benjamin Childs he would face sanctions if he kept filing
frivolous motions.

Childs, who says he was hired by the extended family of Young, filed a motion Sept. 9 contending
that Young's defense lawyers Lew Wolfbrandt and Martin Hastings have not done everything they
should in representing Young. Young, 20, can't communicate with the two lawyers, Childs said.

Young's mother Willena "Maria” Warren, was arrested when she hit defense attorney Wolfbra-
claiming he did not do enough to defend her son.

The court denied that motion and noted that the current petition is nearly the same. It said
caution attorney Childs that the repetitive filing of what amounts to identical petitions fo
extraordinary relief will not be tolerated.” If it continues, Childs could face sanctions,
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Victims' families offer emotional testimony

By Kim Smith
LAS VEGAS SUN

Tears streaming down many of their faces, jurors in the murder trial of Terrell Young sat through 90
minutes of heart-wrenching testimony from his victims' families Thursday.

Young's defense attorneys will try to get the same sort of sympathy for their client today by putting
his mother, sister and aunt on the stand to testify about his abusive childhood.

The jurors, who convicted Young on Tuesday of four counts of murder and 10 other felonies, were
_set to resume the trial's penalty phase today. Young could receive the death penalty or life in prison
without the possibility of parole.

According to authorities, Young, 20, Sikia Smith, 19, and Donte Johnson, 19, robbed a Tetra Linda
Avenue home on Aug. 14, 1998, after learning there was supposed to be $6,000 in cash and drugs in
the home.

Four of the five men living in the home, Matthew Mowen, 19, Jeffrey Biddle, 19, Tracey Gorringe,
20, and Peter Talamantez, 17, were bound with duct tape and shot in the head. The fifth man,
Gorringe's brother, Nick, was out of town at the time.

The robbers walked away with $240 in cash and a videocassette recorder.

Smith was sentenced to life in prison without the possibility of parole earlier this summer. Johnson,
the alleged gunman, is scheduled for trial in January.

Prosecutors catled seven of the victims' family members to the stand Thursday aftemoon so jurors
could get to know the young men and understand the devastation wrought by their deaths, As they
spoke, picture after picture was handed to the jurors.

Jurors leamned that as a first grader Biddle set up an altar in his bedroom and offered bread as
communion. They also heard about his dreams of joining either the military or the FBL

Mowen had a habit of hitting his parents up for money whenever he saw a homeless person so he
could give it to them and he wanted to one day become a chiropractor so he could help peopie.

His mother, Cynthia, described the anguish of having to make funeral arrangements for her son and
then being told she also had to replace the body bag the funeral home had used at the murder scene.

Talamantez, whose grandfather taught him how to drive, was looking forward to getting his drivet's
license. He enjoyed life to the fullest and adored his two older brothers.

And Tracey Gorringe, the middle of three boys raised in a single-parent home, was known as a
peacc-maker who often brought home stray animals as a boy. He wanted fo join a cutinary union and
one day open his own restaurant. He had just golten a job as a tine cook weeks before his death.

| Perhaps the most emotional testimony of the day came from Nick Gorringe, who lost his brother and
f best friends that day. Struggling to maintain his composure at times, Gorringe expressed rage,
overwhelming sadness and bewilderment throughout his testimony.
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During most of his testimony, Gorringe was doubled over, obviously in emotional pain.

Gorringe said he was in Maine at a rock concert when he got a message about a family emergency.
"l tho!ught it was about my grandmother, anything but this," Gorringe said, his voice cracking.
One year later he is still asking "Why? Why? Why?" Gotringe said, his voice rising.

“We thought everyone loved us. We never disrespected anyone. We never stole from anyone. We
never robbed anyone," Gorringe said, wiping his eycs repeatedly. "We were all about love, man.
That's all we were about.” :

Clark County District Judge Joseph Pavlikowski then cleared the courtroom so Young's mother,
Willena Warren, could be brought in.

Warren was taken into custody Tuesday evening after she erupted into violence following her son’s
conviction. She is expected to appear before a justice of the peace today on charges of contempt of
court and battery of a peace officer.

Pavlikowski brought her into the courtroom Thursday to find out if she still wanted to testify on her
son's behalf and if she wouid behave if allowed to do so. After making sure she would be allowed to
wear civilian clothes, Warren promised to act appropriately.

Pavlikowski warned her however, that she would still be shackled.

More than one dozen court security officers and Metro Police officers stood guard in the courtroom
while Pavlikowski conversed with Warren. .
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Corrections officer describes attack by
convicted Killer

By Bill Gang
<gang@lasvegassun.com>
LAS VEGAS SUN

His face marred with bruises and welts, a Clark County Detention Center corrections officer told a
jury how convicted quadruple killer Terrell Cochise Young taok advantage of their one-on-one
situation and attacked him in a violent flurry of punches.

The assault came just minutes after Young was convicted of four counts of murder and 10 other
charges and was being returned to hus jail cell.

The testimony from Officer Greg Reeves on Wednesday came as the first day of Young's penalty
hearing ended in District Judge Joseph Pavlikowski's courtroom.

Deputy District Attomey Gary Guymon called Young "the worst of the worst” and said "not even
jatlers are safe" from the violence that has become almost routine for the 20-year-old defendant.

The jury that convicted Young on Tuesday must decide if the appropriate punishment for his role in
the execution-style quadruple murder should be death or life in prison with or without the possibility
of parole.

The violent outburst in the jail and other tales of misconduct behind bars would seem to preclude a
defense argument -- which has become routine in many death penalty cases -- that the defendant
need not be executed because he can function well in the structured society of prison.

Young was not alleged to be the triggerman who methodically gunned down four young men on
Aug. 14, 1998, during a robbery of their home, but prosecutors still are seeking the death penalty for
him.

Young is the second man to be convicted in the case. The first was 19-year-old Sikia Smith, who was
sentenced to life in prison without the possibility of parole eatlier this summer for his role in
ransacking the victims' home.

The victims were Matthew Mowen, 19, Jeffrey Biddle, 19, Tracey Gorringe, 20, and Peter
Talamantez, 17. o

As they did at Smith's trial, the families of the victims are expected to testify at Young's penalty -
hearing about the devastation the murders caused in their lives. '

The alleged gunman, Donte Johnson, 19, is scheduled to stand trial Jan, 10.

Guymon said during opening statements that the multiple murder was not an isolated incident in an
otherwise productive life. He noted Young's involvement in another murder, a shooting incident in
the public hallways of a Las Vegas hotel-casino, and an armed confrontation with a Nevada
Highway Patrol trooper -- al! within days of the quadruple murder. -,
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Tuesday's incident at the jail wasn't the first episode of violence by Young while he has been
incarcerated, but Recves said the fury of the assault was the worst hie has seen in the 13 years he has
spent as a corvections officer.

After’an outburst in court by Young during jury selection at his trial last week, during which he
scutlered documents and overtumed a table, he was fitted with a security stun belt. When he spit on
his own lawyers a short time later, the belt was activated and Young was zapped into submission.

Tuesday's incident occurred shortly after the belt was removed and Young changed from his court
clothes into his jail uniform.

Reeves said he was just beginning to place handcuffs on Young before leading him back to his cell
when the defendant whirled around and pummeled him to the ground, causing him to cover up as
much as he could and call for help.

Corrections Officer Christopher Leyba told how he raced to Reeves' aid and tackled the defendant as
he was pounding the falten officer in the face and head with windmill-style punches.

Leyba said he then became the target of Young's assault, but when the defendant heard other officers
approaching, he broke off the attack and fell to the ground with his hands under him.

"[ asked him why he did it," Leyba recalled, telling the jury of hine women and three men that
Young responded, "I don't give a (expletive) about you people.”

Carrections Officer James Peal quoted Young as bragging earlier this summer, "I'm one of the most
notorious inmates in the history of Nevada.”

Defense attorney Lew Wolfbrandt alleged the altercation was precipitated by a slap to Young's head
by Reeves. The officer denied that, but admitted he had slapped Young in the head on an eavlier
occasion when he refused to follow orders.

Reeves was transported to a hospital for treatment of a concussion and Leyba received treatment for
a bruised wrist, Neither was admitted.

Young was convicted primarily on his confession to police after his arrest in September 1998 as he
sat at a bus stop outside the Metro Police homicide bureau on West Charleston Boulevard,

The tape-recorded confession was played for the jury last week and more of his statetnent was played
Wednesday. The latest part involves Young's admission that 10 days before the quadruple murder he
helped Johnson and another man dispose of a drug dealer who Young said had been beaten, strangled

and suffocated by Johnson,

Young said he had been outside the Thunderbird hotel-casino on Las Vegas Boulevard near
Charleston Boulevard on Aug. 4, 1998, selling crack cocaine when the murder occurred in the room
he shared with Johnson.

The body of Darnel "Snoop" Johnson was found the followmg day off Interstate 15 at Speedway
Boulevard, north of Las Vegas. .

That slaying, according to Young's confession, occurred because Johnson had stolen drugs from a
third man.

Metro Homicide Det. Roy Chandler said the case has been presented to the district attorney's office
for prosecution, but charges have not yet been filed.

In other testimony Wednesday:

http://www.lasvegassun.com/sunbin/stories/text/1999/sep/16/509314336.html 9/30/99
Page: 1223 '




f.as Vegas SUN: Correct(_ )_mer deseribes ... ( ) Page 3 of 3

NHP Sgt. Robert Honea told how he stopped a stolen car driven by Donte Johnson three days afier
the quadruple murders and how Young emerged from the passenger side with a pistol at his side.
Honea said the pair fled on foot alter he pulled his own gun and ordered them to surrender.

Chris{ophcr Douthit testified that in 1996, when he was 15, he was beaten with canes by Young and
several others after they pursued him into a market. Douthit said he suffered a broken rib and neck
tnjuries.

David Gilbreth, a former manager at a discount clothing store, told how he had stopped Young and
another teenager for shoplifting in November 1997 and was attacked by the pair.

Gloria Golberg-Fenster, a juvenile probation officer, said that Young was given probation for the
caning and the robbery, but failed to comply with any of the terms. When Young turned 18 and
became an adult in 1997, he was sentenced to 30 days in jail and his juvenile probation was
tenminated.
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Melee erupts in District Court

Mom, son go on rampage after conviction

By Biil Gang
< Dlasy >
LLAS VEGAS SUN

Taut emotions were released in tears and violence after a jury convicted Terrell Cochise Young on
all counts in an ill-conceived robbery that resulted in the executions of four young men.

Young attacked the corrections officers who were ushering him to his cell at the county jail, court
officials said. One of them had to be hospitalized, according to staff members in District Judge
Joseph Pavlikowski's courtroom,

Meanwhile, Young's mother also was arrested when she slugged defense attorney Lew Wolfbrandt
after contending he hadn't done enough to defend her son, who could now receive a death sentence.

Willena "Maria" Warren wasn't present when the nine woman, three man jury pronounced Young
guilty of murder, robbery, kidnapping and conspiracy charges, but she walked into the courtroom as .
her son was being readied for his return trip to jail.

Warren asked Wolfbrandt for the jury verdict, but she didn't seem to understand his answer until
Young yelled, "They convicted me of all of it." .

Warren then began screaming and punching Wolfbrandt as bailiffs closed in to quell the disturbance
while Young was hustled out a back door,

It took several moments to subdue and handcuff Warren before she was dragged kicking and
screaming down the same hallway leading to the jail that her son had walked down minutes before.

Wolfbrandt was unhurt and said he did not want charges filed against the woman, but it is not his call
since the altercation took place in front of baili{fs who also may have been victims of the attack.

The jury, which took more than five hours to reach the verdict, is expected to hear testimony at
today's penalty hearing on the post-verdict violence. It will decide whether to recommend a life
sentence with or without the possibility of parole or a death sentence.

[ronically, Warren is scheduled to be a witness for the defense at the hearing.

The altercation didn't dampen the elation and relief at the verdict by the victims' families and friends
who held vigil outside the courtroom awaiting the jury decision and then filled the first few rows.

Before the jury was led into the courtroom for the verdict, Youtys §#¥ Yor severd! afifstes smiting and
staring at those whose friends and family members he had helped kill. The smiles were met with
unsympathetic stares from those who had awaited his conviction.

Young then grinned for newspapet and television cameras.

As the guilty verdicts were read on the robbery charges, Young smiled at the jury and nodded in
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agreement. He had ¢onfessed to police that he was one of the three who barged into the ftome in
eastern Las Vegas to rob the occupants of what was believed to be $6,000 in cash and a quantity of

drugs.

Sikia Smith, 19, already has been convicted of first-degree murder and sentenced to life in prison
without the possibility of parole for his relatively minor role as the one who ransacked the ltome near
Tropicana Avenue and Nellts Boulevard in search of valuables.

But the anticipated haul wasn't there, and the bandits left with only about $200, a VCR, a video game
system and a few pills.

Nineteen-year-old Donte Johnson is scheduled to stand trial Jan. 10 on charges he was the one wiho
fired the fatal bullets to prevent the victims from reporting them to police or from retaliating.

During Young's trial, Wolfbrandt and co-counsel Martin Hastings had argued to the jury that the
defendant should not be convicted of murder because he was out of the house and no longer involved
when the executions occurred.

But as the verdict showed the jury's disagreement, Young's mood quickly turned ugly.

When the jury forewoman smiled nervously as she meekly read the verdicts declaring Young to be
guilty of the murders, he snapped at her, "What's funny about it."

The woman broke into tears as did some of the other jurors who appeared to have been crying even
before they had entered the courtroom.

Young then made an obscene gesture to the cameras, although his elbows were pinned to his sides by
straps from a security belt -- which included a remote-controlled stun gun device -- he was forced to -
wear after a violent outburst early in the trial.

His smug smiles turned to glares with the realization that the families and friends of the victims had
gotten the convictions they sought.

David and Cindy Mowen, the parents of 19-year-old Matthew Mowen, hugged and cried at the
verdict, and David Mowen made a quick call on his cellular telephone to annource, "We got him.'

In addition to Matthew Mowen, the victims included Jeffrey Biddle, 19, Tracey Gorringe, 20, and
. " Peter Talamantez, 17. Each had been duct taped during the Aug. 14, 1998, robbery and killed with
single bullets to the back of the head.

During the penalty hearing, Deputy District Attorneys Gary Guymon and Robert Daskas said they
will present evidence of Young's juvenile record and involvement in other crimes,

Guymon said that so far the jurors have only heard about the single deadly incident, but they will
hear testimony that Young shot up a small casino and hotel in an effort to kill a young man who
purportedly owed him money.

No one was hurt in the incident that previously was related to the jury at Smith's trial.

Daskas said there also will be evidence that Young helped dispose of the body of 2 man killed at the
. Thundesbird Howel, 0nl.es Viggas Borlleward near Charleston Boulevasd.

The defense attoﬁleys say they will counter with evidence about Young's early life in an abusive
household and how his life took a.deadly tum after befriending Johnson three weeks before the
quadruple murder.
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Second man convicted in quadruple homicide

LAS VEGAS (AP) - A jury on Tuesday convicied Terrell Cochise Young of murdering four young
men last year.

After the verdict was read, Young's mother attacked his attomey, striking him with her fists. Bailiffs
had to tackle the woman to the ground and put her in handcufTs.

Young, 19, wasn't alieged to have been the triggerman, but prosecutors said he played a sxgmﬁcant
role in the well-orchestrated robbery.

Young is the second of three defendants to stand trial in the murders during a holdup, which
garnered only a couple of hundred dollars, a VCR and a video game.

Each victim - Matthew Mowen, 19, Jeffrey Biddle, 19, Tracey Gorringe, 20, and Peter Talamantez,
17 - was killed with a bullet fired into the back of the head.

The home the victims were in was targeted on Aug. 14, 1998, because a fourth man, who has not
been charged, believed there was $6,000 in cash and a quantity of drugs there, jurors were told.

"In the eyes of the law, the act of one is the act of all,” Deputy District Attorney Robert Daskas told .
the jury Monday.

Defense attorneys contended that Young, who confessed his involvement to pohce after his arrest,
participated only because of his fear of the guaman.

That alleged {riggerman, Donte Johnson, 19, is scheduled to stand trial on Jan. 10. The third man,
19-year-old Sikia Smith, already has been convicted of first-degree murder for his role in ransacking
the house and been sentenced to life in prison without parole.

The jury in Young's case will begin deliberating Wednesday on whether he should be sentenced to
death or life in prison with or without parole.
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Jury deliberates fate of defendant in multiple
murder

By Bill Gang
<

Las Veosas SUN

>
LAS VEGAS SUN

A District Court jury has begun its job of deciding the innocence or guilt of Terrell Cochise Young
it the murder of four young men in August 1998,

The case went to the jury Monday aftemoon after closing arguments during which jury members
were told that although Young isn't alleged to have been the triggerman, his role as a participant in
the well-orchestrated robbery is sufficient to convict him of first-degree murder.

Young is the second of three defendants to stand trial in the murders during a holdup, which
garmered only a couple of hundred dollars, a VCR and & video game.

Each victim -- Matthew Mowen, 19, Jeffrey Biddle, 19, Tracey Gorringe, 20, and Peter Talamantez,
17 -- was killed with a bullet fired into the back of the head.

The horne on Terra Linda Avenue, near Nellis Boulevard and Tropicana Avenue, was targeted on
Aug. 14, 1998, because a fourth man, who has not been charged, believed there was $6,000 in cash
and a quantity of drugs there, jurors were told.

“In the eyes of the law, the act of one is the act of all," Deputy District Attorney Robert Daskas told
the jury in District Judge Joseph Pavlikowski's courtroom.

Defense attorneys have contended that Young, who confessed his involvement to police after his
arrest, participated only because of his fear of the gunman,

) That alleged triggerman, Donte Johnson, 19, ts scheduled to stand trial on Jan. [0. The third man,
19-year-old Sikia Smith, already has been convicted of first-degree murder for his role in ransacking
the house and been sentenced to life in prison without the possibility of parole.

If Young also is convicted of first-degree murder, the jury will decide if the appropriate punishment
is death by lethal injection or life in prison with or without a chance for parole.

Defense attorney Martin Hastings reminded the jury that several witnesses testified to Johnson's
volatile temper that makes him "go off like a light switch."

During closing arguments Deputy District-Attorney Gary Gu{mon equated the participants in the
assault on the victims' house with a team event that can only be successful if everyone cooperates in

doing their job,
"Without one, the team is not going to survive,” Guymon said, .

While the law makes all participants in a robbe;ry responsible for a murder that may result during that
crime, defense attorney Lew Wolfbrandt argued that for Young the robbery was over by the time the
fatal shots were fired, '
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“Terrell was a spectator,” he said, citing Young's version of events from his confession. "The tobbery
was over. He was out of the house."

Wolfprandt said the only one guilty of the murders was the "crazed psycho little guy who in his own
sick way ended the lives of four boys." '

Prosecutors, however, countered that the robbery wasn't over until the murder weapon was disposed
of and the meager booty split up.

And Guymon suggested that Young was in the house at the time of the shootings.

He noted that testimony from a friend who had talked to Young and Johnson after hearing news
reports of the murder indicated that there had been a conversation between Young and the gunman
about whether to kill two dogs.

Ace Hart had testified that ‘Young commented that there were two puppies in the house and they
should have been killed, but Johnson rejected the idea.
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Defense to present its case in Young's
quadruple murder trial

By Bill Gang

<gang@plasy >

LAS VEGAS SUN

Members of a District Court jury have been told they will begin deliberations Monday into the guilt
or innocence of Terrell Cochise Young over his role in the mutders of four young men.

It shouldn't be too difficult a call for the jury in District Judge Joseph Pavlikowski's courtroom
because Young confessed to police that he was part of the well-planned holdup to steal what was
supposed to be $6,000 in cash and a large amount of drugs.

But the reports of wealth were unfounded and the bandits walked away with only about $200, a
VCR, a video game and a few pills.

The prosecution rested its case Thursday after Deputy Medical Examiner Dr. James Bucklin testified
that three of the four victims had traces of methamphetamine and cocaine in their systems. The
fourth, who was a visitor to the house near Tropicana Avenue and Nellis Boulevard, had consumed a,

larger quantity of drugs.

The defense, which had contended during opening statements that the victims were drug sellers, will
get its chance Monday morming to present witnesses.

Young was told Thursday by the judge that he has a right to testify in his own defense or can decline
to testify and the prosecution cannot comment on his silence during closing arguments.

If the jury convicts Young, 20, of first-degree murder, there will have to be a penalty hearing, and
the same jury will be asked to decide if the appropriate punishment should be death by lethal
injection or life with or without the possibility of parole.

Young is the second of three defendants to stand trial in the Aug, 14, 1998, murder. Sikia Smith, 19,
already has been convicted and sentenced to life in prison without any chance for parole. Donte
Johnson, 19, the alleged triggerman, is scheduled to face a jury in January.

The victims were feffrey Biddle, 19, Tracey Gorringe, 20, Matthew Mowen, 19, and Peter
Talamantez, 17.
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DA rests case against defendant in multiple
murder |

By Bill Gang
<gang@lasvegassun,com>
L.AS VEGAS SUN

With one last witness today, the prosecution was to rest its case in the trial of Terrell Cochise Young
on charges he was a key player in the execution-style murders of four young men.

The four were targeted in the deadly robbery on the mistaken belief that they had large quantities of
cash and drugs in their home off Nellis Boulevard and Tropicana Avenue, In reality, there were only
a couple of hundred dollars and a few pills, but the deadly course of events already had begun.

The prosecution's only remaining witness was Dr. James Bucklin, a county deputy medical
examiner, who was scheduled to show the jury the haunting photographs of the victims' bodies as
they lay in pools of blood with their hands duct-taped behind their backs.

' The young men's empty wallets lay neatby.

Defense attorneys said that Young, 20, will take the witness stand in his own defense. The jury
already has heard his words in a taped confession he gave to Metro Police homicide detectives.

In that statement Young named Donte Johnson, 19, as the actual killer who stood over each victim --
Jeffrey Biddle, 19, Tracey Gorringe, 20, Matthew Mowen, 19, and Peter Talamantez, 17 -- and fired
single shots into their heads.

Young expressed remorse for the incident and told police he never intended for anyone to die.

But three days after the Aug, 14, 1998, murder spree, Young and Johnson were back in trouble with
the law, and again it involved guns.

Nevada Highway Patrol Trooper Robert Honea testified Wednesday that he stopped a stolen car
driven by Jolnson as it raced at 85 mph along U.S. 95 near East Charleston Boulevard.

Young was the passenger, but Honea said that before he could take the pair into custody the men fled
on foot and efforts to find them failed.

Inside the car Honea found a sawed-off rifle believed to have been carried to the quadruple murder --
but not used -- by Young.

What the jury didn't hear was Honea's story that when Young exited the car, he had a .38-caliber
pistol in his hand but chose to drgp it and flee rather than engage in a shootout with the trooper.
District Judge Joseph Pavlikowski had ruled that evidence of the pistol was not admissible in the
trial because it played no role in the multiple murders.

Honea testified that he didn't know the identities of the two men he had stopped, but when Johnson's
photo appeared in the Las Vegas Sua after his arrest a few days later on murder charges, the trooper
recognized him as the driver of the car, .

-
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When Young's picture was broadcast on a television news show after his arrest a couple of weeks
later, Honea said, he was positive that was the passcnger in the stolen vehicle.

[f Yopng is convicted of first-degree murder for his role, the same jury will have to decide if the
appropriate punishment is the death sentence or life in prison with or without the possibility of
parole.

A third defendant in the case, 19-year-old Sikia Snuth already has been convicted of murder for his
part in the deadly spree.

Smith had confessed that he ransacked the home in scarch of valuables but did not carry a gun nor
participate in the duct-taping of the victims. He was sentenced to life with no chance of parole.

Johinson s scheduled to stand trial Jan. 10.
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Stunned defendant listens in silence at celie.cor
murder trial : p';x'fun.-. Tickets

wb Lraal Pocest

By Bill Gang  Name Your Ok Price
< > and Saval
LAS VEGAS SUN emwony_ ] 59

Before opening statements began in his murder
trial, Terrell Cochise Young was allowsd to return to
the courtroom where his outbursts during jury
selection last week had resulted in his removal and
a jolt from a security stun belt.

District Judge Joseph Pavlikowski told the
20-year-old defendant that he could participate in
his trial if he agreed to behave. If he didn't, he
would be hauled off.

left unspoken was the possibility of another
debllitating zap of the stun belt - in essence a
remote-controlied stun gun device.

"Do you understand?" Paviikowski asked.
“Yes sir," Young replied meekly.

Young is the second of three defendants to stand
trial in the murders of four young men during a
robbery on Aug. 14, 1998.

‘At the end of the holdup -- which garnered only a

couple of hundred dollars, a VCR and a video game
-- each victim was killed with a bullet fired into the
back of the head.

Not only was Young fitted with the stun belt for
Tuesday's session, but his arms were pinned to his
sides with restraints. During his outbursts last week,
he scattered papers, overturned the prosecution's
table and splt on his own lawyers.

The last incident resulted in his being shocked into
submission and then hauled out of court as
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bewitdered jurors looked on,

Those jurors, who must decide Young's guilt or

[ innocence and might have to decide if he lives or ~
dies, on Tuesday listenad to Deputy District
Attorney Gary Guymon portray the defendant as a
willing participant in the quadruple murder. The
home on Terra Linda Avenue, near Nellis Boulevard
and Tropicana Avenue, was targeted because a
fourth man, who has not been charged, believed
tll::ere was $6,000 in cash and a quantity of drugs
there.

Guymon said that was the result of one victim,
19-year-old Matthew Mowen, bragging to the fourth
man that he had been working on the road with the
rock band Phish and had made a lot of money.

"The seed was planted," Guymon told the jury.

He said the three alieged bandits -- Young, Sikia
Smith, 19, and Donte Johnson, 19 -~ went to the
home and forced the two victims there at the time to
lie on the floor where they were bound with duct
tape and robbed. The third victim arrived a short
time later and eventually the fourth victim came to
the house.

They also were held at gunpoint and bound while
the home was ransacked.

Guymon said confessions to Metro Police
detectives by Young and Smith indicated that when
the robbery was completed, Johnson turned up the
s|t19reo and stood over each victim to fire the fatal
shots.

In additlon to Mowen, the victims were Jaffray
Biddle, 19, Tracey Gorringe, 20, and Pater
Talamantez, 17.

Although Young is not alieged to have been the
triggerman, Guymon said he is equally guilty of
first-degree murder under the Nevada law that
makes every participant in a robbery responsible for
whatever may occur.

“The act of one Ig the act of all,” the prosecutor said.

But defense attornay Martin Hastings said Young
wasn't a willing participant in the quadruple siaying
and was only there because he was ordered to by
Johnson, who he described as "the meanest §.0.8.
you'll ever hear about in your life."

"Donte was the leader. Donte was in contrbl."
Hastings said, "Terreli was afraid of Donte and

http://www lasvegassun.com/sunbin/stories/archives/1999/sep/08/509278028 htm!?Donte+Johnk/26/99

Page: 1234




Las Vegas SUN: Stunned( ‘ant listens in s... ( |

operatéd under duress.

"Don't read half of the book,” he cautioned during
opening statements. "

Guymon countered that Young and Johnson were
roommates with the uncharged suspect and
laughed about the murders in front of a man who
had been a friend of the victims as well as the
defendants,

That man, Ace Hart, testified Tuesday that Young
admitted he had wanted to kill the victims' puppies
also, but Johnson overruled that idea.

Footprints of the puppies in the victims' blood could
be seen in many of the police photos of the murder
scene.

Hart said he had became upset when he saw a
television news report of the muitiple murders and
realized he knew the victims, He explained the
uncharged suspect told him who the killers were
and he confronted them about their motives.

Hart testified that Young and Johnson laughed and
s?id If they were going to kill one, they had to kill all
of them

Young glared menacingly at the witness throughout
his testimony.

Deputy District Attorngy Robert Daskas said the
prosecution case could be completed by late
Wednesday or early Thursday.

He expects jury deliberations to begin after closing
arguments Thursday.

Iif the jury convicts Young of first-degree murder, it
would then have to decide after a penalty hearing
whether the appropriate punishment would be life in
prison with or without the possibility of parole or

death by lethal injection.

The case, however, could end prematurely if Young
accepts a plea bargain to avoid the possibility of a
death penality.

Guymon told the judge that the prosecution always
has been willing to piea bargain the case, but
defense attorney Lew Wolfbrandt sald there always
has been a condition that Young testify against the
fourth suspect.
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Trial to proceed without suspect

By Bill Gang
< lasv 1 >
LAS VEGAS SUN

The trial of Terrell Cochisc Young in the Aug. 14, 1998, execution-style slaying of four young meh
will go on without him.

After two outbursts by Young on Wedhesday durihg Jjury selection for his murder trial, District
Judge Joseph Pavlikowski ruled that the 20-ycar-old defendant was determined to disrupt the court
and had sacrificed his right to be present.

Prosecutors said that Young, before the proceeding began euclier this week, had vowed to do
whatever it took to postpone his tijal.

The first outburst Wednesday mormning appeared calculated and unprovoked.

As prospective jurors were questioned about their willingness to impose the death penalty if there is

a conviction, Young suddenly stood up, scattered documents from atop the defense table and
overtirned the prosecution's table. Four bailiffs and corrections officers pounced on the 20-year-old
defendant as shocked spectators and prospective jurors looked on. He offered no resistance then or as
he was being led away in handcuffs.

Before the afternoon session began, Pavlikowski cautioned Young that if there were another
outburst, he would be taken back to the Clark County Detention Center and the trial would proceed

without him,

But Young wasn't listening. He just repeatedly complained that he couldn't stand trial on the mulfiple
murder and robbery charges with attorneys who he said were biased against him,

After the moming outburst, Young was brought back to court with a stun belt -- in essence a
remote-controlied stun gun -- concealed under his white dress shirt to provide an added measure of
security. A jail corrections officer sat nearby with his finger on the activating button.

As would-be jurors were questioned, Young sat quietly for several minutes, but he suddenly began
spitting on both of his lawyers.

The corrections officer immediately activated the stun belt,

Young tensed in his chair and his head rolled back, but he remained seated. The panel from which
the jury will be selected that could decide whether he lives or dies watched as the defendant was led

away.
Yduﬁg is the second of three defendants charged in the quadruple murder to stand trial. The first,
[9-year-old Sikia Sntith, was convicted of first-degree murder earlier this summer and sentenced to

life in prison without the possibility of parole. The alleged triggerman, 19-year-old Donte Johnson, is
set to tace a jury in January.

Although Young is not alleged to be the triggerman prosecutors still are seeking the death penalty.
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Those killed in the Aug. 14, 1998, incident in 2 house on Terra Linda Avenue, near Nellis Boulevard
and Tropicana Avenue, were Jefﬁey Biddle, 19, Tracey Gorringe, 20, Matthew Mowen, 19, and
Pater Talamantez, 17.

!
They were found gagged, bound with duct tape and each shot dead with one bullet to the head.

Testimony at Smith's trial indicated the bandits believed a large quantity of drugs and $6,000 in cash
was supposed to be in the house.

Confessions given to police by Smith and Young indicated, however, that only $240, a VCR, a video
game unit and a few pills were found.
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Confession in slayings will be used at trial

By Bill Gang
< egg m>
LAS VEGAS SUN

[n an effort to avoid the most damaging evidence against him in a quadruple murder, Tervel! Cochise
Young took the witness stand to complain that his confessions were the result of coercion and a
beating at the hands of police.

But the legal maneuver to have the taped confessions ruled unlawful and kept from surfacing at the
20-year-old defendant's murder trial failed Monday.

District Judge Joseph Pavlikowski ruled that Young knew what he was doing when he gave up his
vight to remain silent as Metro Police homicide detectives questioned him about his rote in the
execution-style slaying of four young men a year ago.

Young is the second of three defendants charged in the slayings to stand trial. The first, 19-year-old
Sikia Smith, was convicted of first-degree murder earlier this summer and sentenced to life in prison
without the possibility of parole. The alleged triggerman, 19-year-old Donte Johnson, is set to face a
jury in January. '

Young testified at a pretrial hearing Monday that he hadn't understood his constitutional rights and
relied on the interpretation from detectives.

He added that he admitted his role only because those lawmen had promised it would lead to a plea
bargain that would return him to the streets in 10 or 15 years.

But police and prosecutors have said they made no such deal with the high school dropout with a
history of criminat activity, : '

) Although Young is not alleged to be the gunman -- who fired single bullets into the back of the four
victims as they lay gagged and bound with duct tape during an organized and systematic robbery --
prosecutors still are seeking the death penalty.

The audio tape recordings, the judgé ruled, support the prosecution's position that Young knew what
he was doing when he admitted his involvement in the deadly spree on Aug. 14, 1998.

For the second day, Young's family and supporters paraded protest signs in front of the Clark County
Courthouse and chanted such slogans as "No justice, no peace.” They handed out fliers and lamented
the unwillingness of the justice system to deal fairly with a black man who speaks a street dialect.

In response, the parents of some victims waore T-shirts to the courthouse declaring, "Murder in any
language is wrong. They murdered my chitd.” . o

The four victims of the shootings in the house on Terra Linda Avenue, near Tropicana Avenue and
Nellis Boulevard, were Jeffrey Biddle, 19, Tracey Gorringe, 20, Matthew Mowen, 19, and Peter
Talamantez, 17.

Young's aunt, Marzetta Love, said she and the others are not protesting in hopes that the defendant
will be able to escape accountability, but only to ensure that he gets lawyers who will fight for him.
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"1 feel he should be held accountable for what he did but not by violating his due process rights,”
Love said. )

! . . .
Young's supporters have been urging Pavlikowski to remove defense lawyers Lew Wolfbrandt and
Martin Hastings from the case, alleging they have ali but ignored the defendant for the 1 | months he
has been in jail.

Young ca}led them "unprofessional, ineffective and lazy" lawyers who have failed to visit him in jail,
provide him with information about the case or file nceessary motions to dismiss or reduce the
charges.

"I filed ali the motions that | believed had merit,” Wolfbrandt responded.

Pavlikowski disagreed a chunge is warranted and ordered Young's trial to go forward with jury
selection Wednesday.

Love said she has hired two other lawyers to defend Young.

But those attomeys, who say they have the ability to communicate with Young, have been denied
that opportunity.

Terence Dickinson is not a Nevada lawyer and his associate, Las Vegas lawyer Ben Childs, is not
certified under Nevada Supreme Court rules to handle death penalty cases.

Dickinson said a writ on the issue is being prepared for filing in U.S. Federal Court,

While Young initially told police he had no knowledge of the quadruple murder and did not .
participate, he later changed his story.

In his final statement, Young said the robbery was planned because a fourth man -- who is not yet
charged -- had information that the victims had $6,000 in cash and a large amount of drugs in the

home,

Young admitted in his confession that the bandits left with only a couple of hundred dolfars, a VCR,
a video game unit and a few pills.
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Second suspect stands trial in multiple slaying

By Bill Gang
<gang@lasvegassun,com>
L.AS VEGAS SUN

The trial of the second of three teenagers charged in the execution slaying of four young men a year
ago is set to begin today, and prosecutors are seeking the death penalty although he is not believed to
be the shooter.

Prosecutors charge that Terrell Cochise Young, 19, was a principal player in the drug-driven
massacre of the men -- Jeffrey Biddle, 19, Tracey Gorringe, 20, Matthew Mowen, 19, and Peter
Tatamantez, 17 -- who were bound and gagged with duct tape before single bullets were fired into
their heads.

Before jury selection begins, however, District Judge Joseph Pavlikowski must rule on a motion by
Young to dismiss the murder charges.

Last week the judge refused to delay the trial or replace defense attorneys because of claims by
Young and his supporters -- who protested outside the county courthouse before the court session --
that the defendant can't communicate with the lawyers. .

The claim is that Young speaks an African-American dialect similar to ebonics, although the lawyers
have not complained that there is a comprehension problem.

The first of the three defendants, 19-year-old Sikia Smith, was convicted in June of first-degree
murder for tus role in the Aug. 14, 1998, incident in a house on Terra Linda Avenue, near Nellis
Boulevard and Tropicana Avenue.

While prosecutors had sought the death penalty for him, testimony at the trial indicated he was of
marginal intelligence and only involved in searching the house for the large quantity of drugs and
$6,000 in cash that was supposed to be there.

The jury concluded that Smith deserved a life prison term with no chance for parole.

Afer his apprehension Smith confessed to police, and that statement had made the question of guilt
an easy one for the jury to answer. In his confession, he said the story of a cache of drugs and
thousands in cash was untrue, and the bandits walked away with only $240, a videocassette recorder

and a few pills.

Young also has given statements to police admitting his involvement in both the planning and
implementation of the robbery and murder scheme, and the jury will hear that confesston.

Smith stated to pelice that death was always intended for the four victims because they knewthe
bandits and might have retaliated had they been allowed to live,

Smith had detailed how, as the trio was preparing to leave, Johnson turned up the volume on a stereo
and then stood over each victim and fired shots with a .380-caliber semi-automatic pistol.

The alleged triggerman, 19-year-old Donte Johnson, is to stand trial early next year.
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A fourth suspect, who Young and Smith said was the instigator of the robbery and massacre, has not
been charged because of reported problems with evidence.

Johnson was the first to be arrested after his fingerprint was found at the murder scene. Police later
recovered a pair of his pants with spatters of blood belonging to one of the victims.

Police then tracked down Smith, which led to the charges against Young, although police did not
know where to find him.

But Mectro Police homicide detectives struck gold when they walked outside their offices on West
Sahara Avenue and spotted Young walking by.
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Life sentence given participant in multiple
murders

By Bill Gang
<gang@lasvegassun.com>
LAS YEGAS SUN

The hopes and dreams of four young men bound with duct tape and shot execution-style last August
were extinguished along with their lives, prosecutors at Sikia Smith's trial told jurors.

On Friday, afier six hours of deliberations, those District Court jurors told Smith, the first defendant
tried in those slayings, that he can forget about any hopes or dreams he might have had for his own
future.

But the jury spared Smith's life for his role in the quadruple murder of Matthew Mowen, 19, Jeffrey
Biddle, 19, Tracey Gorringe, 20, and Peter Talamantez, 17.

The eight-woman, four-man jury decided that a life prison term with no chance for parole was the
appropriate punishment for the 19-year-old defendant.

As the four verdicts were read in District Judge Joseph Pavlikowski's courtroom, Smith grimly
rubbed his face. At one point his head dropped to the defense table and he slowly shook it from side
to side. '

There were no cocky displays that were evident on June 25 when he was pronounced guilty of
murder by the same jury that decided his punishment,

At that hearing Smith scowled briefly at the families of the victims, then smiled and shrugged at the
jurors.

. Last week Smith made an obscene gesture to a television camera at the end of one court session.

But Friday his mood was somber. Jail corrections officers quickly clapped him into handeuffs when
the hearing was completed and the jurors were told they were free.to go home.

Although the trial was completed -- except for the formal sentencing Aug, 26 -- the families of the
victims lingered for several minutes in the courtroom.

They were neither jubilant nor distressed at the sentence and commented only that they were pleased
one killer's case was completed.

At the same time, they knew there were twe more trials to endure.

A second defendant, Temrelt Cochise Young, 19, is scheduled to stand trial Aug. 30 in Pavlikowski's
courtroom,

The trial for the third defendant and alleged triggerman, 19-year-old Donte Johnson, will be held
early next year.

Johnson is alleged to have been one of the planners of the robbery at a home on Terra Linda Avenue.
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[n a statement to police played during his trial, Smith said victims were killed because the bandits
were known to thelr victims and there was no other way (o avoid apprehension.

Stoitly's role was to ransack the house near Tropicana Avenue and Nellis Efbulcvard and find $6,000
in cash and a large quantity of drugs believed to Le there. In the end only about $200 and 4 few pills
were located, according to Smith's confession to police.

While prosecutors argued that Smith deserved the death penalty for participating in the quadruple
murder, defense attorneys portrayed the teenager as a feeble-minded follower who made the bad
choice of joining his buddies on a deadly robbery.

{n addition to the murder counts, Smith has been convicted of robbery, kidnapping and other
charges. The sentences on those charges will be determined by the judge at the August sentencing,
afthough they will have no impact unless the law is changed to let the state Pardons Board commute
Smith's life prison sentences.
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Defense in murder trial: Death penalty
'doesn't seem fair’

By Bill Gang
<gang@lasvegassun.com>
1LAS VEGAS SUN

A Distriet Court jury continued its quest today to decide whether convicted killer Sikia Smith is "the
worst of the worst" and deserving of the death penalty or just a feeble-minded follower who made
the bad choice of joining his buddies on a deadly robbery.

The jury already has convicted Smith of murder, robbery, kidnapping and other charges for his role
in the itl-fated holdup nearly a year ago that ended with four young men being bound with duct tape
and executed with bullets in the backs of their heads.

Jurors deliberated about two hours Thursday after closing arguments in the penalty hearing and
retumed today to decide whether the 19-year-old will live or die. -

Although Smith on Wednesday heard the parents of the victims tell of the hotror they have endured
since their children died, he declined at the last day of the penalty hearing Thursday to apologize or
show any remorse for his part in causing their grief,

Convicted killers routinely will give statements at their penalty hearings asking for leniency and
apologizing for their acts. At a minimum, murderers usually express sorrow for the suffering their
acts have caused, even if they maintain their innocence. ' :

But Smith just continued to sit in detached isolation at the end of the defense table, aithough he
fidgeted more than usua! Thursday as prosecutors urged the jury to hand down the death penalty.

The only emotion Smith has shown in court was a brief scowl at the families of the victims and a
smile and shrug to the jury when the guilty verdicts were read last week,

While Smith was alleged to have onty been involved in the ransacking of the home on Terra Linda
Avenue and did not carry a gun, Deputy District Attorney Robert Daskas said he was a key piece in
the deadly puzzle.

"But for Smith's willingness to go to the house that day, all four boys would be alive," Daskas told
the jury, arguing that without the teenager, the plan could not have been executed.

Testimony at the trial indicated that Smith and three other men believed there was $6,000 in cash and
a quantity of drugs in the home shared by four young men near Tropicana Avenue and Nellis
Boulevard,

But the bandits found only about $200 and a few pills.

A second defendant, Terrell Cochise Young, 19, is scheduled to stand trial Aug. 30 for his part. The
alleged triggerman, 19-year-old Donte Johnson, is set to face a jury in January,

A fourth man alleged in statements to police by Smith and Young to have been the mastermind of
the deadly holdup has not yet been charged.
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As options to the death penalty, the jury in District Judge Joseph Paviikowski's courtroom can
sentence Smith to life in prison without the possibility of parolc or 100 years or life in prison with
parolg possible after 40 years.

Defense attorney Peter Christiansen Jr. told the jury Thursday that even if the lightest sentence is
given it likely would mean Smith would die in prison because the judge has the option of making
Smith serve his four murder sentences one after the other.

But Daskas argued that even a life sentence with no possibility of parole "is not punishment for
someone who has committed four murders.”

"The worst possible crime deserves the worst possible punishment,” he said.

Christtansen recalled the emotional testimony from the victims' families and warned the jury that if
Smith is executed, the defendant's mother "would get to tell the same stories to her friends."

"It's not the same story,” Cynthis Mowen whispered in bitter response from her seat in the courtroom
where she and her husband have spent most of the last two weeks. They are the parents of
19-year-old Matthew Mowen, who was killed along with Jeffrey Biddle, 19, Tracey Gorringe, 20,
and Peter Talamantez, 17.

Christiansen and his co-counsel, Tony Sgro, repeatedly reminded the jury that Smith never fired a
shot and shouldn't be punished with the death penalty as if he had.

"Is Sikia the worst of the worst or did he just hang around with people who are the worst of the
worst?" Sgro asked. ' A

Deputy District Attorney Gary Guymon responded that "the worst of the worst found each other and
carried out the worst of the worst crimes,"

"This case was the worst 6f the worst in the lives of the four boys and their families,” Guymon
continued, urging the jury to show no mercy.

But Sgro said, "It doesn’t seem fair to take a borderline mentally retarded individual who never fired
a shot at anyone and kill him."

Guymon responded that "if there is meaning to the lives of the victims, something more than life
without the possibility of patole is appropriate."
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Families of murder victims have jurors in tears

Sentencing phase of Smith trial nears end

By Bill Gang
< \'d Lcom>
LAS VEGAS SUN

Convicted murderer Sikia Smith sported a new hairstyle during his penalty hearing Wednesday, but
he still exhibited the same detached demeanor he maintained during his trial as he listened to the
parents of four young men killed execution-style tell of the devastating aftermath.

Tears streamed down the faces of many jurors whose responsibility now is to determine whether the
19-year-old defendant should be given the death sentence for his role in the quadruple murder or be

sent to prison for life.

Some family members sobbed openly during the emotional testimony in District Judge Joseph
Pavlikowski's courtroom.

Smith, who has shown little emotion and no remorse for the slayings, was scheduled to give a
statement to the jury today asking for leniency and expressing remorse.

Closing arguments from defense and prosecution attorneys were to follow. Then it will be up to the
jurors to decide the price Smith will pay for his role in the slayings of Jeffrey Biddle, 19, Tracey
Gorringe, 20, Matthew Mowen, 19, and Peter Talamantez, |7, who were bound with duct tape during
a robbery and kitled with bullets in the backs of their heads.

The four were described by their parents as successful, mainstream young men whose lives were just
beginning to blossom, despite occasional mistakes expected of men that age.

The mistakes involved documented drug use that put the victims in contact with Smith, and Donte
. Johnson and Terrell Cochise Young, who are also charged in their murder, for what was believed to
be 36,000 in cash and a quantity of drugs in their home. Only about $200 and a few pills were found.

The bodies of the four victims were found the day after the Aug. 14 slayings at 4825 Tetra Linda
Ave., near Tropicana Avenue and Nellis Boulevard.

Cynthia Mowen, mother of Matthew Mowen, fought back tears as she told how she starts her day by
visiting her son's grave to tell him how much she misses him.

She explained the guilt she feels because her son cut short a tour of the country to return to Las
Vegas and care for her after cancer surgery. She said that had she not told him of her impending
surgery, he would have stayed away and would be alive today.

"This is so tough,” Cynthia Mowen said. "There is nothing worse than losing a child and then
planning the funeral."

The victim's father, David Mowen, told how his son had been stricken with a heart problem and
missed much of his senfor year in high school but made up the work through accelerated classes and
correspondence schools and managed to graduate on time to the amazement of everyone around him.

hitp://www.lasvegassun.comv/sunbin/stories/text/1 999/jul/01/508998910.html 9/30/99 .
Page: 1246




Las Vegas SUN: Familics(m .erer victims hav... L Page 2 of' 3

David Mowen said his 16-year-old daughter is so devastated by the death that she was unable to
attend any of the court hearings for Smith, who is the [irst of three defendants arrested in the
quadruple murder 10 stand trial. |

"He '.\r/as probably her b_est friend. He was always theve for her,"” the father lamented. "Now he's not.
"It's a challenge going on with life. It's on my mind 24 hours a day."

Albert Talamantez smiled as he remembered his teenage son, Peter, but told the jury the loss "is
something you can't fathom."

Marie Biddle said the murder of her son, Jeffrey, has so devastated the young man's father that she
stitl finds him “lying on the bathroom floor crying his heart out.”

The woman said her son is buried in Idaho, which he liked better than Las Vegas and where his
childhood fricnds can visit the grave site daily.

Sandy Viau said she lost her son, Tracey Gorringe, in the murder but was fortunate that another son,
Nick, who was the fourth roommate in the home, was out of town at the time of the murders.

She noted, however, that while Nick Gorringe escaped the camage, he was devastated by losing his
brother and two best friends.

Absent from the witness stand Wednesday was Smith's mother, who made a brief appearance during
the frial to tell how she had been a prostitute and crack cocaine user who abandoned her son for years.

Defense attorneys had wanted her to again take the witness stand and plead for the life of her son,
but she declined.

The defense case focused on psychological testimony reinforcing the contention that Smith has a low
intelligen_pe level and was only a follower in the bloody rampage.

Las Vegas psychologist Dr. David Schmidt described Smith as having the intelligence of a 7- or
8-year-old but still knew right from wrong and was responsible for his actions, although he often
made bad decisions,

During opening statements attorney Tony Sgro reminded the jury that there was no testimony Smith
. ever had a weapon,

As part of the prosecution's bid for the death penalty, testimony was presented that Smith
participated in a shooting at a Boulder Highway motel with the two other defendants _in__tljx__e _

quadruple murder case.

The jury listened to a tape recorded statement Smith gave to police detailing how he, Johnson and
Young went (o the Super 8 Mote} on Aug. 11 in search of a man who owed Young money.

Smith stated that when the man was found in a hallway, Young asked the man "Why did you do that
to me," and then opened fire with a .38-caliber pistol,

Smith admitted that he knew the intent of the trip was to kill the man, who escaped without injury.

Metro Homicide Detective James Buczek said no charges were pursued in the shooting because the
victim refused to press charges.
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;Families testify about
~ loss at trial’s penalty phase

8y Peter O'Connell
Reviaw-Journal

As convicted murderer Sikia
Smith listened to his victims'
tumilies describe their loss
Wednesday, the contrast could
not have been greacer.

Meatal health experts have
testifled Smith grew up in a cha-
otic environment, the son of a
crack addict and a prison inmate.
On Wednesday, detense attorney
Tony Sgro told jurors they would
not hear from the defendant’s
mother during the penalty phase
of tha trial.

“Sha's oo busy to come bac!c to
ask you to spare her son’s life,”
Sgro said. Smith, who attarneys
say is mildly retarded, was just
18 whan the killings occurred
and he was not accused of per-
sonally shooting anyone.

have attended court for more
than two weeks. listening to tes-
timony of how the four young

. SIKIA SMITH

" Convicted murderaer

the back of the head. The robbary
at 4825 Tarra Linda Ave, netted
the thieves less than $300, a
VCR and a Nintendo.

On Friday, the victima' fami-
lies were present as the jury fora-
man read the verdict in which
Smith, 19, was found guilty of
four counts -of first-degree
murder.

On Wadnesday, they were

resent as members of anch fami-
¥ told the jury of the impact the .
Aug. 14 slaying had on their
lives. Smith, his previously puffy
hair pressed into rows since Fri-
day, listensd to the testimony
while only rarely looking at the
wilnesges.

Marie Biddle, mother of 19-
year-ald Jeffroy Biddle, recalled
the time her son cooked shrimp
scampi for her birthday, and how
the family buried him in his be-
loved Idahe.

“Last winter, when it started
ta snow, his friends would go and
shoval the snow off his grave,”
she said. “[ just feel like I have a .

men were bound with duct tape,
placed on the floor and shet in

-

The families of the four vietims .

hole right through me.”

Sandra Viau spoke of haw her
san, 20-year-old Tracey Gorringe,
had dimples when he smiled, and
how he served as a peace-maker
betwaeen his siblings.

Moare ominously, she said an-
other of her sons lived in the Ter-
ra Linda home. He happened to
be out of town the night his
brother and rcommates ware
killad.:

“He nat only lost his brother,
ha lost his two best friends. That
devastated his life,” Viau gaid.

Albert Talamantez, father of
17.year-old Pster Talamantez,
who™.was visiting his friends’
home the night of the slayings,
said he wishes he could speak to
the son who carried his grandfa-
ther's name, *I love hlm, and [
miss him,” Talamantaz said.

Cindy Mowen, mother of 19-
year-old Matthew Mowan, said
her hushand used to offer her son
30 much advice the boy taok to
calling his fathar “The Professor.”

“It has destrayed my huagband.

Page: 1248
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illness in his senior yaar prevent-
ed his sen from attending school
until February.

“Pad, I'm going to graduate on
time,” his son tald him, though
his father warned it was
irmpossible.

David Mowen told the jury an :

David Mowen sa{d his son -

threw himself into school work
and graduated on time, He
showed the jury a picturs of his
son at graduation,

“That's what kind of a person -

he was,” the father said.

Jurora raturn to the courtroom
of Digtrict Judge Joseph Pav-

likowski this morning. Prosecu- '
tors are sseking the death penal- ;

ty against Smith, who was one of .

three men charged in the:

slayings.

 Terrell Young and the accused -

triggerman, Donte Johnsgon, both

19, await separate capital mur- -

der trials in District Court,
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Sentencing hearing in quad murders prelude
to co-defendants’ trial

By Bill Gang
<g: Vegs >
[ AS VEGAS SUN

A week after four young men were killed execution-style during a robbery, the three defendants
charged in the murders were involved in a motel shooting that sent a bullet whizzing through the
clothing of one intended victim, prosecutors have alleged.

Testimony about the Aug. 11 incident will be among the evidence heard beginning today during the
penally hearing of 19-year-old Sikia Smith,

The District Court jury convicted Smith of four counts of first-degree murder last week and now
must decide whether his punishment should be death by lethal injection or life in prison with or
without the possibility of parole.

Testimony about the shooting at the Super 8 Motel will provide a preview to the evidence that is
expected to be presented at the trials of the two other defendants -- Terrell Cochise Young and Donte

Johnson, both 19,

Johnson's July trial for the murder of Jeffrey Biddie, 19, Tracey Gorringe, 20, Matthew Mowen, 19,
and Peter Talamantez, 17, was postponed Tuesday until Jan, 10. Lawyers from the Clark County
special public defender's office complained they haven't had time to prepare defenses for new the

allegations.

Young is scheduled to stand trial Aug. 30. All three defendants face the possibility of the death
penalty if convicted of first-degree murder.

Johnson and Young also are alleged to have been involved in another slaying on Aug. 5 at the
Thunderbird hotel on Las Vegas Boulevard near Charleston Boulevard.

That case -- the strangulation of Darnell Johnson -- has not been approved for prosecution by the
district attomey's office, according to Deputy District Attorney Eric Jorgenson.

Deputy District Attorney Robert Daskas said Young and Johnson also are alleged to have been
involved in an incident involving a stolen car and a gun drawn on a Nevada Highway Patrol trooper,
who stopped the vehicle on U.S. 95 on Aug. 17, the night before Johnson's arrest in the quadruple

murder.

The gunmen, who Daskas said were identi‘ﬁed as Young and Johnson by the trooper after their
arrests in the quadruple murder, escaped on foot.

Additionally, Johnson is facing an Aug. 26 preliminary hearing on an attempted murder charge in the
shooting of a paraplegic on Fremont Street.

Although some incidents may not be revealed at Young's and Johnson's trials, the information likely
would surface at penalty hearings should they be convicted of first-degree murder.
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While Young gave statements to hon‘IICldL detectives implicating himself in the murders, Johnson
declined to cooperate.

Prosegutors, however, have said that-blood belonging to one of the murder victims was found on
pants belonging to Johnson, and a fingerprint was found at the house on Terra Linda Avenue near
Tropicana Avenue and Nellis Boulevard where the four died. That fingerprint led police to the three

defendants.

Return to the referring page.
Lag Vegas SUN main page
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Sikia Smith convicted in four slayings

By Bill Gang
<gang@lasvegassun.com>
LAS VEGAS SUN

It took a District Court jury just three hours of delibetations to convict 19-year-old Sikia Smith of
first-degree murder for his part in the execution slayings of four young meun.

There actually was never a question that Smith was involved in the carefully orchestrated robbery in
August that was supposed to net about $6,000 and a cache of drugs.

Smith admitted his involvement in a statement to Metro Police homicide detectives several days later,

The question for the jury in District Judge Joseph Pavlikowski's courtroom was whether Smith was
mentally impaired to the point where he did not understand right from wrong or the consequences of
his actions.

The jury today said Smith knew what he was doing.

The same jury will meet next week for a penalty hearing to determine if Smith should be executed by
lethal injection or sent to prison for life with or without the possibility of parole.

The defense had argued that Smith's mental limitations meant he could not be held accountable for
the murders, but also offered jurors something of a compromise by suggesting a second-degree
murder verdict might be appropriate.

Again the jury said, No.

During closing arguments Thursday, Deputy District Attorney Gary Guymon pointed the jury to
Smith's tape-recorded confession in which he admitied he and others involved in the case plotted the
holdup and conceded that the victims would have to be killed because they knew the bandits.

The four victims were bound with duct tape and laid out on the floor of the home near Nellis
Boulevard and Tropicana Avenue while the bandits ransacked the place looking for cash and drugs.

In the end, only about $200 in cash and a few pills were found.

But before the robbers left, a bullet was fired into the head of each victim -- Jeffrey Biddle, 19,
Tracey Gorringe, 20, Matthew Mowen, 19, and Peter Talamantez, 17 -- by the triggerman Smith
identifted as 19-year-old Donte Johnson.

He and 19-year-old Terrell Cochise Young ate awaiting their own murder trials later this year.
Prosecutors are seeking the death penalty against each.

Return to the referring page.
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June 24, 1999
Judge rejects mistrial in slayings case
By Bill Gang
<

LAS VEGAS SUN

>

Closlng arguments were scheduled for today in the
trial of Sikia Smith on charges he participated in the
execution-style murders of four young men.

District Judge Joseph Pavlikowski rejected a motion
for a mistrial over the testimony from a Las Vegas
psychologist who was the last witness in the
two-week trial,

Dr. Louis Mortillaro testified as a prosecution
witness against Smith. He has also been retained
as a defense expert for 19-year-old Donte Johnsen,
the alleged triggerman and one of two other
defendants in the high-profile murder case.

Becauss of the apparent conflict, defense attorneys
Peter Christiansen Jr. and Tony Sgro asked
Pavlikowski fo declare a mistrial or at least order
that I\gonillaro's testimony be removed from the
record.

if that is the case, the jury would be instructed to
disregard the psychologist's conclusions and
prosecutors would be prohibited from mentioning
him in their closing arguments.

Sgro argued this morning that had he known
Mortillaro was also working for one of the other
defendants in the case, he could have raised that
issue to test the psychologist's credibility or tried to
keep the psychologist from testifying at all. Since he
couldn;t do that, he believes there should be a
mistrial.

Deputy District Attorney Gary Guymon said that
whether Mortillaro was working both sides of the
case is inmaterial and irrelevant. The judge agreed.
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The judge was told that while Donte Johnson was
tested by a staff member of Mortillaro's, the
psychologist himself has not seen the test results

4 nor interviewed Johnson and had no personal
information that would prove to be an actual conflict.
Mortillaro interviewed Smiith earlier this week at the
Clark County Detention Center.

Mortitlaro disputed the defense contention that
Smith, 19, is mentally handicapped and was
manipulated into participating by those who planned
the robbery and murder.

The psychalogist testified that from his examination
of Smith in the Clark County Detention Center, he
concluded the defendant knew right from wrong and
understood the consequences of his behavior.

He added that Smith's IQ likely was higher than the
73 established by anather psychologist, because
standard !Q tests tend to be biased against blacks.

Although Smith is not alleged to have actually shot
the victims, prosecutors are seeking the death
penalty for him.

Johnsan, 19, is charged with being the one who .
fired bullets into the heads of four duct-tapsd men

who had been robbed of $240 on Aug. 14. He is

scheduled to stand trial later this year and faces the

possibility of the death penalty if convicted, as does

a third defendant, 19-year-old Terrell Cochise

Young. Young's trial was postponed Wednesday

until Aug. 30.

The victims have been identified as Jeffrey Biddle,
19, Tracey Gorringe, 20, Matthew Mowen, 19, and
Peter Talamantez, 17.

Statements to police by Smith and Young after their
arrests indicated they belleved that perhaps $6,000
in cash and a quantity of drugs were in the house
on Terra Linda Avenue, near Nellis Boulevard and
Tropicana Avenue.

Although a fourth man was alleged to have been
involved, no other arfest has been made.

In their statements to Metro homicide detectives,
Smith and Young indicated that the fourth man had
provided the information that led to the Ill-fated
robbery.
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Mental health experts offer different

By Peter O'Connefl
Review-Joyrnal

Menlal health experis for the

rosecution and the defense nf-

(m:& different answers Tuesday
when asked whether capital mur-
der defendant Sikin Smith is an
“idiot.”

Dr. Tom Bittker. a Reno psx-
chiatrist lestifying for the prose-
culion, said the term nn longer is
uzed in the medical field. Years
ago, it referred o a8 prrsen with
an 1Q below 40, The catngory was
one step belaw “moron.”

The term "idint™ still has a le-
gal application. f'ritrria of this

Wednesday,

Mmeanings of ‘idiot’

tegal definition include posses-
sion of a weak and leeble mind
and an inability Lo distinguish
between right and wrong. The
condition must he present from
birth.

Psychologist Marty Sapp, a
mentber of the faculty at the Uni-
versity of Wisconsin at Milwau-
kee, told jurors Smilh meets this
definitinn,

Testilving for the defense,
Sapp did not dispule a prior wil-
ness who said Smith has an 1Q of
73. which places him in the cale-
gory of borderline mentally
relarded.

slayings of Jeffrey Biddie, 19;
Tracey Gorringe, 20; Matthew
Mowen, 19; and Peter Tala-
mantez, 17.

Each victim was bound with
duct tape and shot once in the
back of the head at 4825 Terra
Linda Ave. The robbers made off
with less than $300 and a VCR.

Terrell Cochise Young and
Donte Johnson, both 19, await
separate capital murder trials in
District Court. Johnson is ac-
cused of pulling the trigger.

Bittker said he asked Smith
how it happened that the victims
were killed.

But Sapp said Smith lacks the
capacity lo deal! in abstraction.
The defendant exisis entirely in
the present, and his thoughts
and actions derive from his de-
sire to experience pleasure.

“Essenlially, at really any
cost,” Sapp testified.

He said these mental maladies
are a lifelong aMliction, They
would still be present had some-
one spent $20 million on Smith's
educalion starling when the de-
fendant was aboul 9 years old,
Sapp said.

“It wouldn't essentially change

his mental abilities,” Sapp said.

[ guess things just started po-
ing wrong,” he said Smith
replied.

The psychiatrist said he asked
Smith how he felt when the lll-
ings occurred.

“T didn't feel nothing. It was
already done,” he said Smith
replied.

Delense witnesses Lestified
that Smith was raised in a chaol-
i¢ environment, the son of a crack
addict and a prison inmate.

The trial is scheduled te re-
sume today before Dhstrict Judge
Joseph Pavlikowski

Juhe 23, 1999/Las Vegas rmcmot..-os:u-au

Bittker, a former director of
the Arizona Division of Mental
Services, said Swmilth does nol
meet the legal definition of an
idiot.

He said the defendant under-
stands notions of morality. Asked
tn define *belrayal,” Smith re-
plied, “If you make a commit-
ment, and you break a promise.”

Bittker said Smith Functions at
a level far beynnd that which a
true idiol could ever allain. “He
knows right from wrong,” he
said.

Smilth, 19, is the first of three
men {o be tried in the Aug. 14

'
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SIKIA SMITH
1 Capilal murder delendant

S
-’

I

By Peter O'Connell
RAeview-Jowrnal

A dislrict judge Lhin morning
will deeide whether Lhe case of
capital murder defendant Sikia
Smith will go to a jury,

Closing arguments in the case
are scheduled to begin this morn-
ing. bul District Judge Joseph
Pavlikewski first will address de-
fense atinrneys’ objeclions o a
prosccution wilness.

Psychologist Louis Morlillaro
testified Wednesday that Smith
is not mentally retarded and does
not meet the legal definition of
an “idiot.” Portions of his tlesti-
mony conlradicted defense
wilnesses.

“IL was exiremely damaging,”
atlorney Tony Sgro told Lhe
Judge.

Sgro said defense altorneys
learned after Moriillaro testified
that he has been retained to

represenl Donle Johnson, one of
their client's co-defendants in the
August staying of four young
men.

Johnson and Terrell Young,
both 13, await separate capital
murder trials in District Court
later this year.

Johnson is accused of being the
trigger man in Lhe slayings of
Joffrey Biddle, 19, Tracey Gor-
ringe, 20, Malthew Mowen, 19,
and Peler Talamantez, 17.

Each victim was bound with
duct tape and shot once in the
back of the head al 4825 Terra
Linda Ave. The robhers made off
with less than $300 and a VCR.

Because he has been retained
by Johnson's defense team, Mor-
tilaro has an inherent bias
against Smith, Sgro argued.

Defense attorneys are secking
a mistrial or an order barring ju-
rors from considering Mortillaro’s

0124199

s argue over expert witness

testimony.

Deputy District Attorney Gary
Guymon told Pavlikowski thal
proscculors were forced Lo ecram-
ble to find a psychologisl who
could testify in rebuttal of a sur-
prige defense wilness.

Guymon said he met Mortilla-
1o in a parking lot early Wednes-
day morning for less than two

minutes to supply him wilh refe-

vanl reports.

Guymon said that during this

brief mesting, he learned Morti-
Naro had been retained by the
Special Public Defender’'s Olfzce,
which represents Johnson.

Guymon said the psychologist
told him he had conducted only
two testa on Johnson. The prose-
cutor said he told the witness he
did not want Lo discuss Johnsons
case with him.

Pavlikowski ordered prosecu-
tors te have Morlillaro present’in
court this morning.

Y
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Courthouse security increased after slaying
suspects threatened

By Bill Gang
<gang@lasvegassun.com>
LAS VEGAS SUN

There has been a heightened state of security at the Clark County Courthouse since authorities
learned that a friend of the victims in a quadruple murder case wanted to avenge the killings.

Assistant District Court Administrator Rick Loop said that police in Idaho were informed that a
22-year-old man made threats against Sikia Smith and two other defendants in the murder case and
was headed for Las Vegas in a stolen Chevrolet.

A picture of the 5-foot-7, blue-eyed, blond-haired man has been distributed to bailiffs and security
personnel at the courthouse, Loop said.

"We're ready if he comes here looking for trouble," Loop said.

But he added that the man's criminal past, which involves alcohol and drug problems and a few
theft-related counts, does not include viclence.

"I suspect that if he comes, he will see our scanning equipment and not bother," Loop said, referring
to the metal detectors and X-ray equipment that prevents weapons from being carried into the
courthouse.

Since prisoners housed in the Clark County Detention Center travel to and from the courthouse
through an underground tunnel, access to the three purported targets outside the courthouse would be
impossible.

If the man actually shows up and isn't driving a stolen car or carrying weapons, Loop said, he would
be permiitted into the courthouse like any other citizen.

Smith's trial over his alleged role in the execution-style stayings of four men during a well-organized
robbery in August is expected to conclude next week in District Judge Joseph Pavlikowski's

courtroom.

The trial of the second defendant, Terrell Cochise Young, 19, would then begin, The trial of the
alleged triggerman, Donte Johnson, will be later this year,

Return to the referring page.
Las Vegas SUN main page
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June 18, 1999
Jury hears tape of suspect's statement to police

By Bill Gang
< fIasy 5 -
LAS VIIGAS SUN

A District Court jury that must decide Sikia Smith's fate over the execution slayings of four young
men heard the defendant almost casually admit he was part of the deadly plot.

Smith, 19, didn't take the witness stand but his unemotional voice, from a tape-recorded statement he
gave to police, was heard by the jury Thursday as parit of the prosecution case.

As the tape recording was played, Sith sat quietty in District Judge Joseph Pavlikowski's
courtroom.

In the statement, Smith told how he and three other men planned the assault on a.home where there
was supposed to be about $6,000 in cash and a quantity of drugs, although few drugs and only about
$200 was found.

Smith admitted that as the plans were finalized it was understood that everyone in the house would
have to be killed,

While he named four conspirators, including himself, only the three men who are alleged to have
participated in the fatal invasion have been charged. The fourth, 2 man Smith said he knew only as
"Todd," had directed the raid but was not present. '

Potice and prosecutors have indicated that the case is not closed and a fourth arrest is still a
possibility. T

Metro Homicide Detective Thomas Thowsen asked Smith who first brought up the subject of -
multiple murders and was told it was Todd.

"He said that if we were to go over here and do what we're gonna do, that they would have to be
killed because ... the guys knew, you know, where he lived and everything," Smith explained in his

statement.

"They knew Donts, too," Smith added, referring to 19-year-old Donte Johnson, who is alleged to
have fired single bullets into the heads of the four victims as they lay on the floor,

In his statement, Smith said he, Johnson and 19-year-old Terrell Cochise Young drove to the house.
on Terra Linda Avenue, near Nellis Boulevard and Tropicana Avenue, and pulled their guns on a
young man who was watering the front lawn,

They took him inside where a second man was sitting in a chair, and Johnson held a pistol on them
while Young bound them with duct tape. Smith began searching for drugs and cash, the statement
said.

Young joined in the search, but Smith said, "We didn't find anything. Red found about two hundred
and something dollars and that was it.”

Eventually two other men came to the house and they also were laid on the floor and duct tape was
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wrapped around their wrists and ankles.

Homicide Detective Jim Buczek asked Smith what happened when the unfruit{ul search was
comp’leted and it was time to leave. )

He replied that Johnson turned up the stereo "{ guess to kill the sound of the gunfire ... and Donte,
the victim in the (dining room) he shot, he shot him ... and then he shot the other three victims (in the

living room)."
Smith said that none of the four resisted the attack or spoke before they were executed.

Smith said that when the trio returned to Todd's home almost empty-handed and detailed the
murders, Todd was angry because the crack cocaine he believed was in the house had not been found.

Thowsen asked if Todd said anything about the murders and Smith replied simply, "No."

If Smith is convicted of first-degree murder for the deaths of the four victims -- Jeffrey Biddle, 19,
Tracey Gorringe, 20, Matthew Mowen, 19 and Peter Salamantez, 17 -- the same jury will have to
decide if the appropriate sentence is life in prison with or without the possibility of parole or death

by lethal injection,

Although Deputy District Attomey Gary Guymon said during opening statements Wednesday that a
VCR also was stolen in the robbery and was found at Todd's house with Smith's palm print on it,
Smith denied in his statement that anything other than cash was stolen.
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Friend of victims describes crime scene

By Bill Gang
< Vegass >
LAS VEGAS SUN

A friend of four young men who were bound with duct tape and executed with bullets to the head
told the jury at Sikia Smtith's murder trial of discovering the grisly scene after the Aug. 14 massacre.

Justin Perkins, his voice cracking with emotion, told of opening the door of his friends' home more
than half a day after the shooting to see their bodies lying in pools of blood. Perkins said he called
their names and vainly looked for signs of life.

He recalled for the jury in District Judge Joseph Pavlikowski's courtroom how the men's puppies
scampered outside, leaving red tracks with their blood-soaked feet.

When paramedics arrived Perkins said they entered the home on Terra Linda Avenue, near Nellis
Boulevard and Tropicana Avenue, but quickly retreated.

Perkins said he demanded to know why they weren't helping the four victims -- Jeffrey Biddle, 19,
Tracey Gorringe, 20, Matthew Mowen, 19, and Peter Talamantez, 17 -- but was told simply,
"They're dead."

Perkins was the first witness at the trial of the first of three defendants charged in the murders. All
are facing the possibility of the death penalty, although prosecutors have said that only 19-year-old
Donte Johnson fired the fatal bullets.

Deputy District Attorney Gary Guymon told the jury during opening statements that Smith, Johnison
and 19-year-old Terrell Cochise Young were equally responsible for the execution-style slayings that
were the planned conclusion to a well-orchestrated robbery. :

Guymon said the plan clicked along with near military precision, with Young holding a gun on the
men while Johnson bound them with tape and Smith ransacked the home looking for $6,000 in cash
and a cache of drugs that they believed were there.

But the promise of "an easy score” based on the boasting of one of the eventual victims wasn't
fulfilled. The killers left with about $240, a VCR and perhaps a video game system, Guymon said.

Smith's palm print:was found on the VCR that was recovered when Metro Police conducted a raid a
few days later on the home on Everman Drive, where Johnson was living.

Guymon told jurors a satchel holding guns and duct tape was recovered from the home, along with a
pair of black pants with splatters of blood belonging to one of the victims.

The prosecution's case against Smith, 19, centers around the confession he gave to police after his
September arrest, detailing the conspiracy and the murders,

The defense in the case, according to attorney Tony Sgro, is that Sntith is an "idiot."

Not an "idiot" in the common vermacutar, Sgro noted, but in the clinical psychological sense.
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He described Smith as a- "mentally retarded -- foolish follower” manipulated by Johnson, whom he
described as "evil," into joining the team on the deadly quest.

Sgro told the jury that Smith's father was never around because he had been incarcerated for murder
and his mother was a crack addict who turned over the raising of the defendant to his grandmother.

"l1e is weak and feeble-minded and can't distinguish right from wrong," Sgro said. "And if he does,
he can't resist."

Guymon countered that while Smith "may be mentally retacded, he knew right from wrong.”

Metro Homicide Detective Thomas Thowsen testified that when he interviewed Smith and helped
obtain the confession he saw "nothing to indicate he was retarded.”

Deputy District Attomey Robert Daskas said he expects the state to rest its case today after the jury
listens to Smith's confession.

Guymon said that in the confession Smith admitted he and the others didn't wear masks because
"they each knew the ultimate outcome -- that they were going to kill these kids,"
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Mental ability of
suspect at issue

[ A defense attorney says his client,
accused in an August quadruple '
slaying, is a mildly retarded follower.

By Pater O'Cannall
Raview-Journal R

A defense attornay did not deny Weadnesday
that capital murder dafendant Sikia Smith par-
ticipatad in the August robbery in which four
young men were hound and executed.

Instead, attorney Tony Sgro told jurers the
cose will turn on psychological evidence regard- .
ing his ¢lient’s mental abilities.

@ asked jurors to consider whether Smith
had the ability to formulate an intent to commit
these crimes and whether Smith knew right
from wrong.

Sgro said Smith is mildly retarded. evidences
e brain damage dating fcom birth, suffers {rom

Gary ThompsorReview-Journal att%ntiofntaie 1Icit disor{c_l!er anél uged EC{P on thﬁ
. night of the alayings. He said a paychologist will, i
Dafendant Slkia Smilh listens to opaning statemants Wednesday in teEtit‘y that Smﬂh‘balongs to npc{ass of people - |-
his capital murder triat in Distrist Court. Ha is ong of three men  known ag “idiots.” e

charged In a quadrupla hamicida. Pleage sas TRIAL/2B
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'.,Mh-:;:" v .y
A L A

Page: 1264




)

Trial
f
From 18

“This case iy about an individy-
al who s u foalish filower.” aid
Syre, whe never axplicitly ac-
knowlidged his client participat-
ed in the tatal robbucy.

Deputy District Attorney Gary
Guymon speat little of his epen-
ing statement on the mental ca-

- pacities of the 18.year-old
defendant.

He allowed that Smith may
well be mildly retarded. But ha

- said Smith was intelligent
enough to converse meaningtully
with officers during his lengthy

. corfesgion,

“He knew right from wrong,”

: Guymon said. :

The prosecutor spent the bulk
of his opening statement digcuss-

. ing the crime and the role Smith

: i alleged to have piayed in it.

Smith and two other men hava

; been charged in the Aug. 14 siay-

© ings of Jeffrey Biddle, 19; Tracay

" Gorringe, 20; Matthew Mowen,

: 19; and Peter Talamantez, 17.

" The three older men lived in

- the home at 4825 Terra Linda

.. Ave,, where Talamantez was a

: visitor. Each victim was bound

* with duct tape and shot once in

- the back of the head.

. Terrell Cachise Young and

- Donta Johnson, both 19, await

 separate capital murder {rials in

. District Court. Johnson is ac-

. cuged of pulling the trigger.

v But Guymon said all three

defendants played an integral
tole in the robbery, which he said
was hatched after Mowen pur.
chased some crack covaine from
Johnson in late July. Mowen told
Johnson he kept larye sums of
money at his home,

“At that mement the seed &5
plantad,” Guymun said.

He said Johason recruited
Young and Smith, and the three
men planned the crime. each ac-
cepting a pacticular role.

Young was to hold the victims
at guapoint, while Johnson taped
their hands and feet. Guymon
said. Smith's tasik was to search
the hame for the cash,

The trio gatherad guns, tape
and other items and went to the
home on Terra Linda.

“They don't bring magks, be-

cauge they're going to kill the
kids, They're not going to leave
any witnesges,” Guymon said,
. Two of the young men wers
guicldy bound and placed shoul-
er to ghoulder on the living
room floor. -

“Nearly hog-tied, as though
thess kids ware animals,” Guy-
won said,

The third cesident scon came
homs, and wag promptly bound
and laid beaida his friends. When
Talamantez arrived a short while
latar, he was tied up and placed
ir an adjoining room.

After searching for more than
an hour, the thrae robbers pre-
pared to leave with the lpot —
ab%ut $200 and a VCR, Guymon
said. :

Befora they left, Johnson shot
each victim in the back of the
head, starting with Talamantsz.
“One of the boys whimpered or
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criad,” the prosecutor said Smith
told polive.

Authorities found Johason's
lingerprint on a cigar bux ac the
scene. When they arrested
Johngon, they found a2 VCR with
Smith’s palm grint on it, Guymon
said.

Prosecutors called several law
enforcement witnesses Wednes-
day. Testimony resumes before

District Judge Joseph Pavlikows- _

ki this afternoan.

In his opening statement, Sgro .

told jurors the defense will call

psychologists, possibly even a -

psychiatrist, whoe will discuss
Smith's mental capacities.

He said the mental maladies
Smith was dealt at birth were ax-

acerbated throughout his forma.

tive yaears. His father was incar-
carated in ¢connaction with a kill-
ing, and his mother abuged
erack, Sgro said.

The end result was a youn
man whose wealk and faeble min
could not distinguish baetween
right and wrong, the attorney
said. Sgro said his client's weak-

nessns weare axploited by
Johnson, whom he described as a ;

natural leader.

“Donta Johnson is an individu- !

al who i3 evil,” he said.

One expart intarviewed !

Wednesday said the defanse of j

diminished mental capacity rare-

ly is intanded to gain an .

acquiteal.

ther, it genarally {e intended

to convince a jury that the defen.

dant is not guilty of first-degree

murder, said Christophar Slobog-

in, a professor of law and affiliate
rofsssor of Epsychiatry at the
niversity of Florida,

“The goal is not to acquit the

y complotaly. What thay are
oing iy going all out to avoid the
death panalty,” said Slobogin, co-
author of “Psychologicul valua.

tions for the Court,” a handbook .

for mental health professionals
and lawyers.
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Jury seated in trial of suspect in 4 slayings

By Bill Gang
<gang@lasyegassun,com>
LAS VEGAS SUN

A jury of three blacks and nine whites took their seats this morning to hear opening arguments in the
murder trial of Sikia Smith in the execution-style slaying of four young men last August,

Before arguments began Smith's attorneys challenged the prosecution's decision to dismiss a black
woman from the 12-member jury.

Defense attorney Peter Christiansen Jr. argued that Smith, who is black, is entitled to a jury of his
peers and the exclusion of blacks from that panel violates his right. Of the four jurors excluded by
the prosecution, he pointed out, two were black.

Pavlikowski disagreed, saying that prosecutors noted that one excluded juror admitted she may not
have been able to consider the death penalty and admitted she was swayed more toward
rehabilitation than punishment,

Prosecutors are seeking the death penalty for the 18-year-old Smith aithough he is not alleged to
have been the one who actually shot the four victims.

Donte Johnson, 19, is charged with being the triggerman who fired bullets into the heads of four
duct-taped men who had been robbed of $240 on Aug. 14. Johnson is scheduled to stand trial next
month and also faces the death penalty if convicted, as does a third defendant, 19-year-old Terrell
Cochise Young. Young's trial is scheduled to begin next week in Pavlikowski's courtroom.

Statements to police by Smith and Young after their arrests indicated the suspects belicved that
perhaps $6,000 in cash and a quantity of drugs were in the house on Terra Linda Avenue near Nellis
Boulevard and Tropicana Avenue, where the killings took place.

Although a fourth man was alleged to have been involved, no other arrests have been made.

In their statements to Metro homicide detectives, Smith and Young indicated that the fourth man had
provided the information that led to the ill-fated robbery. :

Smith had said the fourth man told them that "if we were going to go over there and do what we're
going to do, that they would have to be killed because the guys knew where he lived and everything
and knew Donte, too.”

When the defendants retumed to the home of the fourth man, according to the statements, he was
angry because there were no drugs in the home, While Guymon confirmed that autopsy reports
showed there were drugs in the systems of the four victims, only a small quantity of drugs was found
in the home.
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First of three young defendants goes on trial in
slayings of four

By Biil Gang
<gang(@iasvegassup.com>
LAS YEGAS SUN -

Jury selection was to continue today in the murder trial of one of three teenagers charged in the
robbery and execution-style slayings of four young men last August,

Prosecutors are seeking the death penalty for 18-year-old Sikia Lafayette Smith, although he is not
alleged to be the triggerman in the slaying of the four during what was supposed to be a holdup to
get several thousand doltars in cash and a large quantity of drugs.

Jeffrey Biddle, 19, Tracey Gorringe, 20, Matthew Mowen, 19, and Peter Talamantez, 17, were killed.
A small quantity of drugs and only $240 in cash were actually in the home.

Evidence at the trial will include a statement Smith gave to police allegedly implicating himself in
the murders of the four men, who were bound in duct tape and shot in their heads.

Terrell Cochise Young, 19, who is scheduled to stand trial June 21 for his role in the murders, also
gave a statement to police detailing his involvement.

In their statements, Smith and Young said they were told by a fourth man, who is not charged, that
perhaps $6,000 in cash and a quantity of drugs were in the home at 4825 Terra Linda Ave,, near
Tropicana Avenue and Nellis Boulevard.

Authorities said they also implicated 19-year-old Donte Johnson, who is alleged to be the man who
fired the fatal shots after the volume was turned up on a stereo system to mask the noise of the gun.

According to the statements of Smith and Young, the four were killed because they knew Johnson
and the fourth man.

Retura to the referring page.
Las Vegas SUN main page

Questions or problems? Click here.
All contents copyright 1999 Las Vegas SUN, Inc.

http://www.lasvegassun.com/sunbin/stories/text/1999/jun/1 5/508929627.html 9/30/99
Page: 1267




Page:

e

Police seek witness
in quadruple slaying

Las Vegas polica are looking for
a witness to the slaylng of four
young men in August,

Homicide Sgt. Ken Hefner said
police want to talk to Charta Cheni-
qua Severs, 20, wha goas by tha
nickname La-La. Severs is the girt-

friand of Donte
Johnson, ar-
rasted in con-
- naction with the
Aug. 14 qua-
druple slaying.
“She has
previously testi-
fied,” Hefnar
said. “Wa need
to talk to her
again.”
SEVERS Johnson was
charged with
four counts of murder stemming
trom the deaths of Las Vagans Jel-
fray Biddle, 18; Tracey Gorringe,
20: Matthew Mowaen, 19; and Pater
Tatamantez, 17. The lour wera tied
up with dugt tape then shot.

The bodies were found in &
homa at 4825 Tarra Linda Ava.,
near Tropicana Avanue and Nallis

" - Boulevard, Johnson was amestad

at an apartmant complex adjacent
to tha cima scane.

Aiso amested wera Tarrall “Red”
Cochise Young, 19, and Skia
Lafayette Smith, 18, both of Las

Vegaa.

olice sald the killings wera mo-
tivated by a robbery ihat netted the
suspacts $240 and a small amount
of drugs.
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Teen to go on trial in June for murder

By Ed Koch
<koch@lasvegassen.com> -
LAS VGGAS SUN

A June 14 trial date has been set for one of three teenagers charged in the robbery/execution-style
slayings of four men last August.

However, District Judge Joseph Pavlik(-)wéki was asked Tuesday for a second time to consider a
motion to have ruled as inadmissible a confession Sikia Lafayette Smith, 18, gave to Metro Police
about the killings.

Pavlikowski said he would to rule on the request later this week.

The Smith trial had been set to start Monday. The trial for the second defendant in the case,
19-year-old Terrell Cochise Young, is set for June 21, A July 6 trial is set for the third defendant,
Donte Johnson, 19, who prosecutors have alleged was the triggerman.

Police have said Young also gave a statement to police admitting his involvement in the quadruple
murder,

The teenagers could get the death penalty if convicted. Other options could be life sentences with or
without the possibility of parole.

Four men -- Teffrey Biddle, 19, Tracey Gorringe, 20, Matthew Mowen, 19, and Peter Talamantez, 17
-~ died in the August 1998 execution-style slaying. They had been bound with duct tape and shot in
their heads.

At Tuesday's hearing defense attomey Tony Sgro argued that because Smith aiready had an attorney
in relation to drug charges to which he had pleaded guilty, palice should have attempted to contact
his lawyer before getting the taped confession.

At a prior hearing Pavlikowski ruled that Smith apparently understood his constitutional right to
remain Silent when he gave his tape-recorded statement to police. Sgro had argued before that ruling
that Smith, who had a seventh-grade education, did not understand what he read.

In their confessions, Smith and Young reportedly stated that they were told by a fourth man who is
not charged in the crime that $6,000 in cash and a quantity of drugs were in the home at 4825 Terra
Linda Ave, near Tropicana Avenue and Nellis Boulevard.

But the defendants told police that only $240 in cash was found.

According to the statements of Smith and Y;Jung, the four were killed because they knew Johnson
and the fourth man and might have retaliated for the robbery.
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Apritf15, 1999
Slayings suspect's confession will stand

By Bill Gang
<gang@lasvegassun.com>
LAS VEGAS SUN

Eighteen-year-old Sikia Lafayette Smith, one of three teenagers charged in the robbery and execution
slayings of four men over a couple of hundred dollars last summer, has lost his courtroom bid to
have his confession to police ruled inadmissible.

The ruling leaves the possibility of the death penalty for Smith if he is convicted of murder at his
April 26 trial. ,

But it also may signal the possibility that his case could end in 2 plea bargain as soon as Friday,
when Smith is scheduled to retum to District Judge Joseph Pavlikowski's courtroom.

Prosecutors and defense attorneys said such a deal could occur because Smith is not believed to be
the gunman who executed the four in August 1998 after turning up the volume on a stereo to hide the
noise of the shots.

A plea bargain may require a sentence that would ensure a life in prison and Smith's testimony
against the two other defendants in the case.

After a brief hearing Wednesday, Pavlikowski ruled that Smith apparently understood his
constitutional right to remain silent when he gave a tape-recorded statement to police after his arrest.

Smith read the required Miranda warning aloud from a card provided by police, Metro Homicide
Detective James Buczek testified.

But defense attorneys Pete Christiansen Jr. and Tony Sgro argued that Smith has only a
seventh-grade education and may not have comprehended what he was reading. They added that
Smith's waiver of his rights was not part of the tape recording.

Deputy District Attorney Robert Daskas countered that there is no legal requirement that a
defendant's consent to speak to police be recorded, and the judge agreed.

The trial for the second defendant in the case, 19-year-old Terreil Cochise Young, is set for June 21.
Police have said that he also gave a statement admitting his involvement in the quadruple murder.

A July 6 trial is set for the third defendant, Donte Johnson, 19, who prosecutors have said was the
triggerman.

The four victims, who were bound with dudt tape and shot in the head, were Jeffrey Blddle 19,
Tracey Gorringe, 20, Matthew Mowen, 19, and Peter Talamantez, 17. _

Smith and Young said they were told by a fourth man who is not charged that perhaps $6,000 in cash
and a quantity of drugs were in the home at 4825 Terra Linda Ave., near Tropicana Avenue and

Nellis Boulevard.

But the defendants told police that only $240 in cash was found.
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According to the statements of Smith and Young, the four were killed because they knew Johnson
and the fourth man, and the victims might have retaliated for the robbery if allowed to live.
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IN BRIEF

Suspect in quadruple
slaying enters plea

The third of three defendants to be arraigned in a
quadruple homicide pleaded innocent Friday to
charges that carry a potential death sentence,

A June 6 trial date was set for 19-year-old Terrell
Young.

Co-defendant Donre Johuson, 19, is set to go
before a jury on July 5. Another suspect, Sikia Smith,
18, is scheduled to be tried March 15, Both have also
pleaded innocent to murder, burglary, robbery,
kidnapping and conspiracy charges, All trials are
scheduled to be heard by District Judge Joseph
Pavlikowski.

The three are charged in connection with the Aug.
14 slayings of Jeffrey Charles Biddle, [9; Tracey
Gorringe, 20; Matthew Mowen, 19; and Peter
Talamantez, 17. .

The four were bound with duct tape then shot in a
home near Tropicana Avenue and Nellis Boulevard.
The killers made off with about $240 and a small
amount of drugs, prosecutors allege.

According to police and prosecutors, Young and
Smith have confessed and have implicated Johnson.
Johnson has said in televised interviews that he
couldn't possibly have been the killer, in part because
the murders took place at a time when he is normally
asleep.

Two private attorneys had asked the judge to be
appointed to Young's case because they claimed they
could communicate with him in a dialect unique to
blacks. The judge refused the request.

Police ID teen slain
in North Las Vegas

A teen-ager killed nearly a week ago in North Las
Vegas has been identified as Daniel Lagos, 17.

Lagos was shot in the chest on Sunday at 12:30
a.m. in the 3400 block of College View Court, at
Pecos Road and Cheyenne Avenue, Witnesses told
police that a teen-age boy believed to be the shooter
was seen leaving the scene. The Clark County
coroner's office on Friday did not where Lagos lived.

Anyone with information on the crime is asked to
call police at 633-9111 or Secret Witness at
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Innocent plea made in quadruple murder

By Bill Gang
<gang@lasvegassun.com>
LAS VEGAS SUN

Saying he can read, write and understand the English language - seemingly refuting a claim made by
two attorneys who wanted a court appointment to represent him - Terrell Cochise Young pleaded
innocent today to charges he participated in a quadruple murder.

Las Vegas SUN

Judge Joseph Pavlikowski set a June 21 trial date at the brief arraignment hearing for the
19-year-old, who is one of three teenagers facing charges in the case that could put them on death

row if convicted.

The others alleged to have been involved in the execution slayings of the four men during a robbery
are Sikia Lafayette Smith, 18, and Donte Johnson, 19, who prosecutors have said was the triggerman.

Jeffrey Biddle, 19, Tracey Gorringe, 20, Matthew Mowen, 19, and Peter Talamantez, 17, were bound
with duct tape and shot in the head. '

Smith and Young have given statements to police admitting their roles in the case and implicating
Johnson.

Standing next to Young at today's hearing were his two newly appointed attorneys, Lew Wolfbrandt
and Martin Hastings.

Two other attorneys tried for to get appointed by the court because they claimed to understand
Young's black dialect. The judge refused.

Pavlikowski ruled that because one of those attormeys, Terence Dickerson, is from out of state and
not licensed in Nevada and the other, Benjamin Childs, is not certified to handle death penalty cases,

they weren't eligible for the appointment.

The attomeys sought the appointment, stating Young has trouble being understood because he
speaks an African-American dialect that is similar to, but not the same as ebonics.

But Young's words at today's hearing cast doubts on that contention, and one of his attomeys said
thete are no communication problems.

"We seem to understand each other just fine," said Hastings.
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Attorneys rejected in quadruple murder case

By Bill Gang
<1y Ve 1§ >
LAS VIEGAS SUN

Las as SU

A bid by two attorneys to represent one of three teenagers charged in a quadruple murder because
they can understand the black dialect spoken by the defendant was rebuffed today.

District Judge Joseph Pavlikowski ruled that because one of the attorneys is from out of state and the
other is not certified to handle death penalty cases they weren't eligible to be court appointed.

Instead, Terrell Cochise Young, 19, will be represented by Las Vegas attomeys Lew Wolfbrandt and
Martin Hastings. His arraignment has been scheduled for Friday.

_ Attorneys Terence Dickinson and Benjamin Childs sought the appointment, stating Young has
trouble being understood because he speaks an African-American English dialect that is similar but

not the same as ebonics.

Young is the third teenager alleged to have been involved in the robbery and execution slayings of
four men during a robbery. .

The others, who also face the possibility of the death penalty if convicted, include Sikia Lafayette
Smith, 18, and Donte Johnson, 19, the one prosecutors have alleged was the triggerman.

The four victims were bound with duct tape and shot in the head, They have been identified as
Jeffrey Biddle, 19, Tracey Gorringe, 20, Matthew Mowen, 19, and Peter Talamantez, 17,

Smith and Young have given statements to police admitting their roles in the case and implicating
Johnson.

- —_
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Third suspect indicted
in quadruple slaying

A third suspect was indicted Wednesday in
connection with a quadruple homicide in August.

The grand jury charged Sikia Smith, 18, with
burglary, conspiracy and four counts each of
first-degree kidnapping, robbery with a deadly
weapon and murder.

Smith is set to enter a plea Tuesday before District
Judge Joseph Pavlikowski.

He was being held without bail at the Clark
County Detention Center,

Two others also have been indicted on the same
charges in connection with the deaths of Jeffrey
Biddle, 19; Tracey Gorringe, 20; Matthew Mowen,
19; and Peter Talamantez, 17.

The four were bound with duct tape then shot
execution-style in a home near Tropicana Avenue and
Nellis Boulevard.

Donte Johnson was arrested four days after the
slaying. He has proclaimed his innocence in
television interviews.

Police found a second suspect, Terrell Young, 19,
after weeks of searching. Prosecutors have said both
Young and Smith have confessed and implicated
Johnson. The motive was robbery, police have said.
Prosecutors have said the killers got $240 and small
amount of of drugs.

Prosecutors planned to seek the death penalty for
all three suspects. Johnson also faced an unrelated
attempted murder charge.

Bull run promoter
" appeals judge's fine

A Phoenix promoter will appeal a judge's decision
to fine him for not having a permit to hold this
summer’s bull run outside Mesquite,

Phil Immordino mailed the appeal Wednesday to
Moccasin Justice Court in Moccasin, Ariz.

Immordino, 40, was fined $5,539 and sentenced
to a year's probation last week. He was given a
suspended 10-day jail sentence,

Immordino has said he had approval from the
county attormey to hold the July 11 event,

Some 6,000 spectators watched 700 runiners race

Page 1 of 2
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DA to seek death penalty in four slayings

By Bill Gang
< >
LAS VEGAS SUN

Prosecutors have decided to seek the death penalty for three teenagers charged in the August
execution-style quadruple murder in southeast Las Vegas.

"We think killing four people is worse than killing one," District Attorney Stewart Bell said. "It's
simple mathematics."

The district attomey's office earlier this month let 19-year-old Jeremy Strohmeyer escape the death
penalty by plea bargaining his murder case to a sentence of life in prison without the possibility of
patole,

Donte Johnson, also 19, is charged with being the trigger man who on Aug. 14 shot four duct-taped
men -- Jeffrey Biddle, 19, Tracey Gorringe, 20, Matthew Mowen, 19, and Peter Talamantez, 17 -- in
the head in what prosecutors believe was an apparent drug money rip-off, The victims were robbed
of $240 and a pager, according to Metro Police.

Statements to police by the two other defendants -- Sikia Lafayette Smith, 18, and Terrell Cochise  +
Young, 19 -- indicated there was a belief that as much as $6,000 in cash and a quantity of drugs was
in the house at 4825 Terra Linda Ave., near Nellis Boulevard and Tropicana Avenue.

Johnson and Young already have been indicted on multiple murder, kidnapping and robbery charges
in the case. Smith is expected to be indicted Wednesday., _

Authorities have indicated that a fourth arrest is imminent.

In their statements to Metro homicide detectives, Smith and Young indicated that a fourth man had
provided the information that led to the ill-fated robbery.

Smith stated the fourth man said that "If we were going to go over there and do what we're going to
do, that they would have to be killed because the guys knew where he lived and everything and knew

Donte, too."

When the defendants returned to the home of the fourth suspect, according to their statements, he
was angry because they had not brought him any of the reported drugs.

While Deputy District Attorney Gary Guymon confirmed that autopsy reports showed there were
drugs in the systems of the four victims, only a small quantity of drugs was found in the Terra Linda

Avenue home, b
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The decision means Vinh Sinh Truong witl not
have to go before a three~judge pane! at a penalty
hearing and face a possible death sentence. .

Truong pleaded guilty in December to killing Lisa
Sadie on Oct. 19, 1996.

The 20-year-old Sadie had been studying film at
the University of Nevada, Las Vegas during the day
and working nights as the head cashier at the Studio
Cafe. Friends said her job helped pay for her
education.

Truong had been a food server at the restaurant,
which is operated by Restaurant Associates, a contract
food service company.

He was fired from that job _|ust a few days before
the killing.

Rather than go to trial, Truong pleaded guilty
without benefit of a plea bargain to all the charges --
murder, burglary and robbery, all with use of a deadly
weapon,

In cases like that the defendant goes before a
panel of three judges who make a decision after a full
sentencing hearing,

In most cases, these panels hand down death
sentences, After Truong plead guilty prosecutors
offered him life without parole.

Truong will be sentenced Oct. 5 by D:smct Judge
Jeffrey Sobel.

Man held in slayings 0\ / \ & / qg

enters innocent plea

The first of three suspects arrested in conntection
with last month's quadruple homicide pleaded
innocent Thursday to charges of murder, robbery,
burglary and kidnapping.

A prosecutor also announced the state will seek
the death penalty against 21-year-old Donte Johnson.

Police say the Las Vegan was responsible for the
deaths of Jeffrey Biddle, 19; Tracey Gorringe, 20;
Matthew Mowen, 19, and Peter Talamantez, 17. The
four were tied up with duct tape then shot
execntion-style at a home near Tropicana Avenue and
Nellis Boulevard. The bodies were found Aug. 14.

Johnson was arrested a few days later. His trial is
set for July 5 before District Judge Jeffrey Sobel. He
will be represented by the Clark County special
public defender's office. -

Another suspect in the case, 19-year-old Terrell
Young, was indicted Wednesday. A third suspect,
Sikia Smith, 18, has also been arrested.

Deputy District Attorney Gary Guymon says
Young and Smith have confessed and implicated
Johnson.,

Johnson, however, has told the public in televised
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interviews that he couldn't possibly have committed
the crimes because they happened when he was
usually asleep.

Guymon said the killings were motivated by a
robbery that yielded $240 and a small amount of

drugs, _
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Details in killings revealed

By Bill Gang

<gung@lasyegassun.com>
LAS VEGAS SUN

The sccond of three teenagers alleged to be connected to the execution-style murders of four men
was expected to be indicted today by a Clark County grand jury, with the indictment based in part on
his own admissions to police.

The third suspect, already behind bars, could be indicted next week, and authorities have indicated
that testinony elicited before the grand jury could result in a fourth arrest within a matter of days.

Today's indictment is expected to name Tervell Cochise Young, 19, who already was charged in the
quadruple killing after his arrest when he was spotted by homicide detectives walking in front of a
police station. The indictment will move the case directly to District Coutt fot trial,

Nineteen-year-old Donte Johnson has already been indicted on charges he was the trigger man in the
multiple murder, which was motivated by what two of the defendants admitted was a belief that a
large quantity of money and drugs was in the victims' home,

The third defendant in the case, [8-year-old Sikia Lafayette Smith, told Metro police in a taped
interview that a fourth man “was telling us that there was some guys he knows that we could rob,"
court records show,

Smith added that the man said that "if we were to go over there and do what we're going to do, that
they would have to be killed because the guys knew where he lived and everything ... and knew
Donte, too," the records say.

Sources close to the investigation said the suspects believed that there were promises of $10,000 in
cash and a large quantity of drugs in the house at 4825 Terra Linda Ave., near Tropicana Avenue and

Nellis Boulevard.
Young said the figure the fourth man gave him was $6,080.

The deal was supposed to be that the bandits could keep the money, and the fourth man would get
the drugs, the records show.

Deputy District Aitorney Gary Guymon said the robbers found only $240 in the house in which they
left the bodies of Jeffrey Biddle, 19, Tracey Gorringe, 20, Matthew Mowen, 19, and Peter
Talamantez, 17, with their hands duct-taped behind their backs and bullets in their heads. Also left

behind was a small quantity of drugs.

In Young's statement to police, he said the fourth man directed him, Johnson and Smith to the house
and then lefi the trio to do the job,

In the statement, Young said the first victim, believed to be Mowen, who had been wateri.ng_ the front
yard, was confronted and taken at gunpoint into the residence, where a second man was sitling in the

living room.

The pair was made to lie on the floor and their hands and feet were taped by Johnson -- whose
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nickname is "Deco" -- according to Young, who said the trio was armed with two rifles and a pistol
that was used to commit the murders.

Another man drove up a few minutes later and, when he came into the house, Smith “grabbed him by
the face and told him to get on the floor," Young told police.

He recalled how the house was ransacked, but the only money found was in the pockets of the
victims.

Smith told police in a recorded statement that "we searched through the house for the drugs and the
money but we didn't find anything. (Young) found about 200 and something doliars and that was it."

"Decao counted all the money, and he was like, 'You haven't got enough money. You haven't got
cnough money.' " Young said, notmg that at the time he was sitting in the living room having a beer
and acting as "the lookout."

[ an apparent attempt to placate the robbers, one of the victims paged a fourth man who was
supposed to have several hundred dollars in his possession, according to the statement.

When that man arrived, he also was bound with duct tape and robbed, but Young said his continual
arguing with the bandits resulted in his being hauled into the kitchen and Smith kicking him in the
stomach,

Finally, Young said, Johnson tumed up the volume on a stereo system and began shooting the
victims, ﬁring single shots into their heads.

Young said he already had walked out of the house when the shooting began, but returned to see the
last man shot. .

"I seen the shot, and I just seen the fool bleeding," he said.

When the trio returned to the home of the fourth unnamed suspect, Smith said the man was angry
“because we didn't come back with cocaine.”

When asked how he felt about the murders, Young responded, "I feel remorse. I feel that by me
saying something (to police), it's like freeing them.”

"T didn't want anybody to die, and the whole time I was in there, [ didn't even want to be there. I was
scared the whole time. I didn't think like they would die.”

Young said he was telling his story "because I've been in (jail) so long and I've been thinking about
lt "

Indictments in the case replace the need for Justice Court preliminary hearings to determine whether
there is sufficient evidence to hold defendants for trials in District Court.
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in quadruple slaying
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of the victims was found on the were tied with then

goect arrested in the duct tape f i
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)
i d with f tseachof‘&
I thros suspects were _ The dey after the bodies were charged with four counts e é
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gaid the killings were motivated

by a robbery that yielded $240

and a small amount of drugs.
“Both Smith and Young have

purder, robbery and kidnapping .
charges. . .

Las Vegas police Sgt. Ken }
Hefner said police arrested a
third suapect, Sikia Lafaystte
Smith, 18, of Las Vegas, late

shot
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Ay e
extensive ties to the Sun Valley,
Idaho, area. Mowen and Tala-

~mantez previously attended
Green Valley High School. Fami-

Johnson has maintained his
innocence in interviews with two
Las Vegas television stations.’
During the interviews, he said he

third suspect in connection -with a ;- ) U

given confessions that incrimi-
nate themseives and Donts
Johneon,” Guymon aaid. “Thsre
are fngerprints of the defen-
dants that have been recovered,
and blood of ons of the decedents
also was found on one of the
defendant’s panta.”

Guymon would not elaborate
on which defendant authorities
said had blood on hia pants, Guy-
mon said he plans to present the
cage to & team of Clark County
prosecutors this morning to de-
termine if the death penalty
ghould be sought.

could not have committed the
killings because they occurred in
the early morning hours, a time
when he is usually asleep, He al-
30 said that the Fact he waa ar-
rested in Las Vegas supported
his innocence because if he had
been involved in the crime, he
would have left town.

Attempts to determine if de-
fense attorneys have been as-
signed to repregent either Smith
or Young were unsuccessful
Wednesday evening. Willard Ew-
ing is representing Johnson.

Gorringe and Biddle had

ly members of the four have said
repeatedly that the victims were
not involved in drugs.

Johnson also has been charged
with attempted murder in con-
nection with an unrelated May
shooting that occurred about two
blocks west of the Vegas Motel,
2916 E. Fremont St. He-was
charged in the Fremont Strest
ghooting after a man shot Der-
rick Simpeon, 40, twice in the
face and once in the back. Simp-
gon, who was paralyzed in the at-
tack, identified Johnson as the
gunman, police said.
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Bizarre second arrest made in four slayings

By Karen Zekan
<karen@insvegassun.com> and Bill Gang

<gang(@lasvegassin.com>

.AS VEGAS SUN

A second suspect in last month's exceution-style quadruple murder is behind bars today after he
accidentally crossed paths with the Metro Police sergeant who is handling the case.

Sgt. Ken Hefher, who was heading out to lunch when he spotted suspect Terrell Cochise Young, was
cut at teast once on the neck in a scuffle during the arrest.

Young, 19, remained in Clark County Detention Center this morning without bail. He has been
charged with four counts each of using a weapon to commit murder, robbery and kidnapping.

He is also facing a single count of burglary with a weapon in connection with murders of Jeffrey
Biddle, 19, Tracey Gorringe, 20, Matthew Mowen, 19, and Peter Talamantez, 17.

The arrest, which took place 100 yards from homicide headquarters at a bus stop at Rainbow and
Charleston boulevards, is perhaps the most unusual development to surface in one of the valley's .
most gruesome crimes.

Police believe the Aug, 14 killings were committed by at least two men who entered the southeast
Las Vegas home at 4825 Terra Linda Ave., bound the victims' hands and feet with duct tape, fatally
shot them in their heads, and then fled with $240 of the victims’ money and a pager,

Police for weeks had little more than the street naine "Red" to go on in catching their second suspect
after three witnesses came forward and told police that Red and another man had been bragging
about the killings hours after the bodies were found, according to the arrest repott.

) The break in the case came Tuesday night when information reached detectives that "Red" was
Young, a Las Vegas resident, Hefner said.

Police had a hint that Young could be close by, having learned that the man had retatives living near
the Charleston-Rainbow area.

So it seemed logical enough to Hefher that the man he saw standing on the Charleston Boulevard
median facing him Tuesday could well be his suspect.

Hefner said he ran back into the office and got to detectives before following the 5-foot-9-inch,
260-pound Young up the street to a bus stap where he was arrested. Young had been walking with
two of his younger relatives who were later released to family members.

"It's definitely a first," Hefner said of the bizarre situation where an outstanding suspect almost
literally landed on homicide's doorstep.

Young's arrest came a day after his alleged accomplice, 19-year-old Donte Johnson, was indicted by
a Clark County Grand Jury on charges that he is responsible for last month's slayings motivated by
what prosecutors believed was an apparent drug money rip-off. :

http:f/www.lasvegassuﬁ.conﬂsunbin!storiesltext/ 1998/sep/03/507681 947.html 9/30/99
Page: 1282

" "




f

(,

C

: Al I |

in quadruple slaying |

0 Officers hunting for a
man sought in four killings
Aug. 14 catch him at a bus
stop near a police station.

By Glenn Puit
Raview-Journal

For three weeks Las Vegas homicide
detactives relentlessly searched for a
man they knew only as “Red,” the
street name for a second suspect want-
ed in an August quadruple slaying.

The saarch came to an end Wednes-
day with what investigators called an
incredible stroke of. luck.. The 19-
year-old suspect was apprehended at &
bus stop in front of the police Homicide
Division on Wast Charleston and Rain-
bow houlavarda,

Las Vegas: police Sgt. Ken Hefner

" The suspect was wanted in the Aug.
14 killings of Las Vegans Jeffray

Charlas ‘Biddle, 19; Tracey Gorringe, - -

20; Matthew -David Mowen;-19; and -
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Petor Talamantez, 17, . . = =
- -Police aay the four were -bound with ...

: duct tape, then shot execution-style in -
- a home at 4825 Terra Linda Ava., near
Tropicana.-Avenuas. and . Nallis
- Boulevard. Tapd e AT e L
- “Clark County Deputy Diatriet Attor-.. <z sk
_ney-Gary Guymon said ;another gus-,r,Johnaon and his
:pert:in the case, Donte Johngon; 19, w -
-waa indicted Wednesday by a-county -
.ﬂ'and-jury on murder, robbery "and

dnapping charges. Johnson was ar-
;:eated four daya after the bodies were
ounda, - - )
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" - “They (the - killars)* beligved "that

gaid a detective in-
vestiﬁnting the slay-
ings looked out the
front door of the of-
fice, saw Terrell
“Red" Cochise
Young in the medi-
an and recognized
him as the man they
had been seeking, 2
“It was an unusu- N
al situation,” Hefner YOUN
said. “Three detec-
tives ended up approaching him when
ha stu&ped at a bus stop a few. feet
down the street from our office.”
Young, . who polica confirmed as
“Red” on Tuesday, was taken into cus-
tody after a brief struggle, Ha was ha.
ing interrogated late Wednesday and
was expectod to be booked later in the

.‘

evening on four counts eachipi"ﬁ;’u;dnr'.:, ' Guymon anid lasb-weaekthe fourvics
- robbery, kidnapping dnd ode’count of . 1"tims were shot in"a" buligled robbery
-hurglary, Hefner said. .-

that netted just-$240-in cash and -a

there was an awful lot5t moaey at this
house and mayba aome marijusna:ds

4Byt their focus waa the:Mmoney:and
not 8o much the drugs..What they.end-

-ed up finding.was :a little :bit -of con-
* ‘trolled subatancea'and $240.* '3t -

+'The break. in the, case came ‘aftar
three. witnesges - told.xauthoritios

 acquaintance;tknown
only by the’switioises.as “Red," had
od aboub - killing ;the ; four .the
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- night of the shooting. _ .. < ... .4\ 2

 When asked if polica*had other evi-
dence tying the pair to the ‘crime,
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| Victims of quadruple homicide

lost lives f
O Four young;men were
shot execution-style for a
small amount of cash and

drugs, authorities report.
By Gienn Puit: -’ S
Review-Journal * >

Four young men found bound and
shot in a aouthemst Las Vegas hume
- two weoks ago were killed for $£240
and a meager amount of drugs, police
and prosecutors said Friday. '

“Four peaple lost their lives over
$240," Clark County Deputy District
Attornay Gary Guymon said.

The prosacutor alse said the prime
suspact in the %uadruple -homicida,
Donte Johnson, 19, wad .apprehended
becauss he bragged of his involvement

.
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r-$240, officials say

in the erime.

“There wers three witnesses who
came forward and indicated that
 Johnson was brag-

ging about it,” Guy-
mon said,

On Aug. 14, the
bodies of Las Veg-
any Jeffray Charles
Biddle, 18, Tracey
-Gorringe, 20, Mat-
thew David Mowen,

19, and Peter Tala-
mantez, 17, were
digcaverad by an ac-
quaintance in a

JOHNSON -

home at 4825 Terra Linda Ave., near
Tropicana Avenue and Nellis Boule-
vard. The four were tied up with duct
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Police say four Kkilled over $250

LAS VEGAS (AP) - Four young men found bound and shot in a southeast Las Vegas home two
weeks ago were Killed for $240 and a2 meager amount of drugs, police and prosecutors said Friday.

"Four people lost their lives over $240," Clark County Deputy District Attomey Gary Guymon said.

The prosecutor also said the prime suspect in the quadruple homicide, Donte Johnson, 19, was
apprehended because he bragged of his involvement in the crime.

"There were three witnesses who came forward and indicated that Johnson was bragging about it,"
Guymon said.

On Aug. 14, the bodies of Las Vegans Jeffrey Charles Biddle, 19, Tracey Gorringe, 20, Matthew
David Mowen, 19, and Peter Talamantez, 17, were discovered by an acquaintance in a home near
Tropicana Avenue and Nellis Boulevard. The four were tied up with duct tape, then shot
execution-style.

Police said the killings were motivated by robbery and drugs and that Johnson knew at least some of
the victims. However, they have refused to elaborate, citing an ongoing investigation,

But Guymon said Friday aftermoon that the suspect and at least one accomplice went to the home
looking for a large amount of money and possibly narcotics,

"They (the killers) believed that there was an awful lot of money at this house and maybe some
marijuana as well," Guymon said. "But their focus was the money and not so much the drugs. What
they ended up finding was a littie bit of controlled substances and $240."

Johnson has maintained his innocence in interviews with two Las Vegas television news stations.
During the interviews he said he couldn't have committed the killings because they occurred in the
early moming hours, a time when he is usually asleep.

Las Vegas Metropolitan Police Homicide Sgt. Ken Hefner said detectives believe at least one other
person, possibly more, were also involved in the slayings. Police have a limited description of one of
the assailants and are trying to confirm the man's identity.

Johnson is charged with four counts each of murder, robbery and kidnapping, all with a deadly
weapon, and is currently held at the Clark County Detention Center. Bail is set at $1 mitlion.

Johnson is also charged with attempted murder in connection with an unrelated May shooting that
occurred about two blocks west of the Vegas Motel, '

He was charged in the Fremont Street shoc;ﬁng after a inan shot Derrick Simpson, 40, twice in the
face and once in the back. Simpson, who was paralyzed in the attack, identified Johnson as the

gunman, police said.

Return to the referring page.
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A suspact in a quadruple homi-_ ’
cide that occurred dariar this.

month in Las Vegas also is ac
cused of shooting and paralyzing a
- man in May. Police sald an arrest

warrant was -awalling . Donte
.wJohnson, 19, of Las Vaegas when -

officers bookad him on the murder
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caunts in connection with the Aug.
4 slayings. . ous: o o
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Quadruple killing suspect
accused in May shooting

Review-Journal .

A suspact ina quadruple homi-
cide that accurred earlier this
month in Las Vegag afso is ac-
cused of shoeting and paralyzing
a man in May.

Donte Johnson, 19, of Las Ve-
gas was arrested last week on
four counts of murder in connec-
tion with tha Aug. L4 shoating
deaths of four people.

Las Vegas police Sgt. Ken
Hefner said an arrest warrant,
charging Johnson with one count
of attempted murder in connec-
tion with the May shooting, was
waiting for Johnson at the Clark
County Detention Center when
officers bookad him on the mur-
der counte.

Hefner said a security officer
split up a fight between Johnson
and 40-year-old Derrick Simpaon
around 4 a.m. on May 4 at the
Vegas Motel, 2216 E. Fremoot
St. The sergeant said Johnson
and Simpson knew each ather.

A short time later, Simpaion
was shot twica in the faca at close
range and once in the back. The
shooting ‘occurrad about two
blocks west of the motel.

Hafner sald the victim was

Page: 1288
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paralyzed as a result of the {
ghooting and identified Johnson [
ag the man who shot him, but the |
suspect remained at large until .
his arrest in the murder case.
Johnaon's murder counts atem
from the deaths of Las Vegans
Jeffrey Biddla, 13; Tracey Garrin- -
ge, 20; Matthew Mowen, 19; and
Poter Talamantez, 17. The four
were tied up with duct tape, then

shot execution-style.

The bodies were found in a
home at 4826 Terra Linda Ave,, *

near Tropicana Avenue and Mel-
lis Boulevard. Johneon was ar-
rested at an apartment complex
adjacent the crime gcene.

Palice have said the killings
wera motivated by both robbery
and narcotics, but they have of-
fored faw other details about the
cage. They said they are pursuing
other suapects.

Hefner said Johnson knew at -

least some of the slaying victima.
He said the suspect has no crimi-
nal convictions. -

Johnson appeared Thursday in

Justice Court, where hig bail was .

set at $1 million. The suspect al-
so faces robbery and kidnapping

charges in connaection with the

quadruple homicide. .
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Third teenager indicted in LV quadruple
murder

1.AS VEGAS SUN

The third teenager alleged to have been involved in the robbery and execution slayings of four men
in 4 southeast Las Vegas home has been indicted by a Clark County Grand Jury.

Wednesday's indictment of Sikia Lafayette Smith, 18, was based in part on a statement he gave to
police admitting his involvement in the slayings last month. A similar statement detailing the
slayings also was given by another defendant, 19-year-old Terrell Cochise Young, who was indicted

last week,

The teenager they claimed was the triggerman, Donte Johnson, 19, was the first to be indicted on the
multiple murder charges that could result in death sentences if they are convicted of first-degree

murdet.
Smith will be arraigned Tuesday in District Tudge Joseph Pavlikowski's courtroom.

Not yet charged in the case is 2 fourth man that Smith and Young told police had guided them to the
house at 4825 Terra Linda Avenue, near Tropicana Avenue and Nellis Boulevard.

Smith and Young stated they were told that perhaps as much as $6,000 in cash and a quannty of
drugs were in the home, although only $240 in cash was found.

The four victims each were bound with duct tape and shot in the head. They have been identified as
Jeffrey Biddle, 19, Tracey Gorringe, 20, Matthew Mowen, 19, and Peter Talamantez, 17.

According to the statements of Smith and Young, the four were killed because they knew Johnson
and the fourth man and might have retaliated for the robbery.
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Man held in four slayings suspected in May
attack

By Karen Zekan
<karen@lasvegassun.com>

LAS VEGAS SUN
Metro Police's prime suspect in a southeast Las Vegas quadruple homicide 10 days ago is also the
suspected gunman in an execution-style attack that paralyzed a man on Fremont Street May 4.

Police had been looking for Donte Johnson, 19, for more than four months on the attempted-murder
charge when he was taken into custody Tuesday in connection with the murders of four young men
found bound and shot inside a Terra Linda home Aug. 14.

Johnson, a Las Vegas native known by police to have ties to the West Coast Bloods gang, flashed
apparent gang hand signs at the crowd and news photographers during his arraignment Thursday for
the murders.

Both cases are set to be heard Sept. 2 by a judge at Johnson's preliminary hearing, a public process
designed to determine if enough evidence exists to hold Johnson for trial. Prosecutors handling the
quadruple homicide could avoid the hearing by presenting their case directly to a Clark County
grand jury.

-

Johnson has been accused by police of shooting 40-year-old Derrick Sitnpson in his face, neck and
spine during the May dispute in a lower Fremont Street parking lot.

According to the warrant, a security guard broke up a fight between the two men about 4:10 a.m. at
the Vegas Motel, 2216 E. Fremont St., and asked Simpson to leave the property. Simpson complied,
walking west on Fremont. Johnson, according to police allegations, drove west also, pulling his
primer-painted Cadillac into a parking lot a few blocks from the motel and shooting Simpson first in
his mouth and then, after he'd fallen, several times in his back.

"It was cold-blooded," said Detective Brian Sharp, who handled the investigation. "He said (to
Simpson), 'It's time for you to die,’ and then shot him down his spine.”

Police suspect Johnson -- also known as John White, Rasheed, and Deko -- left town and returned
shortly before the killings at the dilapidated single-story house at 4825 Terra Linda Ave., near
Tropicana Avenue and Nellis Boulevatd.

An ongoing investigation has led detectives to believe that as many as two killers could have
committed the crime, although a second suspect has not been identified.

A friend stopping by to visit discovered the bodies about 6 p.m. Tracey Gorringe, 21, Jeffrey Biddle,
19, Matthew Mowen, 19, and Peter Talamantez, 17, had been shot in their heads, their hands and
legs bound with duct tape.

Mowen, Gorringe and Biddle had been renting the house for about a year.

Police believe the killers wanted money when they targeted the Terra Linda home where one of the

hitp://www.lasvegassun.com/sunbin/stories/text/1 998/aug/24/507634818.html 9/30/99
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roommates allegedly had been selling drugs. Johnson is additionally suspected of having sold drugs
to one of the roommates.

Detectives combed the property for clues in the days following the murders and interviewed family,
friends and neighbors.

Metro SWAT officers moved in with an arrest warrant Aug. 18, taking Johnson into custody at 3.45
am, at a house in the 4800 block of Everman Street, a few blocks {rom the quadruple murder scene.

Artesting officers said Johnson denied knowing the victils or ever being inside their residencc.

Homicide Sgt. Ken Hefner said evidence was found at the Everman house linking Johnson to the
crinte. Authorities said the evidence included at least one of the victims' possessions found buried in
the backyard and a partial roll of duct tape.

Hefner, who is heading the investigation, has declined to comment on the evidence or elaborate on
specific elements of the case, fearing that making too many details public will jeopardize the
investigation, :

Johnson remains booked in Clark County Detention Center with bail set at $1 million. He is charged
with four counts each of murder, robbery and kidnapping, and a single count of burglary.
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| Slag.ﬂg suspect’s baif get at $1 million

Reviaw-Jourpal

Bail has been set at $1 million
for a man suspected in last
week's quadrupls homicide in
southeast Las Vegas.

Donte Johnson, 19, is charged
with four counts each of murder,

robbery and kidnapping, all with

the use of a deadly weapon. Dur-
ing a Thursdny morning appear-

~_-anee before Justice of the Paace

James Bixler, Bixler sot bail at
$1 million and the Clark County

-~ public defenders offico was ap-
* pointed to represent Johnson.

Johnson was arrested Tuesday
~1in connection with the shooting
deaths of Jeffrey Biddle, 19,
Tracey Gorringe, 20, Matthew
Mowen, 13 and Peter Tala-
mantez, 17, The four ware bound
and shot Aug. 14 at a 4825 Terra

Page:

Linda Avo., near Tropicana Ave-
nue and Nallis Boulevard,

Police have said they believe
the motive for the slayings in-
volved both robbery and narcet-
ics, They have given fow details
of how the killings unfolded.

Las Vogas police Sgt. Ken
Hafner said while he can't dis-
cuss details of the case, he did
say police are confident they
have evidonce that ties Johnson
to the mass slaying.

“We've got evidence that we
felt offered sufficient probable
cause to- arrert him and we are
gathering more as we are prepar-
ing for trial,” Hefnor said.

Hefner said police are pursuing
other suapects in the case. He re-
fused to elaborate,
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Suspect arraigned in four slayings

By Bill Gang
<gang(@lasvegassun.com>
[.AS VEGAS SUN

Bail was sct today at more than $1 million for 19-year-old Donte Johnson on charges he is
responsible for Friday's quadruple execution-style homicide.

At the arraignment, Justice of the Peace James Bixler sct a Sept. 2 preliminary hearing date on the
charges that have the potential of resuiting in a death sentence if he is convicted.

Johnson is charged with four counts of murder, kidnapping and robbery in Justice Court.

Prosecutors can avoid the public arena of a preliminary hearing by presenting their case directly to a
Clark County grand jury. Both processes are designed to determine if there is sufficient evidence to
warrant helding Johnson for a trial in District Court.

Johnson was arrested early Tuesday morning at the home of an acquaintance, not far from the house
at 4825 Terra Linda Ave, where the bodies of the four bound victims were found Friday. The murder
scene is near Tropicana Avenue and Nellis Boulevard.

Metro Police homicide Sgt. Ken Hefner said the four were "bound, gagged and shot helplessly.”

The four have been identified as Tracey Albert Gorringe, 21, Jeffrey Charles Biddie, 19, Matthew
David Mowen, 19, and Peter Chris Talamantez, 17,

Metro homicide investigators have said that information and items linking Johnson to the murders
were found at the home,

Hefner has noted, however, that investigators are pursuing others who may have ties to the crime and
that Johnson has not been named by police as the person they believe fired the fatal shots.

Three of the bodies were found in a living room at the front of the house. The fourth was in a room at
the rear of the residence. Police said there were no signs of a forced entry.
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Wensday, August 19, 1998

Teen-ager arrested in
connection with
quadruple slaying

Las Vegas detectives say others are being
sought in the execution-style shooting deaths
of four young men.

L
Review-Journal
Las Vegas police arrested a teen-ager Tuesday in
connection with a quadruple slaying Friday in U
southeast Las Vegas, and detectives say they are Qﬁ:‘;d in q"“d’“"le

seeking others who may be tied to the crime.

Sgt. Ken Hefner said Donte Johnson, 19, of Las
Vegas was arrested at 3:45 a.m. and charged with four
(010:21:5 of murder, robbery and kidnapping, all with a

eadly weapon, in each of Friday's killings.

Found in the home at 4825 'I¥ erra Linda Ave,, near 10ree of the
Tropicana Avenue and Nellis Boulevard, were the  four victims:
bodies of Las Vegans Jeffrey Charles Biddle, 19;
Tracey Gorringe, 20; Matthew David Mowen, 19; and
Peter Talamantez, 17, The four were tied up with duct
tape, then shot execution-style,

Despite Johnson's arrest at apartments adjacent to
the crime scene, police continued to withhold details
about the shootings pending completion of an
investigation. Other than reiterating contentions that
the killings were motivated by both robbery and
narcotics, Hefner offered few details about how the
attacks unfolded or what led detectives to Johnson.

"We are still looking into it and pursuing the ¥
investigation, so I can't say much,” Hefner said. "I GORRINGE
will say that there are more people out there that we
believe have more information about this, We need
those people to call us."

Hefner said Joknson and at least some of the
victims were acquaintances. He would not elaborate, ¥
but did confirm the two"parties had met previously on |
a handful of occasions.

Detectives scarched the residence where Johnson
was arrested and found evidence they claim ties
Johnson to the killings, Hefner said, The sergeant
would not answer questions about the nature of the
evidence.

"He was arrested on probable cause,” Hefner said.. MOWEN
"There were no warrants issued."

htip:/fwww.lvrj.com/plweb- cgl/faslweb?getdoc+v:ew2+l998+23538+9+wAAA+%28Donte%26m€R91%29%
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"There were no warraants issued.”

He also refused to say whether delcctives believe
Jolinson was the shooter.

. "T don't know if that is a safe assumption to make |
at this point," Hefner said. "As [ said earlier, we ave
still pursuing leads as far as another suspect or other

‘suspects are concerned.”

News of Johuson's arrest did offer some
momentary relief for family members of at least one
of the victims. However, the Henderson family of
Tracey Gorringe said no matter how many people are

arrested or punished for the crime, their grief will PETER
never go away because their family member cannot ~ TALAMANTEZ
be brought back.

"The people who did this are nonhuman,” said
Gorringe's 18-year-old brother, Nicholas. "Anyone
who could do something like this is simply not
human.”

Gorringe's other brother, 22-year-old Spencer,
said his family does not favor the death penalty if
anyone is convicted in the case.

"“The death penalty would be too good for them,"
Spencer Gorringe said. "We want the people who did
this to spend a miserable existence behind bars for the
rest of their lives."

Police were called to the single-story Terra Linda
Avenue home at 6:30 p.m. Friday after a male ' .
acquaintance found the bodies. Three of the bodies
were located in a front living room. The fourth body
was found in an undisclosed rear room.

There were no signs of a break-in at the home.
Police sources said a background check showed no
record of criminal convictions for Johnson.

Gorringe's family said that despite police
contentions that narcotics likely were involved in the
stayings, they believe robbery was the primary
motive. Gorringe's brothers said Biddle, Mowen and
Gorringe partied like most young men, but if they had
any ties to narcotics it was on an experimental basis
only. '

Spencer and Nicholas Gorringe said they could
not speak on behalf of Talamantez because they did
not know him wefl enough. Talamantez was the only
victim who did not live at the Terra Linda Avenue
address.

Tracey Gorringe dreamed of being a master chef
and had been employed as a cook at one of the most
highly regarded restaurants in [daho, his loved ones
said. Fle was living in Las Vegas on a temporary
basis. Tracey Gorringe and Biddle, nicknamed
"Crash," both had-extensive ties to the Sun Valley,
Idaho, area. Mowen and Talamantez previously
attended Green Valley High School.

All four victims have been described by those
who knew them as people who would not have
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provoked such a vicious attack. They were described
as outgoing, friendly young men who would go out of
their way to avoid confrontation.

¢ Nicholas Gorringe said he believes whoever killed
his brother might have been under the mistaken
assumption that there were large amounts of money in
the home.

"This was all about money, and someone was
hungry for it so they couldn't walk out and leave these
people behind without killing them," he said. "Money
is the root of all evil, and that is why these guys are
all dead.”

Give us your FEEDBACK on this or any story.
Fill out our Online Readers' Poll
- {News] (Spotts] [Business] [Lifestyles] [Neon] [Opinion] (in-depth]
[Columnists] [Help/About] [Archive] [Community Link] [Cutrent

Edition] :
[Classifieds] {Real Estate] {TV] [Weather]
(EMAIL] [SEARCH] [HOME] [INDEX]
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Arrest made in four deaths

By Karen Zekan <karen@lasvegassun.com>

LAS VEGAS SUN

A 19-year-old Las Vegas man was arrested early-
today in connection with Friday's quadruple

* homicide.

Donte Johnson was arrasted by Metro Police
homicide investigators at 3:45 a.m. at an
acguaintance's home, not far from the house at
4825 Terra Linda Ave. where the bodies of Tracey
Albert Gorringe, 21, Jeffrey Charles Biddle, 19,
Matthew David Mowen, 18, and Peter Chris
Talamantez, 17, were discovered bound and shot

about 6 p.m, Friday.

Johnson was booked into the Clark County
Detention Center on four counts each of murder with
a deadly weapon, robbery, kidnapping and burglary.
Formal charges and ﬂotential prosecution are
pending a review of the case by the district
attorney's office.

Homicide Investigators working the case developed
information implicating Johnson and recoverad
several items of evidence at the house where he
was arrasted this morning. Homicide Sgt, Ken
Hefner declined to disclose the nature of the items.
Police also remained mum on whether the murder
weapon has been found.

"|t's always gratifying whan a murder investigation is
progressing quickly, especially this one,” Hefner said
this morning. His team worked all night piecing
together the case that culminated in Johnson's

arrest.

"Given the scale and magnitude of this one, where
four people were bound, gagged and shot
heiplessly, it makes it that much more rewarding.
Considering that there are people capable of
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committing a crime like this, it's good to know that at
least one of them is off the street.”

The investigation, however, is not over. Police were
t continuing to follow up leads this mornin? that could
result in the arrest of other suspects, Hefner said.

Since Friday's murders, police estimate nearly a
dozen calls from the community have produced
fruitful tips for detectives working the case.

Among those was information leading authorities to
Johnsan, with whom the victims were at least
acquainted, Hefner said. .

Police were still trying to narrow down when the
killer or killers entered the dilapidated home near
Tropicana Avenue and Nellis Boulevard and
committed the crimes, tying up the victims before
shooting three of them in the living room near the
front door and the fourth near the kitchen.

Nelighbors interviewed by police did not recall seeing
anyone lgaving the home or hearing any suspicious
sounds. Detectives have an unconfirmed report that
the last anyone heard from the victims was an 11
a.m. telephona conversation one of the men had

with a friend,

Talamantez was apparently visiting the others, who
police said had bean sharin% the rental house for
about a year when he the killings happened.

Homicide investigators remain confident that drugs
and robbery motivated the killer. Police found some
narcotics at the murder scene, but could not confirm
if drugs were being dealt out of the Terra Linda -

home.

“"Generally the two go hand in hand ~ drug dealing
and robbery,” Hefner said. "People dealing drugs
are potential robbery victims because they have
money, but we have not gathered any information to
confirm that any (drug dealing activity) was going on

at the home."

Friends and family remain in mourning for the slain
men. N

Mowen, Biddle and Talamantez were students.
Gorringe, a native of Burley, Idaho, was employed
as a chef and Biddle, born in Santa Monica, Calif.,

worked as a security guard.
A visitation was scheduled for today from 4 to 7 p.m.

at Palm Mortuary, 7600 S. Eastern Ave,, for Biddle,
Gorringe, and Mowen.
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Mowen's funeral will be held at the same location
Wednesday at 5 p.m.

d Services for Biddle and Gorringe will be out of state.

Plans for Talamantez's services, which will be
handled by Davis Funeral Homes, had not been
finalized as of this moming.

The last quadruple homicide in the valley happened
May 1, 1992, Vernell Ray Evans Jr, now sits on
death row for the murders of Samantha Scotti, 24,
Lisa Boyer, 26, Jermaine Woods, 19, and Steven
Walker, 19. Palice believe the killings were planned
as revenge against Scofti, who served as a
confidential informant to police in a drug case.

Next; Contractor, company liable in roof collapse 18 Aug.
10:43:1

Printable text version of this story
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August 17, 1998

Police seek answers in quadruple
slayings

By Jace Radke <iace@lasvegassun.com> and

Karen Zekan <karen@lasveggssun.com>
LAS VEGAS SUN

Metro Police homicide investigators today wera
hoping interviews with friands and family could help
them narrow a seven-hour window of time in which a
killer entered a Las Vegas home and murdered four
young men, apparently for drugs.

The last anyone is believed to have heard from the
victims was during what police have been told was a
telephone conversation about 11 a.m. Friday.

But what transpired between 11 a.m. and 6 p.m,
when a friend of the victims made the gruesome
discovery inside 4825 Terra Linda Ave. is a mystery
that has yet to unfold,

The victims have heen identified as Jaffrey Charlas
Biddle, 19; Tracey Albert Gorringe, 21; Matthew
David Mowen, 19, and Peter Chris Talamantez, 17.

The victims were bound ang shot, said homicide
Sgt. Ken Hefner. Three were found in the living

_ foom near the door; the fourth was near the kitchen.

"There was nothing overt," as far as evidence that
the murders could have resulted from a home
invasion or forced entry, Hefner said, adding that the
house was in a very dilapidated condition.

Hefner said drugs were found in the house and
possessions were missing.

At least two of the victims were known to have bean
employed as security guards.
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The last quadruple homicide on record in the valley
was in 1892 and also drug-related.

Sunday afternaon in the southeast Las Vegas
neighborhood near the intersection of Nellis
Boulevard and Tropicana Avenue lawns were being
mowed, neighbors were playing basketball and
children were riding.

Having a nomal afternoon was important Sunday to
the residents that live around 4825 Terra Linda Ave.

"It has been a circus around here ever since this
happened," said an angry Terra Linda resident.
“Police and reporters keep rolling through.”

The news of the murders quickly spread
transforming what residents caliad a once quiet
neighborhood into hotbed of police and media

activity.

"“This used to be a great neighborhood,” said
resident Tom Pope, who tives about a biock from
where the bodies were found. "Something fike this is
a cim-wide problem and puts a-damper on the
neighborhood. You want to feel safe when you'rs in

your neighborhood.”

Pope, who was out mowing his Jawn on Sunday,
moved into the neighborhood in 1970.

There had bean problems with the house at 4825 in
the past, he said. -

“They had a party about two weeks ago, and there
were about 26-28 cars there,” Pope said. "in the.
morning when | drove to work there were broken
bottles and beer cans all over. They were definitely

partiers.”

The neighbors are unsure as to what happened to
cause the young men's deaths. Police say that they
have found evidence that suggorts a theory that the

killings were motivated by robhery and like
involved narcotics. Police have confirmed that items

~ were missing from the house.

"l just want to know what happened,” said Russell
Driever, who was playing basketball with two
neighbors. "Was it drugs, a robbery or something

else? I just want to know."

While confused about the causes of the homicides,
residents sald that the neighborhood would soon

quiet back down, |
"It has been a real good neighborhood since |
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'moved her 10 years ago," a resident who wished to
rematn anonymous said. “What happened .
f happened.”

The resident said that he was not considering a
move,.

"If it happens again in my house, then I'l move," he
said. "Until then I'll stay hers."

Homicide Sgt. Ken Hefner today was asking for the
public's help, seeking anyone who may have seen
or spoken with the victims on Friday. Investigators
are trying to pinpoint 2 more definite time frame for
the murders, A $1,000 reward is being offered for
information leading to the arrest and conviction of

the killers,

Anyone with information on the slaying Is asked to
cali the homicide section at 229-3521. Anonymous
tips can be placed with Secret Withess at 385-55585.
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_OPolice say three teens

“anda man, 21, were shot
to death in a robbery that
#:likely involved narcotrcs
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Four young
men slain
in Southeast

[ Police believe drugs and
robbery led to a quadruple
slaying, the Las Vegas
Valley's first in six years.

By Glenn Pult
Review-Journal

Four young men wers tied up then
shot to death in a southenst Las Ve-
god home Friday, and police speculat-
ed rabbery and drugs played a part in
the quadruple siaying.

Las Vegas police Sgt. Ken Hefter
said a male friend of the victims dis-
covered the bodies at 6:30 p.m. Inside
the house at 4826 Terra Linda Ave.,
near Tropicana Avenue and Noellis
Boulevard. The men were believed to
be in their late teens or early 20s.

Three of the vietims were found in
the living room and a fourth was dis-
covered alsewhera in the residence.
“At this point we are not even sure
who they are,” Hefner said,

He would not elaborate on how the
men had been restrained or if they
had any opportunity to fight back.

“All four of my friends live there,”
said a grief-stricken Jonnifer Novak,
who arrived for a visit but instead
was greeted by a-swarm of police of.
ficers and crime-scene tape prevent-
ing access to the house.

“It should blow people's minds to
know something like this happened to
these people,” Novak said as tears
streamed down her face. “They were
good people. They were not in a gang
or anything like that.”

Hefner said police believe robbery
was the motive. However, he said of-
ficers were just beginning to gather
evidence at the scene at 7:30 p.m. and
detectives were not ruling anything
out, .
“It's early on in the investigation,”
Hefnor said as police scoured the

Ploase see SLAYINGS/2A

A Las Vagas pollcé officer walks through the living

Vegas home where four men were found bound and
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yard and driveway of the house
searching for clues, “Patrol offic-
erg ¢canvassed the area and 3o far
we haven't come across any di-
rectly relevant information from
the neighbors.”

Hefher said the interior of the
home was “somewhat dilapidat-
ed,” but he declined to say wheth-
er the residence was ransacked,
He said there wero no signs of a
breal.in.

News of the killings petrified
those on Terra Linda and in the
surrounding neighborhood,
Shavon Walker, wha lives across
the streat from the slaying scene
in the Wildwood Apartments on
East Tropicana, said the house
was frequently the site of large
parties, ,

“It's really, really surprising
because as a rule they-were prat-
ty quiot for their ages,” Walker
said. “It was calm last night
(Thursday), and I saw some of
them out front watering: their
lawn, having a beer.”

Hefner said the person who
found the bodies was at the home
as late as midnight Thuraday
and there wars no problems. The
sergeant said it was too early in

£ £ There were people
in and out of there
all the time. A
couple waeks ago
two people who
were hanging out
there came up to
me and asked if |
wanted to get high,
Smoke some
weedJJ

Joyce Brown
Teen-ager who lives next
to site of quadruple slaying

the inveatigation to telt when the
young men were killed,

Novak gaid at least two of the
Eeople who lived in the houge

ad family ties to Idahe. The
young men often would follow the
rock group Phish to concert sites
across the country, Novak said.

Walker and other neighbora
said they often would sea large
buses sporting “hippie-style”
paintings and California license

lates parked in front of the
ome.

“There were people in and out
of there all the time,” said neigh-
bor Joyce Brown, 14. "A couple
weeks ago two people who were
hanging out there came up to me
and asked if I wanted to get high,
smoke some weed,” She said she
declined the otfer.

Late Friday, Hefner made a
public appeal at the Terra Linda
Avenue scene for anyone who
may have observed anything sus-
picious to call police at 229-3521
or Secret Witness at 385-5555.

The last quadruple homicide in
Las Vegas took place May I,
1992, when rioting in the city fol-
lowing the first Rodney King tri-
al verdicts was used to cover the
slayings of Samantha Scotti, 24,
Jermaine Woods, 19, Steven
Walker, 19, and Lisa Boyer, 26,

Varnell Ray “Lil Ray” Evans
wae convicted in September 1994
of four counts of first-degrea mur-
der and sentenced to death in
connaction with the killlngs at
6§32 Wardelle St. in northeast
Las Vegas. Police paid the crimes
ware motivated by retaliation
against Scotti for her cooperation
with authoritica in a parcotics
inveatigation, -

—W——a
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Four young men bound, slain in Las
Vegas home R

LAS VEGAS (AP) - Las Vegas Metro Police are
looking for clues in the grisly slaying of four young
people in a home on the city's southeast side.

Police say the victims had been tied up and that
robbery may have been a motive.

The names of the victims had not been released as
of this morning.

The men were believed to have been in their iate
teens or early 20s.

Police were called to the scene after a friend of the
victims found the bodies when he went to the house

about 6:30 p.m. Friday.

Homicide Sgt. Ken Hefner said officers believe
robbery was the motive, but are not ruling anything

out.

* Three of the victims were found in the living room

and a fourth was discovered elsewhere in the
residence. - .

Hefner would not elaborate on how the men had
been restrained or if they had any opportunity to

fight back. .

uall four of my friends live there," said a _
grief-stricken Jennifer Novak, who arrived for a visit
but instead was greeted by a swarm of police

officers and crime-scene tape prevenfing access to ~

the house.

“t should blow people’s minds to know something
like this happaned to these people," she said. "Thay
were good people. They were not in a gang of

~ anything iike that."
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PHILIP J. KOHN

SPECIAL PUBLIC DEFENDER

State Bar No. 000556 Do -'J; vgu
JOSEPH S. SCISCENTO iy g 3T
State Bar No. 004380 L

DAYVID J. FIGLER v A
State Bar No. 004264 ”GLERK #

309 South Third Street

P. O. Box 552316

Las Vegas, NV 891566

(702) 455-6265

Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

* W% W

THE STATE OF NEVADA,

Plaintiff, CASE NO: C1531564

DEPT. NO: V
VS,

DONTE JOHNSON, aka
John White, ID # 1586283,

Defendant.

Date of Hearing: 12/27/29
Time of Hearing: 9:00 a.m.

MOTION TO ALLOW THE DEFENSE TO ARGUE
LAST AT THE PENALTY PHASE

COMES NOW, Defendant, DONTE JOHNSON, by and through his attorneys,
PHILIP J, KOHN, Special Public Defender, JOSEPH 8. SCISCENTO and DAYVID J.

FIGLER, Deputy Special Public Defenders, and respectfully requests this Court to allow

the defense to argue last at the penalty phase.
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This motion is made and based upon the attached Points and Authorities, all
pleadings and papers on file herein, and any oral argument this Court may deem

necessary.

DATED this 2;‘ day of November, 1999.

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

DMTD . 2~

EFAYVID J. FIGYER

Deputy SpecialfPublic Defender
Siate Bar No. 004264

309 South Third Street, Fourth Floor
P.0O. Box 6562316

Las Vegas, NV 831565

Attorneys for Defendant

NOTICE OF MOTION
TO: THE STATE OF NEVADA, Plaintiff;
TO: STEWART L. BELL, District Attorney, Attorney for Plaintiff
YOU, AND EACH OF YOU WILL PLEASE TAKE NOTICE that the undersignad will
bring the foregoing Mation to Allow the Defense to Argue Last at the Penalty Phase on
for hearing before the above-entitled court on the 27th day of December, 1999 at the

hour of 9:00 a.m., in District Court, Department V, or as soon thereafter as counse|

may be heard.
DATED this 2 f day of November, 1999,

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

R
Deputy i ublic Defender
State Bar No. 004264
309 South Third Street, Fourth Floor
P.O. Box 552316
Las Vegas, NV 89156
Attorneys for Defendant
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POINTS & AUTHORITIES

In State vs. Jenkins, 15 Ohio St. 3d 164, 214-215 (1984}, the Ohio Supreme
Court stated that the decision to aliow the defense to open and close final argument in
the penaity phase is within the sound discretion of the trial court. Jenkins, makes it
clear that the trial court properly may allow the defense the right to argue last to the
jury.

Dus process considarations support allowing the defense to argue last. A case
of this magnitude deserves the maximum judicial consideration to guarantee a fair trial.
The United States Supreme Court has recognized that "death is a different kind of
punishment, than any other which may be imposed in this country.” Gardner vs.
Florida, 430 U.S. 349 (1977). It is clear that a higher standard of due process is
required in death cases then other cases because of the severity and finality of the
punishment which may be involved. The Supreme Court, in considering the scope of

«

due process stated:
[1]t is the universal experience in the administration of
criminal justice that those charged with capital offenses are
granted special considerations.

Griffin ys. lllinois, 351 U.S. 12, 28 (1956).

Furthermore, the Court has repeatedly held:
[T]he extent ta which procedural process must be afforded
the recipient is influenced by the extent to which he may be
"condemned to suffer grievous loss, . , . "

Goldberg vs. Kelly, 397 U.S. 254 at 262-263 (1970), quoting Jeint Anti-Fascist
Refuges Committee vs. McGrath, 341 U.S. 123, 168 (1951) (Frankfurther, J.

concurring),

N.R.S. 200.033 states that the aggravating circumstances of which the accused
was convicted must outweigh‘t-‘he mitigating factors. |t might at first glance appear that
the prosecution actually bears the burden at the penalty phase. However, a more
careful examination of the practical application of the statute indicates that the burden

is largely illusory. Once the prosecution proves the specifications, it need do

3
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nothing at the penalty phase. If the defense chooses not to put on any mitigating
evidence, a death sentence will result. '

The Defendant has some burden, and bears at least some of the burden in arguing
that he should be allowed to live. If Defendant fails to present mitigating factors to
create a reasonable doubt in the minds of the jurors, he may well lose his life. The
defense should be allowed to argue last since he is the party who would be defeated
if no evidence was offered on either side. At least two other jurisdictions have sought
to alleviate the inherent unfairness in allowing the prosecution to speak last before the
jury. The Kentucky statute which prescribes a penalty phase hearing states:

The prosecuting attorney shall open and the defendant shall
conclude the argument.

Ky. Rev. Stat. Section 532.025({1}{A}.

California has reached the same result through judicial interpretation. In People
vs. Bandhauer, 66 Cal.2d 524, 530-531 (1967), the court stated:

Equal opportunity to argue is . . . consistent with the
Legislature's strict neutrality in governing the jury's choice of
penalty . . . Accordingly, hereafter the prosecution should
open and the defensse respond. The prosecution may then
argue in rebuttal and the defense close in surrebuttal.

The essential fairness of this position has application in Nevada. The defense
should open with mitigation and the prosecution may then counter. The prosecution
should then make a closing statement, followed by the closing statement of the
defense.

There is something fundamentally unfair about a person facing death and the
prosecutor having the last chance to speak to the jury. The Defendant should have the

last opportunity to plead for his life. If this Court were doing a sentencing, the Court

wouid certainly approach it this way.
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CONCLUSION

WHEREFQRE, Defendant Johnson respectfully requests this Court to structure

the penalty phase so that the defense speaks to the jury last.
DATED this & day of November, 1998,

Page:

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

NI A

/.7 [4
DAYVID/J. FIGLER 4

Deputy Speciaf Public Defender
State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 552316

Las Vegas, NV 89185

Attorneys for Defendant
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: DISTRICT COURT
0 CLARK COUNTY, NEVADA
%% 4%
11
THE STATE OF NEVADA,
12
Plaintiff, CASE NO: C153154
13 DEPT. NO: V

Vs,

DONTE JOHNSON, aka
15 || John White, ID # 1586283,

-

16 II Defendant.
17
Dats of Hearing: 12/27/99
18 Time of Hearing: 9:00 a.m.
19 MOTION IN LIMINE TO PROHIBIT ANY REFERENCES TO
6 THE FIRST PHASE AS THE "GUILT PHASE"
2
21 COMES NOW, Defendant, DONTE JOHNSON, by and through his attorneys, PHILIP

22 | J. KOHN, Special Public Defender, JOSEPH S. SCISCENTO and DAYVID J. FIGLER,
23 || Deputy Special Public Defenders, and hereby respectfully moves this Court for an order
24| in_limine to prohibit the State and the defense from referring to the first phase of this

25 || matter as the "guilt phase" of the proceedings, or to otherwise use the word "guilt” as

Q. Z
C% %2 uilt is determined.
2, 2

Bl

SPEBS dLlgt |
BEFRNDER ‘pﬁ
CLARK COUNTY

NEVADA
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This Motion is made and based upon the attached Points and Authorities, all
pleadings and papers on file herein, and any oral argument this Court may deem
necessary.

DATED this 2 Z day of November, 1999.

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

Deputy Special Public Def

State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 552316

Las Vegas, NV 89155

Attorneys for Defendant

NOTICE OF MOTION

TQ: STATE OF NEVADA, Plaintiff

TO: STEWART L. BELL, District Attorney, Attorney for Plaintiff .
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will

bring the foregoing Motion in Limine to Prohibit any References to the First Phase as the

»Guilt Phase” on for hearing in the above-entitled Court on the 27th day of December,

DATED this day of November, 19992,

PHILIP J, KOHN
SPECIAL PUBLIC DEFENDER

Df ,f()/l\,._._

BT\YVID
Deputy Spema Publlc Defender
State Bar No. 004264
. 309 South Third Street, Fourth Floor
) P.O. Box 552316
Las Vegas, NV 89155
Attorneys for Defendant

1999 at 9:00 a.m,, Da%artment V, or as soon thereafter as counsel may be heard.

2
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POINT D_AUT ITIES _

Article |, Section 8, of the Nevada Constitution, as well as the Fifth, Sixth and
Fourteenth Amendments to the United States Constitution, guarantee every criminal
defendant the right to a fair trial. This right requires the court to conduct trial in a manner
which does not appear to indicate that a particular outcome of the trial is expected or
likely.

Although participants, including some defense counsel, have lapsed into referring
to the verdict-determination process as the "guilt phase" of a capital proceeding
(apparently to distinguish it from the "mitigation” or “punishment” phase}, the "guilt” label
creates an unfair inference that the very purpose of the evidentiary phase is to find a
defendant guilty. The terms "evidentiary stage,” "trial stage," or "fact-finding stage”
would more appropriately designate that phase of the matter without unfairly predisposing
the jury toward assuming Defendant's guilt. Present use of the phrase "guilt phase"
makes no more sense than referring to the trial as the "innocence phase”. .

The instant motion has been granted in all other proceedings in which it was filed.
Therefore, Defendant Johnson does not see any legitimate objection to this request.

CONCLUSION

WHEREFORE, Defendant Johnson hereby moves this Court for an order in limine

to prevent the use of the word "guilt”, in general desighated reference to this phase of

these proceedings.

DATED this :E] day of November, 1999,

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

Pl

) DAYVID J.EIGL
Deputy Special Public Defendar
State Bar No, 004264
309 South Third Street, Fourth Floor
P.O. Box 552316
Las Vegas, NV 89155
Attorneys for Defendant
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DISTRICT COURT
CLARK COUNTY, NEVADA

*EEE

THE STATE OF NEVADA,

Plaintiff, CASE NO: C1563154

DEPT. NO: V
ER

}
)
}
)
)
14 ) .
DONTE JOHNSON, aka )
15 John White, ID # 1586283, - }

}

}

}

16 Defendant.
17
Date of Hearing: 12/27/99
18 Time of Hearing: 9:00 a.m.
19 MOTION FOR PERMISSION TO FILE OTHER MOTIONS
20 COMES NOW, the Defendant, DONTE JOHNSON, by and through his attorneys,

21| PHILIP J. KOHN, Special Public Defender, JOSEPH S. SCISCENTO and DAYVID J.
22| FIGLER, Deputy Special Public Defenders, and respectfully requests, pursuant to the
23 il Fourth, Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution
24 | and Article | of the Nevada Constitution, that he be permitted to file additional motions

25 || as issues arise and/or new legal precedent is established or made known to counsel.

26 /111
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¢ /V/Q, N .
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This Motion is also based on the attached Points and Authaorities, all of the papers
and pleadings on file herein, any oral argument on the matter and upon such other and
further evidence as may be adduced by the Court in this matter.

DATED this ‘Z{ day of November, 1999.

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

\ Al 2

DAYVID J.

Deputy Special Public Defender
State Bar No. 004264

309 South Third Street, Fourth Floar
P.O. Box 552316

Las Vegas, NV 89156

Attorneys for Defendant

NOTICE OF MOTION
TO: THE STATE OF NEVADA, Plaintiff; and
TO: STEWART L. BELL, District Attorney, Attorney for Plaintiff .
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will

bring the foregoing Mation for Permission to File Other Motions on for hearing before the
above-entitled Court on the 27th day of December, 1999, at the hour of 9:00 a.m., in
Department V, or as soon thereafter as counsel may be heard.

DATED thié day of November, 1999.

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

Deputy Special Public Defender
State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 552316

L as Vegas, NV 89155

Attorney for Defendant
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POINTS AND AUTHORITIES
ARGUMENT

Mr. Johnson has been charged with capital murder. The State seeks to kill him
through imposition of the death penalty. Since this is a capital prosecution, exacting
standards must be met to assure that it is fair. "The fundamentai respect for humanity
underlying the Eighth Amendment's prohibition against cruel and unusual punishment
gives rise to a special '"need for reliability in the determination that death is the
appropriate punishment"' in any capital case.” Johnson v. Mississippi, 486 U.S. 578, 584
(1988} {quoting Gardner v. Florida, 430 U.S. 349, 363-64 (1977} (quoting Woodsan v.
North Carolina, 428 U.S. 280, 306 {1976) {(White, J., concurring}).

Today, Mr. Johnson is filing, contemporaneously with this motion, a number of
other motions. For various reasons, other motions may become necessary after today.
Additional motions will be necessitated by the fruits of Mr. Johnson’s ongoing
investigation and as a result of this Court's rulings on the motions he has already. filed.

Other motions may only become necessary after the litigation of motions filed
today. For instance, there is no paint in filing additional motions concerning the death
penalty if this Court finds that Nevada's death penalty scheme is unconstitutional or if this
Court concludes that the death penalty cannot be imposed upon Mr. Johnson based on
the unconstitutionality of the application of the death penalty aggravators.

In addition, new decisions from the Nevada Supreme Court, the United States
Supreme Court and other federal courts may affect the defendant's substantial rights and
may requi_re the filing of motions in the future.

Particular skills are required of counsel for competent representation in a capital
case. As the Florida Supreme Court has observed, death penalty cases involve
"extraordinary circumstances -and unusual representation." White v. Board of
Commissioners, 537 So.2d 1376, 1380 (Fla. 1989} (quoting Makemson v. Martin
County, 491 So0.2d 1109, 1110 (Fla. 1986)). Such cases "raise complex additional legal
and factual issues beyond those raised in an ordinary felony trial.” People v. Bigelow, 691

3
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P.2d 994 (Cal. 1984). As a result, as one court has held, death penalty litigation "has
become'highly specialized . . . few attorneys have 'eve.n a surface familiarity with
seemingly innumerable refinements put on Gregg v. Georgia . . . and its progeny.'" lving
v, State, 441 So.2d 848, 856 (Miss. 1983) {citing Evans v. State of Mississippi, 441
U.S. 520 (Miss. 1983} {(Robertson, J., dissenting)). Thus, what may be acceptable in a
non-capital case may not pass constitutional muster when death could be imposed.

To provide effective assistance an attorney must adequately investigate and prepare
her client's case. Goodwin v, Balkcom, 684 F.2d 794, 805 (11th Cir. 1982} (“[alt the
heart of effective representation is the independent duty to investigate and prepare”); see
also McQueen v. Swenson, 498 F.2d 207, 217(8th Cir. 1974} (attorney who does not
seek out all facts relevant to client's case will not be prepared at trial). Counsel cannot
be required to file all motions before having completed that investigation.

The United States Constitution and the Nevada Constitution command that, under
these complex circumstances, Mr, Johnson be allowed to file whatever additional motions
he may deem appropriate, despite any local rule concerning timeliness which may be to
the contrary. '

WHEREFORE, Mr. Johnson respectfully requests that this Court; (a) enter an order
granting the motion and allowing the defendant to file other motions; and (b) grant any
other relief that is just and proper under the circumstances of this motion.

DATED this 25[ day of November, 1999,

PHILIP J. KOHN
PECIAL PUBLIC DEFENDER

%M%p_

VIiD J FIGL
eputy Sp cial Public Defender
State Bar No. 004264
309 South Third Street, Fourth Floor
P.O. Box 5662316
Las Vegas, NV 891585
Attornevs for Defendant
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DISTRICT COURT
9 .
CLARK COUNTY, NEVADA
10 LE R R
11
THE STATE OF NEVADA, )
12 )
Plaintiff, ) CASE NO: C153154
13 ) DEPT. NO: V
Vs, )
14 ) .
DONTE JOHNSON, aka )
15 || John White, ID # 15686283, )
)
16 Defendant. }
17
Date of Hearing: 12/27/99
18 Time of Hearing: 9:00 a.m.
19 MOTION FOR INSPECTION OF POLICE OFFICERS’ PERSONNEL FILES
20 COMES NOW, the Defendant, DONTE JOHNSON, by and through his attorneys,
21 | PHILIP J. KOHN, Special Public Defender, JOSEPH S. SCISCENTO and DAYVID J.
22 || FIGLER, Deputy Special Public Defenders, and respectfully moves this Court to conduct
23 || an in camera inspection of the personnel files of all police officers and Clark County
24 | Detention Center officers or employees who will testify at trial or who participated in the
25 |l investigation of this case. -
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This Mation is based on the attached Points and Autharities, all of the papers and
pleadings on file herein, any oral argument on the matter and upon such other and further

evidence as may be adduced by the Court in this matter.

DATED this Q—Z day of November, 1999.

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

AN/

B’AYVID JYFIGLER

Deputy Special Public Defender
State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 562316

Las Vegas, NV 89155

Attorneys for Defendant

NOTICE OF MOTION
TO: THE STATE OF NEVADA, Plaintiff; and

TO: STEWART L. BELL, District Attorney, Attorney for Plaintiff
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will

bring the foregoing Motlon for Inspection of Paolice Officers’ Personnel Files on for hearing
before the above-entitled Court on the 27th day of December, 1999, at the hour of 9:00
a.m., in Department V, or as scon thereafter as counsel may be heard.

DATED this day of November, 1999.

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

(g

BAYVID 4. FIGLER

Deputy Special Public Defefider
State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 552316

Las Vegas, NV 89155

Attorneys for Defendant
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POINTS AND AUTHORITIES

ARGUMENT |
The State has charged Mr. Jehnson with First Degree Murder and various other
offenses. It seeks to kill him through imposition of the death penalty. He now requests
that this Court compel the State to provide this Court with the personnel files of all police
officers and Clark County Detention Center employees who will testify at trial, and all
police officers who participated in the investigation of this case, and that this Court
conduct an in camera inspection of these records. He further requests that if any
exculpatory evidence is found within these personnel files that this Court order the

disclosure: of such evidence to counsel for the accused.

The State must “‘disclose information favorable to the defense that meets the
appropriate standard of materiality. . If the prosecution is uncertain about the

materiality of information within its possession, it may submit the information to the trial

court for an in camera inspection and evaluation.’” United States v. Henthorn, 931 £.2d
29, 30-31 (9th Cir. 1991} (quoting United States v. Cadaet, 727 F.2d 1453, 1467-68 (9th

Cir. 1984)). “The government has a duty to examine personnel files upon a defendant’s
raquest for their production.” |d. Mr. Johnson hereby specifically and respectfully

requests that each of the above identified personnel files by produced and inspected by

the court, in camera.

DATED this"z Z day of November, 1999,

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

200

DAYVID J. FIGLER
. Deputy Special Public Defender
- State Bar No. 004264
309 South Third Street, Fourth Floor
P.0O. Box 552316
Las Vegas, NV 891h5
Attorneys for Defendant
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DISTRICT COURT
CLARK COUNTY, NEVADA

LEE X

THE STATE OF NEVADA,

Plaintiff, CASE NO: C163154

DEPT. NO: V
VS.

DONTE JOHNSON, aka
John White, ID # 1586283,

Defendant.

L ey

Date of Hearing:12/27/99
Time of Haaring: 9:00 a.m.

MOTION FOR DISQUALIFICATION FROM THE JURY VENIRE
OF ALL POTENTIAL JURORS WHO WOULD AUTOMATICALLY

VOTE FOR THE DEATH PENALTY IF THEY FOUND
MR. JOHNSON GUILTY OF CAPITAL MURDER

COMES NOW, the Defendant, DONTE JOHNSON, by and through his attorneys,
PHILIP J. KOHN, Special Public Defender, JOSEPH S. SCISCENTO and DAYVID J.
FIGLER, Deputy Special Public Defenders for the above-captioned individual, and
respectfully requests, pursuanf’to the Fifth, Sixth, Eighth, and Fourteenth Amendments
to the United States Constitution, Article 1 of the Nevada State Constitution, and
applicable state law, the disqualification from the jury venire all potential jurors who would

attomatically vote for a sentence of death if they found him guilty of first degree murder.
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This Motion is also based upon the attached Points and Authorities, alf of the
papers and pleadings herein, any oral argument on the matter, and upon such other and

further evidence as may be adduced by the Court in this matter,

DATED this ‘Z] day of November, 1999,

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

| a]) %/\

DAYVID J. FKLER

Deputy Special Pubfc Defen

State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 552316

Las Vegas, NV 89155

Attorneys for Defendant

NOTICE OF ON

TO: STATE OF NEVADA, Plaintiff; and
TO: STEWART L. BELL, District Attorney, Attorney for Plaintiff .

YOU WILL PLEASE TAKE NOTICE that the undersigned will bring on the above and
foregoing Motion for Disqualification from the Jury Venire of all Potential Jurors Who
Would Automatically Vote for the Death Penalty if They Found Mr. Johnson Guilty of
Capital Murder on the 27th day of December, 1999 at the hour of 9:00 a.m., in

Department No. V of the above-entitled Court, or as soon thereafter as counsel may be

heard.

DATED this 2?( day of November, 1999,

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

Deputy Special Public nder
State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 552316

Las Vegas, NV 89155

Attorneys for Defendant

2
Page: 1074




SPECLAL PUDLIC
DEFENDER

CEANK COUNTY
NEVADA

LB e =

Y )

POINTS AND AUTHORITIES
ARGUMENT

Mr. Johnson is before this Court on a charge capital murder. The State has indicated

its intention to seek the death penalty. Because this is a capital prosecution, exacting
standards must be met to assure that it is fair. "The fundamental respect for humanity
underlying the Eighth Amendment's prohibition against crue! and unusual punishment gives
rise to a special ‘need for reliability in the determination that death is the appropriate
punishment' in any capital case.” Johnson v. Mississippi, 486 U.S. 578, 584 (1988) (quoting
Gardner v. Florida, 430 U.S. 349, 363-64 (1977) (quoting Woodson v. North Carolina, 428
U.S. 280, 305 (1976) (White, J., concurring)}).

As a malter of constitutional law, it is now well estabiished that a potential juror is not

fit to sit on a capital sentencing jury if that person will automatically vote for the death penalty
in the event the defendant Is found guilty of capital murder. "A venireman who believes that
the death penalty should automatically and in every case flow from conviction of first degree

murder must be excused." Braceweil v. State, 506 So. 2d 354, 358 (Ala.Cr.App. 1986)

(quoting Alvord v. Wainwright, 564 F.Supp. 459, 487 (M.D. Fla. 1983), affd in part, rev'd in
part on other grounds, 725 F.2d 1282 (11th Cir.), cert. den., 469 U.S. 856 (1984)).

The United States Supreme Court has held that a capital defendant may challenge for
cause any prospective juror who would automatically vote to impose death if the defendant
is convicted of the capltal offense. Morgan v. lllinois, 112 S.Ct. 2222 (1992). Thus, those
jurors whose views on capital punishment would prevent or substantially impair the
performance of their duties should be excused. Adams v. Texas, 448 U.S. 38 (1980). See
also Pope v. State, 345 S.E.2d 831 (Ga. 1986) (failure to exclude for cause jurors biased in

favor of death penalty violates Witherspoon and is reversible error).

Any potential juror who would automatically vote for the death penalty is not qualified

to serve on Mr. Johnson's capital sentencing jury and must be excluded for cause.

Wainwright v. Witt, 469 U.S. 810 (1986); Witherspoon v. lllinois, 391 U.S. 510 (1968), Morgan
3
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v. lllinols, supra.
CONCLUSION
WHEREFQORE, Mr. Johnson respectfully requests that this Court enter an order

granting the motion and excusing for cause all potential jurors at the his trial who would

automatically vote for the death penalty.

DATED this?) Z day of November, 1999.

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

/(.

DAYVID J FIGLER

Deputy Special #ublic Defender
State Bar No, 004264

309 South Third Street, Fourth Floor
P.0. Box 552316

Las Vegas, NV 8915656

Attorneys for Defendant
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DISTRICT COURT
CLARK COUNTY, NEVADA

* % % ¥

THE STATE OF NEVADA,

CASE NO: C153154

Plaintiff,
DEPT. NO: V

Ve,

DONTE JOHNSON, aka
John White, ID # 15686283,

Defendant.

Date of Hearing: 12/27/99
Time of Hearing: 9:00 a.m.

MOTION FOR DISCLOSURE OF EXCULPATORY EVIDENCE
PERTAINING TO THE IMPACT OF THE DEFENDANT'S

EXECUTION_UPON VICTIM'S FAMILY MEMBERS
COMES NOW the Defendant, DONTE JOHNSON, by and through his attorneys,

PHILIP J. KOHN, Special Public Defender, JOSEPH S. SCISCENTO and DAYVID J.
FIGLER, Ijeputy Special Public Defenders, and hereby moves this Honorable Court to
compel disclosure of the exculpatory evidence pertaining to the impact of the Defendant's
execution upon the victim's family members.
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This Motion is based upon the Memorandum of Points and Authorities set forth
herein, and argument of counsel at the time set for hearing on the Motion.

DATED this ZZ day of November, 1998.

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

309 South Third Street, Fourth Floor
P.O. Box 552316

Las Vegas, NV 89155

Attorneys for Defendant

NOTICE OF MOTION
TO: STATE OF NEVADA, Plaintiff

TO: STEWART L. BELL, District Attorney, Attorney for Plaintiff
YOU WILL PLEASE TAKE NOTICE that the State Public Defender's Office has

set the foregoing Motion for Disclosure of Exculpatory Evidence Pertaining to the Impact
of the Defendant’s Execution Upon Vietim’s Family Members for hearing on the 27th day

of December, 1999, at 9:00 a.m. in Department V of the Eighth Judicial District Court.

DATED this 2 Z day of November, 1999.

PHILIP J. KOBN
SPECIAL PUBLIC DEFENDER

ﬁ Q}/—\A
Deputy Special%ublic Defender

State Bar No, 004264

309 South Third Street, Fourth Floor
P.O. Box 552316

Las Vegas, NV 89155

Attorneys for Defendant
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MEMORANDUM OF POINTS AND AUTHORITIES

Evidence which establishes that a victim's family member would experience
anxiety, guilt, depression, blame, trepidation, doubt, or moeral indignation in the even that
the Defendant was executed for the murder of his/her loved one is exculpatory in nature
and tends to mitigate the punishment of the Defendant. Such evidence is admissible
substantively during the defense case or in rebuttal as information which tends to counter,
refute, negate, or lessen victim impact evidence, should victim impact evidence be
allowed in these proceedings.

The case faw requiring the prosecution to provide potentially exculpatory evidence
to the defense is long and well recognized. See. e.g., Brady v, Maryland, 337 U.S. 83,
10 L. Ed. 2d 215, 83 S. Ct. 1194 {1963); Giglio v. U.S., 405 U.S. 150, 31 L, Ed. 2d
104, 92 8. Ct, 783 {1972); Kyles v. Whitley, U.S. . 131 L. Ed. 2d 490 {1995).

The Defendant's right to rebut victim impact evidence was explicitly recognized by

the United States Supreme Court in Payne v, Tennessaes, 501 U.S, 808, 115 L. Ed. 2d
720, 111 S. Ct. 25697 (1991), wherein the Court stated:

Booth reasoned that victim impact evidence must be excluded
hecause it would be difficuit, if not impossibie, for the
defendant to rebut such evidence without shifting the focus of
the sentencing hearing away from the defendant thus creating
a "mini-trial" on the victim's character. Booth, supra, at 506-
07. In many cases, the evidence relating to the victim is
already before the jury at least in part because of its relevance
at the guilt phase of the trial. But even as to additional
evidence admitted at the sentencing phase, the mere fact that
for tactical reasons it might not be prudent for the defense to
rebut victim impact evidence makes the case no different than
others in which a party is faced with this sort of a dilemma.
As we explained in rejecting the contention that expert
testimony on future dangerousness should be excluded from
capital trials, "the rules of evidence generally extant at the
federal and state _levels anticipate that relevant unprivileged
evidence should bé admitted and its weight left to the fact
finder, who would have the benefit of cross examination and
contrary evidence by the opposing party.” Barefoot v. Estelle,
463 U.S. 880, 898 (1983).

Id. at 2607.

3
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1 it is indisputable that a jury who believes that the execution of the defendant will
2 || cause sorrow and hardship for a member of the victim's family as a result of his/her
3| beliefs and/or the personal beliefs of the victim may well consider the imposition of a less

4 || severe punishment,

5 ~ The prosecution, in its unique relationship with the victim's family, is therefore
6 |l required to provide the defense, in writing or by way of proffer in open Court, with any
71| information which indicates that the prosecution's decision to pursue the execution of the
8 || Defendant has impacted upen a victim's family ember in such a way as to case anxiety,
9 | guilt, depression, distress, blame, trepidation, doubt, or moral indignation.

10 .

3! CONCLUSION

12 For the above stated reasons it is respectfully requested that this Court enter an

13 || Order compelling disclosure of the exculpatory evidence pertaining to the impact of the
14 || Defendant's execution upon the victim's family members.

15 Dated this ZZ day of November, 1999.

16 PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

! VDL

19 ADAYVID J) FIGER </
DLeputy SpeciallPublic Defender
20 State Bar No, 004264
309 South Third Street, Fourth Flogr
21 P.O. Box 662316
Las Vegas, NV 89165
22 Attorneys for Defendant
23
24
25 -
26
27
28
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State Bar No. 000556 e o bk QL
3| JOSEPH S. SCISCENTO iy 3 o P 3
State Bar No. 004380 )
4 || DAYVID J. FIGLER @kt o o urvene
State Bar No. 004264 QLEPK ¢
5| 309 South Third Street !
P. 0. Box 552316
6 || Las Vegas, NV 89155
(702) 455-6265
7 | Attorneys for Defendant
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o DISTRICT COURT
CLARK COUNTY, NEVADA
10 % ¥ ¥ N
11
5 THE STATE OF NEVADA, ;
1 .
Plaintiff, ) CASE NO: C153154
13 ) DEPT. NO: V
Vs, )
14 ) .
DONTE JOHNSON, aka )
15 | John White, 1D # 1586283, - ;
16 Defendant. ;
17
Date of Hearing: 12/27/99
18 Time of Hearing: 9:00 a.m.
19 MOTION TO AUTHENTICATE D FEDERALIZE ALL MOTIONS,
JECTIONS, REQUESTS AND OTHER APPLICATIONS AND
20 ISSUES RAISED |N THE PROCEEDINGS IN THE ABOVE
ENTITLED CASE.
21
22 COMES NCOW, the Defendant, DONTE JOHNSON, by and through counsel, PHILIP
23 || J. KOHN, Special Public Defender, JOSEPH S. SCISCENTO and DAYVID J. FIGLER,
24 || Deputy Special Public Defenders, and hereby submits the following Points and Authorities
250 1111 )
2607111
27\ 1111
Y Repgl 1111 .
Py NSAY
%.runu \‘:'ak Fr%’p’?
1 '\. B
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in support of this Motion to Authenticate and Federalize all Motions, Objections, Requests
and Other Applications and Issues Raised in the proceedings in the above entitled case.

DATED this fo[ day of November, 1999,

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

DAYVID & FIGL J
Deputy Special Public Defender
State Bar No. 004284

309 South Third Strest, Fourth Floor
P.O. Box 562316

Las Vegas, NV 89155

Attorneys for Defendant

NOTICE OF MOTION

TO: STATE OF NEVADA, Plaintiff
TO: STEWART L. BELL, District Attorney, Attorney for Plaintiff

YOU WILL PLEASE TAKE NOTICE that the Clark County Special Public Dafepder’s
Office has set the foregoing Motion to Authenticate and Federalize all Motions,
Objections, Requests and Other Applications and Issues Raised in the Proceedings in the

above Entitled Case for hearing on the 27th day of December, 1999, at 9:00 a.m. in

Department V of District Court.

DATED this __ )] day of November, 1999,

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

DY

DAYVID J. FIGL
Deputy S‘pre};ial blic Defegder
State Bar No. 004264
A 309 South Third Strest, Fourth Floor
- P.O. Box 552316
Las Vegas, NV B91556
Attorneys for Defendant
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POINTS AND AUTHORITIES
With regard to all of the foregoing, Defendant Johnsoh relies upon the Fourth, Fifth,
SixtH, Eighth and Fourteenth Amendments of the United States Constitution (see e.g.,
McKoy v. North_Carolina, 494 U.S. __ (1990); Maynard v. Cartwright, 46 U.S. 356
(1988); Johnson v. Mississippi, 486 U.S. 578 (1988); Mills v. Maryland, 486 U.5. 367

(1988); Hitchcock v, Dugger, 481 U.S. 393 (1987}; Gray v. Mississippi, 481 U.S. 468
(1987): Batsan v. Kentucky, 476 U.S. 79 (1986); Tumer v. Murray, 476 U.S. 28 (1986);

Caldwaell v, Mississippi, 472 U.S. 320 (1985); Frances_v. Franklin, 471 U.S. 307 {1985);
Eddings v. Oklahoma, 455 U.S. 104 (1982); Godfrey v. Georgia, 446 U.S. 420 (19280);
Beck v. Alabama, 447 U.S. 625 {1980); Green v. Georgia, 442 U.S. 95 (1979); Lockett
v. Ohio, 438 U.S. 586 {1978); Bell v. Ohio, 438 U.S. 637 (1978); Gardner v. Florida, 430
U.S. 349 (1977): Gregg v. Georgia, 428 U.S. 1563 {1976); Furman v. Georgia, 408 U.S.
328 (1972); Witherspoon v. lllinois, 391 U.S. 510 (1968); Article 1, Sections 3, 6, 8 and

18 of the Nevada Constitution, and other implacable laws. Defendant Johnson asserts

all applicable grounds with regard to each and every maotion, objection, axemption, request
and other application made in trial of this case. He does not waive any ground.

Defendant Johnson also continues to assert all of those grounds already asserted

in pleadings previously filed with this Court.
Defendant Johnson asserts a continuing objection throughout trial with regard to

all matters upon which the court has ruled adverse to him in response to his pre-trial

motions.

DATED this 2 2 day of November, 1999.

PHILIP J. KOHN
CIAL PUBLIC DEFENDER

YW/l

‘,DAYVID 4/ FIGLER v
Deputy Specidl Public Defender
State Bar No. 004264
309 South Third Street, Fourth Floor
Las Vegas, NV 82155
Attorneys for Defendant
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PHILIP J. KOKN

SPECIAL PUBLIC DEFENDER L T
State Bar No. 000556 TS, W10t o
JOSEPH S. SCISCENTO
State Bar No. 004380 D
DAYVID J. FIGLER e A
State Bar No. 004264 CLERK
309 South Third Street

P. O. Box 5523186

Las Vegas, NV 89165

(702) 455-6265

Attorneys for Defendant
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DISTRICT COURT
CLARK COUNTY, NEVADA

LR &

THE STATE OF NEVADA,

Plaintiff, CASE NO: C15631b4

DEPT. NO: V
VS.

DONTE JOHNSON, aka
John White, ID # 1686283,

Defendant.

e e i e e gt i Pyt et e S

25
%' 2‘7)#)zmd!or capital punishment in general.
%
a8 —Q This motion is made and based upon the attached Points and Authorities, all
-

. )
S
e

MOTION TO PROHIBIT THE USE OF PEREMPTORY
CHALLENGES TO EXCLUDE JURORS WHO EXPRESS
CONCERNS ABOUT CAPITAL PUNISHMENT

Date of Hearing: 12/27/99
Time of Hearing: 9:00 a.m.

COMES NOW, Defendant DONTE JOHNSON, by and through his attorneys, PHILIP
J. KOHN, Special Public Defender, JOSEPH S. SCISCENTO and DAYVID J. FIGLER,
Deputy Special Public Defenders, and hereby respectfully moves this Honorable Court for
an order prohibiting the State from excluding, through the use of peremptory challenges,

all prospective jurors who express concerns over the imposition of the death penalty
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pleadings and papers on file herein, and any oral argument this Court may deem

necessary.
DATED this 21 day of November, 1999.

PHILIP J, KOHN
SPECIAL PUBLIC DEFENDER

DAYVID J. MGLER 174

Deputy Special Public Defender
State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 552316

Las Vegas, NV 89155

Attorneys for Defendant

NOTICE OF MOTION
TO: STATE OF NEVADA, Plaintiff; and
TO: STEWART L. BELL, District Attorney, Attorney for Plaintiff
YOU WILL PLEASE TAKE NOTICE that the undersigned will bring on the above and
foregoing Motion to Prohibit the Use of Peremptory Challenges to Exclude Jurors who
Express Concerns About Capital Punishment on the 27th day of December, 1999, at the

hour of 9:00 a.m., in Department No. V of the above-entitled Court, or as soon thereatter

as counsel may be heard.

DATED this Z! day of November, 1999,

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

VID J.RIGLER ¢/
_ eputy Special Public Defender
) State Bar No. 004264
309 South Third Street, Fourth Floor
P.O. Box 552316
Las Vegas, NV 89155
Attorneys for Defendant
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POINTS & AUTHORITIES

Under present Nevada law, a defendant convicted of First Degree Murder with
specifications may be punished by execution. With the State's decision to impose the
death penalty, however, goes the enhanced responsibility on the State to ensure that the
constitutional rights of capital defendants are meticulously reserved. For as the United
States Supreme Court noted in Woodson vs. North Carolina, 428 U.S, 280 (19786}, the
fact that there is a qualitative difference‘ between the penalty of death and a term of
imprisonment, "there is a corresponding difference in the need for reliability in the
determination that death is the appropriate punishment in a spsecific case.” Id. at 305.
When death is a possible penalty, all constitutiona! safeguards should be scrupuiously
observed. Keeton vs. Garrison, 5678 F. Supp. 1164, 1167 (W.D.N.C. 1984)

One area which has been subjected to constitutional scrutiny since the Supreme

Court decision in Witherspoon vs. lilinois, 381 U.S. 510 {1968}, has been the means by

which a capital jury is selected. The composition of the capital jury is crucial to the
fairness of the death penalty. - The systematic exclusion of jurors who express opposition
to the death penalty implicates a number of constitutional rights, including the Fifth and
Fourteanth Amendment inherent in the Sixth and Eighth Amendment guarantees.

One of the most effective means by which the State can exclude "death scrupled”
jurors has been through the use of peremptory challenges. .The essential nature of the
peremptory challenge is that it is one exercised without a reason stated, without inquiry,
and without being subject to the court's control, Swain vs. Alabama, 380 U.S, 202, 220
(1964); State vs. Thompson, 68 Ariz. 386; 208 P.2d 1037 {1949); Lewis vs. United
States, 146, U.S. 370, 378 (1892). While challenges for cause permit rejection of jurors
on a narrowly specified, provable and legally cognizable basis of partiality, the peremptory
challenge permits rejection for‘é real or imagined partiality that is less easily designated
or demonstrable. Swain, supra, at 220; Hayes vs. Missouri, 120 U.S. 68, 70 (1887).

The use of peremptory challenges by the prosecution to select a jury which does

not oppose and may even favor the death penalty is a common practice. The United

3
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1 || States Supreme Court in Gray vs. Mississippi, 481 U.S. 648 {1987), indicated that: "It
appears that prosecutors often use peremptory challenges” to "remove all venire members

who expressed any degree of hesitation against the death penalty.” Such a tactic permits

T

the State to select what the Supreme Court condemned: a "tribunal organized to return
a verdict of death." Witherspoon, supra, at 521 (footnote omitted}.

The removal of prospective jurors for cause whose opposition to the death psnalty
is so strong that it would prevent or substantially impair performance of their duties as
jurors is permitted, Lockhart vs, McCree, 476 U.S. 162 (1986); State vs. Jenkins, 15
Ohio St.3d 164 (1984). The Supreme Court, however, has ruled out the removal for

ooe -1 &t

10 | cause of potential jurors who merely express general opposition to the death penalty but
11§ who are willing to consider the possibility of its imposition in at least some cases and to
12 | make an impartial decision on the issue of the accused's guilt. Witherspoon, supra, at
13| 5622-532, fn. 21.

14 In Witherspoon, the accused was tried pursuant to a statute which gave the jury
15 || wide discretion in choosing between life imprisonment and the death penalty, and also
16 || permitted the prosecutor to challenge for cause any juror who stated "that he has
17 | conscientious scruples against capital punishment, or that he is opposed to the same.”
18 | The trial court eliminated forty-seven potential jurors because of their opposition to the
19 || death penalty. Of those eliminated, only five stated that they would not vote for the
20 || death penalty under the appropriate facts despite their general opposition to the death
21 {| penalty. According to the Supreme Court, this violated one of the "basic requirements
22 || of procedural fairness *** that the decision whether a man deserves to live or die must

23 || be made on scales that are not deliberately tipped toward death.” Witherspoon, supra,

24 |f at 521-522, fn. 20.

25 The exclusion, by use of-peremptory challenges, of jurors who are not subject to
26 || removal for cause has precisely the same result as that condemned in Witherspoon.
27 | There is more than ons way to select a jury "deliberately tipped toward death," and when

28 | the prosecutor accomplishes indirectly through use of the peremptory challenge the
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precise result prohibited in Witherspoon through the use of challenges for cause, the
constitutional consequences should be the same. L

The State's primary interest in the peremptory challenge--the avoidance of jurors
biased against the State-is similar to the interest protected in Witherspoon. As in
Witherspoon, this interest is fully protected by limiting exclusion in such a way that jurors
may not systematically be removed because of their views on capital punishment on "any
broader basis than inability to follow the faw or abide by their oaths."” Adams vs, Texas,
448 U.S, 38, 48 (1980). Thus, the purpose of the peremptory challenge--attempting "to

obtain a fair and impartial jury to try the case hefore the court,” Swain, supra, at 222--can

be preserved while the accused's right to a fair trial is protected.

The use of peremptory challenges to exclude "scrupled” jurors creates further
unfairness when used in combination with the challenges for cause allowed under
Witherspoon. The prosecution has such an initial advantage in being able to exclude a
substantial number of death penalty opponents for cause before using its first peremptory
challenge. That advantage, designed to protect the State’s interest in enforcing its death
penalty laws, make the jury more death-prone than the general population. It is unlikely
that the defense challenges, even if used exclusively against death penalty advocates, are
adequate to offset this initial bias. Further, the prosecution has a higher duty than the
defense of assuring a fair trial. United States vs. Agurs, 427 U.S. 97, 110-111 (1876);
Berger vs, Unitad States, 295 U.S. 78, 88 (1935). ‘The use of peremptory challenges to
systematically remove jurors solely because of death penalty opposition (not rising to the
w_i_tng_rj_pg__o_n standard) is not justifiable by any State interest in attempting to offset

defense peremptory practices.

At loast one Federal District Court has held that this use of peremptory challenges

violates the Sixth Amendment to the United States Constitution. Brown vs. Rice, 693,

F.Supp. 381 {W.D. N.C. 1988}, While Brown was ultimately reversed in Brown vs.

Dixon, 891 F.2d 490 (C.A.4, 1989), only one federal circuit has considered this issue so

far. Thus, the State's use of peremptory challenges in this manner ultimately may result

5
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1|j in a reversal of any death sentence once the case is appealed to federal court, This Court
21 should prohibit the State from exercising peremptory chall-enges to "death-qualify” the
3 jury. _

A solution to abuses in the use of peremptory challenges would be for this Court
to restrict the prosecutor’s ability to question prospactive jurors concerning their attitudes
toward the death penalty, Rather than asking whether prospective jurors have
conscientious scruples against the death penalty, prosecutors could be restricted to an

inquiry of whether any venireperson would "under no circumstances . , . follow the

Ao R R - O Y -

instructions of a trial judge and consider fairly the imposition of a sentence of death . . .

10 ." See, Witherspgon, supra; cf. Adams vs. Texas, supra. |f prospective jurors answer

11 | in the negative, no further questioning by the State concerning attitudes on the death

12 || penalty should be permitted. Under the statute and Witherspoon, the juror's general
13 | attitude toward the death penaity is irrelevant to the person's qualification for jury service.

14 Prosecutorial abuse of the peremptory challenge presents very serious constitutional

15 || and ethical concerns, including: the constitutional right to a fair and impartial jury; the
16 || constitutional right to be tried by a group of individuals capable of performing the purpose
17|l and function of a jury; the constitutional right to be free from cruel and unusual
18 | punishment; and the professional responsibility of prosecutors to refrain from using
19 || peremptory challenges to intentionally create juries biased in the State's favor. This Court
i 20 || should adopt the suggested procedure proposed by the defense to ensure that his

21 || constitutional rights under the Sixth Amendment are protected.

22 CONCLUSION
23 WHEREFORE, for the foregoing reasons, Defendant JOHNSON, respectfully moves

; 24 || this Honorabie Court for an order prohibiting the State from excluding, through the use
25 || of peremptory challenges, all prb‘spectivéjurors who exprass concerns over the imposition
26 || of the death penalty.
27 The failure to order this prohibition would violate JOHNSON's rights to due process,

28 || to present a defense, to fair trial, fair and impartial jury, compulsory process,
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confrontation of witnesses against him, effective assmtance of counsel, and against cruel

and unusual punishment under the Fifth, Sixth, Eighth and Fourteenth Amendments to the

¢

United States Constitution and Article | Section 8 of the Nevada Constitution.

DATED this & ! day of November, 1999.

Page:

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

DeJ0 7

DAYVID J. FIGLER

Deputy Special Publlc Defender
State Bar No. 004264

309 South Third Street, Fourth Floor
P.0O. Box 652316

Las Vegas, NV 82155

Attorneys for Defendant
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PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

State Bar Na. 000556 _ . RTITT

JOSEPH S. SCISCENTO LU CR B

State Bar No. 004380 .

DAYVID J. FIGLER e,

State Bar No, 004264 aéLERI" A
0

309 South Third Street
P. O. Box 5562316

Las Vegas, NV 89155
{702} 455-6265
Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

* % ¥ #

THE STATE OF NEVADA,

Plaintiff, CASE NO: C153154

DEPT. NO: V
Vs,

DONTE JOHNSON, aka
John White, ID # 1586283, .

Defondant.

BNONON N ke e e
L A L~ B = T - - S, |

YRS ‘
DEFE / ;

CLARK LOUNTY
NEVADA

Date of Hearing: 12/27/99
Time of Hearing: 9:00 a.m.

MOQTION TO PRECLUDE EVIDENCE OF
ALLEGED CO-CONSPIRATORS STATEMENTS

COMES NOW, the Defendant, DONTE JOHNSON, by and through his attorneys,
PHILIP J. KOHN, Special Public Defender, JOSEPH S. SCISCENTO and DAYVID J.
FIGLER, Deputy Special Public Defenders, and respectfully requests that this Court
prohibit the State from introducing any evidence concerning statements allegedly made
by his alleged co-conspirators that in any way, either expressly or implicitly, involve Mr.
Johnsaon.

This motion is based upon the attached Points and Authorities, all of the papers and

pleadings filed herein, any oral argument on the matter and upon such other and further

1
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evidence as may be adduced by the Court in this matter.

DATED this {2/ ] day of November, 1999.

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

-

0\/5(p GL 7/\ —
DAYVID JYIGLER Ve
Deputy Special Public Defender
State Bar No. 004264
309 South Third Street, Fourth Floor
P.O. Box 552316
© Las Vegas, NV 89155
Attorneys for Defendant

NOTICE OF MOTION
TO: STATE OF NEVADA, Plaintiff; and
TO: STEWART L. BELL, District Attorney, Attorney for Plaintiff
YOU WILL PLEASE TAKE NOTICE that the undersigned will bfing on the above and
foregoing Motion to Preclude Evidence of Alleged Co-Conspirators Statements 6n the
27th day of December, 1999 at the hour of 9:00 a.m., in Depaftment No. V of the above-
entitled Court, or as soon thereafter as counsel may be heard.

DATED this /l] day of November, 1999,

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

ublic Defender
State Bar No. 804264
309 South Third Street, Fourth Floor
P.O. Box 552316
Las Vegas, NV 83155

- Attorneys for Defendant
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POINTS AND AUTHORITIES
ARGUMENT

In its pretrial discovery, the State has provided Mr. Johnson's counsel was
statements made by Mr. Johnson's alleged co-conspirators. These statements could be
used to attempt to implicate Mr. Johnson in criminal conduct. Mr. Johnson respectfully
submits that these statements, and any other statements by his alleged co-conspirators
that implicate him in criminal conduct cannot be introduced as evidence during the
innocence/guilt phase or penalty phase of this trial.

Both the United States Supreme Court and the Nevada Supreme Court have issued
recent decisions concerning admission of alleged co-conspirator statements in joint trials.
Both courts have concluded that statements similar to those at issue here are not
admissible as evidence because the defendant is deprived of his Sixth Amendment right
to confrontation. Although Mr. Johnson is not being tried with his co-defendants, the
reasoning of the Courts in these cases explains why the statements against Mr. Johnson
cannot be used in this trial.

In Gray v. Marvland, 118 S.Ct. 1151, 140 L.Ed.2d 294 {1998), the United States
Supreme Court explained the historical foundation for this argument:

The issue in this case concerns the application of Bruton v.

Unjted States, 391 U.S. 123, 88 S.Ct. 1620, 20 L.Ed.2d
476 {1968). Bruton involved two defendants accused of
participating in the same crime and tried jointly before the
same jury. One of the defendants had confessed. His
confession named and incriminated the other defendant. The
trial judge issusd a limiting instruction, telling the jury that it
should consider the confession as evidence only against the
codefendant who had confessed and not against the
deféndant named in the confession. Bruton held that, despite
the limiting instruction, the Constitution forbids the use of
such a confession in the joint trial,

~

id. at 1153,
The Gray case differed from Bruton because the prosecutors in Gray redacted the

codefendant's confession by substituting for the defendant's name in the confession a

blank space or the word “deletad.” |d. The Supreme Court held that these substitutions

3
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did not make a significant legal difference and that Bruton's protective rule applied. |d.

The introduction of an out-of-court confession by a c-o-r:lefendant at the trial of an
accused violates the accused’s right, protected by the Sixth Amendment, to cross-
examine witnesses. Bruton, 391 U.S. at 137, 88 S.Ct., at 1628. In Richardson v.
Marsh, 481 U.S. 200, 203-04, 107 S.Ct, 1702, 95 L.Ed.2d 176 {1987}, the Supreme
Court limited the Bruton rufe to a small extent by holding that a redacted confession could
be introduced during a joint trial of two defendants where the redacted confession
contained no indicatian that the non-confessing defendant was involved. In Gray, the
Supreme Court limited Richardson by holding that a redacted confession which substitutes
the word “deleted” or a symbol for the non-testifying defendant’s name stili couid not
be introduced.

Bruton, as interpreted by Richardson, holds that certain “powerfully incriminating
extrajudicial statements of a codefendant”-- those naming ancther defendant -- considered
as a class, are so prejudicial that limiting instructions cannat work. Richardson, 481 U.S.,

at 207, 107 S.Ct., at 1707; Bruton, 391 U.S., at 135, 88 S.Ct., at 1627. Unless the

prosecutor wishes to hold separate trials or to use separate juries or to abandon use of

the confession, he must redact the confession to reduce significantly or to eliminate the

special prejudice that the Bruton Court found. Redactions that simply replace a name with
an obvious blank space or a word such as “deleted” or a symbol or other similarly ocbvious
indications of alteration, however, leave statements that, considered as a class, so closely
resembile Bruton's unredacted statements that, in our view, the law must require the same
result.

For one thing, a jury will often react similarly to an unredacted confession and a
confession redacted in this way, for the jury will often realize that the confession refers
specifically to the defendant. This is true even when the State does not blatantly link the
defendant to the deleted name, as it did in this case by asking whether Gray was arrested
on the basis of information in Bell's confession as soon as the officer had finished reading

the redacted statement. Consider a simplified but typical example, a confession that

4
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1|l reads “Bob Smith, along with Sam Jones, robbed the bank.” To replace the words “Sam
Jones” with an obvious blank will not likely fool anyone. A jurcr somewhat familiar with

criminal law would know immediately that the bfank, in the phrase “Bob Smith, along with

W N

{blank}, robbed the bank,” refers to defendant Jones. A juror who does. not know the
law and who therefore wonders to whom the blank might refer need only lift his eyes to
Jones, sitting at counsel tabie, to find what will seem the obvious answer, at least if the
juror hears the judge's instruction not to consider the confession as evidence against

Jones, for that instruction will provide an obvious reason for the blank. A more

aooe 1 v b

sophisticated juror, wondering if the blank refers to someone else, might also wonder
10| how, if it did, the prosecutor could argue the confession is reliable, for the prosecutor,
11| after all, has been arguing that Jones, hot someone else, helped Smith commit the crime.
12 For another thing, the obvious deletion may well call the jurors’ attention specially
13 || to the removed name. By encouraging the jury to speculate about the reference, the
14 || redaction may overemphasize the importance of the confession's accusation--once the
15 || jurors work out the reference. That is why Judge Learned Hand, many years ago, wrote
16 || in a similar instance that blacking out the name of a codefendant not only “would have
17| been futile.... [Tlhere could not have been the slightest doubt as to whose names had
18 | been blacked out,” but “even if there had been, that blacking out itself would have not
19 | only laid the doubt, but underscored the answer.” United States v. Delli Paoli, 229 F.2d
20 319, 321 (C.A.2 1956}, aff'd, 352 U.S. 232, 77 S.Ct. 294, 1 L.Ed.2d 278 (1957),
21 | overruled by Bruton v. United States, 391 .S, 123, 88 S.Ct. 1620, 20 L.Ed.2d 476
22 (1968). See élso Malinski v. New York, 324 U.S. 401, 430, 65 S.Ct. 781, 795, 89 L.Ed.
23| 1029 (1945) (Rutledge, J., dissenting) (describing substitution of names in confession
24 | with “X” or "Y" and other similar redactions as “devices ... so obvious as perhaps to
25 | emphasize the identity of those they purported to conceal”).

26 Finally, Bruton's protected statements and statements redacted to leave a blank or
27 Il some other similarly obvious alteration, function the same way grammatically. They are

28 || directly accusatory, Evans' statement in Bruton used a proper name to point explicitly to
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an accused defendant. And Bruton held that the “powerfully incriminating” effect of what
Justice Stewart cailed “an out-of-court accusation,” 391 U.é., at 138, 88 S.Ct., at 1629
(Stewart, J., concurring}, creates a special, and vital, néed for cross-examination -- a need
that would be immediately obvious had the codefendant pointed directly to the defendant
in the courtroom itself. The blank space in an obviously redacted confession also points
directiy to the defendant, and it accuses the defendant in a manner similar to Evans' use
of Bruton's name or to a testifying codefendant’s accusatory finger. By way of contrast,
the factual statement at issue in Richardson -- a statement about what others said in the
front seat of a car -- differs from directly accusatory evidence in this respect, for it does
not point directly to a defendant at all. |d. at 1155-56.

The Nevada Supreme Court reached the same conclusion when it denied a petition
for rehearing in Ducksworth v. State, 114 Nev. Adv. Op. 106, 966 P.2d 165 (1998). In
that case, the two Appellants Ducksworth and Martin were each convicted of two counts
of first degree murder with a deadly weapon, and various other charges. During the joint
trial; the State presented evidence through its witnesses that Ducksworth confessed to
his involvement in the murders. Id. at 165. “Ducksworth’s confession implicated Martin,
but [the witnesses] tailored their testimony to avoid any explicit reference to Martin.” |d.
at 166-166. Martin's motion to sever the trials was denied. |d. After the district court
instructed the jury that Ducksworth's statements were to be considersd only with regard
to Ducksworth and not to Martin, the jury returned guilty verdicts on ali counts against
both Ducksworth and Martin. [d. at 166.

On direct appeal, the Nevada Supreme Court reversed Martin's conviction and
remanded for a new trial, citing Bruton v. United States, 381 U.S. 123, 88 S.Ct. 1620,
20 L.Ed.2d 476 (1968), and Stevens v. State, 97 Nev. 443, 634 P.2d 662 (1981). Id.
The court concluded that the district court ébused its discretion in denying Martin's
motion to sever the trial. Ducksworth, 113 Nev. at 795, 942 P.2d at 167 (1997), The
State filed a patition for rehearing, which was the subject of Ducksworth Il. The Nevada

Supreme Court affirmed the reversal. It explained as follows:
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In Bruton, the United States Supreme Court held that in a

joint trial, evidence of an incriminating statement ‘by one

defendant which expressly refers to the other defendant

violates the Confrontation Clause of the Sixth Amendment

and that a limiting instruction to the jury is not sufficient to

osvgrcc%rgg the prejudice. Bruton, 391 U.S. at 127-28, 88
.Ct. 0.

WHEREFORE, the Defendant respectfully requests that the Court grant his motion
in limine and preclude the introduction of any statements of alleged co-conspirators.

DATED thisQ- Z day of Novembar, 1999,

PHILIP J. KOHN

SPECIAL PUBLIC DEFENDER
G/J [)t Q—\/\

DAYVID J. MGLE -

Deputy Special Public Defender

State Bar No. 004264

309 South Third Street, Fourth Floor

P.O. Box 562316

Las Vegas, NV 89155
Attorneys for Defendant .
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0 DISTRICT COURT
CLARK COUNTY, NEVADA
10 LA R B J
11
THE STATE OF NEVADA, )
12 )
Plaintiff, ] CASE NO: C153154
13 ) DEPT. NO: V
V. )
14 ) .
DONTE JOHNSON, aka }
5] John White, ID # 1586283, )
) .
16 Defendant. ;
17
Date of Hearing: 12/27/99
18 Time of Hearing: 9:00 a.m.
. 19 MOTION TO EXCLUDE AUTOPSY PHOTOGRAPHS
20 COMES NOW, the Defendant, DONTE JOHNSON, by and through his attorneys,
21| PHILIP J. KOHN, Special Public Defender, JOSEPH S. SCISCENTO and DAYVID J.
22 FIGLER, Deputy Special Public Defenders, respectfully requests that this Court prohibit the
23 || prosecution from introducing as evidence certain pictures of the deceased taken during
24 || the autopsy, and other gruesome photographs.
25 This motion is based upo?i the attached Points and Authorities, all of the papers and
26 ]| pleadings on file
27
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herein, any oral argument on the matter, and upon such other and further evidence as may
be adduced by the Court in this matter.

DATED this Zﬂ' day of November, 1999.

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

Do P2

. & . .
DAYVID J. MGLE -

Deputy Special Pdblic Defender

State Bar No. 004264

309 South Third Street, Fourth Floor
P.O, Box 5852316

Las Vegas, NV 89155

Attorneys for Defendant

NOTICE OF MOTION
TO: THE STATE OF NEVADA, Plaintiff; and
TO: STEWART L. BELL, District Attorney, Attorney for Plaintiff
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undefsignéd will
bring the foregoing Motion to Exclude Autopsy Photographs on for hearing before the
above-entitled Court on the 27th day of December at the hour of 9:00 a.m., in

Department V, or as soon thereafter as counsel may be heard.

DATED this ’ é day of November, 1999,

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

RN

DAYVID ¥ FIGLER

Deputy Speciaf Public Defender
State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 5523186

Las Vegas, NV 89155

Attorneys for Defendant
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POINTS AND AUTHORITIES

ARGUMENT

The standard to be applied in reviewing the admission of potentially inflammatory

| photographs was recently set forth in Browne v. State, 113 Nev, Ad. Op. 33, 833 P.2d

187 {1997) as “aiding in ascertaining the truth.” There can be no such showing in the
present case that the autopsy photos will assist the jury in ascertaining any truth that was
cannot otherwise be presented to the jury without the same prejudice.

Mr. Johnson objects to the use of any and all autopsy photographs, as well as

investigatory pictures, that are gruesome. As grounds therefore, Mr. Johnson states the

following:
1. Some pictures referenced herein are highly inflammatory.
2. They have little or no probative value in that they cannot serve to eliminate

any issues that will be before the jury.

3. There are several other ways in which the State can enter evidence of the
cause of death, without utilizing the pictures of the deceased’s body.

4. That the post-mortem autopsy is hideous and has absolutely no relationship
to the issues to be presented in this case.

5. The prejudicial impact of the pictures so outweighs the probative value as
to make their use a violation of the Due Process Clause of the Fifth and Fourteenth
Amendments to the United States Constitution, and Article |, Section 8 of the Nevada

Canstitution.

There is no relevant evidence to be presented by introduction of this photographic

K|
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evidence. Accordingly, Mr. Johnson respectfully submits that the evidence must be

excluded.
DATED thisQ- l day of November, 1999.

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

Vol 09

DAYVID JYFIGLER

Deputy Special Public Defender
State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 652316

Las Vegas, NV 891565

Attorneys for Defendant
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DISTRICT COURT
CLARK COUNTY, NEVADA

+ %N E

THE STATE OF NEVADA,

Plaintiff, CASE NO: C153154

DEPT. NO: V
Vs.

DONTE JOHNSCN, aka
John White, ID # 15686283,

Defendant.

Date of Hearing: 12/27/99
Time of Hearing: 9:00 a.m.

MOTION FOR DISCLOSURE OF ANY POSSIBLE BASIS FOR DISQUALIFICATION

OF DISTRICT ATTORNEY

COMES NOW, the Defendant, DONTE JOHNSON, by and through his attorneys,
PHILIP J.. KOHN, Special Public Defender, JOSEPH S. SCISCENTO and DAYVID J.
FIGLER, Deputy Special Public Defenders, and respectfully moves this court to order the
State to disclose any possible pasis for disqualification of District Attorney.

This Motion is made pufsuant to the Fourth, Fifth, Sixth, Eighth and Fourteenth
Amendments to the United States Constitution, Article 1 of the Nevada Constitution, and
_the Nevada Supreme Court Rules to order the Clark County District Attorney to reveal on

t-}‘]:g record any possible basis for his recusal or the recusal of his office in this case as well

1
Page: 1102




SPECIAL PURLIC
DEFENPER

CLANK COUNTY
NEYADA

[y

e e . T ¥ T Y

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

) C

as the attached points and authorities, all of the papers and pleadings herein, any oral

argument on the matter, and upon such other and further evidence as may be adduced

by the Court in this matter.

DATED this fl day of November, 1899,

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

VoDl

DAYVID 4 FIGUFER

Deputy Special Public Defender
State Bar No. 004264

309 South Third Street, Fourth Floor
P.0Q. Box 562316

Las Vegas, NV 89155

Attorneys for Defendant

NOTICE OF MOTION

TO: STATE OF NEVADA, Plaintiff
TO: STEWART L. BELL, District Attorney, Attorney for Plaintiff
YQOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will

L3

bring the foregoing Motion for Disclosure of Any Possible Basis For Disqualification of
District Attorney on for hearing before the above-entitled Court on the 27th day of

December, 1999, at 9:00 a.m., Department V, or as soon thereafter as counsel may be

heard.

DATED this 2 ] day of November, 1999,

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

i) B

DAYVID JCFIGLER {

- Deputy Special Public Defender
State Bar No. 004264
309 South Third Street, Fourth Floor
P.O. Box 5523186
Las Vegas, NV 89155
Attorneys for Defendant
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POINTS AND AUTHORITIES
L.

ARGUMENT

Mr. Johnson has been charged with capital murder. The State has announced its
intention to seek the death penalty. Since this is to be a capital prosecution, exacting
standards must be met to assure that it is fair. “The fundamental respect for humanity
underlying the Eighth Amendment's prohibition against cruel and unusual punishment
gives rise to a special '"need for reliability in the determination that death is the
appropriate punishment”' in any capital case,” Johnson v. Mississippi, 486 U.S. 578,
584 (1988) (quoting Gardner v, Florida, 430 U.S. 349, 363-64 (1977) {quoting Woodson

v. North Carolina, 428 U.S. 280, 305 (1976) (White, J., concurring)).

Mr. Johnson is moving for disclosure of any and all possible bases for the
disqualification of the prosecuting attorney in this case for various reasons. To avoid the
problems that may occur when possible bases for disqualification of the prosecutor are
discovered during or after trial, Mr. Johnson sets forth below the law as it relates to
disqualification. He then suggests certain facts --merely by way of example --that would
require the disqualification of the District Attorney, one of his staff, or the entire cffice,
should the facts be present in this case.

|. GENERAL DISCUSSION OF THE "APPEARANCE OF IMPROPRIETY" STANDARD

It is well settled that a judicial officer must recuse himself whenever his impartiality
might reasonably be questioned because "justice must satisfy the appearance of justice."
Parker v. Connors Steel Co., 855 F.2d 1510 (11th Cir. 1988) {quoting Offutt v. United

States, 348 U.S. 11, 14 (1954} {emphasis supplied); Wallis v. State, 286 So.2d 909 (Ala.

1976) {grounds for disqualification of judge also disqualify district attorney); Sprinkle v,
State, 368 So.2d 554 (Ala.C;rApp. 1978} (test regarding misconduct is not whether
district attorney's conduct had particular effect, but whether it might have had).

A prosecutor has a duty to uphold the dignity of the court and respect its authority,

as well as maintain public confidence in the judicial system and the legal profession. u.s.
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v. State of Alabama, 571 F.Supp. 958 (N.D.Ala.}), aff'd, 762 F.2d. 1021 {11th Cir.

1985). Accord ABA Standards on the Prosecution Function § 3-1.1(d); Adams v. State,
198 So.2d 255 (Ala. 1967) {the primary duties of the office of the District Attorney are

to see that justice is done}.
The role of a public prosecutor has long been recognized as a special one:

The responsibility of a public prosecutor differs from that of the
usual advocate: his duty is to seek justice, not merely to
convict. This special duty exists because: (1) the prosecutor
represents the soversign and therefore should use restraint in
the discretionary exercise of governmental powers, such as in
the selection of cases to prosecute; (2} during the trial, the
prosecutor is not only an advocate but he also may make
decisions normally made by an individual client, and those
affecting the public interest should be fair 1o all; and (3) in our
system of criminal justice the accused is to be given the
benefits of all reasonable doubts.

ABA Code of Professional Responsibility E.C. 7-13 {(1986).

Indeed, as the Supreme Court has held, the prosecutor "is the representative not
of an ordinary party to a controversy, but of a sovereignty whose obligation to govern
impartially is as compelling as its obligation to govern at all; and whose interest, therefore,
in a criminal prosecution is not that it shall win a case, but that justice shall be done.”
Berger v, United States, 295 U.S. 78, 88 (1 935).

That the public prosecutor has a higher code by which to live does not mean,
however, that he is not also governed by the normal rules affecting other members of the
bar. "The Disciplinary Rules embodied in the Code of Professional Responsibility set forth
the minimum level of conduct below which no lawyer can fall without being subject to
disciplinary action and are binding on all lawyers practicing law within the State, including
prosecuting attorneys." State v. Locklear, 241 S.E.2d 65, 69 (N.C. 1978} (emphasis
supplied). The defense attorngy owes a rigorous duty of confidentiality and commitment
to the accused. In contrast, "[pirosecuting attorneys owe honesty and fervor to the State
and fairness to the defendant.” Locklear, 241 S.E.2d at 69 {smphasis supplied).

It is well settled under federal law that the "courts, as well as the bar, have a

responsibility to maintain public confidence in the legal profession. This means that a
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court may disqualify an attorney not only for acting improperly but also for failing to avoid

the appearance of impropriety.” Gas-A-Tron of Arizona v, Union Qil Co. of California, 534

F.2d 1322, 1324-26 {9th Cir. 1976); Richardson v. Hamiltgn International Corp,, 469
F.2d 1382 (1972). Of course, it is error for a court to fail to declare disqualification if the

facts establish that standards of professional conduct have been violated. International
Business Machine Corp. v. Levin, 579 £.2d 271, 279 {(3rd Cir. 1978).

In considering whether a District Attorney should be disqualified, courts have
typically been concerned with responding to any conduct that could erode public
confidence in the judicial system or the legal profession. See, e.g., Woods v. Covington
City Bank, 537 F.2d 804 (5th Cir. 1978); Spragins v. Huber Farm Service, 542 F.Supp.
166, 173 (N.D. Miss. 1982). Consequently "proof of actual wrongdoing is not required."

Norton v. Tallahassee Memorial Hospital, 689 F.2d 938, 941 {11th Cir. 1982); see also
Woods v. Covington City Bank, 537 F.2d 804, 813 (5th Cir. 1878} ("courts have

disqualified attornsys under the appearance of evil doctrine even though the record was
free of any evidence of actual wrongdoing”}).

Rule 179 of the Rules of Professional Conduct emphasizes that a prosecutor has
special responsibilities. Likewise, the Nevada Supreme Court has held that a prosecutor's
primary duty is not to convict but rather to see that justice is done. Williams v. State, 103
Nev. 108, 734 P.2d 700 (1987); Jimenez v. State, 112 Nev. 610, 918 P.2d 687 (1998).

1I. EXAMPLES OF CONDUCT REQUIRING DISQUALIFICATION

Following are but samples of the various considerations that might enter into the
disqualification of a prosecuting attorney, along with representative case law. Of course,
thie should not be considered all-inclusive, and if there are other reasons why the District
Attarney should be disqualified from this case, they should alsa be disclosed.

A. Honesty and ng[nes;_

It is obvious that an attorney should demonstrate candor towards the courts, S.C.R.
Rule 172, and fairness to opposing counsel and the defendant, S.C.R. Rule 173. This

consideration is particularly true of the District Attorney, since it is he who prosecutes

3]
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criminals for violations of the law, and he should therefore not be violating the law

himself. Arant v. State, 167 So. b40 (Ala. 1936).
B. Unethical Conduct

Similarly, the courts have recognized that pronounced unethical conduct on the part
of a public prosecutor must result in his disqualification or removal from office even where
the unethical acts are committed outside the public functions of the office. As one court

has observed:

Here, also, . . . it seems manifest that wrongs that render a
man unfit to hold the office of the district attorney need not be
committed in the immediate performance of, but may arise in
conduct wholly outside, his official duties. There may thus be
revealed defects of character so heinous as to render one
utterly unfit to perform the delicate and important ions of
a district attarney.

Attorney General v. Tufts, 131 N.E. 673, 676 (Mass. 1921) {emphasis supplied); Accord

Brumfield v. Mississippi State B ssoc., 497 So.2d 80O, 807 (Miss. 1986) ("DR 102
. . . specifically prascribes any conduct involving dishonesty . . . or . . . any other conduct

that adversely reflects on his fitness to practice law") {emphasis in originall; Hawaii

Supreme Court v, Bergan, §82 P.2d 814, 818 (Hawaii 1979); Moore, et al. v. Strickling,
33 S.E. 274, 278 (W.Va. 1899) {prosecuting attorney removed from office for persistent
and flagrant immarality).

A prosecuting attorney is disqualified from prosecuting a particular case where

there are charges of illegal conduct arising in that case or one similar, or where the

attorney has engaged in serious misconduct. See, e.g., United States v. Dinitz, 538 F.2d
1214 (5th Cir. 19786) (court within its discretion for refusing to permit participation at

retrial of counsel who engaged in misconduct at first trial).

One specific example of a possible basis for disqualification here would be the
District Attorney's intentional‘“viotation of the constitutional rights of an accused.
"Affirmative misrepresentation of, and deliberate deception by, the prosecutor cannot be
tolerated and must be dealt with severely.” Leonard v. State, 561 So0.2d 1143, 1151
{Ala.Cr.App. 1989).

6
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C. Intentional Racial Discrimination _

If the District Attorney intentionally committed acts of racial discrimination, that
would provide a reason for disqualification. This might arise from the prosecutor’s
intentional discrimination in other trials in removing black persons from jury service. See
Batson_v. Kentucky, 476 U.S. 79 {1986). Under such circumstances, a judicial officer
should be recused "if his impartiality might reasonably be questioned [because] our
system of 'justice must satisfy the appearance of justice.’" Parker v. Connors Steel Co.,
855 F.2d 1510 {11th Cir,1988) (quoting Offutt v. United States, 348 U.S. 11, 14
{1954)).

Another basis for disqualification of a District Attorney is when he exhibits
discrimination in the selection of the defendants whose cases are prosecuted as death
penalty rather than life imprisonment cases. Where the District Attorney chooses
disproportionately to seek the execution of black persons, or those who kill white persons,

he exhibits discrimination in violation of the Eighth and Fourteenth Amendmants {o the

Constitution. McCleskey v. Kemp, 481 U.S. 279 (1987),

A prosecutor's racial bias can infect a multitude of aspects of the cass, including
the various discretionary decisions inherent in every stage of a capital prosecution.

Neither may a District Attorney prosecute a case where he is so biased against the
accused that the accused is "denied . . . the possibility of a fair-minded exercise of the

prosecutor's discretion.” Ganger v, Peyton, 379 F.2d 709, 712 {(4th Cir, 1967). Where

the prosecutor is less concerned with justice and the fair administration of a trial than he
is with his professional reputation, his need for a boost in any forthcoming election, gee,
e.q,, Delaney v. United States, 199 F.2d 107, 115 (1st Cir. 1952) (condemning trial
infected by prosecutor’s electoral concerns), or the accusations of unethical and illegal

conduct surrounding him, the pl'rosecutor must disqualify himself.

D. Potential Role as Witness in the Case

Where one member of the staff of the District Attorney's office could reasonably

be called as a witness in a case, this may require recusal of the entire staff. S.C.R. Rule

7
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178; see, e.q., Waldrop v. State, 424 So.2d 1345 (Ala. 1983} (reversible error for

prosecutor to be main witness against defendant on statements issue); Tarver (Bobby} v.
State, 492 So.2d 328 (Ala.Cr.App 19886) (reversal required where prosecutor testified and
gave opening and closing arguments); Gilchrist v, State, 466 So.2d 991 (Ala. 1985);
Pease v, District Court, 708 P.2d 800, 802-03 {Col. 1985); Peaple v. Conner, 666 P.2d
5, 7-9 (Cal. 1983); State v. Donahue, 315 So.2d 329 (La. 1975); Zeidler v. State, 206

N.W. 872 (Wis. 1926); see also United States v. Pepe, 247 F.2d 838, 844 (2nd Cir,
1957); People v. Janes, 486 N.E.2d 317 (Il.App. 1985).

The List of Considerati is not Al-Inclusiv

This brief summary of certain cases serves only to put the District Attorney on

notice concerning certain potential biases that could result in his disqualification. Itis |-

offered merely by way of illustration of the possible bases for which a prosecutor should
be recused. Any other bases for disqualification that are within the knowledge of the
prosecutor in this case should also be disclosed, .

). THE PROSECUTOR'S DUTY OF DISCLOSURE

It is up to the prosecutor to disclose such facts as might support a reasonable
inference .that he be disqualified. S.C.R. Rule 179(4). In any instance, "[wlhere a
potential issue regarding disqualification exists, the prosecution shares equally with the
defendant the duty of bringing the matter to the attention of the trial court.” Gray v.

State, 469 So.2d 1252, 1255 {Miss. 1985); see also Gilchrist v. State, 466 So.2d 991

(Ala. 1985) (duty of prosecutor to bring before court potential need to testify, in order
that, if necessary, withdrawal be granted); Unitéd States v. Columbia Broadcasting, 497
F.2d 107, 109 {5th Cir. 1974) {"The protection of the integrity and dignity of the judicial
pracess from any hint or appearance of bias is the palladium of our judicial system."); ¢f.
Pope v, State, 345 S.E.2d 83‘1\, 847 (Ga. 1986); United States v. Murphy, 768 F.2d
1518, 1537 (7th Cir. 1985); SCA Servigaes v. Morgan, 557 F.2d 110, 117 (7th Cir.

1977): United States v, Amerine, 411 F.2d 1130, 1134 (6th Cir. 1969).
i1
8
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CONCLUSION
Therefore, Mr. Johnson requests that District Attornay Stewart Bell, Prosecuting
Attorneys Gary Guymon and Robert Daskas and other members of the Clark County
prosecutorial agency identify all possible bases for their disqualification to Mr. Johnson
so that he may make a knowing and intelligent decision about bases for disqualification:
Although a judge may accept a waiver of disqualification .
the waiver may be accepted [only if] it is preceded by a full
disclosure on the record of the basis of the disqualification.
United States v. Murphy, 768 F.2d at 1637 (regarding recusal of judges).
Indeed, with any issue:
Waivers of constitutional rights not only must be veluntary but
must be knowing, intelligent acts done with sufficient
awareness of the relevant circumstances and likely
consequences.
Brady v. United States, 397 U.S. 742, 748 (1970); accord United States v. Tucker, 404
U.S. 443 (1972); Bovkin v. Alabama, 395 U.S. 238, 243-44 {1969} ("with a full Under-
standing of what [it] connotes and its consequences”); McCarthy v, United States, 394

U.S. 469, 465 (1969); Burgett v. Texas, 389 U.S. 109 (1967).

Wherefore, Donte Johnson respectfully moves that the District Attorney consider
every possible basis for disqualification and disclose such facts as may raise any inference
of bias or prejudgment so that the Defendant may determine whether to seek the

disqualification of the District Attorney.

DATED this 2! day of November, 1999,

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

N

YVID J7 FIGLER ¢-’f
Deputy Special Public Defender
State Bar No. 004264
309 South Third Street, Fourth Floor
P.O. Box 552316
Las Vegas, NV 891556
Attorneys for Defendant
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DISTRICT COURT
CLARK COUNTY, NEVADA

L2 2K ]

THE STATE OF NEVADA,

Plaintiff, CASE NO: C153154

DEPT. NO: V

Q%embers characterizations and opinions about the crime, the defendant, and/or the

VS,

DONTE JOHNSON, aka
John White, ID # 1686283,

Defendant.

Date of Hearing: 12/27/99
Time of Hearing: 9:00 a.m.

DONTE JOHNSON’S MOTION IN LIMINE
TO PRECLUDE THE INTRODUCTION OF VICTIM IMPACT EVIDENCE

COMES NOW, the Defendant, DONTE JOHNSON, by and through his attorneys,
PHILIP J.. KOHN, Special Public Defender, JOSEPH S. SCISCENTO and DAYVID J.

FIGLER, Deputy Special Public Defenders, and respectfully moves this Honorable Court

to preclude the introduction of victim impact evidence pertaining to victim family

aﬁrc@r(ate sentence.

90 ‘%his motion is based upon the Due Process and Equal Protection Clauses of the
(N)evada and United States Constitutions, the attached Memorandum of Points and
~r

N

W

1
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Authorities, all of the papers and pleadings on file herein, any oral argument on the

matter, and upon such other and further evidence as may be adduced by the Court in this

matter.

TO:
TO:

DATED this L Z day of November, 1989,

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

el Lo

BAYVID J. FIGEER

Deputy Specialf Public ender
State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 552316

Las Vegas, NV 89155

Attorneys for Defendant

NOTICE OF MOTION
STATE OF NEVADA, Plaintiff |
STEWART L. BELL, District Attorney, Attorney for Plaintiff
YOU. AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will

bring the foregoing Motion to Preclude the Introduction of Victim Impact Evidence

Pertaining to Victim Family Members' Characterizations and Opinions About the Crime,

the Defendant, and/or the Appropriate Sentence on for hearing before the above-entitied

Court on the 27th day of December, 1999, at 9:00 a.m., Department V, or as soon thereafter

as counsel may be heard.

DATED this day of November, 1999,

PHILIP J. KOHN
SPEC!AL PUBLIC ?7FENDER

DAYVia J. FIGLE

Deput Spectal Public Defender
State ar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 552316

Las Vegas, NV 89155

Attorneys for Defendant

2
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POINTS AND AUTHORITIES
I
ARGUMENT

The Defendant herein is charged with first degree murder and related offenses in

the above-captioned matter. The prosecution has filed a Notice of Intent to Seek the
Death Penalty.

in Booth v. Maryland, 482 U.S. 496 {1987), the United States Supreme Court
addressed the admissibility of two distinct forms of victim impact evidence:

A, Evidence directly relating to the personal character of the
victim and the impact of the victim's death on the family; and

B. Evidence pertaining to the victim's family members'
characterizations and opinions about the crime, the defendant,
and the appropriate sentence,

Both forms of victim impact evidence were held to be inadmissible. In Payne v.
Tennessee, 501 U.S. 808, 115 L. Ed. 2d 720, 111 S. Ct. 2597, (1991}, the High'Court
held that the Eighth Amendment erects no per se bar to the admission of evidence directly
relating to the characteristics of the victim in the impact of the victim's death on the
victim's family. The Payne Court, however, explicitly did not address the admission of
evidence pertaining to the victim's family members' characterizations and opinions about
the crime, the defendant, and the appropriate sentence as no evidence of that type was
at issue in the case.

Thus, to the extent that Booth was not overruled by Payne, the introduction of

evidence pertaining to the victim's family members’ characterizations concerning the
crime, the defendant, and the appropriate sentence romains unconstitutional as a violation
of the Eighth Amendment.

Furthermore, the introciiiction of evidence of the victim's family members’
characterizations and opinions about the crime, the defendant, and the appropriate
sentence would be so prejudicial and inflammatory as to render the sentencing

proceedings fundamentally unfair and crate an impermissible risk that the sentencing

3
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decision would be made in an arbitrary and capricious manner,

Justice O'Connor, in her concurring opinion in Payne recognized that evidence
which is unduly inflammatory may "so infect[s] the sentencing proceedings as to render
it fundamentally unfair” and require the defendant to "seek appropriate relief under the
Due Process Clause of the Fourteenth Amendment." ld. at 2612, 115 L. Ed. 2d at 740.

in Payne, supra, that Court noted that the traditional guard against the introduction
of inflammatory evidence is in the trial judge’s authority and responsibility to control the
proceeds in a manner consistent with due process. Accordingly, it is incumbent upon the
trial court to carefully limit the substance of victim impact evidence only to that which
specifically has been held constitutional under the Payne decision.

Il.
CONCLUSION

For the above stated reasons it is respectfully requested that this Court enter an

Order precluding the introduction of victim impact svidence partaining to victim family

members’ characterizations and opinions about the crime, the defendant, and/or the

appropriate sentence.

DATED this 7 l day of November, 1999.

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

PFAYVIDY'FIGLER F
Deputy Specidl Public Defender

State Bar No. 004264

309 South Third Street, Fourth Floor
P.0. Box 552316

l.as Vegas, NV 89155
Altorneys for Defendant

By
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DISTRICT COURT
CLARK COUNTY, NEVADA

W

THE STATE OF NEVADA,

Plaintiff, CASE NO: C153154

DEPT. NO: V
vs.

DONTE JOHNSON, aka
15| John White, ID # 1586283,

—
M . — — Y "Rt k" e "t "ot e
-

16 Defendant.
17

Date of Hearing: 12/27/99
18 Time of Hearing: 9:00 a.m.

. 19 DEFENDANT’S MOTION TO DISMISS STATE'S NOTICE QF INTENT
TO SEEK DEATH PENALTY BECAUSE NEVADA'S DEATH

20 PENALTY STATUTE IS UNCONSTITUTIONAL
21 COMES NOW, the Defendant, DONTE JOHNSON, by and through his attorneys,

22 I PHILIP J.. KOHN, Special Public Defender, JOSEPH S. SCISCENTO and DAYVID J.
23 || FIGLER, Deputy Special Public Defenders, and respectfully moves this court to dismiss the

24 1| state’s notice of intent to seek death penalty,

25 This motion is based upbn the Eighth Amendment, the Due Process and Equal
,?1} 26 I Protection Clauses of the Nevada and United States Constitut‘lons, the attached

£
o{t\é”l Memorandum of Points and Authaorities, all of the papers and pleadings on file herein, any

& 7% oral argument on the matter, and upon such other and further evidence as may be
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adduced by the Court in this matter.
DATED this Q-q day of November, 1999,

i PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

W Vel |

DAYVID J. FIGLER 7

Deputy Speclal Public Defender
State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 552316

Las Vegas, NV 89165

Attorneys for Defendant
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i1 NOTICE OF MOT

12| TO: STATE OF NEVADA, Plaintiff

13|l TO: STEWART L. BELL, District Attorney, Attorney for Plaintiff

14 YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersignéd will
15 || bring the foregeing Motion to Strike Notice of Intent to Seek Dsath on for hearing before
16 || the above-entitled Court on the 27th day of December, 1999, at 9:00 a.m., Department

17 || V, or as soon thereafter as counsel may be heard.

18 DATED this ) ] day of November, 1299,
19
PHILIP J. KOHN
20 SPECI BLIC DEFENDER

21 o\ At () Py

DAYVID(). FIMER 7

22 . Deputy Special Public Defender
State Bar No. 004264

23 309 South Third Street, Fourth Floor
P.O. Box 552318

24 Las Vegas, NV 891565

.. Attorneys for Defendant

25

26

27

28

SPECIAL PURLIC
DEFENDER

CLARK CONINTY 2

NEVADA
Page: 1116




() )

1 POINTS AND AUTHORITIES .
2 I
3 ARGUNENT
4 “Under contemporary standards of decency, death is viewed as
an inappropriate punishment for a substantial portion of
5 convicted first-degree murderers.”
6 | Woodson_ v, North Carolina, 428 U.S. 280, 296, 96 S.Ct, 2978, 2987, 49 L.Ed.2d 944
. (19786).
8 Despite this clear statement of the United States Supreme Court, Nevada law
9 || permits imposition of the death penaity for virtually any and all first-degree murderers.

10 || Mr. Johnson contends that the Notice of intent to Seek Death Penalty, which was filed
11 || against him by the State of Nevada, must be dismissed because the Nevada death penalty
12 || statutes, and case law interpreting those statutes, does not sufficiently narrow the

13 || number of people eligible for the death penalty, and are therefore uncaonstitutional.

14 Nevada Has More Citizens On Death Bow Capita
Than Any Other State
15
16 It is undisputed that Nevada has more persons on death row per capita than any

17 || other state in this country -by far:

13 [Rank | State 1996 1996 Inmates | Persons on Death
19 Population | on Death Row | Row Per 100,000
20 Residents
21 1. Nevada 1,603,000 81 5.05
2. QOklahoma 3,301,000 133 4.02
22113, Alabama 4,279,000 151 3.62
23 4. Arizona 4,428,000 121 2.73
5, Florida 14,400,000 373 2.59
2410t 8. Texas 19,128,000 438 2.28
95 7. North Carolina 7,323,000 161 2.19
8. South Carolina 3,699,000 68 1.83
26 | 9. Missouri 5,359,000 93 1.73
10. Tennessee 5,320,000 91 1.71
27071, | Pennsylvania 12,056,000 203 1.68
28
SPECIAL 'DRLIC
DEFENLIER
CLARK COUNTY 3
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tii12, Ohio 11,173,000 170 1.52
> 13. Louisiana 4,351,000 63 1.44
14, California 31,878,000 454 42
3] 15. lllinois 11,847,000 161 .35
4 16. Georgia 7,363,000 96 .30
17. Mississippi 57
5
6 The statistics are even more disturbing when a comparison is made of states in the
7 || western United States:
8|/ { Rank { Western 1996 1996 Inmates Persons on Death
9 State Population on Death Row Row Per 100,000
10 Residents
1 1. Nevada 1,603,000 81 5.0b
2. Arizona 4,428,000 121 3.52
1211 3. Idaho 1,189,000 19 1.59
4, California 31,878,000 454 1.42
13(1s. Montana 879,000 6 68
tall | 8. QOregon 3,204,000 20 .62
7. Utah 2,000,000 10 .50
L51[s. New Mexico 1,713,000 3 17
16l LS. Washington 5,633,000 9 .16
10. Colorado 3,823,000 4 .10
17111, Wyoming 481,000 0 0
18
19 The explanation for this great disparity exists in the fact that neither the Nevada

201 statutes defining eligibility for the death penalty nor the case law interpreting these

21 | statutes sufficiently narrows the class of persons eligible for the death penalty.

22 Nevada’s Death Penalty Sche is Established in Chapter 200 of the Nevada
Revised Statutes

23

24 NRS 200.030{1) defines the crime of first degree murder, and NRS 200.030(4)

25 specifies the penalties for first dégree murder. The death penalty is one of four passible
26 punishments for first degree murder.
27 NRS 200.030(4)(a) specifies that a jury may impose a penalty of death, when the

28 jury has found the defendant guilty of first degree murder, if “one or more aggravating
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1| 349 (1910} (first time that the U.S. Supreme Court invalidated a penalty prescribed by

2 || a legislature for a particular offense).

3 By 1947, eight members of the United States Supreme Court considered the law
4 | well established that state criminat penalties must pass muster under federal constitutional
5| standards. Louisiana ex rel. Francis. V. Resweber, 329 U.S, 458 (71947).

6 A foundation for this Motion is the premise that this Court has the discretion,
71| authority, and obligation to examine that part of Nevada's statutory penalty for murder
8 || which imposes a penalty of death, and determine whether that penalty as administered

9 || under Nevada’s statutory scheme, is constitutional under the Eighth and Fourteenth
10 | Amendments to the United States Constitution and Article 1 of the Nevada Constitution.

11 Il Furthermore, because the constitutional prohibition against cruel and unusual punishment

121l is "not a static concept, but one that must be continually re-examined in the light of
13 || contemporary human knowiedge,” Robinson v. Califernia, 370 U.S. 660 (1962), the
14 | Defense urges this Court to not defer to historic rulings of constitutionality by the Nevada
15 | Supreme Court, but rather conduct a fresh appraisal of the validity of this part of
16 | Nevada’s law. “A penalty that was permissible at one time in our. . . history is not
17 {| necessarily permissible today.” Furman v. Georgia, 408 U.S. 238, 329 (1972). “[Sltare
18 [| decisis” should “bow to changing values, and the question of the constitutionality of

19 || capital punishment at a given moment” should always “remain open.” 408 U.S. at 330,

20 Death Penalty Statutory Schemes Must Truly Narrow the Class of Persons
Eligible for the Penalty

21
22 n 1972, the United States Supreme Court declared Georgia’s death penaity

23 || statutory scheme to be unconstitutional. Furman v. Georgia, 408 U.S. 238 {1972). In
24 | Furman, two justices wrote that the death penalty always violated the Eighth
25| Amendment; four justices declar‘ed that the death penalty was not per se unconstitutional
26 | under the Eighth Amendment; and three justices wrote that the death penalty statute in
27 || question in that particular case violated the Eighth Amendment. The precise holding of

28 | Furman is difficult to determine because the justices filed six separate opinions in that
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case.

Four vears later, in Gregg_v. Georgia, the United States Supreme Court upheld
Georgia's revised death penalty statutory scheme. Gregg v. Georgia, 428 U.5. 153
(1976). Greqg is crucial to death penalty law because the Court took the six separate

opinions rendered in Furman and explained precisely what the holding in Furman happened

to be:

While Furman did not hold that the infliction of the death
penalty per se violates the Constitution's ban on cruel and
unusual punishments, it did recognize that the penalty of death
is different in kind from any other punishment imposed under
our system of criminal justice. Because of the uniqueness of
the death penalty, Furman held that it could not be imposed
under sentencing procedures that created a substantial risk that
it would be inflicted in an arbitrary and capricious manner. Mr.
Justice White concluded that “the death penalty is exacted
with great infrequency even for the most atrocious crimes and

. . there is no meaningful basis for distinguishing the few
cases in which it is imposed from the many cases in which it
is not.” 408 U.S. at 313, 92 S.Ct., at 2764 {concurring).
Indeed, the death sentences examined by the Court in Furman
were “cruel and unusual in the same way that being struck by
lightening is cruel and unusual. For, of all the people convicted
of {capital crimes), many just as reprehensible as these, the
petitioners (in Furman were) among a capriciously selected
random handful upon whom the sentence of death has in fact
been imposed. . . . {T)he Eighth and Fourteenth Amendments
cannot tolerate the infliction of a sentence of death under legal
systems that permit this unique penalty to be so wantonly and
so freakishly imposed.” ld., at 309-3i0, 92 S.Ct., at 2762
(Stewart, J., concurring). (FN36). Furman mandates that where
discretion is afforded a sentencing body on a matter so grave
as the determination of whether a human life should be taken
or spared, that discretion must be suitably directed and limited
so as to minimize the risk of wholly arbitrary and capricious
action.

Gregg, 428 U.S. 188-89.

The most important concept in Furman and Gregg is that the sentencing jury’s
discretion must be limited. That discretion must be limited because a sentencing jury “will
have had little, if any, previous éxperience in sentencing,” 428 U.S, at 192, and therefore,
any killing, any murder, may seem horrendous to a group of people not experienced in
evaluating killings. Realistically, the only way that the jury’s discretion can be “limited, "

as clearly required by the Constitution pursuant to Furman and Gregdg, is for aggravating

7
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circumstances to be interpreted in a genuinely restrictive way.

Since 1976, the requirements of Furman and Gregg have provided the chief test for
determining whether state death penalty statutory schemes are constitutional. In Godfrey
v. Georgia, 446 U.S. 420 {1980), the Supreme Court struck down a Georgia death
sentence because the aggravating circumstance was vague and failed to guide a jury in
distinguishing which cases deserved the death penalty. The Court noted that under
Georgia law, "[tlhere is no principled way to distinguish this case, in which the death
penalty was imposed, from the many cases in which it was not.” 446 U.S. at 433.

In Zant v. Stephens, 462 U.S. 862 {1983}, the U.S, Supreme Court reaffirmed that
“an aggravating circumstance must genuinely narrow the class of persans eligible for the
death penalty and must reasonably justify the imposition of a more severe sentence on

the defendant compared to others found guilty of murder.” 462 U.S. at 877.

n summary, Furman and Gregg express concern about the freakish and incaonsistent
imposition of capital punishment. These cases seek t0 make the death penalty less
arbitrary by requiring states to implement carefully drafted statutes that direct the
discretion of juries and limit that discretion in such a way that the majority of murder
cases, where the death penalty is not appropriate, can be identified and separated from
the small minority of murder cases where the death penalty is appropriate.

Nevada's Death Penalty Statutory Scheme, as Adopted by

the Legislature, Is Ungonstitutional Because It Fails to Narrow the
Categories of Persons Eligible for the Penalty

Nevada’s legislature has specified that thirteen “circumstances” may be considered

“aggravating,” and that the existence, beyond a reasonable doubt, of one circumstance

in a particular first degree murder case renders that defendant eligible for the death

penalty.

Even if these thirteen aggravators are applied with the most rastrictive

interpretation possible, they fail to honar the spirit of Eurman and Gregg by not channeling
the jury’s discretion in such a way as to separate “compellingly bad” murder cases from

those that are less offensive. Moreover, it is interesting that the Nevada Legislature

8
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continues to add aggravators to its list, thereby expanding the number of persons eligible
for the death penalty, in spite of the Supreme Court’s admonishments in Furman and
Gregg. See 1995 Nev.St, 2, 138, 1490, 2705; 1997, 1293.

Nevada’s statutory scheme is so arbitrary and “freakish” that it serves no useful
purpose in channeling a jury’s discretion to distinguish the few cases where the penalty
is appropriate from the many cases where the death penalty is not appropriate. Under this
statutory scheme, virtually all people who Kill are eligible for the death penalty. The final
decision regarding who should die and who should live is arbitrary and capricious.

Based on the foregoing, the Defense submits that Nevada’s statutory scheme for
imposing the death penalty is unconstitutional pursuant to Furman and Gregg, and the
Notice of Intent in this case should be dismissed.

Nevada Caselaw Has Affirmatively Expanded the it of the Aggravators

Rendering the Statutory Scheme Unconstitutional

When the United States Supreme Court upheld Georgia's death penalty in Gregg
v. Georgia, the Court relied on Georgia’s statute, which guided and limited a jury’s
discration in imposing the death penalty, and the Supreme Court also relied on the
Supreme Court of Georgia interpreting the aggravators in such a way that the jury’s
discretion was not expanded so as to make the aggravators meaningless. See Gredg v.
Georgia, 428 U.S. 163, 202 (1976). Justice Stewart cited with approval a specific
example of Georgia’'s Supreme Court acting in a very conservative way to maintain the
integrity and restrictiveness of an aggravator’s definition. |d. Based on the reasoning of
Gregg, any analysis of whether Nevada's statutory scheme is constitutional must take
into account how the Nevada Supreme Court has interpreted the aggravators promulgated
by the legislature. To comply with the spirit of Gregg and Furman, the Nevada Supreme
Court must take a restrictive v‘iéw of the aggravators. Unfartunately, as will be shown
in the following pages, the Nevada Supreme Court has ignored Furman and Gregg, and
interpreted the aggravators expansively, thereby rendering the aggravators meaningless

in limiting the scope and applicability of Nevada's death penalty. The interpretations by
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Nevada‘s highest court guarantee that Nevada's death penalty statutory schome does not

accomplish what it was intended to accomplish, and is therefore unconstitutional.

This Court Has Not Used [ts Statutory an erent Authority To

Remove Defendants From Death Row Who Do Not Belong There

In opinions holding that Nevada’s death penalty scheme is constitutional, this Court
has considered the statutory scheme presented by the Nevada Legislature, but has not
reviewed its own opinions which have broadly construed the aggravating circumstances
set forth by the Legislature. See e.q., Colwell v. State, 112 Nev. 807, 218 P.2d 403,
407 (1996); Ybarra v. State, 100 Nev, 167, 174, 679 P.2d 797, 801 (1984). In each
of these cases, this Court has cited to Proffitt v. Florida, 428 U.S. 242 (1976) as support

for its conclusion that the Nevada statutory scheme is constitutional. A review of the

Profiitt decision, however, reveals that Nevada's statutory scheme does not perform the

narrowing function in a constitutional manner.

In Proffitt, the United States Supreme Court concluded that a Florida statute which
provided for eight aggravating circumstances (some of which are similar to the Nevada
aggravating circumstances, but which do not include a “motiveless and randam”
aggravator}, was constitutional, but only because the Florida Supreme Court has
consistently construed the aggravating circumstances in a narrow manner and has not
hesitated to vacate a death sentence when it has determined that the sentence should not
have been imposed. ld. at 262, The United States Supreme Court found it significant
that the Florida Supreme Court had vacated 8 of the 21 death sentences it reviewed prior
to the Praffitt decision. |d.

A review of this Court’s opinions on direct appeal since the enactment of our
current death penalty statute reveals that this Court does hesitate in vacating death
sentences. In fact of this Courts 88 opinions on direct appeal in death penalty cases, this
Court has affirmed the judgment of conviction and sentence of death 79 times. This
Court has used its statutory and inherent authority to vacate the sentence of death and

impose a sentence of life without the possibility of parole only 4 times. In the remaining
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5 cases, this Court remanded the matter for a new penalty hearing where the State was
free to seek the death penalty again. Thus, this Court’s record stands in stark contrast
to that of the Florida Supreme Court -- where the Florida Supreme Court carefully
reviewed the record and assured that the death penalty was appropriate by vacating the
death penalty in 38% of its cases, this Court has mandated a sentence of life without the
possibility of parole in less than 5% of its capital cases on direct appeal.

An overwhelming majority of capital cases are affirmed by this Court on direct

appeal from a judgment of conviction and sentence of death. See Chappeli v. State,

114 Nev. __,  P.2d___ {(Adv. Opn. 148, 12/30/98); Legnard v. State, 114 Nev. __,
___P.2d __ (Adv. Opn. 127, 12/9/98); Thomas v. State, 114 Nev. _ ,  P.2d __
(Adv. Opn. 122, 11/25/98); Middleton v, State, 114 Nev. __, _ P.2d __ (Adv. Opn.
120, 11/25/98); McKenna v. State, 114 Nev. _ ,  P.2d __ (Adv. Opn. 115,
11/25/98); Sherman v. State, 114 Nev, __, 965 P.2d 903 (1998); Bolin v. State, 114

Nev. 503, 960 P.2d 784 (1998); Calambro v. State, 114 Nev. 106, 952 P.2d 946
(1998): Smith v. State, 114 Nev. 33, 953 P.2d 264 (1998} (affirming death penalty
based on conviction for one victim and imposing sentence of life without parole based on
conviction for second victim); Leslia v. State, 114 Nev. 8, 952 P.2d 966 {19908); Nika v.
State, 113 Nev. 1047, 951 P.2d 1047 (1997); Abeyta v. State, 113 Nev. 1070, 944
P.2d 849 (1997); Lisle v. State, 113 Nev. 679, 941 P.2d 459 (1997); Greene v. State,

113 Nev. 157, 931 P.2d 54 (1997); Rippo v. State, 113 Nev. 1239, 846 P.2d 1017
(1997); Williams v. State, 113 Nev. 1008, 945 P.2d 438 (1997), cert. denied, 119 S.Ct.
82 (1998}): Jones v. State, 113 Nev. 454, 937 P.2d 55 (1997); Sonner v. State, 112
Nev.'1328, 930 P.2d 707 (1998); Colwell v. State, 112 Nev. 807, 919 P.2d 403 (1996);
Domingues v, State, 112 Nev. 693, 917 P.2d 1384 (1996); Evans.v. State, 112 Nev.
1172, 926 P.2d 265 (1996), g];r_t_ denied, 117 S.Ct. 1854 (1997); Flanagan and Moore

v. State, 112 Nev. 1409, 930 P.2d 891 (1998), cert. denied, 118 S.Ct. 1534 (1998);
Gutierrez v. State, 112 Nev. 788, 920 P.2d 987 (19986); Doyle v. State, 112 Nev. 879,

921 P.2d 901 (1996); Riker v, State, 111 Nev. 1316, 905 P.2d 706 (1995), cert denied,
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517 U.S. 1194 {19986); McNelton v. State, 111 Nev. 900, 900 P.2d 934 (1995), cert.

denied, 514 U.S. 1038 (1995); Paine v. State, 110 Nev. 609, 877 P.2d 1026 {1994);
Canape_v. State, 109 Nev. 864, 859 P.2d 1023 {1993), cert. denied, 513 U.S. B62

(1994); Libby v. State, 109 Nev. 905, 859 P.2d 1050 (1993}, judgment vacated, 516
U.S. 1037 (1996); Parker v. State, 109 Nev. 383, 849 P.2d 1062 (1993), cert, denied,

512 U.S. 1000 (1993); Echavarria v. State, 108 Nev. 734, 832 P.2d 589 (1992);
Leonard v, State, 108 Nev. 79, 824 P.2d 287 (1992); Redmen v. State, 108 Nev. 227,
828 P.2d 395 {1992), overruled, Alford v, State, 111 Nev. 1409, 806 P.2d 714 (1995);
Powsl| v. State, 108 Nev. 700, 838 P.2d 921 (1992), vacated 511 U.S. 72 {1994);
Riggins v, State, 109 Nev. 178, 808 P.2d 535 {1991}, reversed, 112 §.Ct. 1810 (1992);
Beets v. State, 107 Nev. 957, 821 P.2d 1044 (1991), cert, denied, 506 U.S. 838
{(1992): Kirksey v. Stats, 107 Nev. 499, 814 P.2d 1008 (1991}; Doleman v. State, 107
Nev. 409, 812 P.2d 1287 (1991); Riley v, State, 107 Nev. 220, 808 P.2d 560 (1921);
Emmons v. State, 107 Nev. 53, 807 P.2d 718 (1991); Baal v. State, 106 Nev. 69, 787
P.2d 391 (1980); Jimenez v. State, 106 Nev. 769, 801 P.2d 1366 (1990); DePasquale
v. State, 106 Nev. 843, 803 P.2d 218 {1990); Bennett v. State, 106 Nev. 135, 787
P.2d 797 (1990); Harris v. State, 106 Nev. 667, 799 P.2d 1104 (1990); Elanagan v.
State, 105 Nev. 135, 771 P.2d 588 {1989); Lopez v. State, 106 Nev. 68, 769 P.2d
1276 (1989); Haberstroh v. State, 105 Nev. 739, 782 P.2d 1343 (1989); Pertgen v.

State, 105 Nev. 282, 774 P.2d 429 (1989); Pellegrinj v, Stats, 104 Nev. 625, 764 P.2d
484 (1988); Browning v. State, 104 Nev. 269, 757 P.2d 351 (1988); Bejarano v. State,
104 Nev. 851, 809 P.2d 598 (1988) (unpublished order dismissing appeal), cited in, 106
Nev. 840, 801 P.2d 1388 ({1990); Dawson v. State, 104 Nev. 855, 809 P.2d 601
{1988) {unpublished order dismissing appeal), cited in, 108 Nev. 112, 825 P.2d 593

{1992); Valerio v. State, Docket 19008 {order dismissing appeal, September 6, 1989),
cited in, 112 Nev. 383, 916 P.2d 874 (1996); Collier v. State, 103 Nev. 563, 747 P.2d
225 {1987}, cert. denied, 486 U.S. 1036 (1988); Mazzan v, State, 103 Nev. 69, 733
P.2d 850 (1987); Hogan v. State, 103 Nev. 21, 732 P.2d 422 (1987); Williams v. State,

12
Page: 1126




) )

1|{ 103 Nev. 227, 737 P.2d 508 (1987); Howard v. State, 102 Nev, 672, 729 P.2d 1341
{1988), cert. denied, 484 U.S. 872 (1987); Cavanauah v. State, 102 Nev, 478, 729 P.2d
481 (1986}; Hill v. State, 102 Nev. 377, 724 P.2d 734 (1986}; Thompson v. State, 102
Nev. 348, 721 P.2d 1290 (1986); Ford v. State, 102 Nev. 126, 717 P.2d 27 {1986),
cert. denied, 1986); Crump v. State, 102 Nev. 158, 716 P.2d 1387 {1986), cert. denied,

LT T L S

479 U.S. 871 (1986); Sechrest v. State, 101 Nev. 360, 705 P.2d 626 {1985); Snow v,
State, 101 Nev. 439, 705 P.2d 632 (1985}, cert. denied, 475 U.S. 1031 (1986); Milligan
v. State, 101 Nev. 627, 708 P.2d 289 (1985); Cole v. State, 101 Nev, 585, 707 P.2d
9| 545 (1985); Gallego v. State, 101 Nev, 782, 711 P.2d 856 21986), cert. denied, 479
10l U.S. 871 (1986), sentence vacated, 124 F.2d 1065 (9th Cir. 1997); Rogers v. State, 101
11| Nev. 467, 705 P.2d 664 {1985}, cert. denied, 476 U.S. 1130 {1986); Neuschafer v,
12 || State, 101 Nev. 331, 705 P.2d 609 {1985); McKenna v, State, 101 Nev. 338, 706 P.2d
13|l 814 (1988), cert. denied, 474 U.S. 1093 (1986); McKague v. State, 101 Nev. 327, 705
14 )| P.2d 127 (1985); Farmer v, State, 101 Nev. 419, 705 P.2d 149 (1985}, gert. denied,

N

]

15[ 476 U.S. 1130 (1986); Ybarra v. State, 100 Nev. 167, 679 P.2d 797 (1984}, cert.
16 || denied, 470 U.S. 1009 (1985); Wilson v. State, 99 Nev, 362, 864 P.2d 328 (1983),
171 aff'd on reh‘a, 101 Nev. 452, 705 P.2d 151 {1985); Deutscher v. State, 95 Nev. 669,
18 | 601 P.2d 407 (1979); Bishop v. State, 95 Nev. 511, 597 P.2d 273 (1979).

19 This Court has used its statutory and inherent authority to reduce a death sentence
20 || of a sentence of life without the possibility of parole on direct appeal in only a few cases
21 { during the last twenty years. See Chambers v. State, 113 Nev. 974, 944 P.2d 805
22 || (1997): Haynes v. State, 103 Nev. 309, 739 P.2d 497 (1987); Biondi v. State, 101 Nev.
23| 252, 699 P.2d 1062 {1985); Harvey v. State, 100 Nev. 340, 682 P.2d 1384 (1984).

24| In a few other cases, this Court has vacated and death sentence and remanded the
25 || proceedings for a new penalty hbaring in the district court. See Geary v. State, 112 Nev,
26| 1434, 930 P.2d 719 (1998}, clarified on rehearing, 114 Nev. 100, 962 P.2d 431 (1998)

27 || (remanded for new penalty hearing based upon erroneous jury instructions and other

28 || issues); Lane v. State, 110 Nev, 1156, 881 P.2d 1358 (1994), vacated on rehearing, in
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part, 114 Nev. 299, 956 P.2d 88 (1998) {one aggravator not proven, two others
duplicative, remanded for a new penalty hearing); D/Agostino v. State, 108 Nev. 1001 ,
823 P.2d 283 (1992) (new penalty hearing ordered because state introduced unreliable

evidence by a snitch suggesting that defendant threw two unnamed men off a boat), cert.

denied, 506 U.S. 836 (1992): Lord v. State, 107 Nev. 28, 806 P.2d 548 (1991) (new

penalty hearing ordered for evidentiary reasons); Allen v. State, 99 Nev. 485, 665 P.2d
238 {1983} (based upon fact that jury inadvertently heard evidence linking defendant to
other unrelated criminal activity). In the latter group of cases the State remained free to
seak the death penalty on remand.

Unlike this Georgia and Florida Supreme Courts, this Court has not used its
supervisory power to assure that the death penalty is applied in a truly selective narrow

class of cases.

Failure To Limit Imposition Of The Death Penalty On Children and
Mentally Retarded Adults Further Enhances The Broad Scope of The .

Death Penalty Scheme | ad

Despite repeated requests from persons sentenced to die, the Nevada Supreme
Court has refused to limit the application of the death penalty to adults and mentally
competent defendants. For example, in Domingues v. State, 114 Nev. __ , _ P.2d
(1998}, the Nevada Supreme Court concluded that a defendant who was 16 years old at
the time of his offense could be executed, despite an international treaty that was signed
by the United States which prohibited the execution of children who committed an
offense while under the age of 18, In Hill v. State, 114 Nev. __, 953 P.2d 1077 (1998),
the Nevada Supreme Court concluded that the execution of a mentally retarded defendant
was not cruel and unusual punishment.

Nevada Jurisprudence lies armless Error Analysis to

Consideration by Sentencing Juries of Invalid Aggravating Circumstances:
A Harmless Error Analysis Can Never Be Applied To Decisions To Kill A Defendant

What happens when the Nevada Supreme Court finds that a sentencing jury

improperly considered an aggravating circumstance? [n Witter v. State, 112 Nev. 208,

921 P.2d 886 (1996), the Nevada Supreme Court concluded that the trial court should

i4
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have stricken the “prevention of lawful arrest” aggravator which was subfnitted to the
jury and which the jury found to be a valid aggravator. The Supreme Court then ruled that
the failure to strike the aggravator was harmless error since the remaining four
aggravators, found valid by the jury, outweighed mitigating evidence. The Supremse Court
refused to reverse the death sentence imposed by the jury.

Similarly, in Lane v. State, 110 Nev, 1156, 881 P.2d 1358 (1994}, the Nevada
Supreme Court ruled an aggravator invalid, but applied a harmless error analysis and
concluded that since no mitigating circumstances werse present, the other aggravating
circumstances must have outweighed the possible mitigating circumstances, and the
death sentence imposed by the jury was left undisturbed. See also Leslie v, State, 114
Nev. _, 952 P.2d 968, 976 (1998) ("Because one of the aggravating circumstances
was not supported by substantial evidence and must be vacated, we will reweigh the
remaining aggravating circumstances against the mitigating circumstance--that Leslie had
no significant criminal history. Because the facts supporting the mitigating circumstance
have 'unequal persuasive impact’ when compared with those supporting the aggravating
circumstances, we affirm Leslie's death sentence.”) (citing Witter v, State, 112 Nev. 908,
929, 921 P.2d 886, 900 (1996); Libby v. State, 109 Nev. 905, 859 P.2d 1050, (1993),
overruled on other grounds by Libby v. Nevada, 516 U.S. 1037, 116 S.Ct, 691, 133
L.Ed.2d 650 (19298)).

Witter and Lane represent a remarkable usurpation of the sentencing jury’s
discretion, and these decisions interpret death penalty law in a way that is grossly
unconstitutional. The Supreme Court is saying that the consideration by a jury of certain
aggravating circumstances was improper, but nevertheless harmless. This analysis can
only work if the death penalty must be imposed in every situation where éggravating
circumstances outweigh mitiga:cing circumstances. |f a jury can find that aggravating
circumstances outweigh mitigating circumstances and yet still not impose the death
penalty, then any finding that any aggravator was invalid means the case must be

resubmitted to a new sentencing jury. Because if any possibility exists that one juror may
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change a view that the death penalty is appropriate, then harmless error analysis is
irrelevant. And since Nevada's statute does not require the jury to impose the death
penalty under any circumstance, even when the agaravating circumstances outweigh the
mitigating circumstances, nor is the defendant required to establish any mitigating
circumstances in order to be sentenced to less than death, Bennett v, State, 106 Nev.

135, 787 P.2d 797 (1990), Lane and Witter clearly represent interpretations of Nevada's

death penalty scheme that renders that scheme grossly unconstitutional.

The Cumulative Effect of the Expansion of These Aagravators. is to Render
Nevada's Death Penalty Scheme Arbitrary.

The vagueness of the statutory scheme invites abuse of all vague enactments,
which is arbitrary and capricious enforcement: since every murder can be a capital one,
both charging decisions, and ultimate penalty decisions are likely to be affected by
arbitrary and discriminatory factors, because that discretion is not subjected to any real
standards. As such, Nevada's death penalty scheme fails to narrow the class of gligible
defendants and is impermissibly vague, and is unconstitutional.

Nevada’s Death Penalty Statute is Unconstitutionslly Vague Since it Allows the
Use of Unspecified Non-Statutory Aggravating circumstances.

The defense asserts that use of non-statutory aggravating circumstances violates
the Defendant's rights under the Due Process Clause and the Eighth Amendmant. At trial,
the jury will be instructed that they may consider all of the avidence that was presented
at trial-during either the guilt or penalty phases. The jury is not advised as to what is and
is not appropriate aggravating circumstances.

The defense asserts that the failure to instruct the jury as to what does and does
not constitute aggravating circumstances renders Nevada's death penalty statutes
unconstitutionally vague and re;ults in cruel and unusual punishment.

Additionally, the failure to instruct the jury as to the procedure for considering
non-statutory aggravating circumstances also renders the statute vague. The Nevada

Supreme Court has repeatedly held that the jury must first consider whether there are
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statutory aggravating circumstances present sufficient to outweigh any mitigating
circumstances prior to the consideration of any non-statutory aggravating circumstances.
See e.g., Gallegg v, State, 101 Nev. 782, 791, 711 P.2d 856 (1985) (“If the death
penalty option survives the balancing of aggravating and mitigating circumstances,
Nevada law permits consideration by the sentencing panel of other evidence relavant to
sentence.”) Since the statutes do not provide adequate guidance, the death penalty
charge must be stricken.

The defense asserts that the failings evident in the statutes, and the application of
the statutes, violate the Due Process Clause and the Eighth Amendment.

NRS 200.033 Plainly State at Only the Aggravating Circumstances Set

Forth in The Statute May be Used as Aggravating Circumstance and Evidence

at Trial Shouyld be Restrictad to Those Circumstances.

NRS 200.033 states that “Tha only circumstances by which murder of the first
degree may be aggravated are: ‘the circumstances enumerated therein.'” The Nevada
Supreme Court has held that NRS 200.033 does not mean what it says and shotld be
read in pari materia with NRS 175.552, The Court has held that NRS 175.552 allows
“any other matter which the court deems relevant to sentence” to be admitted during the
penalty hearing. The defense asserts that the Court's holding is contrary to the plain
language of NRS 200.033. He further asserts that the Court's holding violates his right
to Due Process under the United States Constitution,

In addition, the Nevada statute, as interpreted by the Supreme Court, permitting
introduction at the penaity phase of “evidence outside the areas of aggravating
circumstances,” Allen_v. State, 99 Nev. 485, 488, 6656 P.2d 239, 240 (1983}, is
unconstitutionally vague. The Supreme Court has held that “dubious, tenuous” evidence
should not be admitted, |d., and has held that an informer's testimony of an alleged
admission by the defendant th‘é‘t he committed another murder, of which there was no
other evidence, should not be admitted. D'Agostino v. State, 107 Nev. 1001, 823 P.2d
283, 284-285 (1991). Otherwise, the trial court has standardless discretion to admit

“any ... matter which the court deems relevant to sentence, whether or not the evidence

17
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1 || is ordinarily admissible,” NRS 175.552; Allen v. State, supra, 99 Nev. at 488, 665 P.2d
21| at 240, which the jury may then weigh in making its penalty determination.
3 In Stringer v. Blagk, 503 U.S. 222 (1992), the Supreme Court held that aggravating
4| factors used in the jury's determination of the appropriate penalty cannot he
5 || unconstitutionally vague:
6 »Although our precedents do not require the use of aggravating
factors, they have not permitted a State in which aggravating
7 factors are decisive to use factors of vague or imprecise
content. A vague aggravating factor employed for the purpose
8 of determining whether a defendant is eligible for the death
penalty fails 1o channel the sentencer's discretion. A vague
9 aggravating factor used in the weighing process is in a sense
worse, for it creates the risk that the jury will treat the
10 defendant as more deserving of the death penality than he
might otherwise be by relying upon the existence of an illusary
11 circumstance.” |d. at 23l.
12 The vague, standardless and open-ended discretion of the trial court to admit
13 | evidence in the penalty phase resuits in the same violation of due process and of the right
141 to a reliable sentence which arises from a vague aggravating circumstance used to
15 || establish death eligibility. See Maynard v. Cartwright, 486 U.S. 358, 363 (1988). See
16 || alsg Cartwright v. Maynard, 822 F.2d 1477, 1491 (10th Cir. 1987), aff'd, 486 U.S. 356
1711 {1988). Accordingly, the Nevada statute, as interpretad by the Supreme Court, is
18 || unconstitutional, and the death penalty cannot be imposed upon the defendant.
19 The Defendant’s Right to Due Pracess is Violated by the Failure to Requi
the Jury to Specify Which Mitigating Cirgumstances Set Forth in Penalt
20 Phase Jury instructions Were Considered and Hejected Sinc is Deprived
the Defendan Effactive ellate Review.
21
22 The defendant asserts that the failure to require the jury to specify which mitigating
23| circumstances, if any, it considered in his faver violates his right to effective appellate
24 | review. As such his rights under the Due Process Clause and the Eighth Amendment will
251 be violated unless such instructions are given.
26 The defendant further asserts that the failure to require the jury to recite some
271 indication that it has considered the various possible mitigating factors deprives a
28 || defendant of due process and meaningful appellate review. While there is no requirement
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that there be an exhaustive memorialization of the jury's consideration, some
documentation is required.

The due process clause does not require that the sentencing court exhaustively
document its analysis of each mitigating factor as long as a reviewing federal court can
discern from the record that the state court did indeed consider all mitigating evidence
offered by the defendant. Clark v, Ricketts, 958 F.2d 851, 859 {9th Cir. 1991}).

Here, all the jury will be required to state is that they found that "there are no
mitigating circumstances sufficient to outweigh the aggravating circumstance or
circumstances found.” The jury will not be required to state if they considered any
mitigating circumstances. Contrast the lack of any record here with that provided in

Clark.

[tlhe sentencing court acknowledged the existence of evidence
in mitigation concerning Clark's poor work history, poor
haterosexual relations; a drug history; heavy drinking with
acting out; repeated arrests; excessive physical aggression;
sexual promiscuity; suicidal attempts; impulsive behavior with

" rage, blackouts; severe school problems with acting out things;
authority figures; vagrancy and residential instability;
magnitude of amniotic complaints that interfe[rred] with daily
function frequently; pathological lying; lack of friends and close
associates; lack of guilt about exploits and crimes including
lack of insight, correction, lack of insight full corrective
capacity; reckless use with early family indulgence in the use
of guns from age 4; and disintegrated brutalized family life.
Clark, at 858-9.

The defendant asserts that the failure to require the jury to give some specificity
as to the mitigation evidence considered renders Nevada's death penalty statute

unconstitutional. As such, the death penalty cannot be imposed.

Nevada’s D i itutional

Nevada’s Death Penalty Scheme is Unconstitutional Because There is
No Meaningful Distinction Between First Degree Murder and Second Degree Murder.

-~

Despite the conclusion of the United State Supreme Court that not every person
convicted of first degree murder should be eligible to receive the death penalty, in Nevada
it is possible for all persons convicted of murder to be sligible for the ultimate sentence.

This is because under the Nevada statutes, as interpreted by the Nevada Supreme Court,

19
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there is no meaningful distinction between first degree murder and second degree murder.
NRS 200.030 provides, in relevant part, the following:

1. Murder in the first degree is murder which is:
{a) Perpetrated by means of poison, lying in wait, torture
or chitd abuse, or by any other kind of willful, deliberate
and premeditated killing;
(b} Committed in the perpetration or attempted
perpetration of sexual assault, kidnaping, arson, robbery,
burglary, invasion of the home, sexual abuse of a child
or sexual molestation of a child under the age of 14
years; or
{c}) Committed to avoid or prevent the lawful arrest of
any person by a peace officer or to effect the escape of
any person from legal custody.

2. Murder of the second degree is all other Kinds of murder.

NRS 200.010 defines murder as “the unlawful killing of a human being, with malice
aforethought, either express or implied, or caused by a controlled substance which is sold,
given, traded or otherwise made available to a person in violation of chapter 453 of NRS.
The untawful killing may be effected by any of the various means by which death may be
occasioned.” NRS 200.020(1) defines express malice as "that deliberate intention
uniawfully to take away the life of a fellow creature, which is manifested by external
circumstances capable of proof.” NRS 200.020(2) provides that malice shall be implied
“when no considerable provocation appears, or when all the circumstances of the killing
show an abandoned and malignant heart.”

The Nevada Supreme Court has repeatedly concluded that the amount of time a

defendant deliberates is immaterial to the issue of whether he is guilty of first-degree or

second-degree murder. See State v, Millain, 3 Nev. 409 {1867); Beets v, State, 107 Nev,
957, 962, 821 P.2d 1044 (1991); Powell v. State, 108 Nev. 700, 838 P.2d 921 (1992).
As there is no meaningful dis;:fnction between first and second degree murder in this
State, the statutory scheme, as interpreted by the Nevada Supreme Court, does not

sufficiently narrow the class of persons eligible for the death penalty.

1
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The Death Penalty is Crusl and Unusual Punishment in all Clrcumstances and
is Prohibited by the Eighth Amendment to the United States Constitution.

The defendant recognizes, of course, that the United States Supreme Court has
repeatedly upheld the general constitutionality of the death penaity, as has the Nevada
Supreme Court. However, given the fact that the Supreme Court's present adherence to
the doctrine of stare decisis has become increasingly tenuous, see Walton v. Arizona, 497
U.S. 639, 670 {1990} (Scalia, J., concurring), the defendant asserts and preserves the
argument that the death penaity is in all circumstances a cruel and unusual punishment
under the Eight Amendment.

The fatal constitutional infirmity in the punishment of death is that it treats
"members of the human race as nonhumans, as objects to be toyed with and discarded.
[it is] thus inconsistent with the fundamental premise of the [Cruel and Unusual
Punishments] Clause that even the vilest criminal remains a human being possessad of
common human dignity.” As such, it is a penalty that "subjects the individual to-a fate
forbidden by the principle of civilized treatment guaranteed by the [Clause].” [ therefore
would hold, on that ground alone, that death is today a cruel and unusual punishment
prohibited by the Clause. "Justice of this kind is obviously no less shacking than the
crime itself, and the new "official' murder, far from offering redress for the offense
committed against society adds instead a second defilement to the first." Greag_v.
Georgia, 428 U.S. 153, 230-31, 49 L.Ed.2d 859, 96 S.Ct. 2908 (1976) (dissenting
opinion) (citations and footnote omitted.}

The defendant asserts that under modern, evolving standards of decency, it is cruel
and unusual punishment for the government to kill its own citizens.

The Death Penalty is Unconstitutional Unde icle One of the
C itutio i rohibijt ual Or Unusual Punis

Article 1, Section 6 of the Nevada Constitution differs from the Eighth Amendment
to the United States Constitution in that the operative phrase is written in the disjunctive

rather than the conjunctive. Section 6 states that "nor shall cruel or unusual punishment

21
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be inflicted" whils the Eighth Amendment to the United States Canstitution merely
prohibits the infliction of punishment which is both “cruel and unusual.” Therefore,
Article 1, Section 6 offers greater protection than does the Eighth Amendment. “Under
this provision, if the punishment is either cruel or unusual, it is prohibited.” Mickle v.
Henrichs, 262 F. 687, 687 {D.Nev. 1918).

The defendant asserts that while the killing of its own citizens is unfortunately not
*unusual” in America, it is undeniably “cruel.” Therefore, under the Nevada Constitution,

a sentence of death is unconstitutional.
' CONCLUSION

For the reasons set forth in this motion, the defendant asserts that Nevada’'s death
penalty statutory scheme is unconstitutional, and he asks this Honorable Caourt to strike
the Notice of Intent to Seek the Death Penalty filed by the State.

DATED this Q4l day of November, 1999.

PHILIP J. KOHN .
SPECIAL PUBLIC DEFENDER

/N VIR

DAYVID J.HIGLER /
Deputy Spegial Public Defender
State Bar No. 004284
309 South Third Street, Fourth Floor
P.O. Box 652316
Las Vegas, NV 89155
Attorneys for Defendant
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DISTRICT COURT
CLARK COUNTY, NEVADA

LA R R

THE STATE OF NEVADA,

Plaintiff, CASE NO: C163154

DEPT. NO: V
VS,

DONTE JOHNSON, aka
John White, ID # 15686283, -

Defendant.

Date of Hearing: 12/27/99
Time of Hearing: 9:00 a.m.

MOTION TO REOUIRE PROSECUTOR TO STAT
REASONS FOR EXERCISING PEREMPTORY CHALLENGES

COMES NOW, the Defendant, DONTE JOHNSON, by and through his attorneys,
PHILIP J.. KOHN, Special Public Defender, JOSEPH S. SCISCENTO and DAYVID J.
FIGLER, Deputy Special Public Defenders, and respectfully moves this court to order the

prosecutors to state their reasons, on the record, when they exercise pefémptory

challenges during this case.
This motion is based upon the Due Process and Equal Protection Clauses of the
Nevada and United States Constitutions, the attached Memorandum of Points and

Authorities, all of the papers and pleadings on file herein, any oral argument on the

; " .' LT g

gith e 'l {
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matter, and upon such other and further evidence as may be adduced by the Court in this

matter.
DATED this Z‘ | day of November, 1999,
PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER
By ?V\j /%\_'
AYVID J. FIGLER
Deputy Special Public Defender
State Bar No. 004264
309 South Third Street, Fourth Floor
P.0O. Box 552316
Las Vegas, NV 89155
Attorneys for Defendant
NOTICE OF MOTION
TO: STATE OF NEVADA, Pilaintiff

TO: STEWART L. BELL, District Attorney, Attorney for Plaintiff .
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned wil

bring the foregoing Motion to Require Prosecutor to State Reasons for Exercising

Peremptory Challenges on for hearing before the above-entitled Court on the 27th day of

December, 1999, at 9:00 a.m., Department V, or as soon thereafter as counsel may be heard.

DATED this 2 | day of November, 1999

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

By ) ‘L'\
YVID SFIGLER 7 o
Deputy Special Public Defender
State Bar No. 004264
- 309 South Third Street, Fourth Floor
P.O. Box 5652316
Las Vegas, NV 89155
Attorneys for Defendant
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POINTS AND AUTHORITIES |
L
ARGUMENT

A person accused of a criminal offense has a right to a jury drawn from a representative

cross-section of the community. If the State were to utilize its peremptory challenges to
purposefully exclude a cognizable group from the jury, it would engage in discrimination and
thereby deprive the accused of his right to equal protection of law as guaranteed by the Fourth
Amendment to the United States Constitution. Batson v. Kentucky, 476 U.S. 79, 90 L.Ed.2d
69 (1986); J.E.B. v. Alabama exrel. T.B., _ U.S.___, 114 S.Ct. 1419 (1894),

The harm from discriminatory jury selection extends beyond that inflicted on the

accused. Selection procedures that purposefully exclude a cognizable group from juries
undermines public confldence in the fairness of our system of justice. |d. The fact that

“tokens” may be left upon the jury does not insulate the Staté’s action from constitutional
prohibition:

Systematic and affirmative racial exclusion of available Black
jurors by the State which results in only one Black being seated as
a juror is not less constitutionally prohibited than the same
procedure which results in the total exclusion of Blacks. We are
not unmindful that some attorneys may leave a token Black on the
jury after they are assured that there are no more Blacks available
to be seated. This type of practice does not lessen the
unconstitufionality of the State’s initial exclusion of Blacks from the
jury solely because they were blacks.,

Peaple v. Payne, 106 Ill. App.3d 1034, 436 N.E.2d 1046 (1982).

The State may not commit acts of discrimination. The improper use of peremptory
challenges bars a person from jury services just as effectively as de jure or de facto methods
used to restrain or hinder jury service on the basis of race. Any action of the State to exclude
a cognizable group from the jury not only denies the accused's right to equal protection of the
law, but also violates the Defend;a'nt's right to an impartial jury and a fair trial as protected by
the Sixth and Fourteenth Amendments to the United States Constitution, as well as Article 1,

Sections 3 and 8 of the Nevada Constitution.

By way of implementing the rights to a fair trial and to a trial by an impartial jury

3
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composed of a representative cross-section of the community, the Fourteenth Amendment
mandates that the State may not act in an arbitréry, capricious, or irrational manner.
Accordingly, the State may not discriminate or take any action on the basis of race. Cf, Ward
v. Village of Monroeville, 409 U.S. 57 (1972).

Against the constitutional entitlement to equal protection of the law is weighed the
statutory procedure of peremptory challenges. The Constitution does not guarantee a right
to peremptory challenges. By definition, a peremptory challenge does not require an
explanation. In practice, attorsys exercise their peremptory challenges based on only fimited
information concerning the predispositions and hidden biases of jurors. Consequently, the
attorneys rely on stereotypes, intuitions, and unfortunately, common prejudices, in deciding
whether a juror with a given age, race, sex, religion, or ethnic background will act impartially
toward the accused. Accordingly, the Stale's privilege to strike individual jurors through
peremptory challenges, is subject to the commands of the Equal Protection Clause of the
Fourteenth Amendment of the United States Constitution. For example, the Equal Protection
Clause forbids a prosecutor to challenge potential jurors solely on account of their race
gender. Adherence to the belief that unfettered exercise of the peremptory challenge is
ossential to the criminal justice system would make “equal protection” as mandated by the
Constitution, an empty promise.

In order to avoid years of speculation during habeas corpus proceadings concerning
the State’s use of peremptory challenges, and the guesswork that must surely follow when the
prosecutors attempt to remember their justifications, the only equitable action is to require the
I
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prosecutors to make a contemporaneous record of the reasons for their peremptory

«

SPECIAL PUBLIC DEFENDER

AP

/DAYVID' J.fFIGLER *
Deputy Special Public Defender

ar No. 004264

3009 South Third Street, Fourth Floor
P.O. Box 552316

Las Vegas, NV 89155

Attorneys far Defendant

challenges.
DATED this Q— I day of November, 1999.
PHILIP J. KOHN
State
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State Bar No. 004264 CLERK &
309 South Third Street

P. O, Box 552316

Las Vegas, NV 89155

(702) 455-6265

Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

LA R

THE STATE OF NEVADA,

Plaintiff, CASE NO: C153154

DEPT. NO: V
vs.

DONTE JOHNSON, aka
John White, ID # 1686283, -

Defendant,

'

Date of Hearing: 12/27/9¢
Time of Hearing: 9:00 a.m.

MOTION TO BIFURCATE PENALTY PHASE
COMES NOW, the Pstitioner, DONTE JOHNSON, by and through his attorneys,

and respectfully moves this court for an Order bifurcating the penalty phase of his capital
trial in the event that he is found guilty of first-degree murder.
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This motion is based upon the attached points and authorities, all of the papers and
pleadings on file herein, any oral argument on the matter and upon such other and further
evidence as may be adduced by the Court in this matter.

DATED this 29th day of November, 19989,

PHILIP J. KOHN, ESQ.
CLARK COUNTY SPECIAL PUBLIC DEFENDER

By: j:/\w\/ Q%\;
AYVID J. FIGLER, ESQ,

D

Deputy Special Public Defender
State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 552316

Las Vegas, NV 891585

Attorneys for Defendant

NOTICE OF MOTION

TO: THE STATE OF NEVADA, Plaintiff; and

v

TO: STEWART BELL, District Attarney, _
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will
bring the foregoing Motion to Bifurcate Penalty Phase on for hearing before the above-
entitled Court on the 27th day of December, 1299, at the hour of 9:00 a.m., in
Department V, or as soon thereafter as counsel may be heard.
DATED this 29th day of November, 19989,

PHILIP J. KOHN
CLARK COUNTY SPECIAL PUBLIC DEFENDER

PN/

DAYVIDI FIGLER ¢
DEPUTY SPECIAL PUBLIC DEFENDER
NEVADA BAR #4264

.. 309 SOUTH THIRD STREET, 4TH FLOOR
LAS VEGAS, NEVADA 89155-2316
(702) 4565-6265
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POINTS AND AUTHORITIES
ARGUMENT

Defendant respectfully submits that in the even he is convicted of first degree
murder, and in the event the State continues its quest to obtain the death penalty against
him, that the panalty phase of his trial must be bifurcated into an “eligibility” phase and
a “selection” phase.

Under the Nevada death penalty scheme, like the death penalty schemes of other
states, the jury may impose a sentence of death only if it finds at least one aggravating
circumstance and further finds that there are no mitigating circumstances sufficient to
outweigh the aggravating circumstance or circumstances found. NRS 175.5654(3).

Although Defendant believes that it is unconstitutional and a violation of Nevada
statute to introduce “character,” “bad act,” or other evidence suggesting that he is a bad
person that is not relevant to the statutory aggravating circumstances, and although he
has filed a motion to exclude such evidence from the trial, he is aware that such evidence
is often admitted during the penalty phase of a capital trial. See Allen v. State, 99 Nev.
485, 488, 665 P.2d 238, 240 {1983} (citing NRS 175.552(3)). In the event that such
evidence is permitted to be introduced by the prosecutidn in this case, it must not be
heard by the jurors pricr to the time that they determine whether Mr. Johnson is eligible
for the death penalty.

The “aggravating circumstances/mitigating factors” scheme for determining death
eligibility is essential to the process of narrowing the class of defendants who are death
eligible. Arave v, Creech, 507 U.S. 463, 470-74, 113 S.Ct. 1534, 123 L.Ed.2d 188
{1993); Middleton v. State, 114 Nev. Adv. Op. 120, 568 P.2d 296, 314 (1998},
Character evidence must ndt be used to determine whether a defendant is death sligible.
The Nevada Supreme Court "d}& not hold in Allen that evidence outside the purview of
NRS 200.033 could serve to render a defendant death eligible. Only enumerated
aggravating circumstances pursuant to NRS 200.033 can do this.” 1d.

Only after the jury has determined that a defendant is death eligible - after

3
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Petitioner initially recognizes, as he must, that our cases have
distinguished between two different aspects of the capital
sentencing procsss, the eligibility phase and the selection
phase. Tuilaepa v, California, 512 U.S. 267, 971, 114 S.Ct.
2630, 2634, 129 L.Ed.2d 750 {1994). In the eligibility phase,
the jury narrows the class of defendants eligible for the death
penalty, often through consideration of aggravating
circumstances. |d. at 871, 114 S.Ct., at 2634, In the
selection phase, the jury determines whether to impose a death
sentence upon an eligible defendant, Id. at 972, 114 S.Ct. at
2634-26365.

CONCLUSION

“sligibility” phase and a “selection” phase,

DATED this 29th day of November, 1999.

Respectfully submitted,
PHILIP J, KOHN

CLARK COUNTY SPECIAL PUBLIC DEFENDER

. DEPUTY SPECIAL PUBLIC DEFENDER

) State Bar No. 004264
309 S, Third Strest, Fourth Floor
Las Vegas, NV 89101
{702) 455-6265
Attorney for Defendant

4
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considering the statutory aggravating circumstances and mi'figating factors -- may the jury
consider charactar evidence against the defendant. Middleton, 968 P.2d at 314, “At this
final stage, evidence presented pursuant to NRS 175.652(3) can influence the decision
to impose death, but this comes after the narrowing to death eligibility has occurred.” |d.

Support for a bifurcated panalty phase is also found in a recent dacision by the
United Statas Supreme Court. In Buchanan v. Angelone, 522 U.S. 269, 118 S.Ct. 757,
780, 138 L.Ed.2d 702 {1998}, the Court explained as follows:

3

Mr. Johnson respectfully requests that if he is found guilty of first-degree murder,
and if this Court permits the State to introduce character evidence that is not relevant to

the statutory aggravating circumstances, that the penalty phase be bifurcated into an
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11
THE STATE OF NEVADA,

Plaintiff,

12
CASE NO: C153154

13 DEPT. NO: V

VS.

14
DONTE JOHNSON, aka
15 || John White, ID # 15686283,

.

16 Defendant.
17
Date of Hearing: 12/27/99
18 Time of Hearing: 9:00 a.m,
19 MOTION FOR J UESTIONNAIRE
20 COMES NOW, the Defendant, DONTE JOHNSON, by and through his attorneys, and

21 | respectfully requests that this Court, pursuant to the Fourth, Fifth, Sixth, Eighth and Fourteenth
2 | Amendments to the United States Constitution, and Article 1 of the Nevada Constitution, allow
23 || him to submit the attached, proposed jury questionnaire to prospective jurors in time to receive
24 || completed questionnaires at least three weeks prior to trial. This motion is also based upon

25 | the attached points and authorities, all of the papers and pleadings herein, any oral argument
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on the matter, and upon such other and further evidence as may be adduced by the Court in

this matter.

TO:
TO:

foregoing Motlon for Jury Questionnaire on the 27th day of December, 1989 at the hour

of 9:00 a.m., in Department No. V of the above-entitled Court, or as soon thereafter as

counsel may be heard.

) )

Ve
DATED thisﬁ day of November, 1999.

PHILIP J. KOHN, ESQ.
SPECIAL PUBLIC DEFENDER

— -

By:
/ DAYWID J. FIGlgR, ESQ.
Deputy Special Public Defender
State Bar No. 004264
309 South Third Street, Fourth Floor
P.O. Box 552316
Las Vegas, NV 89155
Attorneys for Defendant

NOTICE OF MOTICN
STATE OF NEVADA, Plaintiff; and .
STEWART L. BELL, District Attorney, Attorney for Plaintiff _
YOU WILL PLEASE TAKE NOTICE that the undersigned will bring on the above and

DATED this Z ' day of November, 1999,

PHILIP J. KOHN, ESQ.
SPECIAL PUBLIC DEFENDER

By:

VID ISLER, ESQ,
eputy Special Public Defender
State Bar No. 004264
309 South Third Street, Fourth Floor
P.O. Box 552316
Las Vegas, NV 89155
Attorneys for Defendant

Page: 1147




SPECIAL PURLIC
DEFENDER

CLAIK COUNTY
REVADA

o co | (o

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

) )

POINTS AND AUTHORITIES
ARGUMENT

Mr. Johnson has been charged with capital murder. The State is seeking the death
penalty. Since this is to be a capital prosecution, exacting standards must be met to
assure that it is fair. The fundamental respect for humanity underlying the Eighth
Amendment's prohibition against cruel and unusual punishment gives rise to a special
“need for reliability in the determination that death is the appropriate punishment” in any
capital case. Johnson v. Mississippi, 486 U.S. 578, 584 (1988) {quoting Gardner v,
Florida, 430 U.S. 349, 363-64 {1977) {quoting Woodson v. North Carolina, 428 U.S,
280, 305 (1976} (White, J., concurring)).

If Mr. Johnson is to receive a fair trial, it is vital that the information available to
the prosecution and the defense concerning potential jurors is accurate and thorough.
See, e.g., Coleman v. Kemp, 778 F.2d 1487, 15642 (11th Cir. 1985), gert. denied, 476
U.S. 1164 {1986} (voir dire procedures inadequate to uncover prejudice); Jordan v.
Lippman, 763 F.2d 1266 (11th Cir. 1985) {jury selection procedures must be adequate
to unearth prejudice; failure to expose potential prejudice of .jurors requires reversal of

conviction).

In Nevada, the District Court has discretion to conduct extensive voir dire. NRS
175.031 provides that:
The court shall conduct the initial examination of prospective
jurors, and defendant or his attorney and the district attorney
are entitled to supplement the examination by such further

inquiry as the court deems proper. Any supplemental
gxamination must not be unreasonably restricted. (Emphasis

added)

"In a criminal case any b‘arty to a jury trial has the right to examine prospective

jurors on the voir dire.” Spillers v. State, 84 Nev, 23, 27, 436 P.2d 18 {1968). The

district courts also have the discretion to conduct individual voir dire out of the presence

of other jurors. See Summers v, State, 102 Nev. 185, 199, 718 P.2d 676 (19886).

3
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Where the district court abuses its discretion or prejudice to the defendant result, the
Nevada Supreme Court will reverse for the failure to conduct sequestered voir dire. See
Haynes v. State, 103 Nev. 308, 318, 739 P.2d 497 (1987).

Moreover, because of the axceptional and irrevocable nature of the death penalty,
the Supreme Court held in Turner v. Murray, 476 U.S. 28 (1986) that voir dire must be
especially careful, and that the trial court's refusal to allow certain voir dire quastions
required reversal of the death sentence.

Attachsd to this motion is a proposed juror questionnaire, along with a proposed
latter to the venirepersons, that will elicit background information that may be relevant |
to challenges for cause as well as the intelligent and informed exercise of peremptory
challenges. The questionnaire will provide the parties and the Court with responses that
may alert them to possible relationships, associations or experiences that may be a source
of bias or prejudice and necessitate axcusals for cause under NRS 176.035. It will also
provide information necessary to ensure that no improper bias or prejudice undermines the
Mr. Johnson’s rights to a fair trial or otherwise results in arbitrary or prejudicial imposition
of the death penalty. The questionnaire will also save substantial time that can be
devoted in voir dire to questioning about the extensive and highly prejudicial publicity
regarding this case if it is tried in Clark County.

Mr. Johnsan requests that the questionnaires be sarved at the same time as the
summons, and that jurors be directed to complete the questionnaires within five days and
return them in postage-paid envelopes addressed to the Jury Commissioner.

CONCLUSION
WHEREFORE, Mr. Johnson requests that this Court enter an order granting the

motion and directing that: .

(a)  the attached, proposed juror questionnaire be sent out
with summonses to the venirepersons;

(b)  prospective jurors be provided with postage-paid
envelopes addressed to the Jury Commissioner and be
directed to complete the forms and return them to the

4
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1 Court within five days; and
2
3
{c)  the Clerk make copies of all questionnaires and provide them
4 at the same time to counsel for the State and for Mr. Johnson.
5 .
DATED this Zﬁ day of November, 1999,
0
Respectfully submitted,
7
PHILIP J. KOHN
8 CLARK COUNTY SPECIAL PUBLIC DEFENDER
9 -
10 O Qj/“
11 DAY VID FIGLER, ESQ.
DEPUTY SPECIAL PUBLIC DEFENDER
12 State Bar No. 004264
309 S, Third Street, Fourth Floor
13 Las Vegas, NV 89101
{702) 455-6265
14 Attorney for Defendant
15
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HARDSHIP FORM
| f
This case is expected to last two weeks.

Please answer the following questions:

1. Are you available to serve as a juror on this trial?
Yes No
2. If not, is it because of your employer's pay policy?
Yes No
a. If yes, what is the name of your employer?
b, What is your employer’s policy regarding paying employeas while they are
serving an jury duty? .
3. If you will suffer some other financial or parsonal hardship, serving for this period of

time, piease explain:

Whether or not your hardshipﬂfails within the Navada laws for axcusing someons from jury
duty will be decided by tha court. The court cannot excuse you if your hardship does not |
fall within the statutory guidefines. —

EXHIBIT "A"
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DEMOGRAPHICS

1.

Your fuil name:

a. If you have ever been known by any other name, please so indicate:
2, Your age:
3. Your place of birth:
4. Your parents’ place of birth:
Mother:
Father:
5. Your marital status (married, divorced, single, separated}:
How feng: .
8. Children:
Agas Sex Edycation Qegupation
a.
b.
c.
d.
e,
PLACE OF RESIDENCE
7. In what area of town do you live? (City of township)

How long have you lived in that location?
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8. How long have you lived in the Las Vegas Metropolitan area:

9. What is the highest grade you have completed?

10. Did you attend College or University? If so, please complete the following:

Collega/ Major/
University Year Degree Concentration

11. Have you recelved any other special training or schooling?

If so, explain:

12. What is the education level of your spouse or persen you are living with?

13. Did he/she attend college or univarsity? Graduata school? ______
If either, what was his/her degree and major area of concentration?

14, Has hefshe recsived any special training? if so, please explain:

15. If you have taken coursas or had training in any of the behavioral sciences {e.g.
psychology, saciology, counseling or similar areas), please identify such courses/training

by title and subject matter:
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16. If you have taken courses or had training in any of the legal fields, {i.e. law,
administration of justice, corrections, law enforcement], please identify such
courses/training by title and subject matter:

17. if you have taken courses or had training in any of the medical sciences, and in
particular the medical specialty of psychiatry, please identify such courses/training by
subject matter or title:

OCCUPATIONAL/VOLUNTEER WORK

18. Please state your occupation and relevant duties for tha past ten year beginning with
the most current. If you are retired, provide this information for the ten years preceding

your retirement. Please include volunteer wark. .
Names of Business Datas Your Title Dutias
7
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19. Answer the same questions for your spousa, if applicable:

Hf Names of Business Dates Your Title Duties

20. What are the sex, ages and current occupations of your brothers and sisters?

sSex Age Ocgcupation

21. Have you ever been in business for yourseif? If so, what typae of
business{es}?

22. Have you aver been a supervisor or boss? Yes . .No
What ware your dutias?

MILITARY

23. Have you ever had mifitary experience?

8
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24. If so, indicate branch of service, dates of servige, position/rank held, and duties:

8ranch Dates Position/Rank Duties

25, Have you had combat experience? If so, please explain:

26. Were you ever a member of the military police or shore patrol? Yes
No

27. Waere you ever involved in a military court martial? Yes No
If yos, please describe your role in the proceedings?

PARTICIPATION IN CLUBS, ORGANIZATIONS, COMMUNITY ACTIVITIES

28. Do you belong to any group or organization active in political matters {e.g. Mothers
Against Drunk Drivers, The American Civil Liberties Union, The John Birch sociaty, Amnesty

" International, etc.) ? If yes, please explain:

29. Do you attend raligious servicas? Yes No If yas, how often?

30. Are you active in churgh activities of any kind? Yes Na
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LEGAL SYSTEM

31. Do you have any refatives or close friends who are judges or attorneys? _____ If
ves, please state your relationship to that person(s) and indicate how often you
communicate with them regarding law-related subjects:

32. Do you have any acquaintances who are practicing criminal lawyers? _______ If
ves, please give the names and the relationship you have with them:

33. Do you have any relatives or close friends who are now, or have been in the past,
involved in law enforcamant {police officers, security guard, military police, etc.)?

If yes, please state your relationship to that person(s) and indicate how
often you communicate with them regarding law-related subjects:

34. Do you believe that your relationship with any of the above persons would affact
your ability to be fair and impartial to both sides in this case? _____ __ {f yes, please
explain:

JURY SYSTEM/JUROR ROLE

35, If you have ever been a juror before, plaasa state for each case:

Civil Nature Submitted Did you

or of to Reach a

Year Criminal Case Jury Vardict
Y N
Y N

Y N__

10
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36. Did you find your experience as a juror to be:
Positive Negative

37. If you hava ever been a juror befare, did you talk with the Judge, Prosecutor or
Defense Attorney after returning your verdict?

38. What types of apinians do you have that could affect your judgment in a criminal law
trial?

39. Are you taking any medication regularly that might make it difficult far you to pay
attention or concentrate for long periods of time? __________ If yes, please specify the
medication, the purpose for which you are taking it, and describe its effects upon your

ability to concentrate:

40, Do you have any difficulty with your hearing? _______ If so, might it affect your
performance as a juror? '

41, Do you have a problem with your vision? If yes, please specify the nature
of that difficulty and how it might affect your performance as a juror:

42. Have you or any members of your family ever had, or been treated for, mental
ilness? Yes No If yes, please indicate who had the probiem and state the

type of problam:

1"
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43. Have you or any member of your family ever had a drug or alcohol problem?

Yes No | don't know

If yes, please indicate who had the problem and state the type of problem. (If you cannot
answer the above question with a simple yes or no, please explain:)

CRIME AND VIOLENCE

44. Ingeneral, what are your opinions and feelings about how the ¢riminal justice system
works?

45, Have you or any family member or close friand ever bean arrestad and/or charged
with a crime? If yas, please explain (what happened, when did it happen):

46. If you or any family member or close friend has ever been arrestad and/or charged
with a crime, how has this affected your feelings about the criminal justice system?

47. Have you or any family member or close friend ever been the victim of a crime? '
If yes, please explain (who was the victim, what happened, and when did it

happen):

48. Woas there a conviction?

12
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49. How has this experience affected your feelings about the criminal justice system?

50. Have you or any family member or close friend ever been a witness to a crime? |f
yes, pleasa explain (what type of crime, when did it happen, did you have to testify ina
court proceeding): '

51. Do you own any firearms (guns, rifies}? Yes No
If yes, what type(s)?

52. If you have ever used a weapon for any purpose other than target, skeet shooting
or hunting, please explain:

P AL HABITS, TRAITS, PRACTICES AN CHARACTERISTI(
53. Co you enjoy any of the following:
a. Crossword puzzles Yes No
b. Word games Yes No
c. Logic problems Yes No
13
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54. What are your habbies (if any)?

55. What television news program do you watch?

How often?

§68. What radio stations do you listen to?

57. How many hours per week do you watch TV?

58. What TV shows do you watch?

59. What types of books do you read, and how often?

60. What magazines do you read, and how often?

14
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61. What newspapers do you read, and how often?

et

What part{s) do you read?

a. front page? e. comics?

b. sports? f. local news?
c. editorials? g. other?

d. crime stories?

LEGAL EXPERIENCE

62. Have you had any experience working in any lagal field? ______ If yes, pleasa
explain:

63. Have yau ever testified as a witness in any type of matter in a court of faw?
If yas, please explain?

64. Whather or not you have had any experience with the, what is your opinion of:

4. Dafense Attornays

b. Public Defendars

e. Prosecutors (State)

d. Prosecutors {Faderal)

65. Would you have tendéncy to give more weight or credence to the testimony of a -
police officer simply because he/she is a police officer? Yes No

Why?

15
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66. How do you feel the ¢rime problem is handled in your community?
Adequately Inadequately No opinion

Please explain:

67. Do you belong to a crime prevention group in your neighborhood?
If yes, what is the nature of your participation?

68. Do you believe offenders sametimas do not receive harsh enough sentences?
Yes No

Briafly explain your answer:

69. Have you ever felt that judges are too soft an crime? Yes ______ No
| don’t know ’

Briefly explain your answer:

70. If you had your choice, would you give the police mare or {ass power than they have

now? Yes No
If yes, piease explain:

16
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71. When a defendant is charged with a crime, do you think he shouid have to prove his
innocence? Yes No '

If yes, please explain:

PRE-TRIAL PUBLICITY

Based upon the synopsis of the case attached to this questionnaire:

72. Do you recali hearing or seeing anything about this case prior to today?
Yes No

If yes, dascribe what you saw or heard?

73. How would your prior knowledge of the case affect your ability to sit as an impartial
juror?

74. As a rasult of what you have sean or heard, have you formed any opinion as to the
guilt or innocenca of the defendant{s)? Yas No

ATT|T S REGARDING TH ATH PENALTY

The defandanti(s) in this case has been charged with First Degree Murder. First
Degree Murder is dafined under Nevada law as the willful, deliberate and premeditated
killing of a human being. The.Nevada State Legislature has determined that if a person is
convictad of First Degrea Murder, then a jury must further decide which of three possible
punishmants provided by law, shoutd be imposad. The three passibie punishments are:

A. The death penalty,

17
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B. Life imprisonment without the possibility of pavote
C. Life imprisonment with the possible of parole.

The law requires that whenever the District Attorney seeks death as a possible
punishment for a charge, prospective jurors must be asked to express their views an both
the death penalty and the penalty of life in prison with or without the possibility of parale.
Asking about your views at this time is a routine part of the procedure to be followed in ali
cases in which death is sought as a possible punishment. By asking these questions, the
court is not implying that the defendant is guilty or that you will necessarily need to decide
the penalty in'this case.

This trial will be divided into two phases.

During the first phase the jury will determine if the defendant is guilty or not guilty
of First Dagree Murdar. You will not be concernad with the punishment to ba imposed at
this phase of the trial. If the defendant is found not guilty, or is found guilty of any offense
other than First Degree Murder, the trial will end and you will not be involved In any further
proceedings.

If, after listening to all of the evidenca presented in the first phase, you -and your
fellow jurars should find the defandant guilty of first degraa murder, then under the laws
of the State of Nevada, you would ba involved in a second phase of the trial to determine

if the penalty will:be:
A, Life imprisonmaent with the possibility of parole.
B. Life imprisonment without the possibility of parole.
c. The imposition of the death panalty.

The law in the State of Naevada further states that before the death penalty may be
imposed, a jury must find, beyond a reasonable doubt, that at least one aggravating
circumstance exists. In addition, the jury must also find that thare are not mitigating
circumstances which are sufficient to outweigh the aggravating circumstances which the
jury found to exist,

For your information, Nevada statutes contain a list of circumstances which can b.e
considered as aggravating factors in a First Degree Murder case. If a penalty phase I1s
conducted in this case, you would be instructed on which aggravating circumstances the
prosecution alleges exist in this case and you would have to decide whether or not the
prosecution had proven any aggravating circumstances beyond a reasonable doubt.

18
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Mitigating circumstances include anything in the defendant’s background which
would support an argument against the imposition of death and for a sentence of life
imprisonment with or without the possibility of parale. this can include, but is not limited
to, the defendant’s age, childhood experiences, health, education, mental illness or
intelligence.

in this case life imprisonment with the paossibility of parole is a sentence of life
imprisonmant which provides that a defendant would be eligible for parole after a period of
20 years. This does not mean that he would be paroled after 20 years, but anly that he
would be eligible after that period of time.

Life imprisonment without the possibility of parote means exactly what it says, that
a defendant shall not be eligible for parole.

If you sentence a defendant to death, you must assume that the santence will be
carried out.

Although under cartain circumstances and conditions the State Board of Pardons
commissioners has the power to modify sentences, it does not have the power to commute
a sentence of death or a sentenca of life imprisonment without the possibility of parole 10
a sentence that would allow parole. If selected as a juror, you would not be able to
speculate as to whether the sentence you impose may be changed at a later date.

75. Will asking questions concerning your views about the death penalty and the |

penalty of life in prison with or without the possibility of parole suggest ta you that the
defendant(s) must be guilty? Yes No If ves, please explain:

76. Do you understand that the defendant{s) maintains his innacence, has pled
not guilty, and that the only task you are asked to perform during the first phase of the trial
is to judge guilty or innocence? Yes No

77. Do you understand that the questions that follow must in no way impact upon
your decision regarding guilt or innocence of these defendants? Yes No

78. Do you understand that there may never be a penalty phase in this case, and
that the asking of these quastions is only done to prepare for that possibility?
Yes No

19
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79. Do you belong to any organization that advocates the abolition of the death
penalty? Yes No |f yes, what organization:

'R

80. Do you belong to any organization that advocates the death penalty?
Yes No If yes, what organization:

81. Do you belisve our Il system unduly favors the person accused of the crime,
and if so, how?

82. As a juror, would you fael an obligation to reach a verdict because-that was
the vote of the majority? Yes No

83. How would you fael if the jury you sat on was unabie to reach a verdict?

84. Would you vote a certain way solely because you wanted to see a unanimous
verdict reached in this casa? Yes No

85. Would you say that you are genaratly: (circle one)

a. in favar of the death penalty,
b. generally opposed to it, or,
c. naver thought about it.

-~

86. Do you believe t}'\at you personally could vote to imf)ose the death, if you
balieved that it was warranted in a particular case? Yes No

F
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87. Would you say that you are apen to cansidering all three forms of punishment
in a capital case, depending on the evidence presented at the trail and what you learn about
the defendant in a penalty phase, should you find him guilty of first degree murder? Yes

No :

88. In your present state of mind, can you, if selected as a jurar, consider gqually
all three possible forms of punishment and select the one that you feel is the most
appropriate depending upon the facts and the law? Yes No If no, please
explain:

89. What do you think of the Biblical saying “an eye for an eye™:

90. if you reach a penaity phase in this case, then in determining whether to return
a verdict of: .

a. Life imprisonment with the possibility of parole,
b. Life imprisonment without the possibility of parole,
c. Death

you must consider the defendant’s background, that is mitigating circumstances, such as
the defendant’s health, mental status, age, childhood experiences, education, etc. Do you
feel you would consider those types of factors:

Not surs

Veary much Somewhat . Not al all

91, Do you feel that one convicted of murder in the first degree:

a. Should be sentenced to death without considsration of background
information?

Probably __-. Possibly Never Unsure

Always

Please explain:
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b. Should ba sentenced to life in prison without the possibility of parole

without consideration of background information?

Always Probably Passibly Never Unsure

Please explain:

cC. Should be sentenced to life in prison with the possibility of parole
without consideration of background information?

Always Probably Possibly Never tUnsure

Please explain:

92. OQverall, in considering general issues of punishment, which do you think might
be worse for a defandant:

Death Life in prison without possibility of parole

Pleasa axplain:

93, Do you undarstand that, if the jury votes for death, the sentence will be carried
out and the defendant wiil be put to death? Yes No if no, why not?

94. Do you understand that, if the jury votes for life impriéonmeht without the
possibility of parole the sentence will be carried out and the defendant will spend the rest
of his life in prison? Yes __. __ No If no, why not?

22
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86. Without having heard any evidence in this case, what are your general
] thoughts about the benefit of imposing a death sentence on a person convicted of murder -

d in the first degrae?

96. Without having heard any evidence in this case, what are your general
thoughts about the benefit of imposing a sentence of life without the possibitity of parole |
on a person convicted of murder in the first degree?

|
!
!
i
|
|

97. Without having heard any evidence in this case, what are your general ?
thoughts about the benefit of imposing a santence of life with the possibility of parole on
a parson convicted of murder in the first degree?

-

g98. Do you feel that life in prison without the possibility of paroie is a severe
punishment? Yas No Please expiain:

99. Indicate your opinion of the following statements:

A. If the prosecutor goes to the trouble of bringing someone to trial, the
pearson is probably guilty.

Strongly Agrae . Agree Disagrae

Strongly Disagree No opinion

23 ' ;
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B. A defendant in a criminal trial should be required to prove his or her
innocence,

Strongly Agree Agree Disagree

Strongly Disagree No opinion

C. A person is entitlead to a fair and thorough investigation by law
enforcement officers before he/she is arrasted and charged with a serious
crime,

Yes No No Opinion _________

100. If you were convicted beyond a reasonable doubt that the defendant was
guilty of first degree murder, would you say that:

A. Your beliafs about the death penalty are such that you would ALWAYS
vote for the punishment of life imprisonment and NEVER vote for the death _
penalty regardless of the facts and circumstances af the case. ‘

Yes No v

B. Your beliefs about the death penalty are such that you would ALWAYS :
vote for the daath penalty and NEVER vote for life imprisonment ragardless of
the facts and circumstances of the case. !

Yes No

24
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PHILIP J. KOHN

SPECIAL PUBLIC DEFENDER

State Bar No. 000556 v o) s
JOSEPH S. SCISCENTO N AT R
State Bar No. 004380 ,

DAYVID J. FIGLER Aty et
State Bar No. 004264 v
309 South Third Street CLERK

P. O. Box 552316

Las Vegas, NV 891565

{702) 455-6265

Attorneys for Defendant

PNt

DISTRICT COURT
CLARK COUNTY, NEVADA

LE R B ]

THE STATE OF NEVADA,

Plaintiff, CASE NO: C153154

DEPT. NO: V
VS,

DONTE JOHNSON, aka
John White, 1D # 1586283,

Defendant,

e Mot Mot Rt Mgl Byt Mo T Mo Bt Mo

Date of Hearing: 12/27/99
Time of Hearing: 9:00 a.m.

MOTION TO APPLY HEIGHTENED STANDARD
OF REVIEW AND CARE IN T CASE BECAUSE
THE STATE IS SEEKING THE DEATH PENALTY

COMES NOW, the Defendant, DONTE JOHNSON, by and through his attorneys,
PHILIP J.. KOHN, Special Public Defender, JOSEPH S. SCISCENTO and DAYVID J.

FIGLER, Deputy Special Public Defenders, and respectfully requests this Court to
recognize formally that because the State of Nevada is seeking the death penalty, a
heightened standard of care anc;kreview must apply to all of these proceedings. State and
federal law require that this Court make extraordinary efforts to protect Mr, Johnson's
rights to a fair trial. Mr. Johnson seeks an order from this Court recognizing the unique

nature of this proceeding and the importance of ensuring that special attention is paid to

il
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his constitutional rights.

This motion is made pursuant to the Eighth and Fourteenth Amendments to the
United States Constitution and the Nevada Constitution as well as the attached points and
authorities, all of the papers and pleadings herein, any oral argument on the matter, and
upon such other and further evidence as may be adduced by the Court in this matter.

DATED this fzij day of November, 1999.

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

DAYVID J. FIGLER/

¢

Deputy Special Public Defender
State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 652316

Las Vegas, NV 891556

Attorneys for Defendant

NOTICE OF MOTION
TO: THE STATE OF NEVADA, Plaintiff; and
TO: STEWART L. BELL, District Attorney, Attorney for Plaintiff
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will

bring the foregoing Motion to Apply Heightened Standard of Review and Care in This Case
Because the State Is Seeking the Death Penalty on for hearing before the above-entitied
Court on the 27th day of December, 1999, at the hour of 9:00 a.m., in Department V,
or as soon thereafter as counsel may be heard.

DATED this Z? day of November, 1999,
PHILIP J. KOHN

SPECIAL PU?}UC [(J)E_FiNDER

DAYVIDL. FIGELER o
Deputy Special Public Defender
State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 552316

Las Vegas, NV 83155

Attorneys for Defendant
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POINTS AND AUTHORITIES
8

"DEATH |S DIFFERENT": T POSITION OF THE PENALTY OF DEATH
REQUIRES, AS A MATTER OF FUNDAMENTAL CONSTITUTIONAL LAW,
HEIGHTENED SCRUTINY AND RELIABILITY IN THE GUIDANCE AND EXERCISE

OF SENTENCING DISCRETION.

As a matter of substantive constitutional law, the imposition of death as a criminal
sanction is fundamentaily and qualitatively different from every other punishment meted
out by a state. It is different substantively from life in prison; it is different substantively
from life in prison without possibility of parole. Indeed, death, because of its severity and
finality, occupies a constitutional classification that is unique unto itself, As the United
States Suprems Court explained in Woadson v. North Carolina, 428 U.S. 280 (1976), the
Constitution requires a refiability in capital cases that has no parallel in non-capital cases:

[Tlhe penalty of death is qualitatively different from a sentence
of imprisonment, however long. Death, in its finality, differs
more from life Imprisonment than a 100-year prison term .
differs from one of only a year or two. Because of that
qualitative difference, there is a corresponding difference in the

need for reliability in the determination that death is the
appropriate punishment in a specific case.

1d. at 305.

It is from this fundamental and overriding constitutional concern for the reliability
of any sentence of death that most of the standards and principles goﬁerning capital
punishment emanate. Numerous rules and safeguards have been developed by the courts,
including the Nevada Supreme Court and the United States Supreme Court, to
circumscribe procesdings where death may be the ultimate penalty. They are far more
than procedural niceties. They are substantive safeguards, infused with the recognition
that, to be constitutional, a sentence of death must be the result of the exercise of
individualized, reasoned and reliable sentencing discretion.

Indeed, the Supreme Court has repeatedly recognized that death is such a final and
draconian step that its imposition must be attended with constitutional protections

designed to ensure both that the courts have reliably identified those defendants who are

3
Page: 1175




SPECIAL PUBLIC
DEFENDER

CLARK COUNTY
NEVADA

AL T — N U B A*)

o =] ~d o

10
11
12
13
14
15
16
17
18
19
20
21

23
24
25
26
27
28

™ @)

guilty of a capital crime and for whom exacution is the appropriate sanction, see, €.g.,
Ford v. Wainwright, 477 U.S. 399 (1986}, and that the death sentence is, "and appear(s]
to be, based on reason rather than caprice or emotion,” Gardner v, Florida, 430 U.5.

349, 358 (1977). As the Court stated in Caldwell v. Mississippi, 472 U.S. 320 {1985):
This Court has repeatedly said that under the Eighth Amendment “the qualitative

difference of death from ail other punishments requires a correspondingly greater degree
of scrutiny of the capital sentencing determination.” Accordingly, many of the limits that
this Court has placed on the impaosition of capital punishment are rooted in a concern that
the sentencing process should facilitate the responsible and reliable exercise of sentencing
discretion. ld. at 329 (citations omitted) (quoting California v. Ramas, 463 U.5. 992,
998-99 (1983)). See also Eddings v. Oklahoma, 455 U.S. 104 (1982); Lockett v. Ohio,

438 U.S. 586 (1978); Gardner v, Florida, 430 U.S. 348 (1977).
In his opinion in Spaziano v. Fiorida, 468 U.S. 447 (1984), Justice Stevens noted

that "[iln the 12 years since Furman v. Georgia, every member of this Court has vvritten
or joined at least one opinion endorsing the proposition that because of its severity and
irrevocability, the death penalty is qualitatively different from any other punishment, and
hence must be accompanied by unique safeguards to ensure that it is a justified response
to a given offense." |d. at 468 (Stevens, J., concurring in part and dissenting in part)
(citations and footnote omitted). See also Parker v. Dugger, 488 U.S. _ , 111 S.Ct 731,
112 L.Ed.2d 812 (1991}.

The rationale for this well-recognized constitutional distinction between death and

every other type of criminal punishment was perhaps best articulated in Justice Brennan's

concurrence in Furman v. Georgia, 408 U.S. 238 (1972):

Death is truly an awesome punishment. The calculated killing
of a human being by the State involves, by its very nature, a
denial of the executed person's humanity. The contrast with
the plight of a person punished by imprisonment is evident. An
individual in prison does not lose “the right to have rights.” A
prisoner retains, for example, the constitutional rights to the
free exercise of religion, to be free of cruel and unusual
punishments, and to treatment as a “person” for purposes of
due process of law and the equal protection of the laws. A
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prisoner remains @ member of the human family. Moreover, he
retains the right of access to the courts. His punishment is not
irrevocable. Apart from the common charge, grounded upon
the recognition of human fallibility, that the punishment of
death must inavitably be inflicted upon innocent men, we know
that death has been the lot of men whose convictions were
unconstitutionally secured in view of later, retroactively
applied, holdings of this Court. The punishment itself may
have been unconstitutionally inflicted, yet the finality of death
precludes relief. An exscuted person has indeed “lost the right
to have rights.” As one 19th century proponent of punishing
criminals by death declared, “When a man is hung, there is an
end of our relations with him. His execution is a way of
saying, ‘You are not fit for this world, take your chance
elsewhere.’'”

id. at 290 (Brennan, J., concurring) (citation omitted} (quoting Stephen, Capital

Punishments, 69 Fraser's Magazine 753, 763 (1864)). See also Furman, 408 U.5. at
306 (Stewart, J.. concurring) (“The penalty of death differs from all other forms of
criminal punishment, not in degree but in kind. It is unique in its total irrevocability. ltis
unique in its rejection of rehabilitation of the convict as a basic purpose of criminal justice,
And it is unique, finally, in its absolute renunciation of all that is embedied in our concept
of humanity.”).
i
THE DISCRETION TO IMPOSE DEATH MUST BE LIMITED.

As part of the constitutional jurisprudence of death under the Eighth Amendment,
the Supreme Court has steadfastly insisted that states meaningfully narrow the class of
persons for whom death is an available penalty. Thus, it has been held that a conviction
for a crime for which death is an available sentencing option cannot, standing alone,
justify the imposition of the penaity from a constitutional standpoint. Rather, the state
must specify certain aggravating circumstances, at least one of which must be present,
in order for the defendant to become constitutionally death-eligible. Gregg v. Georgia,
428 U.S. 163, 192, 196-98, 206-07 (1976).

In Zant v. Stephens, 462 U.S. 862 {1983), for example, the Court held that the
state "must genuinely narrow the class of persons eligible for the death penalty” by

requiring the finding of at least one statutory aggravating circumstance which sets a
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particular case apart from murders in general. ld. at 877. As Justice White stated in

Furman_v. Georgia, 408 U.S. 238 (1972), the sentence of death cannot be

constitutionally imposed where “there is no meaningful basis for distinguishing the few
cases in which it is imposed from the many cases in which it is not,” Id. at 313 {White,

J., concurring).
In.

SENTENCING JURIES MUST BE CAREFULLY AND ADEQUATELY
GUIDED IN THEIR DEL|BERATIONS.

To ensure the heightened reliability that is required of proceedings that may result
in the imposition of the death penalty, the jury vested with the authority to impose the
sentence must be “carefully and adequately guided” in the exercise of its discretion.
Grega v. Georgia, 428 U.S. at 193. Such guidance will be deemed constitutionally
sufficient only if it “channells] the sentencer's discretion by ‘ciear and objective
standards’ that provide 'specific and deteiled guidance,’ and that 'make rationally
reviewable the process for imposing a sentence of death." Godfrey v. Georgia, 446 U.S.
420, 428 (1980) (quoting, respectively, Gregg v. Georgia, 428 U.S. at 198; Proffitt v,

Florida, 428 U.S. 242, 253 (1976); and Woodson v. North Carolina, 428 U.S. 280, 303
(1976)).
V.

A SENTENCE OF DEATH MUST BE BASED UPON AN
INDIVIDUALIZED DETERMINATION OF ITS APPROPRIATENESS FOR
THE PARTICULAR DEFENDANT UPON WHOM IT IS IMPOSED. TOWARD
THAT END. THE SENTENCER MUST BE ALLOWED TO CONSIDER ANY
RELEVANT MITIGATING FACTOR, NOT JUST THOSE SPECIFIED BY THE

STATE'S DEATH PENALTY STATUTE,

Having made the determination that the defendant is a member of the narrow class
of people eligible for death by virtue of the presence of one or more clearly and objectively
defined aggravating circumstances, the sentencer cannot be constitutionally required even

on that basis to impose a death sentence. Woodson v. North Carolina, 428 U.S. at 404,

"I'he fundamental respect for humanity underlying the Eighth Amendment . . . requires

i
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consideration of the character and record of the individual of_fender and the circumstances
of the particular offense as a constitutionally indispensable part of the process of inflicting
the penalty of death.” ld. at 604, See also Roberts v. Louisiana, 431 U.S. 633 (1977);
Roberts v. Louisiana, 428 U.S. 325 {1976).

Only through such a process, which requires the sentencer to “consider(] in fixing
the ultimate punishment of death the possibility of compassionate or mitigating factors
stemming from the diverse frailties of humankind,” Woodson v. North Carolina, 428 U.S.
at 304, can capital defendants be treated as the Eighth Amendment requires -- “as
uniquely individual human beings.” Id. Because of thié need for individualized treatment,
the Court has required that the sentencer be permitted to consider, and in appropriate
cases base a decision to impose a sentence short of death upon, any relevant mitigating
factor, not just those set forth in the state's death penalty statute. Lockett v, Ohio, 438
U.S. 586 (1978). As the Court explained in Eddings v. Oklahoma, 455 U.S. 104 (1982):

Lockett followed from the earlier decisions of the Court and from the Court's
insistence that capital punishment be imposed fairly, and with reasonable consistency, or
not at all . . . By holding that the sentencer in capital cases must be permitted to consider
any relevant mitigating factor, the rule in Lockett recognizes that a consistency produced
by ignoring individual differences is a false consistency. |d. at 112,

V.

DEATH AS A PUNISHMENT MUST BE PROPORTIONATE TO THE
CRIME FOR WHICH IT IS iIMPOSED.

Finally, the requirement that the “punishment fit the crime” -- that death must be
imposed consistently and reserved solely for the punishment of individuals and conduct
for which the severest criminal sanction is appropriate -- is a requirement of constitutional
magnitude. Eddings v. O[slahg‘m‘ a, 455 U.S. 104 {1982); Pulley v, Harris, 465 u.s. 37

(1984) (comparative proportionality review constitutionally mandated where part of the

state's statutory scheme for imposition of the death penalty).

Each death sentence should be reviewed to ascertain whether the crime was in fact
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one properly punishable by death, whether similar crimes throughout the state are being
punished capitally and whether the sentencs of death is appropriate in relation to the

particular defendant.

CONCLUSION

WHEREFORE, this Court should enter an order recognizing that because the state
is seeking the death penalty a heightened standard of review will be applicable to all
facets of the case as required by the Eighth and Fourteenth Amendments to the United
States Constitution, Nevada state law and the state constitution of Nevada. Mr. Johnson
has been charged with capital murder. The State has announced its intention to seek the
death penalty. Since this is to be a capital prosecution, exacting standards must be met
to assure that it is fair. "The fundamental respect for humanity underlying the Eighth

Amendment's prohibition against crue! and unusual punishment gives rise to a special

'""need for reliability in the determination that death is the appropriate punishment™” in any

capital case." Johnson v. Mississippi, 486 U.S. 578, 584 (1988) {quoting Gardner v,
Florida, 430 U.S. 349, 363-64 (1977) (quoting Woodson v. North Carolina, 428 U.S.
280, 305 (1976) (White, J., concurring}).

DATED this 203_ day of November, 1899.

PHILIP J, KOHN
SPECIAL PUBLIC DEFENDER

T ?\/‘—N
DA;VID J. FIGéEF\‘

Deputy Special Public Defender
State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 552316

Las Vegas, NV 89155

Attorneys for Defendant

8
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DISTRICT COURT
- CLARK COUNTY, NEVADA

¥ # ¥ %

THE STATE OF NEVADA,

Plaintiff, CASE NO: C1531564

DEPT. NO: V
Vs,

DONTE JOHNSON, aka
John White, ID # 1586283,

Defendant.

Date of Hearing: 12/27/99
Time of Hearing: 9:00 a.m.

MOTION FOR OVERY AND EVIDENTIARY HEARING
REGARDING THE ER_ AND METHOD OF DETERMINING

IN WHICH MURDER CASES THE DEATH PENALTY WIELL BE SOUGHT

COMES NOW, the Defendant, DONTE JOHNSON, by and through his attorneys,

PHILIP J.. KOHN, Special Public Defender, JOSEPH S, SCISCENTO and DAYVID J.

FIGLER, Deputy Spacial Public Defenders for the above-captioned individual, and

respectfully request that this Court order the State to provide discovery and participate
in an evidentiary hearing conc[a?ning the manner and method by which it determines to
seeck the death penalty.

This Motion is based upon the attached Points and Authorities, all of the papers and
Pleadlngs herein, any oral argument on the matter, and upon such other and further
o Gy

1
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1 || evidence as may be 2(1{0& by the Court in this matter.
DATED this day of November, 1999.

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

NN

Deputy Special(Public Defender
State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 562316

Las Vegas, NV 89155

Attorneys for Defendant

£ oW

oo 1 N

10
11 NOTICE OF MOQTION

12| TO: STATE OF NEVADA, Plaintiff; and

13| TO: STEWART L. BELL, District Attorney, Attorney for Plaintiff

14 YQOU WILL PLEASE TAKE NOTICE that the undersigned will bring on the above and
15 || foregoing Notion for Discovery and Evidentiary Hearing Regarding the Manner and Method
16 || of Determining in Which Murder Cases the Death Penalty Will be Sought on the 27th day

17 || of December, 1999 at the hour of 9:00 a.m., in Department No. V of the above-entitled

18 || Court, or as soon thereafter as counsel may be heard.

19 DATED this ) day of November, 1999.

20 PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

21 . .
> | MD (. ?Y‘\J
I ./

23 AYVID [F
Deputy Special Pdblic Defender
24 : State Bar No. 004264
- 309 South Third Street, Fourth Floor
25 P.O. Box 5652316
Las Vegas, NV 89165
20 Attorneys for Defendant
27
28
SPECIAL I'UBLIC
DEFENDER
CLARK COUNTY 2

NEVADA

Page: 1182




A= I - R~ v L L S R S

[ o T . T T =, —
S Y o Q9 & m R W oo o~ o

oS}
—

SPECIAL PUDLIC
DPEFENDER

CLAUK COUNTY
NEVADA

| o N S TR 6 R - E o )
25 &6 =208

[
co

() ()

POINTS AND AUTHORITIES
ARGUMENT

The death penalty scheme followed by the Clark County District Attorney’s Office
violates the prohibition of cruel and unusual punishment of the Eighth Amendment to the
United States Constitution and the Nevada Constitution.,

As set forth in a separatsly filed motion, the Nevada statute defining aggravating
circumstances, NRS 200.233, permits the prosecution to seek the death penalty in
virtually any and all murder cases. From this Court’s own experience, it is known that
murders involving far more culpable conduct by defendants with much more prior criminal
conduct have not resulted in the State’s decision to seek the death penalty. It is also
known that the State has sought the death penalty in cases where the prosecutors clearly
knew that it was not appropriate. See Meegan v. State, 114 Nev. Adv. Op. 123 ( Nov.
25, 1998) (dissenting opinion of Justice Springer noting that the State overcharged the
defendant and that the case should not have been tried as a capital case); Schoe!s Vv,
Stats, 114 Nev. Adv. Opn. 108, 966 P.2d 735 {1998) (dissenting opinion of Justice
Springer) {“This is the objectionable prosecutorial practice that | see being employed in
this case and in other murder cases on a fairly regular basis: In murder cases that do not
call for the death penaity under the standards of this court and the United State Supreme
Court, prosecutors have, nonetheless, adoptad the common practice of seaking the death
penalty, not because they believe the case is truly a capital case but because they believe
that seeking the death penalty will give them a tactical advantage. This practice gives
prosecutors an advantage in the plea bargaining process and, if the accused goes to trial,
results in an increased likelihood that the jury will return, by way of compromise, the next
most severe verdict, life without the possibility of parole. A prosecutor who would
knowingly overcharge in this m‘énner is not only violating his cath by prosecuting in had
faith, such a prosecutor is risking the undeserved death of the accused if the jury were
to "buy" the prosecutor's affected death penalty argument. . . . .Returning to the issue

of arbitrary prosecutorial decisions as to who does and who does not have to face the

3
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death penalty in homicide cases, Justice Douglas put the problem in proper perspective
when he wrote: ‘Under these laws no standards govern the selection of the penalty.
People live or die, dependent on the whim of one man...." Furman v. Georgia, 408 U.S.
238, 253, 92 S.Ct. 2726, 33 L.Ed.2d 346 {1972) (Douglas, J ., concurring). . . [Tlhe
Supreme Court of Nevada Task Force Implementation Committee for the Elimination of
Racial, Economic, and Gender Bias in the Justice System made formal findings and
recommended the adoption of prosecutorial standards for prosecutors in death cases. |
believe that until such standards are adopted in Nevada, we are going to continue to see
arbitrary decision-making by prosecutors based on prosecutors' personal, moral or
ideological backgrounds and upon a variety of other factors, including the level of public
outcry, race and unacceptable political considerations.)”

It is eritical to determine what factors are involved in the State’s determination of
whether to seek the death penalty. Mr. Johnson requests discovery and an evidentiary

Ll

hearing on the following:

1. The identity of the person or persons who decided that the death penalty
was an appropriate penalty to be sought against Mr. Johnson;

2. The identity of the person or persons within the District Attorneys Office
who made the recommendations or had input into the decision that the death penalty was
an appropriate penalty to be sought against Mr. Johnson;

3. The identity of the parson or persons outside of the District Attorneys Office
who made recommendations or had input into the decision that the death penalty was an

appropriate penalty to be sought against Mr. Johnson;

4. What criterion was utilized by the Clark County District Attorney’s Office in
determining that the death penalty was an appropriate penalty to be sought against Mr.
Johnson; ;

B, Who determined which aggravating factors should be filed in this case;

6. Whether the criteria used by the Clark County District Attorney’s Office in
determining that the death penalty was an appropriate penalty to be sought against Mr.
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Johnson is the same criteria used in all other death penalty determinations made by the

Clark County District Attarney’s Office; and

7. Whether there is any written criteria or a policy manual utilized by the Clark
County District Attorney’s Office in deciding whether the death penalty should be sought

in a murder case,

Mr. Johnson also requests that this Court compel the State to provide Mr.
Johnson's counsel with a list of all murder and mansfaughter cases filed during the past
three years in Clark County, along with all materials memorializing the decision as to

whether or not to seek the death penalty in each of those cases.

Support for this motion is also found in the revised version of Nevada Supreme
Court Rule 250, SCR 250(9)({a) now provides the following:

No later than the first judicial day of February of each
calendar year, the district attorney of each county shall file an
annual report of murder charges with the clerk of the district
court where the action was commenced and with the clerk of
the supreme court. The report shall specify the number of
murder charges filed by the district attorney in the previous
calendar year. The notice must indicate for each case: the
caption and number; the result of the prosecution, if
available; the race or ethmcrty of the defendant or defendants
and of the victim or victims; whether natice of intent to seek
the death penalty was filed; and the individual who made the
decision to seek the death.

This rule is applicable to this case. SCR 250(12). Accordingly, Mr. Johnsan

requaests that this information be immediately provided by tha Clark County District

Attorney,

DATED thisﬂ day of November, 1999.
PHILIP J. KOHN

.. r\ AN -

DAYVID J. JGLER (U

Deputy Special Public Defender
State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 552316

L.as Vegas, NV 89165

Attorneys for Defendant

Page 1185




D
?, 4 Vi

%I matter, and upon such other and further evidence as may be adduced by the Court in this

J’,
¢ %

SPECIA ; .IC
NEFEN

CLARK COUNTY
NEVADA

NG 1 Sy Lth o W N —

| ] o) — — — — [ Pk —_— — P Pt
— [ 2 oo ~ =) Lh Fas [P I~ — -]

(o]
=~

23

N |

A

"3 oRigiiAL O
PHILI FILED

PHILIP J. KOHN, ESQ.

SPECIAL PUBLIC DEFENDER g
. B il

e eS SCISGENTO ay ) e TR

State Bar No. 004380

DAYVID J. FIGLER fitey s o e

State Bar No. 004264 GLERK

309 South Third Street

P. 0. Box 56523186

Las Vegas, NV 89155

{702} 455-6265

Attorneys for Defendant

§ Tl

DISTRICT COURT
CLARK COUNTY, NEVADA

* ¥ % #®

THE STATE OF NEVADA,

Plaintiff, CASE NO: C163154

DEPT. NC: V
Vs,

DONTE JOHNSON, aka
John White, 1D # 1586283,

Defendant.

Date of Hearing: 12/27/99
Time of Hearing: 9:00 a,m.

MOTION FOR CHANGE OF VENUE
COMES NOW, the Defendant, DONTE JOHNSON, by and through his attorneys,

PHILIP J. KOHN, Special Public Defender, JOSEPH S. SCISCENTO and DAYVID J.
FIGLER, Daputy Special Public Defenders, and respectfully moves this Honorable Court

to change the venue in the instant case.

This motion is based upan the Due Process and Equal Protection Clauses of the
Nevada and United States Constitutions, the attached Memorandum of Points and

Autharities, all of the papers and pleadings on file herein, any oral argument on the

“, iy )
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matter.

TO:
TO:

DATED this 2 l day of November, 1999.

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

1 . '
“DAYVIP J. FfGLER /

Deputy Spectal Public Defender
State Bar No, 004264
309 South Third Street, Fourth Floor
P.O. Box 552316
Las Vegas, NV 891565
Attorneys far Defendant

NOTICE OF MOTION
STATE OF NEVADA, Plaintiff
STEWART L. BELL, District Attorney, Attorney for Plaintiff
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersignéd will

bring the foregoing Motion for Change of Venue on for hearing before the above-entitled

Court on the 27th day of December, 1999, at 9:00 a.m., Department V, or as soon

thereafter as counsel may be heard.

DATED this’&”‘ day of November, 1999.

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

AYVID éFi U

. F
Deputy Speci'?gPublic Defender
State Bar No, 004264
309 South Third Strest, Fourth Floor
P.O. Box 552316
- Las Vegas, NV 89155
Attorneys for Defendant

By

2
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POINTS AND AUTHORITIES _
I

ARGUMENT
Under NRS 13.050(b), the place of a trial may be changed "[w]hen there is reason
to believe that an impartial trial cannot be had therein." Where the defendant meets his

burden to show that a fair and impartial trial cannot be held in the county, the defendant

is entitled to a change of venue. Hale & Norcorss Gold & Silver Mining Co. v. Bajazette

& Gloden Era G. & S.M. co., 1 Nev. 322 (1865).

NRS § 174.455 provides for change of venue in criminal cases as follows:

Grounds for removal; application not to be granted until after voir dire
examination; appeal of order changing or refusing to change place of trial.

1. A criminal action prosecuted by indictment, information or complain

may be removed from the court in which it is pending, on application of the

defendant or state, on the ground that a fair and impartial trial cannot be had

in the county where the indictment, information or complaint is pending.

2. An application for removal of a criminal action shall not be granted by”
the court until after the voir dire examination has been conducted and it is

apparent to the court that the selection of a fair and impartial jury cannot be

had in the county where the indictment, information or complaint is pending.

3. An order in a criminal action changing or refusing to change the place
of trial is appealable only on appeal from the final judgement.

A synthesis of the case law interpreting the aforementioned statute reveals that
there are essentially two situations in which a criminal defendant is entitled to a change
of venue: (1) where it is impossible to obtain an impartial jury, Ford v, State, 102 Nev.
126, 129, 717 P.2d 27 {19886}, or {2) where even an impartial jury would be likely to be
intimidated by public excitement against the defendant. Hess v, State, 73 Nev. 175,
178, 313 P.2d 432 {1957); State v. Millain, 3 Nev. 409.

Bath of the aforementioned situations are present in the instant case. In the news
articles/stories printed to date\(‘See attached Exhibit “A", a sampling of the hundred or
more newspaper articles on this case), the Defendant herein has been characterized, inter
alia, as one of the most notarious criminals in Nevada history. The murder has been

continually referred to as an execution of teenagers. There have been live remotes on the
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all three network news channels of virtual .gavel to gavel of the previous two trials
wherein every party, the prosecutors, the defense attorneys and the victims’ families have
placed the blame on the Defendant. Further, both individuals alleged to not be the shooter
received multiple life sentences without the possibility of parole. This fact, well known
to the public, shows that someone who is allegedly more culpable deserves the only more
sevare penalty, to wit, death. Thus, it will be next to impossible to empanel a jury in Clark
County that is free from extreme bias against the Defendant.

The victim's family's have been very vocal in c¢aliing for the death penaity for Mr.
Johnson. The obvious corollary to this is that any jury empaneled in Clark County will
have a natural predispasition against the Defendant, and in favor of a sentence of death.
Such violates the Defendant's fundamental rights to Due Process and a fair trial. Thus,
under NRS § 154.455 et. seq., the Defendant is entitled to a change of venue.

in addition to that set forth above, as a matter of constitutional law, it is well
settled that the accused is entitled to a change of venue if he produces evidence of
"inflammatory, prejudicial pretrial publicity that so pervades or saturates the community
as to render virtually impossible a fair trial by an impartial jury drawn from that
community, [since jury] 'prejudice [then] presumed and there is no further duty to
establish bias.'"" Coleman v, Zant, 708 F.2d 541, 544 (11th Cir. 1983} (quoting Mayola
v, Alabama, 623 F.2d 992, 997 (5th Cir. 1980); gert. denied, 451 U.S. 913 (1981)).
See also Bideau v. Louisiana, 373 U.S. 723 (1963).

It is equally well settled that a change of venue is constitutionaily required when
it is demonstrated that jurors called for the case entertain an opinion on guilt or
punishment and are unable to fay aside their opinions and render a verdict based on the
evidence. Irvin v, Dowd, 366 U.S, 717, 723, 727 (1961); Coleman_v. Zant, 708 F.2d
at 544; Ross v. Hopper, 716 F:ﬁd 1528, 1641 (11th Cir. 1983} (en banc), remanded on
other grounds, 785 F.2d 1467 (18886). The Fourteenth Amendment'’s due process clause
safeguards a defendant's Sixth Amendment right to be tried by "a panel of impartial,

‘indifferent' jurors.” lrvin v. Dowd, supra, 366 U.S. at 722. When prejudicial pretrial

4
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publicity or an inflamed community atmosphere precludes seating an impartial jury, due
process requires the trial court to grant a defendant's motion for a change of venue.

Rideau v. Louisiana, supra, 373 U.S. at 723 {1963); Ses also Whisenhant v. State, 370

So. 2d 1080, 1096 (Ala. Cr. App.), cert, denied, 370 So. 2d 1106 {Ala. 1979} (case
transferred from Mobile to Jefferson County because of extensive pretrial publicity).
Where there has been such prejudicial pretrial publicity, voir dire is not adequate to protect

the accused's right to a fair trial by an impartial jury. Coleman v. Kemp, 778 F.2d 1487,

1542,

In the context of a death penalty case, the principle that a defendant is entitled to
a fair and impartial jury takes on additional importance because ot Eighth Amendment
considerations. The jury not only decides the issue of the guiit or innocence of the
defendant, but, if he is going to live or die. See Coleman v. Kemp, 778 F.2d at 1541;
Woodson v, North Carolina, 428 U.S. 280, 305 (1976); Gardner v. Florida, 430 U.S.

349, 367-58 (1977). T
Moreover, because the accused has the burden of proving to the reasonable
satisfaction of the trial judge than an impartial jury cannot be impaneled, the accused has
the right to discovery on the issue of pretrial publicity and the right to an evidentiary
hearing to prove his claim. Peagples v. State, 510 So. 2d 664, 663 {Ala. Cr. App. 1986},

aff'd, 510 So. 2d 674 (Ala. 1987); Coleman v. Zant, 708 So.2d 541 {11th Cir. 1983).

As set forth above, the repeated, negative characterizations of the Defendant, the
clamoring for a sentence of death, and the negative publicity surrounding the two co-
defendants high-profile trials where both non-shocters received multiple consecutive life
sentences without the possibility of parole has placed before prospective jurors in Clark
County information that is inqompetent as evidence and has severely prejudiced the
community of Clark County aga}nst Donte Johnson.

Clearly inadmissible evidence and evidence otherwise outside the province of proper
jury consideration at trial has been publicized so extensively and in a manner so prejudicial

to the interests of the Defendant that it has inevitably jeopardized his rights to a jury trial,
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to a trial before a fair and impartial jury, to effective assistance of counsel, to
confrontation of witnesses, and to a jury selected from a fair cross section of the
community as guaranteed by the Sixth, Eighth and Fourtsenth Amendments to the United

States Constitution.

CONCLUSI

Therefore, the Defendant respectfully moves this Honorable Court for an Order

granting a change of venue in the above-entitled case.

DATED this 2\ ] day of November, 1999.

PHILIP J. KOHN
SPECIAL PUBLIC DEFENDER

By.
DAYVID J. F
Deputy Spegial Public Defender
State Bar No. 004264

309 South Third Street, Fourth Floor
P.O. Box 552316 :
Las Vegas, NV 89155

Attorneys for Defendant
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Witness testimony taped in quadruple murder
case

Severs implicates boyfriend in killings of four young men over drug money

By Kim Smith
LAS VEGAS SUN

Saying she wanted to get out of jail and get on with her life, a key witness in a quadruple slaying
recanted half a dozen earlier statements Tuesday and testified that her boyfriend was responsible for
the deaths in August 1998 of four young men,

Charla Severs, 21, spent more than two hours on the stand as a videographer preserved her testimony
in the murder case against Donte Johnson.

Although Johnson, 19, isn't expected to go on trial until March, prosecutors asked District Judge
Jeffrey Sobel to put Severs on the stand early in case she would be unavailable at that time.

Severs disappeared earlier this year reportedly because she was afraid for her life, and prosecutors
wanted to preserve her testimony in the event she disappears again once she is released from
custody. She is currently being kept in jail as a material witness.

Johnson will be the third Las Vegas resident to go to trial in the murders of Matthew Mowen, 19,
Jeffrey Biddle, 19, Tracey Gorringe, 20, and Peter Talamantez, 17.

Sikia Smith, 19, and Terrell Young, 20, were convicted and sentenced to life in prison without the
possibility of parole. Prosecutors had sought the death penalty in their cases and will do so in the
Johnson case.

Mowen's parents, David and Cindy, were present throughout the deposition.

Severs, who was crying and visibly shaking throughout her testimony, said that a few days before the
killings Mowen came to the house she shared with Johnson, Young and three other men looking for
crack cocaine.

After Mowen left, one of her housemates told them that Mowen had $10,000 stashed at his house.

Severs testified that on the night of Aug. 14, 1998, Johnson, Young and Smith left the house for
about six hours carrying a duffel bag containing 2 revolver, a black automatic pistol and a rifle.

Johnson told her that "he was gonna go get some money," Severs said,

Severs said Johnson woke her up with a kiss to the cheek about 3 a.m. the next morning. She learned
about Mowen's death after Johnson told her to watch the TV news. Johnson told her the four were
"taken out” because Talamentez had been "disrespecting” him.

Under cross-examination, defense attomey Joe Sciscento asked Severs about the many contradictory
statements she provided potice and the grand jurors who investigated the case.

Sciscento pointed out that Severs told police that Johnson was wearing shorts on the night of the

http://www.lasvegassun.com/sunbin/stories/text/1999%/0ct/27/509475358.html 11/10/99
PagerHIBI®2"A"




Las Vegas SUN: Witness t( })ny taped in qua... ( ) Pagc 2 of2
murders and yet she testified Tuesday that he was wearing black pants.

"The district attormey wants you to say Donte Johnson was wearing pants doesn't he?” Sciscento
asked!

"Yes, because he was wearing black pants,” Severs insisted.

According to earlier court testimony, pants believed to have been worn by Johnson that night have
blood on them.

He also went over letters Severs has written Johnson and a local TV station since Johnson's acrest.

In them Severs said Johnson wasn't home on the night of the murders and Smith and Yoeung forced
her to go with them to rob Mowen and his roommates.

Severs said she went so far as to implicate herself in the murder becausc she loved Johnson at the
time and still has feelings for him.

She and Johnson believed that if she lied, prosecutors would release him and she would be set free if
she later claimed that Johnson had threatened her and forced her to lie about her involvement.
Eventually, they would have met up again, Severs said.

Severs repeatedly denied her sole motivation in implicating Johnson was her desire to be released
from custody.

"I have to tell the truth because I don't want to stay in jail,” Severs said.

Sobel said he will decide Thursday if Severs can now be released from custody and, if so, whether
she will be placed under house arrest or some other sort of restrictive measures.

Return to the referring pape.
Las Vegas SUN main page

 Questions or problems? Click here. @
All contents copyright 1999 Las Vegas SUN, Inc.
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Slaying suspect enters plea in |
earlier shooting

Review-Journal

A man accused of executing four young men in August 1998
pleaded innocent Monday to charges that stem from an earlier
shooting in which a man was paralyzed.

District Judge Donald Mosley scheduled a July 3 trial for
Donte Johnson, who faces attempted murder and battery charges
in connection with the May 4, 1998, shooting that left Derrick
Simpson, 41, injured.

Johnson, 19, is accused of shooting Simpson in the face and
back after a confrontation on Fremont Street,

Simpson has testified he bought crack cocaine from Johnson ;
almost every day and had no idea why the man would want to :
kill him. ﬁ

Johnson is scheduled to go to trial in January in connection
with the slayings of four men in 1998,

Prosecutors allege that he, Terrell Young and Sikia Smith
bound the victims with duct tape and searched their house.
Before the robbers left, prosecutors allege, Johnson fired a bullet
into the skull of each victim.

Young and Smith each were sentenced to life in prison
without the possibility of parole after separate trials in which
prosecutors sought the death penalty.

Prosecutors are seeking the death penalty against Johnson in
that case.

This story is located at:
j /Qct-26-Tue-1999/

For comment or questions, please email }
Copyright © Las Vegas Review-Joumal, 1997, 1998, 1999
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Page: 1194




LAS VEGAS RiNEWS: { Wvaiting murder riats.. (

It's About Fame

) ) Lasbrass DEYTEN-JOURNAL
riday, Qctober 22, 1999
Copyripght © Las Vegas Review-Journal

o ‘Two awaiting murder
: . trials bonded by
SECTIONS .
NEWS common plight
SPORTS
NeLGoveage  Letters seized from the jail cell of Tony
Gelting Lina Amati carty legql gdvice for Donte Johnson,
BUSINESS charged in the killing of four.
Currancy Calculaler
Stock Portfolio By Peter O'Connell.
LIFESTYLES Review-Joumal,
Las Vegas HeafthNet
NEON Donte Johnson and Tony Amati are awaiting
%-m separate capital murder trials in which juries will
Nightlifa determine whether they killed a total of seven people.

Transeonation But that doesn’t mean they can't be pen pals.

Page 1 of 3

TV Llslings Indeed, their common plight seems to have
Q_ELNJ.Q'N created a bond, as evidenced by letters seized in
E%I_WEAQK September from Johnson's cell in the Clark County
IN-DEPTH Detention Center.

CLASSIFIEDS “We gotta keep fighting, even when the odds are
WEATHER against us. It don't stop till the casket drop!" wrote

REAL ESTATE  Amati, the so-called "thrill killer" who once was
, SUBSCRIBE included on.the FBI's 10 Most Wanted list.

it This and another letter from Amati to Johnson

Racent Editlons  were attached to a recent motion filed in Amati's case.
m District Judge Joseph Bonaventure on Tuesday
Tuesday granted permission for authorities to obtain
Jadnesday handwriting samples from Amati for comparison to
Friday the letters, which were signed "Killa Ray" and "Killa
ﬁﬂmﬂﬂ‘—’! u Ray-Ray."

Fun Stuff Neither of the letters contains any startling
Comics admissions. Indeed, most of the 10 pages are
Crosawords - consumed by legal advice, such as how to seek a
&mm change of venue and which law journals are the most
Gallary valuable to a capital defendant.

E;:ﬂ:_:_g,m "Those books are powerful and riveting sources of
Buy Tickats legal knowledge. Books that ‘Death Row' achievers
LV Links like ourselves deserve to have,"” Amati wrote.

% There also is a smattering of jailhouse gossip,
News Tios such as the expected return of Bryan "B-Mac"

A Robinson to the Clark County Detention Center,
gous Robinson, 21, has been convicted in two killings

http://www.lvij.com/lvrj_home/1999/0ct-22-Fri-1999/mews/12199320.htm}
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and s accused of participating in two more deaths.
None of them are related to the cases of Amati and
Johnson.

"Keep your eyes and ears open for the nutty
Makster next month. Because you know, if it ain't
about Makkin, ain't nothin crackin'," Amati wrote in
his Aug. 15 letter,

There is no connection between the incidents in
which Amati and Johnson are charged. Their
friendship appears to stem from a prior period in
which they were housed together in the Clark County
Detention Center before being assigned to separate
modules.

Johnson, 19, is scheduled to be tried Jan. 10 in
connection with the August 1998 slayings of four
young men in a robbery at a house on Terra Linda
Avenue. Prosecutors say Johnson fired a single bullet
into the back of the head of each victim, all of whom
had been bound with duct tape and placed on the
floor.

Two other men charged in the incident, Sikia
Smith and Terrell Young, were convicted in separate
trials earlier this year and sentenced to life without
possibility of parole. As with Smith and Young,
prosecutors are seeking the death penalty in Johnsou's
trial.

On the same day the Amati letters were seized,
authorities confiscated letters exchanged between the
three defendants in the quadruple homicide.

According to excerpts included in court
documents filed by prosecutors, these letters
contained threats lodged against Charla Severs,
Johnson's former girlfriend and a potential witness in
his trial.

Threats were not reserved for those who might
take the stand.

"One letter by Johnson stated that if he wanted
inmate Terrell Young, he would pull Young's adam's
apple out himself," prosecutors wrote.

Amati, a 22-year-old former honors student, was
arrested in February 1998 in Georgia and charged in

three shootings that authorities described as "thrill

kills." His arrest came less than a week after his case
was featured on the Fox TV show "America's Most
Wanted "

He is scheduled to be tried Nov. 2, though the
trial could be rescheduled during a hearing next week.

In the letters, Amati sympathizes witl: Johnson's
concem that heavy media coverage of the quadruple
homicide could harm his case.

"I must admit that the media is exploiting you and
unfortunately crucifying you with negative pre-trial
publicity,”" he wrote.

He cautioned that a change of venue is difficult to

http://www lvrj.com/lvr_home/1999/0ct-22-Fri- 1999/news/12199320.htm]
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IN THE SUPREME COURT OF THE STATE OF NEVADA
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DONTE JOHNSON, S.C. CASE NO. 65168
Appellant, Electronically Filed
Jan (_)9 201_5 11:34 a.m.
VS. Tracie K. Lindeman
THE STATE OF NEVADA. Clerk of Supreme Court
Respondent.

ATTORNEY FOR APPELLANT

APPEAL FROM DENIAL OF PETITION FOR WRIT OF HABEAS CORPUS
(POST-CONVICTION)
EIGHTH JUDICIAL DISTRICT COURT
THE HONORABLE JUDGE ELISSA CADISH, PRESIDING

s s i i Pt o b o i b o b ot b ot s b ot b ot ot ot s b ot Pt ot b ot o b ot b st it s s
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Attorney at Law

CLARK COUNTY DISTRICT ATTORNEY
200 Lewis Avenue

Nevada Bar No. 004349 3" Floor
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(702) 671-2500

Telephone: (702) 384-5563
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Nevada Attorney General
Nevada Bar No. 0003926

100 North Carson Street
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DONTE JOHNSON, CASE NO. 65168
Appellant,
Vs.
THE STATE OF NEVADA
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OPENING BRIEF APPENDIX
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7

19

31

19

42

31

ADDENDUM TO NOTICE OF EVIDENCE IN
SUPPORT OF AGGRAVATING CIRCUMSTANCES
(FILED 04/26/2000)

AFFIDAVIT OF JOSEPH S. SCISCENTO IN SUPPORT
OF THE MOTION TO CONTINUE
(FILED 12/14/1999)

AMENDED EX PARTE ORDER ALLOWING
WITHDRAWAL OF ATTORNEY OF RECORD FOR
MATERIAL WITNESS CHARLA SEVERS

(FILED 08/24/2000)

AMENDED JURY LIST
(FILED 06/06/2000)

AMENDED JURY LIST
(FILED 06/08/2000)

AMENDED NOTICE OF MOTION AND MOTION
TO VIDEOTAPE THE DEPOSITION OF
CHARLA SEVERS

(FILED 10/08/1999)

APPELLANT’S OPENING BRIEF
(FILED 02/03/2006)

CASE APPEAL STATEMENT
(FILED 11/08/2000)

CASE APPEAL STATEMENT
(FILED 03/06/2014)

APPELLANT’S REPLY BRIEF
(FILED 05/25/2006)

PAGE NO

1733-1734

1428-1433

4585

1823

2131

659-681

7174-7225

4651-4653

8200-8202

7254-7283
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15

CERTIFICATE FOR ATTENDANCE OF OUT

OF STATE WITNESS CHARLA CHENIQUA SEVERS
AKA KASHAWN HIVES

(FILED 09/21/1999)

CERTIFICATE OF MAILING OF EXHIBITS
(FILED 04/17/2000)

CERTIFICATION OF COPY

DECISION AND ORDER

(FILED 04/18/2000)

DEFENDANT JOHNSON’S MOTION TO SET BAIL
(FILED 10/05/1998)

DEFENDANT’S MOTION AND NOTICE OF MOTION
TO SUPPRESS EVIDENCE ILLEGALLY SEIZED
(FILED 12/03/1999)

DEFENDANT’S MOTION FOR CHANGE OF VENUE
(FILED 11-29-1999)

DEFENDANT’S MOTION FOR DISCLOSURE OF ANY
POSSIBLE BASIS FOR DISQUALIFICATION OF
DISTRICT ATTORNEY

(FILED 11/29/1999)

DEFENDANT’S MOTION FOR DISCLOSURE OF
EXCULPATORY EVIDENCE PERTAINING TO THE
IMPACT OF THE DEFENDANT’S EXECUTION UPON
VICTIM’S FAMILY MEMBERS

(FILED 11/29/19999)

DEFENDANT’S MOTION FOR DISQUALIFICATION

FROM THE JURY VENUE OF ALL POTENTIAL JURORS
WHO WOULD AUTOMATICALLY VOTE FOR THE DEATH
PENALTY IF THEY FOUND MR. JOHNSON GUILTY OF
CAPITAL MURDER

(FILED 11/29/1999)

DEFENDANT’S MOTION FOR INSPECTION OF
POLICE OFFICER’S PERSONNEL FILES
(FILED 11/29/1999)

DEFENDANT’S MOTION FOR JURY QUESTIONNAIRE
(FILED 11/29/1999)

DEFENDANT’S MOTION FOR NEW TRIAL
(FILED 06/23/2000)

DEFENDANT’S MOTION FOR PERMISSION TO
FILED OTHER MOTIONS
(FILED 11/29/1999)

DEFENDANT’S MOTION IN LIMINE FOR ORDER
PROHIBITING PROSECUTION MISCONDUCT IN
ARGUMENT

(FILED 11/29/1999)

585-606

1722

1723-1726
294-297

1340-1346

1186-1310

1102-1110

1077-1080

1073-1076

1070-1072

1146-1172

3570-3597

1066-1069

967-1057
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DEFENDANT’S MOTION IN LIMINE REGARDING
CO-DEFENDANT’S SENTENCES
(FILED 11/29/1999)

DEFENDANT’S MOTION IN LIMINE TO PRECLUDE
EVIDENCE OF WITNESS INTIMIDATION
(FILED 10/27/1999)

DEFENDANT’S MOTION IN LIMINE TO PROHIBIT
ANY REFERENCES TO THE FIRST PHASE A THE
“GUILT PHASE”

(FILED 11/29/1999)

DEFENDANT’S MOTION TO ALLOW THE DEFENSE
TO ARGUE LAST AT THE PENALTY PHASE
(FILED 11/29/1999)

DEFENDANT’S MOTION TO AUTHENTICATE AND
FEDERALIZE ALL MOTIONS, OBJECTIONS, REQUESTS
AND OTHER APPLICATIONS AND ISSUES RAISED IN
THE PROCEEDINGS IN THE ABOVE ENTITLED CASE
(FILED 11/29/1999)

DEFENDANT’S MOTION TO BIFURCATE PENALTY
PHASE
(FILED 11/29/1999)

DEFENDANT’S MOTION TO DISMISS STATE’S NOTICE
OF INTENT TO SEEK DEATH PENALTY BECAUSE
NEVADA’S DEATH PENALTY STATUTE IS
UNCONSTITUTIONAL

(FILED 11/29/1999)

DEFENDANT’S MOTION TO EXCLUDE AUTOPSY
PHOTOGRAPHS
(FILED 11/29/1999)

DEFENDANT’S MOTION TO PRECLUDE EVIDENCE
OF ALLEGED CO-CONSPIRATORS STATEMENTS
(FILED 11/29/1999)

DEFENDANT’S MOTION TO PROHIBIT THE USE OF
PEREMPTORY CHALLENGES TO EXCLUDE JURORS
WHO EXPRESS CONCERNS ABOUT CAPITAL
PUNISHMENT

(FILED 11/29/1999)

DEFENDANT’S MOTION TO REQUIRE PROSECUTOR
TO STATE REASONS FOR EXERCISING PEREMPTORY
CHALLENGES

(FILED 11/29/1999)

DEFENDANT’S MOTION TO SET ASIDE DEATH
SENTENCE OR IN THE ALTERNATIVE MOTION
TO SETTLE RECORD

(FILED 09/05/2000)

964-966

776-780

1063-1065

1058-1062

1081-1083

1142-1145

1115-1136

1098-1101

1091-1097

1084-1090

1137-1141

4586-4592
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19

15

15

15

DEFENDANT’S OPPOSITION TO STATE’S MOTION TO
VIDEOTAPE THE DEPOSITION OF CHARLA SEVERS
(FILED 10/06/1999)

DEFENDANT’S OPPOSITION TO WITNESS SEVER’S
MOTION TO VIDEOTAPE THE DEPOSITION OF
CHARLA SEVERS

(FILED 10/12/1999)

COURT MINUTES

DONTE JOHNSON’S MOTION IN LIMINE TO
PRECLUDE THE INTRODUCTION OF VICTIM
IMPACT EVIDENCE

(FILED 11/29/1999)

EX PARTE APPLICATION AND ORDER TO
PRODUCE
(FILED 05/21/1999)

EX PARTE APPLICATION AND ORDER TO
PRODUCE JUVENILE RECORDS
(FILED 05/14/1999)

EX PARTE APPLICATION AND ORDER TO
PRODUCE JUVENILE RECORDS
(FILED 05/14/1999)

EX PARTE APPLICATION FOR ORDER REQUIRING
MATERIAL WITNESS TO POST BAIL
(FILED 04/30/1999)

EX PARTE APPLICATION TO APPOINT DR. JAMES
JOHNSON AS EXPERT AND FOR FEES IN EXCESS
OF STATUTORY MAXIMUM

(FILED 06/18/1999)

EX PARTE MOTION FOR RELEASE OF EVIDENCE
(FILED 10/05/2000)

EX PARTE MOTION TO ALLOW FEES IN EXCESS

OF STATUTORY MAXIMUM FOR ATTORNEY ON
COURT APPOINTED CASE FOR MATERIAL WITNESS
CHARLA SEVERS

(FILED 06/28/2000)

EX PARTE MOTION TO WITHDRAWAL AS
ATTORNEY OF RECORD FOR MATERIAL WITNESS
CHARLA SEVERS

(FILED 06/20/2000)

EX PARTE ORDER ALLOWING FEES IN EXCESS OF
STATUTORY MAXIMUM FOR ATTORNEY ON
COURT APPOINTED CASE FOR MATERIAL WITNESS
CHARLA SEVERS

(FILED 06/28/2000)

650-658

686-694
8285 -8536

1111-1114

453-456

444-447

448-452

419-422

493-498

4629

3599-3601

3557-3558

3602
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42

10
15

26
19

30

19

EX PARTE ORDER ALLOWING WITHDRAWAL OF
ATTORNEY OF RECORD FOR MATERIAL WITNESS
CHARLA SEVERS

(FILED 06/20/2000)

FINDINGS OF FACT, CONCLUSIONS OF LAW AND
ORDER
(FILED 03/17/2014)

FINDINGS OF FACT, CONCLUSIONS OF LAW AND
ORDER
(FILED 03/17/2014)

INDICTMENT
(FILED 09/02/1998)

INSTRUCTIONS TO THE JURY
(FILED 06/09/2000)
INSTRUCTIONS TO THE JURY
(FILED 06/16/2000)

INSTRUCTIONS TO THE JURY

JUDGMENT OF CONVICTION
(FILED 10/03/2000)

JUDGMENT OF CONVICTION
(FILED 06/06/2005)

JUDGMENT OF CONVICTION
(FILED 10/09/2000)

JURY LIST
(FILED 06/06/2000)

MEDIA REQUEST
(FILED 09/15/1998)

MEDIA REQUEST
(FILED 09/15/1998

MEDIA REQUEST
(09/28/1998)

MEMORANDUM FOR PRODUCTION OF
EXCULPATORY EVIDENCE
(FILED 05/12/1999)

MEMORANDUM FOR PRODUCTION OF
EXCULPATORY EVIDENCE
(FILED 09/20/1999)

MEMORANDUM IN PURSUANT FOR A CHANGE
OF VENUE
(FILED 09/07/1999)

3559

8185-8191

8192-8199

1-10

2529-2594
3538-3556
6152-6168

4619-4623

7142-7145

4631-4635

1822

274

276

292

432-439

577-584

570-574
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MEMORANDUM IN PURSUANT FOR A MOTION
TO DISMISS INDICTMENT
(FILED 11/02/1999)

MEMORANDUM IN SUPPORT OF GRANTING STAY
(FILED 07/18/2000)

MEMORANDUM REGARDING A STAY OF THE
PENALTY PROCEEDINGS
(FILED 07/19/2000)

MEMORANDUM REGARDING THE THREE JUDGE
PANEL
(FILED 07/12/2000)

MEMORANDUM TO THE COURT
(FILED 03/23/1999)

MEMORANDUM TO THE COURT
(FILED 06/28/1999)

MEMORANDUM TO THE COURT
(FILED 12/22/1999)

MEMORANDUM TO THE COURT
(FILED 12/29/1999)

MEMORANDUM TO THE COURT
(FILED 02/02/2000)

MEMORANDUM TO THE COURT
(FILED 04/04/2000)

MEMORANDUM TO THE COURT
(FILED 04/11/2000)

MEMORANDUM TO THE COURT FOR REQUEST
OF MOTION TO BE FILED
(FILED 02/24/2000)

MEMORANDUM TO THE COURT FOR REQUESTED
MOTION TO BE FILED BY COUNSELS
(FILED 11/15/1999)

MOTION AND NOTICE OF MOTION FOR DISCOVERY
OF PROSECUTION FILES, RECORDS, AND INFORMATION

NECESSARY TO A FAIR TRIAL
(FILED 04/26/2000)

MOTION AND NOTICE OF MOTION IN LIMINE TO
PRECLUDE ANY MEDIA COVERAGE OF VIDEO
DEPOSITION OF CHARLA SEVERS

(FILED 10/26/1999)

MOTION AND NOTICE OF MOTION IN LIMINE

TO PRECLUDE EVIDENCE OF OTHER CRIMES OR
BAD ACTS

(FILED 10/18/1999)

783-786

4149-4152

4160-4168

4102-4110

394-399

499-504

1457-1458

1492-1495

1625-1631

1693-1711

1715-1721

1652-1653

956-960

1727-1732

769-775

699-704
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MOTION AND NOTICE OF MOTION IN LIMINE TO
PRECLUDE EVIDENCE OF OTHER GUNS WEAPONS
AND AMMUNITION NOT USED IN THE CRIME
(FILED 10/19/1999)

MOTION FOR DISCOVERY
(FILED 05/13/1999)

MOTION FOR DISCOVERY AND EVIDENTIARY
HEARING REGARDING THE MANNER AND
METHOD OF DETERMINING IN WHICH MURDER
CASES THE DEATH PENALTY WILL SOUGHT
(FILED 11/29/1999)

MOTION FOR IMPOSITION OF LIFE WITHOUT THE
POSSIBILITY OF PAROLE SENTENCE; OR IN THE
ALTERNATIVE, MOTION TO EMPANEL JURY FOR
SENTENCING HEARING AND/OR FOR DISCLOSURE
OF EVIDENCE MATERIAL TO CONSTITUTIONALITY
OF THREE JUDGE PANEL PROCEDURE

(FILED 07/10/2000)

MOTION FOR OWN RECOGNIZANCE RELEASE
OF MATERIAL WITNESS CHARLA SEVERS
(FILED 01/11/2000)

MOTION TO APPLY HEIGHTENED STANDARD OF
REVIEW AND CARE IN THIS CASE BECAUSE THE
STATE IS SEEKING THE DEATH PENALTY

(FILED 11/29/1999)

MOTION TO DISMISS COUNSEL AND APPOINTMENT
OF ALTERNATE COUNSEL
(FILED 04/01/1999)

MOTION TO COMPEL DISCLOSURE OF EXISTENCE

AND SUBSTANCE OF EXPECTATIONS, OR ACTUAL
RECEIPT OF BENEFITS OR PREFERENTIAL TREATMENT
FOR COOPERATION WITH PROSECUTION

(FILED 06/29/1999)

MOTION TO COMPEL DISCLOSURE OF EXISTENCE
AND SUBSTANCE OF EXPECTATIONS, OR ACTUAL
RECEIPT OF BENEFITS OR PREFERENTIAL
TREATMENT FOR COOPERATION WITH PROSECUTION
(10/19/1999)

MOTION TO COMPEL THE PRODUCTION OF ANY AND
ALL STATEMENTS OF THE DEFENDANT
(FILED 06/29/1999)

MOTION TO COMPEL THE PRODUCTION OF ANY
AND ALL STATEMENTS OF THE DEFENDANT
(FILED 10/19/1999)

MOTION TO CONTINUE TRIAL
(FILED 06/16/1999)

743-756

440-443

1181-1185

4019-4095

1496-1500

1173-1180

403-408

511-515

738-742

516-520

727-731

481-484
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42

MOTION TO CONTINUE TRIAL
(FILED 12/16/1999)

MOTION TO PROCEED PRO PER WITH CO-COUNSEL
AND INVESTIGATOR
(FILED 05/06/1999)

MOTION TO REVEAL THE IDENTITY OF INFORMANTS
AND REVEAL ANY BENEFITS, DEALS, PROMISES OR
INDUCEMENTS

(FILED 06/29/1999)

MOTION TO REVEAL THE IDENTITY OF INFORMANTS
AND REVEAL ANY BENEFITS, DEALS, PROMISES OR
INDUCEMENTS

(FILED 10/19/1999)

MOTION TO SET ASIDE DEATH SENTENCE OR IN THE
ALTERNATIVE MOTION TO SETTLE RECORD
(FILED 09/05/2000)

MOTION TO WITHDRAW COUNSEL AND APPOINT
OUTSIDE COUNSEL
(02/10/1999)

NOTICE OF APPEAL
(FILED 11/08/2000)

NOTICE OF APPEAL
(FILED 03/06/2014)

NOTICE OF DEFENDANT’S EXPERT WITNESSES
(FILED 05/15/2000)

NOTICE OF ENTRY OF FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER
(FILED 03/21/2014)

NOTICE OF EVIDENCE IN SUPPORT OF
AGGRAVATING CIRCUMSTANCES
(FILED 06/11/1999)

NOTICE OF EXPERT WITNESSES
(FILED 11/17/1999)

NOTICE OF INTENT TO SEEK DEATH PENALTY
(09/15/1998)

NOTICE OF MOTION AND MOTION TO PERMIT DNA
TESTING OF THE CIGARETTE BUTT FOUND AT THE
CRIME SCENE BY THE LAS VEGAS METROPOLITAN
POLICE DEPARTMENT FORENSIC LABORATORY OR
BY AN INDEPENDENT LABORATORY WITH THE
RESULTS OF THE TEST TO BE SUPPLIED TO BOTH THE
DEFENSE AND THE PROSECUTION

(FILED 08/19/1999)

1441-1451

429-431

505-510

732-737

4593-4599

380-384

4647-4650

8203-8204

1753-1765

8184

460-466

961-963

271-273

552-561
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10
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17

19

31

NOTICE OF MOTION AND MOTION TO VIDEOTAPE
THE DEPOSITION OF CHARLA SEVERS
(FILED 09/29/1999)

NOTICE OF MOTION AND MOTION TO VIDEOTAPE
THE DEPOSITION OF MYSELF CHARLA SEVERS
(10/11/1999

NOTICE OF MOTION AND STATE’S MOTION IN LIMINE
SUMMARIZING THE FACTS ESTABLISHED DURING THE
GUILT PHASE OF THE DONTE JOHNSON TRIAL

(FILED 07/14/2000)

NOTICE OF WITNESSES
(FILED 08/24/1999)

NOTICE OF WITNESSES
(FILED 12/08/1999)

NOTICE OF WITNESSES AND OF EXPERT WITNESSES
PURSUANT TO NRS 174.234
(FILED 11/09/1999)

NOTICE TO TRANSPORT FOR EXECUTION
(FILED 10/03/2000)

OPINION
(FILED 12/28/2006)

OPPOSITION TO DEFENDANT’S MOTION FOR
DISCLOSURE OF ANY POSSIBLE BASIS FOR
DISQUALIFICATION OF DISTRICT ATTORNEY
(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION FOR
DISCLOSURE OF EXCULPATORY EVIDENCE
PERTAINING TO THE IMPACT OF THE DEFENDANT’S
EXECUTION UPON VICTIM’S FAMILY MEMBERS
(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION FOR
DISCOVERY AND EVIDENTIARY HEARING
REGARDING THE MANNER AND METHOD OF
DETERMINING IN WHICH MURDER CASES THE
DEATH PENALTY WILL BE SOUGHT

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION FOR
DISQUALIFICATION FROM THE JURY VENIRE OF

ALL POTENTIAL JURORS WHO WOULD AUTOMATICALLY
VOTE FOR THE DEATH PENALTY IF THEY FOUND

MR. JOHNSON GUILTY OF CAPITAL MURDER

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION FOR
INSPECTION OF POLICE OFFICERS’ PERSONNEL FILES
(FILED 12/06/1999)

622-644

682-685

4111-4131

562-564

1425-1427

835-838

4628

7284-7307

1366-1369

1409-1411

1383-1385

1380-1382

1362-1365




CHRISTOPHER R. OrRAM, LTD.
520 SOUTH 4™ STREET | SECOND FLOOR

LAS VEGAS, NEVADA 89101
TEL. 702.384-5563 | FAX. 702.974-0623

O o0 N N W b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

OPPOSITION TO DEFENDANT’S MOTION FOR PERMISSION
TO FILE OTHER MOTIONS
(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION IN LIMINE
FOR ORDER PROHIBITING PROSECUTION
MISCONDUCT IN ARGUMENT

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION IN LIMINE
TO PRECLUDE THE INTRODUCTION OF VICTIM
IMPACT EVIDENCE

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION IN LIMINE
TO PROHIBIT ANY REFERENCES TO THE FIRST PHASE
AS THE “GUILTY PHASE”

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION TO ALLOW
THE DEFENSE TO ARGUE LAST AT THE PENALTY
PHASE

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION TO APPLY
HEIGHTENED STANDARD OF REVIEW AND CARE
IN THIS CASE BECAUSE THE STATE IS SEEKING
THE DEATH PENALTY

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION TO
AUTHENTICATE AND FEDERALIZE ALL MOTIONS
OBJECTIONS REQUESTS AND OTHER APPLICATIONS
AND ISSUES RAISED IN THE PROCEEDINGS IN THE
ABOVE ENTITLED CASE

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION TO BIFURCATE
PENALTY PHASE
(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION TO DISMISS
STATE’S NOTICE OF INTENT TO SEEK DEATH PENALTY
BECAUSE NEVADA’S DEATH PENALTY STATUTE IS
UNCONSTITUTIONAL

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION TO EXCLUDE
AUTOPSY PHOTOGRAPHS
(FILED 1206/1999)

OPPOSITION TO DEFENDANT’S MOTION TO PRECLUDE
EVIDENCE OF ALLEGED CO-CONSPIRATORS
STATEMENTS

(FILED 12/06/1999)

1356-1358

1397-1399

1400-1402

1392-1393

1386-1388

1370-1373

1394-1396

1359-1361

1403-1408

1377-1379

1374-1376
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15

17

10

17

OPPOSITION TO DEFENDANT’S MOTION TO PROHIBIT
THE USE OF PEREMPTORY CHALLENGES TO EXCLUDE
JURORS WHO EXPRESS CONCERNS ABOUT CAPITAL
PUNISHMENT

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION TO REQUIRE
PROSECUTOR TO STATE REASONS FOR EXERCISING
PEREMPTORY CHALLENGES

(FILED 12/06/1999)

OPPOSITION TO MOTION IN LIMINE TO PERMIT THE
STATE TO PRESENT “THE COMPLETE STORY OF THE
CRIME”

(FILED 07/02/1999)

OPPOSITION TO MOTION INN LIMINE TO PRECLUDE
EVIDENCE OF OTHER GUNS, WEAPONS AND
AMMUNITION NOT USED IN THE CRIME

(FILED 11/04/1999)

OPPOSITION TO MOTION TO CONTINUE TRIAL
(FILED 12/16/1999)

ORDER
(FILED 12/02/1999)

ORDER
(FILED 06/22/2000)

ORDER

(FILED 07/20/2000)

ORDER APPOINTING COUNSEL FOR MATERIAL
WITNESS CHARLA SEVERS

(FILED 12/02/1998)

ORDER DENYING DEFENDANT’S MOTION TO SET
BAIL
(FILED 10/20/1998)

ORDER FOR CONTACT VISIT
(FILED 06/12/2000)

ORDER FOR CONTACT VISIT
(FILED 07/20/2000)

ORDER FOR PRODUCTION OF INMATE MELVIN
ROYAL
(FILED 05/19/2000)

ORDER FOR PRODUCTION OF INMATE SIKIA SMITH
(FILED 05/08/2000)

ORDER FOR PRODUCTION OF INMATE TERRELL
YOUNG
(FILED 05/12/2000)

1389-1391

1415-1417

524-528

791-800

1434-14440

1338-1339

3568

4169-4170

1337

378-379

2601-2602

4173-4174

1801-1802

1743-1744

1751-1752




CHRISTOPHER R. OrRAM, LTD.
520 SOUTH 4™ STREET | SECOND FLOOR

LAS VEGAS, NEVADA 89101
TEL. 702.384-5563 | FAX. 702.974-0623

O o0 N N W b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

19

19

19

ORDER FOR RELEASE OF EVIDENCE
(FILED 10/05/2000)

ORDER TO STAY OF EXECUTION
(10/26/2000)

ORDER FOR TRANSCRIPT
(FILED 09/09/1999)

ORDER FOR TRANSCRIPTS
(FILED 06/16/1999)

ORDER GRANTING PERMISSION OF MEDIA ENTRY
(FILED 09/15/1998)

ORDER GRANTING PERMISSION OF MEDIA ENTRY
(FILED 09/15/1998)

ORDER GRANTING PERMISSION OF MEDIA ENTRY
(FILED 09/28/1998)

ORDER GRANTING PERMISSION OF MEDIA ENTRY
(FILED 01/13/2000)

ORDER OF EXECUTION
(FILED 10/03/2000)

ORDER REQUIRING MATERIAL WITNESS TO POST
BAIL OR BE COMMITTED TO CUSTODY
(FILED 04/30/1999)

ORDER TO PRODUCE JUVENILE RECORDS
(FILED 05/31/2000)

ORDER TO TRANSPORT

(FILED 03/16/1999)

ORDER TO TRANSPORT
(FILED 03/25/1999)

ORDER TO TRANSPORT
(FILED 07/27/1999)

ORDER TO TRANSPORT
(FILED 08/31/1999)

ORDER TO TRANSPORT
(FILED 10/18/1999)

PAGE VERIFICATION SHEET
(FILED 06/22/2000)

RECEIPT OF COPY
(FILED 03/29/1999)

RECEIPT OF COPY
(06/16/1999)

4630

4646

575-576

486-487

275

277

293

1610-1611

4627

423-424

1805-1806
392-393

400-401

549-550

567-568

708-709

3569

402

485
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RECEIPT OF COPY
(FILED 06/29/1999)

RECEIPT OF COPY
(FILED 06/29/1999)

RECEIPT OF COPY
(FILED 0629/1999)

RECEIPT OF COPY
(FILED 07/02/1999)

RECEIPT OF COPY
(FILED 07/28/1999)

RECEIPT OF COPY
(FILED 09/01/1999)

RECEIPT OF COPY
(FILED 10/18/1999)

RECEIPT OF COPY
(FILED 10/18/1999)

RECEIPT OF COPY
(FILED 10/19/1999)

RECEIPT OF COPY
(FILED 10/19/1999)

RECEIPT OF COPY
(FILED 10/19/1999)

RECEIPT OF COPY
(FILED 10/19/1999)

RECEIPT OF COPY
(FILED 10/19/1999)

RECEIPT OF COPY
(FILED 10/27/1999)

RECEIPT OF COPY
(FILED 11/30/1999)

RECEIPT OF COPY
(FILED 12/06/1999)

RECEIPT OF COPY
(FILED 01/11/2000)
RECEIPT OF COPY
(FILED 01/12/2000)

RECEIPT OF COPY
(FILED 03/31/2000)

521

522

523

529

551

569

710

711

757

758

759

760

761

781

1311-1313

1418-1420

1501

1502

1692
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14

15

17

17

17

19

19

40

41

41

42

42

37

42

42

RECEIPT OF COPY
(FILED 04/27/2000)

RECEIPT OF COPY
(FILED 06/14/2000)

RECEIPT OF COPY
(FILED 06/23/2000)

RECEIPT OF COPY
(FILED 07/10/2000)

RECEIPT OF COPY
(FILED 07/20/2000)

RECEIPT OF COPY
(FILED 07/20/2000)

RECEIPT OF COPY
(FILED 09/06/2000)

RECEIPT OF EXHIBITS
(FILED 10/18/2000)

RECORDER'’S TRANSCRIPT OF EVIDENTIARY
HEARING
(FILED 04/11/2013)

RECORDER'’S TRANSCRIPT OF EVIDENTIARY
HEARING
(FILED 04/11/2013)

RECORDER'’S TRANSCRIPT OF EVIDENTIARY
HEARING
(FILED 04/11/2013)

RECORDER’S TRANSCRIPT OF HEARING
EVIDENTIARY HEARING
(FILED 09/18/2013)

RECORDER’S TRANSCRIPT OF HEARING STATUS
CHECK
(FILED 01/15/2014)

RECORDER’S TRANSCRIPT OF PROCEEDINGS
DEFENDANT’S MOTION TO PLACE ON CALENDAR TO
RESCHEDULE EVIDENTIARY HEARING

(FILED 10/29/2012)

RECORDER’S TRANSCRIPT OF PROCEEDINGS
DEFENDANT’S MOTION TO PLACE ON CALENDAR
TO RESCHEDULE EVIDENTIARY HEARING

(FILED 04/29/2013)

RECORDER’S TRANSCRIPT OF PROCEEDINGS
EVIDENTIARY HEARING
(FILED 06/26/2013)

1735

3248

3598

4101

4171

4172

4600

4645

7972-8075

8076-8179

8180-8183

8207-8209

8205-8206

7782-7785

8281-8284

8210-8280
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37

37

37

37

17

36

15

19

35

RECORDER’S TRANSCRIPT OF PROCEEDINGS STATUS
CHECK: EVIDENTIARY HEARING
(FILED 10/01/2012)

RECORDER’S TRANSCRIPT OF PROCEEDINGS STATUS
CHECK: EVIDENTIARY HEARING
(FILED 07/12/2012)

RECORDER’S TRANSCRIPT OF PROCEEDINGS STATUS
CHECK: EVIDENTIARY HEARING PETITION FOR WRIT
OF HABEAS CORPUS

(FILED 03/21/2012)

REPLY BRIEF ON MR. JOHNSON’S INITIAL TRIAL
ISSUES
(FILED 08/22/2011)

REPLY TO OPPOSITION TO MOTION IN LIMINE
TO PRECLUDE EVIDENCE OF OTHER GUNS,
WEAPONS AND AMMUNITION NOT USED IN THE
CRIME

(FILED 11/15/1999)

REPLY TO RESPONSE TO MOTION FOR NEW TRIAL
(FILED 07/10/2000)

REPLY TO THE STATE’S RESPONSE TO DEFENDANT’S
PETITION FOR WRIT OF HABEAS CORPUS

POST-CONVICTION, DEFENDANT’S SUPPLEMENTAL BRIEF,

AND SECOND SUPPLEMENTAL BRIEF IN SUPPORT OF
DEFENDANT’S WRIT OF HABEAS CORPUS POST
CONVICTION

(FILED 06/01/2011)

REPLY TO STATE’S OPPOSITION REGARDING THREE
JUDGE PANEL
(FILED 07/18/2000)

REPLY TO STATE’S OPPOSITION TO MOTION TO
SUPPRESS
(FILED 02/16/2000)

REPLY TO STATE’S RESPONSE TO MOTION TI SET
ASIDE DEATH SENTENCE OR IN THE ALTERNATIVE
MOTION TO SETTLE RECORD

(FILED 10/02/2000)

REPLY TO STATE’S SUPPLEMENTAL OPPOSITION TO
MOTION TO SUPPRESS
(FILED 03/30/2000)

REPLY TO THE STATE’S RESPONSE TO DEFENDANT’S
PETITION FOR WRIT OF HABEAS CORPUS
(POST-CONVICTION), DEFENDANT’S SUPPLEMENTAL
BRIEF, AND SECOND SUPPLEMENTAL BRIEF IN SUPPORT
OF DEFENDANT’S WRIT OF HABEAS CORPUS

POST CONVICTION

(FILED 06/01/2011)

7786-7788

7789-7793

7794-7797

7709-7781

950-955

4096-4100

7672-7706

4153-4159

1632-1651

4615-4618

1683-1691

7579-7613




CHRISTOPHER R. OrRAM, LTD.
520 SOUTH 4™ STREET | SECOND FLOOR

LAS VEGAS, NEVADA 89101
TEL. 702.384-5563 | FAX. 702.974-0623

O o0 N N W b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

REPORTER’S TRANSCRIPT OF SEPTEMBER 1,1998
PROCEEDINGS
(FILED 09/14/1998)

REPORTER’S TRANSCRIPT OF SEPTEMBER 2,1998
RE: GRAND JURY INDICTMENTS RETURNED IN
OPEN COURT

(FILED 10/06/1998)

REPORTER’S TRANSCRIPT OF SEPTEMBER §,1998
ARRAIGNMENT
(FILED 09/14/1998)

REPORTER’S TRANSCRIPT OF SEPTEMBER 15,1998
SUPERSEDING INDICTMENT
(FILED 10/20/1998

REPORTER’S TRANSCRIPT OF PROCEEDINGS OF
APRIL 12, 1999 PROCEEDINGS
(FILED 05/03/1999)

REPORTER’S TRANSCRIPT OF APRIL 15, 1999
DEFENDANT’S PRO PER MOTION TO DISMISS
COUNSEL AND APPOINTMENT OF ALTERNATE
COUNSEL (FILED AND UNDER SEALED)

(FILED 04/22/1999)

REPORTER’S TRANSCRIPT OF JUNE 8, 1999
PROCEEDINGS
(FILED 06/17/1999)

REPORTER’S TRANSCRIPT OF JUNE 29, 1999
PROCEEDINGS
(FILED 07/15/1999)

REPORTER’S TRANSCRIPT OF JULY 8, 1999
PROCEEDINGS
(FILED 07/15/1999)

REPORTER’S TRANSCRIPT OF JULY 13, 1999
PROCEEDINGS
(FILED 07/15/1999)

REPORTER’S TRANSCRIPT OF AUGUST 10, 1999
STATE’S MOTION TO PERMIT DNA TESTING
(FILED 08/31/1999)

REPORTER’S TRANSCRIPT OF SEPTEMBER 2, 1999
STATE’S MOTION TO PERMIT DNA TESTING
(FILED 10/01/1999)

REPORTER’S TRANSCRIPT OF SEPTEMBER 30, 1999
STATE’S REQUEST FOR MATERIAL L WITNESS
CHARLA SEVERS

(FILED 10/01/1999)

11-267

299-301

268-270

309-377

425-428

409-418

491-492

541-548

530-537

538-540

565-566

647-649

645-646
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REPORTER’S TRANSCRIPT OF OCTOBER 11, 1999
STATE’S MOTION TO VIDEOTAPE THE DEPOSITION
OF CHARLA SEVERS

(FILED 10/18/1999)

REPORTER’S TRANSCRIPT OF OCTOBER 14, 1999
STATE’S MOTION TO VIDEOTAPE THE DEPOSITION
OF CHARLA SEVERS

(FILED 10/18/1999)

REPORTER’S TRANSCRIPT OF OCTOBER 21, 1999
STATUS CHECK: FILING OF ALL MOTIONS
(FILED 11/09/1999)

REPORTER’S TRANSCRIPT OF OCTOBER 26, 1999
VIDEO DEPOSITION OF CHARLA SEVERS

(FILED UNDER SEAL)

(FILED 11/09/1999)

REPORTER’S TRANSCRIPT OF OCTOBER 28, 1999
DECISION: WITNESS RELEASE
(FILED 11/09/1999)

REPORTER’S TRANSCRIPT OF NOVEMBER 8, 1999
PROCEEDINGS
(FILED 11/09/1999)

REPORTER’S TRANSCRIPT OF NOVEMBER 18, 1999
DEFENDANT’S MOTIONS
(FILED 12/06/1999)

REPORTER’S TRANSCRIPT OF DECEMBER 16, 1999
AT REQUEST OF COURT RE: MOTIONS
(FILED 12/20/1999)

REPORTER’S TRANSCRIPT OF DECEMBER 20, 1999
AT REQUEST OF COURT
(FILED 12/29/1999)

REPORTER’S TRANSCRIPT OF JANUARY 6, 2000
RE: DEFENDANT’S MOTIONS
(FILED 01/13/2000)

REPORTER’S TRANSCRIPT OF JANUARY 18, 2000
PROCEEDINGS
(FILED 01/25/2000)

REPORTER’S TRANSCRIPT OF FEBRUARY 17, 2000
PROCEEDINGS
(FILED 03/06/2000)

REPORTER’S TRANSCRIPT OF MARCH 2, 2000
PROCEEDINGS
(FILED 03/16/2000)

REPORTER’S TRANSCRIPT OF APRIL 24, 2000
PROCEEDINGS
(FILED 05/09/2000)

712-716

717-726

821-829

839-949

830-831

832-834

1347-1355

1452-1453

1459-1491

1503-1609

1623-1624

1654-1656

1668-1682

1745-1747
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11&12

9&10

15

14

14

15

16

17

15

REPORTER’S TRANSCRIPT OF MAY 8, 2000
PROCEEDINGS
(05/09/2000)

REPORTER’S TRANSCRIPT OF MAY 18, 2000
PROCEEDINGS
(FILED 05/30/2000)

REPORTER’S TRANSCRIPT OF MAY 23, 2000
PROCEEDINGS
(FILED 06/01/2000)

REPORTER’S TRANSCRIPT OF JUNE 1, 2000
PROCEEDINGS
(FILED 06/02/2000)

REPORTER’S TRANSCRIPT OF JUNE 5, 20000
(JURY TRIAL-DAY-1- VOLUME 1
(FILED 06/12/2000)

REPORTER’S TRANSCRIPT OF JUNE 6, 2000
JURY TRIAL- DAY 2- VOLUME II
(FILED 06/07/2000)

REPORTER’S TRANSCRIPT OF JUNE 7, 2000
JURY TRIAL-DAY 3- VOLUME III
(FILED 06/08/2000)

REPORTER’S TRANSCRIPT OF JUNE 8, 2000
JURY TRIAL- DAY 4- VOLUME IV
(FILED 06/12/2000)

REPORTER’S TRANSCRIPT OF JUNE 9, 2000
JURY TRIAL (VERDICT)- DAY 5- VOLUME V
(FILED 06/12/2000)

REPORTER’S TRANSCRIPT OF JUNE 13, 2000
JURY TRIAL PENALTY PHASE- DAY 1 VOL. 1
(FILED 06/14/2000)

REPORTER’S TRANSCRIPT OF JUNE 13, 2000
JURY TRIAL PENALTY PHASE- DAY 1 VOL. I
(FILED 06/14/2000)

REPORTER’S TRANSCRIPT OF JUNE 14, 2000

JURY TRIAL PENALTY PHASE- DAY 2 VOL. III

(FILED 07/06/2000)

REPORTER’S TRANSCRIPT OF JUNE 16, 2000
JURY TRIAL PENALTY PHASE DAY 3 VOL. IV
(FILED 07/06/2000)

REPORTER’S TRANSCRIPT OF JUNE 20, 2000
STATUS CHECK: THREE JUDGE PANEL
(FILED 06/21/2000)

1748-1750

1803-1804

1807-1812

1813-1821

2603-2981

1824-2130

2132-2528

2982-3238

3239-3247

3249-3377

3378-3537

3617-3927

3928-4018

3560-3567
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17

18

19

19

19

20

20

21

21

21 & 22

22

23

23

REPORTER’S TRANSCRIPT OF JULY 13, 2000
DEFENDANT’S MOTION FOR A NEW TRIAL
(FILED 07/21/2000)

REPORTER’S TRANSCRIPT OF JULY 20, 2000
PROCEEDINGS
(FILED 07/21/2000

REPORTER’S TRANSCRIPT OF JULY 24, 2000
THREE JUDGE PANEL- PENALTY PHASE- DAY 1
(FILED 07/25/2000)

REPORTER’S TRANSCRIPT OF JULY 16, 2000
THREE JUDGE PANEL- PENALTY PHASE- DAY 2
VOL. II

(FILED 07/28/2000)

REPORTER’S TRANSCRIPT OF SEPTEMBER 7, 2000
PROCEEDINGS
(FILED 09/29/2000)

REPORTER’S TRANSCRIPT OF OCTOBER 3, 2000
SENTENCING
(FILED 10/13/2000)

REPORTER’S TRANSCRIPT OF APRIL 19, 2005
TRIAL BY JURY- VOLUME I- A.M.
(FILED (04/20/2005)

REPORTER’S TRANSCRIPT OF APRIL 19, 2005
TRIAL BY JURY- VOLUME I- P.M.
(FILED 04/20/2005)

REPORTER’S TRANSCRIPT OF APRIL 20, 2005
TRIAL BY JURY- VOLUME I-A.M.
(FILED 04/21/2005)

REPORTER’S TRANSCRIPT OF APRIL 20, 2005
TRIAL BY JURY- VOLUME II- P.M.
(FILED 04/21/2005)

REPORTER’S TRANSCRIPT OF APRIL 21,2005
TRIAL BY JURY- VOLUME III-P.M.
(FILED 04/22/2005)

REPORTER’S TRANSCRIPT OF APRIL 21, 200
PENALTY PHASE- VOLUME IV- P.M.
(FILED 04/22/2005)

REPORTER’S TRANSCRIPT OF APRIL 22, 2005
TRIAL BY JURY- VOLUME IV- P.M.
(FILED 04/25/2005)

REPORTER’S TRANSCRIPT OF APRIL 22, 2005
PENALTY PHASE- VOLUME IV- B
(FILED 04/25/2005

4175-4179

4180-4190

4191-4428

4445-4584

4612-4614

4636-4644

4654-4679

4680-4837

4838-4862

4864-4943

4947-5271

5273-5339

5340-5455

5457-5483
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24

24

25

25

26
26

26

26 & 27

27 & 28

30

29

29

30

30

REPORTER’S TRANSCRIPT OF APRIL 25, 2005
TRIAL BY JURY- VOLUME V- P.M.
(FILED 04/26/2005)

REPORTER’S TRANSCRIPT OF APRIL 25,2005
PENALTY PHASE- VOLUME V-A
(FILED 04/26/2005)

REPORTER’S TRANSCRIPT OF APRIL 26, 2005
TRIAL BY JURY- VOLUME VI- P.M.
(FILED 04/27/2005)

REPORTER’S TRANSCRIPT OF APRIL 26,2005
PENALTY PHASE- VOLUME VI-A
(FILED 04/26/2005)

REPORTER’S TRANSCRIPT OF APRIL 27,2005
TRIAL BY JURY- VOLUME VII-P.M.
(FILED 04/28/2005)

SPECIAL VERDICT

REPORTER’S TRANSCRIPT OF APRIL 27, 2005
PENALTY PHASE - VOLUME VII- A.M.
(FILED 04/28/2005)

REPORTER’S TRANSCRIPT OF APRIL 28, 2005
PENALTY PHASE - VOLUME VIII-C
(04/29/2005)

REPORTER’S TRANSCRIPT OF APRIL 29, 2005
TRIAL BY JURY- VOLUME IX
(FILED 05/02/2005)

REPORTER’S TRANSCRIPT OF MAY 2, 2005
TRIAL BY JURY- VOLUME X
(FILED 05/03/2005)

REPORTER’S TRANSCRIPT OF MAY 2, 2005
TRIAL BY JURY (EXHIBITS)- VOLUME X
(FILED 05/06/2005)

REPORTER’S TRANSCRIPT OF MAY 3, 2005
TRIAL BY JURY- VOLUME XI
(FILED 05/04/2005

REPORTER’S TRANSCRIPT OF MAY 4, 2005
TRIAL BY JURY- VOLUME XII
(FILED 05/05/2005)

REPORTER’S AMENDED TRANSCRIPT OF

MAY 4, 2005 TRIAL BY JURY (DELIBERATIONS)
VOLUME XII

(FILED 05/06/2005

REPORTER’S TRANSCRIPT OF MAY 5, 2005
TRIAL BY JURY- VOLUME XIII
(FILED 05/06/2005)

5484-5606

5607-5646

5649-5850

5950-6070

5854-5949
6149-6151

6071-6147

6181-6246

6249-6495

6497-6772

7104-7107

6776-6972

6974-7087

7109-7112

7113-7124
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31

33

19

19

19

19

19

19

19

19

17

RESPONDENT’S ANSWERING BRIEF
(FILED 04/05/2006)

REQUEST FOR ATTENDANCE OF OUT-OF-STATE
WITNESS CHARLA CHENIQUA SEVERS AKA
KASHAWN HIVES

(FILED 09/21/1999)

SEALED ORDER FOR RLEASE TO HOUSE ARREST
OF MATERIAL WITNESS CHARLA SEVERS
(FILED 10/29/1999)

SECOND SUPPLEMENTAL BRIEF IN SUPPORT
OF DEFENDANT’S WRIT OF HABEAS CORPUS
(FILED 07/14/2010)

SPECIAL VERDICT (COUNT XI)
(FILED 07/26/2000)

SPECIAL VERDICT (COUNT XI)
(FILED 07/26/2000)

SPECIAL VERDICT (COUNT XII)
(FILED 07/26/2000)

SPECIAL VERDICT (COUNT XII)
(FILED 07/26/2000)

SPECIAL VERDICT (COUNT XIII)
(FILED 07/26/2000)

SPECIAL VERDICT (COUNT XIII)
(FILED 07/26/2000)

SPECIAL VERDICT (COUNT XII)
(FILED 07/26/2000)

SPECIAL VERDICT (COUNT XIV)
(FILED 07/26/2000)

STATE’S MOTION IN LIMINE TO PERMIT THE STATE

TO PRESENT “ THE COMPLETE STORY OF THE CRIME”

(FILED 06/14/1999)

STATE’S OPPOSITION FOR IMPOSITION OF LIFE
WITHOUT AND OPPOSITION TO EMPANEL JURY
AND/OR DISCLOSURE OF EVIDENCE MATERIAL TO
CONSTITUTIONALITY OF THE THREE JUDGE PANEL
PROCEDURE

(FILED 07/17/2000)

STATE’S OPPOSITION TO DEFENDANT’S MOTION
FOR CHANGE OF VENUE
(FILED 12/07/1999)

STATE’S OPPOSITION TO DEFENDANT’S MOTION IN
LIMINE REGARDING CO-DEFENDANT’S SENTENCES
(FILED 12/06/1999)

7226-7253

607-621

782

7373-7429

4433-4434

4439

4435

4440-4441

4436

4442-4443

4437-4438

4444

467-480

4132-4148

1421-1424

1412-1414
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34

19

15

STATE’S OPPOSITION TO DEFENDANT’S MOTION
TO COMPEL THE PRODUCTION OF ANY AND ALL
STATEMENTS OF THE DEFENDANT

(FILED 11/04/1999)

STATE’S OPPOSITION TO DEFENDANT’S MOTION TO
REVEAL THE IDENTITY OF THE INFORMANTS AND
REVEAL ANY DEALS PROMISES OR INDUCEMENTS
(FILED 11/04/1999)

STATE’S OPPOSITION TO DEFENDANT’S MOTION
TO SET BAIL
(FILED 10/07/1998)

STATE’S OPPOSITION TO DEFENDANT’S PRO PER
MOTION TO WITHDRAW COUNSEL AND APPOINT
OUTSIDE COUNSEL

(FILED 02/19/1999)

STATE’S OPPOSITION TO MOTION TO SUPPRESS
EVIDENCE ILLEGALLY SEIZED

(FILED 01/21/2000)

STATE’S RESPONSE TO DEFENDANT’S MOTION

TO COMPEL DISCLOSURE OF EXISTENCE AND
SUBSTANCE OF EXPECTATIONS, OR ACTUAL
RECEIPT OF BENEFITS OR PREFERENTIAL
TREATMENT FOR COOPERATION WITH PROSECUTION
(FILED 11/04/1999)

STATE’S RESPONSE TO DEFENDANT’S PETITION FOR
WRIT OF HABEAS CORPUS (POST-CONVICTION)

AND DEFENDANT’S SUPPLEMENTAL BRIEF AND SECOND

SUPPLEMENTAL BRIEF IN SUPPORT OF DEFENDANT’S
WRIT OF HABEAS CORPUS (POST-CONVICTION)
ON 04/13/2011

STATE’S RESPONSE TO DEFENDANT’S MOTION

TO SET ASIDE SENTENCE OR IN THE ALTERNATIVE
MOTION TO SETTLE RECORD

(FILED 09/15/2000)

STATE’S RESPONSE TO DEFENDANT’S OPPOSITION
TO STATE’S MOTION TO VIDEOTAPE THE DEPOSITION
OF CHARLA SEVERS

STATE’S RESPONSE TO MOTION FOR NEW TRIAL
(FILED 06/30/2000)

STIPULATION AND ORDER
(FILED 06/08/1999)

STIPULATION AND ORDER
(FILED 06/17/1999)

STIPULATION AND ORDER
(FILED 10/14/1999)

787-790

816-820

302-308

385-387

1612-1622

801-815

7436-7530

4601-4611

762-768

3603-3616

457-459

488-490

695-698
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32

39

38

38

STIPULATION AND ORDER
(FILED 12/22/1999)

STIPULATION AND ORDER
(FILED 04/10/2000)

STIPULATION AND ORDER
(FILED 05/19/2000)

SUPERSEDING INDICTMENT
(FILED 09/16/1998)

SUPPLEMENTAL BRIEF IN SUPPORT OF
DEFENDANT’S WRIT OF HABEAS CORPUS
(FILED 10/12/2009)

SUPPLEMENTAL EXHIBITS
(FILED 04/05/2013)

SUPPLEMENTAL MOTION TO VIDEOTAPE
DEPOSITION OF CHARLA SEVERS
(FILED 10/18/1999)

SUPPLEMENTAL NOTICE OF EXPERT WITNESSES
(FILED 05/17/2000)

SUPPLEMENTAL NOTICE OF INTENT TO SEEK
DEATH PENALTY PURSUANT TO AMENDED
SUPREME COURT RULE 250

(FILED 02/26/1999)

SUPPLEMENTAL OPPOSITION TO DEFENDANT’S
MOTION IN LIMINE TO PRECLUDE EVIDENCE OF
OTHER GUNS, WEAPONS AND AMMUNITION NOT
USED IN THE CRIME

(FILED 12/02/1999)

SUPPLEMENTAL OPPOSITION TO DEFENDANT’S
MOTION IN LIMINE TO PRECLUDE EVIDENCE OF
OTHER GUNS, WEAPONS AND AMMUNITION NOT
USED IN THE CRIME

(FILED 05/02/2000)

SUPPLEMENTAL POINTS AND AUTHORITIES IN
OPPOSITION TO MOTION TO SUPPRESS
(FILED 03/16/2000)

TRANSCRIPT OF PROCEEDINGS STATUS CHECK:
EVIDENTIARY HEARING AND PETITION FOR WRIT
OF HABEAS CORPUS

(FILED 01/19/2012)

TRANSCRIPT OF PROCEEDINGS STATUS CHECK:
EVIDENTIARY HEARING AND PETITION FOR WRIT
OF HABEAS CORPUS

(FILED 1/01/2012)

1454-1456

1712-1714

1798-1800

278-291

7308-7372

7880-7971

705-707

1766-1797

388-391

1314-1336

1736-1742

1657-1667

7798-7804

7805-7807
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38

35

35

36

36

36

36

33

33

35

TRANSCRIPT OF PROCEEDINGS ARGUMENT: PETITION
FOR WRIT OF HABEAS CORPUS ALL ISSUES RAISED IN
THE PETITION AND SUPPLEMENT

(FILED 12/07/2011)

TRANSCRIPT OF PROCEEDINGS DEFENDANT’S MOTION
TO PLACE ON CALENDAR TO EXTEND THE TIME TO FILE
A REPLY BRIEF IN SUPPORT OF DEFENDANT’S WRIT OF
HABEAS CORPUS

(FILED 04/12/2011)

TRANSCRIPT OF PROCEEDINGS: HEARING
(FILED 10/20/2010)

TRANSCRIPT OF PROCEEDINGS DECISION:
PROCEDURAL BAR AND ARGUMENT: PETITION FOR
WRIT OF HABEAS CORPUS

(FILED 07/21/2011)

TRANSCRIPT OF PROCEEDINGS DEFENDANT’S MOTION
TO PLACE ON CALENDAR TO EXTEND THE TIME TO FILE
REPLY BRIEF IN SUPPORT OF DEFENDANT’S WRIT OF
HABEAS CORPUS/HEARING AND ARGUMENT:
DEFENDANT’S PETITION FOR WRIT OF HABEAS CORPUS
(FILED 07/06/2011)

TRANSCRIPT OF PROCEEDINGS DEFENDANT’S
MOTION TO PLACE ON CALENDAR TO EXTEND THE
TIME TO FILE A REPLY BRIEF IN SUPPORT OF
DEFENDANT’S WRIT OF HABEAS CORPUS

(FILED 04/12/2011)

TRANSCRIPT OF PROCEEDINGS DEFENDANT’S MOTION
TO PLACE ON CALENDAR TO EXTEND THE TIME TO
FILE A REPLY BRIEF IN SUPPORT OF DEFENDANT’S
WRIT OF HABEAS CORPUS

(FILED 06/07/2011)

TRANSCRIPT OF PROCEEDINGS STATUS CHECK:
BRIEFING/FURTHER PROCEEDINGS
(FILED 06/22/2010)

TRANSCRIPT OF PROCEEDINGS DEFENDANT’S MOTION
TO PLACE ON CALENDAR TO EXTEND THE TIME

FOR THE FILING OF A SECOND SUPPLEMENTAL BRIEF

IN SUPPORT OF DEFENDANT’S WRIT OF HABEAS CORPUS
AND TO PERMIT AN INVESTIGATOR AND EXPERT

(FILED 10/20/2009)

TRANSCRIPT OF PROCEEDINGS DECISION:
PROCEDURAL BAR AND ARGUMENT: PETITION FOR
WRIT OF HABEAS CORPUS

(FILED 07/21/2011)

7808-7879

7614-7615

7616-7623

7624-7629

7630-7667

7707-7708

7668-7671

7430-7432

7433-7435

7531-7536
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35

35

10

19

19

19

19

19

TRANSCRIPT OF PROCEEDINGS DEFENDANT’S MOTION
TO PLACE ON CALENDAR TO EXTEND THE TIME TO FILE
REPLY BRIEF IN SUPPORT OF DEFENDANT’S WRIT OF
HABEAS CORPUS/HEARING AND ARGUMENT:
DEFENDANT’S PETITION FOR WRIT OF HABEAS CORPUS
(FILED 07/06/2011)

TRANSCRIPT OF PROCEEDINGS DEFENDANT’S
MOTION TO PLACE ON CALENDAR TO EXTEND THE TIME
TO FILE A REPLY BRIEF IN SUPPORT OF DEFENDANT’S
WRIT OF HABEAS CORPUS

(FILED 06/07/2011)

VERDICT
(FILED 06/09/2000)

VERDICT (COUNT XI)
(FILED 07/26/2000)

VERDICT (COUNT XII)
(FILED 07/26/2000)

VERDICT (COUNT XIII)
(FILED 07/26/2000)

VERDICT (COUNT XIV)
(FILED 07/26/2000)

WARRANT OF EXECUTION
(FILED 10/03/2000)

7537-7574

7575-7578

2595-2600

2595-2600

4429

4430

4432

4624
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CERTIFICATE OF SERVICE

I hereby certify and affirm that this document was filed electronically with the Nevada
Supreme Court on the 9" day of January, 2015. Electronic Service of the foregoing document
shall be made in accordance with the Master Service List as follows:

CATHERINE CORTEZ-MASTO
Nevada Attorney General

STEVE OWENS
Chief Deputy District Attorney

CHRISTOPHER R. ORAM, ESQ.

BY:

/s/ Jessie Vargas
An Employee of Christopher R. Oram, Esq.
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