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difference between life imprisonment and a death
sentence.

*45 Consideration of the purposes underlying the
Sixth Amendment's jury trial guarantee further
demonsirales why our acceplance of judge-made
findings in the context of discretionary sentencing
suggests the approval of the same judge-made tindings
in the context of detertninate sentencing as well. One
important purpose of the Sixth Amendment's jury trial
puarantee is (o protect the criminal defendant against
potentially arbitrary judges. It effectuates this promise
hy preserving, as a constitutional matter, certain
fundamental decisions for a juty of one's peers, as
opposed to a judge. For example, the Courl has
recognized that the Sixth Amendment's guarantee was
motivated by the English experience of "competition
... between judpe and jury over the real significance
of their respective roles,” Jones, 326 U.S., at 245,
119 5.Ct. 1215, and "measures [that were taken] to
diminish the juries’ power," ibid. We have also
explained that the jury trial gusrantee was understood
to provide "an inestimable safeguard against the
cortupt or overzealous proseculor and against the
compliant, biased, or eccentric judge. If the defendant
preferred the common-sense judpment of a jury (o the
more tutored but perhaps less sympathetic reaction of
the single judge, he was to have i.," Duncan v.
Louisiana, 391 U.S. 145, 156, 88 S.Ct. 1444, 20
L.Ed.2d 491 (1968). Blackstone explained that the
right w triul by jury was critically important in
criminal cases because of "the violence and partiality
of judges appoinied by the crown, ... who might then,
as in Trance or Turkey, imprison, dispaich, or exile
any man that was obnoxious to the government, by an
instant declaration, that such is their will and
pleasure.” 4 Blackstone, Commentaries, at 343,
Clearly, the concerns animating the  Sixih
Amendment's jury trial guarantee, if they were to
extend to the sentencing context at all, would apply
with pgreater swength 10 a discrelionary-sentencing
scheme than to determinate sentencing. In the former
scheme, the potential for mischief by an arbitrary
judge is much greater, given that the judge's decision
of where to sel the defendant's sentence within the
prescribed statutory range is left almost entircly to
discretion. In contrast, under a determinate-sentencing
system, the discretion the judge wields within the
stalutory range is tightly constrained. Accordingly,
our approval of discretionary-sentencing schemes, in
which a defendant is not entitled 1o have a jury make
{rcweal findings relevant to sentencing despite the
effect those findings have on the severity of the
defendant’s sentence, demonstrates that the defendant
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should have no right to demand that a jury make the
equivalent factual determinations under a determinae-
sentencing scheme,

The Coucl appears to hold today, however, that a
defendant is entltled 1o have a jury decide, by proof
beyond a reasonable doubl, every fact relevant to the
determination of sentence under a delerminate-
sentencing scheme. If this is an accurate description of
the constitutional principle underlying the Court's
opinion, its decision will have the effect of
invalidating slgnificant sentencing reform
accomplished at the federal and state levels over the
past three decades. Justice THOMAS® rule, as he
essentially concedes, sce amte, at ---—-, 27, n. 1,
would have the same effect,

#46 Prior to the most recent wave of senlencing
reform, the Federal Government and the States
employed indeterminate-sentencing schemes in which
judges and executive branch officials (e.g., parole
board officials) had substuntial discretion to determine
the actual length of a defendant's sentence. See, e.g.,
U.S. Dept. of Justice, S. Shane-DuBow, A. Brown,
& E. Olsen, Sentencing Reform in the United States:
History, Content, and Effect 6- 7 (Aug.1985)
(hereinafter Shaue-DuBow); Report of Twentleth
Centuty Fund Task Force on Criminal Sentencing,
Fair and Certain Punishment 11-13 (1976) (hereinafter
Task Force Reporl); A. Dershowitz, Criminal
Sentencing in the United States: An Historical and
Conceptual Overview, 423 Annals Am. Acad. Pol. &
Soc. Sci. 117, 128-129 (1976). Swdies of
indeterminate-sentencing schemes found that similarly
situated defendants often received widely disparale
sentences. See, e.g., Shane-Dubow 7; Task Force
Report 14. Although indeterminate sentencing was
intended to soflen (he harsh and uniform scntences
formerly  imposed under  mandatory-seutencing
systems, some studies revealed that indeterminate
sentencing actuatly had the opposite effect. See, e.g.,
A. Campbell, Law of Sentencing 13 (1978)
("Paradoxically the humanitarian impulse sparking the
adoption of indeterminate sentencing systems in this
country has resulted in an actual increase of the
average criminal's incarceration term"); Task [Force
Report 13 ("[T)he data seem to indicate that in those
jurisdictions where the sentencing structure is more
indeterminate, judicially imposed sentences tend to be
longer").

In response, Congress and the state lepislatures
shifted 1o determinate- sentencing schemes that aimed
to limit judges' sentencing discretion and, ticreby,
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afford similarly sitated offenders equivalent
treatment, See, e.g., Cal.Penal Code Amn. § 1170
(West Supp.2000). The most well known of these
rcforms was the federal Sentencing Reform Act of
1984, 18 U.S.C. § 3351 et seq. In the Act, Congress
created] the Uniled States Sentencing Commission,
which in wrn promulgated the Sentencing Guidelines
that now govern sentencing by federal judges. See,
e.p., United States Sentencing Commission,
Guidelines Manual {Nov.1Y98). Whether one believes
the determinate-sentencing reforms have proved
successful or not--and the subject is one of extensive
debate anong commentators--the apparent effect of
the Court's opinion teday is to halt the curreut debate
on sentencing referm in its tracks and to invalidale
with thie stroke of a pen three decades’ worlh of
nationwide reform, all in the name of 4 principle with
a questionable constilutional pedigree. Indeed, ‘it is
jronic that the Court, in the name of constitutional
rights meant to protect criminal detendants from the
potentially arbilrary exercise of power by prosecutors
and judges, appears to rest its decision on a priuciple
that would render unconstitutional efforis by Congress
and the state legislatures to place constraints on that
very power in the sentencing context.

Finally, perhaps the most signiticant Impact of the
Courl's decigion will be a practical one--its unsettting
effect on sentencing conducted under current federal
and slate delerminate-sentencing schemes. As [ have
explained, the Court does noi say whether these
schemes are constitutional, but its reasoning strongly
suggests that they are not. Thus, with respeet 1o past
sentences handed down by judges under determinate-
sentencing schemes, the Court's decision threatens (o
unleash a flood of petitions by convicted defendants
secking lo Invalidate their sentences in whole or in
parl en the authority of the Courl's decision today.
Statistics compiled by the United States Sentencing
Commission revea! thal almost a half-million cases
have been sentenced under the Senteneing Guidelines
sitice 1989, See Memorandum from U.S. Senlencing
Commission to Supreme Court Library, dated June 8,
2000 (total number of cases sentenced under lederal
Sentencing Guidelines since 1989) (available in Clerk
of Court's case file). Federal cases constitule only the
tip of the iceberg. In 1998, for example, federal
criminal prosecutions represented only about 0.4% of
the total number of criminal prosecutions in tederal
and state courts. See National Center for Siate Courls,
A Nalional Perspeclive; Court Stalistics Project
(federal and siate court filings, 1998), hup:t/
www, ncsc.dni.us/divisions/ rescarch/csp/
csp98-fscf.itml (showing thal, in 1998, 57,691
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criminal cases were [iled-in federal court comparcd to
14,623,330 in state courts). Because many States, like
New Jersey, have determinate- sentencing schemes,
the number of individual sentences drawn into
question by the Court's decision could be colossal,

*47 The dccision will likely have an even more
danmging effect on sentencing conducted in the
immediate  {uture  under  current  determinate-
sentencing schemes, Because the Court fails (o clarify
the precise contours of the constilutional principle
underlying its decision, federal and state judpes are
left in a stale of liubo. Should they continue to
assume fthe constilwtionality of (he delerminate-
sentencing schemes under which they have operaled
for so long, and proceed lo sentence convicted
defendants in accord with those governing statutes and
puidelines? The Court provides no answer, yet its
reasoning suggests that each new sentence will rest on
shaky ground. The most unforiunate aspect of today's
decision is that our precedents did not foreordain this
disruplion in the world of sentencing. Rather, our
cases Iraditionally took a cautious approach to
questions like the one presented in thls case. The
Courl throws that caution to the wind and, in the
process, threatens to cast sentencing in the United
States into what will likely prove to be a lengthy
perind of considerable confusion,

m

Because 1 do not believe that the Court’s "increase in
the maximum penalty® rufe is required by the
Constitution, I would evaluate New Jersey's sentence-
enhancement statute, N.J. Stal. Ann. § 2C:44-3 (West
Supp.2000), by amalyzing the faclors we have
examined in past cases. See, e.g., Almendarez-
Torres, 523 U.S., al 242-243, 118 S5.C. 1219
McMillan, 477 U.S., at 86-90, 106 $.Ct. 2411. Firs,
the New Jersey statute does not shift the burden of
proof on an essential - ingredient of the offense by
presuming that ingredient upon proof of other
elements of the offense. See, e.g., id., at 86-87, 106
S.Ct. 2411; Patterson, 432 U.S., a 215, 97 S.CL.
2319, Second, the magnilude of the New Jersey
sentence enhancenent, as applied in petitioner's case,
is constitutionally permissible. Under New Jerscy
law, the weapons possession offense to which
petitioner pleaded guilty carries a sentence range of 5
to 10 years' jwprisonment. N.J. Stat. Aiu §§
2C:39-4(a), 2C:43- 6(a)(2) (West 1995). The fact that
petitiouer, in committing that offense, acted with a
purpose to intimidate because of race cxposed him to
a higher sentence range of 10 to 20 years'
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imprisonment. § 2C:43-7(a}(3). The 10-year increase
in the maximum penalty to which petitioner was
exposed falls well within the range we have found
perntssible. See Almendarez-Torres, supra, at 226,
242.243, 118 S.Ct. 1219 (approving l8-year
enhancement), Third, the New Jersey statute gives no
impression of having been cnacted to evade the
constitutional requirements that attach when a State
makes a fact an element of the charged offense. For
example, New Jersey did not take what had previously
been an element of the weapons possession offense
and ftransform it into a sentencing factor. See
McMillan, 477 U.S., at 89, 106 §.Ct. 2411.

In sum, New Jersey "simply took one factor that has
always been considered by sentencing courts to bear
on punishiment"--a defendant’s motive for committing
the criminal offense--"and dictated the precise weight
to be given that factor”™ when the molive is (o
intimidate a person because of race. Id., at 89-90, 106
S.Ct. 2411, The Court claims that a purpose lo
intimidate on account of race is a lraditional mens rea
element, and not a motive, See anle, al ---- - ----
26-27. To make this claim, the Court finds it
necessary once again to ignore our settled precedent.
In Wisconsin v. Mitchell, 508 U.S, 474, 113 S.Ct.
2194, 124 L.Ed.2d 436 (1993), we considered a
statute similar to the one at issue here. The Wisconsin
slatute provided for an increase in a convicted
defendant's punishment if the defendant intentlonally
sclected the victim of the crime because of that
victin's race. Id., at 480, 113 S.Ct. 2154. In a
unanimous decision upholding the stamie, we
specifically characterized it as providing a sentence
enhancement based on (he "motive” of the defendant.
See id., at 485, 113 S.Ct. 2194 (distinguishing
between punishment of defendant’s "criminal
conduct" and penally enhancement "for conduct
motivated by a discriminatory point of view"
(emphasis added)); id., at 484-485, 113 S5.C1. 2194
("{Ulnder the Wisconsin statule the same criminal
conduct may be more heavily punished if the victim is
selected because of his race ... than if no such motive
obtained”  (emphasis  added)).  That  same
characterization applies in the case of the New Jersey
statute. As we also explained in Mitchell, the motive
for committing an offense has traditionally been an
important  factor in deermining a defendant's
sentence. 1d., at 485, 113 S.Ct, 2194, New Jersey,
therefore, has done no more than what we held
permissible in McMillan; it has taken a traditional
sentencing factor and dictated the precise weight
judges should aitgeh to that factor when the specific
motive is to intimidate on the basis of race.
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*48 The New Jersey statute resembles the
Pennsylvania statute we upheld in McMillan in every
regpect but one. That ditference--that the New Jersey
statnte increases the maximum punishment to which
petitioner was exposed--does not persuade me that
New Jersey “"sought to evade the constitutional
requirements associated with the characterization of a
fact as an offense clement.” Supra, at ---- 2. There is
no question that New Jersey could prescribe a range
of 5 to 20 years" imprisonment as punishment for its
weapons possession offense. Thus, as  explained
above, the specific means by which the State chooses
to control judges' discretion within that permissible
range is of no moment. CE Patlerson, supra, at
207-208, 97 S.Ct. 2319 ("The Due Process Clause, as
we see it, does not put New York to the choice of
abandoning [the aftirmative defense] or undertaking to
disprove [its] existence in order to convict of a crime
which otherwise is within its conslitutional powsrs to
sanction by substantial punishment"). The New Jersey
statute also resembles in virtually every respecl the
federal statute we considered in Almendarez- Torres.
That the New Jersey stalute provides an enhancement
baged on the detendant’s motive while the statute in
Almendarez-Torres provided an enhancement based
on the defendant's commission of a prior felony is a
difference wlthout constitutional importance. Bolh
foctors are traditional bases for increasing an
offender's sentence and, thercfore, may serve as the
grounds for a sentence enhancement.

On the basis of our prior precedent, then, 1 would
lold that the New Jersey senlence-enhancement statute
is constitutional, and atfirm the judgment of the
Supreme Court of New Jersey.

JUSTICE BREYER, with whom CHIER JUSTICE
REHNQUIST joins, dissenting,

*49 The majority hoids that the Constitution contains
the following requitement; "any fact [other than
recidivism] that increases liie penally (or & crime
beyond the prescribed silutory maximum must be
submitted to a jury, and proved beyond a reasonable
doubt." Ante, at --—-- 24, This rule wounld seem to
promote a procedural ideal--that of jurics, not judges,
determining the existence of those facts upon which
increased punishment turns. Bul ihe real world of
criminal justice cannot hope to meet any such ideal. Tt
can function only with the help of procedural
compromises, particularly in respect to sentencing.
And those compromises, which are themselves
necessary for (he fair functioning of the criminal
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justice system, preclude implementation of the
procedural model that today's decision reflects. Ar the
very leasl, the impractical nature of the requirement
that the majority now recognizes supports the
proposition Wat the Constitution was not intended to
cmbody it.

1

In modern times (he law hus left it to the sentencing
judge to find those facts which (within broad
sentencing limits set by the legislature) determine the
sentence of a convicted offender. The judge's
factfinding role is not inevitable. One could imagine,
for example, a pure "charge offense” sentencing
system in which the degree of punishment depended
-only upon the crime charged (e.g., eight mandatory
years for robbery, six for arson, three for assault).
But such a system would ignore many harms and risks
of harin that the offender caused or created, and it
would ignore many relevant offender characteristics.
See United States Sentencing Commission, Sentencing
Guidelines and Policy Statements, Part A, at 1.5
(1987) (hereinatter Sentencing Guidelines or
Guidelines) (pointing out that a “charge offense”
system hy definition would ignore any fact "that did
not constilute [a] statutory elemen(t] of the otfens [e]
of which the defendant was convicted"). Hence, that
imaginary "charge offense” system would not be a fair
sysiem, for it would lack proportionality, i.e., it
would treat different offenders similarly despite majoc
differences in the maoner in which each committed
the same crime.

There are many such tnamner-related dilTerences in
respect o criminal behavior. Empirical data collected
by ihe Sentencing Cownnission makes clear that,
before the Guidelines, judges who exerclsed discretion
witlin broad legislatively deterimined sentencing litnits
(say, a range of O to 20 years) would impose very
different sentences upon offenders engaged in the
same basic criminal conduct, depending, for example,
upon the amount of drugs distributed (in respect to
drug crimes), the amount of money taken (in respect
lo robbery, theft, or fraud), the presence or use of a
weagon, injury to a victim, the vulnerability of a
victim, the offender's role in the offense, recidivism,
and many other offense-related or offender-related
factors. See Uniled States Sentencing Commission,
Supplementasy Report on the Initiat Sentencing
Guidelines and Policy Statements 35-39 (1987) (table
listing data representing more than 20 such facrors)
(hercinafter Supplementary Report); see generally
Depaciment of Justice, W. Rhodes & C. Conly,

¢
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Analysis of Federal Sentencing (May 1981). The
majority does not deny that judges have exerciscd,
and, constitwtionally speaking, may exercise
sentencing discretion in this way.

Nonetheless, it is important for present purposes to
understand  why judges, rather than juries,
traditionally have determined the presence or absence
of such sentence-atfecting facts in any given case.
And it is important to realize that the reason is not a
theoretical one, but a practical one. It does not reflect
(Justice SCALIA's opinion to the contrary
notwithstanding) an ideal of procedural "fairness,”
ante, at ---—- 1 (concurring opinion), but rather an
administrative need for procedural compromise. There
are, to put it simply, far too many potentlally relevant
sentencing lactors W permit submission of all {or cven
many) of them to a jury. As the Sentencing Guidelines
slale the matter,
*50 *[a] bank robber with (or without) a gun, which
the robber kept hidden (or brandished}, might have
frightened (or mevely warned), injured seriously (or
less seriously), tied up (or simply pushed) a guard, a
teller or a customer, at night (or at noon), for a bad
(or avpuably less bad) motive, in an effort to obtain
money for other ¢rimes (or for ollier purposes), in
the compauy of a few (or many) other robbers, for
the first (or fourth) time that day, while sober (or
under the influence of drugs or alcohol), and so
forth.” Sentenclng Guidelines, Part A, at 1.2.
The Guidelines note that "a sentencing system
tailored to fit every conceivable wrinkle of each case
can become unworkable and seriously campromise the
certainty of punishment and its deterrent etfect.” Ibid.
To ask a jury to consider all, or nany, such matters
would do the same.

Al the same time, to require jury consideration of all
such faclors--say, during trial where the issue is guilt
or innocence--could easily place the defendant in the
awkward {and conceivably unfair) posilion ol having
to deny he cormunitied the crime yet offer proof about
how he comunitted it, e.g., "I did not seil drugs, but I
sold no more than 500 grams." And while special
postverdict sentencing juries could cure this problem,
they have seemed (but for capital cases) not worlh
their administrative costs, Hence, before (e
Guidelines, federal sentencing judges typically would
obtaln relevant factual sentencing Information from
probation  officers’  presentence reporls, while
permitting a convicted offender to challenge the
information’s accuracy at a hearing belore the judge
without benefit of trial-type evidentiary rules. See
Williams v. New York, 337 U.S. 241, 249-251, 69
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S.Ct. 1079, 93 L.Ed. 1337 (1949) (describing the
modern “practice of individualizing punishments"
under which judges often consider otherwise
inadmissible information gleaned from  probatlon
reporis); see also Kadish, Legal Norm And Discretion
In The Police And Sentencing Processes, 75 Harv.
L.Rev. 904, 915-917 (1962).

It is also important to vnderstand how a judge
traditionally determined which factors should be taken
inlo account for sentencing purposes. In principte, the
number  of  potentially  relevant  behavioral
characteristics is endless. A judge might ask, for
example, whether an unlawfully possessed knife was
"a switchblade, drawn or concesled, opened or
closed, large or small, used in connection with a car
theft (where victim contromtation is rare), a burglary
(where confrontation is unintended) or a robbery
(where confrentation is intentional).” United Siates
Sentencing Commission, Preliminary Observations of
the Cornmission on Cormumnissioner Robinson's Dissent
3, n. 3 (May 1, 1987), Again, the method reflects
praciical, rather (han theorelical, considerations. Prior
to the Sentencing Guidelines, tederal law leit the
individual sentencing judge free to determine which
factors were relevant, That freedoin meant that each
judge, in an effort 1o tailor punishment to the
individual offense and offender, was guided primacily
by experience, relevance, and a sense of proportlonal
fairness. Cf. Supplementary Report, at 16-17 (noting
that the goal of the Sentencing Guidelincs was to
creale greater sentencing uniformily among judges,
but in doing so the Guidelines themselves had to rely
primarily upon empirical studies that showed which
factors had proved important to federal judges in the

past).

Finally, it is important to understand how a
legislature decides which faclual circumstances among
all those potentially related rto generally harmful
behavlor it should transform into elements of a
statutorily defined crime (where they svould bhecome
relevant to the puilt or innocence of an accused), and
which factual eircumstances it should leave to the
sentencing process (where, ss sentencing factors, they
would help to determine the sentence imposed upon
one who has been found guilty). Again, theory does
not provide an answer. Legislatures, in defining
crimes in terms of elements, have looked for guidance
to common-law tradition, to history, und to current
social necd. And, traditionally, the Court has left
legislatures considerable freedom to inake the etement
delermination, See  Almendarez-Torres v, Uniled
Siates, 523 U8, 224, 228, 118 8.Ct, 1219, 140
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L.Ed.2¢ 350 (1998); MoMillan v. Pennsylvania, 477
1J.5. 79, 85, 106 5.C4, 2411, 91 L.Ed.2d 67 (1986).

*51 By placing today's constitutional question in a
broader context, this brief survey may help to clarify
(e nalure of today's decision. It also may explain
why, in respect  to scnicncing  systems,
proportionality, uniformity, and administrability are
all aspects of that basic "fairness” that the Constitution
demands. And it suggests my basic problem with the
Court's rule: A sentencing sysieml in which judges
have discretion to find sentencing-retated factors is a
workable system and one that has long been thought
consistent with the Constitution; why, then, would the
Constilution (reat sentencing statutes any differently?

I

As Justice Thornas suggests, until faicly recent times
many legistatures rarely focused upon senlencing
tactors. Rather, il appears they simply identified
typical forms of antisocial conduct, defined basic
“crimes," and attached a broad sentencing range to
each definition--leaving judges free to decide how to
sentence within those ranges in light of such factors as
they found relevant. Ante, at ---- - ---- . -, 12-15, 21
{congurring opinion). But the Constitution does not
freeze {9th-century sentencing practices into
permanent law. And dissatisfaction with the traditional
sentencing systemn (reflecting its tendency to treat
simitar cases diffecently) has led modern legislatures
to write new laws that refer specifically to sentencing
factors. See Supplementary Report, at I (explaining
that "a growing recognition of the need 1o bring
greater rationality and consistency to penal statules
and to sentences imposed under those statutes” led (o
reform  efforts such as the Pederal Sentencing
Guideliries).

Legistatures have tended to address the problem of
too much judicial sentencing discretion in two ways,
First, iegislatures sometimes have created sentencing
commissions armed with delegated autherity to make
more uniform judicial exercise of that discretion,
Congress, for example, has created a federal
Sentencing Comimission, giving it the power to create
Guidellnes that (within the sentencing range set by
individual statutes) reflect the host of factors that
might be used to determine the actual senience
imposed for each individual crime. See 28 U.S.C. §
994(a); see aiso  United States  Sentencing
Commission, Guidelines Manual {Nov.1999). Federal
judges must upply those Guidelines in typical cases
(lose thal tie in the "heartland” of the crime as the
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statute defines it) while retaining treedom to deparl in
atypical ¢ases. Id., ch. 1, pt. A, 4(b).

Second, legislaures sometimes have dircetly limited
the use (by judges or by a commission) of particular
factors in sentencing, either by specifying statutorily
low a particular factor will affect the sentence
imposed or by specifying how a commission should
use a particular factor when writing a guidetine. Such
a statute might state explicitly, for example, thal a
particular factor, say, use of a weapon, recidivism,
injury to a victim, or bad motive, "shall" increase, or
“may" increase, a particular sentence in a particular
way. See, e.p,, McMillan, supra, at 83, 106 §.Ct,
2411 (Pennsylvania slatute expressly lreated “visible
jpossession of a firearm” as a sentencing consideration
that subjected a defendant 10 a mandatory S-year term
of imprisonment}.

*32 The issuc the Court decides today involves this
sccond kind of legislation. The Court liolds thal a
legislature cannot enact such legislation (where an
increase in the maximum is involved) unless the factor
al issue has been charged, tried o a jury, and found fo
exist beyond a reasonable doubt. My question in
respect to this holding is, simply, "why would the
Constitution contajn such a requirenent"?

Il

In light of the sentencing background described in
Parts I and 11, I do nol see how the majority can find
in the Constitwion a requirement that "any fact"
(other than recidivism) that increases the maximum
penalty for 4 crime¢ “must be submitied to a jury.”
Ante, at -, 24 As Justice O'CONNOR
dewnonstrates, this Court has previously failed to view
the Constitwion as embodying any such principle,
while sometimes finding to the contrary. See
Almendarez-Torres, supra, at 239-247, 118 S.Ct
1219; McMillan, supra, at 84-91, 106 S.Ct. 2411.
The majorily raises no objection o traditional pre-
Guidelines sentencing procedures under which judpes,
uot juries, made the factual findings thal would lead lo
an iucrease in an individual oftender’s sentence. llow
does a lepislative determination differ in any
significant way? For cxample, if a judge may onhis
or her own decide that victim injury or bad motive
shiould increase a bank robber's sentence from 5 years
o 10, why does it matler that a legislature inslead
cnacts a stalute that increases a bank robber's sentence
from 5 years to 10 based on this same judicial
finding?

(
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With the possible exception of the last line of Justice
SCALIA's concurring opinion, the majority also
makes no constitutional objection to a legislative
delegation to a commission of the authority to create
guidelings that determine how a judge is to exercise
sentenciug discretion. See also ante, al ---- 27, n. 11
(THOMAS, J., concurring) (reserving the ¢uestion).
But if the Constimtion permils Guidellnes, why does it
not permil Congress similarly to guide the exercise of
a judge's sentencing discretion? That is, if lhe
Constilution permits a delegatee (the commission) 10
exercise sentencing- related rulemaking power, how
can it deny the delegator (the legislamure) whar is, in
effect, the same rulemaking power?

The majority appears to ofler two responses. First, it
argues for a limiting principle that would prevent a
legislature with broad awihorily (rom lrans{forming
(jury-determined) facts that constitute elements of a
crime into (judge-determined) sentencing factors,
thergby removing procedural protections that the
Constirution would otherwise require. See ante, at ----
19 (*constilutional limits" prevent states from
"defin[ing] away facts necessary 1o constitute a
criminal offense™. The majority's cure, however, is
not aimed at the disease.

%53 Thc same "(ransformational” problem exists
under traditional senlgncing law, where legislation,
silent as to sentencing factors, grants the judge
virtually unchecked discretion to sentence within a
broad range. Under such a system, judges or
prosecutors ¢an  similarly "transform”  crimes,
punishing an offender convicted of one crime as if he
had comunitted another. A prosecutor, for example,
might charge an offender with five counts of
embezzlement (cach subject to a 10-year maximum
penally), while asking the judge to impose maximum
and consecutive senlgnces because the embezzler
murdered his employer. And, as part of the traditional
sentencing discretion that the majorily concedes
judges retain, the judge, not a jury, would determine
the last-mentioned relevant (act, i.e., that the murder
aclually oceurred.

Thils egregious example shows the problem's
complexity. The source of the problem lies not in a
legislature's power Lo ¢nact sentencing factors, but in
the traditional lcpislative power fo select elements
defining a crime, the tradilional legislative power (o
set broad sentencing ranges, and the traditional
judicial power to choose a sentence within that range
on (he basis of relevant offender conduct. Conversely,
the solution (o the problem lies, not in prohibiting
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legislatures from enacting sentencing factors, but in
senlencing rules that determine punishments on the
basis of properly defined relevant conduct, with
sensitivity to the need for procedural proteciions
where sentencing factors are determined by a judge
(for example, use of a "rcasonable doubt™ standard),
and invocation of the Due Process Clause whete the
history of (he crime at issue, together with the nature
of the facts to be proved, reveals unusual and serious
procedural unfairness. Ct. McMillan, 477 U.S., at
88, 106 §.Ct. 2411 (upholding statute in part hecause
it "gives no impression of having been tailored to
permit the [sentencing factor] to be a tall which wags
the dog of tie subslanlive olfense").

Second, the majority, in support of its constitulional
rute, emphasizes the concept of a statutory
"maxinnun." The Court points out that a sentencing
judge (or a commission) iraditionaily has determined,
and now still determines, sentences within a Icgisialed
range capped by a maximum (a range that the
legislature itself sets). See ante, at ---- - e 14-15. 1
concede the ruth of the majority's statement, bui I do
not understand iis relevance.

From a defendant’s perspective, the legislamre's
decision to cap the possible range of punishment at a
statutorily preseribed "maximum" would affect the
actual sentence imposed no difierenilly than a
sentencing commission’s (or a sentencing judge's)
similar delermivalion. Indewd, as 4 practical matter, a
legislated mandatory "minimun” s far more
important to an actwal defendant, A judge and a
commission, after all, are legally tree to select any
sentence below a statute’s maxiinum, but they are not
free to subvert a statutory minimum, And, as Justice
THOMAS indicates, ail the considerations of fairness
that might supporl submission to a jury of a facwal
" matrer that increases a stalutory maximwn, apply o
tortiori to any mauer that would increasc a statutory
minimum. See anle, at ---- - ---- 25-26 (concurring
opinion). To repeal, [ do not understand why, when a
legislature authorizes a judge to impose a higher
penaly for bank robbery (based, say, on the courl's
finding that a victim was injured or the defendant's
motive was bad), a new crime is born; but where a
legislature requires a judge lo impose a higher penalty
than he otherwise would (within a pre-existing
statutory range) based on similac criteria, it is not, Cf,
Almendarez-Torres, 523 U.S., at 246, [18 S5.CL
t219.

v
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*54 1 cerlainly do net believe that the present
seatencing sysiem is one of "perfect equity,” ante, al
---- 2 {SCALIA, J., concurring), and [ am willing,
consequently, to assume that the majority's rule would
provide a degree of increased procedural protection in
respect to those particular sentencing factors currently
embodied in statutes. I nonetheless believe that any
such increased prorection provides little practical help
and comes al 0o high a price. For onc thing, by
leaving mandalory minimum sentences untouched, the
majority's rule sintply encourages any legisiature
interested in asserting control over the sentencing
process to do so by creating those minimums. That
result would mean significantly less procedural
fatrness, not more.

For another thing, this Courl's case law, prior o
Jones v. United States, 526 U.S. 227, 243, n. 6, 119
5.Ct. 1215, 143 L.Ed.2d 311 {1999), led legislatures
to believe that they were permlited to increase a
statutory maximum sentence on the basis of a
sentencing faclor. See anmle, at < - - 7-17
(O'CONNOR, J., disseniing); see also, e.g.,
McMillan, supra, at 84-91, 106 S.CL. 2411 {indicating
that a legisiawure could impose mandatory sentences
on the basis of sentencing factors, thereby suggesting
it could imposg more flexible statutory maxinmms on
snme basis), And legisialures may well have relied
upon that belief. See, e.g., 21 U.S.C. § 841{b) {1994
ed. and Supp. III) (providing penaities for, among
other things, possessing a "controlled substance” with
intent (o distribute it, which seniences vary
dramatically depending upon the amount of the drug
possessed, without requiring jury determination of the
ammount); - N.J. Stat. Ann. §§ 2C:43-6, 2C:43-7,
2C:44-1a-f, 2C:44-3 {(West 1995 and
Supp.1999-2000) (selling senencing ranges for
crimes, while providing for lesser or greater
punishnents  depending upon  judicial findings
regarding certain  “aggravating" or “mitigating”
factors); Cal.Penal Code Ann. § 1170 (West
Supp.2000) (similar); se¢ also Cal. Court Rule 420(b)
(1996) (providing that "[c]ircumslances in aggravalion
and mitigation” are to bo established by the sentencing
juldge based on "the case record, the probation
officer's report, [and] other reporis and statements
properly received”).

As Justice O'CONNOR points out, the majority's
rule  creates  serious  uncertainty about the
conslilntionality of such statntes and about the
constitutionality of the confinement of those punished
under them. See ante, al --—-- - ---- 27-30 (dissenting
opinion). The few amicus briefs thal the Count
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received in this vase do not discuss the impact of the
Court's new rule on, for example, drug crime statutes
or state criminal justice sysiems, This fact, I concede,
may suggest thal my concerns about disruption are
overstated; yet it may also supgest that (despite Jones
and given Almendarcz-Torres ) so absolute a
constitutional prohibition is unexpected. Moreover,
the rationale that underlies the Court's rule suggests a
principle--jury deternyination of all sentencing-related
facts--that, unless resiricted, threatens the workability
of every criminal justice system (it applied to judges)
ot threatens cfforts to make those systems inore
uniform, hence more fair (if applied to commissions).

*55 Finally, the Court's new rule will likely impede
legislative atempts to provide authoritative puidance
as (o how courts should respond to the presence ot
traditional sentencing factors, The factor at issue
here--molive-- is such a factor, Whether a robber

Page 44

takes money to finance .other crimes or to feed a
starving family can mater, and long has mattered,
when the Jength of a sentence is at issue. The State of
New Jersey has determined that ong mative- racial
hatred--is particulacly bad and ought to make a
diffevence in respect Lo punishment for a crime. That
determination is reasonable. The procedures mandated
are consistent with (raditional senfencing practice.
Though additional pracedural protections might weli
be desirable, for the reasons Justice O'CONNOR
discusses and those I have discussed, I do not believe
the Constilution requires them where ordinary
sentencing faclors are at issuc. Consequently, in my
view, New Jersey's statule is constiltional.

I respectfully dissent.

END OF DOCUMENT

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works

Page:

4085




RECEIVED

JuL 19 2060

N R - N = . N - oS R .

— — — oy — — i —
~J N un ey w2 [0 ) —_— [

18

"® QRIGINAL ¢

PHILIP J. KOHN -

SPECIAL PUBLIC DEFENDER T B
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{702) 456-6265

Attorney for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, Case No. C1631b64

)
Plaintiff, ; Dept. No. V
Vs, ;
DONTE JoKNSGM, | g 100
Defendant. E

REPLY TO RESP E TO MOTION FOR
(Raquest for Evidentiary Hearing)

W TRIAL

COMES NOW, Defendant, DONTE JOHNSON, by and through his attorneys, PHILIP
J. KOHN, Special Public Defender, JOSEPH S, SCISCENTO, Deputy Special Public
Defender, and DAYVID J. FIGLER, Deputy Special Public Defender, in reply to State's

response to Motion for New Trial.

DATED this [O day of July, 2000.

PHILIP J, KOHN
. CLARK COUNTY SPECIAL PUBLIC DEFENDER

By

S, SCISCEN -
DEPUTY SPECIAL PUBLIC DEFENDER
NEVADA BAR #4380

309 SOUTH THIRD STREET, 4TH FLOOR
LAS VEGAS, NEVADA 891b55-2316
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ARGUMENT
N.R.S. 176.515{4) contemplates a motion for a new trial on “any other grounds”
and fixes the time frame for the submission of such a motion. “Any other grounds” has

been broadly defined to even include that “the verdict was contrary to law.” See State

v. Purcell, 110 Nev. 1389 (1994}, Further, a defendant may only appeal final orders
under N.R.S. 177.015, and the determination of facts warranting a new trial is properly
within the jurisdiction of the District Court. See Layton v. State, 89 Nev. 252 (1973).
Finally, actual misconduct by jurors or witnesses when only discovered after the rendition
of the verdict must have a remedy at law and in fact does, See Rowbottom v. State, 105
Nev, 472 {1989), The District Court is initially charged with making determinations of
misconduct and as such as the authority to render a remedy. See, Hul y. State, 103 Nev.
321 (1987) citing Big Pond v. State, 1071 Nev. 1, 3 (1285).

When the integrity of the verdict is called into question by specific facts and
conduct, it is axiomatic that the District Court has the purview to determine that the
verdict cannot stand and a new trial is mandated.

In the present case, the Defendant raises four grounds for a new trial.

First, that the prosecutor changed position with regard to the room in which the
vital piece of State’s evidence, the blood splattered pants, were found. The State
responds that it did not change position, that it maintained that the Defendant never had
exclusive control of the bedroom. The language of the closing argument however reveals
that in calling this “Donte’s room” and “Donte’s house”, the prosecutors took the new
position that this was the exclusive domain of the Defendant. As a result, the
prosecutors were arguing that this was Donte Johnson's room and therefore the pants
and guns found there belonged to Donte Johnson. The State, therefore, made a strong

2
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point that only the person who occupied this ro;:m could have had possession or
ownership of these items. Unfortunately for the State, this Is not the position they took
during the motion to suppress. At that time, the State argued that many people had
access to this room and that there Donte Johnscn had no reasonable expectation of
privacy in these items. The State cannot have it both ways pursuant to law. As such, the
Motion to Suppress was improperly denied, and the degree of unreliability of the State’s
uncorroborated case warrants a new ftrial pursuant to N.R.S. 176.615.

Second, the Defendant alleges that one Juror expressed information on the record
which revealed an actual racial prejudice in contravention of the law. See generally,

Spillers v, State, 84 Nev. 23 (1968). The Defendant submits that racial fear comments

made by a juror after being sworn in may impact the right of a Defendant to have a fair

trial meeting the standards of due process. Cf. State v. Green, 81 Nev. 173 {1965)

{where juror’'s comment in 1965 Nevada that "the dirty nigger got what he deserved” was

not juror misconduct nor grounds for new trial under former N.R.S, 175.535).

Third, the Defendant alleges that at least two jurors admitted to violating the
court’s admonishment to refrain from discussing the matter with others or viewing media
accounts of the trial. This was a highly publicized triai with cameras and reporters in the
courtroom every day from opening arguments to declaration of penalty phase mistrial.’
It was improper for the jurors to view media or discuss the case esven once. Based on
their admissions, a new trial is \yarranted, or in the alternative, it cannot be disputed that

a prima facie case has been established that at least two jurors did not take the

I Dafendant had renewed motion for change of venue as a result of all the media
attention.
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admonition serious enough to follow in contravention of the due process rights of the
Defendant. As such, an evidentiary hearing allowing counsel to make further inguiry is
required.

Finally, it was brought to the court’s attention that a family member of one of the
victims was in the clearly marked, restricted jury lounge area. There can be ho excuse
for this conduct. At a minimum, the Court should make further inquiry as to how this

occurred and if in fact there were other interactions. See Pray v. State (Nevada Cass No.

28998, 7/10/00){remanding case to District Court to make findings regarding contact

between jurors and victim’s family members).

bl

In the case at bar, the new position of prosecutor coupled with the juror and
victim's family misconduct supports that a different result would have cccurred if the tfial
was.free from these errors,

WHEREFORE, Dafendant prays that this Honorable Courf grant a new trial, or in the
alternative conduct an evidentiary hearing to create a full and complete record.

DATED this _@ day of July, 2000.

| Respectfully submitted,

PHILIP J. KOHN
CLARK COUNTY SPECIAL PUBLIC DEFENDER

W D

_ (- ~JOSEPH §. SciSCENTO ¥

- \"" DEPUTY SPECIAL PUBLIC DEFENDER
NEVADA BAR #4380
309 SOUTH THIRD STREET, 4TH FLOOR
LAS VEGAS, NEVADA 89155-2316
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RECEIPT OF COPY

RECEIPT OF COPY of the foregoing léil:LY TO RESPONSE TO MOTION FOR A

NEW TRIAL is hereby acknowledged this lb_day of July, 2000,

EWART L. BE
District Attorney

200 S. Third Street
Las Vegas, NV 8915b
Attorney for Plaintiff
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PHILIP J. KOHN, ESQ. :

SPECIAL PUBLIC DEFENDER
State Bar No. 000556 S0 el
JOSEPH S. SCISCENTO S Mor T e
State Bar No. 004380 o o
DAYVID J. FIGLER rvesric e oS e,
State Bar No. 004264 "(;ll_:‘-;:‘.-.zi 4
309 South Third Street
P. O. Box 5652316
Las Vegas, NV 89165
{702) 456-6265
Attorneys for Defendant
DISTRICT COURT
CLARK COUNTY, NEVADA
LA R K]

THE STATE OF NEVADA, ;

Plaintiff, . ) CASE NO: C153154

) DEPT. NO: V
Vs, ;
DONTE JOHNSON, aka )
John White, ID # 1686283, ) Date of Hearing:
) Time of Hearing:
Defendant. }
RECEIPT OF COPY
RECEIPT OF COPY of the foregoing MOTION FOR IMPOSITION OF LIFE WITHOUT

THE POSSIBILITY OF PAROLE SENTENCE; OR, IN THE ALTERNATIVE, MOTION TO

EMPANEL JURY FOR SENTENCING HEARING AND/OR FOR DISCLOSURE OF EVIDENCE
MATERIAL TO CONSTITUTIONALITY OF THREE JUDGE PANEL PROCEDURE is hereby
acknowledged this l( ) _day of July, 2000.

WART L. BE
District Attorney
200 S. Third Street
Las Vegas, NV 89156
Attorney for Plaintiff
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MEMO | FILED
STEWART L. BELL '
DISTRICT ATTORNEY ARk
Nevada Bar #000477 Ju 12 5 W00
200 S. Third Street .,
Las Vegas, Nevada 89155 G i an
QOZ) 455-4711 Yo ¢
itorney for Plainti{f v
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-vs- ' Case No.  Cl153154
Dept. No. VI

DONTE JOHNSON, Docket H
#1586283

Defendant.

MEMORANDUM REGARDING THE THREE JUDGE PANEL

DATE OF HEARING: N/A
TIME OF HEARING: N/A

T

COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, through
GARY L. GUYMON, Chicf Deputy District Attorney, and files this Memorandum Regarding

the Three Judge Panel.

This Memorandum is made and based upon all the papers and pleadings on file herein,

the attached points and authorities in support hereof, and oral argument at the time of hearing,

1/
I
i
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H
1
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if deemed necessary by this Honorable Court.
DATED this /22 _ day of July, 2000.
Respectfully submitted,
STEWART L. BELL,

DISTRICA ATTO 9\'
Nevada Bar#000477

BY. .
GARY L. GUYMON
Chief Deputy District Aftorney
Nevada Bar #003726

FACTS
The defendant, Donte Johnson, was convicted of first-degree murder. The prosecution
is seeking the death penalty; however, the jury which determined his guilt was unable to reach
a unanimous verdict upon the sentence to be imposed. Pursuant to N.R.S, § 175.556, a panel of
three district judges is now required to determine the defendant’s sentence. The judge who
conducted the trial requested a memorandum indicating the duties of judges sitting on 2 three-
judge panel. Transcript, June 20, 2000, 9:00 AM.,, p. 4,11, 14-16.
ISSUES |
1. Whether a judge sitting on a threc-judge panel pursuant to N.R.S. § 175.556 has the same
duties as a juror determining the sentence to be imposed, and what those duties are.
2. Whether a judge sitting on a three-judgé panel may use his own experience and
philosophies of punishment in determining a penalty.
ANALYSIS
N.R.S. § 175.556 provides for a panel of three judges to sentence a defendant when a jury
is unable to reach a unanimous vgrdict upon the sentencoe in a case in which the death penalty
is sought, The panel consists of ‘;‘the distriet judge who conducted the trial” and two district
judges from other judicial districts. N.R.S. § 175.556(1) (1 999). A unanimous vote of the panel
is required for a sentence of death; a majority vote is permissible for any other sentence. Id. If

the panel is unable to obtain a majority vote for any sentence less than death, a new panel of

2
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three district judges, “none of whom was a member of the original panel,” is required. N.R.S.
§ 175,562 (1999).

The United States Supreme Court has held that a sentence of death is not constitutionaily
required to be imposed by a jury. Spaziano v. Florida, 468 U.S. 447, 460 (1984). The Nevada
Supreme Court has consistently upheld the constitutionality of N.R.S. 175.556. Hill v. State, 102
Nev, 377, 379, 724 P.2d 734, 735 (1986), (see also Williams v. State, 113 Nev. 1008, 945 P.24
438 (1997), Colwell v. State, 112 Nev. 807, 919 P.2d 403 (1996), Paine v. State, 110 Nev. 609,
877 P.2d 1025 (1994), Redman v. State, 108 Nev. 227, 828 P.2d 395 (1992), Bects v. State, 107
Nev, 957, 821 P.2d 1044 (1991), Baal v. State, 106 Nev. 69, 787 P.2d 391 (1990)).

In Paine v. State, 110 Nev. 609, 877 P.2d 1025 (1994), the Ncvada Supreme Court
rejected the defendant’s claim that the use of a three-judge panel was unconstitutional in his case
because he was given no opportunity to voir dire the panel. Id. at 1030, The court found that
the defendant provided no evidence or support that the judges “failed in any sense to adhere
strictly and honorably to the duties of their office and fhe solemn assignment undertaken with
respect to the sentencing.” Id. The court upheld this holding in Colwell v. State, 112 Nev, 807,
919 P.2d 403 (1996). The Nevada capital sentencing scheme contains no provision for voir dire
examination of a trial judge.

All judicial officers are required to take an oath to “faithfully perform all the duties of”
their office. N.R.S. § 282.020 (1999). Furthermore, Canon 2(A) of the Nevada Code of Judicial
Conduct requires a judge to “respect and comply with the law and [to] act at all times in a
manner that promotes public confidence in the integrity and impartiality of the judiciary.”
Pursuant to.Paine, a judge sitting on a three-judge panel must strictly and honorably adhere to
the duties of his office with respect to sentencing.

A judge cannot adhere stric:cly and honorably to the duties of his office if his views on the
dcath penalty would prevent o; substantially impair the performance of such duties.
Additionally, in such a situation, a judge may be in violation of Canon 2(A) of the Nevada Code
of Judicial Conduct as his impartiality and ability to comply with the law may be questioned.

In Paine_v. State, 107 Nev. 998, 823 P.2d 281 (1991), the Ncvada Supreme Court

3
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addressed the issue of a violation of the Nevada Code of Judicial Conduct by a district judge
during a penalty hearing before a three-judge pancl. The defendant was sentenced to death by
the panel. Id. at 282, On appeal, the defendant claimed that one of the judges was inattentive
during the hearing, resulting in an unfair penalty hearing. Id. The court found that an
evidentiary hearing on the issue would be ineffective as only the judge knew whether he was
attentive, and dismissing the defendant’s claim would be unsatisfactory. Id. at 283, The court,
concerned that a possible violation of the Code of Judicial Conduct had occurred, vacated the
death sentence and remanded the case for a new sentencing hearing before a panel of three new

judges. 1d. However, the court stressed that their holding “will not be expanded beyond these

10 || extraordinary circumstances.” Id.

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

A judge’s duty while sitting on a three-judge panel is statutorily similar to a juror’s duty
during sentencing. N.R.S. § 175.554 provides, *[t]he jury or the panel of judges may impose a
sentence of death only if it finds at least one aggravating circumstance and further finds that
there are no mitigating circumstances sufficient to outweigh the aggraﬁating circumstance ot
circumstances found.” N.R.S. § 175.554(3) (1999). Furthermore, the word “may” in N.R.S. §
175.554 “is not to be construed to create a requirement, but rather, is construed to signify the
ability to choose or the power to act.” Bennett v, State, 111 Nev. 1099, 1109, 901 P.2d 676, 683
(1995). The jury has the discretion to return a penaity other than death, irrespectiire of its
findings. Id.

The Nevada Supreme Court has held that “the state is entitled to a jury capable of
imposing the death penalty.” Bean v, Nevada, 86 Nev. 80, 87, 465 P.2d 133, 137 (1970). While
that holding applies only to juries, it should be extended to judges sitting on a three-judge panel
since the underlying idea is a fair and impartial sentencer.

In Nevius v, Warden, Ngy‘agla State Prison, 113 Nev. 1085, 944 P.2d 858 (1997), the
defendant claimed that comments rﬁade by a Nevada Supreme Court Justice that he favored the
death penalty constituted a disqualifying bias. Id. at 859. The court held that “a general
philosophical orientation, or a belief in a particnlar controversial legal position, is not normally

a ground for disqualification.” Id. In rejecting the defendant’s claim, the court reasoned that

-4-
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the judges comments merely amounted to a showing that he will enforce Nevada law. Id.

N.R.S. § 175.556 states that the three-judge panel shall “determine the presence of
aggravating and mitigating circumstances,” The statute is silent on what other types of cvidence
the pancl may consider at the penalty hearing. The United States Supreme Court has stated that
a capital punishment statute must not “prevent the sentencer from considering and giving effect
to evidence relevant to the defendént's background or character. . . .” Penry v, Lynaugh, 492
U.S. 302, 318 (1989). Although consideration of the present case in relation to similar cases is
not required, it remains a relevant consideration.

CONCLUSION
The underlying idea behind penalty hearings is a fair and impartial sentencer. Judges

sitting on a panel are required to faithfully perform all the duties of their office and must strictly

'and honorably adhere to these duties with respect to sentencing. N.R.S. § 282.020 (1999), Paine,

877 P.2d at 1030, Furthermore, Canon 2(A) of the Nevada Code of Judicial Conduct requires
a judge to “respect and comply with the law and [to] act at all times in a manner that promotes
public confidence in the integrity and impartiality of the judiciary.”

Since judges are sworn to uphold the law, their personal position on the death penalty
should not be at issue, “A general philosophical orientation, or a belief in a particular
controversial legal position, is not normally a ground for disqualification” when such a belief
amounts to a showing that a judge will enforce the law. Nevius, 944 P.2d at 859. A judge may
bring his own cxperience and beliefs into a penalty consideration as long as he upholds the law.
The judges sitting on a three-judge panel should be able to faithfully and impartially apply the
"

"
i
I
"
i
i
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[aw and consider the full range of punishment.

DATED this <} __ day of July, 2000,

Respectfully submitted,

Nevada

-6-
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CERTIFICATE QF FA ILE TRANSMISSIO

I hereby certify that service of MEMORANDUM REGARDING THE THREE JUDGE

PANEL, was made this /< ¥ day of July, 2000, by facsimile transmission to:

DAYVID FIGLER

JOSEPH SCISCENTO

DEPUTY SPECIAL PUBLIC DEFENDERS
SPECIAL PUBLIC DEFENDER'S OFFICE
FAX #455-6273

R

/¢\ﬂﬂ%$q_
Secretary for the District Attorney's Office

pm

-7-

Page: 4108




s i G vewuRuuL Uow LOLRAVL AlL. UDD LU iguwl

) FEERPEAEREREL R R kR E
£ Y TX REPORT BE
PR R IRERERBIERGRAERE

TRANSMISSTON OK

TX/RX NG 2708
CONNECTION TEL ' 4656273
SUBADDRESS
CONNECTTON ID
ST. TIME 07/12 18:08
USAGE T 03'39
PGS. SENT 7
RESULT 0K
!
1 MEMO
STEWART L. BELL
2 | DISTRICT ATTORNEY
Nevada Bar #000477
3 || 200 8, Third Street
Las Vegas, Nevada 89155
4| (702) 455-4711
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' DISTRICT COURT
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7
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#1586283
12
13 Defendant.
14
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16 DATE OF HEARING: N/A
; TIME OF HEARING: N/A
1 .
18 COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, through
19 f GARY L. GUYMON, Chief Deputy District Attorney, and files this Memorandum Regarding
20|l ihe Three Judge Panel.
21 This Memorandum is made and based upon all the papers and pleadings on file herein,
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STEWART L. BELL | 28 w0
DISTRICT ATTORNEY W
Nevada Bar #000477 s
200 S. Third Street 6‘{""”1 7
Las Vegas, Nevada 80155 ' Y LR
(102) 4 54711
ttorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

-V§- Casc No. Cl153154
Dept. No. V
DONTE JOHNSON, Docket H
#1580283

Defendant.

NOTICE OF MOTION AND STATE'S MOTION IN LIMINE
SUMMARIZING THE FACTS ESTABLISHED DURING THE
GUILT PHASE OF THE DONTE JOHNSON TRIAL

DATE OF HEARING: 07/20/00 g*
TIME OF HEARING: 9:00 A.M.

COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, through
GARY L. GUYMON, Chief Deputy District Attorney, and files this Notice of Motion and
étate's Motion in Limine Summaﬁ‘izing the Facts Established During the Guilt Phase of the Donte
Johnson Trial.

This Motion is made and based upon all the papers and pleadings on file herein, the

2;‘_* altached poinls and authoritics in support hereof, and oral argument at the time of hearing, if

26’

deemed necessary by this Honorable Court.

ICE OF HEARI
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will

@ PR
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bring the foregoing motion on for setting before the above en'titled Court, in Department V
thereof, on Thursday, the 20tl£tcjiay of July, 2000, at the hour of 9:00 o'clock a.m., or as soon
thereafier as counsel may be heard.
DATED this __I4 day of July, 2000.
STEWART L. BELL

DISTRICT ATTORNEY
Nevada Bar #000477

py_ Ll o fon B2
144 GARY L. GUEMON
Chief Deputy District Attorney
Nevada Bar #003726

POINTS AND A RITIE
STATEMENT QF FACTS
On June 5, 2000, a jury was selected in the capital case caplioned State of Nevada v.

Donte Johnson. The opening statements began on June 6, 2000. During the guilt phase of the
trial, the Statc called 17 witnesses before resting. The defense did not call any witnesses in the
guilt phase of the trial.

The guilt phase lasted for three trial days and was recorded and transcribed. The
transcription of the guilt phase facts is 956 pages in length.

After deliberations the jury returned the following verdicts:

VBurglary While in Possession of a Firearm - Guilty;

Conspiracy to Commit Robbery and/or Kidnapping and/or Murder - Guilty,

Robbery With Use of a Deadly Weapon - Guilty.

Robbery With Use of a Deadly Weapon - Guilty.

Robbery With Use of a Deadly Weapon - Guilty.

Robbery With Use of a De;aly Weapon - Guilly.

First Degree Kidnapping With Use of a Deadly Weapon -Guilty.

First Degree Kidnapping With Use of a Deadly Weapon -Guilty.

First Degree Kidnapping With Usc of a Deadly Weapon -Guilty.

“2- PAWPDOCSYMOTIONM L 1\B11830i0.WPD
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First Degree Kidnapping With Use of a Deadly Weapon -Guilty.

Murder With Use of a Deadly Weapon - Guilty. |

Murder With Use of a Deadly Weapon - Guilty.

Murder With Use of a Deadly Weapon - Guilty.

Murder With Use of a Deadly Weapon - Guilty.

The penalty phase of the trial began ou Tuesday, June 13, 2000, and was concluded after
deliberations and the declaration of mistrial on June 16, 2000.

In an effort to familiarize the three judges selected with the facts which were established

during the guilt phase of the trial, the State has summarized each of the witnesses' testimony who

testified during the guilt phase below. As can be seen, the State has cited to the trial transcript

so that alt three of the selected judges can be assured that the facts alleged are true and accurate.

The State has summarized the testimony in an ¢ffort to cxpedite the penalty phase so that
the State does not need to call to the witness stand the 17 witnesses to refamiliarize the three
judge panel with the facts associated with the above case.

ESTABLISH RI ILT PHASE

Justin Perkins, a friend of the deceased and the first to discover the bodies, testified
first as to the condition of the residence at 4825 Terra Linda the evening prior to the crimes
and then to discovering the crime scene the next day. (Trial Transcript (T'T), 6/6/00, Vol. II-
76-110). Perkins testified that he had visited the Terra Linda home at around 8:00 p.m. on
August 13, 1998, (TT, 6/6/00, I-80). He testified that Tracey Gorringe, Matt Mowen and
Jeffrey Biddle were home at the time. (TT, 6/6/00, II-80). Perkins teslified that his friends
owned a telgvision, a VCR and a stereo, which they kept in an entertainment center in the
living room. (TT', 6/6/00, TI-81). They also owned a Play Station, which they were playing
when he arrived. (TT, 6/6/00, 11-81). He testified that the house seemed to be in normal
condition except for a couple of b:;cr cans lying around. (TT, 6/6/00, I1-82-83).

Perkins returned to the Terra Linda home the following day at 6:00 p.m. (TT, 6/6/00,
I1-85). When he arrived at the home he noticed the front gate and the front door were open.

(TT, 6/6/00, T1-86). This was unusual since his friends owned puppies that would escape if -
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the doors were left open. (TT, 6/6/00, 11-86). Photos of the front of the Terra Linda home as
it existed on August 14, 1998, are admitted into evidence as Exiﬁbits 9 and 10. (TT, 6/6/00,
I1-88).

When Perkins entered the home he saw his three friends lying on the living soom floor
face down and duct taped. (1T, 6/6/00, 1[-90). They appeared to have been beaten and had
blood on them. (TT, 6/6/00, II-90-91). They also appeared 1o have been robbed because the
house had been trashed. (TT, 6/6/00, II-91). Perkins went to the house next door to call
police. (T, 6/6/00, 11-92). He then returned to the homes to see if his friends were still alive.
(TT, 6/6/00, 11-92). A photograph of how the living room looked on August 14, 1998, is
admitted into evidence as Exhibit 63. (TL, 6/6/00, 11-92).

Nicholas DeLucia, a next-door neighbor to the Terra Linda residence, next tesiified as
to what he observed at the home as he drove past at 1:30 a.m. on August 14, 1998, as he left
for work. (T'T, 6/6/00, 1I-110-125). DeLucia worked from-2;00 a.m. to 10:30 a.m., so he left
for work around 1:30 a.m, (TT, 6/6/00, II-111). As he drove past the Terra Linda home, he
noticed two people in the front yard, one up by the driveway and one watering the lawn with
a garden hose. (TT, 6/6/00, 11-113). He then continued on to work. (TT, 6/6/00, 11-114).

DecLucia testificd that the following day at 6:00 p.m., a man he later found ouf to be
Justin Perkins came to his door and asked him to call the police, that his friends had been
robbed and tied up. (TT, 6/6/00, II-115). Delucia then got dressed and went outside to see if
he could help. (TT, 6/6/00, II-117). As he approached the Terra Linda home he could see
through the front door a person lying face down on the floor with his arms duct taped behind
his back. (TT, 6/6/00, I1-117). Within minutes the police artived. (TT, 6/6/00, 11-119).

Next Sgt. Randy Sutton of the Las Vegas Metropolitan Policc Department testified as
to what occurred after he responded to the call for backup ét the Terra Linda home at 6:00
p.m. on August 14, 1998. (TT, 6/6/00, T1-125-140). Sgt. Sutton arrived at the Terra Linda
home moments after paramedics and Metro Officer Dave West. (TT, 6/6/00, II-128). When
Sgt. Sutton arrived, Officer West informed him that he could see several bodies on the floor

inside through the open front door, but that he had not yet cleared the area, meaning that he
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was not certain whether there were still suspects in or around the house. (TT, 6/6/00, II-129).
Sgt. Sutton and Officer West then proceeded to enter the home .with their weapons drawn in
order to clear the house. (TT, 6/6/00, II-130). Sgt. Sutton testified that he first looked into
the home through the open front door and saw thtee bodies lying on the floor face down with
their hands and legs duct taped. (TT, 6/6/00, [I-130). He observed a great deal of blood
around the heads of the victims, indicating head wounds. (TT, 6/6/00, 1I-131). As Sgt.
Sutton moved through the house he found a fourth body in the dining area in a similar
condition as the other three, (TT, 6/6/00, II-131). The interior of the home was in great
disarray. (TT, 6/6/00, I1-131). Some of the furniture had been upended, there was paper
strewn about and the entire home generally appeared to be ransacked. (TT, 6/6/00, 11-131-
132). The officers also noticed that the victims® wallets were lying on the floor. (TT, 6/6/00,
11-134). After having gone through the entire home, the officers found no suspects. (TT,
6/6/00, 11-132). Photos of the interior of the home as it appeared on August 14, 1998, are
admitted into evidence as Exhibits 21 thru 60. (TT, 6/6/00, 1I-138). Photos of the victims
and the interior of the home are admitted into evidence as Exhibits 64 thru 67, 69 thru 70,
and 81, (TT, 6/6/00, 11-140),

Tod Armstrong, an occupant of the home where the defendant was staying at the time
of the crimes, next testified as to what he observed the evening of August 13™ and the
following motning. (TT, 6/6/00, I1-142-258). Armstrong lived at 4815 Everman Drive, a
home owned by his mother. (TT, 6/6/00, 11-143). Armstrong had one roommate in August
1998 by the name of Ace Hart. (TT, 6/6/00, 11-143). He had another roommate that lived
with him up until June 1998 by the name of Bryan Johnson. '(TT, 6/6/00, 11-146). Armstrong
was introduced to the defendant, codefendant Terrell Young (Red), codefendant Sikia Smith
(Tiny Bug) and defendant’s girlfriend, Charla Severs, through Ace Hart. (TT, 6/6/00, 11-147-
149). In August, the defendant, Réd and Severs began living at the Everman house at the
request of Ace Hart. (TT, 6/6/00, 1I-148). The defendant and Severs slept in the master
bedroom. (TT, 6/6/00, 11-151). A few days after the three began staying at the home,
Armstrong noticed that they had guns, which they kept with them or in a duffel bag on the
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floor. (TT, 6/6/00, II-152-158). Armstrong described the guns as a .22 rifle with a fold-out
handle and a banana clip, a .380 semi-automatic handgun, a rcv.olver and a sawed-off
shotgun. (TT, 6/6/00, 11-153-158).

Armstrong testified that prior to August 14™, he did not have a VCR, a Play Station or
a pager. (TT, 6/6/00, 11-159). He also testified that the defendant smoked primarily Black
and Mild brand cigars, which cane in a box that contains about eight cigars. (TT, 6/6/00, II-
160). |

Armstrong also knew three of the victims at the Terra Linda residence through Hart.
(TT, 6/6/00, I1-161). Matt Mowen, Tracy Gorringe and Jeffrey Biddle wounld come over to
the house occasionally to party with Hart. (TT, 6/6/00, 11-162).

Mowen came over to the Everman house to buy drugs from the defendant sometime
between August 7-10. (11, 6/6/00, 11-169). At that time, Mowen, in front of Armstrong, the
defendant, Red, Severs and Harl, spoke of returning from a tour with a rock group where he
had made a lot of money selling drugs. (TT, 6/6/00, 1I-171). Shortly after that, the defendant
began asking Armstrong repeatedly where Mowen lived. (TT, 6/6/00, II-174). Armstrong
testificd that he did not know where he lived at that time. (TT, 6/6/00, 1I-175). Around
August 10-12, the defendant was driving around with Red, Hart and Armstrong when the
defendant asked again wherc Mowen lived. (TT, 6/6/00, II-176). As they drove through the
neighborhood, Hart pointed the Terra Linda house out to the defendant. (TT, 6/6/00, I1-176).

On the evening of August 13", Armstrong testified that he was home all night. (1T,
6/6/00, 11-177). That evening, the defendant and Red were also at the Everman house. (TT,
6/6/00, 11-177). Armstrong did not know what time they left that night, but he was awakened
when they returned. (TT, 6/6/00, 11-178). The defendant and Red returned early the next
morning while it was still dark carrying two duffel bags, one of which was used to store the
guns. (TT, 6/6/00, I[-179). That f)ﬁg was set on the floor in the living room next to the
television. (TT, 6/6/00, 11-181). From the second bag, Red pulled out a VCR and a Play
Station. (TT, 6/6/00, I1-182).

The defendant went into the bedroom and returned to the living room with Severs, and
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at that point, he told Armstrong that he had been to Mowen’s house and that he ended up
killing four people. (TT, 6/6/00, II-183). He said that he killeci one of them because he was
“mouthing off.” (TT, 6/6/00, [1-183). He said he shot him in the head. (TT, 6/6/00, I1-184).
Armstrong testified that the defendant stated that when he arrived at the Terra Linda house,
Mowen was outside watering the lawn, and he told him to go inside. (TT, 6/6/00, 11-184).
Tracey Gorringe was also inside the house at the time. (TT, 6/6/00, 11-185). Since Gorringe
and Mowen didn’t have any money on them, the defendant had them call some other people.
(TT, 6/6/00, II-185). Two other people then arrived at the Terra Linda house. (T'T, 6/6/00,
11-185). It was one of these two that began mouthing off to the defendant. (TT, 6/6/00, II-
186). After shooting the one that was mouthing off, the defendant said that since he had
killed one, he would have to kill them all, (TT, 6/6/00, 11-187).

Armstrong testified that as the defendant told the story he was laughing and that he
thought it was funny. (TT, 6/6/00, 11-187). The defendant went on fo statc that they had
taken a couple hundred dollars, the VCR and the Play Station from the Terra Linda home.
(TT, 6/6/00, I1-188). Armstrong was too scared to report what the defendant had told him at
that time. (TT, 6/6/00, 11-189).

The following day, Saturday, August 15, 1998, Bryan Johnson and Ace Hart went
over to the Everman house to see Armstrong, because the three had planned to go for a job
interview. (TT, 6/6/00, II-191). While at the Everman house, Armstrong overhcard Hart
talking to the defendant about the killings. (TT, 6/6/00, I1-192). Armstrong testified that he
heard the defendant tell Hart that he killed one guy because he was mouthing off. (TT,
6/6/00, 11-193). The defendant went on to say that he didn’t want to kill Tracey Gorringe
because he was cooperating, but he just ended up killing them all. (TT, 6/6/00, I1-193).

Armstrong testified that he did not own a pager, but he saw one on the counter in the
master bedroom on August 15" (‘TT, 6/6/00, II-195). The pager later disappeared. (TT,
6/6/00, 11-195).

After August 15", Armstrong went to stay at Bryan Johnson's mother’s house with

Bryan and Ace Hart. (1T, 6/6/00, 11-198). The three still had not told their story to the
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police. (TT, 6/6/00, 11-198). On August 17", Bryan and his mother got into an argument,
and the police were called to the house. (TT, 6/6/00, 11-199). It was then that the three
decided to tell the police that they knew who committed the murders. (TT, 6/6/00, 1I-199),
The three were separated, and each gave separate statements. (TT, 6/6/00, I1-199). At that
time, Armstrong gave police permission to search the Everman house. (TT, 6/6/00, 11-200).
Photos of the Everman house as it appearcd on August 17, 1998, are admitted into evidence
as Exhibits 98 thru 112, (TT, 6/6/00, 1I-201). Exhibit 99 shows the living room with the
VCR and the Play Station in it. (TT, 6/6/00, [1-202). Exhibit 104 shows the duffel bag that
the guns were normally kept in with a roll of duct tape on top, (T'T, 6/6/00, 11-205). Exhibit
107 shows the .22 rifle that was described carlier Iying on a pair of black pants in the master
bedroom. (TT, 6/6/00, I1-207). Exhibits 108-112 show a pager and a set of keys that were
dug up in the back yard of the Everman house. (TT, 6/6/00, II-209). The keys belong to a
room at the Thunderbird Hotel. (TT, 6/6/00, 11-209).

Armstrong testified that he believed the pants depicted in Exhibit 107 belonged to the
defendant. (TT, 6/6/00, 1I-210). In the early morning hours of August 14", Armstrong
testified that when the defendant and codefendant Young returned from the Terra Linda
home, they were both wearing all black. (TT, 6/6/00, II-211).

LaShawnya Wright, codefendant Sikia Smith’s live-in girlfriend at the time of the
murders, testified as to the events she witnessed on or around August 13-14. (TT, 6/6/00, II-
258-300). In the afternoon on August 13™, Wright testified that the defendant and
codefendant Teriell Johnson (Red) came over to her apartment at Fremont Plaza. (TT,
6/6/00, 11-263). The defendant and Red stayed for about two to three hours and then left
carrying a duffel bag. (TT, 6/6/00, 11-264). Wright testified that she knew what was in the
duffel bag -- a sawed-off rifle, a smaller gun, duct tape and brown gloves. (TT, 6/6/00, I1-
265). The defendant and Red were gone about two hours before they returned to the
apartment. (TT, 6/6/00, 11-269). They then stayed till about 11:00 p.m., and during that time
they talked about going out and committing a robbery. (Tl 6/6/00, 11-271). The two then
left again with codefendant Smith. (TT, 6/6/00, 11-273).

-8- PAWPROCSMOTION'BI LA81183010.WPD

Page: 4118




L= T = < B L = Y " O

N [ B, BD [ [\ I ) [\ %] 1] — — sk p— — — — —_— —
Lo e L = N =2 TR ~ U ¥ T o S T - T o R v R T -« T ¥ T N L B S ]

'y C

The defendant and two codefendants returned to the Fremont Plaza apartment at about
1:00 p.m. the following day, August 14", (TT, 6/6/00, 11-273). .-Wright testified that as the
three entered the apartment, codefendant Smith appeared scared. (TT, 6/6/00, 1I-275). Smith
was carrying a VCR and a Nintendo. (TT, 6/6/00, I1-276). Once inside the apartment, the
defendant bought the VCR from Smith for twenty dollars. (TT, 6/6/00, 11-277). After the
three had returned, Wright testified as to seeing Smith with a .380 automatic that she had not
seen in the apartment previously. (TT, 6/6/00, I1-279). A day or two later, Smith sold the
gun, (TT, 6/6/00, I1-280).

On Saturday, August 15", Wright was with the defendant and codefendant Smith
when the defendant bought a newspaper. (TT, 6/6/00, 11-281). At that point, the defendant
said to Smith, “we made front page.” (TT, 6/6/00, 11-282). The headline on the newspaper
read, “Four Young Men Slain in Southeast.” (TT, 6/6/00, I1-283). Wright testified that at
that moment the defendant appeared “excited”, “thrilled.” (TT, 6/6/00, 11-284-285).

Charla Severs (La La), the defendant’s girlfriend af the time of the murders, next
testified as to the events she witnessed on or about August 13-14. (TT, 6/7/00, I1I-2-132). In
July 1998, Severs was living with the defendant at the Thunderbird Hotel along with
codefendant Young (Red), (TT, 6/7/00, III-5). Boih the defendant and Red had keys to the
room. (TT, 6/7/00, I11-7). At the beginning of August, the three moved into Tod
Armstrong’s house. (TT, 6/7/00, I1I-8). Severs testified that the defendant smoked Black
and Mild cigars. (TT, 6/7/00, 111-13). She also testified that they all smoked crack cocaine at
the Everman house on a regular basis. (TT, 6/7/00, 111-16). Severs testified as to seeing a
duffel bag that belonged to the defendant with guns in it at the Everman house. (TT, 6/7/00,
T11-23). She described the guns as a revolver, a sawed-off gun and a black gun with a curved
clip. (TT, 6/7/00, 111-23-27), She testified as to seeing three or four pairs of brown gloves at
the Everman house that belonged 1o the defendant and two codefendants. (TT, 6/7/00, IfI-
28). She also testified as to sccing duct tape at the house. (TT, 6/7/00, 111-28). Severs
testified as to seeing other guns in the house belonging to Tod Armstrong, Ace Hart and

Bryan Johnson. (TT, 6/7/00, 111-28-29). She described one as a shotgun. (1T, 6/7/00, III-
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Severs testified that Matt Mowen came to the house around August 10™ or 11" to buy
crack cocaine. (TT, 6/7/00, 11I-32-33). She overheard Armstrong talking to thé defendant
after Mowen had left, stating that Mowen had about ten thousand dollars and a lot of
mushrooms at his house, and that they could get some money if they robbed him. (TT,
6/7/00, I11-35). ‘

On the night of August 13", Severs testified as to seeing the defendant, Red and
codefendant Smith leave the house together. (TT, 6/7/00, 111-38). Armstrong was in the
living room. (TT, 6/7/00, 111-38), When he left that night, the defendant was wearing black
jeans a black shirt and red FuBu shoes. (TT, 6/7/00, T1I-39). Red was also wearing black
jeans and a black shirt. (TT, 6/7/00, 111-40). The defendant wore his pants sagging off his
butt. (TT, 6/7/00, 111-40). Smith was wearing brown Dickie pants and a black hooded shirt.
(TT, 6/7/00, 111-41). Red was carrying the duffel bag with the guns in it. (TT, 6/7/00, III-
41). Red was wearing brown gloves, and the defendant had brown gloves hanging out of his
back pocket. (TT, 6/7/00, 111-42), After the three left, Severs went to sleep in the master
bedroom. (TT, 6/7/00, I11-42). Armstrong was asleep on the living room couch. (TT,
6/7/00, 111-43).

The defendant and Red returned to the Everman house ¢arly in the morning of August
14" while it was still dark out. (TT, 6/7/00, I11-44). When Severs woke up, the defendant,
Red and Armstrong were in the living room tatking and everyone was hyped up. (TT, 6/7/00,
I11-44), Severs testified as to seeing the duffcl bag on the living room floor next to the
couch. (TT, 6/7/00, I11-45). Tt appeared full. (TT, 6/7/00, I11-45). The four werc in the
living room talking for about an hour, and during that time the defendant said that he had
gone to get some money. (TT, 6/7/00, I11-46). He said that he had only gotten a couple
hundred dollars. (TT, 6/7/00, [I1-46). He said that while getting the money, he had to kill
somebody. (TT, 6/7/00, I11-47). He said he killed a Mexican, because he doesn’t like
Mexicans and he was “talking mess.” (TT, 6/7/00, 111-48). He said he shot him in the head.
(TT, 6/7/00, TI1-48). The defendant then told Severs that they had to go to sleep, because
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“you have to go to sleep after you kill somebody.” (TT, 6/7/00, 111-44),

The following day, the defendant, Red and Severs were in the living room of the
Everman house when the defendant told Severs to watch the news. (TT, 6/7/00, I11-52).
When the story came on about the killings, Scvers recognized the pictures of the victims.
(TT, 6/7/00, I11-53). She then said to the defendant, “I was just over there the other day. 1
know you didn’t.” (TT, 6/7/00, l1I-53). The defendant replied that yes, he did. (TT, 6/7/00,
[II-53). The defendant went on to say that he killed a total of four people. (TT, 6/7/00, LlI-
54). He said he shot them in the back of the head. (TT, 6/7/00, III-55).

Next Bryan Johnson, a former resident at the Everman house testified as to the events
he witnessed on or around August 13-14, 1998, (TT, 6/7/00, I11-133-175). Johnson was
living at the Everman house from about October 1997 to June of 1998, (TT, 6/7/00, I11-137).
He moved out prior to the defendant moving in, but he continued to visit the residence. (TT,
6/7/00, I11-135). On the morning of August 15", Johnson went to the Everman house to
meet with Tod Armstrong to go to a job interview. (TT, 6/7/00, I[-139). While he was there
he overheard the defendant talking to Severs and Red about the murders. (T'T, 6/7/00, 111~
142). "T'he defendant said that he drove over to a house where he and the two codefendants
intended to get money or dings. (TT, 6/7/00, 1II-142). He said that once they got to the
house, there was somcbody standing outside drinking a beer and they continued to go toward
the person with guns, (TT, 6/7/00, I11-144), They told him to go inside the house. (TT,
6/7/00, I1I-142). Once inside, the defendant and Red duct taped the person and two other
people who were inside the house. (TT, 6/7/00, I11-144), A fourth person came to the house
and began mouthing off to the defendant. (TT, 6/7/00, 11I-145). The defendant said that this
person was Mexican. (TT, 6/7/00, 111-145), He said he took him into the back room and shot
him in the head. (TT, 6/7/00, 111-145). Subsequently, all four people in the house were
killed, (TT, 6/7/00, I11-146). The\aefendant said that as the victims were shot, the blood
“squirted up like Niagara Falls.” (TT, 6/7/00, III-146-147).

The delendant mentioned that he got blood on his pants during the murders. (TT,

6/7/00, I11-147). He also mentioned that he got about two hundred and fifty dollars fromn the
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robbery. (TT, 6/7/00, 111-147). )

Johnson testified that prior to August 15", there was no VCR or Play Station at the
Everman home, but on the morning of the 15", there was. (TT, 6/7/00, 111-148). He also
testified that the defendant kept guns at the house. (TT, 6/7/00, 1iI-149). He described them
as a shotgun, a handgun and an automatic weapon. {TT, 6/7/00, 111-149).

Crime scene analyst Shawn Fletcher with the Metropolitan Police Depariment next
testified as to what she found at the crime scene at 4825 Terra Linda. (TT, 6/7/00, I11-176-
237). Her duties at the scene were the collection and preservation of evidence. (TT, 6/7/00,
HI-179).

As she approached the house, the sliding gate across the driveway was open and the
front door was open. (TT, 6/7/00, II1-185). There was a hose in the driveway, (TT, 6/7/00,
IT1-189). There were no signs of forced entry to the home. (TT, 6/7/00, III-185).

As she entered the residence, there were three victims face down on the living room
floor with their hands bound behind theit backs with duct tape. (TT, 6/7/00, I11-184). The
living room was extensively ransacked. (TT, 6/7/00, IIl-184). There were numerous items
on the floor. (TT, 6/7/00, I11-184). There was a lot of blood and dog paw prints throughout
the residence. (TT, 6/7/00, I1I-184). There were several cigarette buits in ashirays and
strewn about on the floor that were collected for DNA evidence. (TT, 6/7/00, I11-190-200).
A total of twelve cigarette butts were collected for analysis. (TT, 6/7/00, I11-199). The
entertainment center was ransacked with the TV pulled out and several unattached cables
hanging down. (TT, 6/7/00, I11-202). There was a Play Station attachment on top of the
entertainment center, but no Play Station, (TT, 6/7/00, 111-202). There wete several types of
controlied substances found -- a white powder substance (later identified as
methamphetamine (TT, 6/7/00, 111-238)), white pills and blue pills, all in baggies. (TT,
6/7/00, [11-204). There were musﬁ%ooms in one of the bedrooms on the floor and one in the
dining room. (TT, 6/7/00, I11-204). Two cmpty wallets were found on the living room floor,
and two mote were attached to the victims by chains and went to the autopsies with the

bodies. (TT, 6/7/00, 111-205). A Black and Mild cigar box was on the floor near the feet of
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one of the victims. (TT, 6/7/00, II[-207). Four cartridge casings from a .380 semiautomatic
weapon and some bullet fragments were found near the bodies, (TT, 6/7/00, [11-214),

Bradley Grover, a senior crime scene analyst for the Las Vegas Metropolitan Police
Department, testified as to his findings at 4825 Tcrra Linda on August 15, 1998, (TT,
6/7/00, I11-239-256). Grover collected fingerprints in the living room of the Terra Linda
home. (TT, 6/7/00, I11-243). A latent fingerprint was lifted from a Black and Mild cigar box
found on the floor in the living room. (TT, 6/7/00, I11-245-246). That fingerprint was
transferred to a fingerprint card and admitted into evidence as Exhibit 188. (TT, 6/7/00, II1-
248).

Dr. Robert Bucklin, a forensic pathologist, next testified as to his findings in the
autopsies of the four victims. (TT, 6/7/00, I[1I-257-315). From Dr, Bucklin’s autopsy of
Jeffrey Biddle, he testified that the body had been restrained by duct tape, which was around
the clothing of the ankles and around the wrists. (TT, 6/7/00, I1I-266). There was an
entrance gunshot wound in the right side of the back of the scalp. (TT, 6/7/00, [II-268). The
wound showed some charring of its borders, However, there was very little evidence of
sooting in the tissues around the wound, which would indicate the gun being about an inch or
so from the skin surface. (TT, 6/7/00, I1I-268-269). The bullet entered the head traveling in
a back to front pattern, and fragments were recovered from cerebellum, the cortex and the
base of the skull. (TT, 6/7/00, I1I-270). The caliber was about a .38 or 9 millimeter. (TT,
6/7/00, TI1-272). The cause of death was a gunshot wound to the head. (TT, 6/7/00, I11-273).

From Dr. Bucklin’s autopsy of Tracey Gorringe, he testified that there was a gunshot
wound to the back portion of the skull. (TT, 6/7/00, 11I-274). There was the presence of a
marked hcmorrhage into the upper lid of the right eye, and a lesser degrec of hemorrhage in
the left eye. (TT, 6/7/00, III-275).‘ This would indicate that there was some injury to the
facial bones and Traccy Gorringe nL1ay have lived up to ten minutes after being shot. (TT,
6/7/00, 11I-277). There was blood in the nostrils, which indicates the track of the bullet. (TT,
6/7/00, 111-275). The entrance wound was about 3/8 of an inch in diameter and showed some

charring of the borders, but no soot was found. (TT, 6/7/00, 111-275-276). This would
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indicate a close gunshot wound from about onc or two inches away. (TT, 6/7/00, I[[-276).
The bullet traveled from back to front, and three fragments wer-e recovered in the cerebella.
(TT, 6/7/00, I1I-278). It was a large caliber bullet about .38 or 9 millimeter. (TT, 6/7/00, III-
278). Cause of death was a gunshot wound to the head. (TT, 6/7/00, I11-278).

From Dr. Bucklin’s autopsy of Matthew Mowen, he testified that the body was bound
by duct tape at the ankles and wrists, and there was a gunshot wound at the base of the hair
on the back of the scalp. (TT, 6/7/00, 111-280). The wound was about 3/8 of an inch in
diameter, and had distinct black charring at the borders and some discoloration of the
surrounding skin, which would indicate that the gun would have been about an inch from of
the body. (TT, 6/7/00, HI-281-282). The bullet traveled from back to front, and two
fragments were recovered from the cervical spinal canal. (1'T, 6/7/00, 11[-282). Because the
spinal cord was completely severed near the brain, the person would have died in a matter of
scconds. (TT, 6/7/00, I11-283). Cause of death was a gunshot wound to the neck. (TT,
6/7/00, 111-283).

From Dr. Bucklin’s autopsy of Peter Talamantez, he testified that the deceased .had a
gunshot wound in the back of the head behind the left ear and a laceration of the scalp near
the gunshot wound. (TT, 6/7/00, [11-2835). The laceration was fresh and would be the result
of blunt force trauma to the head. (TT, 6/7/00, 111-287-288). From the size of the bullet
hole, the projectile would have to be about .38 or 9 millimeter. (TT, 6/7/00, III-289). There
was charring of the borders of the wound, but no soot powder on the skin, which would
indicate that the gun would have been about an inch or two from the skin. (TT, 6/7/00, IlI-
290). The direction of the bullet was from left to upper right, and three bullet fragments
wete recovered, two close to the entrance point and one at the top part of the head. (TT,

6/7/00, I11-290-291), Cause of death was a gunshot wound to the head. (TT, 6/7/00, III-
291), h

Toxicology tests were also done on the four boys and all four had controlled
substances in their blood and urine. (T'T, 6/7/00, I11-292). Jeffrey Biddle had a high level of

methamphetamine, amphetamine (a byproduct of metabolized methamphetamine) and
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cocaine metabolite in his system, but no alcohol. (TT, 6/7/00, 111-292-293), Tracey Gorringe
had methamphetamine, amphetamine and cocaine metabolite in' his system, but no alcohol.
(TT, 6/7/00, 11I-294). Matthew Mowen had methamphetamine, amphetamine, nordiazepam
(a tranquilizer) and traces of alcohol in his system and urine, (TT, 6/7/00, I[1-294). Peter
Talamantez had methamphetamine and amphetamine in his system and urine, but no alcohol.
(TT, 6/7/00, 111-295).

Dr, Bucklin testified that from the injuries the four boys sustained, there would not be
any spurting of blood from the wounds, but more of a natural flow due to gravity. (TT,
6/7/00, I11-303-310).

Sgt. Robert Honea of Nevada Highway Patrol testified as to an encounter he had with
the defendant on U.S 95 on August 17, 1998. (TT, 6/7/00, 111-316-329). Sgt. Honea was
traveling northbound on U.S. 95 when he noticed a 1994 Ford four-door automobile traveling
at a high rate of speed. (TT, 6/7/00, 11I-317). He accelerated to catch up with the vehicle
and clocked it doing eighty-five miles per hour, so he directed the car to pull over, (TT,
6/7/00, IT1-318). Once stopped, Sgt. Honea could see two black male occupants in the car.
(TT, 6/7/00, 111-318). Sgt. Honea identified the drivet as the defendant seated in the
courtroom. (TT, 6/7/00, [11-320). When asked to produce identification, the driver had none
and gave the name Donte Fletch with a date of birth as May 27, 1978, (TT, 6/7/00, I11-320).
When Sgt. Honea attempted to run the information through his computer system, he could
not find a match, (TT, 6/7/00, I1I-321), He asked the driver to step back out of the vehicle to
the patrol car. (TT, 6/7/00, I1I-321). Ile asked the driver the name of the passenger in the

-vehicle, and the driver said his name was Red. (TT, 6/7/00, [11-321). At that point, Sgt.

Honea noticed the passenger door start to open, (1T, 6/7/00, 111-322), Alarmed, he stepped
back behind the door of the patrol car. (TT, 6/7/00, I11-322). The passenger stepped out of
the car with a small handgun in his hand. (TT, 6/7/00, 111-322). At that point Sgt. Honea
drew his weapon, and the driver and passenger ran off, jumped the concrete wall next to the
freceway and ran down the Charleston off rainp. (TT, 6/7/00, I11-322). The two were not
apprehended at that time. (TT, 6/7/00, I11-322). When Sgt. Honea searched the car he found
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a sawed-off rifle with a magazine in it which contained about twenty rounds of ammunition.
(TT, 6/7/00, 111-323). In addition, there was another thirty-round magazine in the vehicle.
(TT, 6/7/00, 1N1-325).

Next, Sgt. Ken Hefner, a homicide detective of the Las Vegas Metropolitan Police
Departmént who was assigned to the quadruple homicide of August 14, 1998, testificd as to
his investigation. (TT, 6/7/00, 111-329-360). On August 18, 1998, Sgt. Hefner went to 4815
Everman to assist officers in the arrest of the defendant. (TT, 6/7/00, 111-334). When he
arrived, the officers on the scene had already removed all of the people from inside the
house. (1T, 6/7/00, 111-334). Sgt. Hefner and Marc Washington, a crime scene analyst
already on the scene, then searched the house for items of evidentiary value. (TT, 6/7/00, ITi-
342). Impounded from the living room were a teal colored tote bag with a partially used roll
of duct tape inside, a black pair of jeans, a VCR and a box which contained various items
including an empty Black and Mild cigar box. (TT, 6/7/00, 111-342-345). Impoundcd from
the master bedroom were a pair of black jeans that had blood spatter-on the bottom of one of
the legs, another pair of pants, shoes, a Ruger .22 long rifle and an ammunition clip. (TT,
6/7/00, 111-346-348). On a tip that something may be buried in the back yard, Sgt. Hefher
searched and found a blue Motorola pager and two keys from the Thunderbird Hotel. (TT,
6/7/00, 111-349-351).

Admitted into evidence by stipulation of the parties was the following evidence: On
July 24, 1998, Ace Hart rented room 6829 at the Thunderbird Hotel at 1213 South Las Vegas
Boulevard; on August 4, 1998, that room was vacated; on August 4, room 6704 was rented
by Ace Hart through August 17, 1998; on August 18, 1998, Marc Washington impounded a
blue Motorola pager bearing serial number AXAAA 0717595 from the backyard of 4815
Everman; that pager belonged to Peter Talamantez. (TT, 6/7/00, I1I-362-363).

Next, crime scene analyst I:/Eafc Washington testified as to the evidence impounded
from the Everman home on August 18, 1998, (TT, 6/7/00, 111-363-378). Washington
verified in court that the VCR, tote bag, duct tape, black jeans with blood stains, .22 rifle,

amnunition clip, hotel keys, and pager entered into evidence were in fact the items
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impounded from the Everman home on August 18", (TT, 6/7/00, I11-364-376).

Thomas Thowsen, a detective with the Las Vegas Metropolitan Police Department
assigned to the murders, testificd as 1o his investigation. (TT, 6/7/00, I11-379-393), On
August 18, 1998, Det, Thowsen and his partner Det. James Buczek arrested defendant Donte
Johnson and charged him with murder. (TT, 6/7/00, I11-383). At that time, two swabs were
taken from inside the mouth of the defendant for the purpose of obtaining the defendant’s
DNA. (TT, 6/7/00, I11-385).

Edward Guenther, a latent fingerprint examiner with the Las Vegas Metropolitan
Police Department, next testified to his findings from the fingerprints collected at the crime
scene at 4825 Terra Linda. (TT, 6/8/00, IV-2-43). Guenther was asked to examine the finger
and palm prints taken from the crime scene and compare them with the known finger and
palm prints of the four victims, the defendant, the two codefendants, Tod Armstrong,
Nicholas Gorringe and Joseph Haphes. (TT, 6/8/00, TV-1 1-.12). A positive identification of
a palm print on the bottom of the VCR stolen from Teira Linda waé matched to that of
codefendant Smith. (TT, 6/8/00, IV-19). A positive identification of a thumbprint on the
Black and Mild cigar box found at the Terra Linda home was matched to that of the
defendant. (TT, 6/8/00, IV-23).

Richard Good, a lab manager in the forensic laboratory at the Las Vegas Metropolitan
Police Départment, testified as to ballistics evidence from the weapon used in the murders at
4825 Terra Linda on August 13, 1998. (TT, 6/8/00, IV-44-58). (TT, 6/8/00,1V-11). Good
compared the four cartridge casings impounded from the Terra Linda home on August 14",
and determined them to be fired from the same .380 automatic firearm. (TT, 6/8/00, IV-53-
54). Good testified that there is almost no difference in the diameter of the bullet fired from
a.380, a .38 or a 9 millimeter firearm, (TT, 6/8/00, [V-56).

Det. James Buczek of the Lés Vegas Metropolitan Police Department next testified as
to his investigation into the murders at 4825 Terra Linda on August 13, 1998. (TT, 6/8/00,
IV-59-90). On October 23, 1998, Det. Buczek spoke with Dave Mowen, the father of one of

the victims, and learned that he had given a VCR to his son like the one recovered from the

-17- PAWPDOCSWMOTION'R] 1181183010 WPD

Page: 4127




R B o e = N ¥ T - F R

[ N N T N T N T N R N S N T N T N e T o T e S S O W ey
00 ~I O\ th P W N = DO s~ Syt R WY = o

() q

Everman residence. (TT, 6/8/00, IV-62). Mr. Mowen then remembered that he still had a
remote control to the VCR, which he was able to produce. (’I"[': 6/8/00, IV-62). On April 20,
1999, that remote was taken to the evidence vault and Det. Buczek attempted to operate the
VCR impounded from the Everman house. (TT, 6/8/00, IV-63). Both the remote and the
VCR were made by RCA, and Det. Buczek was able to activate and operate the VCR with
the remote. (TT, 6/8/00, IV-63).

Thomas Wahl, a criminalist and DNA analyst with the Las Vegas Metropolitan Police
Department, testified as to his determinations from the evidence collected in connection with
the murders at 4825 Terra Linda on August 13, 1998, (TT, 6/8/00, 1V-91.164), Wahl tested
several pieces of evidence obtained from the crime scene, the four victims, the defendant and
two codefendants in order to make DNA comparisons. (TT, 6/8/00, [V-105). He tested a
pair of jeans impounded from the master bedroom of the Everman residence which had ei ght
human bloodstains on the back of the right pant leg. (TT, 6/8/00, IV-108). Through DNA
testing, Wahl was able to positively identify one of the victims, Traccy Gorringe, as thg
source of the bloodstains on the bottom of the pants. (TT, 6/8/00, IV-112). Wahl also fested
a white crusty substance on the inside zipper flap of the pants which was determined to
contain sperm. (TT, 6/8/00, IV-119). A microscopic examination of the substance revealed
that it may contain semen mixed with another biological fluid. (1T, 6/8/00, [V-119),
Through DNA testing, Wahl was able to determine that the substance was a mixture of
substances from two individuals, possibly the result of a sex act. (TT, 6/8/00, IV-119).
Wahl, by separating the substances and through DNA tcsting was able to positively identify
the defendant as the source of the sperm.  (TT, ¢/ 8/00, IV-121).

Wahl also tested several of the cigarctte butts collected from the Terra Linda
residence. (TT, 6/8/00, 1V-121). Of the cigarette butts collected, ten were Marlboro brand
and two were no brand. (TT, 6/8/00, IV-122). Jeffrey Biddle was positively identified as the
source of the DNA on four of the Marlboro butts. (TT, 6/8/00, IV-122). One cigarette butt,
which was recovered from the living room floor, had a mixture of DNA on it, but the

majority DNA component was positively identified as that of the defendant. (TT, 6/8/00, IV-

-18- PAWPDOCSMOTION | 1181 183010, WPD

Page: 4128




o 00 3 SN i bW -

[ B A T o e o S T e T R S R
O ~1 A W N = O D0 N R Y~ O

® ) q

123). There was inconclusive evidence as to the DNA on the remainder of the cigarette
butts. (TT, 6/8/00, IV-123). Exhibits 204 and 205 are admitteci into evidence showing the
results of the DNA profiles of the victims, the defendant, the codefendants and the physical
evidence. (TT, 6/8/00, IV-129-136).
DATED this_14  day of July, 2000.
STEWART L. BELL

DISTRICT ATTORNEY
Nevada Bar #000477

BY&Q%Q‘
JM GARY L. GUYWWION

Chief Deputy District Attorney
Nevada Bar #003726
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STEWART L. BELL
2 || DISTRICT ATTORNEY
Nevada Bar #000477
3 [ 200 S. Third Street
Las Vegas, Nevada 89155
4 &702) 455-4711
5 ttorney for Plaintiff
DISTRICT COURT
6 CLARK COUNTY, NEVADA
7
81 THE STATE OF NEVADA,
9 Plaintiff,
i0 -V§- Case No. C153154
Dept. No. V
11|l DONTE JOHNSON, Docket H
#1586283
12
13 Defendant.
14
15 NOTICE OF MOTION AND STATE'S MOTION IN LIMINE
16 SUMMARIZING THE FACTS ESTABLISHD DURING THE
17 GUILT PHASE OF THE DONTE JOHNSON TRIAL
18 DATE OF HEARING: 07/20/00
19 TIME OF HEARING: 9:00 A.M.
20 COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, through
211 GARY L. GUYMON. Chief Deputy District Attorney, and files this Notice of Motion and
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DISTRICT ATTORNEY J
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DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
-vs- Casc No. C153154
Dept.No. V
DONTE JOHNSON, Docket H
#1586283
Defendant.

STATE'S OPPOSITION FOR IMPOSITION OF LIFE WITHOUT
AND OPPOSITION TO EMPANEL JURY AND/OR DISCLLOSURE
OF EVIDENCE MATERIAL TO CONSTITUTIONALITY OF
THE THREE JUDGE PANEL PROCEDURE
DATE OF HEARING: 07/20/00
TIME OF HEARING: 9:00 AM.

COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, throughl
GARY L. GUYMON, Chief Deputy District Attorncy, and files this State's Opposition for
Imposition of Life Without and Opposition to Empanel Jury and/or Disclosure of Evidence
Material to Constitutionality of the Three Judge Panel Procedure.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
"
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deemed necessary by this Honorable Court.
DATED this _/_Z_ day of July, 2000.
Respeetfully submitted,
STEWART L. BELL

BY.

- GUYMON
Chief Deputy Dzt Attomey
PO ND AUTHORITIES
SUMMARY OF ARGUMENT
1. The United States Supreme Court did not declare the three-judge panel process for
imposing a sentence of death unconstitutional under the Due Process Clause in Apprendi v, New
2. The three-judge panel process defined in NRS 175,556 is not ambiguous.
3. Nevada’s process for the selection of judges of a three-judge panel for capital

murder sentencing does not violate a defendant’s right to an impartial tribunal.

4, The three-judge panel in capital sentencing docs not violate the Eighth and
Fourteenth Amendments.
5. The defendant has no right to veir dire any member of the panel or the Nevada

Supreme Coutt.

STATEMENT OF CAS
The defendant, Donte Johnson, was convicted of first-degree murder. The prosccution
is secking the death penalty; however, the jury which determined his guilt was unable to reach
a unanimous vetdict upon the sentence to be imposed. Pursuant to NRS 175.556, a panel of
three district judges is now required to determine the defendant’s sentence.
"
i
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ARGUMENT :
1. The United States Supreme Court Did Not De(;lare 'The Three-Judge Panel
D et o e Consilution T Appréndsvi New Jorsey.

Defense counsel misstates the holding in Apprendi v, New Jetsey,  U.S.__, 2000 WL
807189 (June 26, 2000) and crrs in applying that case to a capital sentencing proceeding, The
Supreme Court in Apprendi specifically states that it does not render invalid state capital
sentencing schemes permitting a panel of judges rather than a jury to determine whether
aggravating factors exist to warrant a sentence of death, once the jury has found a defendant
guilty of a capital crime. Apprendi, 2000 WL 807189, *16 (U.S.} citing Walton v. Arizona, 497
U.S. 639 (1990).

In Apprendi, the Court addressed the constitutionality of a New Jersey statute that
allowed for a sentencing enhancement where an offense is determined to be a hate crime. The
statute, Section 2C: 44-3(e), permitted a court to impose an enhanced sentence if the judge
found that the State had proven that the crime was committed "with & purpose to intimidate an
individual or group of individuals because of race, color, gender, handicap, religion, sexual
orientation or ethnicity.” State v. Apprendi, 731 A.2d 485, 486, 487- 88 (N.J. 1999) (quoting
N.J. Stat. Ann. § 2C; 44-3(e).

During sentencing, in determining whether an offense constitutes a hate crime, the judge
is required to make a factual determination as to the defendant’s racial biases. Because the very
nature of a hate crime turns on the mental processes of the individual committing the crime, the
defendant’s racial bias is a material element of the offense. The Court held that such factual
determinations must be determined beyond a reasonable doubt by a jury. Apprendi v, New
Jerscy, 2000 WL 807189 (U.S.).

In Apprendi, the issue before the Court was whether a judge, rather than a jury, could
make a determination as to the g:;istence of a material element of a crime to increase the
maximum prison sentence for the offense. Without determining the existence of racial bias, the
judge may not impose the senlence enhancement, Apprendi, 2000 WI. 807189, *6 (U.S.).

By contrast, in a capital murder case, the defendant’s guilt is determined beyond a
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reasonable doubt as to every material element of the offense by the jury prior to sentencing. A
sentencing body, be it judge or jury, then sclccts from the statut'my range of punishments that
are available for the offense. By concluding that the defendant had committed first-degree
murder, the jury effectively sets the maximum penalty at death, leaving to the sentencing body
the ultimate authority to choose between the sentences authorized by statute.

Defense counsel cites Jones v, United States in support of their position that an
aggravating factor should be decided by a jury. The Supreme Court in Jongs articulated -- as an
expression of "Constitutional doubt" -- the proposition that a sentencing factor that increased the
maximum could thereby be considered an element of the crime. 526 U.S. at 326 n.6 (1999).

That opinion's discussion of Walton also demonstrates that the sentencing scheme at issue
here does not "increase the maximum” for purposes of the Court's analysis. In the capital-
sentencing scheme at issue in Walton, Arizona law provided two alternative degrees of
punishment for a defendant convicted of first-degree murder: life imprisonment or death. A
defendant became eligible for the more severe of the two statutorily-available degrees of
punishment if the judge found one or more aggravating factors. Walton, 497 U.S. at 644. Even
though a judiéial finding of at least one aggravating factor was necessary to actually impose the
death penalty, that punishnicnt was within the scope of punishments available once the jury
convicted a defendant of first-degree murder. On that basis, Jones indicated that the judge's
findings of aggravating factors could properly be characterized "as a choice between a greater
and a lesser penalty, not as a process of raising the ceiling of the sentencing range available.”
Jones, 526 U.S, at 331.

Jones based its analysis on language in Walton, which stated: "Aggravating
cireumstances arc not scparate penaltics or offenses, but are 'standards to guide the making of
[the] choice between the alternative verdicts of death and life imprisonment." 526 U.S. at 251,

In Nevada, the sentencing‘;decision in a capital case is made by weighing relevant
aggravating and mitigation factors. NRS 175.554. Those factors include, but are not limited to
aggravating factors outlined in NRS 200,033 and mitigating factors outlincd in NRS 200.035.
Allen v. State, 99 Nev. 485, 488, 665 P.2d 238, 240 (1983) (including "any other matter which
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the court deems relevant to sentence”). The jury or panel of judges may impose a sentence of
death only if it finds at lcast onc aggravating circumstance and'fulthcr finds that there are no
mitigating circumstances sufficient to outweigh the aggravating circumstance or circumstances
found. NRS 175.554 (3); NRS 200.030 (4)(a).

This sentencing procedure is functionally identical to judicial capital senitencing
procedures that have been approved by the Supreme Court. Under such procedures, the jury
determines whether the prosecution has proven beyond a reasonable doubt all of the elements
of first-degree murder and, thus, guilt or innocence. Upon conviction, the jury's role cnds and
degrees of punishment including death are available to the sentencing judge. The more severe
penalty is available only if the judge finds one or more statutory "aggravating factors." See e.g.,
Walton v. Arizona, 497 U.S. 639 (1990) (approving such a sentencing procedure).

The capital-sentencing procedures approved in Walton are the same as in Nevada. "Under
Arizona law, as construed by Arizona's highest court, a first-degree murder is not punishable by
a death sentence until at least one statufory aggravating circumstance has been proved." Walton,
497 U.S. at 709, The Supreme Court rejected the argument that a jury, rather than the judge, was
required to find the existence of such aggravating factors. [d. at 647. "Any argument that the
Constitution requites that a jury impose the sentence of death or make the findings prerequisite
to imposition of such a sentence has been soundly rejected by prior decisions of this Court." Id.
at 647, (citing Clemons v, Mississippi, 494 U.S. 738, 745, 110 S.Ct. 1441, 1446, 108 1..Ed.2d
725 (1990)).

The statute in issue in Apprendi, permitted a sentencing judge to impose a sentence far
in excess of the statutory limit for the underlying offense. A truly analogous death penalty
statute would provide for life imprisonment for first degree murder (thus setting the statutory
maximum for the offense at life imprisonment) and a separate "penalty enhancing provision”
calling for the imposition of a dea\t‘h sentence if the trial judge made cettain determinations of
the defendant's mental state based on a mere preponderance of the evidence. There is no doubt
that such a statute would violate the Fifth and Sixth Amendment rights of criminal defendants.

By contrast, NRS 200.030 requires the imposition of specific sentences within a relatively
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narrow range and does not presume guilt or the existence of any element of a ctime, create a
separate offense, change the definition of any crime, or outlaw any new conduct. See
Almendarez-Torres, 523 U.S. at 243 (1998), There is no dispute that "the Due Process Clause
protects the accused against conviction except on proof beyond a reasonable doubt of every fact
nccessary to constitute the crime with which he is charged." In re Winship, 397 U.S. 358, 364
(1970) (emphasis added). Nor can there be any genuine dispute that although Winship thus
trequires a jury trial and proof beyond a reasonable doubt for all elements of a crime, sentencing
factors can properly be decided by a judge based on a preponderance of the evidence.
Almendarez-Torres v, United States, 523 U.S. 224, 226 (1998).

The Supreme Court has expressly rejected the argument that any fact that affects the
"degree of criminal culpability” or the "severity of pﬁnishment" must be treated as an element
of the crime. Patterson v. New York, 432 U.S. 197, 215n.15 (1977); McMillan v, Pennsylvania,
477 U.S. 79, 84 (1986); see also, Hopkins v. Reeves, 524 U.S. 88, 100 (1998} (the Court
reaffirmed the principle with respect to the intent findings required for a capital sentence. The
Court explained that the Eighth Ameﬁdment rule requiring a "culpable mental state" for a capital
sentence "does not concern the guilt or innocence of the defendant--it establishes no new
clements of the crime of murder that must be found by the jury ... and does not affect the state's
definition of any substantive offense”).

To require a jury to determine whether aggravating circumstances sufficient for
imposition of the death penalty exist beyond a reasonable doubt would go against the Court’s
consistent holdings in capital cases that the aggravating factors necessary to impose a death
sentence need not be made "elements"” of the capital offenses in question, and may be found by
sentencing judges (or even by an appellate court). See, e.g., Walton v. Arizona, 497 U.S. 639,
645, 647-649 *23 (1990); Hildwin v, Florida, 490 U.S. 638 (1989) (per curiam); Cabana v.
Bullock, 474 U.S. 376, 385-386 \& n.3 (1986) ("while the Eighth Amendment prohibits the
execution of *** defendants [in the absence of predicate findings], it does not supply a new
element of the crime of capital murder that must be found by the jury”; rather, it places "a

substantive limitation on sentencing” that "need not be enforced by the jury."); Spaziano v,
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Florida, 468 U.S. 447, 452 (1984). )

In Hildwin, for example, the Court stated that "[t]his case presents us once again with
the question whether the Sixth Amendment requires a jury to specify the aggravating factors that
permit the imposition of capital punishment in Florida," 490 U.S., at 638, 109 S.Ct., at 2056, and
we ultimately concluded that "the Sixth Amendment does not require that the specific findings
authorizing the imposition of the sentence of death be made by the jury." Id., at 640-641, 109
5.Ct., at 2057.

The Supreme Court also analyzed McMillan in upholding a Florida capital-sentencing
statute that permitted the judge to override a jury recommendation and required the judge to find
at least one aggravating factor in order to impose the death penalty. Spaziano, 468 U.S. at 459
(1984) (Upholding a statute permitting a judge to impose the death penalty even though the jury
had recommended only life imprisonment and stating that “[t]he Sixth Amendment has never
been thought to guarantee a right to jury determination of [the appropriate punishment to be
imposed on an individual]."). |

Unite . Hopper, 177 F.3d 824 (9th Cir. 1999) is a federal sentencing guidelines
case in which the court held that the sentencing judge's departure, not just from the sentencing
range, but from the usually-applicable guidelincs -~ and scven- and four-level enhancements of
the defendants' sentences -- was not such an "extremely disproportionate effect" as to alter the
general rule stated in McMillan, 477 U.S. at 92 n.8, and United States v, Restrepo, 946 F.2d 654,
661 (9th Cir. 1991), "that due process does not require a higher standard of proof than
preponderance of the evidence to protect a convicted defendant's liberty interest in the accurate
application of the Guidelines." See Hopper, 177 F.3d at 832-33.

As noted above, the Court has upheld the usc and operation of the federal Sentencing
Guidelines. Mistretta v. United States, 488 U.S. 361 (1989). Cases under the Guidelines make
clear that so long as the minimum ;;nd maximum sentences prescribed by statute are observed,
it 1s constitutionally permissible for the Guidelines to guide and channel the discretion exercised
by sentencing courts--and to do so on the basis of factual findings made by the sentencing judge
by a preponderance of the evidence. See, e.g., Edwards v. United States, 523 1).S. 511, 513-514
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(1998); United States v. Watts, 519 U.S. 148, 155-156 (1997); Wilite v. United States, 515 U.S.
389, 400-404 (1995); see also note 2, supra. The sentencing rang(;,s set by the Guidelines operate
as legal constraints on the sentencing court. .See Stinson v, United States, 508 U.S. 30, 42
(1993). The judge is ordinarily limited to the maximum term set by the applicable Guidelines
range, unless the range exceeds the statutory maximum term or there are grounds to depart
upward, See Koon v. United States, 518 U.S. 81, 92-93 (1996); United States v, RL.C., 503
U.S. 291, 306-307 (1992).

The Constitution thus permits legislatutes to set determinate sentences, or to set only
broad sentencing ranges, leaving all subsidiary determinations to the unguided discretion of the
sentencing judge; or to set overall maximum and minimum sentences, and then require judges
to abide by intermediate sentencing ranges established by a sentencing commission (subject to
departures in extraordinary cases). To hold otherwise would essentially forbid the legislature
from mandating sentencing tanges within an overall maximum term, with no departures from
those ranges allowed, unless the court treated each fact ‘that made a defendant eligible for a
higher range as if it were an element of an aggravated offense. The constitutional princiiple that
would require those distinctions is elusive at best.

Apprendi, a non-capital case, does not make new law in the area of capital sentencing.
In Apprendi, the Court did not intend to undo twenty years of precedent in capital sentencing,
nor does it require a review of Nevada’s sentencing procedure. Therefore, there is no reason to
disturb the decisions handed down by the Nevada Supreme Court upholding the constitutionality
of the three-judge panel. Williams v, State, 113 Nev. 1008 (1997); Kirksey v, State, 112 Nev.

980 (1996); Paine v, State, 110 Nev. 609 (1994); Redmen v. State, 108 Nev. 227 (1992).
2. The Three-Judge Panel Sentencing Procedure As Provided By NRS 175.556
Is Not Ambiguous.

The Defendant’s second argument reiterates various objections to the use of a three-jndge
panel to determine the penalty phase of a death penalty case that have been previously raised,
considered, and dismissed in recent Nevada Supreme Court cases. See, e.g., Williams v, State,
113 Nev, 1008, 945 P.2d 438 (1997), cett. denied 525 U.S. 830, 119 S.Ct. 82 (1998); Riker v
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State, 111 Nev. 1316, 905 P.2d 706 (1995), gert. denied 517 U.S. 1194, 116 8.Ct.1687 (1996);
Pailig v, State, 110 Nev. 609, 877 P.2d 1025 (1994), cert, denied 514 U.S. 1038, 115 S.Ct. 1405
(1995); Redmen v. State, 108 Nev. 227, 828 P.2d 395 (1992), ccrt. denied, 506 U.S. 880, 113
S.Ct. 229 (1992); Beets v. State, 107 Nev. 957, 821 P.2d 1044 (1991)(Stetfen, J., concurring),
cert, denied, 506 U.S. 838, 113 S.Ct. 116 (1992); Baal v, State, 106 Nev. 69, 787 P.2d 391
(1990); and Hill v. State, 102 Nev. 377, 724 P.2d 734 (1986), cert. denied, 479 U.S. 1101, 107
S.Ct. 1330 (1987).

The Defendant asserts that the three-judge panel is ambiguous as it acts as an
unconstitutionally created court, as a hybrid court (composed of one judge and two judges
functioning in a non-judicial role), or in the capacity of a jury. In any case, the Defendant
contends that the use of a three-judge panel as provided by NRS 175,556 is unconstitutional.

In Colwell v. State, 112 Nev, 807, 919 P.2d 403 (1996), cert. denied 525 844, 119 S.Ct.
111 (1998), the defendant argued “that the three-judge panel procedure creates a special coutt
unconstitutionally encroaching on the judicial power and inconsistent with the constitutional
jurisdiction of the district courts or an improper hybrid court composed of one judge exercising
judicial power and two judges functioning in a non-judicial role.” Id. at 407. Furthermore,
Colwell’s counsel cited the Illinois case, People ex rel. Rice v. Cunningham, 61 I11.2d 353, 336
N.E.2d 1 (1975), just as the Defendant’s counsel does in the present case. Colwell, 919 P.2d at
407, The Nevada Supreme Court determined Rice to be unpersuasive and held that those issues
lacked merit. Id.

Additionally in Colwell, the defendant challenged the constitutionality of the three-judge
panel procedure on the grounds that it violated “‘a defendant’s right to an impartial tribunal, due
process and a reliable sentence by disallowing challenges to the qualifications and selection of
panel members and by returning death sentences more often than juries.” Id. at 407, The Nevada
Supreme Court yet again held thaﬁhese issues were without merit, Id.

The Defendant has raised challenges identical to challenges previously raised and rejected
in Nevada Supreme Court cases. Therefore, given that the Defendant has failed to assert any

novel arguments testing the constitutionality of the three-judge sentencing scheme, his assertions
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must fail.

The Defendant asserls that the three-judge pancl unconstitutionally interferes with the
jurisdiction of the district court, The Defendant relies on People ex rel. Rice v, Cunningham,
61 111.2d 353, 336 N.L.2d 1 (1975), for the proposition that a three-judge panel violates
jurisdictional limitations of the individual district court judges.

The Nevada Supreme Court addressed this exact issue in Colwell, and found it to be
without merit. The court stated:

We hold that this argument lacks merit because (1)

the Nevada Constifution contains no language

pg‘ohibltgng the legislature from providing that

district judges must act as a collegial body in the

exercise of cerfain rog‘aer judicial functions, such as

sentencing, and (2) the legislature clearly has the

power to regulate procedure in criminal cases. The

three-judge panel procedure does not interfere with

judicial power or district court jurisdiction as those

concepts are understood. The three-judge panel

procedure creates no new power which did not

already lie within the power of the district courts,

namely, the sentencing of criminal defendants.
Id. (citations omitted). Furthermore, the court stated that “Rice was decided based on an
interptetation of Illinots law and we do not determine it to be persuasive here.” Id.

A three-judge panel is not a "court." It is not permanent. It lasts simply for the duration
of the penalty phase of one particular case. It creates no new power which did not already lie
with the District Court, namely the sentencing of criminal defendants. A three-judge panel is
simply a back-up option created by the legislature for the administration of criminal procedure,
used only in the rare instance that either a penalty-phase jury is unable to reach a unanimous
verdict or where a defendant pleads guilty to first-degree murder. NRS 175556, NRS 175.558.

Nonetheless, the issues raised by the Defendant have been considered and rejected by the
Nevada Supreme Court, and, therefore, must be rejected by this Court.

3. Nevada’s Procedurg For The Selection Of A Three-Judge Panel For Capital
Sentencing Does Not VioJate A Defendant’s Right To An Impartial Tribunal.

The procedure in Nevada for selecting judges for a three-judge pancl in capital sentencing

proceedings does not affect the impartiality of the judges presiding. NRS 175.556 provides, in
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relevant part:

If a jury is unable to reach a unanimous verdict
upon the sentence to be imposed, the supreme court
shall appoint two district judges from judicial
districts other than the district in which the plea is
made, who shall with the district judge who
conducted the trial, or his successor in office,
conduct the requu'eci penalty hearing to determine
the presence of aggravating and mitigating
circumstances, and give sentence accordingly.

The Nevada Supreme Court selects two of the three judges for the panel. If the integrity of the
court’s decision is in question in this case, it would have to be in question for all decisions that
it makes. The Defendant makes the argument that no evidence of propriety is evidence of
impropriety. Such an assertion is not only absurd, but is unsupportable. To argue that a
proposition or fact can be proven by the lack of evidence to the contrary is to commit the fallacy of
argumentum ad ignorantium, since no conclusion can be drawn concerning the truth or falsity of a
proposition due to the absence of proof. The Defendant cites instances of past misconduct by
individual judges, but provides no evidence as to impropriety by the current panel. The judges
must be presumed to uphold the oath of their office until proven other wise. NRS 177.055(2)
provides a mechanism for the review of judicial conduct to determine whether a sentence of
death was imposed “under the influence of passion, prej udice or any arbitrary factor.” Until such
can be shown to have occurred, it cannot be presumed that it exists without justification.

The Defendant contends that the three-judge panel process outlined in NRS 175.556
violates a defendant's right to an impartial tribunal and to due process of law by not providing
a mechanism for challenging the selection and qualification of panel members, and by returning
death sentences more often than juries do. This precise argument has been decided by this court
on numerous occasions, and found to be without merit. Williains v. Stafe, , 443 (1997); sce
also, e.g., Colwell v. State, 112 Nev, 807, 919 P.2d 403 (1996); Riker v, State, 111 Nev. 1316,
1326, 905 P.2d 706, 712 (1995), cert. denied 517 U.S. 1194, 116 S.Ct. 1687, 134 L.Ed.2d 788
(1996); Paine v. State, 110 Nev. 609, 617-18, 877 P.2d 1025, 1030-31 (1994), cert. denied, 514
1U.S. 1038, 115 S.Ct. 1405, 131 L.Ed.2d 291 (1993).

Here, the Defendant has made no attempt to provide the slightest evidence or support for

-11- IAWPDOCS\OPTAFOPPYS | 1\B1 183031, WPD

Page: 4142




OO0 =) oy th R W N e

NMMMMMNNN—‘—‘HF—IQ—K—dH'—.—‘H
OO‘JO\M-P-WNMO\DDO\JO\M-PUJNH—‘O

")  {

the proposition that the three judges sitting on the panel will fail. in any sense to adhere strictly
and honorably to the duties of their office and the solemn assignment undertaken with respect
to the sentencing. There is no basis for counsel engaging in voir dire of judges who are
knowledgeable with respect to the law and their sworn duties to uphold it. If counsel has any
cause to assume bias on the part of any judge, the remedy is to assert a timely challenge to any
such judge.

4, The Three-Judge Panel Does Not Violate the Eighth and Fourteenth
Amecndments,

The Defendant asserts that a three-judge panel cannot provide a reliable sentence because

it does not act as the conscience of the community in violation of his Eighth and Fourteenth

Amendment Rights.

The Defendant cites Spaziano v. Florida, 468 U.S. 447, 104 S.Ct. 3154 (1984), in noting
that a sentence of death is not constitutionally required to be imposed by a jury. Id. at 463.
However, in Spaziano, the United States Supreme Court rejected the defendant’s argument that
“[s]ince the jury serves as the voice of the community, the jury is in the best position to decide
whether a particular crime is so heinous that the community's response must be death.” 1d. at
461. In so rejecting, the Court stated that:

Imposing the sentence in individual cases i not the
sole or even the primary vehicle through which the
community's voice can be expressed. This Court's
decisions ~indicate that the discretion of the
sentencing authority, whether judge or jury, must be
limited and reviewable. = The sentencer is
responsible for weighing the specific aggravating
and mitigating circumstances the legislature has
determined are necessary touchstones in
determining whether death’ is the appropriate
penalty. Thus, even if it is a jury that imposes the
sentence, the "community's voice" is not given free
rein. The community's voice is heard at least as
clearly in the legislature when the death penalty 1s
authorized and the- particular circumstances in
which death is appropriate are defined. We do not
denigrate the significance of the jury's role as a link
between the community and thé penal system and
as a bulwark between the accused and the State.
The Foint is simply that the purpose of the death
P penalty is not frustrated by, or inconsistent with, a
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scheme in which the imposition of the penalty in
individual cases is determined by a judge.

Id. at 462-463 (citations omitted). Similarly, in the present case, a sentence determination by
a three-judge panel is entirely appropriate.

The Defendant argues that the use of a three-judge panel to impose sentence in a capital
case violates the Eighth and Fourteenth Amendments. Eighth Amendment jurisprudence
establishes that for a valid death sentence the sentencing body may not be given unbridled
discretion in determining the fates of those charged with capital offenses. The Constitution
instead requires that death penalty statutes be structured so as to prevent the penalty from being
administered in an arbitrary and unpredictable fashion. Gregg v. Georgia, 428 U.8. 153 (1976);
Furman v. Georgia, 408 U.S, 238 (1972). NRS 177.055(2) requires any sentence of death to be
reviewed to determine if that sentence was imposed arbitrarily or under the influence of passion
or prejudice or is excessive considering both the crime and the defendant. The Defendant has
presented no evidence to suggest that the Nevada Supreme couit selected judges who are partial
to the death sentence to sit on the three-judge panel. Additionally, this same issuc was addressed
and rejected in Paine v. State, 110 Nev, 609, 618, 877 P.2d 1025, 1030 (1994), cert. denied, 514
U.S. 1038, 115 S.Ct. 1405, 131 L.Ed.2d 291 (1995), wherein the court stated: "Paine's fear that
this court selects judges who are partial to sentences of death is not only unsupported, it is
unsupportable since it does not occur."

In Nevada, the jury is given responsibility for imposing the sentence in a capital case, but
if the jury cannot agree, a panel of three judges may impose the sentence. NRS 175.554,
175.556 (1981). In Arizona, Idaho, Montana, and Nebraska, the court alone imposes the
sentence. Ariz.Rev.Stat.Ann, 13-703 (Supp.1983-1984); Idaho Code 19-2515 (1979);
Mont.Code Ann. 46-18-301 (1983); Neb.Rev.Stat. 29-2520 (1979). None of those capital
sentencing statutes have been held-unconstitutional. Nor has it been held that a single judge or
a panel of judges would not be competent to make a capital sentencing decision absent specific
facts to the contrary.

The Defendant’s argument challenging the constitutionality of the three-judge panel
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procedure is that the three-judge panel procedure violates a defendant's right to an impartial
tribunal, due process and a reliable sentence by disallowing chall;:nges to the qualifications and
selection of panel members and by returning death sentences more often than juries. As to this
argument, the Nevada Supreme Court has addressed this exact issue on numerous other
occasions and found it to be without merit. Baal v, State, 106 Nev. 69, 787 P.2d 391 (1990),
cited, Beets v, State, 107 Nev. 957, at 969, 821 P.2d 1044 (1991}, concurring opinion, Redmen
v. State, 108 Nev, 227, at 236, 828 P.2d 395 (1992), Paine v. State, 110 Nev. 609, at 617, 877
P.2d 1025 (1994), see also Riker v. State, 111 Nev. 1316, 905 P.2d 706 (1995), Colwell v, State,
112 Nev. 807, 919 P.2d 403 (1996), Kirksey v, State, 112 Nev. 980, 923 P.2d 1102 (1996),
Williams v. State, 113 Nev. 1008, 945 P.2d 438 (1997).

The Defendant has simply mterspersed a few novel challenges within the usual

well-settled ones. However, as with the many previous challenges to the constitutionality of the
three-judge sentencing scheme in Nevada, these challenges must fail.

5. The Defendant Has No Right To Voir Dire Any Member Of The Panel Or
The Nevada Supreme Court, '

The Defendant requests that the Nevada Supreme Court provide information concerning
h the three-judge panel procedure, and that the members of the panel respond to various questions
as an alternative to an automatic default to life without the possibility of parole or the
empanelling of a new jury. |
- This request is clearly without merit. Nevada’s capital sentencing scheme containg no
provision for voir dire examination of judges. Furthermore, the Nevada Supreme Court, in Paine
v, State, 110 Nev, 609, 877 P.2d 1025 (1994), cert. denied 514 U.S. 1038, 115 8.Ct. 1405
(1995), dealt directly with this issue. In that case, the court found that the defendant provided
no authority that he was entitled to voir dire the judges on the panel and that there “is no basis
for counsel engaging in voir dire of judges who are knowledgeable with respect to the law and
their sworn duties to uphold it.” Id. at 1030,
The Nevada Supreme Court upheld this holding in Colwell v. State, 112 Nev. 807, 919
P.2d 403 (1996). The court rejected the defendant’s argument that the three-judge panel

-14- PAWPDOCSIOPTFOPPAB 11181183031 WPD

Page: 4145




LR S D = T 7 I - S UL R o

O T S TR T S T o T N T L T i o B N e e
0O ~ h W R W N —= © W o ey R W N~ O

) | ¢

procedure violated his right to an impartial tribunal, due process, and a reliable sentence by
disallowing challenges to the qualifications and selection of panél members. Id. at 407, Inso
rejecting, the court found that “[clounsel ‘has not provided additional and more persuasive
arguments than those already considered by this court to persuade us to overrule our decision in
Paine.” 1d. (quoting Riker v. State, 111 Nev. 1316, 1326, 905 P.2d 706, 712 (1995)) (see also
Williams v. State, 113 Nev. 1008, 1017, 945 P.2d 438, 443-444 (1997)).

Again, this issue is not new. It has been considered and rejected by the Nevada Supreme
Court. Accordingly, the Defendant’s request for an order for the disclosure of information must
be dismissed.

CONCLUSIO

For the above stated reasons, all of the Defendant’s arguments as to the constitutionality
of three-judge sentencing panels must fail. They must fail as they have repeatedly donc so in
the recent past. The Defendant has offered no new basis on which to challenge this system, and,
therefore, the Defendant is not entitled to an automatic sentence of life without the possibility
of parole. Nor is he entitled to have a new jury impanelled to hear the penalty proceedings in
fhis case. Furthermore, the Defendant is not entitled to an order for the disclosure of information
by the Nevada Supreme Court or the members of the panel regarding the three-judge panel
procedure. Accordingly, this motion should be denied.

DATED this _/ 7~ __ day of July, 2000.

Respectfully submitted,
STEWART L. BEILL/

BY
s GARY L. GUYMON
Chief Deputy District Attormney
Nevada Bar #003726
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CERTIFICATE QF FACSIMILE T

I hereby certify that service of STATE'S OPPOSITION FOR IMPOSITION OF LIFE

WITHOUT AND OPPOSITION TO EMPANEL JURY AND/OR DISCLOSURE OF

EVIDENCE MATERIAL TO CONSTITUTIONALITY OF THE THREE JUDGE PANEL
PROCEDURE, was made this M day of July, 2000, by facsimile transmission to:

\SCHUD\BONAI:pm

DAYVID FIGLER
JOSEPH SCISCENTO

MISSI

DEPUTY SPECIAL PUBLIC DEFENDERS
SPECIAL PUBLIC DEFENDER'S OFFICE

FAX #455-6273
/éZIZL'/OLﬁLov;%L,

Sectetary for the District Attorney's Office
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1| OPPS
STEWART L. BELL
2 i DISTRICT ATTORNEY
Nevada Bar #000477
31| 200 S. Third Street
Las Vegas, Nevada 89155
4| (702) 455-4711
5 Attorney for Plaintiff
: DISTRICT COURT
6 CLARK COUNTY, NEVADA
7 ~
8¢ THE STATE OF NEVADA,
9 Plaintiff,
10 iYg- Case No. C153154
' Dept.No. V
11 [ DONTE JOHNSON, Docket H
#1586283
12
13 Defendant.
14
15 STATE'S OPPOSITION FOR IMPOSITION OF LIFE WITHOUT
16 AND OPPOSITION TO EMPANEL JURY AND/OR DISCLOSURE
17 OF EVIDENCE MATERIAL TO CONSTITUTIONALITY OF
18 THE THREE JUDGE PANEL PROCEDURE
19 DATE OF HEARING: 07/20/00
20 TIME OF HEARING: 9:00 A.M.
21 COMES NOW. the Sfaté of Nevada. bv STEWART L. BELL. District Attorney, through
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“John White, ID # 1586283,

4

~» ORIGINAL (.
MEMO FIL_
~ FILED

PHILIP J. KOHN

SPECIAL PUBLIC DEFENDER

State Bar No, 000556 Ju 18 o 25 PH 00

ah e )
tate Bar No. WA AL I

DAYVID J. FIGLER i, A v ot

State Bar No. 004264 GLERK

309 South Third Street ‘

P. O. Box 552316

Las Vegas, NV 891565

(702) 46b-6265

Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA
¥ % # ¥

THE STATE OF NEVADA,

Plaintiff, CASE NO: C153154

DEPT. NO: V
vs.

DONTE JOHNSON, aka

Defendant.

MEMORANDUM IN SUPPORT OF GRANTING STAY.

Rule B of the Nevada Rule of Appellate Procedure, a stay must first be sought in

the District Court , NRAP reads in part as follows:

{a) Stay Must Ordinarily Be Sought in the First Instance in
District Court; Motion for Stay in Supreme Court Application
for a stay of the judgment or order of a district court pending
appeal, or for approval of a supercedeas bond, or for an order
suspending, modifying, restoring or granting an injunction
during the pendency of an appeal must ordinarily be made in
the first instance in the district court.

* X

{e) Stays in Criminal Cases; Admisslon of Bail. Stays in
criminal cases shall be had in accordance with the provisions
of NRS 177.095 et. Seg. Admission of bail shall be as
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provided in NRS 178.488

% * ¥

In the case at bar the Defense is requesting that this Court, grant a stay in the
event this Court denies the Motion filed by the Defense.

An appeal of a criminal matter can be taken by extraordinary relief directly to the
Supreme Court,

" First NRS 177.025 provides that in criminal matters, appeais to the
supreme court from the district court can be taken on questions of law
alone. Nothing in this statute prohibits this court from reviewing
discretionary decisions of the district court. If a district court abuses its
discretion in making an evidentiary determination, it errs as a matter of law.
Second, the State’s right to appeal doas not rest on its abjecting to a motion
to dismiss. NRS 177.015{11h), specifically provides that in a criminal action
either the State or the defendant may appeal to_this court “from an order of
the district court granting a motion to dismiss” .

In considering an appeal from an entry of final judgment, this court has
jurisdiction to review all intermediate orders of the district court. NRS
177.046" Siate of Nevada v. Shade 111 Nev. 887 {1996).

In the case at bar the District Court decision is an appealable order that can be
taken up on an interlacutory appeal. Further the issus of appeal is a question of law and
of constitutional rights. The issue is dispositive of the case and upon the determination
of the Nevada Supreme Court, this issue can then be appealed through ordinary channels.

Due Process and the Constitution, by and through the fourteenth amendment,
require that the Defendant be granted a stay, to prevent a violation of his constitutional
rights to a fair trial

This court may issue a writ of mandamus in order "to compel the
performance of an act which the law especially enjoins as a duty resulting
from an office, trust or station.” NRS 34.160. Generally, a writ of
mandamus may issue only when there is no plain, speedy, and adequate
remedy at law. See NRS 34.170. However, where circumstances reveal
urgency or strong necessity, this court may grant extraordinary relief. See
Jeap Corp. v. District Court, 98 Nev. 440, 443, 652 P.2d 1183, 1185
{1982). Moreover, "where an important issue of law needs clarification and
public policy is served by this court’’s invacation of its original jurisdiction,
our consideration of a petition for extraordinary relief may be justified.”
?gs(i?gsgsa()lomputer Rentals v. State Treas., 114 Nev. 63, 67, 953 P.2d 13,

It is the Defendants pasition that after the decision of Apprendi v. New Jersey, the

2
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Nevada Three Judge Panel is unconstitutional. Thersfor allowing the procedure to
continue would be a viclation of the defendants constitutic;nal right and as a result the
defendant is entitled to extraordinary relief by way of a Writ. Upon filing of a Writ the
Supreme court should allow the stay.
JUDICIAL ECONOMY MANDATES STAYING THE PENALTY HEARING

If a stay is not granted the Defense will appeal this issue under the Apprendi case.
This is an issue of first impression. The Nevada Supremse Court has not previously ruled
on this specific issue.

Should the panel convene it is apparent that both the Prosecution and Defense
will accrue the expenses of a penalty phase. |f the Supreme Court grants Defendant
relief, it would mandate a third penalty hearing at astronomical avoidable expenss.

In anticipation of having a penalty phase the Defendant, and presumably the State,
has begun to arrange to bring In out-of-state witnesses to the anticipated penalty hearing.
If the Supreme Court grants a stay then the expenses have been wasted. Further if the
Supreme Court rules in favor of the Defendants motion then the penalty phase will begin
anew.

A court should grant a stay where it will promote final determination of a legal

question, promote judicial economy and save taxpayer expenses.

3
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CONCLUSION

Based on the above argument the Defendant hereby reguests that this Court grant
a Stay pending Appeal, on the issue of the constitutionality of the Three-Judge panel.
DATED this /£ day of July, 2000

PHILLIP J. KOHN

FSEPFFS, 3 0
Deputy Special Public\Rete
309 South Third St.

Las Vagas, NV. 89108
{702) 456-2671

Attorney for Defendant
DONTE JOHNSON

RECEIPT OF COPY
RECEIPT OF COPY of the foreg&w& MEMORANDUM IN SUPPORT OF GRANTING
STAY is hereby acknowledged this\g day of July, 2000,

Mo Q8

STEWART L. BlzL

District Attorne

200 S. Third Street
Las Vegas, NV B915b
Attorney for Plaintiff

4
Page: 4152




50

—

O ©w oo~ ;R W N

000z ¥} NF

MHITO ALNNOD

SPECIAL PUBLIC
DEFENDER

CLARK COUNTY
NEVADA

» ORIGINAL ¢
~ FILED

PHILIP J, KOHN, ESQ.

SPECIAL PUBLIC DEFENDER —
State Bar No. 000556 Jur 18 4 2u P00 \5
JOSEPH S. SCISCENTO . '

State Bar No, 004380 i, it L

DAYVID J. FIGLER N ,""",';'7""”"'*"""

State Bar No. 004264 GLERK

309 South Third Street
Las Vegas, NV 891658
(702) 455-6265
Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

*H %N

THE STATE OF NEVADA,
Plaintiff, CASE NO: C153154

DEPT. NO: V

Vs,

DONTE JOHNSON, aka
John White, ID # 1586283, Date of Hearing: 7-20-00
) Time of Hearing: 8:30 a.m.

Defendant.

e et it et Tk s o gt et T

REPLY TO STATE’S OPPOSITION REGARDING THREE-JUDGE PANEL
COMES NOW, the Defendant Donte Johnson, by and through his attorneys of
record, PHILIP J. KOHN, Special Public Defender, JOSEPH S. SCISCENTO, Deputy Special
Public Defender and DAYVID J. FIGLER, Deputy Special Public Defender and hereby

replies to the State’s Opposition to his Motion for Imposition of Life Without the
Possibility of Parole Sentence; Or, in the Alternative, Motion to Empanel Jury for
i
i
i
i
it
i
]
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Sentencing Hearing And/or for Disclosure of Evidence Material to Constitutionality of

Three Judge Panel Pfodedure.
Dated this z day of July, 2000.
Respectfully submitied,
PHILIP J. KOHN
CLARK COUI}ITY SPECIAL PUBLIC DEFENDER
T

By

Deputy Specflal Public D
State Bar No. 004264
309 South Third Street, 4th Floor
, Las Vegas, NV 891656

11 (702) 455-6265

Attorneys for Defendant

12
13 ARGUMENT
14 The State is apparently alone in the assessment that “Apprendi, a non-capital case,

15 [l does not make new law in the area of capital sentencing.” (Opposition, page 8, line 17-
16 || 18). To the contrary, even the United States Supreme Court in Apprendi acknowledges
17 || that there exist important implications especially as they relate to capital sentencing. {See
18 || majority opinion {discuss of Walton in a non-capital case), Thomas concurrence, Scalia

19 || concurrence, O'Connor dissent}. In fact, Justice Thomas, ‘noted that

20 “I need not in this case address the implications of the rule that | have stated
for the Court’s decision in Walton v. Arizona, 497 U.S. 639, 647-649, 110
21 S.Ct. 3047, 111 L.Ed.2d 511 {1990}, Walton did approve a schemse by
which a judge, rather than ajury, determines an aggravating fact that makes
22 a convict eligible for the death penalty, and thus eligible for a greater
punishment. In this sense, that fact is an element. But that scheme exists
23 in a unique cantext, for in the area of capital punishment, unlike any other
area, we have imposed special constraints on a legislature’s ability to
24 determine what facts shall lead to what punishment — we have restricted the
legislature’s ability to define crimes. Under our recent capital-punishment
25 jurisprudence, neither Arizona nor any other jurisdiction could provide- as
previously, it freely could and did - that a person shall be death eligible
26 automatically upon conviction for certain crimes. We have interposed a
barrier betwesn a jury finding of a capital crime and a court’s ability to
27 impose capital punishment. Whether this distinction between capital crimes
and all otﬁers, or some other distinction, is sufficient to put the former
28 outside the rule that | have stated is a question for another day.”

SPECIAL PUBLIC
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NEVADA
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Apprendi at *27{Thomas, J., concurring).

The present case of Donte Johnson raises the implications foretold by the United
States Supreme Court. The day for application of Apprendi in a capital case is today.

The Nevada Capital structure is unique and quite distinct from the one outlined in
Walton. Further, the Nevada legislature clearly mandated that if a jury finds a defendant
guilty of first degree murder, then, automatically, the jury must conduct the penalty
hearing. N.R.S. 175.552(1}(a). The charge of the jury is to find the existence of the
alleged aggravators and mitigators and then weigh the impact of these findings of fact.
N.R.S. 175.554. It must also be noted that specifically in Nevada the aggravators are
fact-specific and oftentimes are indistinguishable from the type of findings made during
the trial or guilt phase.

Unlike Walton, a defendant in Nevada is never even eligible for death penalty
consideration if the jury does not first unanimously find the aggravator(s) beyond a
reasonable doubt. In Arizona, all first degree murder convictions are capital aligible

offenses, it is then left to the judge to determine whether the death penalty will be

imposed based on an analysis never given to the jury. See generally, Waiton. In Florida,
the jury's sentencing recommendation in a capital casa is only advisory. The trial court
is to conduct its own weighing of the aggravating and mitigating circumstances and,
"[notwithstanding] the recommendation of a majority of the jury,” is to enter a sentence
of life imprisonment ar death; in the latter case, specified written findings are required.
Fla. Stat. §§ 921.141(3) (1983); Spaziano v. Florida, 468 U.S. 447, 452 (1984).

As. Apprendi makes clear, Nevada created an ill-conceived hybrid where the
legislature creates a statutory right to have a jury make not only the factual findings of
aggravators and mitigators, but also conduct the weighing of these factors. Unlike
Arizona and Florida, the Nevad;‘jury is charged with imposing the sentence. The Nevada
legislature, thersfore, has determined that in Nevada aggravators and mitigators and the
weighing thereof are slements for the jury and the jury alone to decide.

The problem of course is that the Nevada legisiature has attempted to nullify the
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jury’'s charge when unanimity is not reached by the creation of the three-judge panel.
While the State correctly cites pre-Apprendi decisions in setting forth that “the
aggravating factors necessary to impose a death sentence need not be made ‘elements’
of the capital offenses in question and may be found by sentencing judges,” the possibility
of a legislative body converting the particular aggravators into slements does exist.
Apprendi states in unequivocal terms that when the elements are left for the jury, a judge
cannot thereafter impose a maximum sentence. Apprendi at page 12. Nevada has failed
to avoid the implications of a sentencing schema where a judgals) can increase

punishment beyond the maximum sentence.'

In the present case, the jury's lack of unanimity resulted in the failure to "qualify”
Donte Johnson for the death penalty and therefore, the maximum sentence by their
inaction {absent the statutory provision codified at N.R.S. 175.556) would be life without
the possibility of parols. The Nevada legislature has attempted to salvage this finding by
then giving the judge(s) (by way of N.R.S. 1756.658) the power to impose death {a more
severe punishment) despite the jury's determination that death is not an option. Such is

disallowed by the black letter of Apprendi.

The State’s reliance on Walton, Spaziano and Almendarez-Tarrez is of no moment.?
The Nevada legislature has clearly defined that in Nevada, the finding of the aggravators
and the weighing thereof are slements and not mere sentencing factors, First, there is
absolutely no precedent for bestowing a determination of “sentencing factors” on a jury.
Second, the jury has to find that these elements exist “beyond a reasonable doubt.” See

Wittier v, State, 112 Nev. 908 (1996). There is no such requirement placed on

“sentencing factors” as applied in Arizona and Florida.

| enpr—

Additionally, the Nevada legislature still requires a finding of unanimity amongst the

! [t must be noted that if the jury does not unanimously return a verdict beyond
a reasonable doubt that at least one aggravator axists, the maximum sentence for first
degree murder is life without the possibility of parole.

2 Additionally, the Court in Apprendi did not state that Walton remains fully intact,
only that “the capital cases are not controlling.” Apprendi at 16.
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three-judge panel in order to impose the maximum sentence which further distinguishes
Nevada’'s scheme from the others. It is clear that in Nevada the existence of an
aggravator and the subseguent weighing are elements and not mere santencing factors.

The State argues that Nevada and the aforementioned schemes are “functionally
identical to judicial capital sentencing.” The reality, however, is that the United States
Supremae Court has placed great weight on the technical distinction in what does and does
not amount to elements properly before the jury. As such, the United States Supreme
Court has deemed Nevada's three-judge panel component to bé an unconstitutional
granting of authority to the judges to impose death when the jury’s actions have resulted
in the maximum sentence of life without the possibility of parole.

As Justice O'Connor pointed out in her dissent, the distinction of Walton is
"baffling, to say the least.” Apprendi at 33, Justice Q'Connor continues:

The court's proffered distinction of Walton v. Arizana suggests that it means
to announce a rule of only this limited effect. The Court claims the Arizona
capital sentencing scheme is consistent with the constitutional principle
underlying today's decision because Arizona’s first-degree murder statute
itself authorizes both life imprisonment and the death penalty. See
Ariz.Rev.Stat. Ann. § 13-1105(C) (1989). " "[Olnce a jury has found the
defendant guilty of all the elements of an offense which carries as its
maximum penalty the sentence of death, it may be left to the judge to
decide whether that maximum penalty, rather than a lesser ons, ought to be
imposed.' " Anta, at 31 {emphasis in original) {quoting Almendarez-
Torres, 523 U.S., at 267, n. 2, 118 S.Ct. 1219 (SCACLIA, J., dissenting)).
Of courss, as explained above, an Arizona sentencing judge can impaose the
maximum penalty of death only if the judge first makes a statutorily required
finding that at least one aggravating factor exists in the defendant’s case.
Thus, the Arizona first-degree murder statute authorizes a maximum penalty
of death only in a farmal sense. In real terms, however, the Arizona
sentencing schemea removes from the jury the assessment of a fact that
determines whether the defendant an receive that maximum punishment.
The only difference, then, between the Arizona scheme and the New Jarsey
scheme we consider here - -apart from the magnitude of punishment at
stake ~ is that New Jersey has not prescribed the 10-year maximum penaity
in the same statute that it defines the crime to be punished. It is difficult to
understand, and the Court does not explain, why the Constitution would
require a state legislature to follow such a meaningless and formalistic
difference in drafting its criminal statutes.

Nonethelfess, it Is now the law. The State proclaims that the Court “did not intend to undo
twenty years of precedent in capital sentencing.” (Opposition at page 8}. It may be

possible that the intention was not there, but the application is inescapable. Nevada has
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adopted so peculiar a system, it appeared inevitable that the three-judge panei as
implemented would run afoul of some constitutional safeguard. These due process
concerns are manifested in the Apprendi decision and mandate under the supremacy
clause of the United States Constitution that it be followed.

Because the three-judge panel cannot constitutionally make the findings of elements
necessary to impose a death sentence, this Court should proceed to impose sentence.
Ses Nev. Rev. Stats. § 175.556(2) (“In a case in which the death penalty is not sought, |
if a jury is unable to reach a unanimous verdict upon the sentence to be imposed, the trial
judge shalt impose the sentence.”); ¢f. 1977, Nev. Stats, Ch. 585 (“If the punishment of
death is held to be unconstitutional by the court of |last resort, the substituted punishment
shall be imprisonment in the state prison for life without possibility of parole.”} This Court
cannot induce the waste of judicial resources that would result from holding a full
sentencing proceeding before three district judges, when any findings as to the elements
making the offense capital - sligible will necessarily be void under Apprendi.

The Statute therefdre provides that the default after a directive of

unconstitutionality must and can only be a sentence of life without the possibility of

parole, .
| DATED this ! ls day of July, 2000.

Respectfully submitted,

PHILIP J, KOHN
CLARK CQUNTY SPECIAL PUBLIC DEFENDER

By

. State Bar No.

309 South Third Street, 4th Floor
Las Vegas, NV 89155

{(702) 455-6265

Attorneys for Defendant
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RECEIPT OF COPY of the foregoing REPLY TO STATE'S OPPQOSITION TO
DEFNDANT'S MOTION FOR IMPOSITION OF LIFE:ngHOUT THE POSSIBILITY OF
PAROLE SENTENCE is hereby acknowledged this S% day of July, 2000.

STEWART L. BELL
CLARK COUNTY DISTRICT ATTORNEY
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DISTRICT COURT

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
-V§~- Case No. C153154
Dept. No.  V
DONTE JOHNSON, Docket H
#1586283
Defendant.

MEMORANDUM REGARDING A STAY OF THE PENALTY PROCEEDINGS

DATE OF HEARING: N/A
TIME OF HEARING: N/A

COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, through
GARY L. GUYMON, Chief Deputy District Attorney, and files this Memorandum Regarding
a Stay of the Penalty Proceedings.

This Memorandum is made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of hearing,
I |
i
7
I
"

i
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if deemed necessary by this Honorable Court.
DATED this __/<7 _day of July, 2000,
Respectfully submitted,
STEWART L.

DIST A EY
Nevadf Bar #0300,

BY -
RY .. GUYMON
Chief Deputy District Attomey
Nevada Bar #003726

NDU

By o B e ek arandi s prectudod by the sl judgment .

Nevada Supreme Court Rule 250 outlines the procedures to be followed in capital cases
in Nevada. See Riley v, Nevada Supreme Court, 763 F. Supp. 446 (D. Nev. 1991), cert. denied,
514U.8. 1052, 115 S.‘ Ct. 1431, 131 L. Ed. 2d 312 (1995). Rule 250 does not address, however,
the propriety of a stay of the second penalty hearing pending review of issues raised concerning
the constitutionality of the hearing. The usual course is for such issues to be raised on post-
sentence appeal. NRS 176.486; NRS 177.055; NRS 34.820; 34.360-.830; see also Kirkscy v,
State, 112 Nev. 980, 987-88, 923 P.2d 1102, 1107 (1996} (Appellate court may reweigh
aggravating and mitigating evidence and uphold death sentence based in part on invalid
aggravator; automatic affirmance based on remaining valid aggravator not constitutional); Parker
v. Dugger, 498 U.S. 308 (1991) (reweighing crroncous where appellee court overlooked finding
of mitigating cvidence).

A review of the present cz;ge by the Nevada Supreme Court in light of the decision in
Apprendi at this point in the triall would be of the nature of an interlocutory appeal. Such appeals
i

281l /1
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are prohibited, except in limited circumstances, by the final judgment rule contained in NRS

177.015 which provides in relevant part:

The party aggrieved in a criminal action, whether that party
be the state or the defendant, may appeal as follows:
L. To the district court of thé county from a final

2 lll“;zfrjt Eiﬂ;?gntl%egglﬂ c%{:(’usnccg;'tA final judgment of the
o o ot s s, mion fo
ggc%lé?lig}nc;' g ?e%tl?;il alln arrest of judgmet, or granting

Nevada caselaw gives little guidance as to the applicability or purpose for the rule,
except for defining it. The Nevada Supreme Coutt has stated, “It]his section is the only statute
which provides for an appeal from a final judgment in a criminal case.” Castillo v, State, 106
Nev. 349, 792 P.2d 1133 (1990), appeal dismissed, 106 Nev. 1017, 835 P.2d 31 (1990)
(addressing NRS 177.015). “An appeal in a criminal case lies from the final judgment of the
district court, not from an order finally resolving an issue in a criminal case.” Id. The court
has also said that appellate review should be postponed, except in natrowly defined
circumstances, until after final judgment has been rendered by the trial court. Franklin v.
District Court, 85 Nev, 401, 403 (1969). “Piecemeal review does not promote the orderly
handling of a case, and is particularly disruptive in criminal cases where the defendant is
entitled toa speedy resolution of the charges against him.” Id, citing Will v, United States, 389
U.S. 90, 88 S.Ct. 269, (1967).

With the lack of caselaw in Nevada, a look at the United States Supreme Court’s
discussion of the final judgement rule is appropriate. Assuming arguendo that an appeal of the
issue in Apprendi case could result in an adverse ruling, it is probably necessaty to consider the
Supreme Court’s decisions on therule. An adverse ruling on the Apprendi issue would put
into question the constitutionality of Nevada’s three-judge panel proceding further delaying the

completion of this trial and requiring review by the Supreme Court.

The Supreme Court, in discussing the federal final judgment rule, 28 U.S.C. § 1291, has
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said that the purpose of the rule is “to prevent piecemeal appellate review of trial court decisions
that do not terminatc the litigation. This policy is at its stronges.f in the field of criminal law.”
Flanagan v. United States, 465 U.S. 259, 104 8. Ct. 1051 (1984). The rule requires that a party
must raise all claims of error in a single appeal following final judgment on the merits. Firgstone
Lire & Rubber Co. v. Risjord, 449 U.S,, at 374, 101 S.Ct,, at 673 (1981). In a criminal case the
rule prohibits appellate review until conviction and imposition of sentence. Berman v. Unifed
States, 302 U.S. 211, 212, 58 S.Ct. 164, 166, 82 L.Ed. 204 (1937). The final judgment rule
serves several important interests. “It helps preserve the respect due trial judges by minimizing
appellate-court interference with the numerous decisions they must make in the pre-judgment
stages of litigation. It reduces the ability of litigants to harass opponents and to clog the courts
through a succession of costly und time-consuming appeals. It is crucial to the efficient
administration of justice.” Flanagan, 104 S.Ct 1054, quoting Firestone Tire & Rubber Co. v,
Risjord, 449 U.S., at 374, 101 S.Ct, at 673. The final judgment rule prohibits interlocutory
appeals of issues that can be resolved on appeal.

The issue in Apprendi, as stated in States Opposition does not render Nevada's capital
sentencing procedure unconstitutional and, therefore, is not a pivotal question that need be
decided prior to proceeding with the penalty hearing. See States Opposition for Imposition of
Life Without and Opposition to Empanel Jury and/or Disclosurc of Evidence Material to
Constitutionality of the Three-Judge Panel. A decision by the district judge on the applicability
of Apprendi at this stage of the trial is subject to review on appeal.

The defendant would not be prejudiced by having to wait for his appeal to have this issue
decided, begause upon his conviction by the jury his sentencing options were already determined.
The least of which requires 40 years of incarceration before the possibility of parole. Even if the
three-judge panel issues the death penalty, the defendant will not see the ultimate conclusion to
that penalty until a decade of appceﬁs arc exhausted, Atany time during that period the decision
of the panel may be reversed and a new sentencing hearing ordered. On the other hand, a delay
of the penalty phase could result in unfair prejudice to the Defendant. An appeal to the Nevada

Supremc Court at this time could result in an indeterminably lengthy delay that could affect the
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availability of witnesses.

A stay of the penalty hearing could similarly prcjudic;: the State. Justice Cardozo
recognized that prejudice to the State is a legitimate consideration in Snyder v. Commonwealth
of Massachusetts, 291 U.S. 97, 122, 54 S.Ct 330, 338 (1934), when he stated: “[b]ut justice,
though due to the accused, is due to the accuser also. The concept of fairness must not be
strained till it is narrowed to a filament. We are to keep the balance true.” The Nevada statute
that defines the procedure for the selection of the three-judge sentencing panel is silent as to
when the penalty hearing must take place. NRS 175.556. However, the primary statute outlining
the procedure for the penalty phase of a capital murder case provides that a penalty hearing must
be conducted “as soon as practicable.” NRS 175.552(1)(a).

The Supreme Court has recognized an exception to § 1291 which authorizes review of
some types of interlocutory orders. See Cohen v. Beneficial Industrial Loan Corp., 337 U.S.
541, 69 S,Ct. 1221, 93 L.Ed. 1528 (1949) ( "collateral order" exception to the final judgment
rule). In Cohen, the Supreme Court carved out a narrow exception to the normal application of
the final judgment rule, which has come to be known as the collateral order doctrine. This
exception considers as final judgments, even though they do not end the litigation on the merits,
decisions "which finally determine claims of right separate from, and collateral to, rights asserted
in the action, too important to be denied review and too independent of the cause itself to require
that appellate jurisdiction be deferred until the whole case is adjudicated.” Id., at 546, 69 S.Ct.,
at 1225. To fall within the lmited class of final collateral orders, an order must (1)
"conclusively determine the disputed question," (2) "resolve an important issue completely
separate from the merits of the action," and (3) "be effectively unreviewable on appeal from a
final judgment." Coopers & Lybrand v. Livesay, 437 U.S. at 468, 98 S.Ct., at 2458 (1978).

The Supreme Court has thus far found only three types of pre-trial orders in federal
criminal prosecutions that meet the\ }equirements, and each involves a legal and practical value
that would be irretrievably lost if review were postponed. United States v. Hollywood Motor
Car Co., 458 U.S. 263, 265-66, 102 S.Ct. 3081, 3082-83, 73 L.Ed.2d 754 (1982). An order
denying a motion to reduce bail may be reviewed before trial. Stack v. Boyle, 342 U.S. |, 72
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S.Ct. 1,96 L.Ed. 1 (1951). Orders denying motions to dismiss an ‘i‘ndicnnent on double jeopardy,
Abney v. United States, 431 U.S. 651, 97 8.Ct. 2034, 52 L.Ed.2d 651 (1977), or speech and
debate grounds, Helstoski v. Meanor, 442 U.S. 500, 99 8.Ct. 2443, 61 L.Ed.2d 30 (1979), are
likewise immediately appealable. See also Flanagan, 465 U.S. at 265, 104 8.Ct., at 1054 (We
have interpreted the collateral drder exception "with the utmost strictness” in criminal cases).
These decisions, along with the far more numerous ones in which the Court has refused to permit
interlocutory appeals, manifest the general rule that the third prong of the Coopers & Lybrand
test is satisfied only where the order at issue involves "an ﬁsserted right the legal and practical
value of which would be destroyed if it were not vindicated before trial.” United States v,
MacDonald, 435 U.S. 850, 860, 98 8.Ct. 1547, 1552, 56 L.Ed.2d 18 (1978).

The issue at hand as raised in Apprendi satisfies the first two prongs of the Coopers &
Lybrand test, but fails as to the third. A decision by the district court on the issue of whether
Apprendi renders Nevada’s three-judge panel procedure is reviewable from a final judgment
regardless of who is the losing party as to the issue. The test requires that all three requirements
be met for the collateral order exception to permit an interlocutory appeal. Coopers & Lybrand,
437 U.S. at 468, 98 5.Ct,, at 2458. _

Nevada does not have such a well defined exception to NRS 177.015. In Nevada, an
interlocutory appeal may be had by way of extraordinary relief. Such an appeal is usually taken
by filing for a writ of mandamus. The Nevada Supreme Court has said that a writ of mandamus
may be issued to compel the performance of an act that the law requires as a duty resulting from
an office, trust or station, or to control an arbitrary or capricious oxercise of discretion. Such
maiters should be resolved on direct appeal unless the standards for extraordinary relief can be
met. See State ex rel. Dep’t Transp.v. Thompson, 99 Nev. 358, 662 P.2d 1338 (1983); Round
Hill Gen, Imp. Dist, V. Newman, ?7 Nev. 601, 637 P.2d 534 (1981). Petitions for extraordinary
writs are addressed to the sound cﬁscretion of the court and may only issue where there is no
“plain, speedy, and adequate remedy” at law, NRS 34.330; State ex rel. Dep’t Transp, V.
‘Thompson, 99 Nev. 358, P.2d 1338 (1983); however, “aach case must be individually examined,

and where circumstances reveal urgency or strong necessity, extraordinary relief may be
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granted.” Jeep Corp. V, District Court, 98 Nev. 440, 443, 652 P.2d 1183, 1185 (1982) (citing
Shelton v, District Court, 64 Nev. 487, 185 P.2d 320 (1947)). .

In the present case, a decision by the disttict court on the Apprendj issue would not be an
arbitrary or capricious excercise of discretion. If the court finds that the issue has such an effect
on the three-judge sentencing procedure lo warrant granting the Defendant’s motion, the State
will have grounds for immediate appeal. If the court denies Defendant’s motion, the issuc can
and should be resolved on dircct appcal following the completion of the sentencing hearing and

imposition of sentence.

NCLUSION

For the foregoing reasons the penalty hearing should not be stayed pending a decision by

the Nevada Supreme Court on the issues raised in Appendi v New Jersey.
DATED this__ /< __day of July, 2000.

Respectfully submitted,

3 "GUYMON .
Chief Deputy District Attorney
Nevada Bar #003726
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CERTIFICATE OF FACSIMILE TRANSMISSION

I hereby certify that service of MEMORANDUM REGARDING A STAY OF THE
PENALTY PROCEEDINGS, was made this i’ Iday of July, 2000, by facsimile transmission

to:

\SCHUD:pm

DAYVID FIGLER

JOSEPH SCISCENTO

DEPUTY SPECIAL PUBLIC DEFENDERS
SPECIAL PUBLIC DEFENDER'S OFFICE
FAX #455-6273

Secretary for the District Attorney's Office
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CONNECTION TEL 4556273
SUBADDRESS
CONNECTION ID
ST. TIME 07/19 10:10
USAGE T 05'04
PGS. SENT 8
RESULT 0K
1 MEMO
STEWART L, BELL
2| DISTRICT ATTORNEY
Nevada Bar #000477
31 200 S. Third Street
Las Ve%as, Nevada 89155
4 (702) 455-4711
p Attorney for Plaintiff
- DISTRICT COURT
6 CLARK COUNTY, NEVADA
7
8| THE STATE OF NEVADA,
9 Plaintiff,
10 V8- Case No, C153154
Dept.No. V
11 || DONTE JOHNSON, Docket H
#1586283
12
13 Defendant.
14
15 MEMORANDUM REGARDING A STAY OF THE PENALTY PROCEEDINGS
16 DATE OF HEARING: N/A
17 TIME OF HEARING: N/A
18 COMES NOW, the State of Nevada, by STEWART L. IBELL, District Attorney, through
19 || GARY L. GUYMON, Chief Deputy District Attorney, and files this Memorandum Regarding
20 || a Stay of the Penalty Proceedings.
21 This Mcmorandum is made and based upon all the papers and pleadings on file herein,
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PHILIP J. KOHN T
CLARK COUNTY SPECIAL PUBLIC DEFENDER,,L 0 q 32 it |
Nevada Bar #0556 Je

JOSEPH S. SCISCENTO , e
Deputy Special Public Defender &%fa’aén%;d“‘ g i
Nevada Bar #4380 GLERT
DAYVID J. FIGLER

Deputy Special Public Defender

Nevada Bar #4264

309 South Third Street, 4th Floor

Las Vegas, Nevada 89155

Attorneys for Donte Johnson

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

VS.

DONTE JOHNSON, aka
John White, ED# 15686283,

Defendant.

i "ma omgr e i e et g e “et® "=

ORDER

“

Case No. C153154
Dept. No. V

This matter having come beforae this Honorable Court on the 20th day of July,

2000, and good cause appearing thersfor,

IT 1S HEREBY ORDERED that Defendant's Motion for Imposition of Life

Without the Possibility of Parole Sentence; or, in the Alternative Motion to Empanel Jury

11
il
1"t
1"
it
1"
il
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for Sentencing Hearing and/or for Disclosure of Evidence Material ta Constitutionality of

W/ﬂr//

JEFFREY D. OBEL'

Three Judge Panel Procedure is hereby denied.

DATED this 20th day of July, 20

PHILIP J. KOHN

CLARK CQINTY SPECIAL PUBEIC DEFENDER

LT

Daputy Special Publicdefender
Nevada Bar #4264

309 South Third Street, 4th Floor
Las Vagas, Nevada 89156
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at the hour of 12:30 p.m.

SUBMITTED BY:

=R - - R B« Y T - VS T N

=

v

IT IS FURTHER ORDERED that said contact visit shall take place on July 21, 2000

A
DIS C JUBGE I/} /

—
—

309 S. Third Street Fourth
Las Vegas, NV 891 55
Attorney for Defendant

o
D

SPECJAL PUBLIC
BEFENDER

CLARK COUNTY
NEYADA
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VS. CASE NO. C153154
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Transcript of
Proceedings

BEFORE THE HONORABLE JEFFREY D. SOBEL, DISTRICT COURT JUDGE

DEFENDANT.

R N T W

DEFENDANT’'S MOTION FOR A NEW TRIAL

THURSDAY, JULY 13, 2000, 8:00 A.M.

APPEARANCES:
FOR THE STATE: ROBERT DASKAS, ESQ.
DEPUTY DISTRICT ATTORNEY
FOR DEFENDANT JOHNSON: DAYVID FIGLER, ESQ.
DEPUTY SPECIAL PUBLIC
DEFENDER

~.
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LAS VEGAS, NEVADA, THURSDAY, JULY 13,2000, 8:00 A.M.
THE COURT: State versus Donte Johnson.
MR. FIGLER: Good morning, Judge.
THE COURT: Two matters - well, one matter is on today, but1 want
to discuss the other one because it’s been set, to me, inappropriately.
The Motion for New Trial is denled.
MR. FIGLER: Judge, could I submit an exhibit? This is the door to the

~jury room that’s right outside your door and I want to just make that part of

the record.
MR. DASKAS: I have not seen that, Judge.
That's the door to the jury room, Judge.

MR. FIGLER: It's marked with signs that say “Do Not Enter.” And that
was for part four of our motion to have a new trlal,

THE COURT: Now, the Motion for Imposition of Life, etcetera, is set for
the 24% which Is when we're going to start the hearing. And, obviously, we're
golng to litigate this first.

‘Mr. Daskas, when can you have an answer [n to their motion?

MR. DASKAS: Judge, it will probably be finished today; we’re going to
file it on Monday morning if that’s okay with the Court.

THE COURT: Monday morning and I'll want a written reply as there wiil
be no oral argument. Is It possible to get it in by the end of Tuesday, Mr.
Figler?

MR. FIGLER: We could try, Judge. I was counting on some oral
argument instead of having to do a reply because they had called us and
asked us -

THE COURT: Ul tell you It's nothing more than I think better when I
read and think about thingi_'s and not responding to oral argument. That's my
preference and that's the way we're going to do it. Can you do it by Tuesday?
If you can't do it by Tuesday -

MR. FIGLER: If I could have it by Wednesday A.M. Our only concern Is

2
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that whenever Your Honor would make a decision on the merits of the motion,
if either side wanted to take that up on a writ, what that would do with the
actual penalty hearing.

THE COURT:  We'll consider it at that time., Anybody who feels
aggrieved by the 'ruling can make a motlon for a stay to pursue extraordinary
relief. It's the rules that it’s required to be addressed to me first, If not, if I
don’t grant it, you'll have to go up real quick to the Supreme Court and ask
them for a stay. I don't know what we're going to do. But I understand the
ruies, so.

MR. FIGLER: No, I understand that, Judge, but in speaking with the
prosecutor ahead of time, since both sides expressed Interest to each other
that we may take It up on a writ and ask for a stay. But we also have out-of-
state witnesses on both sides coming in.

THE COURT;: Oh. I'm going to make a declsion on Thursday.

MR, FIGLER: So, what I was asking is if your inclination was to grant the
stay if either side asks for it, if you could tell us that now.

THE COURT: Well, I don't really know. It depends on which issue. If
I were to - if what you want to take up is the right to a jury assessment,
because 1 looked briefly at your 33 pages, I read more about it in the
newspapers pursuant to your obvious press release. But I haven't looked at
the document itself as much as I read the newspaper and - do you have a
press agent, by the way, or is this all your own doing? |

MR. FIGLER: Judge, the press is very vigllant In this particular case,

THE COURT: I see.

MR. DASKAS: Apparently just with one side, though, Judge.

THE COURT: They get his name right. And they repeat it over and
over and over, -

If I were to rule one way or the other, the basis of my ruling, for
example, I'm not going to stay it, no way in the world, If I refuse to disclose
some of the things that you've asked for in terms of the Judges’ backgrounds

3

Page: 4177




3

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

(’. C

and attitudes.

If the purpose of going to the Supreme Court pursuant to
extraordinary relief and the basis for the request for the stay dealt specifically
with whether the jury has a - whether a jury should decide the predicates for
whether the death penalty is imposed pursuant to that new U.5. Supreme

Court case -
MR. FIGLER: Apprendi.
THE COURT: -- it would depend on my analysis of that case. If it

clearly, to me, does not apply, I'm not going to grant a stay and if I deny it,
you can appeal it through the ordinary course unless the Supreme Court stays
it

So, I'm golng to have to read it before accede, at least on the
district court level, to a stay because I want to be clear on what I'm ruling on.
And I haven't read that Opinion. Agaln, llke your motlon, I've primarily just
seen It in the newspaper when It came out. And, of course, when that ruling
came out, it occurred to me it might Impact on this kind of a thing.

So, I can't give you an answer now, Dayvid

MR. FIGLER: Okay. There was one other aspect to it. Pursuant to our
motion, we had made a request upon the Nevada Supreme Court with regard
to the process for selecting a three-judge panel. I have recelved a document
from Jeanette Bloom vyesterday and I'm going to share that with the
prosecutors today and also make that part of our response to thelr oppositicn
to our motion for the ~

THE COURT: I cant wait to find out. What is it, basically, the
response?

MR. FIGLER: It's all very curious. But the one aspect of it that sticks out
to us the maost is that bas:é‘d on this new Information, we’re going to request
of the Court an order requiring additional information from the Supreme Court
Clerk’s office for us to be able to do an actual statistical analysis based on this
process.
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THE COURT: And you‘re going to be wanting me to order something
from the Clerk’s office?

_ MR. FIGLER: Well, you're the only court of jurisdiction right now. So,
you're the only one that could do that. But at any rate -

THE COURT: But I don't have jurisdiction over the Supreme Court,
would that I did.

MR. FIGLER: Well, I think that you do because it’s just another state
agency.

THE COURT: Okay, we’'ll take that up then later, too.

MR. FIGLER: But the point of that is ~and I'm just giving the Court a
little advance notice that there may be a request for more time to compile that
information if the Court was inclined to order it one way or the other, It wlll all
be part of the respanse If that’s okay with you, as opposed to a separate
motlon.

THE COURT: Sure.

MR. FIGLER: Okay. That's it, Judge. Thank you.

THE COURT: Thursday, the 20% for a decision on the 7/24 motion,
That date Is vacated. '

* ok Kk K K
ATTEST: I do hereby certify that I have truly and correctly transcribed
the sound recording of the proceedings in the above case.

e (P nverelaisy

SHIRLEE PRAWALSKY, COURT RECORDER
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BEFORE THE HONORABLE JEFFREY D, SOBEL, DISTRICT COURT JUDGE

DECISION: DEFENDANT'S MOTION FOR IMPOSITION OF LIFE WITHOUT
THE POSSIBILITY OF PAROLE SENTENCE; OR, IN THE ALTERNATIVE,
MOTION TO EMPANEL JURY FOR SENTENCING HEARING AND/OR FOR
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DEPUTY DISTRICT ATTORNEYS
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LAS VEGAS, NEVADA, THURSDAY, JULY 20, 2000, 8:15 A.M.

THE COURT: State versus Donte Johnson.

Just have a seat. As I indicated, there will be no oral argument.

THE COURT: If you can find a seat.

MR, GUYMON: Do you mind if I sit = how's that?

THE COURT: So there's no suspense for either side or for the
defendant, I'm Qoing to tell you - because I am going to make a few brief
remarks. But, so as to not keep anyone in suspense, the Motlon for Imposition
of Life Without the Posslibllity of Parole Sentence, or in the Alternative, Motion
to Empanel Jury for Sentencing Hearlng and/or Disclosure of Evidence Material
to the Constitutionality of the Three-Judge Panel Procedure is denied In its
entirety as is the Motion for Stay Pending - although there is much discussion
In the opposition to the stay, if the motlon is denied by the State having to do
with direct appeal.

take it that what would have to be sought is what's discussed on
the last page of the State's oppositlon, which is extraordinary relief and for
reasons that I think will be obvious from my discussion of Apprendl I'm not
going to order a stay. I willl sign an order denying rellef today if you want to’
pursue it in the next few days. Otherwise, we're going to start at 9:30 on
Monday.

The only thing that I want to discuss orally, briefly, Is Apprendi I
read it last weekend. I read it a couple of days ago at a break in some of the
proceedings in the Zane Floyd case. I read It again this morning at 5:30. And
I also read other cases that are cited In Apprend! and that are discussed, to
some extent In both the motion itself and the Polnts and Authorities filed by
the State.

And let me préface it by saying what I've Indicated before. If I
were a leglslator, I wouldn’t have the statutory scheme that we have: a three-
judge panel. Ithink the best way to handle a hung jury In a capltal case is to
have another jury.
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If I were on the Nevada Supreme Court,-which I'm also not on, I
disagree with much of their analysis on the three-judge panel. I don't think
it's constitutional if I were operating with a blank slate in this area. But I'm
neither a legisiator, nor am I on the Supreme Court and viewing this situation
for the first time.

I agree with Mr, Figler that the particular issue that is addressed
in Apprend|, or Is raised, 1 think, by implication, in Apprend| has never been
declded by our Supreme Court, so I'm not bound by our own decisions on this.
And I also agree that If a fair reading of the holding on Apprendi is that the
three-judge panel goes, 1 am bound by the supremacy clause to call of the
three-judge panel.

But for the Court affirming right at the end of Steven’s opinion the
vitality, or continuing vitality of Walton v, Arizona, totally gratuitously and
beslde the holding, I would, after reading the whole oplnion of Stevens, which
barely carries the day in a 5/4 decision, I would think the reasoning would
really lead me to the conclusion that I've had which is that it's inappropriate
to have a three-judge panel declde a death sentence when & jury has hung up
on it.

But, Stevens throws in, at the end, this gratuitous comment which
is beyond the holding. The narrow question that is presented is discussed by
Stevens early in the declslon. The question presented, he says, is whether the
due process clause of the fourteenth amendment requires that a factual
determination authorizing an increase In the maximum prison sentence for an
offense from 10 to 20 years be made by a jury on the basls of proof beyond
a reasonable doubt.

But, when he gets to the end of the opinlon, he, for some reason,
wants to forecast that the-10-year old Walton case, which grew out of the
Arizona sentencing structure where judges like in our state under some or all
clrcumstances, declde the penaity for first degree murder, he says, “for
reasons we've explained, that capital cases are not controlling.” And then he

3
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cltes Salia’s dissent in Almendarez-Torres.

Now, I agree with Justice O'Conner that the distinction between
Apprend! and Its reasoning and Walton is, in her words, as cited by Mr. Figler,
“baffling, to say the least.” The only questlon Is once we accept that there's
been an indication by the highest court in the country that Walton is stlll good
law, do we say that the Arizona statute and the Nevada statute are
meaningfully different?

Now, I suppose some of the opinions other than Stevens --
because it really doesn’t address it — would find that It is. I don't find that it
is and I'm not controlled by those concurring or dissenting opinions. 1 see
absolutely no meaningful difference between the Arizona statute and the
Nevada statute.

And if I had to forecast what’s going to happen in the future, It’s
going to go back to the Supreme Court and if the composition of the Court
were just as It Is now and desplte what Stevens says now, Ill bet they have
more than five votes to strike down judicial sentencing under the logic of
Apprendi and Walton Isnt going to survive and neither is the three-judge
panel In Nevada. ButIguess that's going to be years of litigation starting with
what happens after the three-judge panel.

And I’d note If Mr. Johnson Is given life without, we have a moot
issue, or any other penalty other than death. And I think because it's so clear
that there’s no meaningful distinction between Nevada and Arlzona’s statutes
that there’s no reason for a stay. If the three-judge panel glves death, it will
go up on direct appeal and it can be handled then. And as I said, if it gives
something less than death, then It's moot anyway. And rather than stay it for
a period of months as it would surely have to be stayed whlle you lltigate itup
there, we're going to havethe three-judge panel down here.

I pulled the Arizona statute and there’s just - there’s no difference
to me between the two. 13-1105(C) in Arizona says, “First degree murder is
a class 1 felony and is punishable by death or life imprisonment as provided

4
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by Section 13-703.” And so, when you go to 13-703, you find a list of
aggravators very similar to those in our state, not quite the same in number;
they have 10, at least as of last year, we have a few more, But, very similar,

Things like “in the commission of the offense, the defendant
knowingly created a grave risk of death to another person or persons [n
addition to the person murdered during the commission of the offense.” Now,
that was the one that I struck in this case. But, the reason I read it is, not
only are they similar, the aggravators In Arizona, but they are fact-based,
some of them, ‘

I think that eventually, the Supreme Court will probably, If it's
composed as it is not, find that a fact-based aggravator has to be decided by
the jury. And I think we have two fact-based aggravators in this case. We
have one that relates to the murder being perpetrated during the commlisslon
of a crime and there’s another one,

MR. GUYMON: To avoid lawful arrest, Your Honor? |

THE COURT: Right. I think that should be a jury verdict. But, the way
you get from first degree murder to the death penalty in Arizona Is you have
judges pick - or review the aggravators. In Nevada, the way you get from
first degree murder to death Is in a hung jury or a gullty plea, you have a
three-judge panel review the aggravators. And, as a matter of fact, the only
difference is the defendant Is better protected in our state rather than Arizona,
as I read it, because it has to be proof beyond a reasonable doubt.

So, you can exalt form above substance and try to focus as, I
guess it was Thomas’ concurring opinion does with this element analysis. I
see no difference whatsoever, If a jury should decide fact-based aggravators
under the reasoning of Apprendl, then our three-judge panel falls and does the
statutory structure in Arizona. If not, then both of them are good. So, that's
the reasoning on the Motion.

The next thing before us this morning is the Motion in Limine filed
by the State. Now, although you say you need 17 witnesses if this motion

5
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isn't granted, hearsay Is permissible In sentencings hearings. But I take the
drift of the motion to be - and you haven't filed a response to this, have you,
Dayvid?

MR. FIGLER: No, Your Honor. We were waiting for today’s ruling.

THE COURT: Okay. I guess the drift of what you're dolng here, Gary,
is rather than put on more rather than less witnesses, you would like the
three-judge panel - of course, I don't really need to read it because I saw the
whole trial - you want the three-judge panel to read this motlon and accept
this as the facts that were elicited In the guilt phase so as to minimize the
number of withesses. Is that the drift?

MR. GUYMON: That !s the drift, Your Honor, yes.

THE COURT; Okay. Now, my gut feeling would be If I were a defense
lawyer, I'd rather have them read a cold record rather than see witnesses.
Gullt has already been decided. But, whatis your response to this, Mr. Figler?

MR. FIGLER: Well, our preference would be to have the other two judges
read the entirety of the record with the exception of the arguments that was
set forth by both the defense and the State. In other words, they can read
exactly what was presented as evidence, what evidence is in the case, but not

‘be swayed by any manner of argument on the part of either party, therefore,

making sure that they have the cleanest account of what the facts actually do
hold.

THE COURT: Okay. So, that's .one alternative. And the other
alternative is he could put on witnesses such as the detective who Investigated
it and he could summarize most of the things and they could call a few
witnesses that they think are persuasive. So, those are the three alternatives.
You want to, In lieu of witnesses, just give them the whole transcript?

MR. FIGLER: With-regard to anything that doesn't need to be
supplemented at the time of the penalty hearing. Now, we certalnly have the
intent to bring In those witnesses that we brought in at the penalty hearing so
that the other two judges can evaluate those witnesses for themselves with

6
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regard to -

THE COURT: I'm not talking about the penalty hearing. These
wltnesses are just witnesses from the guilt phase.

MR. FIGLER: Correct, Your Honor.

MR. GUYMON: They are, Your Honor, yes.

THE COURT: Right. Now -

MR. FIGLER: Right. So, with regard to the gullt phase, yeah, that’s our
position.

THE COURT: That you want to have these judges who are flying in
Monday morning, you want to indulge in the - what shall we call It - fiction
that they’re going to sit there and read a several-hundred page transcript?
Would that even be acceptable to the State?

MR. GUYMON: Well, Judge, It’s really not. I mean, even if — let me say
this way. If they want to read the transcript, I can tell you that it will take
them, even if they are rapid readers, It will take them six-plus hours. Even If
they read it, I wlll still put at least a lead detective on to establish the facts of
the case. If the judges want to read that transcript, I have no opposition to
them reading the transcript, but -

THE COURT: Well, then, we'll glve them that optlon. But if you don't
stipulate to letting them read this summary, I’'m not going to let them read it.
And we'll just the State call whoever they want with the understanding that
there is no reason, in my opinion - but I'm not running their case - once guilt
has been declded, to put on more than the lead detectlve and a few other
folks that they might with to glve the flavor of it. But, if you want them to
have the opportunity to produce that flavor here in court for the other two
judges rather than just reading the rather dry recitation that’s contained In
this Motion In Limine, we'r going to leave it up to you.

MR, FIGLER: Well, everyone proclaims that the judges will follow the
law. And if the law says that they have to be familiar with the guilt phase,
then I think that the transcript would suffice without the argument in it.

7
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THE COURT: Yeah, It would suffice. And I belleve so wouid the
recltation and summary which L think is a falr summary here, What I'm saying
is: I'll make the transcript available to them and they can read that if they
want to. I will not make this summary available to them unless you have no
objectlon.

MR. FIGLER: Okay. Weli, there are aspects of that summary that we
find to be somewhat slanted towards the argumentative State theory of the
case.

THE COURT: All right. Well, maybe you can, with Mr. Guymon and Mr.
Daskas, work out some surhmary that you think is falrer that we can present
to the judges. Because I don't think it’s probable or reasonable that they're
going to sit there and just read the whole transcript. But, you have four days
between now and Monday. All day Thursday, all day Friday, all day Saturday,
all day Sunday to resolve that issue.

So that we're clear, Mr. Guymon can, If he cannot be satisfied
today that he has your and Mr. Sclscento’s agreement to do It another way,
get ready to call the lead detective or whoever else he wants to call and any
other witnesses that he feels are necessary to give a flavor for the trial or the
facts of the case to the judges on Monday morning at 9:30.

Anything else that needs to come before the Court?

MR. FIGLER: Yes, Your Honor.

THE COURT: Yes?

MR. FIGLER: We will request whatever order that you're making today
with regard to the Apprend! issue, if we could just refer to it that for simplicity.
It’s our position that - and especlally based on your commentary today, that
it is an important issue of law which does, In fact, need clarification within our
state. And that public policy would be served by a determination by the
Nevada Supreme Court as to whether or not the holding of Apprendi renders
the three-judge panel as applied in Nevada to be unconstltutionat,

So, we wlll be seeking a Writ of Mandamus from the Nevada

8
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Supreme Court. In that light, we get it filed today. -You know, hopefully, we
get a response by Monday. And if that occurs - or Tuesday ~ we may very
well have to stop the penalty proceeding if we have a stay from the Nevada
Supreme Court.

- S0, it Is a concern to the defense that we are being forced to go
forward on Monday, especlally after Your Honor ralses that this is an important
issue of law, that probably needs clarification, that may very well not be
upheld.

THE COURT: Well, maybe you misheard me., Ithought that eventually
this will reach the U.S. Supreme Court agaln. I don't think it needs any
clarification from our Court and If they feel ke me, it's real easy to say that
our law continues to have vitality. If I thought otherwlise, I would give you a
stay. Ithink It’s a real clear issue after reading Apprend| several times that
the lower courts, given Stevens’ analysis will continue to uphold, at the state
level, will continue to uphold our three-judge panel just as they have on every
other Issue.

So, I'm not sure what you're making a record for.

MR. FIGLER: Well, the reason is, Judge, In the -

THE COURT: 1 mean, I've ruled. What are you making a record for?

MR. FIGLER: Well, I have to ask you the question then. With regard to
the body that considers eligibility for the death penalty, in Nevada It's Inltially
a jury. In Arizona, any other states, it's automatically death-eligible In any of
those cases. Whether It's applied or not Is something different. So, Nevada
is qulte distinct from those particular -

THE COURT: This [s the same argument that you made In better part
of 40 pages of pleadings which I've now considered on three separate
occaslons. So, what I'm é‘sking you again, Dayvid, Is: who are you making
this record for?

MR. FIGLER: Well, Your Honor -

THE COURT: Are you speaking to the public -

9
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MR. FIGLER: No, no, we're -

THE COURT: - are you speaking for the cameras? Whatis the purpose
of this? I've ruled.

MR. FIGLER: Well, Your Honor, I think, with all due respect, that the
particular ruling that you made bolsters our position that a stay is, in fact,
necessary in this partlcular case.

THE COURT: Then argue that to the Supreme Court, Mr. Figler.

MR. FIGLER: And we will. Additionally, as I mentioned last time In court,
the Nevada Supreme Court had provided us with some statlstical information.
In addition to that, the procedure for picking the three-judge panel. It was
indicated to us that the way the three-judge 'panel works is to have the
alphabetical list. And If a judge does not want to serve, that they can glve a
reason. Those reasons have not been provided to us. And we dont know
what judges haven't actually applied.

And based on this new information, we belleve that the defense
is entitled to a statistical analysls from someone who Is an expert in the area
of statistical analysis to see If It [s even possible for Judges Griffin and Elliott
to have been appointed in this particular case based on the procedure as set
forth by the Nevada Supreme Court In response to our discovery request. We
don't have the time to do that statistical analysis. And, you know, when we
go forward with the penalty hearing on Monday and we want to provide that
information with regard to the statlstical analysis for the Court to consider with
regards to this motion. I think it's very important for us to have the time to
be able to do that.

As a result, we'd ask for a contlinuance so that we can do a
statistical analysls based on this brand new Information that the Nevada
Supreme Court has given s.

THE COURT: Motlon denied.

MR. FIGLER: Okay. Can we count on an order then? If we were to send
one over to Your Honor, at exactly what time would you have the opportunity

10
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to review it and sign it so we can immediately send It ‘out to the Nevada
Supreme Court?

THE COURT: 9:157

MR. FIGLER: I'll have It here at 9:10, Your Honor,

THE COURT: Are you going to bet on that?

MR. FIGLER: Yes, sir,

THE COURT: Then you must have dictated it in advance.

MR. FIGLER: Thank you, Your Honor.

THE COURT: Thank you.

% %k K Gk %

ATTEST: I do hereby certify that I have truiy and correctly transcribed
the sound recording of the proceedings In the above case.

SHIRLEE PRAWALSKY, COURT RECORDER
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deliberations might result in a fair verdiét in this case?
Yeg, I see, Mr. -- - -

JUROR CHASTAIN: I believe further deliberations
could result in a fair verdict, veah.

THE COURT: ©Okay. Then I'm gonna ask you, you
deliberated, you know, one day, I'm gonna ask you to continue
deliberations. There may be about a five minute break until
you do that, we have to discuss one or two more little things
but we will have you back in deliberations by between five
after 10:00 and ten after 10:00,.

As T told you before, five minutes, five hours; five
days, it’s in your hands. Whenever you feel you can reach a
fair verdict fine. If you can’t reach a fair verdict, fine.
There’'s not pressure either way.

put ‘em in the jury deliberation room because they
can get started soon that way.

THE BAILIFF: Yes, sir.

THE COURT: Thank you.

{Jury retired to commence further deliberationa}

THE COURT: Okay. Last -- what?

(Off-record colloguy)

MR. SCISCENTO: I’'ve provided the State with a copy
of -~ -

THE COURT: All right. That's the last thing before

we start them deliberating again. What’s the parties’

IV-65
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position on an Allen charge?

MR. SCISCENTO: I provided the State with a copy of
the Wilking case and that is the language I think that they

have to follow. Although we do oppose an Allen charge and we

probably would oppose it at any time. I think wmore needs to

be put in, but at this time we would oppose an Allen charge.

THE COURT: Well, I have no particular inclination
to give it.

MR. GUYMON: We also oppose it.

THE COURT: Unless you folks want to urge it, fine.

MR. GUYMON: I can tell the Court though doesn’'t --

THE COURT: We're all in agreement.

MR. GUYMON: Okay. Then I won’t tell the Court
anything more.

THE COURT: But tell me for future reference, what
did you guys develop in termg of -- because we're going to do
everything on the record for now ‘til we get a verdict. What
have you believed -- what do you believe you’'ve learned as to
the propriety of a dynamite or Allen charge at any point?

MR. GUYMON: Judge, I will tell you that in doing a
lot of research in capital cases Allen charges have been

discouraged. Never has an Allen charge been given in the

State of Nevada during a penalty phase, so I turned to other
jurisdictions, both Ninth Circuit, Fourth Circuit and the

likes, as well as Supreme Court cases, and it seems to me that

IV-66

Page: 39893




10

11l

12

13

14

15

16

17

18

i)

20

21

22

23

24

25

( @ . |

the totality of them is thie, that an Allen charge begins Lo

very coercive on a jury because what a judge ig saying is go,
go, go, charge, you know, chaxrge, charge, charge, fight,
fight, fight; and my concern even heightens when we've now
told ‘em never must they impose death; that we’re saying keep
going, keep going, keep going and the coercive nature then, I
think, heightens and I become increasingly concerned because
of the cases.

I can tell the Court that there are cases in pénalty
phase where an Allen charge has been given and it’s been
upheld, but I can also tell you that there --

THE COURT: In Nevada?

MR. GUYMON: Never.

THE COURT: No.

MR. GUYMON: Never. And I can also tell you there's
a number of jurisdictions who have discouraged it gstrongly and
in fact sald it was reversible error,

THE COURT: Yeah, I didn‘t -- as I said, I usuélly
have the Allen charge on my desk and give it routinely in
normal cases. I think the preference that has been stated by
Nevada, at least as of 1980, was if you're gonna give an Allen
charge in any case, you give it with the original
instructions, I didn’t even give it with the original
instructions because of that concern in this case. What do

you think you’ve found in the law, Mr. Sciscento or Mr.

IV-67
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Figler?

MR. SCISCENTO: We'll éubmit it, Your Heonox. [
don’'t know what you’re asking. We've provided --

THE COURT: What I’'m asking you is, I indicated to
you that I'd appreciate some agsistance with reference to the
Allen charge. Yesterday, I believe around 3 o’clock, wmy
question is very simple is, do you have anything that might
asgsigt me if this comes up. Not submitted.

MR. FIGLER: No, Judge, there’s nothing --

THE COURT: I'm asking you, did you do any research?

MR. FIGLER: -- there’s nothing further. If an
Allen charges does come forward.

THE COURT: I want to ask you is --

MR. FIGLER: Our research is the same as theirs.

THE COURT: Okay . Thank you.

MR. GUYMON: Judge, being that we all agree, do you
want any of the caseg? 1 didn’'t --

THE COURT: No. WNo, That’s my thinking too.

ATTORNEYS: Thank you, Judge. Thank you, Your
Honor. |

(Court recessed)

THE CQURT: And before we start them deliberating,
let's go back on theﬁ;ecord.

The final issue, which to me is a non-issue, it is

my understanding that, at some point late in the day, the

IV-68
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victim -- some member of the one of the victim's families
found themselves in the jury lounge where this magazine was
sitting. Now, Stony has represented to me they -- they sit in
the jury lounge where they are all assembled and then they
start deliberating, that he didn’t see this, whatever that'’'s
worth, in the morning. To me it‘s a non-issue,

I mean there is (a), no doubt that for the.last aix
months at least, there’s been a pretty raging controversy in
thig country about the propriety of the death penalty if you
have a -- any degree in the news -- of interest in news at
all, you know that the State of Illinois has a moratorium on
the death penalty now and you know that it’s an issue in the
presidential campaign with Bush. And you know that there’s
been daily newspaper articles for the last week, not
concerning Mr., White, but concerning the death penalty
practice in Nevada and if people are exposed to this it has
nothing to do with this case particularly, of course. In
part, because the major emphasis is cases can be a bad result
because they didn’t use DNA evidence. We had, at least
according to the State positive DNA evidence in this case, to
me it’s a non-issue. Doeg anybody wish to pursue it?

MR. DASKAS: No, dJudge.

MR. FIGLER: No, Judge, I mean I'm curious as to why
a victim’s family member would be in the jurxy lounge, bu;.

THE CQURT; Well, I would say Mr. Figler, because if

IV-635
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you've been around this courthouse longer,'you would form the
perception that his courthcuse has many problems with it, One
of them is that there’s no real segregation of the jurors,
from the witnegses, from the family members, from the lawyers
and in the new courthouse it’s gonna be remedied. But that is
a problem. People are free, thinking that they are taxpayers
to wander almest anywhere in this building.

They should be deliberating.

(Court recessed at 10:10 a.m., until 131:35 a.m.)
(Jury is not present)

THE COURT: All right. As you know, we have a note
-~ well, we have two.

"We find ourselves gtalemated. There does not
appear to be any possibility of movement by either side. "
That came out about 11:00 o'clock.

And about the same time we get from Juror Number 1,
Kathleen Bruce, "I have an incident that occurred last wéek
that I need to bring to your attention as socon as possible."
I have no idea what_Kathleen Bruce, it’s signed Juror Number
1, wants to tell us, but I would assume, as long as we're
doing everything on the record, I'm -- I have the feeling it’'s
nothing that's going to in any way impact on this, but I
gather we should hear from her before we hear from the othexs.
Don’t you think?

MR. GUYMON: I would think that‘'d be appropriate,
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Judge. If it’s a disclosure she feels like she needs to make.
THE COURT: Yeah. Now, if we go into chambers with

that one microphone, Debbie, is it a big hassle to record out

here?

COURT RECORDER: No, Judge.

THE COURT: It’s set up right now?

COURT RECORDER: I believe so. I need to check it,
though.

THE COURT: Go check it.

{(0ff the record)
CQURT RECORDER: All right, Judge.
(Off-record c¢ollogquy)

THE COURT: Would you tell Stony to bring in

Kathleen -- well, somebody’s got to bring her in.

(0Off-record colloguy)

THE COURT: Are we on the record?

COURT RECORDER: Yes, Judge.

THE COURT: Assuming it’s deadlocked, do you guys
have your calendar here? 1I’ve talked to the Supreme Court, we
can set the penalty hearing in front of the three-judge panel
almost any time. You got your calendars here?

MR. SCISCENTO: No --

THE COURT:_ We can also do it at some other time.

MR. SCISCENTO: I -- I don‘t, Your Honor.

MR. GUYMON: We'’re able to do it now, Judge. I
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don’‘t have a calendar with me, but I know ﬁhat ny calendared
events are.

THE COURT: You'd rather have your calendar with
you?

MR. SCISCENTO: Well, yeah, and seeing that -- I
want to know what -- it’s going to take about two days, so,
yeah, I need to know what I have coming up, and --

THE COURT: Well, I assume it‘s gonna take a little
lOnger.than two days, because the other judges have to be made
familiar with certain things.

MR. SCISCENTQ: Well, I meant the hearing itself.

MR, FIGLER: Aand we’ll probably have a gequence of
motions prior to that time, too.

THE COURT: That golng to be based on authorities,
or rhetoric alone? '

MR. FIGLER: T think it’'ll be points and
authorities.

THE COURT: Excellent.

(Juror Number 1, Kathleen Bruce, is present)

THE COURT: Hi, ma‘'am, how are you?

JUROR BRUCE: Hi. Okay. Verxy nervous,

THE COURT: Don‘t be nervous, this is no big deal.

JUROR BRUCE: Okay.

THE COURT: We're going to get everybody in in.a few

minutes and discuss the note about the deadlock, but before we
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do that, logically we might as well take uﬁ whatever you have
to tell us. And I'm in receipt of a note that’s signed by you
-~ you are Kathleen Bruce? |

JUROR BRUCE: Right.

THE COURT: It says, "I have an incident that
occurred last week that I need to bring to your attention as
soon as possible." So we’ve c¢leared the courtroom, there’s no
one else around, the cameras are off. Don’t worry about it,
just tell us what you felt you have to tell us.

JUROR BRUCE: Okay. A week ago last Wednesday when
we all were dismissed, we all left for the evening, we went to
the normal parking garage. Most of the group went to the
first elevator; my car was on the other side, so I went to the
other elevator. I was standing there, didn‘t realize somebody
was standing behind me. I got'startled, I turned around, it
was Tim, Juror Number 7. I said, oh, you scared me. He says,
oh, I -~ he sa?s, I sneak up on people a lot, and he laughed.

Okay. We were waiting for the elevator to come down
from the roof, we were talking a little bit., It finally came
down to the first floor, everybody got out of the elevator
except one African -- African-American man; he had some kind
of a bag with him. It was the day of the duffel bag and the
guns and everything, so it kind of startled me at first, that
he was on the elevator, did not get off at 1, But I thought

for a second, Tim's hexe, okay, I'll get in -- I'll get in the
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At that point I asked -- I pushed number 3, for the
third floor, I asked Tim what f£loor he was on. He said, I'm
on 3. I said, oh, you‘re on 3, too. And he said, yeah. And
I said, okay.

| Well, it got to 3, I got off. My car was right in

the handicapped gpot right there. He didn’t get off, he
stayed on the elevator. I was rifling around in my purse for
stuff, I called my husband to let him know I was coming home.
About a minute later the elevator copened again, and he got
off.

I don’'t know, it just was very odd --

THE COURT: Okay. |

JUROR BRUCE: -- that he said he was on 3 and then
he stayed on the elevator with the other gentleman and then
got off on 3 later.

THE COURT: Okay. Thank you very much. We’ll see
you in a winute or two.

JUROR BRUCE: Okay.

THE COURT: Matter of fact, just stay there in your
seat. And just --

JUROR BRUCE: Oh, okay.

THE COURT:.. -- bring the other jurors in.

(Off-record colloguy)

MR. SCISCENTO: Don’t we have another note?
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THE COURT: What?

MR. SCISCENTO: No -- we have another note.

THE COURT: Yeah. That doesn’t have to be done in
closed, does it? You want it done in cloged?

Hold on one second.

MR. SCISCENTO: VYeah. Yeah, we've got him here, if
we can just bring him ip, it’11 be quick, Your Honor.

THE COURT: Okay. Let’s leave the public out. Just
bring the jury in.

{Jury is present)

THE COURT: Okay. Mr. Young, we’ve got a note that
came out about 11:00 o’clock signed by you on today’s date.
"We find ourselves stalemated. There does not appear to be
any possibility of movement by either gide." 1Is that what you
wrote?

JUROR YOUNG: That'‘s correct.

THE COURT: Generally, folks, is there anyone that
disagrees with that conclusion?

No affirmative response.

MR. FIGLER: Well, there was, Judge.

THE COURT: Was there? Where?

JUROR CHASTAIN: KXind of. But, I mean, it seems
like the majority there, they -~

THE COURT: Well, let’s not get into splits or

anything like that. But you are the one person who believes
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that maybe further discussion might move things along?

JUROR CHASTAIN: So -- I don’t -- I don't see
anything by tomorrow, but I would -- maybe I would think maybe
two, three weeks down the line, possibly, but I think that
right now as it stands --

THE COURT: But you don’t think --

JUROR CHASTAIN: I believe in the --

THE COURT: Without --

JUROR CHASTAIN: -- in the judicial system. I
think --

THE COURT: Okay. But without maybe ancther tén,
fifteen days of deliberation, you don’t think --

JUROR CHASTAIN: No.

THE COURT: -- in the foreseeable future?

JUROR CHASTAIN: But I think if you worked at it, I
think anybody can come to a conclusion down on the end.

THE COURT: Okay. And, of course, as I've already
indicated to you, I cannot give you any more evidence, we
can’t reopen these proceedings and give you anything more.

But let me ask you this. We’ve given you thesé
instructions that you’'ve been working with the last few days,
is there anybody that believes that maybe if we gave you an
additional instructigp of law or some clarification of law,
that this would assist you?

JUROR: No, sir.
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THE COURT: Is there anybody that balieves that?

Is there any additional questions that any of you
would suggest?

MR. DASKAS: ©No, Judge.

THE COURT: All right. We’ll get right back to you
in about five minuces, folks, if you'd just go back to the
jury deliberation room. We just have to have a little
discussion, we’ll be right back with you; it won’l be five
minutes.

{(Jury recessed)

THE COURT: Okay. They have handed the verdicts
back, by the way. And it’s apparent they have reached the
point where they have checked certain aggravators and certain
mitigators. But -- so they’re in one of the rooms, but it
doesn’t appear from my impression that they are able to make a
final decision,

Is that your feeling, State?

MR. DASKAS: That ig, Judge.

THE COURT: And tc me, the fact that one juror says
if they deliberated several more weeks he’s hopeful that any
group could reach a decision doesn’t meaningfully detract me
from the conclusion that it’s a hung jury.

What’'s the.defense’s feeling?

MR, FIGLER: I'd like to address it first. From the

tone of the very first note from this foreperson, and then the
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second note where he misstated the juror’s‘position and then
also declared that they were at a deadlock when they weren’t
at a deadlock, what they were really --

THE CQURT: But in terms of a deadlock, my
obgervation was, the only person this morning who really was
of a mind that they were possibly going‘to gain by more
discussion was the same Juror Number 12 who indicated just a
few minutes ago that maybe several weeks more would help; in
fact, they were out forty-five minutes before they were
deadlocked after the first one.

MR. FIGLER: Your Honor, I disagree, I think I noted
at least a half a dozen heads nodding, the one next to that
juror, a couple in the back row with regard to the fact that
they can continue, including the juror in 10, 11, 12 --

THE COURT: Okay.

MR. FIGLER: -- some people in the back.

THE COURT: TIf there was one or there wasg twelve,
Mr. Figler, forty-five minutes later they sent the deadléck
note. So what is this --

MR, FIGLER: Well, at any rate, what I --

THE COURT: -- what is this leading to?

MR. FIGLER: The defense’'s position is that the jury
clearly isn’‘t takingﬁpo heart the Bennett instruction in this
particular case where they don’'t have to reach the death

penalty. If one individual has decided that he’s not gonna do
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it, they need to know that they can consider life without and
life with, and that they can’t consider the death penalty at

that point. I think we just need to reiterate to them the

Bennett instruction at this time, and then see if that allows

them to continue their deliberations. Because if they’re
gtuck --

THE COURT: 8o you would read them --

MR. FIGLER: 'The Bennett --

THE COURT: -- number 7(b) again --

MR. FIGLER: That’s correct.

THE COURT: -~ and without any kind of dynamite
charge, just say, let me read you instruction 7 (b) again, and
although you haven’t requested any clarification on the
instructions, and when you‘ve all unanimously said thabt no
clarification of the law would make any difference, your
suggestion is, I should single out the instxuction most
favorable to the defendant and read that to them without
further instruction, then send them back --

MR. FIGLER: T --

THE COQURT: -- for some more dellberations.

MR. FIGLER: I think they’re asking for additional
instructions. I just think that -- that that response --

THE COQURT:.. No, I'm saying that'’s your procedural
guggestion.

MR. FIGLER: Well, that -- their response. If you
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want to impose this -- and couch it in somé type of Allen
terms, fine. But I think that it’s really clear from this
jury that they’re not following this law. That if one person,
for whatever reassgon, and we think he’s following the law,
doesn’t want to impose death, that they can consider these
other penalties before they declare themselves to be
deadlocked. And that is the law, so I'm just asking them to
be informed about the law in this particular case.

THE COURT: They’ve been --

MR. FIGLER: They’ve only been deliberating a grand
total of six hours now.

THE COURT: I haven’t personally, I know your office
hag, and Mr. Kohn, this year seen longer deliberations. This
is, by about twice, longer than the deliberations in any ofl
the death cases I've observed in the last ten years. So my
experience isn’‘t the same as your experience. This is, éo me,
a long period of deliberation, given my experience.

My perception of it really is, not that they

misconceive probably the Beppett instruction, but that the

majority of them feel one way about this case, and probably

we’'ll find out a minority view it another way. But I'm

certainly not going to do what you say.
anything else to come before the Court?
MR, DASKAS: No, Judge.

MR. SCISCENTO: Court'’'s indulgence.
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THE COURT: Defense?

MR. SCISCENTO: The Court's indulgence for one
moment .

Your Honor, at this time, in light of what was said
by Juror Number 6, I think it’s proper at this time that we
state -- or that the Court entertain a motion for a mistrial.
My understanding is that what the juror had said is when --

THE COURT: Jurorxr Number 6. Now why is --

MR. SCISCENTQO: I believe it was --

MR. FIGLER: Number 1.

MR, SCISCENTO: No, I'm gorry, Number 1.

THE COURT: Okay.

{O0ff -record colloquy)

THE COURT: You can step up, boss, and just speak
for yourself.

MR. SCISCENTO: Your Honor, I‘ve got five chiefs and
no Indians, so basically what I'm saying is --

THE COURT: Well, there’s the chief, he wants to
gspeak --

MR. SCISCENTO: All right.

THE COURT: -- I mean, he's --

MR. SCISCENTO: I know. We're just moving for a
migtrial of this basqd on the conversation and the statements
made by the jurors.

MR. FIGLER: No, Your Honor, that’s not correct.
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Can we pleasge just take a couple --

THE COURT: Why don’t you all huddle and come up
with a spokesperson.

MR. KOHN: May we have a recess, Your Honor?

THE COURT: What?

MR. KOHN: Can we have a recess?

THE COURT: No.

{0Off-record counsel colloquy)
(Off the record)
{(Off-record colloguy)}

THE COURT: Okay. I8 there any further record you'd
like to make?

MR. FIGLER: No, Your Honor, that was not a motion
for mistrial on our part. We’d submit based on the recofd
previously made now.

THE CQURT: Wait a minute,

MR. FIGLER: That they should continue.

THE COURT: Wait a minute, wait a minute.

MR. FIGLER: We are not moving for a mistrial.

THE COURT: I heard it --

MR. SCISCENTO: We withdraw the mistrial --

THE COURT: Oh, I see. Okay. Certainly you may
withdraw it. .

MR. FIGLER: We are not --

THE COURT: I just didn’‘t think --
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MR. FIGLER: -- I want to make it very clear for the

record --

MR. SCISCENTO: We withdraw that wmotion.

THE

I thought I had heard

MR. FIGLER:

completely --
THE
MR,

it.
THE
MR,
THE
MR.
THE
MR.
THE
MR,
THE

MR.

this' jury be allowed to continue to deliberate, that either

the Bennett instruction, or a hybrid of Bennett with part of

COURT:

COURT:

FIGLER:

COURT:

FIGLER:

COURT:

FIGLER:

COURT:

FIGLER:

COURT:

FIGLER:

COURT:

FIGLER:

-~ even at my advanced age that I had
it, so.

If it was said, it’s been withdrawn

I underatand that now.

-- before any discussion or argument

I see.

We ask that the jury be --
Now that’s not one of those bells --
-~ reguired to --

-- that can’t be unrung that --
You’re the Judge --

-~ Mr. Sciscento --

-~ you can do that.

-- raferred to before.

on

That’'s correct. We would request that

the Allen be read to_this jury, because they haven’t fully

deliberated yet and they aren’t following the law pursuaﬁt to

the guestions that have been asked of the -- of the -- of the
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jury at this point.

THE COURT: Well, you’ve made your record, and it
actually appears to me to be more than frivolous, but that’s
not for me to decide.

I'm going to declare --

MR. FIGLER: Does that mean it’s better than
frivolous?

THE COURT: No, no, that means it’s very frivolous,
extraordinarily frivolous.

Let’'s get the jury back in, and the public is
welcome, and we will declare a mistrial.

Now, I am actually available next week for -- Qe’re'
still on the record -- for the penalty hearing. Would you
wish some time to address some motions to the Court that that
schedule would not accommodate, Mr. Figler?

MR. FIGLER: Yes, Your Honor.

THE COURT: BAnd they will be both points and
authorities, plural in both cases?

MR. FIGLER: Yes, Your Honor.

THE COURT: Excellent.

(Off—récord colloquy)

THE BAILIFF: Let ’‘em in?

COUNSEL: Qff the record?

THE COURT: No. No.

MR. GUYMON: How -- Judge, how goon will we bhe 'able
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to set a schedule for when we can in fact hear this? In other
words, can we bring the parties togethexr, say on --

THE COURT: Oh, we can put it on like Tuesday, and
we can have gome concrete idea how long they are suggesting
that they need to filé motions. They’ve been through Chree-
judge panels before.

MR. KOHN: And, Your Honor, all I wanted to say was
that the Supreme Court has to be informed that we need a..
three-judge panel, and then what they need to do is, they need
to find two other judges to --

THE.COURT: They‘'ve --

MR. KOHN: -- agsist this Judge.

THE COURT: -- I -- I understand that, Phil, ’cause
1’'ve been involved in this before as well, it just never got
to a three-judge panel. And in the last half hour we’ve been
digcussing with the Supreme Court, and it was based on that
discussion that I'm telling you we could do it very quickly.

MR. KOHN: We just needed to know that,

THE COURT: What?

MR. KOHN: We just needed to know that.

MR. FIGLER: Are the verdicts to be made court
exhibits?

THE COURT: They’'1ll be here.

MR. DASKAS: How long do you need for your motion

argument?
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MR. FIGLER: You know, Your Honor, I do have aﬁ
extraordinarily important hearing at the end of this month in
Conan Pope, which is another high profile case, in which I
have to -

THE COURT: Is it high profile that makes it
important to you, Mr. Figler -~

MR, FIGLER: Well, no, Your Honor --

THE COURT: -- or 1s it the client?

MR. FIGLER: -- there’s so much attention on it,
it’s so contentious that it's made it a high profile casé.
and as such, it deserves our full attention --

THE COURT: Now, you see, to me --

MR. FIGLER: -- ag every one of our cases do.

THE COURT: -- Mr. Figler, “high profile" doesn’t
mean it merits any more attention.

MR. FIGLER: There‘s a lot more pressure on us --

THE COURT: -- than anything else.

MR. FIGLER: -- Your Honor,.

THE COURT: But I'm not sure that that‘s my
obgervation of your value system.

MR. FIGLER: Well, Your Honor, in addition, we have
been inundated with very lengthy responses with regard to our
motions that are curxently pending, and that hearing is going
to occur on the 26th of this month. Again, I have just done a

number of trials in a row, including this one. I think that
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we're not gonna be able to adequately be able Lo present a
fair defense for John White in this particular case until
probably September. I have another death penalty case in
August --

THE COURT: Well --

MR. FIGLER: -- Shanley --
THE CQURT: -- it seems --
MR. FIGLER: -- and it’s going in £ront of

Department XV.

THE COURT: We’ll take it up on Tuesday, Mr. Figler,
but it seems -- and the Court’s calendar is rather crowded.

Tt seems to me that, leaving aside your legal motions, you’ll
be doing exactly the same thing at the penalty hearing that
you’ve already been through in the last two days.

MR. FIGLER: Of course, we have to coordinate all
witnesges again, and --

THE COURT: Yeah, I understand that, Mr. Figler.

MR. FIGLER: -- it’s not an easy task, Judge. It
ian’t.

THE COURT: And, of course, you are the -- altﬁough
it has not been always apparent, because of your zest and
eagerness, you are only -- and I don't mean that in a
demeaning sense, second chair here. WMr. Sciscento is the lead
counsel.

MR. FIGLER: Well, that might flip now that I'm 250

Iv-87

Page: 4014




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

S -

cqualified, Judge.

THE COURT: I see. And maybe -- maybe pigs will
fly, or Mr. Kohn will come in and be lead coungel himself in
this case.

MR. FIGLER: Perhaps, Judge.

THE COURT: Either of those.

Is -- we‘re ready, yeah. Let people in, and let'’'s
let '‘em know we're ready for the jury. '

By the way, the jury has indicated that they do not
wish to go out front and be talking to those folké, but that
if counsel wishes to talk to them back in the jury room, I

don’t know that they are hearing this, but you're welcome to

do so --

MR. GUYMON: Thank you, Judge.

MR. DASKAS: Thank you, Judge.

THE COURT: -- according to the jury.

MR. GQUYMON: That’s helpful to us. We appreciate --

MR. SCISCENTO: That's great, Judge.

MR. GUYMON: We appreciate that admonighment.

(of f-record colloguy, pause in the proceeding)
(Jury is present)

THE COURT: All right, folke, we have decided, after

you left, that -- or I have decided, seeing as the decisions,

technically, are always mine, I guess, that we’re going to

release you and accept the fact that you are hung and unable
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to reach a verdict.

I want to thank you for being with us during bothn
phases of this trial and giving things your best effort. IE
anybody thinks these things are fun, they’re crazy. 1It’s a
very, very hard process to deal with, the facts are difficult
to deal with, the stakes are high, obviously, emotionally, and
in reality to everybody. And you’ve done a tough thing.

T personaliy would be lying to you if I told you
that I hadn’'t wished you’d reach a verdict, because in this
state now we go Lo a three-judge panel, and myself and two
other judges will have the decision that you deadlocked on.
and it’s a big decision, as you know.

So I thank you on behalf of everybody in this yoom,
and the people who are the ones who sign those minuscule jury
checka, the State of Nevada and the County of Clark thank you
very much,

I understand that you want to, if you do -- and you
-- as I've told you before, you don’t have to discuss, aﬁy of
you, your verdict with anyone. It’s been indicated, atrleast
informally, that you wouldn’t mind perhaps spending a few
minutes talking with counsel here, who of course gtill have to
go on with this case. And if you wanted to do that, you'll do
that in an area where the public, the media and people like
that won’t be involved. So Stony will probably take you back

there for a few minutes, we have one more little thing to do
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outside your presence.

Thank you again. And you are excused.

We’'ll be in recess -- we’ll be in session briefly
outside your presence.

(Jury excused)

THE COURT: Let me just throw out some dates that
look like -- that you can check before Tuesday, seem to work,
Sometime during the week of July 24th works for the Court’s
calendar. Parts of, enough to accommodate probabkly three
days, which I estimate this’ll probably go, because you’'re
gonna need two days plus enough from the guilt phase to
familiarize the three-judge panel with the facts underlying
the case. Part of the week of August the 7th, part of the
week of August the 14th, and if we get into September it would
probably have to be towards the end of September. I don't
know if anybody really has an appetite to try this during the
week of August l1l4th.

All right, we'll see you Tuesday morning at 9:00
o’clock to advance the question of when we’re gonna have the
three-judge panel.

MR. DASKAS: Thanks, Judge.

PROCEEDING CONCLUDED AT 12:02 P.M.

ok ok ok h ok ok X k ok Kk
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SR IS SEPYRIEE L R

MOTION FOR IMPOSITION OF LIFE WITHOUT_

THE POSSIBILITY OF PAROLE SENTENCE: OR, IN T E ALTERNATIVE,

NVIOTION TO EMPANEL JURY FOR SENTENCING MEARING AND/OR FOR
DISCLOSURE OF EVIDENCE MATERIAL TO CONSTITUTIONALITY

OF THREE JUDGE PANEL PROCEDURE
COMES NOW, the Defendant Donte Johnson, by and through his attorneys of

record, PHILIP J. KOHN, Special Public Defender, JOSEPH S. SCISCENTO, Deputy Special
Public Defender and DAYVID J. FIGLER, Deputy Special Public Defender and hereby
submits his Motion for Imposition of Life Without the Possibility of Parole Sentence; Or,
in the Alternative, Motion to Empanel Jury for Sentencing Hearing And/or for Disclosure
of Evidence Material to Constitutionality of Three Judge Panel Procedure. This Motion is

based upon the entira file in this matter and upon the attached memorandum of points and
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authorities as well as U.S. Const. Amends. 5, 6, 8, 14; Nev. Const, Art. 1 §5 6, 8.

Dated this /{7 day of July, 2000.
Respectfully submitted,

e,
g

e Bar No, 004264  ~~._
9 South Third Street =
P. O. Box 562316

Las Vegas, NV 891565

{702) 455-6265

Attorneys for Defendant

11 NOTICE OF MOTION
121 TO: STATE OF NEVADA, Plaintiff; and

13|l TO: STEWART L. BELL, District Attorney, Attorney for Plaintiff

14 YOU WILL PLEASE TAKE NOTICE that the undersigned will bring on the above and
15 || foregoing Mation for Imposition of Life Without the Possibility of Parole Sentence; Cr, in
16|l the Alternative, Motion to Empanst Jury for Sentencing Hearing And/ar for Disclosure of
17 | Evidence Material ta Constitutionality of Three Judge Panel Procedure on the day
18 || of July, 2000 at the hour of Q jﬂAM., in Department No. V of the above-entitied
19 || Court, or as soon thereafter as counsel may be heard.

20 DATED this _/¢  day of July, 2000

Respectfully submitted,

22
23
24 T
25 -
P. O. Box 562316
26 Las Vegas, NV 89165
{702) 455-6265
27 Attorneys for Defendant
28
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POINTS AND AUTHORITIES
SYNOPSIS OF ARGUMENTS

1. The recent United States Supreme Court case of Apprendi v. New Jersey {2000
WL 807189) renders unconstitutional all sentencing schemes where the legislature has
vitiated the irrevokable responsibility of a jury to find or utilize the percipient slements
necessary to impose a maximum sentence after conviction on the underlying offense.

2. The lack of any statutory or common law procedures for the three-judge panel
creates a jurisdictional ambiguity that renders the sentencing body powerless to perform
the sentencing functions; the absence of true random appointment of the two additional
District Court judges renders the appointment process unconstitutional.

3. The oath to follow the law does not encompass the personal hias and feelings
that are paramount to establishing a trier of fact in accordance with the standards
mandated by Morgan v. lllinois.

4. The duty to have a “reasoned moral response” as a guidepost for sentencing is
violated by the Nevada three-judge panel scheme rendering it unconstitutionai.

STATEMENT OF CASE

_ Defendant client was found guilty of murder by a jury on June 9, 2000. The state
is seeking the death penalty against the defendant. After the penalty hearing, the jury
was unable to agree on a sentence and this court has requested that the Supreme Court
appoint a three-judge panel to impose sentence. NRS 175.666. Defondant client
submits that imposition of a sentence by a three-judge panel would deprive him of equal
protection, due process, effective assistance of counsel and a reliable sentence under the
state and federal constitutions. Accordingly, defendant submits that this court should
impose a santence of life in prison without the possibility of parole.

In the alternative, defendant requests that this Court empanel a jury to hear the
penalty proceedings in defendant’s case. Finally, defendant submits that disclosure and
discovery proceedings must be conducted in order to ensure that the panel satisfies

constitutional standards of impartiality.
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LEGAL ARGUMENT
1. The Three-Judge Panel Procedura_For Imposing A_Sentence Of Death ls
Unconstitutional Under The Due Process Guarantee Of The Federal Constltution
pursuant to new precedent set forth by the United States Supremse Court.

The three-judge panel procadure prescribed by Nev. Rev. Stat. & 175.566({1) cannot

be followed in this case because it viclates the due process clause of the Fourteenth

Amendment to the United States Constitution. In Apprendi v. New Jersey, __ U.S,

2000 WL 807189 {June 26, 2000) {a copy of which is attached), the United States
Supreme Court unequivocally held: "Other than the fact of a priot conviction, any fact that
increases the penalty for a crime beyond the prescribed statutory maximum must be
submitted to a jury and proven beyond a reasonable doubt.” Id. at *13. Citing its
previous decision in Jones v. United States, 526 U.S. 227 (1999), the Court held:

With that exception [of the fact of a prior conviction],
we endorse the statement of the rule set forth in the
concurring opinions in that case: “[ilt is unconstitutional for a
legislature to remove from the jury the assessment of facts
that increase the praescribed range of penaities to which a
criminal defendant is exposed. It is equally clear that such
facts must be established by proof beyond a reasonable
doubt.” 526 U.S. at 262-253, 119 S.Ct. 1215 (opinion of
STEVENS, J.}; ses also id., at 263, 119 S.Ct. 1215 (opinion of
SCALIA, J.).

id. {footnote omitted).
The concurring opinions of the Court's most conservative justices ware equally
unequivocal:

What ultimately demolishes the case for the dissenters
is that they are unable to say what the right to trial by jury
does guarantee if, as they assert, it doses not guarantee - -
what it has been assumad to guarantee throughout our history
- - the_right to have a jury determine those facts that determine
the maximum sentence the law allows.

[Tlhe guarantee that “liln all criminal prosecutions, the
accused shall snjoy the right to ... trial, by an impartial jury”
has no intelligible content uniess it means that all the facts
which must axist In order to subject the defendant to a legally
prescribed punishment must be found by the jury.

\d. at *17 (Scalia, J., concurring) (emphasis supplied).

4
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ln order for an accusation of a crime (whether by
indictment or some othar farm) to be proper under the common
law, and thus proper under the codification of the common-law
rights in the Fifth and Sixth Amendments, it must allege all
slements of that crime; likewise, in order for a jury tria of a .
crime to be proper, alt elements of the crime must be proved to
the jury.

[A] "crime” includes every fact that is by law a basis for
imposing or increasing punishment {In contrast with a fact that
mitigates punishment). Thus, if the lagislature defines some
core crime and then provides for increasing the punishment of
that crime upon a finding of some aggravating fact - - of
whatever sort, including the fact of a prior conviction - - the
core crime and the aggravating fact together constitute an
aggravated crime, just as much as grand larceny is an
aggravated form of petit larceny. The aggravating fact is an
slement of the aggravated crime. Similarly, if the legislaturs,
rather than creating grades of crime, has provided for setting
the punishment of a crime based on some fact - - such as a
fine that is proportional to the value of stolen goods - - that
fact is also an element. No multi-factor parsing of statutes, of
the sort that we have attempted since McMillan [v.
Pennsylvania, 477 U.S. 79 (1986}}, is necessary. One need
only look to the kind, degree, or range of punishment to which
the prosecution is by law entitled for a given sot of facts. Each
fact necessary for that entitlement is an element.

Id. at *18-19 (Thomas, J., concurring).

Under this analysis, there can be no doubt that the aggravating circumstances
prescribed by Nev. Rev. Stat. § 200.033 are “alements” of capital murder. Nev. Rev.
Stat, § 200.030 defines the degrees of murder and prescribes the maximum punishments

allowsd.! First degree murder is punishable by various terms of imprisonment, §

' Nev. Rev. Stat. § 200.030(4) provides:
. A person convicted of murder of the first degree Is guilty of a category A
felony and shall be punished:

{a) By death, only if one or more aggravating circumstancas are found and
any mitigating circumstance or circumstances which are found do not outweigh the
aggravating circumstance or circumstances; or

{b) By imprisonmént in the state prison;

{1) For life without the possibility of parole;
(2) For life with the possibility of parole, with eligibility for parole
baginning when a maximum of 20 years has been sarved; or
{3) For a definite term of 50 years, with eligibility for parole beginning
when a minimum of 20 years has been served.
A determination of whether aggravating circumstances exist is not necessary to fix

5
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200.030{4)(b}, but it is punishable by death “only if one or more aggravating
circumstances are found and any mitigating circumstance or circumstances which are
found do not outweigh the aggravating circumstance or circumstances....” 8§
200.030(4}{a) (emphasis supplle.d). The crucial role of aggravating circumstances as
alements of capital-eligible first degree murder is further demonstrated by the last
sentence of § 200.030(4): “A determination of whether aggravating circumstances exist
is not necassary to fix the penalty at imprisonment for life with or without the possibility
of parole.” -
Thus under state law both the existence of aggravating factors, and the
determination that the aggravating factors are not outweighed by the mitigating factors,
are necessary elements of death eligibility and are necessary to increase the maximum
punishment provided for flrst degree murder from the varlous possible sentences of
imprisonment to death. Under Apprendi, the due process guarantee of the federal
Constitution requires those elemeants to be decided by a jury. Accordingly, the three-judge
panel procedure, which would allow judges to make those findings, is unconstitutional.
The unconstitutionality of the Nevada procedure [s further demonstrated by the
distinction drawn in Apprendi between its holding and the holding in Walton v. Arizona,
497 U.S. 639 (1990). In Apprendi, the Court distinguished Walton, holding that the rule
it announced would not “render invalid state capital sentencing schemes requiring judges,

after a jurv verdict holding & defendant guilty of a capital crime, to find specific

aggravating factors before imposing a sentence of death.” Id. at *16 (citation omitted;

lemphasis added). The court relied on the reasoning in Justice Scalia’s opinion in

Almenda[éz-Torres v. United States, 523 U.S. 224, 257 n. 2 (Scalia, J., dissenting):

*Neither the cases cited, nor an}; other case, permits a judge to
determine the existence of a factor which makes a crime a
capital offense. What the cited cases hold is that, once a jury
has found the defendant guilty of all the elements of an offense
which carries as its maximum penalty the sentence of death,
it may be left to the judge to decide_whether that maximum

the penalty at imprisonment for life with or without the possibility of parole.

6
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penalty, rather than a lesser one, ought to be imposed.... The
person who is charged with actions that expose him to the

death penalty has an absolute entitiement to jury trial on all the

elements of the charge.”
Apprendi at *16 {emphasis supplied). Under the Arizona scheme at issue in Walton, the
statute provides that the maximum penaity for first degrae murder is death. Ariz. Rev.
Stat. § 13-1105(C){“First degree murder is a class 1 felony and is punishable by death
or life imprisonment as provided by § 13-703"); Walton v. Arizona, 497 U.S. at 643.

By contrast, under Nevada law the penalty of death is not the maximum penalty
for first degree murder simpliciter: the statute itself provides that the penalty is not
available for first degree murder unless additional elements - - the existence of aggravating
circumstancas, and the failure of mitigating circumstances to outweigh the aggravating
circumstances - - are found. See Apprendi at *29 (Thomas, J., concurring) (“If a fact is
by law the basis for imposing or increasing punishment - - for establishing or increasing
the prosecution’s entitlement - - it is an element.”} Simply put, a jury’s verdict of first
degree murder under Nevada law is not “a jury verdict holding a defendant guilty of a
capital crime,” id. at *16, because the statute itself provides that the punishment of
death is not avallable simply on the basis of that verdict, but can be imposed "only if”
further findings are made to increase the available maximum punishment.

Under Apprendi, this Court cannot constitutionatly proceed to make the findings in
this case - - the existence of aggravating factors and the failure of mitigating factors to
outwaeigh aggravating factors - - which are necessary to ingrease the maximum
punishment for the offense to a death sentence. Since findings of these elements of
capital murder can constitutionally be made only by a jury, the three-judge panel
procedure allowed by Nev. Rev. Stat. § 175.556({1) cannot be given effect under the due
process clause.

The Nevada Supreme Cgi.lrt's previous decisions uphoiding the three-judge panel
procedure do not control this Court’s resolution of this issue. Those decisions did not

address or resolve the issue decided in Apprendi. See, e.d., Williams v. State, 113 Nev.

7
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1008, 1017-1018 and nn. 5, 6 {1997); Kirksey v. State, 112 Nev. 980, 1001, 923 P.2d
1102 {19986); Paine v. State, 110 Nev, 608, 617 877 P.2d 1025 {1994); Redmen_ v,
State, 108 Nev. 227, 235-236, 828 P.2d 395 (1992). Since the Nevada Supreme
Court's decisions relating to the three-judge panel issue did not address the issue decided
in Apprendi, they do not control this Court’s resolution of the issue here. E.g., Sakamoto
v. Duty Free Shoppers, Lid., 764 F.2d 1285, 1288 (9th Cir. 1985} (decisions not
controlling authority onissues not decided); Veaas Franchise v. Culinary Workers, 83 Nev.
422, 424, 433 P.2d 263 {1967) {overruling language in previous decision resting upon
“false premise”); Jackson v. Harrls, 64 Nev. 339, 183 P.2d 161 {1947} {(cases not
authority on points “that may be found lurking in the record” when issue not placed
before court).?

Further, the major principle relied on in the Nevada Supreme Court’s decision - -
that the faderal constitution does not require capital sentences to be imposed by juries,
see Hill v. State, 102 Nev, 377, 379-380, 724 P.2d 734 {1986) - - does not affect the
issue decided in Apprendi: even if a capital sentence can constitutionally be imposed by

a judge, under Apprendi all of the elements of a capital crime must be decided by a jury.

Since a verdict of guilty of first degree murder does not expose the defendant to the death
sentence without findings of additional qualifying factors, those factors are elements of

the capital crime and must be found by ajury, whatever the ultimate sentencing body may

2 Even if those decisions wera on point, the doctrine of stare decisis does not apply
when “an intervening Supreme Court decision undermines an existing precedent of the
[court] and both cases are closely on point.” United States v. Lancelloti, 761 F.2d 1363,
1366 {Oth Cir. 1985); accord Spinelli y. Gaughan, 12 F.3d 863, 865 n. 1 {(9th Cir. 1993);
Leggett v. Badger, 798 F.2d 1387, 1389, 1390 {11th Cir. 1988) (district court correctly
declined to follow mandate of court of appeals in light of intervening Supreme Court
authority). See also Litteral v, State, 97 Nev. 503, 505-508, 634 P.2d 1226 {1981)
{upholding district court’s refusal to instruct on specific intent alement of robbery based
on language of statute, despiteé Supreme Court decisions requiring instructlon on that
alement, and disapproving prior decisions). “In such a case, to continue to follow the
earlier case blindly until it is formally overruled is to apply the dead, not the living, law.”

orris v. United States, 677 F.2d 899, 904 (9th Cir. 1982) {per Posner, J.) The
intervening Supreme Court decision in Apprendi, which the Nevada Supreme Court has
not yet addressed, prescribes the analysis that this Court must conduct under the
Fourtesnth Amendment.

8
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2 Finally, however the Nevada Supreme Court might reso'lve the issue presented here,
3 || this Court is bound to follow Apprendi under the supremacy clause of the United States
4 || Constitution:
5 This Constitution, and the Laws of the United States
which shall be made in Pursuance thereof; and all Treaties
6 made, or which shall be made, under the Authority of the
United States, shall be the suprems Law of the Land; and the
7 Judges in every State shall be bound thereby, any Thing in the
Constitution or Laws of any State to the Contrary
B8 notwithstanding.
9l U.S. Const. Art. VI; Powell v. Nevada, 511 U.S. 79 (1994 (state court cannot refuse to
10 || apply federal constitutional retroactivity doctrine); Nev. Const. Art. 1 § 2.
11 Because the three-judge panel cannot constitutionally make the findings of elements
12 || necessary to Impose a death sentence, this Court should proceeci to impose sentence.
13 || See Nev. Rev. Stats. § 176.5656(2) {“In a case In which the death penalty is not sought,
14|l if a jury is unable to reach a unanimous verdict upon the sentence to be imposed, the trial
16 || judge shall impose the sentence.”}; cf. 1977, Nev. Stats. Ch. 685 {"If the punishment of
18 || death is held to be unconstitutional by the court of last resort, the substituted punishment
17 || shall be impfisonment in the state prison for life without possibility of parole.”} This Court
18 [ cannot induce the waste of judicial resources that would result from holding a full
19 || sentencing proceeding before three district judges, when any findings as to the elements
20 | making the offense capital - eligible wlii necessarily be void under Apprendi.
21 The Statute therefora provides that the default after a directive of
22 unconstitptionality must and can only be a sentence of life without the possibility of
23 | parole. |
24| 2. The Three-Judge Jury Sentencing Procedure Is too ambiguous
25 The Nevada capital séntencing scheme contains unique provisions allowing
26 || imposition of sentence by a panel of three district court judges in situations where the jury
27
28
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has been unable to reach a unanimous decision as to the sentence to be imposed® or
where the first degree murder conviction is based upon a guilty plea.* Although the
statutory scheme refers to this sentencing body as a "panel" of judges, it functions in the

same way as a jury: it is required to make the same findings to support the sentence as

a jury;® and the statutory scheme does not suggest that the procedure for reaching the

? NRS 175.5586 provides:

"If a jury is unable to reach a unanimous verdict upon the sentence to be
imposed, the supreme court shall appoint two district judges from judicial
districts other than the district in which the plea is made, who shall with the
district judge who conducted the trial, or his successor in office, conduct the
required penalty hearing to determine the presence of aggravating and
mitigating circumstances, and give sentence accordingly. A sentence of
death may be given only by unanimous vote of the three judges, but any
other sentence may be given by the vote of a majority."”

* NRS 175.658 provides:

"When any person is convicted of murder of the first degree upon a plea of
guilty or a trial without a jury and the death penalty is sought, the supreme
court shall appoint two district judges from judicial districts other than the
district in which the plea is mads, who shall with the distrlct judge betore
whom the plea is made, or his success or in office, conduct the required
penalty hearing to determine the prasence of aggravating and mitigating
circumstances, and give sentence accordingly. A sentsnce of death may be
given only by unanimous vote of the three judges, but any other sentence
may be given by the vote of a majority.”

8 NRS 175.554 provides, in pertinent part:
"2. The jury, the trial judge or the panel of judges shall determine:

{a) Whether an aggravating circumstance of circumstances are found to
exist; '

(b} Whether a mitigating circurnstance or circumstances are found to exist;
and

(c) ‘Based upon these findings, whether the defendant should be sentenced

o:

(1) Life imprisonment with the possibility of parocle or life imprisonment
without the possibility of parole, in cases in which the death penalty is
sought; or .

(2) Life imprisonment with the possibility of parole, fifs imprisonment
without the possibllity of parole or death, in cases in which the death
penalty is sought.

3. The jury or the panel of judges may impose a sentence of death only if
it finds at least one aggravating circumstance and further finds that there are
no mitigating circumstances sufficient to outweigh the aggravating

10
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ultimate detarmination as to sentence or the substantive considerations applicable to that
determination. |

The praliminary issue in the analysis of the three-judge panel statutes, which the
Nevada Suprems Court has not addressed, is the most basic definitional one: What is a
“three-judge panel"? s it a special court, composed of three judiclal officers exercising
judicial functions? Is it a court composed of a single district judge with the other judges

participating in a non-judicial role? Or is it something else? Neither the statute nor the

0 N & B o WwN

Supremsa Court's decisions addresses this fundamental question; and the only iudlcial
a | decision from any jurisdiction with a remotely comparable statute has held it
1 0 unconstitutional. Beginning the analysis at this basic point makes clear that the statutory
11 | scheme is unconstitutional and that the constitutional difficulties produced by putting this
12 | scheme into practice, see part C, below, arise from this basic unconstitutional confusion.
13 A} Is the Three-Judge Panel a Court?
14 The Nevada Constitution explicitly prescribes the structure of the court system of
15 || the state, and it provides for committing the judicial power to "a Suprems Court, District
16| Court, and Justices of the Peace.” Nev. Const. Art. 6 § 1; Art. 8 §6. The Constitution
17 || does not provide for any kind of hybrid three-judge district court, nor does it delegate to

18 || the legislature the power to establish such courts.® The absence of any constitutional

19

20 circumstance or circumstances found.

21 4. When a jury or a panel of judges imposes a sentence of death, the court
shall enter its finding in the record, or the jury shall render a written verdict

22 signed by the foreman. The finding or verdict must designate the
aggravating circumstance or circumstances sufficient to outwseigh the

23 aggravating circumstance or circumstances found."”

24 & This is in clear contrast to the federal system. The United States Constitution

provides anly for the establishment of the Supreme Court and leaves to the legislative
25 || branch the power to create, and regulate the jurisdiction of, "such inferier courts as the
Congress may from time to time ordain and establish.” U.S. Const. Art, 11 §1; Art. |, §
28| 8. The Nevada Constitution does not delsgate any such power to the lagislature and it

explicitlgg)rovides for the establishment and jurisdiction of the district courts, Nev. Const.
27| Art. 8, 8,9 (delegating to le?islature power to astablish and regulate justices of peace

and municipal courts); Art, 8 § 1 {explicitly allowing legislature power to establish "Courts
28 {| for municipal purposes only in incorporated cities and towns.")
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warrant for establishing a three-judge court of any kind renders the legislative attempt to
greate such a court a nullity. See, e.g., State of Nevada v. 'Hallgglg, 14 Nev. 202, 205-
206 (1879). This fundamental absence of legislative power to create a new, non-
constitutional court was the basis of the decision in People ex rel. Rice v, Cunningham,
61 1ll.2d 353, 336 N.E.2d 1 {1976). Under the law then in effect, 1973 Ill. Rev. Stats.
Ch. 38, { 1005-8-1A, following a conviction of murder with specified aggravating
circumstances, éentence would be impased by a three-judge court composed of the trial
judge and two other trial judges assigned by the chief judge'of the judicial circuit.” The
lllinois Supreme Court held this provision unconstitutional, reasoning as follows:

"The constitution of 1970 ... provides that " [tlhe judicial power is
vested In a Supreme Court, an Appellate Court, and Circuit Courts.’ (Art. VI,
sec. 1.) The present judicial article contains no provision for legislative
creation of new courts. [Citationl. |t is clear, therefare, that the legislature
has no constitutional authority to craate a new court under Article VI of the
1970 Constitution.

While the organization and the number of judges reguired for a
determination of a proceeding in the Supreme Court and in the appellate
court are expressly stated (lll. Const. {1970}, art, VI, secs. 3 and 5), the
present Constitution is silent as to the number of judges required for the
determination of a proceeding in the circuit court. This court, however, has
consistently held that circuit (and superior, as classified under the previous
constitution) court judges occupy independent offices with equal powers and
duties, and that they cannot and do not act jointly or as a group. {Citations]
.... The State has not cited nor has our research disclosed any authority that
the judicial amendment of 1962 or the provisions of the judicial article of the
1970 Constitution were intendsd to contravene the long-standing view that
proceedings in the circuit court are 1o be conducted by one judge.

In the present case the provision of the death penslty statute
providing for the three-judge panel requires that they act coilectively in
determining the existence of any of the enumerated circumstances and in
pronouncing sentence. This is not merely a procedural requirement, but
rather it involves the scope of a circuit judge's jurisdiction. The provision,
therefore, is constitutionally defective because each of the judges
constituting the panel is deprived of the jurisdiction vested in him by the
1970 Constitution."

336 N.E.2d at 5-6. The court fellowed Rice in In re Contest of Ejection for Off,_of Gov.,
93 |II.2d 463, 444 N.E.2d 170, 173-174 (1983}, holding unconstitutional a statute

7 in lllinois, tha courts of general jurisdiction are called circuit courts, analogous to
our district courts.

12
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1 || providing for the submission of elaction contests to a "state election contest panel,”
which was composed of a pane! of three circuit judges exercising the jurisdiction of a
girculit court.®

" The Nevada constitutional scheme is precisely analogous to the Iliinois one. Our
Constitution vests the relevant judicial power in the Supreme Court and the district courts.
Art. 8 § 1. Nothing in the Nevada Constitution remotely suggests a legislative power to
create new courts. In fact, the specific provisions allowing the establishment and
regulation of municipal courts and justice courts, the establishment of family court

divisions of the district courts, and the use of referees by family divisions, Art. 6 §8 1,

[ TN (o BN o < IR R o > B © 1 NP N ¥ N A

8(2), 8, 9, imply the absence of power in the legislature to create other courts, through
11 || application of the rule that the expression of one thing amounts to the axclusion of others.
12 || E.g., Galloway v. Truesdell, 83 Nev. 13, 26, 422 P.2d 237 {1967) (expressio unius est
13 || exclusio alterius applied to jurisdictlonal provisions of constitution).

14 Just as the lllinois court racognized that the circuit judges have "equal powers and
15 || duties," the Nevada Supreme Court has recognized that the district judges have "equal
16 || and coextensive jurisdiction.” E.g., State Engineer v. Sustacha, 108 Nev. 223, 225,826
17l P.2d 959 {1992); Rohiflng v. District Court, 106 Nev. 902, 906, 803 P.2d 659 (1990};
18 || Warden_v. Owens, 93 Nev. 255, 266, 563 P.2d 81 {1977); NRS 3.230. In Warden v.
19l Owens, the Supreme Court relied on this constitutional rule in concluding, under Article
20|l 8, § 6 of the constitution, that a district court could not revive a defandant's right of
21 | appea! in a habeas corpus proceeding by "remanding” the case to another district court
221 for reimpolsition of sentence: the court held that the district court had "no jurisdiction to
23
24

8 No other state has a three(-:{udge panel statute which is the same as Nevada's in
25 || requiring judges from other judicial districts to be apdpointed to the panel. Only three other

states currently have statutes providing for three-judge sentencing panels in capital cases,
26 || and none of them provides for rasort to a three-judge panel following a hung jury. See
Schad v. Arizona, 501 U.S. 624, 111 S.Ct, 2491 (1991) (relevance of practice in other
27 || states to analysis of whether practice satisfies due process principles). The BRiga decision
is apparently the only judicial decision which addresses the constitutionality of the three-
28| judge panel procedure,
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... direct that court how to proceed.” 93 Nev, at 256 {citations omitted).® Thus, as the
lllinois Supreme Court concluded, if three judges preside together over the same case,
each judge is deprived of the constitutional jurisdiction which he or she wields in presiding
over a constitutional court, to the extent that the other judges exercise their equal,
constitutional power in the same case. Paople ex rel Rice v. Cunningham, supra, 338
N.E.2d at 6. "This is not merely a procedural requirement, but rather involves the scope
of a circuit judge's jurisdiction.” |d.; see also Ex parte Gardner, 22 Nev. 280, 284, 39
P. 5§70 {1895) ("It is not possible for one court to reach out and draw to itself jurisdiction
of an action pending in another court ..."}."

The pernicious and unconstitutional effects of this infringement on the jurisdiction
of the district court are not mere abstractions: every disagreement among the judges on
a point of law makes the unconstitutionality manifest. Suppose, for instance, that the
presiding judge - - who is holding his or her own "court" in the case at trlal or in receiving
the guilty plea - - concludes after the sentencing proceeding that the defendant should be
sentenced to death. Suppose further that the two judges from out of the district decide
that a sentence less than death should be imposed. Since the statute allows a sentence

less than death to be imposed by a majority of the panel, NRS 175.668, 175.5568, the

two extra-territorial judges can, in effect, overrule the decision of the presiding judge at

sentencing. Clearly, this situation is inconsistent with any of the district judges exercising

® There is also no constitutional authorization in Nevada for "collegial” decision-
making by district courts. Cf. PETA v. Bobby Berosini Ltd,, 111 Nev. _, 894 P.2d 337
(1995? (collegial declsion-making of Supremse Court requires grant of rehearing where
disqualified judiclal officer participated in decision); Nev. Const. Art, 6 33 2, 3.

10 \ndeed, a district judge cannot exercise any judicial authority as a court outside
the judicial district in which he or she is commissioned. Miller v. Ashurst, 86 Nev. 241,
243, 488 P.2d 357 (1970); Madison Nat'l Life v. District Court, 856 Nev. 8, 9, 449 P.2d
256 (1969); Ex parte Gardner, supra, 22 Nev. at 284, cf. NRS 1.050(4} (stipulation to
change place of holding court). While a district judge may exercise judicial power in
another judicial district under assignment as an acting judge of that district by the chief
justice or by stipulation, NRS 3.040(1); 3.220: Walker v. Reynoids Elec. & Eng'r Co.,, 86
Nev, 228, 232-233, 468 P.2d 1 (1970}, no such commission can serve to authorize a
judge of another district to exercise jurlsdiction in a pending oase in which a judge of the
district also exercises the same jurisdiction.
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In short, by erscting a species of court not contempla"éed by the Constitution, the
legislature has acted without constitutional authority in establishing the three-judge panel
court and has violated the separation of powers, Nev. Const. Art. 3 § 1, by
unconstitutionally interfering with the jurisdiction of the district court. Ses a.g., Lindauer
v. Allen, 85 Nev. 430, 434-436, 456 P.2d 851 (1969); Pacific L.S. Co. v. Ellison R, Co.,
46 Nev. 351, 359, 213 P. 700 (1923}. There is no relevant distinction between Nevada
and Hlinois law on this subject. Nonetheless, in Colwell v. State, 112 Nev. 807, 812 n.4,

919 P.2d 403 (1996), the Nevada Supreme Court rejected without analysis an argument

O O 0w ~ O o P W M

based on Cunningham merely on the ground that the decision construing lllinois law was
11 || not "persuasive.”

12 The Nevada Constitution, however, has always been interpreted as strictly as the
13 || Minois Constitution in rejecting courts not specifically authorized by the Constitution,
14 || Thus the Nevada Suprems Court’s unique attempt in the context of capital sentsncing to
15 || disregard all of its constitutional jurisprudence in order to save a manifestly unfair and
16 || death-prone procedure fails the basic federal gonstitutional due process and equal
17 || protection test of rationality: there is no rational distinction between the Court’s previous
18 || applications of the constitution to Invalidate legislation purporting to create non-
19 Il constitutional courts and the situation presented by the non-constitutional three-judge
20 || “court” prescribed by the capital sentencing statute. Put differently, a capital defendant,
21|l has a liberty interast under the state constitution in not being sentenced by a body which
22| is not congtitutionally authorized. Since the Nevada Constitutioh contains no warrant for
23| establishing a three-judge court, the imposition of sentence by such a non-constitutional

24 || court would therefore violate the faderal constitutional right to due process of law, Hicks

26 || v. Oklahoma, 447 U.S. 343, 100 S.Ct. 2227 {1980). Finally, the use of such a death-

26 || prone mechanism violates the reliability guarantee of the Eighth Amendment.

27 B) s the Three-Judge Panel a Hybrid Court, Composed of One Judge and Two
Judges Functioning in a Non-Judicial Role?
28 As shown abave, a three-judge panel in which all three judges exarcise judicial
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power is an unconstitutional monstrosity. Itis aqually problematic, however, if the three
judges do not all act in a judicial capacity. it is barely coﬁceivabie that the statutory
scheme could contemplate that the trial judge would preside over the penalty hearing as
the constitutional "district court,” while the ather two district judges participated in the
sentencing decision not as judicial officers axercising judicial functions but as quasi-jurors
or assessors.'! This construction would present squally difficult constitutional problems.

It is clear from the statutory scheme that the three-judge panel conducts exactly
the same analysls in sentencing as a jury. NRS 176.554, 175.568; cf. NRS 175,5566.
This structure contemplates a "highly subjective" decision as to the appropriate
punishment, e.g., Dawson v, State, 103 Nev. 76, 80, 734 P.2d 221 {1987) (citations
omitted), and it includes an untrammeled power to decline to impose a death sentence,
whataver the result of the sentencing calculus may be. Bennett v, State, 106 Nev. 135,
144, 787 P,2d 797 (1990). In reaching this decision, the statute does not suggest that
the jurors, or the members of a three-judge panel, exercise a judicial - - or, as it were,
professional - - discretion. Cf. NRS 176.033(1){a); 176,035; 176.045." There is
certainly nothing in the Iegiélative history of the provision to su.ggest that the legislature

contemplated any role for the panel different from that of the jury. See Nev. Legislature,

11 An assessor is “[A] person learned in some particular science or industry, who
sits with the judge on the trial of a cause regquiring such special knowledge and gives his
advice.” Black's Law Dictionary 117 (6th ed. 1980}; see Calmer S$.5. Corp. v. Scott, 345
U.S. 427, 432, 73 8.Ct. 739, 742 {1953); (referring to practice of having maritime
experts sit with court in cases in admiralty); Wiseman, The Limits of Vision: Karl
Llewellyn and the Merchant Rules, 100 Harv. L. Rev. 4656, 512-614 and n.218 {(1987)

(referring to Lord Mansfield's practice of empaneling juries of exparts in cases involving
law merchant).

2 \mposing equivalent standards for sentencing by a jury or a three-judge panel is
also required to avoid constitutional problems. It goes without saying that a differential
standard for sentencing based. upon whether the defendant pleads guilty or not, or
whether a defendant goes to trial but does not obtain a unanimous verdict, would violate
the fedsral Fifth and Sixth Amendment guarantees. Cf. United States v. Jackson, 390
U.S. 570, 88 S.Ct. 1209 {1968). While the United States Supreme Court has held that
a state may commit the cafital sentencing decision to a judge or a jury, e.g., Spaziano v.
Florida, 480 U.S. 447, 464, 104 S.Ct. 3154 {1984), it has never suggested that a state
may provide a differential standard for imposition of the death penalty depending on
which type of sentencer is employed.
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59th Sess., Senate Judiciary Committes, Minutes at 1-2 (March 16, 1977) (referring to
sentencer using "same criteria” as jury.)' |
_In short, in fulfilling the function of sentencing, the two appointed members of the
panel could as easily be selected from members of the County Commission, or the
legislature, or the Elks: they cannot, as shawn above, exercise judicial power without
vialating the Constitution; and their role in sentencing is that of individuals chosen to
express a "reasoned moral response” to the offense and the offender in the same way
that lay jurors would. But this role as surrogate jurors violates the Constitution also.
It is clear that the separation of powers provision of the Nevada Constitution
prohibits the assignment by the legislature of non-judicial duties to district judges. Nev.

Const. Art. 3 § 1. In Desert Chrysler-Plymouth v. Chrysler Corp., 95 Nev. 640, 644-645,

600 P.2d 1189 {1979), the legislature gave district courts the duty of determining, in an
application for injunctive relief, whether "good cause" existed for establishing a new
automabile dealsrship in a market area. Although the court proceeding was in form one
for injunctive relief, the Supreme Court held that the proceeding was in fact a "pre-
licensing fact-finding," which was prohibited under the separation of powers doctrine as
a non-judicial function. 1d; Galloway V. Truesdell, 83 Nev. 13, 23-31, 422 P.2d 237
(1967) (legislative imposition of duty on district court to examine qualifications of
ministers to be certified to parform marriages, and to find facts on those issues, invalid
under separation of powers); see also Esmeralda Co. v. District Court, 18 Nev, 438, 439
(1884) ("The duties performed by the district judge in pursuance of the statute did not
become judicial acts merely because they were performed by a judicial officer.")

In the case of the thres-judge panel, nothing in the statute suggests that the

13 The scanty lagislativa history on the use of the three-judge panel focuses
primarily on the difficulty of empaneling sentencing juries. See Nev. Legislature, 59th
Sess., Senate Judiciary Committes, Minutes at 2 (March 14, 1977); Minutes at 10
(March 3, 1977). Tha sole constitutional issue considered in this context was whether
the United States and Nevada constitutions required that & capital sentence always be
imposed by a jury, id.; and there was no discussion of the validity, under any
constitutional provision, of srecting a differant species of district court.
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sentencing function it performs is a judicial function, in the manner of a normal judicial
sentencing. See NRS 176.033{1)(a); 176.035; 176.045. Rather, the panel functions

sssentially as a surrogate jury; and since the two judges designated to sit with the trial

judge do not, and cannot, exercise judicial power as judicial officers presiding aver a

court, they have a role indistinguishable from that of & lay juror. Accordingly, however

much the factfinding and weighing conducted in the capital sentencing proceeding
resembles a judicial act in form, in fact it is no more an exercise of judicial power than the
factfinding conducted in Desert Chrysler-Plymouth. The statute therefore violates the

constitutional separation of powers doctrine by impasing non-judicial duties upon judicial

o w o 4 o ¢ b W N

officers.

—

The unconstitutionality of the three-judge panel statute, which commits essentially

—_
%]

| the functions of Jurors to assigned judges, is demonstrated by two contrasting of
13 F situations in which the Constitution does authorize judges to exercise authority which is
14 |t not, strictly speaking, the adjudicative power which the Constitution grants to courts.
15 | Nev. Const. Art. 6 §§ 4, 6. The Commission on Judicial Discipline includes two members
16 || who are justices of the Supreme Court or judges. Nev. Const. Art. 6 § 21 {2){a),(8). The
17 | commission is a "constitutionally established ‘court of judicial performance and

18 || qualifications,'" with jurisdiction analogous to that given by the Constitution to the district

. 19 || courts, Whitshead v. Commission on Judicial Discipline, 110 Nev. 128, 160 n.24, 869
20|l P.2d 795 (1894}; but the members (including the judicial personnei members) do not
21 {| function as "judges” exarcising the constitutional power glven to courts. This is made
22 (| clear by the fact that the members of the Commission are separately granted immunity

23 || for their official acts, id. at 169-160; Admin. and Proec. Rules for Nevada Commission on

24 \| Judicial Discipline, Rule 13; and this would not be necessary for the judicial members if
25 they were exercising the authc;?ity of their judicial offices. Similarly, the Commission
26 ' gives no particular power to any of its individuai members, including the judicial members,
271 id., Rule 3, and its members are subject to disqualification or peremptory challenge under

28 | the Commission's own rules, id.. Rule 3(6,7,8), and not under the general rules for judicial
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disqualification. Cf. NRS 1.226, 1.235.

The constitutional provision for the Commission demo;mstrates two things: first, the
legislature and the people recognized that a constitutional amendment was necessary to
establish a new court not provided for in the constitutional structure of the district and
supreme courts. Such a provision was enacted in order to establish the Commission but
was not enacted to establish any three-judge district court. Second, the legisiature and
the people recognized that assigning judges to perform adjudicative duties which did not
balong to their jurisdiction as district courts would require constitutional authorization,
which was enacted to allow judges to sit on the Commission, but was not enacted to
allow judges to sit as panel members on hon-constitutional three-judge tribunals.

Similarly, the Constitution provides that the members of the Supreme Court sit on
the Board of Pardons. Nev. Const. Art. 5 § 14{1). Plainly, the justices do not exercise
a judicial power in this capacity, cf. State v. Echaverria, 69 Nev. 253, 267, 248 P.2d 41 4
(1952) (only pardons board and not court has power to commute sentence): they sit as
individuals chosen ex officio but not exercising the power of their judicial office. See

Kelch v. Director, 107 Nev. 827, 834, 835, 822 P.2d 1094 (1991) (Steffen, J.,

concurring) {justices do not sit as court on Board of Pardens but as individual members

of executive branch board); see alsa Creps v. State, 94 Nev. 361, 3568 n.5, 581 P.2d 842
(1978). Here again, where judicial officers serve in a non-judicial capacity, and not as a
constitutional court, constitutional authorization was required; and such authority was not
obtained to establish the three-judge capital sentencing court. Accordingly, the attempt
of the statute to assign the duties of judicial jurors to district judges violates the
constitutional separation of powers provision.

C) Conclusion

As shown above, the thr&e-judge jury panel statutes are unconstitutional whether
they require district judges to share their exclusive and co-extensive jurisdiction as judicial
officers presiding over a court or to act in a non-judicial role as surrogate jurors. In

addition to the confusion generated by this ambiguity as to the role of the district judges
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in itself, it also produces unconstitutional vagueness and confusion as to how counsel can
attempt to ensure the impértialitv of the panel. For instance, fhe statues give no guidance
as to whether the assigned members of the panel sit as judges and if counsel is therefore
limited to pursuing disqualification pursuant to NRS 1.230, or to seek to litigate the
question whether a capital defendant is entitled to a peremptory challenge of the judges.
Cf. SCR 48.1." If the judges serve in a non-judicial role, the statutes given no indication
how the parties are to ensure the impartiality of the panel, either by invoking the
procedures for conducting voir dire of jurors, or by invoking the judicial duty to disclose
all information which the parties could consider relevant to the question of disqualification.
Code of Judicial Conduct, Canon 3{E){1}. The failure of the statutory scheme to define
the role of the members of the panel, in a way which permits adequate analysis of the
procedure and adequate means for ensuring its impartiality, renders it unconstitutional.
3. The Absence of Procedural Protectjons in the Selection and Qualificatlon of the

1]
Three Jud urv Violates the Defendant's Right to an Impartial Tribunal, Due
Process and a Rellable Sentence _

Even assuming arguendo that the judicial-jury panel proceading does not in itself

violate the constitution, the absence of neutral and effective mechanisms for selecting and

qualifying the panel members to act as jurors in a capital case violates the state and

14 SCR 48.1 provides for peremptory disqualification of the presiding judge in civil
actions. This provision is "designed to insure a fair tribunal by allowing a party to
disqualify a judge thou_?ht to be unfair or biased.” Jahnke v. Moors, 737 P.2d 465, 467
(Idaho Ct. App. 1987). A movant may be said to properly take advantage of a
peremptory challenge when the litigant is concerned that the judge may be biased or
unfair for some real or imagined reason. /d.” Smith v, District Court, 107 Nev. 674, 877,
818 P.2d 849 (1991). The purpose of the rule is simply "promoting the concept of
fairness.” 1d. at 678, It is not open to question that capital cases, in which the stakes
for the litigants are nothing less than life and death, require heightened concern for
fairness and accuracy. See, e.g., Johnson v. Mississippi, 486 U.S. 578, 584, 108 S.Ct.
1981 (1988}: Ford v. Wainwright, 477 U.S. 399, 411, 414, 106 S.Ct. 2695 (1986)
{plurality}; Paine v. State, 110 Nev. 609, 619, 877 P.2d 1025 {1994} (addressing barred
claims due to "gravity of sentence"). SCR 48.1, by limiting the use of peremptory
challenges to civil cases, affords a protection to the fairness of the proceedings to
litigants who have only money at stake, while den ing it to those whose lives and liberty
are in issue. Thus the rule violates the state and federal equal protection guarantees by
erecting an irrational - - indeed, perverse - - classification. E.g., Barnes v. District Court,
;((}3\? Nev. 679, 685, 748 P.2d 483 (1987); Nev. Const. Art. 4 § 21; U.S. Const. Amend.
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federal guarantees of due process of law, equal protection of the laws, and a reliable
sentence. Nev. Const. Art. 1 §8 6, 8; U.S. Const. Amends VIII, XIV.

A) Selection of Judges

The statutory scheme for appointment of panei members does not provide any
procedure or criteria for the selection of the panel members. The Nevada Supreme Court
has declined to disclose the method by which panel members are selected: instead, in
Paine_v. State, 110 Nev. 609, 618, 877 P.2d 1026 (1994), the Supreme Court merely
asserted that thera is nothing improper in its selection procedure, without specifying what
itis. The Supreme Court's position raises fundamental constitutional issues:

First, counsel is aware of no situation in which litigants are forced to accept a
decisionmaker's assertion that a secret proceeding, in which the manner of proceeding
is not disclosed, is both procedurally fair and produces proper results. Secrecy with
respect to the standards smployed and the actual procedure for selection is presumptively
improper:

"Unaccountable secrecy, with its attendant opportunity to harass, intimidata,

tavor, raise or lower standards in particular unreported cases, to satisfy their

view of what ought to be or not be, is a power beyond any known to our

law. A trlbunal that operates in secrecy can indulge its suspicions, yield to

public pressure, even its whims, send zealous agents with a deliberate intent

to find grounds to bring a judge beneath its infiusnce for good or purposes

of their own. Their purposes can run the gamut used by secret power 1o

bend compliance to their wishes. Whether they do or not, the existence of

the possibility must render them strictly accountable whenever their

proceedings surface.”

Matter of Chiovers, 524 Pa. 181, 570 A.2d 57, 60 (1990), quoted in Whitehead v.
Comm'n_on Judiclal Discipline, 111 Nev. 70, n.46, 893 P.2d 866 (1995). "Any step
that withdraws an element of the judicial process from public view makes the ensuing
decislon look more like fliat; this requires rigorous justification.” |d. at 269. (Shearing,
J., dissenting}, quoting Matter of Krynicki, 983 F.2d 74, 75 (7th Cir. 1992) {on motion
to seal) (Easterbrook, J.) Where there are no published standards or procedures for

judicial action, secrecy exacerbates the lack of adequate procedural protections.

"Unbridged discretion, however banevolently motivated, is frequently a poor substitute
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1| for principle and procedure." Inre Gault, 387 U.S. 1, 87 S.Ct. 1428, 1438 {1967}. Such
2 | unbridied discretion exercised in a secret proceeding, of Which there is no record, is
3 | fundamentally inconsistent with our historical traditions and with the adversary process.
4 || See generally In re Oliver, 333 U.S. 257, 273, 68 S.Ct. 489 (1948)."°
5 Second, the absence of procedural standards and the secrecy of the selection
6 || process deprive the parties of all the constitutional protections which the adversary
7 || system provides, such as adequate notice of the proceedings, adequate opportunity to
8 | litigate the issues arising In those proceedings, and an adequate record upon which the
9 || matter can be reviewed. !n capital cases, a complete record of the proceedings is clearly
10‘l necessary for adequate review under the federal constitution, see Dobbs v. Zant, 506_
11| U.S. 367, 113 S.Ct. B35, 836 (1993) {per curiam), and a racord of the selection process
12 || for members of a threa-judge panel is clearly necessary to any review of the propriety of
13
15 There Is no legal justification for such secrecy. The standards, policies and
14| actions of the Nevada Supreme Court in the selection and appointment of panel members
are not "declared by law to be confidential”, and the information is therefore subject to
16 public disclosure. NRS 239.010; Neal v, Griepentrog, 108 Nev. 660, 665, 837 P.2d 432
(1992): Donrey of Nevada v. Bradshaw, 106 Nev, 630, 632, 798 P.2d 144 (1980). The
16 Code of Judicial Conduct also prescribes disclosure to the parties of all relevant
proceedings in every case; Canon 3(B)(7)(a)(ii} requires the court to giva prompt
17 || notification to the parties "of the substance of the ex parte communication and allow(]
18 an opportunity to respond.” The Commentary to Canon 3{b}{7) makes clear that
"[Tlo the extent reasonably possible, all parties or their lawyers shall be
19 included in communication with a judge
20 ;ﬂ'\"judge must disclose all ex parte communications ... regarding a proceeding
21 pending or impending before a judge
[and]
22 If communication between the trial judge and the appsllate court with respect to
a proceeding is permitted, a copy of any written communication or the substance
23 of any oral communication should be provided to all parties.”
rd
24 || Unlike conferences with court personnel, which are permitted "to aid the judge in carrying
out the judge's adjudicative regponsibilities,” Canon 3(b)(7){c), the contacts involved in
26 || gelecting members of a threa-judge panel do notrelate to the adjudication of a substantive
legal issue, but relate to the constitutional permissibility of the court's standards, if any,
26 {| in making the selection of the panel members and its adherence to those standards in
particular cases. Any contacts betwesn Supreme Court personnel and prospective
27 | members of three judge-panels clearly regard a "pending or impending” proceeding, and
28 the substance of those communications must be disclosed.
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that procedure, See State v. Smith, 326 N.C. 792, 392 S.E.2d 362, 363 (N.C. 1990)
(trial court's failure to record private canversations with p‘rospective jurors precluded
meaningful appellate review). In turn, the combination of the standardlessnass of the
selection proceedings with the secrecy of the procedurs and the absence of adversary
litigation leaves any error in that proceeding immune from identification or correction.
The mere assertion that the court has done nothing improper does nothing to
diminish the constitutional problem, because what the Supreme Court assumes is a proper
selection procedure may not survive constitutional scrutiny. For instance, the statistical
evidence strongly indicates that the selection of judges is not random. The Neavada
Suprsme Court may believe that there is no impropriety in relying disproportionately upon
judges who are willing to serve on panels as a method of selaction, but as shown below,
such a standard is constitutionally impermissible, Without disclosure of the method of
selaction, such an improper procedure is impervious to examination or correction.,
Finally, the circumstantial evidence of the effects of the selection process - -
whatever that process is - - contradlcts the Supreme Court's mere assertion that the
selaction process is proper. In general, it can hardly .be gainsaid that a tribunal which
imposes a sentence of death in almost 90% of the cases which come before it, Beets v.
State, 107 Nev. 957, 975, 821 P.2d 1044 (1981) {Young, J., dissenting); see id. at 970-
971 {Steffen, J., concurring}, is a "tribunal organized to return a verdict o f death.”'® A
procedure which produces such a result is, prima facie, not working rationally to select
"the few cases in which {a death sentence] Is imposed from the many cases in which it

is not." Furman v. Georgia, 408 U.S. 238, 314, 92 S.Ct. 2726 (1972) {White, J.,

'8 This motion is based upon the currently available public informatlon with respect
to the selection of three-judge panels and the rate of imposition of the death penaity by
those panels as represented in the Nevada Supreme Court's dacision in Beets. Defendant
is entitled to rely upon the readilr) available information in making a prima facie case, or
a case for further discovery, see below, because the other relevant information as to the
actual selection process and the rate of death-imposition by juries is in the possassion of
other parties - - the state and the courts - - and is not readily available for sophisticated
statistical analysis by the defendant.
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concurring) (emphasis supplied).'’ '

More particularly, the normal protection against use of impermissible factors in the
selection of judges or jurors from an available pool is random selaction. Under state law,
when a method of judge assignment is specified, it is random selection. See
SCR 48.1(2}(a) (random sslection of replacement for challenged judge); Washoe District
Court Rules, Rule 2({1} (random assignment of cases); Eighth Judicial District Court Rules,
Rule 1.680{a) {same). Generally speaking, random selection ensures against arbitrary
action because it "affords no room for impermissibia discrimination against individuals or
groups." United States v. Eyster, 948 F.2d 1196, 1213 (11th Cir. 1291) {citations
omitted). Random selection does not contemplate that judges may volunteer for duty, no
more than it would allow the same panel to be selected each time.'® Similarly, public
access to the selection process ensures that the selection is based solely upon objective
and permissible criteria. Cf. United States v. Davis, 546 F.2d 583, 689 (5th Cir), cert,
denied 431 U.S. 906 (1977} (no indication that court was "left in the dark about the
procedures employed behind closed doors" in computerized drawing of names for jury

pool).

7 This extreme rate of death sentencing is even more striking because the three-
judge jury may impose a sentence less than death by a majority vote, NRS 175.5566,
175.668, a power which a sentencing jury does not have. NRS 175,666. Thus,
assuming a constltutional degree of impartiality, three-judge juries should impose death
sentences at a rate significantly less than fay juries.

18 These data strongly indicate that the Supreme Court relies on those judges who
are actively willing to be appointed to thres-judge panels as tha method of selection.
Reliance upon self-selection for participation in capital sentencing procsadings, however,
is virtually. the antithesis of using objective and neutral selection criterla. See State v.
Lopez, 107 Idaho 726, 692 P.2d 370, 380 (App. 1984); United States v, Branscome,
682 F.2d 484 (4th Cir. 1982) (use of volunteers on grand jury introduces "subjective
criterion" for service not authorized by statute); United States v. Kennedy, 548 F.2d 608,
609-610 (6th Cir.), cert. denied 434 U.S. 865 {1977}; see also Duren v. Missouri, 439
U.S. 357, 367-370, 99 S.Ct. 864 (1979) (state practice allowing women to decline jury
service unconstitutional where exemption not "appropriately tailered" to "important state
interest"); Taylor v. Louisiana, 418 U.S, 522, 5631-637, 95 §.Ct, 692 (1975) (state
system excluding women from jury service unless they filed declaration volunteering for
service unconstitutional). Thus the empirical evidence indicates that the Supreme Court
selection process is not neutral. See, Castaneda v, Partida, 430 U.S. 482, 497, 97 S5.Ct,
1272 {1977) {"selection procedure that is susceptible of abuse" supports showing of
discrimination based upon statistical evidence).
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Finally, any assumption that the selection of panel members is made on a strictly
constitutional basis is undermined by an accusation made by the immediate past chief
justice of Nevada. In responding to a motion to disqualify him in a case which had been
decided by a three-to-two vote, the justice claimed that the current chief justice, who
voted with the minority, "will appoint a substitute whom he believes will favor his view
in this case,” in erder “to achieve a result that ordinarily would not be achieved ...."
Snyder v. Viani, No. 23726, Respohse of Justice Rose to Motion to Disqualify Him,
Affidavit at 14 (March 8, 1995), The sworn accusation by a member of the Supreme
Court that the selection of judges for appointment to replace disqualified justices,
pursuant to Nev. Const. Art. 6 § 4 énd NRS 1.225(5}, is maniputated by the court to
favor certain results removes any constitutionally-adequate basis for assuming that the
appointment of judges to three-judge juries in capital cases is consistent with
constitutional standards.

B) Qualification of Judges

In addition to the absence of constitutionally-adequate selection criteria, the statute
fails to provide for adequate inguiry by the Supreme Court or by the parties Into the
impartiality of thel individual members of the three-judge jury. The necessity for such
exploration in particular cases is, again, a function of the role of the judges in the panel
proceeding: in the sentencing proceeding the judges do not act as judges but as jurors.
The law guides the sentencer up to a point, but a decision not to impose the death
penalty may be made on any basis at all: no legal principle or set of facts ever requires
a sentencer to impose death.'® Since the panel's discretion, at that point, is as
untrammeiled as a jury's, the same protections used to ensure the jury’s impartiality must

also be applied to the judges. The need for exploration of the pane! judges' biases and

~.

19 "Nevada's statute does not require the jury to impose the death penalty under
any circumstance, even when the aggravating circumstances outweigh the mitigating
circumstances. Nor is the defendant required to establish any mitigating circumstances
in order to be sentenced to less than death.” Bennett v. State, 106 Nev. 135, 144-145,
787 P.2d 797 {1990) (footnota omitted).
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prejudices is also compelled by the fact that the judges have no track record to examine
in capital cases. In the normal death penalty case, the judge plays no role at all in the
sentencing and is required only to pronounce the sentence imposed by the jury. Hardison
y. State, 104 Nev. 530, 534-535, 763 P.2d B2 (1888). Thus there is gensrally no public
basis for investigating a judge’s sentencing biases in capital cases; and because of the
judge's limited role in the normal capital cases, a judge may not have examined his or her
own attitudes regarding capital sentencing. This is true in particular of the judges who
are assigned from other judicial districts: the parties are likely to have no familiarity at all
with the records or known biases of those judges from communities foreign to the district
of conviction,

The necesslty of inquiry into the panel members' impartiality cannot be evaded by
reference to the judges’ general oath to follow the law. Cf. Pajne v. State, supra, 110
Nev, at 618. In general, the reliance on the court's oath as an assurance of regularity is
in parf based upon the theory that “if a court errs in matters of law, its errors may be

corrected .... effactively on appeal ....", Allen v. Rielly, 15 Nev. 452, 455 {1880} as

opposed to "the unjust actions of jurors, caused by prejudice or undue feeling." Eureka

Bank Cases, 35 Nev. 80, 149 (1912). Again, this is not the situation in three-judge panel
situations where the judges act in effect as jurors. -

Irrespective of prior Nevada Supreme Court decisions, inquiry by the parties is
absolutely crucial to determine if any of the judges’ biases and attitudes are inconsistent
with the constitutionally-required degree of impartiality above and beyond and oath to
follow the law. See Morgan v. lllinois, supra, 112 S.Ct, at 2235.%°

The constitutional inadequacy of relying upon the judge's general oath to follow the

2 Of course the Eighth and Fourteenth Amendments do not require a categorical,
conscious refusal to follow the law as a basis for disqualification: an opinion with respect
to the death penalty {(or to any subsidiary question involved in imposing it) is disqualifying
if it will "prevent or substantially jmpair" a sentencer's ability to follow the law.
Wainwright v. Witt, 469 U.S. 412, 424 n.b, 106 S.Ct. 844, 862 n.5 {1985) {(emphasis
supplied). With respect to judges, the Nevada Supreme Court has recognized that even
the appearance of bias is disqualifying. PETA v. Bobby Berosini, Ltd., 111 Nev. , 894
P.2d 337 {1295}.
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law as a guarantee of impartiality is equally apparent with respect to disclosure by the
judges of spacific bias. Courts routinely recognize that judg.es can be swayed by biases
and prejudices which affect lesser mortals. See, e.g., In Interest of McFall, 566 A.2d
1370, 1376 (Pa. Super. 1989}, affirmed 617 A.2d 707, 714 (Pa. 1992) {pending criminal
investigation of judge); Pepsico, Inc. v. McMillen, 764 F.2d 458, 460 (7th Cir. 1985)
{potential employment relationship with law firm in pending case); United States v.
M_m, 768 F.2d 1518, 15638 (7th Cir. 1984) (close personal relationship between judge
and prosecutor); Spires v. Hearst Corp., 420 F.Supp. 304, 306-307 (C.D. Cal. 1976)
{flattering publicity about judge in party's newspaper}; see generally In re Murchison, 349
U.S. 133 (1955); Tumey v. Ohio, 273 U.S. 510, 532 {1927).%

The Supreme Court in Paine assumed that the general judicial oath to follow the
law and the availability of judicial disqualification proceedings were adequate to prevent
impaosition of sentence by a biased panel. Once again, the available empirical evidence

shows that the Supreme Court's assumption is false. In general, of course, heither the

parties nor the judge may be fully aware of a disqualifying condition. See PETA v. Bobby |

Beroslni, Ltd., supra, 111 Nev. 431. This problem is particularly acute with respect to

the panel members from outside the district, about whom the parties may know nothing,

and who themselves wlll know nothing about the case at the time of their appointment.??

2! The Nevada Supreme Court regularly recognizes the possibility that judicial
officers can be biased against parties. E.g., Buschauer v. State, 106 Nev, 820, 896, 804
P.2d 1046 {1990) (remand for resentencing before different judge after erroneous
consideration of polygraph results and victim impact statement by original judgs); Wolf
v, State, 106 Nev. 428, 428, 794 P.2d 721 (1890} (reversing denial of pstition for
postconviction relief and ordering new sentencing hearing before different judge, where
original sentencing]udge exposed to recommendation by prosecution in violation of plea
agreement); Gamble v. State, 95 Nev. 904, 909, 604 P.2d 335 {1979) {same): Van
Buskirk v. State, 102 Nev, 241, 244, 720 P.2d 1215 (19886) (same); Collins v, State, 89
Nev. 510, 514, 515 P.2d 1269.({1973); Santobello v. New York, 404 U.S. 257, 263, 92
S.Ct. 495 (1971).

22 The lack of available information about judges from other districts, in which
community standards may be vastly different from those in the district of conviction, is
particularly troublesome because district judges must run in contested alections. Nev.
Const. Art. 6 § 5. Whether a judge from another district has expressed opinions during
election campaigns which would be grounds for disqualification {or the likely reaction in
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In the cases about which information is available, neither the judge's general oath to
follow the law, nor the ethical requirement to disclose potentially disqualifying evidence,
Code of Judicial Conduct, Canon 3(E){1), has been adequate to secure an impartial panel.

For instance, one of the most recent panels imposed the death penalty in a case in which

the defendant killed two victims, including one woman, by inflicting head injuries. State
v, Calambro, Washoe County Case No. CR-94-0198. .One of the judges selected for the
panel, In the Matter of Appointment of District Judges, Order {January 9, 1995),

according to published and uncontradicted reports, had maintained a close personal
relationship with a woman who was shot in the head, in an alleged attempted murder and
suffered serious and pérmanent injury as a result. The prosecution of the assailant was

still pending at the time of the Calambrg sentencing. See "View From The Bench," Las

Vegas Sun, p.4D (March 31, 1994); "Jury Gives Up On Gunman," Las Vegas Sup, p.1A
{(June 2, 1994); State v, Schlafer, Clark County Cass No. C118099. This situation would

clearly justify excusal for cause of a juror, or, at minimum, a searching inquiry into the
juror's capacity to be impartial. See e.g., Hunley v, Godingz, 975 F.2d 316, 31 9 (7th Cir.
1992) (and cases cited); cf. Hall v. State, 89 Nev. 366, 370-371, 613 P.2d 1244 (1973)
(disqualification of jurer who was crima victim not required where full voir dire on issue
sstablished that juror could be impartial). Review of the record in Calambro, however,
reveals that there was no disclosure to the parties of this information, which would
certainly be "relevant to the question of disqualification.” Code of Judicial Conduct,
Canon 3(E}(1), Commentary.

C} Conglusion

The.re is no question that a capital sentencing proceeding must comply with the
requirements of due process of law. E.g., Morgan v, llinois, 504 U.S. _, 112 S.Ct.
2222, 2228 {1992); Gardner V. Florida, 430 U.S. 349, 361, 97 S.Ct. 1197 (1977)
{plurality opn.) Under the Eighth Amendment, heightened scrutiny of procedural

the judge's home district to the imposition of a sentence less than death), is information
not reasonably available to the partles and counsel in the district of conviction.
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requirements reflects the "a special *need for reliability in ’ghe determination that death
is the appropriate punishment' in any capital case.” ohns.on v, Mississippi, 486 U.S.
578, 584, 108 S.Ct. 1981 (1988), quoting Gardner v. Florida, 430 U.S. 342, 363-364,
97 S.Ct. 1197 (1977) (plurality), and Woodson v. North Carolina, 428 U.S. 280, 308,
96 S.Ct. 2978 (1976) (White, J., concurring); accord, Ford v. Wainwright, 477 U.S. 399,
411,414, 106 S.Ct. 2696 {19886) {plurality} (in capital cases, Eighth Amendment requires

"heightened standard of reliability"). The absence of any substantive or procedural
standards for the selection and qualification of members of three-judge panels, and the

concealment by the Supreme Court of its procedurss and criteria for making the selection

S W O N M W N

of panel members, deprive the parties of any opportunity to litigate the propriety of the
11 || court's actlons, and explicitly afford a "lowered standard of reliability” with respect to
12 |l these proceedings. In light of the extraordinary rate of imposition of capital sentences by
13 [| three-judge panels, the evidence that the selection of panel members does not proceed
14 || on a neutrat basis, and the evidence that factors relevant to disqualification are routinaly
15 || not disclosed, the absence of procedural protections in the selection and qualification of
16 || pane! members deprives the defendant of the most fundamental requirement of due
17 || process, an impartial tribunal. E.g., Marshall v, Jerrico, Inc., 446 U.S. 238, 242, 100
18|l S.Ct. 1610 {1980}; In_re Murchison, 349 U.S. 133, 136, 75 S.Ct. 623 (19556}; In re
19 || Ross, 99 Nev. 1, 7-18, 656 P.2d 832 (1983). Rather, these procedures result in the
20 [| defendant being sentenced by "a tribunal organized to return a verdict of death.” Morgan
21 || v. linois, supra, 112 S.Ct. at 2231, quoting Witherspoon v. Il‘linois, 391 U.8.510, 620,
22| 88 5.Ct. 1770 (1968).

23 Accordingly, tha three-judge panel procedure cannot constitutionally be applied to

24 || the defendant. |n the alternative, any proceeding to appoint a three-judge panel must, at
25 || minimum, include a complete disclosure of the Supreme Court's procedures and criteria
26 || for selection of panel members (including the substance of all contacts with prospective
27 || panel members, Code of Judicial Conduct, Canon 3(B){7}, Commentary { 9), and

28 Il complete disclosure by all prospective panel members of the information specified in part
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1l E, below, which counsel and the defendant consider "relevant to the question of
2 Il disqualification.” Code of Judicial Conduct, Canon 3{E){1}, Commentary § 2.
31 4. Use of Nevada's Three-Judge Panel Procedure to Impose_Sentence in a Capital
4 %%WMmpm al and Violates the
5 Although the federal constitution does not prescribe the specific form which a
6 || state's capital punishment procedurs must take, e.g., Spaziano v, Florida, 468 U.S. 447,
7 || 464, 104 5.Ct. 3154, 3164 (1984); Jurek v. Texas, 428 U.S. 262, 279, 96 S.Ct. 2950
8 || (1978), whatever procedure is employed must comply with constitutional standards of
9|l due process and must result in a reliable determination which satisfies the Eighth
10 | Amendment requirement that the sentence reflect a "reasoned moral response” to the

11 || offense and the offender. Penry v. Lynaugh, 492 U.S. 302, 319, 109 S.Ct. 2934
121 {1989); quoting California v, Brown, 479 U.S. 538, 545, 107 S.Ct. 837 (1987)
13} (O'Connor, J., concurring). The Nevada three-judge jury procedure satisfles neither of
14 .these reguirements.

16 For example, the three-judge jury procedure deprives -a defendant of a reliable

16 || sentence which is an expression of the "conscience of the community," Witherspoon v.

17 {| llinois, supra, 391 U.S. at 519, with respect to the offense and the offender: a judge
18| from Reno or Carson City as much as one from Yerington or Tonopah or Elko cannot
191 function as the "link between contemporary community values and the penal system,” id.
20| at 519 n.15, with respect to a homicide committed in Las Vegas. A legislature may
21 || detsrmine that the "conscience of the community” should be expressed by committing
22 (| the senten.cing decision to the presiding judge. See Spaziano v. Florida, supra, 468 U.S.
23 || at 464. But there is nothing in the Supreme Court's jurisprudence which suggests that
24 | the legislature may constitutionally replace an expression of the "consclence of the

25 | community” as to the appropriaié sentence with a mechanism which routinely substitutes
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a sentencer who will express the conscience of a different community,?® which has an
antirely different "reasoned moral response” to the offense and the offender. Cf.

Alvarado v. State, 486 P.2d 891, 899-905 (Alaska 1971} (vicinage).

"~ While committing the sentencing decision to a randomly-assigned trial judge may
not, in itself, violate the federal constitution, e.g., Spaziano v. Florida, 468 U.S. 447,
464, 104 S.Ct. 3154 {1984), committing that decision to a jury of judges which
functions in the same way as a jury, but which is drawn from a population which is
radically unrepresentative of the community violates the guarantees of due process, equal

protection, and a reliable sentence.

O © O ~N O O S5 W N

in short, the wide latitude which states have to fashion capital sentencing
11 }| proceedings does not include the power to establish sentencing bodies which are selected
12 | without any procedurai protections consistent with due process principles, Accordingly,
13 || the statutory scheme for convening a three-judge panel cannot be applied in this case.
14| B. Conclusion

15 Based upon the authorities cited above, defendant submits that the three-judgejury
16 || sentencing procedure cannot be employed in this case and an automatic default to life
17 || without the possibility for parole on each count be imposed. In the afternative, the
18 || defendant would request the empaneling of a new jury. Assuming arguendo that the

. 19 || three-judge jury prosedure can be constitutionally applied, the defendant and counsel

20 || considsr the following information "relevant to the question of disqualification.” Code of
21 | Judicia! Conduct, Canon 3(E){1), Commentary § 2, and defendant submits that this court
22 [ must enter an order:

23 A. Directing the clerk of the Nevada Supreme Court to disclose to counsel! for the
24 || defendant:,

25 1. The method and proEBdures employed by the office of the clerk and by the

23 Of course, when a particular community is so inflamed against a defendant that
27| a change of venue is required, the trial and sentencing proceedings may be committed to
a less prejudiced community; but this procedure is allowed only out of necessity, when
2B || an impartial tribunal cannot be obtained in the normal venue of the prosecution.
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Nevada Supreme Court in selecting and appointing judges for service on panels pursuant
to NRS 175.556 and 175.558; ‘

2. The substantive criteria, if any, prescribed and employed by the Nevada
Supreme Court in making such selection and appointments; and

3. The substance of all contacts between Nevada Supreme Court personnel and
any and all prospective members of the three-judge panels which have been appointed
pursuant to NRS 175.656 and 175.558, including the panel members appointed in this
case. Code of Judicial Conduct, Canon 3{B){7}, Commentary § 9.

B. Directing each member of the panel appointed in this case to respond to the
following questions:

1. Whether any panel member is the subject of an informat o‘r formal arrangement
to compromise a disciplinary action, or is the subject of an investigation by the Judicial
Discipline Commission, the Attorney General, or any law enforcement agency.

2. Whether any panel member has participated in disciplinary proceedings in any
capacity - - either as subject of a discipline complaint, complainant, member of the
Judicial Discipline Commission, informal negotiator with any participant, or in any other
official or unofficial capacity - - in which any judicial officer agreed to a secret and
undisclosed arrangement subjecting him or her to the supervision of the Commission, the
Attorney General, or any law enforcement agency.

3. Whether any panel member has made any judicial or extrajudicial statements to
any person that might indicate that the panel member has formed an opinion about any
aspect of this case, about the propriety of the death penalty in this case, about the
desirability of imposing the death penalty in general, or about the undesirability of
considering any type of evidence or theory in mitigation.

4, Whether any panel member is a member of any racially-exclusive clubs, or clubs
where - - even though not avowedly discriminatory - - there are no minority members.

5. Whether any panel membar has ever used derogatory language in reference to

members of a minotrity group.
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1 6. Whether any panel member has ever expressed an opinion on the amount of
2 || funds used to defend capital cases as being wasted or excéssive.
3 7. Whaethar any panel member has any relationship to any lawyers or witnesses
4 || for the prosecution in this case that might raise the appearance of impropriety.
5} 8. Whether any panel membsr has any links to the victim in this case, or has made
6 || any statements to or about victims or victims' advocacy groups that would create an
7 | appearance of bias.
8 9. Whether there is any information relating to the panel member or to this case
9 !l which would cause a reasonable person to harbor a doubt as to the member's impartiality,
10 || whether or not the member believes that any doubt as to his or her impartiality should
11 || actually exist. _
12 10. Whether there were any ex parte contacts between the Nevada Supreme Court
13 per_sonnel and the member with regard to the appointment to the panel, and the substance
14l of any and all such contacts. Code of Judicial Conduct, Canon 3(B){7), Commentary §
16| 9. |
16 DATED this /Z) _ day of July, 2000.
17 Respectfully submitted,
18
19
20 (PECH
21 oetesgﬁ'ihN%i?c? St
{ P. O, Box 652316
22 l.as Vegas, NV 89155
(702) 455-6265
23 Attorneys far Defendant
24
25
26
27
28
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Churles C. APPRENDI, Jr., Petitioner,
NEW J‘ERSEY.
No. 99-478.
Supreme Court of the United States
Argued March 28, 2000,
Decided June 26, 2000.

Defendant was convicted pursuait to guilty plea in
the Superior Court, Law Division, Cumberland
Coumty, of possession of firearm for unlawful purpose
and unlawful possession of prohibited weapon, and
defendant was sentenced to extended term under New
Jersey's hate crime statute. Defendant appealed. The
Superior Court, Appellaie Division, 304 N.J.Super.
147, 6498 A.2d 1265, affirmed. Defendant appealed.
The New Jersey Supreme Court, 159 N.J. 7, 731
A.2d 485, affirmed. Upon granting certiorari, the
United States Supreme Court, Justice Stevens, held
that: (1) other than fact of prior conviction, any fact
ihat increases penalty for crime beyond prescribed
statytory maximum must be submitted 0 jury and
proved beyond reasonable doubt, and (2) state hate
crime statute which authorized increase in maximum
prison sentence based on judge's finding by
preponderance of evidence thal defendam acted with
purpose fo intimidate vicim based on particular
characteristics of victim violated due process clause.

Reversed and remanded,
Justice Scalia tited concurring opinion.

Justice Thomas filed concurring opinion in which
Justice Scalia joined in part.

Justice O'Connor filed dissenting opinion in which
Chief Justice Rehnquist and Justices Kennedy and
Breyer joined.

Justice Breycer tited dissenting opinion in which Chief
Justice Relinguist joined, .

[1] CRIMINAL LAW &=561(1)

[10k361(1)

Criminal defendant is entitled to jury delermination
that he is guilty of every element of criine with which
e is charged, beyond reasonable doubl. U.S.C.A.
Const, Amends, 6, 14,

C

Page 1

[1] JURY €=34(2)

230k34(2)

Criminal defendant is entitled to jury determination
that he is guilty of every elenent of ¢rime with which
he is charged, beyond reasonable doubt. U.S.C.A.
Const,Amends. 6, 14,

[2] CRIMINAL LAW &=561(1)

110kS61(1)

Criminal defendant has right to have jury verdica
based on proof beyond reasonable doub!.

[3] CRIMINAL LAW €=977(1)

L10X977(1)

Judge's role in sentencing is comstrained at its outer
limits by facts alleged in indictment and found by

jury.

(4] CRIMINAL LAW &=749

110k749

Other than the fact of prior conviction, any fact that
increases penalty for crime beyond prescribed
statutory maximum must be submitted to jury, and
proved beyond reasonable doubt,

[4] CRIMINAL LAW €=1208.6(5)

110k 1208.6(5)

Other than the fact of prior conviction, any fact (hat
increases penalty for crime beyond prescribed
statutory maximum must be submitied to jury, and
proved beyond reasonable doubt,

[5] CRIMINAL LAW &=749

110k749

It is unconstitutional for legislature to remove from
jury the assessment of facts, other than the fact of
prior conviction, that increase prescribed range of
penalties to which criminal defendant is exposed, and
such facts must be established by proof beyond
reasonable doubt, U.S.C.A. Const. Amend. 14.

[5] CRIMINAL LAW €=1208.6(5)

110k1208.6(5)

It is unconstitutional for legislalure W remove from
jury the assessment of facts, other than the fact of
prior conviction, that increase prescribed range of
penalties to which criminal defendant is exposed, and
such facts must be established by proof beyond
reasonable doubl. U.S.C.A, Const. Amend. 14,

[6] CIVIL RIGHTS €&=472.1

78k472 .1

New Jersey hate crime statute which allowed judge to
make factual determination, based on preponderance

Copr. © West 2000 No Claim o Orig. U.S. Govt. Works
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of evidence, which would increase maximun sentence
of defendant convicled of second degree offense of
unlawful possession of prohibited weapon from ten to

20 years, thereby imposing punishment identical to

that state itnposed for first degree crime, violated due
process; due process clause required such factual
deferminations to he made by jury on basls of proof
beyond reasouable doubt. U.S.C.A. Const.Amend.
l4; NJ.S.A. 2C:43-6, subd. a(l), 2C:43-7, subd,
a(3), 2C:44-3, subd, €.

[6] CONSTITUTIONAL LAW €&=270(1)
92k270(1)

New Jersey hate crime statute which allowed judge to
make [aclual determination, based on preponderance
of evidence, which would increase maximum sentence
of defendant convicted of second degree offense of
unlawful possession of prohibitcd weapon from ten to
20 years, thereby imposing punishment identical to
Ihat state imposed for first degree crime, violated duc
process; due process clause required such factual
determinations to be made by jury on basis of proof
beyond reasonable doubt, U.5.C.A. Const. Anend.
14; N.J.S.A. 2C:43-6, subd. a(l), 2C:43-7, subd.
a(3), 2C:44-3, subd. e.

[6] CRIMINAL LAW €+21206.1(1)

110k1206. 1{1)

New Jersey hate crime statute which allowed judge 10
make laclual defermination, based on preponderance
of evidence, which would increase maximum sentence
of defendant convicted of second degree offense of
unlawful possession of prohibited weapon from ten (o
20 years, thereby imposing puunishment identical to
that state imposed for first degree crime, violated due
process; due process clause required such factual
determinations to be made hy jury on basis of proof
beyond reasonable doubt. U.S.C.A. Const.Amend.
14; N.J.S.A. 2C:43-6, subd. a(l), 2C:43-7, subd.
a(3), 2C:44-3, subd. e,

[7] CRIMINAL LAW €568

1 10kS568

Relevant inquiry in detenmining whether finding is
essential element of offense which must be decided by
jury beyond reasonable doubt is one not of form,_but
of eifect, namely whether required finding exposes
defendant to greater punishment than that anthorized
by jury's guilty verdict,

(8] CIVIL RIGHTS €=472.1

78k472.1

Mete fact thal state legislature placed its hate crime
sentence enhancer within senlencing provisions of

«

Page 2

criminal code docs not mean that finding of biased
purpose to intimidate which is required for hate crime
sentence enhancement is not essential element of
offense which nwst be decided by jury beyond
reasonable doubt. N.J.S.A. 2C:43-6, subd. a(l),
2C:43-7, subd. a(3), 2C:44- 3, subd. e,

[8] CRIMINAL LAW €=1208.6(1)
110k1208.6(1)
Mere fact that state legislature placed its hate crime
sentence enhancer within seniencing provisions of
criminal code does not mean that finding of biased
purpose to intimidate which is required tor hate crime
sentence enhancemeént is nol essential element of
offense which must be decided by jury beyond
reasonable doubt. N.J.8.A, 2C:43-6, subd. a(l),
2C:43-7, subd. a(3), 2C:44- 3, subd. e,

Syllabus [EN¥)

EN* The syllabus constitules 1o part of the opinion of
the Court hut has been prepared by the Reporter of
Decisions for the convenlence of the reader. See
United States v. Detroit Timber & Lumber Co., 200
U.S. 121, 337, 26 S.Cr. 282, 50 L..Ed. 199,

*1 Petitioner Apprendi fired several shots into the
home of an African- American family and made a
statement--which he later retracted--that he did not
want the family 5n his nclghborhood because of thelr
race. He was charged under New Jersey law wilh,
inter alia, second-degree possession of a firearm for
an unlawful purpose, which cacries a prison term of 5
to 10 years. The count did not refer to the State’s hate
crime statute, - which provides for an enhanced
sentence if & trial judge finds, by a preponderance of
the evidence, that the defendant committed the crime
with a purpose to intimidate a person Or group
because of, inter alia, race. After Apprendi pleaded
guilty, the prosecutor filed a motion to enhance the
sentence. The court found by a preponderance of the
evidence that the shooting was racially motivated and
sentenced Apprendi to a 12-year term on the firearms
count. In upholding the sentence, the appeals court
rejected Apprendi’s claim that the Due Process Clause
requires thal a bias finding be proved to a jury beyond
a reasonable doubl. The State Supreme Court
affinmed.

Held: The Constitution requires that any fact that
increases the penalty for a crime beyond the
prescribed statutory maximum, other than the factof a
prior conviclion, must be submitled to a jury and
proved beyond a reasonable doubt. Pp. ---- - - 7-31,
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() The answer 1o the narrow conslitulioual question
presented--whether  Apprendi's  scilence  was
permissible, given that it exceeds the 10-year
maximum for the offense charged--was foreshadowed
by the holding in Jones v. United States, 526 U.S.
227, 119 8.Ct. 1215, 143 L.Ed.2d 311, that, with
regard to federal law, the Fifth Amendment's Due
Process Clause and the Sixth Amendment's notice and
jury trial guarantees require thal any fact other than
prior conviction that increases the maximum penalty
for a crime must be charged in an indiciment,
submitted to a jury, and proved beyond a reasonable
doubt. The Tourteenth Amendment comunands the
same answer when a slate statute is involved. Pp. ----
- = 7-9,

{b) The Fourteenth Amendment right to due process
and the Sixth Amendment right to trial by jury, taken
ogether, entitle a criminal defendant o a jury
determination that he is guilty of every element of the
crime with which he is charged, beyond a reasonable
doubt, E.g., In re Winship, 397 U.S. 358, 364, 90
S.Ct. 1068, 25 L.Ed.2d 368. The nhistorical
foundation for these principles extends down Centuries
into the common law. While judges in this country
have long exercised discretion in sentencing, such
discretion is bound by the range of sentencing options
prescribed by the legistawre. See, e.g., United States
v. Tucker, 404 U.S. 443, 447, 92 S.Ct. 589, 30
L.Ed.2d 592. The historic inseparability of verdict
and judgmenl and the consisient limitation on judges’
discretion highlight the nowvelly of a scheme that
removes the jury from the determination of a fact that
exposes the defendant to a penally exceeding the
maxlmum he could receive il punished according Lo
the facts veflected in the jury verdict alone. Pp. - -
--- 4-18.

(¢) McMillan v. Pennsylvania, 477 U.S. 79, 106
$.Ct. 2411, 91 L.Ed.2d 67, was the first case in
which the Court used "sentencing factor” 1o refer lo 4
fact that was not found by the jury but coutd atfect the
seatence imposed by the judge. In finding that the
scheme at issué there did not run atoul of Winship's
strictures, this Court did not budge from the position
that ¢1) constitutional limits exist to Siates’ authority
to define away facts necessary to constilute a criminal
offensc, id., at 85-88, 106 S.Ct. 2411, and (2) a state
scheme that keeps from the jury facls exposing
defendants 10 greater or additional punishinent may
raise scrious constitutional concerns, id., at 88, 106
$,Ct. 2411. Almendarez-Torres v. Unfted States, 523
U.8. 224, 118 S.Ct. 1219, 140 L, Ed.2d 350--in which
the Court upheld a tederal law allowing a judge to

P
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impuse an cnhanced -sentence based on  prior
convictions not alleged in the indictment--represents at
best an exceptional departure from the historic
practice, Pp. ---- - —--, 19-24,

#2 (d) In light ot the constitutional rule expressed
here, New Jersey's practice cannot stand. It allows a
jury to convict a defendant of a second- degree
offense on its finding beyond a reasonable doubt and
then allows & judge lo impose punishment identical (o
that New Jersey provides for first-degree crimes on
his finding, by a preponderance of the evidence, that
the defendant's purpose was to Intimidate his victim
based on the viclim's particular characteristic. ‘The
State's argument (hat the biased purpose findiug is not
an “element” of a distinct hate crime offense but a
"sentencing factor” of motive is nothing more than a
disagreement with the rule applied in this case.
Beyond this, the argument cannol succeed on its own
terms. It does not malter how the required finding is
labeled, but whether il exposes the defendant to a
greater punishment than that authoiized by the jury's
verdict, as does the sentencing "enhancement” here.
The degree of culpability lhe legislature associates
with factually distinct conduct has significant
jmplications both for a defendant's liberly and for the
heightened stigma associated with an offense the
legislature has selected as worthy of greater
punishment. That the State placed the enhancer within
the criminnl code's sentencing provislons docs not
mcan that it is not an cssential clement of the offense.
Pp. ---- - ----, 25-31.

159 N.J. 7, 731 A.2d 485, reversed and remanded.

STEVENS, 1., delivered the opinion of the Courl, in
which SCALIA, SOUTER, THOMAS, and
GINSBURG, I., joined. SCALIA, 1., filed a
concurring opinion. THOMAS, J., filed & concurring
opinion, in which SCALIA, J., joined as to Parts 1
and 1I. O"CONNOR, J., filed a dissenting opinion, in
which REHNQUIST, C. I., and KENNEDY and
BREYER, JJ., joined. BREYER, I, filed a dissenting
opinion, in wiich REHNQUIST, C. 1., joined.

Joseph D. O'Neill, for petitioner.
Lisa §. Gochman, Treaton, NJ, for respondent.

Edward C. DuMont, for United States as amicus
curiae, by special leave of the Court,

Justice STEVENS delivered (he opinion of the Court.
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*3 A New Jersey statute classifies the possession of a
fircarm tor an unlawful purpose as a "second-degree”
offense. N.J. Sia. Ann, § 2C:39- 4(a) (West 1995).
Such an offense is punishable by imprisonment for
"between five years and 10 years." § 2C:43-6(2)(2).
A separate stalute, described by that Siate's Supreme
Court as a "hate crime” law, provides for an
"extended term" of imprisonment if the trial judge
finds, by a preponderance of the evidence, that "[(he
defendant in committing the crime acted with a
purposc to intimidate an individual or group of
individuals beeause of race, color, gender, handicap,
religion, sexual orientation or ethmicity.” N.J. Stat,
Amn. § 2C:44-3(e) (West Supp.2000). The extended
term amthorized by the hae crime law for second-
degree oftenses is imprisonment for "between 10 and
20 years." § 2C:43-7(a)(3).

The question presented is whether the Due Process
Clause of the Fourteenth Amendment requires that a
factual determinaton authorizing an increase in the
maximum prison sentence for an offense from 10 lo
20 years be made by a jury on the basis of proof
beyond a reasonable doubt,

I

Al 2:04 a.m. on December 22, 1994, petitioner
Charles C. Apprendi, Jr., fired several .22-caliber
bullets into the home of an Afvican-American family
that had recently moved inlo a previously all-white
neighborhood in Vineland, New Jersey. Apprendi was
promptly arcested and, at 3:05 a.nm1., admitted that he
was the shooler. After lurther questioning, at 6:04
a.m., he made a statement-- which he later retracted--
that even thongh he did not know the occupants of the
house personally, “because they are black in color he
does not want them in the neighborhood," 159 N.J. 7,
10, 731 A.2d 485, 4806 (1999).

A New Jersey grand jury returned a 23-count
indictment charging Apprendi with four tirst-degree,
eight second-degree, six third-degree, and five fourth-
degree offenses. The charges alleged shootings on
four different dates, as well as the unlawrul possession
of various weapons, None of the counts referred 1o
the hate crime statute, and nonc alleged that Appréadi
ueted with a racially biased purpose.

The parties entered into a plea agreement, pursuant to
which Apprendi pleaded guibly to two counts (3 and
18) of second-degree possession of a firearm for an
unlawful purpose, N.J. Stat. Ann. § 2C:39-4a (West
1995), and one count (22) of the Ihird-degree offense

¢
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of untawful possession ot an antipersonnel bomb, §
2C:39-3a; the prosccutor dismissed the other 20
counts. Under state law, a second-degre¢ ollense
carries a penalty range of 5 to 10 years, § 2C:d3-
6(a)(2); a third-degree offense carries & penally range
of belween 3 and 5 years, § 2C:43-6(a)(3). As part of
the plea agreement, however, the Stale resevved the
right (o request the court 10 impose a higher
"enhanced" sentence on count 18 {whlch was based on
the December 22 shooting) on the ground that that
offense was committed with a biased purpose, as
described in  § 2C:i4d-  3(e).  Apprendi,
correspondingly, reserved the right (o chuilenge the
haie ¢rime sentence enhancement on the ground that it
violates the United States Constitution.

At the plea hearing, the trial judge heard sufficient
evidence to establish Apprendi’s guilt on counts 3, 18,
and 22; ihe judge then confirmed that Apprendi
understood the maximumn sentences that could be
imposed on those counts. Decause the plea agreement
provided that the seutence on the sole third-degree
offense (comnt 22) would run concurrently wilh the
other sentences, the potential sentences on the (wo
sccond-degree counts were critical. If the judge tound
no basis for the blased purpose enhancement, the
maximum consecutive sentences on those counls
would amount to 20 years In aggregate; if, however,
the judge enhanced the sentence on count 18, the
maximum on that count alone would be 20 years and
the maxinmm for the two counts In aggregale would
be 30 years, with a 15-year period of parole
ineligibiity. ‘

#4 After the trial judge accepted the three guilty
pleas, the proseculor filed a formal motion for an
extended term. The trial judge thereafter held an
evidentiary hearing on Ihe issue of Apprendi's
"purpose” for the shooting on December 22. Apprendi
adduced evidence from a psychologist and from seven
character witnesses who testified that he dld not have
a reputation for racial bias. He also took the stand
himself, explaining that the incident was an
unintended consequence of overindulgence in alcohol,
denying that he was in any way hiased against
African-Americans, and denying that his statement to
the police had been accurately described. The judge,
however, found the police officer's  testimony
credible, and concluded that the evidence supported a
finding "that the crime was motivated by raclal bias."
App. to Pet, for Cert. 143a, Having found "by a
preponderance of the evidence" thal Apprendi's
actions were taken "with a purposc Lo intimidate" as
provided hy the statute, id., at 138a, 130a, 144a, the
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trial judge held that the hate crime eshancement
applied. Rejecting Apprendi's constitutional challenge
to the siatute, the judge sentenced him to a 12-year
term of imprisonment on count 18, and to shorter
concurrent sentences on the other two counts.

Apprendi appealed, arguing, inter alia, that the Due
Process Clause of the United Srates Conslilution
requires that the finding of bias upon which his hate
crime sentence was based must be proved 10 a jury
beyond a reasonable doubt, In re Winship, 397 U.S.
358, 90 S.Ct, 1068, 25 L.Ed.2d 368 (1970). Over
dissent, the Appeltate Division of the Superior Court
of New Jersey upheld the enhanced seutence. 304
N.J.Super. 147, 698 A.2d 1265 (1997). Relying on
our decision in McMillan v. Pennsylvania, 477 U.S,
79, 106 S.Cr. 2411, 91 L.Ed.2d 67 (1986). the
appeals court found that the state legislature decided
lo make the hale crime enhancement a "sentencing
factor,” rather than an element of an underlying
offense--and that decision was within e Stlae's
establislied power to define the elements of its crimes.
The hate crime statute did not create a presumptlon of
guilt, the court deiermined, and did not appear
“lailored to permit the ... finding 1o be a tail which
wags the dog of the substaniive offense.” 304
N.J.Super., at 154, 698 A.2d, al 1269 (quoting
McMillan, 477 U.S., at 88, 106 S5.Ct. 241D).
Characterizing the required finding as one of
"motive,"” the court described it as a traditional
“sentencing factor,” one not censidered an "essential
element” ol any crime unless the legislalure so
provides, 304 N.J.Super., at 158, 698 A.2d, at [270.
White recognizing that the hate crime law did expose
defendants to “greater and additional punishment,"
id., at 156, 698 A.2d, at 1269 (quoting McMillan,
477 U.S., at 88, 106 S.Ct. 2411), the court held that
that "one factor standing alone” was not sufficient to
render the statute unconstinational, Ibid.

A divided New Jersey Supreme Court affirmed. 159
NJ. 7, 731 A.2d 485 (1999). The court began by
explaining that white due process only requircs the
State 1o prove the "elements" of an offense beyond a
reasonable doubt, the mere fact that a state legisiature
has placed a criminal component “within _the
sentencing provisions" of the criminal code "does 1ot
mean that the finding of a biascd purpose Lo intimidate
is nol an essentlal element of the offense.” Id., at 20,
731 A2d, at 492, "Were thal the case,” (he courl
continued, "ihe Legislature could just as casily allow
judges, not juries, to determing if a kidnapping victim
has been released unharmed.” lbid. (citing siale
precedent reguiring such a finding to be submitted to a

(
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jury and proved beyond 4 reasonable doubt). Neither
could the constitutional question be settled simply by
defining the hate crime statute’s “purpose (o
intimidate™ as “metive" and thereby excluding the
provislon from any traditional conception of an
"element” of a crime. Even if one could characterize
the language this way--and the court doubted that such
a characterization was accurale--proof of melive did
not ordinarily "increase the penal consequences to an
actor.” Ibid. Such "[t]abels," the court concluded,
would not yield an answer 1o Apprendi's constitutionat
question, Ibid.

*5 While noting that we had just last year expressed
serious doubt concerning the constitutionality of
allowing penalty-enhancing findings to be detcrmined
by & judge hy a preponderance of the evidence, Joncs
v. United States, 526 U.S, 227, 119 5.Ct, 215, 143
L.Ed.2d 311 (1999), the court concluded that lhose
doubts were not essential to our holding. Turning
then, as the appeals court had, to McMiltan, as well
as (0 Almendarez-Torres v. United States, 523 U.S.
224, 118 §.Ct. 1219, 140 L.Ed.2d 350 {1998), the
court undertook a multifactor inquiry and then held
that the hate crime provision was valid. In (he
majorily's view, - the statute did not altow
impermissible burden shifting, and did not “create a
separate offense calling for a separate penalty.” 159
NJ., at 24, 731 A.2d, at 494, Rather, "the
Legistature simply took one factor that has always
been considered by sentencing couris to bear on
punishment and dictated the weight to be given that
" factor, " Ibid.. 731 A.2d, at 494-495. As had the
appeals court, the majorily recognized that the state
statute was unlike that in MeMillan inasmuch as it
increased the maximum penalty to which a defendant
coutd be subject. But it was not clear that this
difference alone would "change the constitutional
calculus,” especially where, as here, "there is rarely
any doubt whether the defendanls conunitted the
crimes with the pucpose of inlimidating the victim on
ihe basis of race or ethnicity." 159 N.J., at 24-25, 731
A2d, at 495, Moreover, in light of concerns
"idiosyneratic" (o hate crime statutes drawn carefully
1o avoid "punishing thought itself," the enhancement
served as an appropriate balance between those
concerns and the Stale's compelling inlerest in
vindicating the right “to be free of invidious
discrimination.” Id., at 253- 26, 731 A .2d, at 493.

‘Ihe dissent rejected this concluslon, believing instead
that the case turned on two critical characteristics: (1)
"a defendant's menlal sfate In commiiting the subject
offense ... necessarily involves a finding so inlegral to
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the charged offense that it must be characterized as an
element thercot™; and (2) "the significantly increased
sentencing range (riggered by ... the tinding of a
purpose (o inlimidate” means (hat the purpose "must

be treated as a imaterial element [that] must be found -

by a jury beyond a reasonable doubt.” 1d,, at 30, 731
A.2d, at 498, In the dissent's view, the facls
increasing  sentences in bolh  Almendarcz-Torres
(recidivism) and Jones (sericus bodily injury) were
quile distinct from New Jersey's required finding of
purpose here; the latter finding turns directly on the
conduct of the defendant during the crirme and defines
a level of culpability necessary to ferm the hate crime
offense. While acknowledging "analytical lensions” in
this Court's post-Winship jurisprudence, the dissenters
conclnded that “there can be lutle doubt thal the
sentencing  factor applied to this defendant--the
purpose to inlimidate a victim because of race--must
fairly De regarded as an element of the crime
requiring inctusion in the indictment and proof beyond
a reasonable dousbt.” 159 N.J., av 51, 731 A.24d, at
s12.

*6& We granted certiorari, 528 U.S, (018, 120 5.CL,
525, 145 L.Ed.2d 407 (1999}, and now reverse.

I

It is appropriate Lo begin by explaining why certain
aspects of the case are not relevant to the narrow issue
that we must resolve. First, the State has argued that
even without the trial judge's finding of raclal bias,
the judge could have imposed consecutive sentences

on counts 3 and 18 that would have produced the.

12-year term of imprisoiunent that Apprendi recelved;
Apprendi's actual sentence was thus within the range
authorized by statute for the three offenses o which
he pleaded guilty. Brief for Respondent 4. The
constitutional question, however, is whether the
12-year sentence imposed on count 18 was
permissible, given thar it was above the 10-year
maximum for the offense charged in that counl. The
finding is legally significant because it increased--
indeed, it doubled--the maxinmum range within which
the judge could exercise his discretion, converling
what otherwise was a maximum 10-year sentence on
that count inlo 3 minimum sentence. The sentences on
counts 3 and 22 have no more relevance to our
disposition than (he dismissal of the remaining 18
counts,

Second, although the conslitwionality of basing an
enhanced senlence on racial bias was argued in the
New Jersey courls, that issee was not raised here.

(
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[FM1] The substantive- basis for New Jersey's
enhancenent is thus not at issue; the adequacy of New
Jersey's procedure is, The strength of the state
interests that are served by the hate crime legistation
has no more bearing on this procedural question than
the strength of the interests served by other provisions
of the ¢riminal code.

N1, We have previously rejected a First Amendment
challenge to an cphanced senlence based on a jury
finding that the defendant had intentionally selected
his viclim because of the victim's race. Wisconsin v.
Mitchel!t, 508 U.S. 476, 480, 113 8.Ct. 2194, 124
L..Ed.2d 436 (1993).

Third, we reject the suggestion by the Statc Supreme
Court that “there is rarely any doubt” concerning thie
existence of the biased purpose that will support an
enhanced sentence, 159 N.J,, at 25, 731 A.2d, at 495.
In this very case, that issue was the subject of the fuil
evidentiary hearing we described. We assume that
both the purpose of the offender, and even the known
identity of (he victim, will somelimes be hotly
disputed, and that the outcome may well depend in
some cases on the standard of proof and the identity of
the factfinder.

*7 Fourth, because there is no ambiguity in New
Jersey's slatutory scheme, this case does nol raise any
question concerning the State's power to manipulate
the prosecutor's burden of proof by, for example,.
relying on a presumplion rather than evidence to
establish an element of an offense, of, Mullaney v.
Wilbur, 421 U.S. 684, 95 S.Ct. 1881, 44 L.Ed.2d
508 (1975); Sandstrom v. Moniana, 442 U.8. 510, 99
§.Ct. 2450, 61 L.Ed.2d 39 (1979), or by placing Lhe
affirmative defense label on "at teast some elements”
of traditionat crimes, Patterson v. New York, 432
U.S. 197, 210, 97 S.Ct. 2319, 53 L.Ed.2d 28]
([977). The prosecuter did not invcke any
presumption to buttress the evidence of racial bias and
did not claim that Apprendi had the burden of
disproving an improper molive. The question whether
Apprendi had a constitutional right w have a jury find
such hias on the basis of proof heyond a reasonable
doubt is starkly presented.,

Cur answer to thal question was toreshadowed hy our
opinion in Jones v. United States, 526 U.S. 227, 119
S.Ct. 1215, 143 L.Ed.2d 311 (1999), construing a
federal stawte. We there noted that "under the Due
Process Clause of the Fifth Amendment and the notice
and jury trial guarantees of the Sixth Amendment, eny
facl (other than prior conviction) that increascs the

Copr, © West 2000 No Claim lo Crig. U.S. Govt. Works

Page:

4057




. |
-~ 8.Ct, ----

{Citc as: 2000 WL 807189, *7 (U.8.))

maximnum penalty for a crime must be charged in an
indictment, submitted to a jury, and proven beyond a
reasonable doubt,™ Id., at 243, a, 6, 119 8,Ct, 1215.
The Fourteenth Amendment commands the samc
answer in this case involving a state stawte,

m

In his 1881 fecture on the criminal law, Oliver
Wendell Holmes, Jr., observed: "The law threalens
cerlain pains if you do certain ihings, intending
thereby to give you a new motive for not doing them,
If you persist in dolng them, it has to inflict the pains
in order that its threats may continue lo be believed.”
|[FN2) New Jersey threatened Apprendi with certain
pains if he unlywfully possessed a weapen and with
additional pains if he selected his victims with a
purpose to intimidate them because of their race. As a
matter of simple justice, il seems obvious that the
procedural safeguards designed 1o protect Apprendi
from unwatranted pains should apply equally to the
two acts that New Jersey has singled out for
punishtnent. Merely using lhe label “sentence
enhancement” to describe the later surely does not
provide a principled basis for treating them
differently,

N2. O. Ilolmes, The Common Law 40 (M. Howe
¢d. 1963).

[1] Al stake in this case ave constitutional protections

of surpassing importance: the proseription of any
deprivation of liberty without “due process of taw,”
Amdt. 14, and the guaraniee that "{ijn all criminal
prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impactial jury,” Amdt,
6. [FN3] Taken together, these rights indisputably
entitle a criminal defendant to "a jury determination
that {he] is guilty of every element of the crime with
which he is charged, beyond a reasonable doubt."
United States v. Gaudin, 515 U.S. 506, 510, 115
S.Ct. 2310, 132 L/Ed.2d 444 (1995); see also
Sullivan v. Louisiana, 508 U.S. 275, 278, 113 5.Cu
2078, 124 L.Ed.2d 182 (1993); Winship, 397 U.S., al
364, 90 S.Ct. 1068 ("{Tlhe Due Process Clause
protects the accused against conviction except upon
proof beyond a reasonable doubt of every fact
necessary to constitute the crime with which he is
charged”).

FN3, Apprendi has noy here asserted a constiwilonal
ctaim based on the omission of any relerence to
sentence enhancement or raciat bias in the indictinent.

Il relies entirely on the fact that the "due process of

(
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law" that the Fourteenth Amendment reguires the
Stales 0 provide to persons accused of crime
encompasses the right 1o a trial by jury, Duncan v.
Louisiung, 301 U.8. 145, 88 8.C1. 1444, 20 L.Ed.2d
491 (1968), and the flght to have every element of ihe
offense proved beyond a reasonable doubt, In re
Winship, 397 U.S. 358, 90 5.Ci. 1068, 25 L.Ed.2d
368 (1970). Thal Amendinent bas not, however, been
construcd o Include ahe Fifihi Amendment right to
"prescuument or indictment of a Grand Jury” that was
implicated in our recent decision in Almendarez-
Torres v. United Staes, 523 U8, 224, 118 5.C1.
1219, 140 L.Ed.2d 350 (1998). We thus do not
address the indictment question separately today.

*§ As we have, unanimously, explaingd, Gaudin, 513

U.S., at 5i0-511, 115 S.Ct. 2310, the histotical
foundation for our recognition of these principles
extends down centuries into the common law. "[T]o
guard against a spirit of oppression and tyranny on the
part of rulers,” and “"as the great bulwark of [our]
¢ivil and political llberties," 2 J. Story, Commentarles
on (he Constitution of the United Siates 540-541 (4th
ed. 1873), trial by jury has been understood to require
that “the truth of every accusation, whether preferred
in the shape of indiciment, information, or appeal,
should afterwards be confirmed by the unanimous
suffrage of iwelve of [the defendant's] equals and
neighbours...." 4 W. Blackstone, Commentaries on
the Laws of England 343 (1769) (hereinafter
Blackstone) {emphasis added). See also Duncan v.
Louisiana, 39t U.S. 143, 151-154, 88 S.CL. 1444, 20
L.Ed.2d 491 (1968).

[2] Boually well founded is the companion righ! to
have the jury verdict based on proof heyond a
reasonable doubt, "The 'demand for a higher degree
of persuasion in criminal cases was recurrently
expressed from ancient times, [though] its
crystallization into the formula "beyond a reasonable
doubt" seems to have occurred as late as 1798, It is
now aceepted in common law jurisdiclions as the
measure of persuasion by which the prosecution musi
convinee the trier of all Ihe essential elements of
guilt,’ C. McCormick, Evidence § 321, pp. 681-682
(1954); see also 9 J. Wigmore, Evidence § 2497 (3d
ed.1940)." Winship, 397 U.S., at 361, 90 5.Ct, 1068.
We went on to explain that the reliance on the
“reasonable doubt” standard among common-law
jurisdictions " 'retlect[s] a profound judgment about
the way in which law shoultd be enforced and justice
administered.' * Wl., al 361-362, 90 S.Ct. 1068
{quoling Duncan, 391 U.S., at 155, 88 S.CL. 1444).

Any possible distinction between an “element” of a
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felony offense and a  “"sentencing factor" was
unknown to the practice of criminal indictment, trial
by jury, and judgment by court [FN4] as it existed
during (he years surrounding our Nation's founding.
As a general rule, criminal proceedings were
submitted to a jury alter being initiated by an
indictment containing "all the facts and ciccumstances
which constitute the offence, ... stated wily such
verlainty and precision, that the defendant ... muy be
ehoabled to determine the specics of offence they
constitute, in order that he may prepare his defence
accordingly ... and that there may be no doubt as {0
the judgment which should be given, it the defendant
be convicted,” J. Archbold, Pleading and Evidence in
Criminal Cascs 44 (15th ed. 1862) (cmphasis added).
The defendant's ability to predict with certainly the
judgment from the face af the felony indictment
flowed from the invariable linkage of punishment with
erime, See 4 Blackslone 369-370 (aller verdict, and
barring & detect in the indiciment, pardon ot benetit of
clergy, “"the courl mwsi pronounce that judgment,
which the law hath annexed to the crime " {emphasis
added)).

N4, "[A)fter frinl and convictlon are past,” (he
defendant is submitied to "judgment" by the court, 4
Blackstone 368--the stage approximating in niodern
terms the imposition of sentence.

*9 Thus, with respect to the criminal law of felonious
conduct, "the English irial judge of the later
eighteenth century had very little explicit discretion in
sentencing. The substantive criminal law tended 1o be
sanction- specific; it prescribed a particular senience
for each offense, The judge wns meant sinply to
impose that sentence (unless he thought in the
circumstances that the sentence was so inappropriatc
that he should invoke the pardon process lo commute
it)." Langbein, The English Criminal Trial Jury on the
Byve of the French Revelutiou, n The Trial Jury in
England, France, Germany 1700-1900, pp. 36-37 (A.
Schioppa cd.1987), [FN5) As Blackstone, among
many others, has made clear, [FN6] "[i]he judgment,
tiough pronounced or awarded by the judges, is not
their determination or sentence, but the determination
and sentence of the law." 3 Blackstone 396 (emphasis
deleted). [FN7] =

PNS. As we suggesied in Jones v, United States, 526
U.S. 227, 119 S.C1. 1215, 143 L.Ed.2d 311 (1999),
juries devised exirategal ways of avoiding a guily
verdict, at least of the more severe form of the
affense alleged, if the punishment associated with the
offense seemed to Lhem disproportionate to {he

¢
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scriousness of the conduct of the particular defendant,
Id., at 245, 119 §.Ct. 1215 ("I'kis power o thwart
Parliament and Crown 100k the forin not anly of flat-
out acquittals in the face of gullt but of what today we
would call verdicts of guilty to lesser iucluded
oftenscs, manifestations of wihat Blacksione described
as “pious perjury’ on (he jurors™ part. 4 Blackstone
238-239").

FN6. As the princlpal dissent would chide us for this
single citation to Blackstone's third volune, rather
than his fourth, post, at ----, 3 (dissenting oplnion),
we sugpest that Blackstone himself directs us to it for
these purposes, See 4 Blackstone 343 ("The antiauily
aud excetlence of this [jury] trial, for the sewling of
civil property, has before been explained al large,”)
See id., at 379 {"Upon 1hese accounts the trial by jury
ever has been, and [ trust ever will be, looked upon as
the glory of the English law. And, {f it has so great an
advantage over others In regulating civil property,
how miich musi that advantage be helghtened, when it
is applied to criminal cases!") 4 id., at 343 ("And it
will hold much swronger in criminal cases: since, in
times of difficully and danger, more is w be
apprehended from the violence and partiality of judges
appointed by the crow, in suits between the king and
the subject, than in disputes between one individual
and aucther, to setile the metes and boundaries of
private property™); 4 id., at 344 ("What was said of.
juries in general, and che irial thereby, in civil cases,
will greaily sharten our present remarks, with regard
to the trial of criminal suits; Indictments,
informations, aud appeals”).

FN7. The common law of punishment for
misdemeanors--those "smaller faults, and omissions
of less consequence,” 4 Blackstone 5--was, as we
noted in Jones, 526 U.S., at 244, 119 §.Ct. 1215,
substantially more dependent upon judicial discreiion.
Subject to the Llmitations that the punishment not
"tauch life or limb,"” that it be proportlonate to the
offense, and, by the 17th century, that it not be "cruel
or unusual,”  judges mosi  commonly  imposed
discretionary "sentetices” of fines or whippings upon
misdemeanant offenders. J. Baker, Ditroduction to
English Legal History 584 (3d ed.1950)}, Actual
sentenccs  of imprisonment  for  such  offenses,
lhiowever, were rare at comnion law until the laie t8th
century, ibid., for "the idea of prison as a punishment
would have seemed an pbsurd expense,” Baker,
Criminat Courls and Procedure at Common Law
1550-1800, in Crime in Bugland 1550-1800, p. 43 (J.
Cockburn ed. 1977).

This practice at common law held (rue when
indictments were issued pursuant Lo statute, Just as the
circumstances of the crime and the intent of the
defendant at the lime of commission were oflen
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cssential elements to be alleged in the indiciment, so
loo were the circumstances mandating a particular
punishment, "Where a statule annexes a higher degree
of punishment to & common-law felony, If commiited
under particular circumstances, an indictment for the
offence, in order to bring the defendant within that
higher degree of punishment, must expressly charge it
to have heen comitted under those circumstances,
and must state the circumstances with certainty and
precision, [2 M. Hale, Pleas of the Crown *170]."
Archbold, Pleading and Evidence in Criminai Cases,
at 51. If, then, "upon an indictment under the statute,
the prosecutor prove the felony 1o have heen
committed, but fail in proving it to have been
committed under the cirgumstances specified in the
stawte, the defendant shall be convicted of the
commor-law felony only." 1d., w [88. [FN8]

ENB. To the extent the principal dissent appears (o
take issue with our reliance an Archbald (among
nthers) as an awthoritative source on the cominon law
aof the relevant period, posi, at - - - 3-4, we
simply uote (lat Archbald has been cited by tumerous
opinions af this Court for that very purpose, his
Criminal Pleading treatise being generally viewed as
"an essential reference book for every criminal lawyer
warking it the Crown Court," Biographical
Dictionary of the Common Law 13 (A. Simpson
ed.1984); see also Holdsworth, The Literature of the
Common Law, in 13 A History of English Law
464-465 (A. Goodhart & H. Hanbury eds.1952).

We should be clear that ucthing in this history
suggests that it is impermissible for judges to exercise
discretion--taking into consideration various factors
relating both (o offense and offender--in imposing 2
judgment within the range prescribed by statule. We
have often noted that judges in this country have long
exercised discretion of this nature in imposing
sentence within starutory limits in the individual case.
See, e.g., Williams v. New York, 337 U.S. 241, 246,
69 S.Ct. 1079, 93 L.Ed. 1337 (1949) ("[B]oth before
and since the American colonies hecame a nation,
courts in this country and in England practiced a
policy under which a sentencing judge could exercise
4 wlde discretion in the sources and lypes of evidence
used 1o assist him in determining the kind and extent
of punishment to be imposed within limits fixed* by
law * (emphasls added)). As in Williams, our periodic
recognition of judges' broad discretion In sentencing--
since the |9th-century shitt in this country from
statutes providing {ixed-term sentences to those
providing jndges discreton within a permissible
range, Note, The Admissibility of Character Evidence
in Determining Sentence, 9 U. Chi. L.Rev. 715

(
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(1942)--has been regularly accompanied by the
qualification that that discretion was bound by the
range of sentencing options prescribed by the
legistature. See, e.g., United States v. Tucker, 404
U.S. 443, 447, 92 S.Ct. 589, 30 L.Ed.2d 592 (1972)
(agreeing that "[tlhe Govermmenl is also on solid
ground in asserling that a sentence imposed by a
federal district judge, if within stattory limits, is
generally not subject to review" (emphasis added));
Williams, 337 U.S., at 246, 247, 69 S5.Ct. 1079
(explaining thal, in contrast to the guilt stage of wial,
the judge's task in sentencing is 1o detertnine, "within
fixed statutory or constitutional limits[,] the type and
extent of punishment atier the issue of guilt" has been
resolved), [FN9]

FN9. Scc also | J. Bishop, Criminal Law §§
933-934(1) (9th ed. 1923) ("Wih us legislation
ordinarily fixes the penalties for the common law
offences equally with the statutary ones ... Under the
comnmon-taw procedure, the court determines in each
case what within the limits of the law shall be the
punishmemn,--the question being one of discre-tion”)
(emphasis added); id., § 948 ("[1]f the faw has given
e court a discretion as to the punishment, It will
look in pronouncing sentence into any ovidence
praper 1o influence a judicious magisirate to make il
heavier ar lighter, yel nat to excead the limits fixed
for what of crime is within the allegation and the
verdict. Or this sort of evidence may be placed before
lhe jury at the irial, if it has the power to assess the
punishmert, Bul it such a case the aggravating malicr
must nat be of a erine separate fvam the one charged
in the indictment,--a rule not applicable where a
delliquent offence under an habiwal criminal act is
involved”) (footnotes omitted).

The principal dissent's discussion of Willlams, post,
at = o -==24- 26, fails 1o acknowledge the
signlficance of the Court's caveat that judges'
discretion is coustrained by the "limits fixed by law."
Nothing in Williams imples that a judge may finpose
a more severe sentence than the maximum autwrized
by the facts found by the jury. Indeed, the
commentators cited in the ¢issent recognize precisely
this same limitation. See post, af ---- 23 (quoting K.
Slith & J. Cabranes, Fear of Judging: Sentencing
Guidelines in the Pederal Courts 9 (1998) ("From the
beginning of the Republic, federal judges were
emtrusted  with  wide senteucing discretion ...,
peninitling whe senlencing judge to impose any tern of
imprisonment and any fine wp o the slatatory
maximum " (emphasis added)); Lynch, Towards A
Muodel Penal Code, Second {Federal?), 2 Buff.Crim.
L.Rev. 297, 320 (1998) (uoting that judges in
discretionary sentencing took account of facts relevant
ta a particular offense "within the spectrum of
conduct cavered by the statute of conviction")).
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*10 [3] The historic link between verdict and
judgment and the consistent limitation on judges’
discretion to operate within the limits of the legal
penalties provided highlight the novelty of a legislative
scheme that removes the jury {tom the determination
of a fuct that, if found, exposes the criminal defendant
to a penalty exceeding the maximunl he would receive
if punished according to the facts reflected in the jury
verdict alone. [FN10]

T'N10. In suppost of its nove] view ihat this Court has
"lang recognized" that nor all  facts  affecling
punistuuent need go 10 the jucy, post, at --=- « -=-- 1-2,
the principal dissent cites three cases decided within
the past quarter cenfury; and each of these is plainly
distingnishable. Rather 1han ofter any historical
account of its own that would supportl the notion of a
"sentencing factor” legally increasing putlishment
beyond the statutory maximum--and  Justice
THOMAS® concurriug opinion in his case makes
clear that such an exercise would be futile--the dissent
procceds by miscliaracterizing our account. The
evidence we describe that punishment was, by law,
tied to the offznse (enabling the defendant to discern,
. barring pardon or clergy, his punishment from the
face of the indictment), and the evidence that
American judges have exercised senrencing discretion
wilhin a legally prescribed range {enubling the
defendant to discern from the statute of indictment
what maximum punishment conviction under that
stalute could bring), point to a single, consistent
conclusion: The judge’s role In senleucing s
constrained at its outer limits by the facts alleged in
the indictment and found by the jury., Pul simply,
facts that expose a defendant to & punishment greater
than that otherwise legally prescribed were by
definition "elements" of a separate legal offense.

We du not suggest (hat trial praciices cannot chunge
in the course of centuries and still remain true to the
principles that emerged from the Framers' fears "that
the jury right could be lost not only by gross dental,
but by erosion.” Jones, 526 U.S., at 247-248, 119
S.Ct. 1215. [FN11] But practice must at least adhere
to the basic principles undergirding the requirements
of tryiug to a jury all tacts necessary to constituic a
stalutory offense, and proving those facts beyond
reasonable doubt, As we made clear in Winship, the
"reasonable doublt” requirement "has a vital role in
out eriminal procedure for cogent reasons.” 397 u.s.,
at 363, 90 S.Ci. 1068. Prosecution subjecls the
criminal defendant both to "the possibility that he may
lose his tiberty upon conviction and ... the certainty
that he would be stigmatized by the conviction." Ibid.
We thus require this, among oiher, procedural
protections in order fo "provid[e] concrete substance

«
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for the presumption of innocence," and to reduce the
risk of imposing such deprivations erconeously. Ibid.
It a defendant faces punishment beyond that provided
by statute when an offense is commitied under cerrain
circumstances Lut not others, it is obvious that both
the loss of liberty and the stigma attaching to the
offense are heightened; it necessarity follows that the
defendant should not--at the moment the Siate is put to
proof of those circumstances--be deprived of
protections that have, until that point, unquestionably
attached,

FN11. As we staicd in Jones, "One conrributor to the
ratification debates, for example, commenting on the
Jury trial guarantee in Ar, 1, § 2, echoed Blackstone
in warning of the need "to guard with the most jealous
circumspection against the introduction of new, and
arbitrary methods of trial, which, under a varicly of
plausible pretenses, may in time, Imperceptibly
undermine this best preservative of LIBERTY.' A
[New Hawpshire] Farmer, No. 3, June 6, 1788,
guoted In The Complete Bill of Rights 477 (N. Cogan
ed.1997)." 526 U.S., at 248, 119 8.Ct. 1213,

Since Winship, we have made <clear beyord
peradventure  that  Winship's due process and
associated jury protections extend, to some degree,
"to determinations that [go] not to a defendant's guilt
or innocence, but simply to the length of his
sentence.” Almendarez-Torres, 523 U.S., at 251, 118
5.Ct. 1219 (SCALIA, I., dissenting). This was a
primary lesson of Mullaney v. Wilbur, 421 U.S. 684,
95 8.Ct. 1881, 44 L.Ed.2d 508 (1975), in which we
invalidaled o Maloe staluie (hat presumed that a
detendant who acted with an intem to kill possessed
the "malice aforethought” necessary to constitute the
State's nwrder offeuse (and therefore, was subject {o
that  crime's  assoviated  punishment of  life
imprisonunent). The statute placed the burden on the
defendant of proving, in rebulling (he statulory
presumption, that he acted with a lesser degree ol
culpability, such as in the hicat of passion, to win a
recuction in the offense from murder to manslaughter
(and thus a reduction of the maximum punishment of
20 years).

*11 The State had posited in Mullaney thal requiring
a defendant to prove hcat-of-passion intent to
overcome a presumption of murderous intent did not
implicate  Winship  prolections  because, upon
conviclion of either offense, the defendant would lose
his liberty and face socictal stigma just the same.
Rejecting this argument, we acknowtedged that
critninal law "is concerned not only with guilt or
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innocence in the abstract, but also wilh the degree of
criminal culpability" assessed. 421 U.S., at 697-698,
95 S.Ct. 1881. Because the "consequences " of a
guilty verdlet for murder and (or manslaughter
differed substantially, we dismisscd the possibility that
a State could circumvent the protections of Winship
merely by "redefin[ing] the elements that constitute
different crimes, characterizing them as factors that
bear solely on the cxlent of punishment.” 421 U.S,, at
698, 95 5.Ct, 188]. [IN12]

FNI12, Contrary 1o the principal dissenl's suggesiion,
POSt, At =sss « === 8-10, Pauerson v. New York, 432
U.S. 197, 198, 97 S.Ci. 2319, 53 L.Ed.2d 28]
(1977), posed no direct challenge to this aspect of
Mullaney. In upholding a New York law allowing
defendamis 10 raise and prove exireme ¢motional
distress as an affirmalive defense to murder, Palterson
made clear that the state law still required 1he Siale 10
prove every element of thnt State's offense of murder
and jts accompanying punishment. "No further lacts
are cither presumed or inferred in order to constitule
the erime.” 432 U.S., at 205-206, 97 S.Ct. 2319.
New York, unlike Maine, had not made malice
aforethought, or any described mens rea, part of its
statuory definition of second-degree murder; one
could tell from the face of the swatute thar if one
intended to cause the dealh of another person and did
cause that death, one could be subject 1o senlence for
a second-degree offense. Id., at 198, 97 S.Ct. 2319.
Responding to the argument that our view could be
seen “lo pernit state legislatures ( realbocate burdens
of proof by labeling as affirmative defenses at least
some eleents of the erimes pow deflned it their
slatutes,” the Court made clear in the very nexi breatl
that there were “obviously constitutional limits
beyoud which the States may not go in this regard.”
Id., at 210, 97 8.C1. 2319.

v

It was in McMillan v. Pennsylvania, 477 U.S. 79,
106 §.Ct. 2411, 91 L.Ed.2d 67 (1986), that ihis
Courl, for the first time, coined the lerm "sentencing
factor" 1o refer to a fact that was not found by a jury
but that could affect the senience imposed by the
judge. That case involved a challenge to the Stafe’s
Mandatory Minimum Sentencing Act, 42 Pa,
Cons. Stat, § 9712 (1982). According to its provisions,
anyone convicted of certain felonies would be subject
0 a4 mandatory minimum penalty of five years
imprisonment if the judge found, by a preponderance
of the evidence, that the person "visibly possessed a
fireaem" in the course ol commilling one of the
‘specified felonies. 477 U.S., a 81-82, 106 S.Cu
2411, Atrticolating for the first time, and then
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applying, a multifactor set of criteria for determining
whether the Winship protections applied to bar such a
system, we concluded that the Pennsylvania statute did
not run atoul of our previous admonitlons against
relleving the State of its burden of proving guilt, or
tailoring the mere torm of a criminal statute solely to
avoid Winship's strictures, 477 U.S., at 86-88, 106
S.Ct. 2411,

We did not, however, there budge from the pesition
that (1) constilutional limits exist to States' authority
to define away tacts nccessary to constitute a criminal
offense, id., at 85-88, 106 S.Ct. 241!, and (2) that a
state scheme that keeps trom the jury facts that
"expos[e} [defendants] to pgrealer or additional
punishment," id., al 88, 104 S.Ct. 2411, may raisc
serious conslitutional concern, As we explained:
*¥]2 "Section 9712 neither alters the maximum
penalty for the crime comunitied nor creales a
separate olfense calling for a separate penalty; it
operates solely to limit the sentencing court's
discretion in selecting a penally within the range
already available to it without the special tinding of
visible possession of a firearm.... The statule gives
nu impression of haviug been tailored to pormit the.
visible posscssion flnding to be a tail which wags the
dog of the substantive affense, Petitioners' claim that
visible possession under Ihe Pennsylvania statute is
"really’ an element of the offenses for which they are
being punished--that Pennsylvania has in effect
defined a new set of upgraded felonies--would have
at least more superficial appeal if a finding of visible
possession exposed them o greater or additional
punishment, c¢f, 18 U.5.C. § 2113(d) (providing
separate and greater punishment for bank rabheries
accomplished through 'use of a dangerous weapon or
device'), bul it does not.” Id., at §7-88, 106 §.Ct.
2411. [FN13]

FNI3. The principal dlssent accuses us of today
“overruling McMillan.” DPost, at -~- 11. We do not
overrule MeMlllan. We limit its holding to cases that
do not involve the imposition of a semrence more
severe lhan the starulory maximonm for the oftense
established by the jury's verdict--a limilation
idendified in the McMilan opinton itself. Consclous
of the likelihood that legislalive decisions may lave
been made in rellance on McMlllan, we reserve for
another day the question whether slare decisis
considerations preclude reconsideralion of its
narrower holding. '

Finally, as we made plain in Jones last Term,
Almendarez-Torres v, United States, 523 U.S, 224,
118 S.C1. 1219, 140 L.Ed.2d 350 (1998), represents
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al best an exceptional departure from the historic
practice that we have described. In that case, we
considered a federal grand jury indicument, which
charged the petitioner with "having been 'found in the
United States ... afler being deported,’ " in violation
of 8 U.S\C. § 1326(a)--an offense carrying a
maximum seutence of two years. 523 U.S,, at 227,
118 §.Ct. 1219. Almendarez- Torres pleaded guilty to
the indictment, admitting at the plea hearing that he
had been deported, that he had unlawfully reentered
this country, and (hat “"the earlier deportation had
taken place 'pursuant to' (hree earlier ‘convictions'
for aggravated felonies." Ibid. The Government then
filed a presentence report indicating that Almendarez-
Torres’ oftense fell within the bounds of § 1326(b)
because, as specified in that provision, his origlnal
deportation had been subscquent to an aggravated
felony conviction; accordingly, Almendarez-Torres
could be subject to a sentence of up to 20 years.
Almendarez- Torres objected, contending that because
the indictment "had not mentioned his earller
aggravated felony convictions,” he could be sentenced
lo no more than two years in prison. Ibid.

Rejecting  Almendarez-Torres'  objection, we
concluded that sentencing lum to a term higher than
that attached to the offense alleged in the indictment
did not violaie the strictures of Winship in thas case.
Because Almendarez-Torres had admitted the three
earlier convictions for aggravated felonies--all of
which had been entered pursnant to proceedings with
substantial procedural safeguards of their own--no
question concerning the right to a jury trial or the
standard of proof that would apply to a contesled issue
of fact was before the Court. Although our conclusion
in that case was based in part on our application of the
criteria. we had invoked in McMillan, the specific
question decided concerned the sutficiency of the
indictment. More important, as Jones made crystal
clear, 520 U.S., at 248-249, 119 S.Ct. 12Lt5, our
conclusion in Almendarez-Torres wrned heavily upon
the fact that the additional sentence to which the
defendant was subject was "the prior commission of a
serious crime." 523 U.S., ar 230, 118 S.Ct. 1219; sce
also id., at 243, 118 S.Ct. 1219 {explaining that
“recidivism ... is a traditional, if not the rmost
traditional, basis lor a sentencing court's increasing-an
offender’s sentence"); id., at 244, 118 S.Ct. 1219
{emphasizing "the tacl that recidivism 'does not relate
{0 the commission of the offense ...' "); Jones, 526
U.S., at 249-250, n, 10, 119 S.Ct. 1215 ("The
wmiajorily and the dissenters in Almendarez-Torres
disagreed over the legitimacy of the Courl's decision
lo restrict ils holding to recidivism, but both sides
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agreed that the Couct had done just that"), Both the
certainty that procedural sateguards attached to any
"fact” of prior conviction, and the reality that
Almendarez-Torres did nol challenge the accuracy of
that "fact” In his casc, miligated the due process and
Sixth Amendment concerns otherwise impllcated in
allowing a judgé to determine a "fact" increasing
punishment beyond the maximum of the statutory
range. [FN14]

FN4, The principal dissent's contention that our
decision it Monge v, California, 524 U.8, 721, 118
§.C1. 2246, 4] L.Bd.2d 615 (1998), "demonsirales
that Almendarez-Torres was" something other than a
limited exceplion to the jury trial rule is both
inaccurate and misleading. Post, at ---- 14. Monpe
was another recidivism case in which 1he question
presented and the bulk of the Court's analysis related
1o the scope of double jeopardy protections in
sentencing. The dissenr extracts from that decision the
majority’s statemen! that “the Court has rejected an
absolute rule that an cnhancement coustitutes an
element of the offense any time that it increases the
maximum sentence.” 324 U.S., at 729, 118 5.Cu.
2246. Far from being part of "reasoning essential” to
ke Courl’s holding, post, at ---- 13, hat statement
way in response to a dissent by Justice SCALIA on an
issue that the Court itself had, a few sentences earlier,
insisted "was neither considered by ihe state courts
nor discussed in petitioner's brlef before this Court.”
524 U.S., at 728, 118 S.CI1. 2246. Moreover, the sole
citation supporting the Monge Court's proposition that
“the Court has rejected” such a role was none other
than Alingndarez-Torres; as we liave explained, that
case simply cannot bear that bread reading, Most
telling of Monge's distance {romn the issue at stake in
this case is that 1he double jeopardy question tn
Monge arose because the State had failed 10 satisly its
own statutory burden of proving beyond a reasonable
doubt 1hat the defendant had committed a prior
offense (and was therefore subject t0 an enhanced,
recidivism-based sentence). 524 U.S., at 725, 118
85.Cu 2246 ("According to California law, a number
of procetlural safeguards surround the assessment of
prior conviciion allegations: Defendants may invoke
the right to a jury trial ...; the prosecution must prove
the allegaion beyond a reasonable doubt; and the
rules of evidence apply"). The Court thus itself
warned apainst a1 ¢onrary double jeopardy rule that
could "create disincentives thal would diminish these
important procedural protections.”™ Id., at 734, 118
S.Ct. 2246.

“13 EBven though it is arguable that Ahnendarez-
Torres was invorreclly decided, [FNL5] and that a
logical application of our reasoning today should
apply it the recidivist issue were contested, Apprendi
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does not contest the decision's validity and we need
not rvevisit it for purposes of our decision today to
treat the case as a narrow exception to the general rule
we recatled at the owtset. Given its unique facts, it
surely does not warrant rejection of the otlierwise
uniform course of decision during the entire history of
our jurisprudence.

EN135. In addition to the reasons set forth in Justice
SCALIA's dissent, 523 U.S., at 248-260, 118 S.Ct.
1219, it is wnoleworthy thal the Court’s exiensive
discussion of the term "semencing factor”™ virtually
ignored the pedigree of the pleading requirement al
jssue. The rwule was succiuetly stated by Justice
Clifford in his separate opinion in United States v.
Reese, 92 U.S. 214, 232-233, 23 L.Bd. 563 (1875):
"[Tihe indictment must contain an allegation of every
kacl which is legally essential to the punishment to be
inflicted,” As he explalned in "[s]peaking of that
principle, Mr. Bishop says it pervades the entire
system of the rdiudged law of criminal procedure, as
appears by all the cases; that, wherever we move in
that department of our jurisprudence, we come in
comact with it; and that we can no more escape from
it than from he almosphere which surrounds us. 1
Bishop, Cr. Pro., 2d ed., sect. 81; Archbold’s Crim.
Plead., 15th ed., 54; 1 Stark Crim. Piead., 236; 1
Am, Cr, Law, 6th rey. ed., secl. 364; Sweel v, Smith,
1 Barn. & Ald. 99."

[41[5] In sum, our reexamination of our cases in this
area, and of the histary upon which they rely,
confirms the opinion that we expressed in Jones.
Other than the fact of a prior conviction, any fact that
increases the penalty for a crime beyond the
prescribed statutory maximum must be submitied to a
jury, and proved beyand a reasonable doubt. With that
exception, we endorse the statement of the rule set
focth in the concurring opinions in that case: "[I]t is
unconstitutional for a legislature to vemove from the
jury the assessment of facts that increase (he
prescribed range of penalties to which a criminal
defendant is exposed, It is equally ctear that such facls
must be established by proof beyond a reasonable
doubi." 526 U.S., at 252-253, 119 S.Ct. 1215
(opinion of STEVENS, J.); see also id., at 253, 119
S.Ct. 1215 (opinion of SCALIA, 1.). [FN16]

FN16. The principal dissent would reject the Courl's
rule as a "meaningless formalism,” because it can
couceive of hypothetical statutes that would comply
with the rule and achieve the same result as e New
Jersey statute. Past, at ---- - - 17-20. While a Siate
could, hypothetically, undertake to revise ils entlre
criminal code in the manner the dissent supgests,
post, at ---- i8--exiending all statutory maximum
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sentences to, for example, 30 years and giving judges
puided discretion as W a few specially selected factors
within 1hat range--this possibilily seems remote.
Among other reasons, Slructural  democratic
constraints  exlst to discourage legislatures from
enacting penal statutes thal expose every detendant
convicted of, for example, weapons possession, to a
maximuma sentence exceeding that which is, In the
legislature’'s judgnent, geunerally proportional to the
crime. This is as it should be. Cur rule ensures that a
Staie is obliged "to make iis cholces concerning the
subsinmtive content of its criminal laws with fulk
awarcness of the consequence, unable to mask
suhstantive policy choices” of exposing all who are
convicted to the maximum sentence it provides.
Patterson v, New York, 432 U.S., at 228- 229, a. 13,
97 S.Ci. 2319 (Pawell, J., dissenting). So exposed,
"[{lhe political check on potentially harsh legislative
actlon is then more likely to operate.” Ibid.

Tn all events, if such an extensive revision of the
Stale's entire criminal code were enacted for the
purpose the dissend suggests, or if New Jersey simpiy
reversed the burden of the hiate crime Finding
{effectively assuming a crime was performed wlth a
purpose 10 intimidate and then requiring 2 defendant
to prove that it was not, post, at ~-=- 20), we would be
required to question whether the revision was
constitutional under this Court's prior decisions. See

Patterson, 432 U.S., at 210, 97 5.Ct. 2319; Mullaney.

v. Wilhur, 421 U], S, 684, 698-702, 95 5.Ct. 1881, 44
L,Ed.2d 508. ‘

Finally, the principal dissent igrores the distinction
the Court has often recognized, see, e.g., Martin v.
Ohio, 480 U.S. 228, 107 S.C1. 1098, 94 L.Ed.2d 267
(1987), between facts in aggravatlon of punishment
and facts in mitigation. See post, at ---- - ---- 19-20. If
facts found by a jury support a pguilty verdict of
murder, the judge is anthorized by that jury verdict to
sentence the defeadant to the maximum senlence
provided by the murder slatute, If the defendant can
escape the statutory maximum by showing, for
example, that he is 2 war veteran, then a judge ilat
finds the fact of veteran status is neilher exposing the
defendant to a deprivation of liberty greater than that
authorized by the verdict according to statute, nor is
the Judpe imposing upon the defendant a preater
stigma than that accompanying the jury verdict alone.
See supra, at ---- - ---- 16- |7, Core concerns
animating ihe jury and burden-of-prool requirements
are thus absent from such a scheme.

v

*14 [6] The New Jersey statutory scheme that
Apprendi asks us to invalidate allows a jury to vonvict
a delendant of a second-degree oftense based on its
finding beyond a reasonable doubt that he unlawfully
possessed a prohibited weapon, after a subsequent and
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separate proceeding, it then allows a judge to impose
punishment identical to that New Jersey provides for
¢crimes of the first depree, N.J. Sta. Ann. §
2C:43-6(a)(1) (West 1999), based upon the judge's
finding, by a preponderance of the evidence, that the
defendant’s "purpose” for unlawfully possessing the
weapon was "to intimidate” his victim on the basis of
a particular characteristic the victim possessed. In
light of the constitutional rule explained above, and all
of the cases supporting it, lhis practice cannot stand.

New Jersey's defense of i1s hate crime enhancement
statule has fiwree primary components: (1) the required
finding of biased purpose is not an "clement” of a
distinct hate crime offense, but rather the traditional
"sentencing factor” of molive; (2) McMillan lolds
that the legislature can authorize a judge to find a
traditional sentencing factor on (he basis of a
preponderance of the evidence; and (3) Almendarez-
Torres extended McMillan's holding to encompass
factors that authorize a judge lo impose a sentence
beyond the maximum provided by the substantive
statute under which a defeudant is charged. None of
these persuades us that the constitutional rule that
emerges from our history and case law should
incotporate an exception for this New Jersey statute.

New Jersey's first point is nothing more than a
disagreement with the rute we apply today. Beyond
this, we do not see how the argument can succeed on
its own termis. The state high court evinced substantial
skepticism at the suggestion (hat the hate crime
stalte's "purpose lo inlimidate™ was simply an
inquiry into "motive." We share that skepticism. The
text of the statute requires the factfinder to determine
whether the defendant possessed, at the time he
comnilted the subject act, a "purpos¢ ta intimidate"
on account of, inter alin, race. By its very terms, this
slalute mandates an examination of the defendant's
state of mind--a concept known well to the criminal
law as the defendant’s mens rea. [FN17] It makes no
dilference in identifying the natore of this finding that
Apprendi was also required, in order to receive the
sentence he did for weapons possession, to have
possessed the weapon with a “purpose to use [the
weapon] unlawfully against the person or propertly of
another,” § 2C:39-4(a). A second mens rea
requirement hardly defeats the reality thai the
enhancement statute imposes of its own [orce an fntent
requirement necessary for the imposition of sentence.
On the contrary, the fact that the language and
structure of the "purpose to use” criminal offense is
identical in relevant respects to lhe language and
structure of the “purpose to intimidate” provision

(
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demonstrates to us that -it is precisely a particular
crimingl mens rea that the hate crime enhancement
statute seeks to target. The defendant's intent in
committing a crime is periaps as close as one might
hope (o come to a core criminal offense "element.”
[FN18]

FN17. Among the most canuman definltions of mens
rea is "criminal intent.” Black's Law Dictionary 1137
(rev. dth ed.1968). Thar dictionary unsurprisingly
defines "purpose” as synonyntous with intent, id., at
£400, and "inlent” as, among other things, "a state ot
mind,” id., at 947, But we need not veniure beyond
New Jersey's own criminal code for a definirion of
purpose that makes it central to the description of a
criminal offense. As the dissenting judge on e state
appeals courtl pointed out, according to the New
Jersey Criminal Code, "[z] person acts purposely with
respect to the nature of his conduct or a result thereal
if it is his conscious object 10 engage Ih conduct of
that nature or to cause such a result,” N.J. Stat, Aun,
§ 2C:2-2(b)(L) {(West 1999). The hale crine stawie's
applicalion to those who act “with a purpose lo
inimidate  because  of"  certain  stalus-based
characteristics places it squarely within the inguivy
whether it was a defendant's "conscious object” to
intimidate for that reason,

FN18. Whatever the effect of the State Supreme
Courl's commemnt thar the law here targets "motive,”
159 N.J. 7, 20, 731 A.2d 485, 452 (1999)--and it is
highly doubtful ihat one could characterize (hat
comment as n "binding" interpretation of the state
slalute, see Wisconsin v. Mitehell, 508 U.8., at
483-484, 113 8.Ct. 2194 (declining to be hound by
state court's characterization of state law's "opcrative
effect”), even if the court had nol jinmediately
thereafier called imo direct question its "ability to
view this finding as merely a search for molive," 159
N.J.. at 21, 731 A.2d, at 492--a State cannot through
mere characterization change the nature of the
conduct aclually 1argeted. [t is as clear as day Wit 1iiis
haate erlme law defines a particular kind of prohiblted
intent, and a particular intent is more often than not
the sine qua non of a violation of a criminal law.
When the prineipal dissent at long last confronis the
actyal statute at issue in this case in the final few
pages of iis opinion, it offers in response to this
lwerpretatian only that our ceading is contrary to
"scitled precedent” in Miwchell. Post, at ---- 31,
Sctiing aside the fact 1hat Wisconsin's hate critne
statute was, in text and substance, different from New
Jersey's, Mitchell did not even begin to consider
whether the Wisconsin hate crime requirenent was an
offense “element” or nol; it did not have to--the
required finding under the Wisconsin stalute was
made by the jury.
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[7] The foregoing notwithstanding, however, the
New Jersey Supreme Court corcectly recognized that
it does not maller whether tie required finding is
characterized as one¢ of intent or ot molive, because
“[t]abels do not afford an acccptable answer." 159
N.I., at 20, 731 A.2d, at 492, That point applies as
well to the constitstionally novel and elusive
distincrion  belween "elements” and "sentencing
factors." MeMillan, 477 U.S., at 86, 106 S.Ct, 2411
(noting that the sentencing facior--visible possession
of a fircarm--"might well have been included as an
element of the enumerated offenses"). Despile what
appears (o us the clear "elemental” nature of the factor
here, the relevant inquiry is one not of form, but of
cffect--does the required finding expose the defendant
to a greater punishment than that awhorized by the
jury's guilty verdict? [FN19]

FN19, This Is not to suggest that the terin "sentencing
factor” is devoid of meaning. Thie term appropriately
describes a circwinstance, which may be elther
aggravating or mitigating in character, that supports a
specific sentence within the range authorized hy the
jury's finding that tie defendant is guilly of a
paricular offense. On the other hand, when the ferm
"semience  enhuncement” is wsed fo desceribe an
increase beyond the maximum authorized stalutory
sentence, it is the functional equivalent of an element
of a greater offense than the one covered by the jury's
guilty verdict. Indeed, it fits squarely within the usual
definition of an "clement" of the offense. See post, at
--- 5§ (THOMAS, J., concurring) {reviewing the
relevant authoriligs).

*15 As fthe Wew Jersey Supreme Court itself
mderstood in rejecting the argument that the required
"niotive” finding was simply a "traditional” sentencing
factor, proof of mative did not ordinarily "increase
the penal eonsequences 1o an actor.” 159 N.J., at 20,
731 A.2d, at 492. Indeed, the effect of Mew Jersey's
sentencing "enhancement” here is unquestionably to
turn a second-degree offense into a first degree
offense, under the State's own criminal code, The law
thus runs directly into our warning In Mullaney that
Winship is concerned as much with the category of
substantive offense as "with the degree of criminal
culpability” assessed. 421 U.S., at 698, 95 S.Ct.
1881. I'his concern tlows not only from the histerical
pedigree of the jury and burden righls, but also from
ihe powerlul interests Ihose righis serve. The degree
of criminal culpability the legisialure chooses to
associaie with particular, factually distinet conduct has
significant implications both for a defendant's very
liherty, and for the heightened stigma associated with
an offense the legislature has selecled as worthy of

(
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greater punishment.

The preceding discussion should make clear why the
State's reliance on McMillan is likewise misplaced.
The differential in senténce hetween what Apprendi
would have recelved without the finding of biased
purpose and what he could receive with it is not, it is
true, as extreme as the difference between a small fine
and mandatory life Imprisonment. Mullaney, 421
U.8., at 700, 95 5.Ct. 1881. Bul it can hardly be said
thal the potential doubling of one's sentence--from 10
years to 20--ias no more than a nominal effect. Both
in terms of absolute years behind bars, and because of
the more severe stigma attached, the differential here
is unquestionably of constitutional significance. When
a judge's finding based on a mere preponderance of
the evidence authorizes an increase in the maximum
punishment, it is appropriaicly characterized as "a tail
which wags the dog of the substantive offense.”
MeMillan, 477 U,S., a1 88, 106 8.Ct, 2411,

[8] New Jersey would also point to the fact that the
State did not, in placing the required biased purpose
finding in a sentencing enhancement provision, create
a "separate offense cailing for a separate penally."
Ibid. As for this, we apree wholeheartedly with the
New Jersey Supreme Courl that merely because the
state legislature placed its hate crime senience
"enhancer” "within the sentencing provisions” of the
eriminal code "does not mean that the finding of a
bissed purpuse lo intimidate is nol an essential
element of the offense.” 159 N.JI., at 20, 731 A.2d, at
492, Indeed, the fact that Mew Jersey, along with
numerous other States, has also made precisely the
same¢ conduct the subject of an independent
substantive offense makes il clear that the mere
presence of (his "enhancement” in a sentencing staluie
does not define its characler. [FN20]

FN20. Including New Jersey, N.J. Stal, Amn. §
2C:33-4 (West Supp.2000} ("A person commlts a
crime of lbe fourtl degree if in committing an offense
[of harassment] under this section, he acted wilh a
purpose to intimidate an Individual or group of
individuals hecause of race, color, religion, gender,
handicap, sexual arieniation or cthniclty"), 26 States
cursenily have laws inaking eertain acts of racial or
uther bias freesianding violations of The criminal law,
sce generally F, Lawrence, Punishing Hate: Bias
Crimes Under American Law 178-189 (1999} (listing
current state hale crime laws).

»16 New Jersey's relimice on Almendarez-Torres is
also unavalling. The reasons supporting an exception
from the general rule for the statute construed in that
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case do not apply to the New Jersey statute. Wherceas
recidivism "does not relate to the conunission of Lhe
offense” itself, 523 U.S., at 230, 244, 118 S.Ct.
1219, New Jersey's biased purpose inquiry goes
precisely to what happened in the "commission of the
offense.” Moreover, there is a vast difference between
accepting the validity of a prior judgment of
conviction entered in a proceeding in which the
defendant had the right 1o a jury irial and the right to
require the prosecutor to prove pguilt beyond a
reasonable doubt, and allowing the judge to find the
required fact under a lesser standard of proot.

Finally, this Courl has previously considered and
regjecied the argument that the principles guiding our
decision wxlay render invalid state capital sentencing
schemes requiring jndges, after a jury verdict holding
a defendant guilly of a capital crime, 10 find specific
aggravaling [actors before imposing a sentence of
death. Walion v, Arizona, 497 U.S. 639, 647-649,
110 S.Ct. 3047, 111 L.Ed.2d 511 (1990); id., at
709-714, 110 S.Ct. 3047 (STEVENS, J., dissenting).
For reasons we have explained, the capital cases are
not controlling:
"Neither the cases cited, nor any other case, permits
a judge to deterntine the existencc of a factor which
makes a crime s capital offense. What the cited
cases hold is that, once a jury has found the
defendant guilty of all the clements of an offense
which carries as ils maximum penalty the sentence
of death, it may be left to the judge to decide
whether that maximum penalty, rather than a lesser
one, ought to be imposed.... The person who is
charged with actions that expose him to the death
penalty has an absolute entitlement to jury trial on afl
the elements of the charge.” Almendarez-Torres,
523 U.S., at 257, n. 2, 118 S.Ci. 1219 (SCALIA,
1., dissenting) (emphasis deleted).
See also Jones, 526 U.S., al 250-251, (19 S.Ci.
1215: post, at --—~ - - 2526 (THOMAS, J.,
concwrring). [FN21]}

BEN21, The priucipat dissent, in addition, treats us to a
lengthy disquisition on the benefits of determinate
sentencing schenies, and the effect of today’s decision
on the federal Sentencing Guidelines. Post, at ---- -
--= 23-30. The Guidelines are, of course, nol beéfere
the Court. We therefore express no view on the
subject beyond what this Cour! has already held. See,
e.g., Edwards v, Uniled States, 523 U.S. 51, 515,
118 §.C1. 1475, 140 L.Ed.2d 703 (1998) (vpinion of
BREYER, J., for a unanimous court) (noting that
"[0}f course, pelitioners' statutory and constitutional
claims would make a differcuce if it were possible 1o
argue, say, that the seniences imposed exceeded (he

{
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maxinum that the statwtes perinit for a cocaine-only
conspiracy. That is because a maximum senience set
by slatule trumps a higher sentence set forth in the
Guidelines. [United States Sentencing Guidelines
Manual} § 5G1.1.").

LI

*|7 The New Jersey procedure challenged in this
case is an unacceptable departure from the jury
tradition that is an indispensable part of our eriminal
justice system. Accordingly, the judgment of the
Supreme Court ot New Jersey is reversed, and the
case is remanded for further proceedings not
inconsistent with this opinion,

It is so ORDERED.
Justice SCALIA, concurring.

I feel the need lo say 4 few words in response to
Justice BREYER's dissent. It sketches an admirably
fair and efficient scheme of criminal justice designed
for a society that is prepared to leave criminal justice
to the State. (Judges, it is sometimes necessary to
remind ovrselves, are part of the State--and an
increasingly bureaucratic pari of it, at that) The.
founders of the American Republic were not prepared
ta leave it to the State, which is why the jury- trial
guarantee was onc of the least controversial provisions
of the Bill of Rights. It has never been etficient; but it
has always been frec.

As for fairness, which Justice BREYER belicves
*filn modcrn times,” post, at ----, 1, the jury cannot
provide; [ think it not unfair to tell a prospective felon
that if he commits his contemplated crime he is
exposing himself 1o a jail sentence of 30 years--and
that if, upon conviction, he gets anything less than that
he may thank the mercy of a tenderhearted judge (just
as he may thank the mercy of a tenderhearled parole
comnussion if he is let out inordinately early, or the
mercy of a tenderhearted governor if his sentence is
commuted). Will there be disparilies? Of course. But
the criminal will never get more punishment than he
bargained for when he did the crime, and his guill of
the crime (and hence the length of the sentence lo
which he is exposed) will be determinetl beyond a
reasonable doubt by the unanimous vote of 12 of his
fellow citizens.

In Justice BREYER's bureaucratic realm of pertect
cquity, by conirast, the facts that detcrmine the length
of sentence to which the defendant is exposed will be
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determined 1o exist (on a more-likely-than-not basis)
by a single employee of the State. Tt is certainly
arguable (Justice BREYER argues it) that this
sacrifice of prior protections is worth it, Bul it is not
arguable that, just because one thinks it is a better
system, it must be, or is even more likely to be, the
system envisioned by a Constitution that guarantees
trial by jury. What ultimatety demolishes the casc for
the dissenters is that they are unable to say what the
right to trial by jury does puarantee if, s they assert,
it does not puarantec--what it has beon assumed to
guaraniee throughout our history--the right to have a
jury determine (hose facts that determine the
maximum sentence the law allows. They provide no
coherent alternative.

Justice BREYER proceeds on the erroneous and all-
too-coimimon assumption that the Constitution means
what we think it ought to mean. It does not; it means
what it says. And the guarantee that "[i]n all crimival
prosecutions, the accused shall enjoy the right to ...
trial, by an impartial jury” has no intelligible content
unless it means that all the facts which mwust exist in
order to subject the defendant to 4 legally prescribed
punishment must be found by the jury.

Tustice THOMAS, with whom Justice SCALIA. joins
as to Parts I and {1, concurring,

#18 I join the opinion of the Court in full. T write
separately to explain my view that the Constitution
requires a broader rule than the Court adopts.

!

This case (urns on (he seemingly simple questiot of
what constitutes a4  "crime." Under the Pederal
Constitution, "the accused” las the right (1) “to be
informed of the nature and cause of the accusation”
(that iz, the basis on which he is accused of a crime),
{2) to be “held to answer for a capital, or otherwise
infamous crime” onty on an indiciment or presentment
of a grand jury, and (3) to he tried by "an impartiat
jury of the State and district wherein the crime shall
have been committed,” Amdts. 5 and 6. See also Art.
1L, § 2, cb. 3 ("The Trial of all Crimes ... shall be by
Jury"). With the exception of the Grand Jury Clause,
sec Hurtado v. California, 110 U.S. 516, 538, 4 S.CL.
111, 28 L.Ed. 232 (1884), the Court has held that
these protections apply in state prosecutions, Herring
v. New York, 422 U.S, 853, 857, and n. 7, 95 S.C1,
2550, 45 L.Fd.2d 593 (1975). Further, the Court has
held thar due process requires that the jury find
beyond a reasonable doubt every luct necessary o

¢
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constitute the crime. In e Winship, 397 U.S. 358,
364, 90 5.Crt, 1068, 25 L.Ed.2d 368 (1970),

All of these constilutional protections lurn on
determining which tacts conslitute the “"crime”--that
is, which facts are the "elements” or “ingredients” of
a crime. In order for an accusation of a crime
{whether by indictinent or some other torm) to be
proper under the common law, and thus proper under
the coditication of the common-law rights in the Fifth
and Sixth Amendments, it must allcge all elements of
that crime; likewise, in order for a jury trial of a
crime to be proper, all clements of the erime must be
proved to the jury (and, under Winship, proved
beyond a reasongble doubt). See J.  Story,
Commentarics on the Constitution §§ 928-929, pp.
660-662, § 934, p. 664 (1833); J. Archbold, Pleading
and Bvidence in Criminal Cases *41, #99-* 100 (5th
Am. ed. 1846) (hereinafter Archbold), [FNI]

ENL. Justice O'CONNOR mischardelerizes my
argument, See post, at ---- - ---- 3-6 (dissenling
opinion). Of vourse the Fifth and Sixth Amendnients
did nol cadify common law procedure wholesale.
Rather, and as Story notes, they codified a few
particular common-law procedural rights. As T have
explained, (he scope of those rights turns on what
constifutes a "crime.” In answeclng that question, it is
entirely proper to look lo (he common law,

Thus, it is critical to know which facts are elements.
This question became more complicated following the
Court's decision in McMillan v. Pennsylvania, 477
U.S. 79, 106 5.Ct. 2411, 91 L.Ed.2d 67 (1986),
which spawned a special sort of fact known as a
sentencing enhancement, See ante, at ----, 11, =,
19, ----, 28. Such a fact increases a defendant's
punishment bul is nat subject to the constitutional
protections to whicl elements are subject. Justice
O'CONNOR's dissent, in agreement with McMillan
and Almendarez-Torres v. United States, 523 U.S,
224, 118 5.Ct. 1219, 140 L.Ed.2d 350 (1998). takes
the vicw that a legislature is free (within unspecificd
outer limls) 1o decree which facts are elements and
which are sentencing enhancements. Post, at -, 2,

Sentencing enhancements may De new Creatures, but
the question that they create for courts is not. Courts
have long had to consider which facts are elements in
order to determine ihe sufficiency of an accusation
{usually an indictment). The answer 1hat courts have
provided regarding the accusation tells us what an
element is, and it is then a simple mater to apply that
answer to whatever constitutional right may be at
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issue in a case--here, Winship and the right 10 trial by
jury. A long line of essentially uniform authorily
addressing  accusations, and Stretching from the
earliest reported cases atier the founding until well
into the 20th cenury, establishes that the original
understanding of which facts are elements was even
broadet than the rule that the Court adopis today.

*19 This authority establishes that a “erime” includes
every fact that is by law a basis for imposing or
increasing punishment (in coutrast with a fact that
mitigates punishment), Thus, if the legislature defines
some cote crime and then provides for increasing the
punishment of that crime upon a finding of some
aggravating fact--of whatever sori, including the fact
of a prior conviction--the core crime and the
aggravating facl together constitute an aggravated
crime, just as much as grand larceny is an aggravated
form of petit larceny. The aggravating fact Is an
clement of the aggravated crime. Similacly, if the
tegistature, rather than creating grades of crimes, has
provided for sewing the punishment of a crime based
on some fact--such as a fine thal is proportional to the
value of stolen goods--that fact is also an element. No
multi-factor parsing of statutes. of the sort that we
have attenipted since MceMillan, is necessary. One
need only look to the kind, degree, or range of
punishment 1o which the prosecution is by law entitled
for a given set of facis. Each fact necessary for that
entitlement is an clement.

II
A

Cases from the founding to roughly the cnd of the
Civil War cstablish the rule that I have described,
applying il to all sorts of facts, including recidivism,
As legislatures varied common-law crimes and created
new crimes, American courts, particularly from the
1840's on, readily applied to these new laws the
common-law understanding that a fact that is by law
the basis for imposing or increasing punishinent is an
elenent, [FN2]

FN2. It is sirange that Justice O'CONNOR faults me
for beginning my aualysis with cases printarily from
e 1840's, rather from the time of the founding. See

post, at - - ---- 5-6 (dissenting apinion). As the
Court explains, ante, ar --=- - -—= 11-13, and as slie
concedes, post, at -—--- 3 (O'CONNOR, J.,

dissenting), the very idea of a sentencing enhancement
was foreign 10 the coninon law of the time of the
founding. Justice O'CONNOR theretore, and
ullerstandably, does not conterd that any history

(
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from the founding supporis her position. As far as I
have been able to telf, the argument that a fact that
was by law (he basis for imposing or increasiug
punishiment might not be an clement did nor seriously
arise (at least nol in reported cases) umil the 1840's.
As I explain helow, trom that time on-- for at least a
century--essentially  all  authority  rejected  that
argument, and much of it did so in reliance upon the
conunon law. I find (his evidence move than
sufficient.

Massachusetls, which produced the leading cases in
the antebellum years, applied this rule as carly as
1804, in Commonwealth v. Smith, | Mass. *245,
1804 WL 709, and foreshadowed the fuller discussion
that was to come, Smith was indicted for and found
guilty of larceny, but the indiciment faited to allege
the value of all of the stolen goods. Massachusetts had
abolished the conimon- law distlnction between grand
and simple larceny, replacing it with a single offense
of larceny whose punishment (iriple damages) was
hased on the value of the stolen goods, The prosecutor
relied on this abolition of the traditional distinction to
justify the indiciment’s omissions, The court,
however, held that it could not sentence 1he defendant
for the stolen gaods whose value was not set out in the
indictment. [d., alL *246-*247,

The understanding inplicit in Smith was explained in
Hope v. Commonwealth, 50 Mass, 134 (1845). Hope
was indicted for and convicted of Inrceny. The larceny
stalute al issue relained (he single-offense struclure of
the statule addressed in Smith, and established two
levels of sentencing based on whether the value of the
stolen property exceeded $100. The statute was
structured similarly to the statuies that we addressed
in Jones v. United States, 526 V.S, 227, 230, 119
8.Ct, 1215, 143 L.Ed.2d 311 (1999), and, even more,
Castille v. Uniled States, --- U.S, ----, 120 S.Ct.
2000, ----, --- L.Ed.2d ---- {slip op., at 2), in that it
first sel out the core crime and thet, in subsequent
clauses, set out the ranges of punishments. [FN3]
Further, the statute opened by referring simply to "the
offence of larceny," suggesting, at least from the
perspective of our post-McMillan cases, that larceny
was the crime whereas the value of the stolen property
was merely a tact for sentencing. But the matier was
quite simple for the Massachusells high court. Value
was an element because punishment varied with value:

FN3. The Massachusels statute provided: "Bvery
person wha shall commit e offence of larceny, by
sicaling of the property of another any money, goods
or chattels [or other sort of properly], if the praperty
stoten shall exceed the value of one hundred dollars,
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shall be punished by imprisonment in the state prison,
not morc than five years, or by fing not exceeding six
hundred dollars, and imprisonment in the county jail,
not more than two years; and if the property stolen
shalt not exceed the value of one hundred dollars, he
shall be punished by imprisonment in the state prison
or the county jail, not ntorc than one ycar, or by fine
not exceeding three hudeed dollars.”
Mass. Rey.Siat., ¢h, 126, § 17 (1836).

*20 "Our statules, it will he remembered, preseribe
the punishment for larceny, with reference to the
value of the property stolen; and for this reason, as
well as because it is in conformity with long
established practice, the court are of opinion thal the
value of the property alleged 10 be slolen must be set
forth in the indictment.” 50 Mass., at 137,
Two years after Hope, the court elaborated on this
rule in a case involving burglary, staling that if
"certain acts are, by force of the statutes, made
punishable with greater severily, when accompanied
with aggravaling circumstances,” then the statute hus
"creat[ed] two grades of crime.” Larned v,
Commonwealth, 53 Mass. 240, 242, 1847 WL 3926
(1847). See also id., at 241 ("[T]here is a gradatlon of
offences of the same species” where the stalute sets
out "various degrees of punishment"}).

Conversely, where a tact was noi the basis for
punishment, that fact was, for that reason, not an
element. Thus, in Commonwealth v. McDonald, 59
Mass. 365, 1850 WL 4438 (18503, which involved an
indictment for atiempted larceny from the person, the
court saw no errot in (e failure of the indiciment to
allege any value of the goods that the defendant had
attempted to steal. The defendant, in challenging the
indictment, apparently relied on Smith and Hope, and
the court rejected his chatlenge by explaining that
"[a]s the punishment ... does not depend on the
amount stolen, ihere was no occasion for any
allegation as to value in this indictment.” 59 Mass., at
367. See Commonwealth v. Burke, 94 Mass. 182,
183, 1866 WL 4830 (18GG} (applying same reasoning
to completed larceny from the person; finding no trial
error where value was not proved to jury).

Similar rcasoning was employed by the Wiscopsin
Supreme Court in Lacy v. State, 15 Wis, *13, 1862
WL 951 (1862), in interpreting a statute that was also
shuilar to the statutes al issue in Jones and Castillo.
The slatute, in a single paragraph, outlawed arson of a
dwelling house at night, Arson that killed someone
was punishable by life in prison; arson that did not kill
anyone was punishable by 7 to 14 years in prison;
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arson of a house in which no person was lawfully
dwelling was punishable by 3 to 10 years. [FN4| ‘The
court had no frouble concluding that the statule
"creates three distinct statutory offenses," 15 Wis., al
*15, and that the lawful presence of a person in the
dwelling was an element of the middle otfense, The
courl reasoncd from the gradations of punishment:
“That the legislature considered the circumstance that
a person was lawfully in the dwelling house when fire
was set 10 it mwost malerial and important, and as
greatly aggravating the crime, is clear from the
severity of the punishment imposed.” Id., at *16. The
"aggravating circumstances” created ‘“the higher
statutory offense[s).” Id., at *17, Because the
indictment did not allege that anyone had been present
in the dwelling, the court reversed the defendant's
14-year sentence, but, relying on Larned, supra, the
court remanded lo permit sentencing under lhe lowest
grade of the crime (which was properly alleged in the
indictment). 15 Wis., at *17,

FN4. The Wisconsin slatute provided: "Every person
who shall willfully and maliclously burn, in the night
time, (be dwelling house of another, whereby the life
of any person shall be destroyed, or shall in the night
time willfully and maliciously set fire to any other
building, owned by himself or another, by the buraing
whereof such dwelilng house shall be burnt in the
night time, whereby the life of any person shafl be
destroyed, shall suffer the same punislnent as
provided for the crime of murder in the second
degree; but if the life of no person shall have been
desiroyed, he shall be punislied by imprisonment in
the state prison, not more than fourteen years nor less
than seven years; and {f at the time of commitling the
offense there was no person lawfully in the dwelling
liouse so burnt, Le shall be punished by Imprisonment
in the state prlson, not more than len ycars nor less
than three years.” Wis.Rev.Stat., cl. 165, § 1 (1858).
The punishment for second-degree murder was life in
prison. Ch, 164, § 2.

%21 Numerous other state and federal courts in this
period took the same approach tv delermining which
tacts are elements of a crime. See Ritcliey v. State, 7
Blackf. 168, 169, 1844 WL 2999 (Ind.1844) (viting
Commonwealth v. Smith, 1 Mass. ¥245 (1804), and
holding that indictnient for arson must allege value of
property destroyed, because statule set punishment
based on value); Spencer v. State, 13 Ohio 401, 406,
408, 1844 WL 47 (1844) (holding (hat value of goods
intended to be stolen is not "an ingredient ot the
crime” of burglary with intent to steal, because
punishment under stalute did not depend on vaiue;
contrasting larceny, in which "[v]alue must be laid,
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and value proved, that the jury may find it, and the
court, by that means, know whether it is grand or
‘petit, and apply the grade of punishment the statute
awards"); United States v. Fisher, 25 F.Cas. 1086
(CC Ohio 1849) (McLean, J.) ("A cacrier of the mail
is subject to a higher penally where he steals a letler
out of the mail, which contains an article of value,
And when this offense is committed, the indictmem
must atlege the letter contained an arlicle of value,
which aggravates (e offense and incurs a higher
penatty™); Brightwell v. State, 41 Ga, 482, 483, 1871
WI. 2314 (1871) ("When the law prescribes a
different punishment for different phases of the same
" crime, there js good remson Jor requiring the
indictment to specify which of the phases (he prisoner
is charped with. The record ought to show that the
defendant is convieted of the oftense for which he is
sentenced"). Cf. State v. Farr, 12 Rich. 24, 29, [859
WL 4316 (5.C.App. 1859) (where two statutes barred
purchasing torn from & slave, and one referred to
purchasing from stave who tacked a permit, absence
of permit was not an element, because both statutes
had the same punishment).

Also demonstrating the common-law approach to
determining elements was the well-established rule
thul, if' a statule increased the pumishment of a
common- law erime, whether felony or misdemeanor,
based on some fact, then (hat fact st be charged in
the Indictment in otder for the court to impose the
increased punishment. Archbold *106; see id., at *50;
anle, at ---—- - ---- 13-14. There was no question of
treating the statutory aggravating fact as merely a
sentencing enhancement--as a nonelement enhancing
the senlence of the comumon-law crime. The
aggravating facl was an element of a new, aggravaled
grade of the common-law crime simply because it
increased the punishimnent of the common-law crlime,
And the common-law crime was, in relation to the
statutory one, essentially just like any other lesser
included offense. Sce Archbold *106.

*22 Further evidence of the rule that a critne includes
cvery fact that iz by law a basis for imposing or
increasing punishment comes from carly cuses
addressing recidivism statutes, As Justice SCALIA
has explained, there was a (radition of Ireating
recidivism as an clement. See Almendarez-Torres,
523 U.S., at 256-257, 261, 118 S.Ct. 1219 (dissenting
opinion). That teadition slreiches back to the earliest
years ol the Republic. See, e.g., Commanweallh v.
Welsh, 4 Va. 57, 1817 WL 713 (1817); Smith v,
Commenwealth, 14 Serg. & Rawle 69, 1826 WL
2217 (Pa.1826): see also Archbold * 695-*696. For

(
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my purposes, however, what is noteworthy is not so
much the fact of (hat tradition as the reason for it:
Courts treated the fact of a prior conviction just as any
other fact that increased the pumshment by law. By
the same reasoning that the courts employed in Hope,
Lacy, and the other cases discussed above, the fact of
a prior conviction was an element, together with the
facts constiluting the core crime of which the
defendant was charged, of a new, aggravated crime.

The wwwo leading antebellum cases on whether
tecidivism is an element were  Plumbly v.
Commonwealth, 43 Mass. 413, 1841 WL 3384
(1841), and Tuttle v. Commonwealth, 68 Mass. 505,
1854 WL 5131 (1854). In the latter, the court
explained the reason for treating as an element the Fact
of the prior conviction:
"When the statute imposes a higher penalty upon a
second and third conviction, respectively, it makes
the priot convictlon of a similar offence a part of the
description and character of the offence intended 1o
be punished; and therefore the fact of such prior
conviction must be charged, as well as proved. 1t is
essential 10 an indictment, that the facts constituting
the offence intended to be punished should be
averred.” Id., at 506,
The court rested this rule on the common law and the
Massachusetts equivalent of the Sixth Amendment’s
Notice Clause. Ibld, See also Commonwealth v,
Haynes, 107 Mass. 194, 198, 1871 WL 8641 (1871)
{reversing sentence, upon confession of error by
attorney general, in case simifar to Tuttle ).

Numerous other caseés freating the fact of a prior
conviction as an element of a crime take the same
view. They make clear, by both their holdings and
their language, that when a statute increases
punishment for some core crime based on the fact of a
prior conviction, ihe core crime and the fact of the
prior crime together create a new, aggravated ctime,
Kitbourn v. State, 9 Conn. 560, 563, 1833 WL 68
{1833) ("No person ought to be, or can be, subjected
o a cumulalive penalty, withoul being charged with a
cumnlative oftence"); Plumbly, supra, at 4l4
(vonviction under recidivism statule is  "one
conviction, upon one aggregate offence”); Hines v.
State, 26 Ga. 614, 616, 1859 WL 2341 (1859)
(reversing enhanced sentence imposed by trial judge
and explaining, "[T]he question, whether the otfence
was a second one, of not, was a question for the
jury.... The allegation [of a prior offence] is certainly
one of the first importance to the accused, for if it is
true, he becomes subject to a greatly increased
punishment"). See also Commonwealth v. Phillips, 28
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Mass. 28, 33, 1831 WL 3456 (1831) ("[U)pon a third
conviction, the court may sentence the convict to hard
labor for life. The punishment is to be awarded upon
that conviction, and for the olfence ol which he is
then and (here couvicted").

*23 Even the exception to this practice of including
the fact of a prior conviction in the indictment and
trying it to the jury helps to prove the rule thar that
fact is an element because it increases the punishment
by law. In State v. Freeman, 27 V1. 523, 1855 WL
2492 (1855), the Vermont Supreme Court upheld a
statute providing thai, in an indictment or comiplaint
for violation of a liquor law, it was not necessary to
allege a prior conviction of 1hat law in order to secure
an increased sentence. But the court did not hold that
the prior conviction was not an element; instead, it
held (hat the liquor law created only minor offenses
thnt did not qualify as crimes. Thus, the state
constilutional protections that would attach were a
“erime" at issue did not apply. Id., at 527; see Goeller
v. State, 119 Md. 61, 66-67, 85 A, 954, 956 (1512)
(discussing Freeman }. At the satne time, the court
frecly acknowledged that it had "no doubt" of the
general rule, particularly as  articulated in
Massachusetts, that “it is necessary to allege the
former conviction, in the indictiment, when a higher
seitence is claimed on thal account.” Freeman, supra,
at 526. Unsurprisingly. then, a leading treatise
explained Freeman as only "apparenlly” contrary to
the general rule and as involving a "special statute." 3
F. Wharton, Criminal Law § 3417, p. 307, n. 1 (7th
rev. ed. 1874) (hereinafter Wharton). In addition, less
than a decade after Freeman, the same Vermont court
held that if a defendant charged with a successive
violation of the liquor laws contested identity--that is,
whelher the person in the record of the prior
convictlon was (he same as the defendant--he should
be permitted 10 have a jury resolve the question. State
v. Haynes, 35 V. 570, 572-573 (1863). (Freeman
itself had anticipated this holding by suggesting the
use of a jury to resolve disputes over identity. See 27
V1., at 528.) In so holding, Haynes all but applicd the
general rule, since a determination of identity was
usually the chief factual issue whenever recidivism
was charged. See Archbold *695-*(96; see also, ¢.g.,
Graham v. West Virginia, 224 U.S. 616, 620-621,32
S.Ct. 583, 36 L.Ed. 917 (i912) (defendant had been
convicted under three different names). [FN5]

FNS5. Some couris read State v. Smith, 8 Rich. 460,
1832 WL 1571 (S.C.App.1832), a Souwh Carolina
case, to hold that the indicunent nced not allege a
prior convictiou in order for the defendant to suffer an

«
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enhanced punishment. See, e.p., State v, Burgety, 22
Atk. 323, 324 (1860) (snp reading Smith and
questioning  its  corrccuiess).  The Smith  court's
holding was somewhat unclear because the court did
nol state whether the case involved a first or second
offense--if a first, the court was undoubtedly correct
in rejecting the defendant's challenge to lhe
indictment, because there is no need in an indiciment
to negate the cxistence of any prior offense. Sec
Burgett, supra, at 324 (reading indictment that was
silent about prior offenses as only charging [irst
offense and as sufficient for that purpose). In
addivion, the Smith court did not acknowledge the
possibility of disputes over idemtity. Finatly, 1he
extent (0 whiclt the court’s apparent holding was
followed in practice in South Carolina is unclear, and
subsequent South Carolina decisions acknowledged
that Smith was out of step with the general rule. See
Swne v. Parris, 89 S§.C. 140, 141, 71 S.E. 808, 809
(19113; Siate v. Mitchell, 220 5.C. 433, 434-436, 68
8.E.2d 350, 351-352 (1951).

B

%24 An 1872 treatise by one of the leading authorities

of the era in criminal law and procedure confirnis the
common-law understanding that the above cases
demonsirate. The treatise condensed the (raditional
understanding regarding the indictment, and thus
regarding lhe elemients of a crime, 1o the {ollowing:
“The indictment must allege whatever is in law
essential to the punishment sought to be inflicted." 1
J. Bishop, Law of Criminal Procedure 50 (2d ed.
1872) (herelnafter Bishop, Criminal Procedure). See
id., § 81, at 51 ("[T]he indictment must contain an
allegation of every fact which is legally essential to
the punishment to be inflicted"); Id., § 540, at 330
("[Tlhe Indictment must ... contain an avennent of
every particular thing which enters into the
punishment"). Crimes, he explained, consist of those
"acts to which the law affixes ... punishment,” id., §
80, at 51, or, stawed differently, a crime consists of
the whole of "the wrong upoen which the punishment is
bascd,” id., § 84, at 53. In a later edition, Bishop
similarly defined the elements of a crime as "that
wrongtul aggregatton out of which the punishment
proceeds.” 1 J. Bishop, New Criminal Procedure §
B4, p. 49 (4th ed. 1895).

Bishop grounded his definition in both a
generalization from well-established common-law
practice, | Bishop, Criminal Procedure §§ 81-84, at
51-53, and in the provisions of Federal and State
Constilutions guaranteeing notice of an accusation! in
all criminal cases, indictment by a grand jury for
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serious ¢rimes, and (rial by jury. With regard to the
common law, he explained that his rule was "not
made apparent to our understandings by a single case
only, bul by all the cases,” id., § 81, at 51, and was
Mollowed "in all cases, without one exception,” id., §
B4, a1 53. ‘I'o illustrate, he observed that there are
“various statutes whereby, when ., assault is
committed with a particular intent, or with a
particular weapon, or the like, it is subjected to a
particular corresponding punishment, heavier than
that for common assault, or diffcring from it,
poited oul by the statute. And the reader will notice
that, in all cases where the peculiar or aggravated
punishment is to be inflicted, the peculiar or
aggravating matter ls required to be set out in the
indiclment."” Id., § 82, at 52.
He also found burglary statutes lllustrative in the
same way. Id., § 83, at 52-53. Bishop made no
exception for the fact of a prior conviction--he simply
treated it just as any other agpravating fact: "(If] it is
sought to make (he senience heavier by reason of its
being [a second or third offence], the fact thus relied
on musl be averred in the indictment; because the
rules of ¢riminal procedure require the indictment, in
all cases, lo comain an avermeunt of every facl
essential to the punishment sought to be inflicted.” |
J. Bishop, Commentaries on Criminal Law § %61, pp.
564-565 {5lh ed. 1872).

The constitional provisions provided further
support, in his view, because of the requirements for a
proper accusation at common law and because of the
common-law understanding that a proper jury trial
required a proper accusation: "The idea of a jury trial,
as it has always been known where the common law
prevails, includes the allegation, as part of the
machinery of the trial.... [A]n accusatton which lacks
any particular fact which the law makes cssential to
the punishment Is ... no accusation within the
requirements of the common law, and it 5 no
accusation in reason.” 1 Bishop, Criminal Procedure §
87, at 55. See id,, § 88, at 56 (notice and indictment
requirentents ensure that before “persons held for
crimes ... shall be cowvicted, there shall bc an
allegation made against them of every clement of
crime which the law makes essential to _the
punishment to be inflicted"). h

#25 Numerous high courls comemporancousty and
explicitly agreed that Bishop had sceurately captured
the common-law understanding of what [acls are
elements of a crime. See, e.g., Hobbs v. State, 44
Tex. 353, 354, 1875 WL 7696 (1875) (favorably
quoting 1 Bishop, Criminal Procedure § 81); Maguire

(
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v. State, 47 Md. 485, 497, 1878 WL 4667 (1878)
(approvingly citing different Bishop treatise for the
same rule); Larney v. Cleveland, 34 Ohio 8t. 599,
600, 1878 WL 65 (1878) (rule and reason for rule
"are well stated by Mr. Bishap"); State v. Hayward,
83 Mo. 299, 307, 1884 WL 9488 (1884) (extensively
quoting § 81 of Bishop's "admirable {reatise"); Riggs
v. State, 104 Ind. 261, 262, 3 N.E. 8386, 887 (1885)
("We agree with Mr. Bishap that the nature and cause
of the accusation are not stated where there is no
mention of the (ull act or series of acts for which the
punishntent is to be inflicted" (internal quotation
marks omitted)); State v. Perley, 86 Me. 427, 431, 30
A. 74, 75 (1894) ("The doctrine of the courl, says
Mr. Bishop, is Identical with that of reasou, viz: that
the indictment must contain an allegation of every fact
which is lTegally essential to the punishment to be
inflicted" (internal quotation marks omilted)); see also
Unlted States v. Reese, 92 U.S. 214, 232-233, 23
L.Ed. 563 (1875) (Clifford, J., concurring in
judgment) (citing and paraphrasing 1 Bishop, Criminal
Procedure § 81).

C

In tlte half century following publication of Bishop's
lreatise, numerous courls applied his stalement of the
common-law understanding; most of them explicitly
velied on his treatise. Just as in the earlier period,
every fact that was by law a basis for lmposing or
increasing punishment {including the fact of a prior
conviction) was an element. Each such fact had to be
included in the accusation of the crime and proved lo
the jury.

Courts confronted statutes quite similar to the ones
with which we have struggled since McMillan, and,
applying the traditional rule, they found it not al ail
diffienlt to determine whether a fact was an element,
In Hobbs, supra, the defendant was indicled for a
form ot burglary punishable by 2 to 5 years in prison.
A separate stalulory section provided for an increased
sentence, up to double the punishment to which ihe
defendant would otherwise be subjeet, if the entry into
the house was effected by force exceeding tha
incidental 1o burglary. The trial court instructed the
jury 1o sentence the defendant to 2 to 10 years if it
found the requisite level of force, and the jury
sentenced him to 3. The Texas Supreme Court,
velying on Bishop, reversed because the indictment
had not alleged such force; even though the jury had
sentenced Hobbs within the range (2 to 5 years) that
was permissible under the lesser crime thal the
indicimenl had charged, the coort thought it
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"impossible to say ... that the erroneous charge of the
court may not have had some weight in leading the
jury" 10 impose the sentence that it did. 44 Tex., at
355, [FIN6] See also Searcy v. State, 1 Tex.App. 440,
444, 1876 WL 9086 (1876} (similar); Garcia v. Stale,
19 ‘Tex.App. 389, 393, [885 WL 6922 (1885) (not
citing Hobbs, but relying on Bishop to veverse 10-year
sentence for assault with & bowie-knife or dagger,
where statute doubled range {or assault from 2 (o 7 Lo
4 10 14 years if the assault was committed with either
weapon but where indictment had not so alleged).

FN6. The gulf beiween the iraditional approach to
determining elements and 1hal of our recent cases is
manitest when one considers how one might, from the
perspective of thnse cases, analyze Ihe issue in
Hobbs, The chapler of the Texas code addressing
burglary was enlitled simply "Of Burglary” and began
with a section explicilly defining "lie offense of
burplary.” After a series of sections defining terms, it
then set out six separaie sections specifying the
punisiiment for various kinds of burglary. The section
regarding force was one of these, See 1 G, Paschal,
Diges of Taws of Texas, Part 11, TiL. 20, ch, 6, pp.
462-463 (41h- ed. 1875). Following an approach
similar fo thal in Almendarez-Torres v, United States,
523 U.S. 224, 231234, 242-246, 118 S.Ch. 1219,
140 L.Ed.2d 350 (1998), and Castllo v. Unlted
States, --- U.§, ----, 120 S.Ct, 2090, ----, --- L.Ed.2d
- (slip op., at 4-5), one would likely find a clear
legislative intent to make force a senteicing
enhancement rather than an element.

As in earlier cases, such as McDonald (discussed
supra, at -— - - 5-6), courts also used the converse
of ihe Bishop rule to explain when a fact was not an
element of the crime. In Perley, supra, the defendant
was indicted for and convicted of robbery, which was
punishable by imprisonment for life or any term of
years. The court, relying on Bishop, Hope.
McDongld, and other authority, rejected his argiment
thay Maine's Notice Clause {which of course required
all elements 1o be alleged) required the indictment to
allege the value of the goods stolen, because the
punishment did not twrn on value: "(Tihere is no
provision of this stalute which nakes the amount of
property taken an cssential element of he offense; and
there is no statute in this State which creates degrges
in robbery, or In any way akes the punishment of
the offense dependent upon the value of the property
taken." 86 Me., at 432, 30 A., at 75. The court
further explained that "where the value is not essential
to the punishment it need not be distinctly alleged or
proved." Id., ar 433, 30 A., at 76.
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+26 Reasoning similar to Perley and the Texas cases
is evident in other cases as well. See Jones v. Slate,
63 Ga. 141, 143, 1879 WL 2442 (1879) (where
punishment for burglary in the day is 3 to § years in
prison and for burglary at night is 5 to 20, time of
burglary is a “constiluent of the offense”; indictment
should "charge all that is requisite to render plain and
certain every constiluent of the offense”); United
States v. Woodruff, 68 F. 536, 538 (D.Kan.1895)
(where embezzlement statute "contemplates hat there
should be an ascertainment ol the exact sum for which
a fine may be imposed” and jury did not determing
amount, judge lacked authorily to impose fine; "[on
such an issue the defendant is entitled to his
constitutional right of trial by jury®).

Courts &lso, again just as in the pre-Bishop period,
applied the same reasoning to the fact of a prior
conviction as lhey did 10 any other [fact that
aggravated the punishment by law. Many, though far
from all, of these courts relied on Bishop, In 1878,
Maryland's high court, in Maguire v. State, 47 Md.
485, staled the rule and the reason for it in language
indistinguishable from that of Tuttle a quarter century
before:
"The law would seem to be well settled, that if the
parly be proceeded against for a second or Ihird
offence under the " statute, and the sentence
prescribed be ditferent from the first, or severer, hy
reason of lis being such second or third offence, the
fact thus relied on must be averred in the indictment;
for the settied rule is, that the indiciment must
contain an averment of every fact essential to justify
.the punishment inflicted.” Maguire, supra, at 496
(citing English cases, Plumbly v. Commonwealth,

. 43 Mass, 413 (1841), Wharton, and Bishop).

In Goeller v. State, 119 Md. 61, 85 A, 954 (1912),
the same court reaffirmed Maguirc and voided, as
contrary to Maryland's Notice Clause, a statute that
permitted the frial judge to determine the fact of a
prior conviction, The court extenstvely quoted Bishop,
who had, in the court’s view, treated the subject
"more fully, pethaps, than any other legal writer,"
and it cited, among other authorities, "a line of
Massachusetts decisions” and Riggs (quoted supra, at
- 14). 119 Md., a1 66, 85 A., a1 955. In Larney, 34
Ohio 8t,, at 600-601, the Supreme Court of Ohio, in
an opinion ciling only Bishop, reversed a conviclion
under a recidivism statule where the indictment had
not alleged any prior conviction. (The defendant had
also relied on Plumbly, supra, and Kilbourn v. Siale,
9 Comn. 360 (1833). 34 Ohio St., at G00.) And in
State v. Adams, 64 N.H. 440, 13 A. 785 (1888), the
courl, relying on Bishop, explained that "[t)he former
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conviction being a part of the description and
character of the offense intended to be punished,
because of the higher penalty imposed, it must be
alleged.” Td., at 442, 13 A., at 786, The defendant
had been "charged with an offense apgravated by its
repetitious characler.” Tbid. Sve also Bvans v. State,
150 Ind. 651, 653, 50 N.E. 820 (1898) (similar);
Shitleu v. Commonwealth, 114 Va. 876, 877, 77 S.B.
606, 607 (1913) (similar).

*27 Bven without any reliance on Bishop, other
courts addressing recidivism statutes employed the
salne reasoning as did he and the above cases--that a
crime includes any fact to which punishment attaches.
One of the leading cases was Wood v. People, 53
N.Y. 511, 1873 WL 10399 (1873). The statute in
Wood provided for increased punishment if the
defendant had previously been convicted of a felony
- then discharged from the conviction, The court,
repeatedly referring to "the aggravated offence,” id.,
al 513, 515, held that the facts of the prior conviclion
and of the discharge must be proved 1o the jury, for
"[bloth enter into and make a part of the otfence....
subjecting the prisoner to the increased punishient.”
Id., at 513; sce ibid. (fact of prior conviction was an
"essential ingredient" of the offense). See also
Johnson v. People, 55 N.Y. 512, 514, 1874 WL
11015 (1874) ("A more severe penalty is denounced
by the statute for a second offence; and all the facts to
bring the case within the statute must be [alleged in
the indictment and] established on the trial™); Peoplc
v. Sickles, 156 N.Y. 541, 544-545, 51 N.E. 288, 289
(1898} (reaffirming Wood and Johnson and explaining
that "the charge is not mercly that the prisoner has
committed the oftense specifically described, but that,
as a former convict, his second offense has subjected
him to an enhanced penally™).

Contemporaneously with the New York Court of
Appeals in Wood and Johnson, stale high courts in
California  and Pennsylvania offered  similar
explanations for why the fact of a prior conviction is
an element. In People v. Delany, 49 Cal. 394, 1874
WL 1543 (1874), which involved a statute making
petit larceny (normally a misdemeancr) a felony if
commilted fotlowing a prior conviction for petit
larceny, the court left no doubt that the fact of the
prior convictlon was an elemeni of an aggravated
crime consisting of petit larceny committed following
a prior conviction for petit larceny:
*28 "The particular circumstances of the offense are
stated [in the indictment], and consist of the prior
convictions and of the facts constituting the lasl
larceny.
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"[T]he former convictions are made to adhere to and
conslitute a poriion of the aggravated oflense.” Id.,
at 395,

"The felony consists both of the former convictions
and of (he particolar larceny.... [Tlhe former
convictions were a separate fact; which, token in
connection with the facts constituting the last
offense, make a distinct and greater offense than that
charged, exclusive of the prior convictions," 1d., at
396. [FN7]

FN7. The court held that a general plea of "guilty” to
an indictment that includes an allegation of a prior
conviction applies to the fact of (he prior conviction.

See also People v. Coleman, 145 Cal. 609, 610-611,
79 P. 283, 284-285 (1904).

Similarly, in Rauch v. Commonwealth, 78 Pa, 490,
1875 WL 13105 (1875), the court applied its 1826
decision in Smith v. Cemmmonwealth, 14 Serg. &
Rawle 69, and reversed lhe trial court's imposition of
an enhanced sentence "upon its own knowledge of ils
recoids.” 78 Pa., at 494, The court explained that
“imprisonment in }ail is not a lawtul consequence of a
mere cenviction for an untawful sale of liquors. It is
the lawtul consequence of a second sale only after a
former conviction. On every principle of personal
security and the due administration of justice, the fact
which gives rightfulness to the greater punishment
should appear in the record.” Ibid. See also id., at 495
("But clearly the substantive offence, which draws to
itself the greater punishment, is the unlawful sale afier
a former conviction. This, therefore, is the very
offence he is called upon 1o defend against”).

Meanwhile, Massachuselts reaffirmed ifs earlier
decisions, striking down, in Commonwealth v.
Harrington, 130 Mass. 35, 1880 WL, 10897 (1880), a
liquor law that provided a small fine for a fivsl or
gecond conviction, provided a larger fine or
imprisomment up to a year for a third conviction, and
specifically provided that a prior conviction need not
be alleged In the complaint. The court found this law
plalnly inconsistent with Tultle and with the State's
Notice Clause, cxplaining that “the offence which is
punishable with the higher penalty is not futly and
substantially described to the defendant, if (he
complaint falls o sct forth the former conviclions
which are essential features of it." 130 Mass., at 36.
[FN8]

FNB8. See also State v. Ausiin, 113 Mo, 538, 542, 21
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S.W. 31, 32 (1893) (prior conviction is & "material
faclt]" of the “apgravated offense"); Bandy v. Heln,
10 Wyo. 167, 172-174, 67 F. 979, 980G (1902} ( "(I]n
reason, and by the great weight of authority, as the
fact of a Tormer conviction enters into the offense to
the ecxtent of aggravating it and increasing the
puttishent, it must be alleged in the information und
proved like any other wnaterial fact, if it is sought to
impose the greaier penalty. The statute makes the
prior conviction a part af the description and
characier of the offense intended fo be punished”
{citing Tuttle v. Commonwealth, 68 Mass. 505
{1854))); Sate v. Smith, 129 Iowa 709, 711- 712, 106
MN.W. 187, 1BB-189 (1906) (similar); State v.
Scheminisky, 31 Idalio 504, 506-507, 174 P. 6l1,
611-612 (1918) (similar).

Without belaboring the point any further, T simply
note tliat this traditional understanding--that a "crime”
includes every fact that is by law a basis for imposing
or increasing punishment--continued well into the 20ih
century, at least until the middle of the century. See
Knoll & Singer, Searching for the "Tall of the Dog™:
Finding "Llements* of Crimes in the Wake of
McMillan v. Pennsylvania, 22 Seattle U.L.Rev. 1057,
1069-1081 (1999) (surveying 20th century decisions of
federal courls prior to McMillan ); see also People v.
Ratner, 67 Cal.App.2d Supp. 902, 153 P.2d 790,
791-793 (1944). In fact, it is fair lo say that McMillan
began a revotution in the law regarding the definition
of "erime.” Today's decision, far from being a sharp
break with the past, marks nolhing more¢ than 4 retorn
to the status quo anle--the slatus quo that reflected the
original meaning of the Fifth and Sixth Amendments.

11

*20 The consequence of the above discussion for our
decisions in Almendarez-Torres and McMillan shoukl
be plain enough, but a few points merit special
mention.

First, it s irrelevant to the question of which facts
are elements that legislatures have allowed sentencing
judges discretion in determining punishment (often
within extremely broad ranges). See ante, at -=-- - ==+
14-15; post, at ---- - ---- 23-25 (O'CONNOR, J.,
dissenting). Bishop, immediately after setting outthe
traditional rule on elements, explained why: "The
reader should distinguish between the foregoing
daoctrine, and the doctrine ... that, within the limils of

any discretion as to the punishment which the law may

have allowed, the judge, when he pronounces
sentence, may suffer his discrction to be influenced by
matier shown in aggravation or miligatton, not
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covered by the allegations of the indictment .... The
aggravating circumstances spoken of cannot swell the
penalty above what the law has provided for the acis
charged against the prisoner, and they are interposed
merely to check the judlcial discretion in the exercise
of the permitted mercy [in finding mitigating
citcumstances]. This is an entirely different thing
from punishing oue for what is not alleged against
hinw." 1 Bishop, Criminal Procedure § 85, at 54.

See also 1 I. Bishop, New Commentaries on the
Criminal Law §§ 600-601, pp. 370-371, § 948, p. 572
(8th ed. 1892) (similar). In olher words, establishing
what punishment is available by law and setting a
speeific punishment within the bounds that the law has
ptescribed ave two difterent things. [FNY] Ct. 4 W.
Blackstone, Commentarics on the Law of England
371-372 (1769) (noting judges’ broad discretion in
seiting amount of fine and length of imprisonment for
misdemeanors, but praisitg determinate punishincnt
and "discrefion ... regulated by law"); Perley, 86
Me., at 429, 432, 30 A., at 74, 75-76 (favorably
discussing Bishop’s rule on elements without
mentloning, aside from quotation of statute in
statement of facts, that defendam's conviction for
robbery exposed him to imprisonmenl (or {ife or any
term of years). Thus, it is one thing to consider what
the Constitution requires the prosecution to co in
order to entitle ilsell 10 a particular kind, degree, or
range of punishment of the accused, see Woodruff, 68
F., at 538, and quite another to consider what
constitutional constraints apply either 1o lhe imposition
of punishment within the limits of thal entitlement or
to a legislature's ability to set hroad ranges of
punishment. In answering the former constitutional
question, I need not, and do not, address lhe laiter.

FN9. This is uot to deny that there may be [aws on
the borderline of this distinction, In Brightwell v.
State, 41 Ga. 482 (1871), the court stated a rule for
elements equivalent 1w Bishop's, then held that
whether a defendant had comnmined arson in the day
or at night need not be in the indictment. The court
explained that there was "no provision that arson ln
the nighe shall be punished for any different period”
than arson in the day (both being punishable by 2 to 7
years in prison). Il., at 483, Although there was a
statute providing that "arsun in the day time shall be
punished for a less perlod than arson in the night
lime," the court concluded that it merely set "a rule
for the exercise of [the sentencing judge’s] discretion”
by specifying a pacticular fact for the judge w©
consider along with the mahy others that would enter
into his sentencing decision, Tbld. C[. Joues v. State,
63 Ga, 141, 143 (1879) (wheiher burglary occurred in
day or at night is a "constituent of the oftense”
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because law [lixes cifferent yanges of punishment
based on this fact). Aud the stawte attached no
definite comsequence to that particular fact: A
sentencing judge presumably could have imposed a
sentence of seven years less one second for daytime
arson, Finally, it is likely that the statute in
Brightwell, given its language (“a less perind™) and ils
placement in a separate scction, was rcad as selling
out an affinnative defeuse or mitigating circumstance.
See Wright v. State, 113 Ga.App, 436, 437-438, 148
S.E.2d 333, 335-336 {1966) {suggesting that it would
be error to refuse to charge later version of 1his
slalme lo jury upon request of defendant). See
generally Archbold *52, *105-*106 (discussing rules
for determining whether fact is an elemenl or @
detense).

Second, and refated, one of the chief errors of
Almendarez-Torres--an error to which T succumbed--
was to attempt to discern whether a particular fact is
traditionally (or typically) a basls for a sentencing
court to increase an offender's sentence, 523 .S, at
243-244, [18 S.Ci. 1219; see id., at 230, 241, 118
$.Ct. 1219. For the reasons I have given, it should be
clear that this approach just defines away the real
issue. What matters is the way by which a fact enters
into the sentence. It a fact is by law the basis for
imposing or increasing punishment--for establishing or
increasing the prosecution's entitlement--it is an
element. (To put the point differently, I am aware of
no historical basis for treating as a nonelement a fact
that by law sets or increases punishment.) When one
considers the question from this perspective, it is
evident why the fact of a prior conviction is an
clement under a recidivism statute. Indeed, cases
addressing such statutes provide some ol the best
discussions of whal constilutes an element of a criine.
Oue reasen frequently offered for treating recidivism
differently, a reason on which we relied in
Almendarez-Torres, supra, at 233, 118 8.Ct. 1219, is
a concern for prejudicing the jury by informing it of
the prior conviction. But this concern, of which
earlier courts were well aware, does not make the
traditional understanding of what an element is any
less applicable 1o the fact of a prior conviction. See,
e.g., Maguire, 47 Md., at 498; Sickles, 156 N.Y., at
547, 51 N.E., a1 290. [FN10]

FNIQ. In addition, it has been common praclice to
address this concern by permitting the defendant 10
stipulate to the prior convictlon, In which case the
charge of the prior convlction is not read 10 e jury,
or, if the defendam decides not ro stpulate, to
bifurcate the trial, with the jury only considering the
prinr eonviction after It has reachied a guilly verdict
on e core crime, $ce, e.g., | J. Bishop, Criminal

(
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Law § 964, ar 566-567 (5th ed. 1872) (favorably
discussing English practice of bilurcation); People v.
Saunders, 5 Cal.4th 580, 587-588, 20 Cal.Rpir.2d
638, 853 P.2d 1093, 1095-1096 (1993) (detailing
California approach, since 1874, of permitting
stipulation and, more recently, of also permiliing
bifurcation).

#3(0 Third, I think it clcar that the common-law rule
would cover the McMillan sitwation of a mandatory
minimum scntence (in that case, for visible possession
of a firearm during the commission of certain crimes).
No doubt a detendant could, under such a scheme,
find himself sentenced to the same term to which he
could have been sentenced absent the maundatory
minimum. The range tor his underlying crime could
be 0 to 10 years, with the mandatory minimum of 3
years, and he could be sentenced fo 7. (Of course, a
gimilar scenario i3 possible with an increased
maximum.) But it is equally true that his expected
punishment has increased as a result of' Ihe narrowed
range and that the prosecution is empowcred, by
invoking the mandatory minimum, to require fhe
judge to impose a higher punishment than he might
wish, The mandatory minimuin “entitlfes] the
government," Woedruff, 68 F., at 538, to more than
it would otherwise be entitled (5 to 10 years, rather
than 0 to 10 and the risk of a sentence below 3). Thus,
the fact trigegering the mandatory minimnm is part of
"the punishment sought to be inflicted," Bishop,
Crimingl Procedure, at 30; it undoubtedly "enters into
the punishment” so as to aggravate i, id., § 540, at
330, and is an "acft) to which the law affixes ...
punishment,” id., § 80, at 51. Further, just as in
tHobbs and Searcy, see supra, at ---- - -=-- 15-16, it is
likely that the change in the range available to the
judge affects his choice of sentence. Finally, in

_numerous cases, such as Lacy, Garcia, and Jones, see

supra, at ---- - ---- , 67, -, 16, -, 17, the
aggravating fact raised the whole range--both the top
and bottom. Those eourts, in holding that such a fact
was an element, did not bother with any distinction
belween changes in the maximum and the minimum.
What mattered was simply the overall increase in the
punishment provided by law. And in several cases,
such as Smith and Woodruff, see supra, al ----, 4, ----
, 17, the very concept of maximums and mininwums
had no applicability, yet the same rule for clements
applied, See also Harrington (discussed supra, at ---- -
-, 20-21).

Finally, 1 need mnot in this case address the
implications of the rule tat I have staied for the
Courl’s decision in Walton v. Arizona, 497 U.S. 639,
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647-649, 110 S.Cr. 3047, 111 L.Ed.2d 511 (1990).
See ante, at ---- ~ ---- . 30-31. Walton did approve a
scheme by which a judge, rather than a jury,
determines an aggravating fact that makes a convict
eligible for the death penalty, and thus eligible tor a
greater punishment. In this sense, thal fact is an
element. But that scheme exists in a unique context,
for in the arca of capital punishment, unlike any other
area, we have imposed special consiraintis on 2
legislature's ability to determine what facts shall lead
to whal punishment--we - have restricted the
legislature’s ability to define crimes. Under our recent
capital-punishment jurisprudence, neither Arizona nor
any other jurisdiction could provide--as, previously, it
freely could and did--that a person shall be death
eligible automatically upon conviction for certain
crimes. We have interposed a barrier obetween a jury
finding of a capital crime and a court's ability to
impose capital punishment. Whether this distinction
between capital crimes and all athers, or some other
distinction, is sufficicnt to put the former outside the
rule that T have stated is a question for another day.
[BEN11]

FNI1. It is likewise unrecessary lo consider whether
{and, if so, how) the rule regarding elements applies
{0 (he Sentencing Guidelines, given the unique stats
that they have under Mistrena v. Unlted Siates, 488
U.S. 361, 109 S.C1, 647, 102 L.Ed.2d 714 (1989,
But it may he that this special status is irrelevant,
because the Guidelines “have the force and effect of
laws." Id., at 413, 109 S.Cr. 647 (SCALIA, 1.,
dissenting).

#31 For (he foreguing reasons, as well as those given
in the Court's opinion, [ agree that the New Jersey
procedure at issue is unconstitntional.

JUSTICE O'CONNOR, with whom THE CHIEF
JUSTICE, JUSTICE KENNEDY, and JUSTICE
BREYER juin, dissenting,

Last Term, in Jones v. United States, 526 U.S. 227,
119 8.Ct. 1215, 143 L.Ed.2d 311 (1999), this Court
found that our prior cuses suggested the foliowlng
principte: "[Ulnder the Due Process Clause of the
Fifth Amendment and the nolice and jury trial
guarantees of the Sixth Amendment, any fact (other
than prior conviction) that increases tie maximum
penalty for a crime must be charged in an indictment,
submitted to a jury, and proven beyond a reasonable
doubt." Id., at 243, n. 6, 119 §.Ct. 1215. At the time,
Justice KENNEDY rightly criticized the Court lor its
failure to explain the origins, conours, o

C

Page 27

consequences of its purperted constitutional principle;
for the incongistency of that principle with our prior
cascs: and for the serious doubt that the holding cast
on seniencing systems employed by the Federal
Government and Stales alike. 1d., at 254, 264-272,
119 §.Ct. 1215 (dissenting opinion). Today, in what
will surely be remembered as a walershed change in
constilutional law, the Court inposes as a
constitutional rule the principle it first tdentified in
Jones,

1

Our Court has long recognized that not every fact
that bears on a defendant’s punishment need be
charged in an indicunent, submitted 1o a jury, and
proved by the government beyond a reasonable doudt.
Rather, we have held that the "legislmwre's definition
of the elements of e offense is usually dispositive.”
McMillan v. Pennsylvania, 477 U.8. 79, 85, 106
S$.Ct. 2411, 91 L.Ed.2d 67 (1986), see also
Almendarez-Torres v. United States, 523 U.85, 224,
228, 118 S.Ct. 1219, 140 L.Bd.2d 350 (1998);
Patterson v. New York, 432 U.S. 197, 210, 211, n.
12, 97 5.Ct. 2319, 53 L.Ed.2d 281 (1977). Although

‘we have recopnized that “there are obviously

canstitetional linits beyond which the States may not
go in this regard,” id., at 210, 97 8.Ct. 2319, and that
"in certain limited circumstances  Winship's
reasonable-doubt requirement applies to Facts not
formally identified as elements of the offense
charged,” McMillan, supra, at 86, 106 S.Ct. 2411,
we have proceeded with caution before deciding that a
certain fact must be treated as an offensc clement
despite the legislature's choice not to characterize it as
such. We have therefore declined to esiablish any
pright-line rule for making such judgments and have
instead approached each case individually, sliting
through the considerations most relevant to
determining whether the legislamre has acted properly
within Its broad power to define crimes and their
punishments or instead has sought lo evade the
constilutional  requircments  associated with  the
characterization ol a tact as an otfense element. See,
e.g., Monge v. California, 524 U.5. 721, 728-729,
118 S.Ct. 2246, 141 L.Ed.2d 615 (1998); McMillan,
supra, at 86, 106 5.Ct, 24t1.

In one bold siroke the Court today casts aside our
traditional cautious approach and inslead embraces a
universal and seemingly bright-line rule limiting the
power of Congress and state legislatures to define
criminal offenses and the sentences that follow [rom
convictions thercunder. The Court states: "Other than
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the fact of a prior conviction, any fact that increases
the penalty for a crime beyond the prescribed
statutory maximum mwst be submitted to a jury, and
proved beyond a reasonable doubt." Anfe, at --—--, 24,
In its opinion, the Court marshals virwally no
authority o support its extraordinary rule. Indeed, it
is remarkable that the Court cannot identify a single
instance, in the over 200 years since the ratiftcation of
the Bill of Rights, that our Court has applied, as a
constilutionat requirement, the rule it announces
today.

*32 According to the Court, its constitutional rute
emerges from our history and case law." Ante, at
---=, 26. None of the history conlained in the Court's
opinion requircs the rule it witimately adopts. The
history cited by the Court can be divided into iwo
calegories: first, evidence that judges at common law
had virwally no discretion in senlencing, anie, at -~-- -
-~ 11-13, and, second, statements from a 19ih-
century criminal procedure treatise that the
government st charge in an indictment and prove at
trial the elements of a siatutory offense for the
defendant to be sentenced to the punishment attached
to that stattory offense, ante, at ---- - ---- 13-14, The
retevance of the first category of evidence can be
casily dismissed. Indced, the Court does not cven
claim that the historical evidence of nondiscretionary
sentencing at common law supporis its “increase in
the maximum penalty” rule. Ruther, almost as quickly
as it recites that historical practice, the Court rejects
its relevance to the constitutional question presented
here due to the conflicting American practice of
judges exercising sentencing discretion and our
decisions recognizing the legitimacy of that American
practice. See anlc, at ---- - ---- 14-13 (citing Willtams
v. New York, 337 U.S. 241, 246, 69 5.Ct. 1079, 93
I..Rd. 1337 (1949)). Even if the Court were to claim
that the common-law history on this point did bear on
the instant case, one wonders why the historical
practice of judges pronouncing judgments in cases
between private parties is relevant at all to the
question of criminat punishment presented here. See
ante, at === = --=- 12-13 (quoting 3 W. Blackstone,
Commenttaries on the Laws of England 396 (1768},
which pertains to “remed[ies] prescribed by law for
the redress of injuries"). -

Apparently, then, the historical practice on which the
Court places so much refiance consists of only iwo
quotations taken from an 1862 criminal procedure
reatise. See anle, at ---- - --—- 13-14 (quoting J.
Archbold, Pleading and Evidence in Criminat Cases
51, 188 (151h ed. 1862)). A closer exaniination of the

C
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two statements reveals . that nelther supports the
Court's "increase in the maximum penalty" rule, Both
of the excerpts pertain to circumnstances in which a
common-law felony liad also been made a separate
statutory offense carrying a greater penalty. Taken
together, the statements from the Archbold treatise
demonstrate nolhing more than the unremarkable
proposition that a defendant could receive the greater
statutory punishment only if the indictment expressly
charged and the prosecutor proved the facts that made
up the statutory offense, as opposed to simply those
facts that made up the common-law offense. See id.,
at 51 (indictment); id., at 188 (proof). In other words,
for the defendant to veceive the stawtory punishment,
the prosecutor had to charge in the indictwient and
prove at trial the etements of the statutory offense. To
the extent there is any doubt about the precise
meaning of the treatisc cxcerpts, that doubt is
dispelted by looking to the treatisc scctions from
which the excerpts are drawn and the broader
principle cach section is meant to illustrate. Sec id., at
43 ("Bvery offence consists of cettain acls done or
omitted under cerfain circumstances; aud in an
jndictment for the offence, it is not sufficient to

charge the defendant generally with having committed

it, ... but all the facls and circumstances constituting
ihe offence must be specially set forih™); id., at 180
("Every offence consists of certain acts done or
omitted, under certain circumstances, all ef which
must be stated in the indictment ... and be praved as
Iaid™). And, to the extent further clarification is
needed, the authority cited by the Archbold treatise to
support its stated proposition with respect to the
requirements of an indictment demonstirates that the
treatise excerpts mean only that the prosecutor must
charge and ithen prove at lrial the elements of the
statutory offense. See 2 M. Hale, Pleas of the Crown
%170 (hereinatter Hale) ("An indictmens grounded
upon an offense made by act of parllament must by
express words bring the offense within the substantial
description made in the act of parliamemnt”). No
Member of this Court questions the proposition that a
State must charge in the indictment and prove at trial
beyond a reasonable doubt the actual elememnts ot the
offense. This case, however, concerns the distinct
question of when a fact that bears on a defendant's
punishment, but which the legislare has not
classified as an elememt of the charged offense, must
nevertheless be treated as an offense clement, The
cxcerpts drawn from the Archbold trealise do not
speak 1o this question at all, The history on which the
Court's opinion relies provides no support for its
"increase in the maximum penalty” rule,

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works

Page:

4079




&
= 8.Ct, -

(Cite as: 2000 WL 807189, *32 (U.8.))

In his concurring opinion, Justice THOMAS cites
additional historical evidence that, in his view,
dictates an even hroader rule than that set forth in the
Court's opinion. The history cited by Justice
THOMAS does not require, as a matter of federal
constitutional law, the application of the rule he
advocates. To understand why, 1t is important to focus
on the basis for Justice THOMAS' argument. First,
he claims that the Fifth and Sixth Amendments
"codified” pre- existing common law. Second, he
contends hat the relevant common law (reated any
fact that served (o increase a defendant’'s punishment
as an element of an offense. See ante, af - - -+ 2-4,
Even if Justice THOMAS' first assertion were
correcl--a proposition this Court has not before
embraced--he fails to gather the evidence necessary Lo
suppor{ his second asserlion. Indeed, for an opinion
that purpurts to be founded upon the original
understauding of the Fifth and Sixth Amendments,
Justice THOMAS' concurrence is notable for its
failure to discuss any historical practice, or to cite any
decisions, predating (or contemporary with) the
ratification of the Bill of Rights. Rather, Jusiice
THOMAS divines the common-law understanding of
the Fifth and Sixth Amendment rights by consulting
decisions rendered hy American courts well after the
ratification of the Bill of Rights, ranging primarily
(rom the 1840's 10 (he 1890's, Whatever those
decisions might reveal about the way American state
courts resolved quesiions regarding the distinction
belween 4 crime and its punishment under general
rules of criminal plteading or their own stale
constitutions, the decisions fail to demonstrate any
settied understanding with respect to the definition of
_a crime under the relevant, preexisting common law.
Thus, there is a crocial disconnect between the
historical evidence Justice THOMAS cites and the
proposition he seeks to establish with that evidence.

*33 An examination of the decisions cited by
JUSTICE THOMAS mokes clear that Lhey did not
involve a simple application of a long-seitled
common-law rute that any fact that Increases
punishment must constitute an offense element. Thal
would have been unlikely, for there does not appear L0
have been any such common-law rule. The most
televant common-law principles in this arca were that
an indictment must charge the elements of the relevant
offense and must do so with certainty. See, e.g., 2
Hale *182 ("Touching the thing wherein or of which
the offense is commnitled, there is required a certainty
in an indiciment"); id., at ¥*183 ("The fact itselt must
be certainty set down in an indictment"); id., at *184
("The offense itself must be alledged, and the manner
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of "), Those principles, of course, say little about
when a specific fact constitutes an element of the
offense.

Justice THOMAS is correct to note that American
courts in the 19th cenlury came to confront lhis
question in their cases, and often lreated facls (hat
served to increase punishment as elements of the
relevant statutory offenses. To the extent Justice
THOMAS' broader rule can be drawn from those
decisions, the rule was one of those couris’ own
invention, and not a previously existing rule that
would have been "codified” by the ratification of the
Fifth and Sixth Amendments, Few of the decisions
cited by Justice THOMAS indicate a reliance on pre-
existing common-law principles. In fact, the converse
rule that he identifies in the 19th American cases--that
a fuct thal dous not-make a dilference in punishment
need not be charged in an indictment, see, e.f.,
Larned v. Commonwealth, 53 Mass. 240, 242-244
(1847)--was assuredly created by American courts,
given that English courts of roughly the same period
followed a conirary rule, See, e.g., Rex v. Marshall,
] Moody C.C. 158, 168 Eng. Rep. 1224 (1827).
Justice THOMAS' collection of state-court opinions is
therefore of marginal assistance in determining the
original understanding of the Fifth and Sixth
Amendinents, While the decisions Justice THOMAS
cites provide some authority for the rule he advocales,
(hey cerlainly do noi conirol our resoluiion of he
federal constiluttonal question presenled in the instant
case and cannol, standing alone, justify overruling
three decades’ worth of decisions by this Court.

In contrast to Justice THOMAS, the Court asserts
that its rule is supported by "our cases in this area.”
Ante, at ---- 23. That the Courl begins its review of
our precedent with a quotation from a dissenting
opinion speaks volumes about the support that actually
can be deawn from our cases for the "increase in the
maximum penalty” rule announced today. See aute, at
--------- 17-18 {quoting Almendarez-Torres, 523
U.S., at 25i, 11B S.Cl. 1219 SCALIA, I,
dissenting). The Court then cites our decision in
Mullaney v, Witbur, 421 U.S, 684, 95 $.Ct. 1881, 44
L.Ed.2d 508 (1975), to demonsirate the "lesson” that
due process and jury protections extend beyond those
factual determinations that affect a defendant's guilt or
imocence. Ante, at ----, 18. The Court explains
Mullaney as having held that the due process proof-
beyond-a-reasonable-doubt  requirement applies o
those faclual determinations that, under a State's
crimina! law, make a differcnce in the dogree of
punishment the defendant receives, Ame, at ----, |8,
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The Court chooses to ignore, however, the decision
we issued iwo years later, Patterson v. New York,
432 U.S. 197, 97 5.Ct. 2319, 53 L.Ed.2d 281 (1977),
which clearly rejected the Court’s broad reading of
Mullaney.

*34 In Paherson, the jury found the defendant puilty
of second-degree murder. Under New York law, the
fact that a person intentionally killed another while
under the influence of extreme emotional dislurbance
distinguished the reduced offense of firsi-degree
manslaughter from the more serious offense of
second-degree murder. Thus, the presence or absence
of this one fact was the defining factor separating a
greater from a lesser punishment. Under New York
law, however, the Siate did nol need to prove the
absence of extreme enotional disturbance beyond a
reasonable doubt, Rather, state law imposed 1he
burden of proving the presence of exireme emotional
disturbunce on the defendant, and required thal the
Fact be proved by a preponderance of the evidence,
432 U.S., at 198-200, 97 5.Ct. 2319. We rejected
Patterson’s due process chatienge to his convictton:
"We thus decline to adopt as a constittional
imperative, operative countrywide, that a State must
disprove beyond a reasonable doubt every fact
constituting any and all affirmative defenses refated
to the culpability of an accused. Traditionally, due
process hos required that only the most basic
procedural safeguards be observed; more subtle
balancing of sociely's interests against those of the
accused have been le(t w the legislative branch.”
Id., at 210, 97 5.Ct. 2319. ,
Although we characterized the factual determination
under New York law as once going to the mitigation of
culpability, id., at 206, 97 S.Ct. 2319, as opposed to
the aggravation of the punishment, it is difficult o
understand whty the rule adopted by the Coutt in
today's case (or the broader rule advocated by Justice
THOMAS) would not require the overruling of
Palierson. Unless the Couri is willing to defer 1o a
legislature's formal definition of the elements of an
offense, it is clear that the fact that Patterson did not
act under the influgnce of exlreme emotional
disturbance, in substance, "increaseld] the penalty for
(his] crime beyond the prescribed statutory maximum”
for first- dcgree manslaughter. Ante, at ---- 4.
Nonetheless, we held that New York's requirement
that e defendant, rather than (he State, bear the
burden of proof on this factual determination
comporled with the Fourteenth Amendment's Due
Process Clause. Patterson, 432 U.5., at 205-211, 216,
97 8.Ct, 2319; sce also id., at 204-205, 97 5.Ct. 2319
(reaffirming Leland v. Oregon, 343 U.S. 790, 72
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S.Ct. 1002, 96 L.Ld. 1302 (1952), which upheld
against due process challenge Oregon’s requirement
that the defendant, rather than the Siate, bear the
burden on factual determination of defendant's
insanity).

Patterson is important because it plainty refutes the
Courl's expansive reading of Mullaney. Indced, the
defendant in Patterson characterized Mutlaney exactly
as the Court has today and we rejected that
interpretation:
*35 "Mullaney's holding, it is argued, is thal the
State niay not permit the blameworthiness of an act
or the severity of punishmentr authorized for ils
commission 1o depend on the prescnce or absence of
an identified tzet without assuming the burden of
proving the presence or absence of that fact, as the
case may be, beyund a reasonuble doubt. In our
view, the Mullaney holding should not be so broadly
read.” Patierson, supra, al 214-215, 97 8.Cv. 2319
(emphasis added) (footnote omilted).
We cxplained Mullancy instead as holding onty "that
a Slate must prove every ingredient of an offense
beyond a reasonable doubt, and that it may not shift
the burden of proof to the defendant by presuming that
ingredient upon proof of the other elements of the
offense.” 432 U.S8., at 215, 97 S5.Ct. 2319. Because
nothing had been presumed against Patterson under
New Yok law, we found no due process violation.
Id., at 216, 97 8.Ct. 2319. Ever since our decision In
Patterson, we have consisfently explained the holding
in Mullaney in these limited terms and have rejected
the broad interpretation the Court gives Mullancy
today. Sce lones, 526 U.S., at 241, 119 8.Ct. [215
("We identified the use of a presumptlon to cstablish
an essential ingredient of the offense as the curse of
the Maine law [in Mullaney 1"); Almendarez-Torres,
523 U.S., at 240, 118 S8.Ct. 1219 ("[Mullaney ]
suggests that Congress cannot permit judges o
increase a sentence In light of recidlvism, or any other
factor, not set forth in an indictment and proved to a
jury heyond a reasonable doubt, This Court's later
case, ... Patierson v. New York, however, makes
absolutely clear lhal such a reading of Mullaney Is
wrong"); McMillan, 477 U.S., at 84, 106 S.Ct. 2411
(samc).

The case law (rom which the Court claims that its
rule emerges consists of only one other decision--
McMitlan v, Pennsylvania. The Court's reliance on
McMillan is also puzzling, given that our holding in
that case points to the rejection of the Court's rule.
There, we considered a Pennsylvania statuie (hat
subjecicd a defendant 10 a mandatory minimum
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sentence of five years' imprisonment il a judge found,
by a preponderance of the evidence, that the defendant
had visibly possessed a firearm during the commission
of the otfense for which he had been convicted. Id,, at
81, 106 8.Ct. 24i1. The petitioners claimed that the
Fourigenth Amendment's Due Process Clause and the
Sixth Amendment's jury trial puaraniee  (as
incorporated by the Fourteenth Amendment) required
the State to prove to the jury beyond a reasonable
doubt that they had visibly possessed fircarms. We
rejected both constilutiotial claims. Id., al 84-91, 93,
106 §.Ct. 24t1,

The essential holding of McMillan contlicts with at
least \wo of the several formulations the Court gives
to the rule it announces today. First, the Court
endorses the foilowing principle: " [If is
unconstiwational for a legislature to remove from the
jury the assessmemt of facts that increase the
prescribed range of penalties to which a criminal
defendant is exposed. It is equally clear that such facts
must be established by proot beyond a reasonable
doubt.' " Ante, at ----, 24 (emphasis added) (quoling
Jones, 526 U.S., a 252-253, 119 S.Ct. 1215
(STEVENS, J., concurring)). Sccond, the Courl
endorses the rule as restated in Justice SCALIA's
concurring opinion in Jones. See ante, at ---- 24.
There, Justice SCALIA wrote: "[I]t is unconstitutional
to remove from the jury the assessment of facts that
alter the congressionally prescribed range of penalties
to which a criminal defendant is exposed.” Jones, 526
U.8., at 253, 119 8.Ct. 1215 (emphasis added). Thus,
the Court appears to hold that any fact lhat increases
or alters the range of penalties to which a defendant is
exposed--which, by definition, must include increases
or alterations to either the minimum or maximum
penalties--must be proved to A jury beyond a
reasonable doubt. In McMillan, however, we rejected
such a rule to the extent it concerned those facts that
increase or alter the minimum penalty to which a
defendant is exposed. Accordingly, it is incumbent on
the Court not only o admit that it is overruling
McMillan, but also to explain why such a course of
action is appropriate under noimal principles of stare
decisis.

36 The Court's opinion does ncither, Insicad,” it
attempts to lay claim to McMitlan as support for its
"increase in the maximum penalty" rule. According to
the Court, McMillan acknowledged that permitling a
judge 1o make findings that expose a defendant to
greater or additional punishment "nay raise serious
constitutional concern.” Ante, at ----, 20. We said
nothing of the sort in McMillan, To the contrary, we
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began our discussion of the petitioners' constitutional
claims by emphasizing that we had already "rejected
the claim that whenever a Siate links the 'severity of
punishment' to ‘the presence or absence of an
idemtified fact' the State must prove that fact beyond a
reasonable doubt,” 477 U.S., at 84, 106 S.Ct. 2411
(quoting Pauterson, 432 U.S., at 214, 97 5.Ct. 2319).
We then reaffirmed the rule set forth in Patterson--
"that in determining what facts must be proved beyond
a reasonable doubt the state legislature's definition of
e elements of the offense is nsually dispositlve.”
McMillan, 477 U.S., at 85, 106 5.Ct. 2411. Although
we acknowledged that there are constitutional limits to
the State’s power to detine crimes and prescribe
penalties, we found no need to establish those outer
boundaries in McMillan because "several factors"
persuaded us that the Pennsylvania statute. did not
exceed those limits, however those limits might be
defined. Id., at 86, 106 S.Ct. 241i. The Court's
assertion that McMillan supports the application of its
bright-line rule in this area is, therefore, unfounded.

The Court nevertheless claiins to find support for its
ruc in our discussion of one factor in McMillan--
namely, our statement that the petitioners' claim
would have had “at least more superficial appeal” if
the firearm possession finding had exposed them to
greater or additional punishment. 1d., at 88, 106 8.Ct.
2411, To say that a claim may have had "more
superficial appeal is, of course, a far cry from saying
that a claim would have been upheld. Moreover, we
made that statement in the context of examining one of
several factors that, in combination, ultimately gave
"no doubt that Peansylvania’s [statute fell] on the
permissible side of the constitutionat line.” Id., at 91,
106 §.Ct. 24i1. The confidence of that conclusion
belies any argument that our ruling would have been
different had the Pennsylvania state instead
incrcased the maximum penalty o which the
petitioners were exposed. In short, it is clear that we
did not articuiate any bright-line rule that Statcs must
prove (0 a jury beyond a reasonable doubt any fact

“that exposes a defendant to a greater punishment.

Such a rule would have been in substantial tension
with both our earlier acknowledgmeni that Patlerson
rejected such a rule, see 477 U.S., at 84, 106 5.Ct,
2411, and our recognition that a state legislature’s
detinition of the elemenis is normally dispositive, sce
id., at 85, 106 S.CL. 2411, If any single rule can be
derived from McMillan, it is not the Court's "increase
in the maximum penalty” principle, but rather the
following: When a State takes a fact that has always
been considered by sentencing courts o bear on
punishment, and dictates lhe precise weight that a
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court should give that fact in seiting a defendant’s
sentence, the relevant fact need nol be proved w a
jury beyond a reasonable doubt as would an element
of the offense. Sce id., at 89-90, 106 S.Ct. 2411,

*37 Apart from Mullaney and McMillan, the Court
does not claim to find support for its rule in any other
pre-Jones decision. Thus, the Court is in error when it
says that its rule emerges from our case law.
Nevertheless, even if one were willing to assnme that
Mullaney and McMiltan lend some support for the
Courl’s position, that feeble foundation is shattered by
several of our precedents directly addressing the
issue, The only one of those decisions that the Court
addresses at any length is Aimendarez-Torres. There,
we squarely rejected the "increase in the maximum
penalty” rute: "Pelitioner also argues, in essence, that
this Court should simply adopt a rule that any
significant increase in a statutory maximum sentence
would trigger a constilutional 'elements' requirement,
We have explained why we believe the Constitution,
as interpreted in MeMillan and earlier cases, does not
lmpose that requirement.” 523 U.S., at 247, 118
S.CL, 1219, Whether Almendarez- Torres directly
refuted the "increase in the maximum penalty” rule
was exieiisively debated in Jones, and that debate need
not be repeated here. See 526 U.S., at 248-249, 119
S.Ct. 1215 id., a 268270, 119 S.Ct. '1215
(KENNEDY, 1., dissenting). [ continue to agree with
Justice KENNEDY that Almendarez-Torres
constituted a clear repudiation of the rule the Courl
adopts today. Sce Jones, supra, at 268, 119 5.Ct.
1215 (dissenting opinion}. My understanding is
bolstered by Monge v. California, a decision relegated
to a tfootnote by the Court today. In Monge, in
reasoning cssential to our holding, we reiterated that
"the Court has rejected an absolute rule that an
cnhancement constitutes an clement of the offense any
time that it increases the maximum sentence to which
a defendant is exposed.” 524 U.S,, at 729, 118 58.Cu.
2246 (citing Almendarez-Torres ). At the very least,
Monge demonstirates that Almendarez-Torres was not
an "exceptional departure” from “hlistoric practice.”
Ante, at ---- 21.

OF alt the decisions that refute the Court's "increase
in the maximum penaity" tule, perhaps none is -as
important as Walion v. Arizona, 497 U.S. 639, 110
S.Ct. 3047, 111 L.Ed.2d 511 (1990). There, A jury
found Wallon, (he petitioner, guilty of first-degree
murder. Under Arizona law, a trial court conducts a
separate senlencing hearing to determine whether a
defendant convicted of first-degree murder should
receive the dealh penalty or life imprisonment. See

(
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id., at 643, 110 §.Ct. 3047 (citing Ariz,.Rev.5tat.
Ann, § 13- 703(B) (1989)). At that sentencing
hearing, the judge, rather than the jury, must
determine the exisience or nonexistence of the
statutory aggravating and miligating factors. Sce
Walton, 497 U.S., at 643, 110 8.C1. 3047 {quoting §
13-703(B)). The Arizona statute directs the judge to "
'impose a sentence of death if the court finds one or
more of the aggravating circumstances enumerated in
[the statute] and that there are no mitigating
circumstances sufficiently substantial to call for
leniency.' " Id.. at 644, [10 S.Ct. 3047 {quoting §
13-703(E)). Thus, under Arizona law, a defendant
convicted of [lirst-degree murder can be sentenced to
death only if the judge finds the existence of a
statutory aggravating factor.

*38 Walton challenged the Arizona capital sentencing

scheme, arguing that the Constitution requires that the
jury, and not the judge, make the [lactual
determination of the existence or nonexistence of the
statutory  aggravaling [Iaetors. We rejectd  that
contention: " 'Any argument that the Constitution
requires thar a jury impose the sentence of death or
make the [indings prerequisite to imposition of suclt a
sentence has been soundly rejected by prior decisions
of this Court.’ " Id., at 647, 110 8.Ct. 3047 (quoting
Clemons v, Mississippi, 494 U.S. 738, 745, 110 5.CL
1441, 108 L.Ed.2d 725 {1990)). Relying in part on
our decisions rejecting challenges to Florida's capital
sentencing scheme, which also - provided for
semencing by the triat judge, we added that " “the
Sixth Amendment does not require that the specific
findings authorizing the imposition of the sentence of
death be made by the jury.' " Walton, supra, at 648,
110 S.Ct. 3047 (quoting Hildwin v. Florida, 490 U.S,
638, 640-641, 109 S.Ct. 2055, 104 L.Ed.2d 728
(1989 (per curiam) ).

While the Court can cite no decision that would
require its "increase in the maximum penalty” rule,
Walton plainly rejecis it. Under Arizona law, the fact
that a statutory aggravating circumslance exists in the
defendant's case " ‘increases the maximum penalty for
[the} crime’ " of first-degree murder to death. Ante,
al ---- 9 (quoting Jones, supra, at 243, n. 6, 119 3.C1.
1215). It the judge does not find the existence of a
statutory aggravaling circumstance, the maximum
punishment authorized by the jury's guilty verdict is
life imprisonment. Thus, using the terminclogy that
the Court itself employs to describe the constitutional
Fault in the New Jersey sentencing scheme presented
here, under Arizona law, the judge's finding that a
statutory aggravating circumstance exists “exposes the
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criminal defendant 10 a penalty exceeding the
maximum ke would receive if punished according to
the facts reflected in the jury verdict alone.” Ante, at
- 16 (emphasis in original). Bven Juslice
THOMAS, whose vote is nccessary to the Court's
opinion loday, agrees on this point, See aute, at ----
26. If a State can remove from the jury a faclual
determination that makes the difference between life
and death, as Walton holds that it cun, il is
inconceivable why a State cannot do the same with
respect to a factual determinatiou that results in only a
10-year iucrease in the maximum sentence to which a
defendant is exposed.

The distinction of Walton offered by the Court today
is baffling, to say the [east. The key to that distinclion
is the Court's claim that, in Arizona, the jury makes
all of the findings necessary to expose the defendant to
a death sentence. See ante, at ---- 31 (quoting
Almendarez-Torres, 523 U.S., a1 257, n, 2, 118 5.Ct.
1219 (SCALIA, J., dissenting)). As explained above,
that claim is demonstrably unirue. A defendant
convicted of first-degree murder in Arizona cannot
receive a death semence unless a judge makes the
factual determination that 2 slatutory aggravating
factor exists. Without that critical finding, the
maximum sentence to which the defendant is exposed
is life imprisonment, and not the death penalty.
Indeed, at the time Waiton was decided, the author of

the Court's opinion today understood well the issue at .

stake. See Walton, 497 U.S., at 709, 110 8.Ct. 3047
(STEVENS, 1., dissenting) ("{Ulnder Arizona law, as
construed by Arizona's highest court, a first-degree
murder is not punishable by a death sentence until at
least one stalutory aggravating clrcumstauce has been
proved"). In any cvent, the oxtent of our holding in
Walton should have been perfectly obvious from the
face of our decision. We upheld the Arizona schetue
specifically on the ground that the Constitution does
not require the jury to make the factual findings that
serve as the " 'prerequisite to imposition of {a deati]
sentence,” " id., at 647, [10 S.Ct. 3047 (quoting
Clemons, supra, ar 745, 110 S.Cr. 1441), or " 'the
specific findings authorizing the imposition ol the
sentence of death,' * Walton, supra, at 648, 1108.CL
3047 (quoting Hildwin, supra, at 640- 641, 109 5.Ct.
2055). It the Court does not intend 0 overrile
Walton, one would be hard pressed to tell from the
opinion it issues today.

%30 The distinction of Walton offered by Justice
THOMAS is equally difficult to comprehend.
According to Justice THOMAS, because the
Constilution requires starc legislaurcs 10 narrow

C
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seniencing discretion in the capiial- punishment
context, facts that expose a convicted defendant o a
capital sentence may be ditferent from all other facts
that expose a defendant to a more severe sentetice.
See anle, at --=- - ---- 26-27. Justice THOMAS gives
no specific reason for excepling capital defendants
from the constitutional protections he would extend to
defendants generatly, and none is readily apparent. If
Justice THOMAS means lo say that the Eighth
Amendment's restriction en a state legislature's abllity
io define capital erimes should be compensated for by
permilting States more leeway under the Fifth and
Sixth Amendments in proving an aggravating fact
necessary to a capltal sentence, his reasoning is
without precedent in our constitutional jurisprudence.

Tn sum, the Courl's stalement that its “increase in the
maxinum penalty” rule emerges from the history and
case law that it cites is simply incorrect. To make
such a clalm, the Court finds it necessary to rely on
jrrelevant  historical evidence, lo ignore our
controlting precedent (¢.g,, Palterson ), and to offer
unprincipled and inexplicable distinctions between its
decision and previous cases addressing the same
subject in the capital sentencing context (¢.g., Walton
). The Cowt has failed o offer any meaningful
justification for deviating from years of cases both
sugpesting and holding that application of the
“increase in the maximum penalty" rule is not
required by the Constitution, ’

Il

*40 That the Court's rule is unsupported by the
history and case law it cites is reason enough to reject
such a substantial depacwre from our settled
jurisprudence. Significantly, the Court also fails to
explain adequately why the Due Process Clauses of
the Fifth and Pourteenth Amendments and the jury
trial guarantee of the Sixth Amendment require
application of its rute. Upon closer examination, it is
possible that the Court's "increase in the maximum
penalty” rule rests on a meaningless formalism that
accords, at best, marginal protection for the
constitutional rights that it seeks to effectuate.

Any discossion of either the constiiutional necessily
or the likely eftect of the Court's rule must begin, of
course, with an understanding of what exactly that
rule is. As was the case in Jones, howcver, that
discusston is complicated here by the Court's failure
to clarify the contours of the constitutional principle
underlylng its decision. See Jones, 526 U.S., at 267,
119 8.Ct. §215 (KENNEDY, /., dissenting). in fact,
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there appear to be several plausible interpretations of
the constiwtional principle on which the Court's
decisiou rests.

For example, under one reading, the Court appears to
hold that the Constitution requires thar a fact he
submitted to a jury and proved beyond a reasonable
doubt only if that fact, as a formal matrer, extends the
range of punishment beyond the prescribed statutory
maximum. See, ¢.g., ante, at ---- 24, A State could,
however, remove from the jury (and subject to a
standard of proof betow "beyond a reasonable doubt")
the assessment of those facts that define narrower
ranges of punishment, within the overall stamtory
range, to which the defendant may be sentenced. See,
e.g., ante, at -—-- 28, n. 19. Thus, apparently New
Jersey could cure its sentencing scheme, and achieve
virtwally the same results, by drafting its wenpons
possession statute in the following manner: First, New
Jersey could prescribe, in thc weapons possession
statute itself, a range of 5 to 20 years' imprisonment
for one who commits that criminal offense. Second,
New Jersey could provide that only those defendants
convicted under the stalute who are found by a judge,
by a preponderance of the evidence, to have acted
with a purpose to intimidate an individual on the basis
of race may receive a sentence greater than 10 years'
imprisonment. '

The Court's proffered distinction of Walton v.
Arizona suggests that it means to announce a rule of
only this limited eifecl. The Court claims the Arizona
capital senlencing scheme is consistent with the
constitutional principle underlying today's decision
because Arizona's first-legree nmrder statute itself
authorizes both life imprisonment and the death
penalty. See Ariz.Rev.Stat. Amn. § 13-1105(C)
(1989), " '[Olnce a jury has found the defendant
guilly of all the elements of an offense which carries
as ils maximum penalty the sentence of death, it may
be left 1o the judge to decide whether (hal maximum
penalty, rather than.a lesser one, ought to be
imposed.’ " Ante, at ---- 31 (emphasis in original)
(quoting Almendarez-Torres, 523 U.S,, at 257, n. 2,
118 §.Ct. 1219 (SCALIA, J., dissenting)}. Of course,
as explained above, an Arlzona sentencing judge can
impose the maximum penalty of death only if the
judge first makes a statutorily required finding that at
least one aggravating factor exlists in the defendant's
case. Thus, the Arizona first-degree murder stalule
authorizes a maximum penalty of dealh only in a
lormal sense. In real terms, however, the Arizona
sentencing scheme removes from the jury the
assessment of a fact that determines whether (he

(
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defendant can receive that maximum punishment, The
only ditference, then, between the Arizona scheme
and the New Jersey scheme we consider here--apart
from the magnitude of punishment at stake--is that
New Jersey has not prescribed the 20- year maximum
penalty in the same statute that it defines the crime to
be punished. It is difficult to undersiand, and the
Court does not explain, why the Conslilution would
require a state legislature to foflow such a meantngless
and formalistic difference in drafiing its criminal
statules,

*41 Under another reading of the Court's decision, it

may mean only that the Constitution requires that a
fact be submitted to a jury and proved beyond a
reasonable doubt if it, as a formal mailer, increases
the range of punishment beyond that which could
legally be imposed absent that fact. See, e.g., aute, at
-ees, == 16, 24. A State could, however, remove
from the jury (and subject to a standard of proof
below "beyond a reasonable doubt") the assessment of
those facts that, as a formal matter, decrease the range
of punishment below that which could legally be
imposed abseni that fact. Thus, consistent with our
decision in Patterson, New Jersey could cure its
sentencing scheme, and achieve virtally the same
resulls, by drafting its weapons possession statute in
the foliowing mamner: First, New Jersey could
prescribe, In the weapons possession statte itsclf, a
range of 5 to 20 years' imprisonment for one who
cormumits that eriminai offense. Second, New Jersey
could provide that a defendant convicted under the
statute whom a judge finds, by a preponderance of the
evidence, not to have acted with a purpose to
intimidate an Individual on the basis of race may
receive a sentence no pgreater than 10 years’
imprisonment, :

The rule that Justice THOMAS advocates in his
conculring opinion embraces this precise distinction
between a fact that increases punishment and a fact
that decteases punishment, See ante, at -—— 3 ("[A]
‘crime' includes every fact that is by law a basis for
imposing or increasing punishment (in contrast with a
fact that mitigates punishment)'). The historical
evidence on which Justice THOMAS relies, however,
demonstrates both the difficulty and the pure
formalism of making o constitutional "etemenis” rule
turn on such a difference, For ¢xample, the Wisconsin
statute considered in Lacy v. State, 15 Wis, *13
{1862), could plausibly qualify as either increasing or
mitigating punislunent on (he basis ol the same
specified fact. There, Wisconsin provided that the
willful and malicious burning of a dwelling house in
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which "the life of no person shall have been
destroyed” was punishable by 7 1o 14 years in prison,
but that the sume burning at a time in which “there
was no person lawlully in the dwelling house" was
punishable by only 3 to 10 years in prison.
Wis.Rev.Stat., ch, 165, § 1 (I858). Although the
stalute appeared lo make the absence of persons from
the affccted dwelling housc a fact that mitigated
punishment, the Wisconsin Supreme Court found that
the presence of a person in the affected house
constiluted an aggravating ¢ircumstance. Lacy, supri,
at *15-*16. As both this example and the above
hypothetical ~ redrafted New  Jersey  statute
demonstrate, see supra, at ---- 20, whether a fact is
respongible for an inerease or a  decrease in
punishment rests in the eye of the beholder. Again, it
is difticult to understand, and neither the Courl nor
JUSTICE THOMAS explains, why the Constilution
would require a state legislawre to follow such a
meaningless and formalistic diffcrence in drafting its
crintinal statutes.

*42 If either of the above readings is all that the
Court's decision means, "the Court's principle
amounts 1o nothing more than chastising [the New
Jersey Legislature] for failing to use the approved
plirasing in expressing its intent as to llow {unlawtul
weapons possession] should be punished.” Jones, 526
U.S., at 267, 119 S.Ct. 1215 (KENNEDY, I.,
dissenting). If New Jersey can, consistent with the
Conslitution, make precisely the same differences in
. punishment turn on precisely the sane facls, and can
rentove the assessment of those facts from the jury
and subject them to a standard of proof below
"beyond a reasonable doubt," it is impossible o say
that the Fifth, Sixth, and Fourteenth Amendments
require the Court's rule. For the same reason, the
"structural democratic  constraints” that  might
discourage a legislature from enacting eilher of the
above hypothetical slates woutd be no more
significant than those that would discowrage the
enactment of New. Jersey's presenl sentence-
enhancement statute, See ante, at ----, 24, n, 16
{majority opinion). In all three cases, the legislature is
able to calibrate punishment perfectly, and subject to a
laximumn penalty only those defendants whose cases
satisfy the sentence-enhancement criterion. As Juslice
KCENNEDY explained in Jones, "[n]o constituiional
values arc served by so formalistic an approach, while
its constilutional costs in statutes struck down ... are
rcal.” 526 U.§., at 267, 119 8.C1. 1215,

Given the pure formalism of the above readings of
the Courl's opinion, one suspecls that lhe
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constitutional principle underlying its decision is more
far reaching. The actual principle undetlying (he
Court's decision may be that any fact (other than prior
conviction) that has the effect, in real terms, of
increasing the maximum punishment beyond an
otherwise applicable range must be submitted to a jury
and proved beyond a reasonable doubt, See, e.g.,
ante, at ---- 28 ("[TThe relevant inquiry is one not of
form, but of effect--does the required finding expose
the defendant to a pgrealer punishment than ihat
authorized by the jury's guilty verdic(?"), The
principle thus would apply not only to schemes like
New Jorsey's, under which a factual determination
exposes fhe defendant to a senlence beyond the
prescribed  statutory maximum, but also to  all
determinate-sentencing schemes in which the length of
a defendant’s sentence within the statutory range turns
on specific factual determinations (e.g., the federal
Sentencing Guildelines), Justice THOMAS csscntially
conccdes that the rule outlined in his concurring
opinion would require the invalidation of the
Sentencing Guidelines. See ante, at ---- 27, n. 11,

*43 [ would reject any such principle. As explained
above, it is ingonsistent with our precedent and would
require the Court to overrule, at a mininwim,
decisions like Patterson and Walton, More
importantly, given our approval of--and the significant
history in this country of--dlscretionary sentencing by
judges, it is difficult to wnderstand how the Fifih,
Sixth, and Fourteenth Amendments could possibly
require the Court's or Justice THOMAS' rule.
Finally, in light of the adoption of determinate-
sentencing schemes by many States and the Federal
Government, the consequences of the Court's and
Justlice THOMAS' rules in terms of sentenciug
schemes invalidsted by today's decision will likely be
severe,

As the Court acknowledges, we have never doubted
that the Coustitution permits Congress and the state
legislatures 1o define criminal offenses, to prescribe
broad ranges of punishment for those offenses, and to
give judges discretion o decide where within those
ranges a parlicular defendant's punishment should be
sel. See ante, al ---- - -—— 14-15. That view accords
with historical practice under the Constitution. "Froin
the beginning of the Republic, federal judges were
entrusted with wide sentencing discrelion. The great
wnajority of federal criminal statutes have stated only a
maximum lerm of’ ycars and a maximum monetary
fine, permitting the sentencing judge lo impose any
term of imprisoniment and any fine up 1o the stolulory
maximum.” K. Stith & J. Cabrunes, Fear of Judging:
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Sentencing Guidelines in the Federal Courts 9 (1998)
{footnote omitted). Under discretionary-sentencing
schemes, a judge bases the defendant's sentence on
any number of facts neither presented at trial nor
found by a jury beyond & reasonable doubt. As onc
comumentator has explained:
"During the age of broad judicial sentencing
discretion, judges frequently made sentencing
decisions on the basis of facts that they determined
tor themselves, on less than proof beyond a
reasonable doubt, without eliciting very much
concern from civil libertarians, ... The sentence in
any number of traditional discretionary situations
depended quite directly on judicial findings of
specific contested facls. ... Whether because such
facts were directly relevant 1o the judge's
retributionist  assessment of how serious the
particular offense was (within the spectrum of
condugt covered by the statute of conviction), or
because they bore on a determination of how much
rehabilitation the offender's character was likely to
need, the sentence would be higher or lower, in
some specific degree determined by the judge, based
on the judge's factual conclusions.” Lynch, Towards
A Model Penal Code, Second (Federal?), 2 Buffalo
Crim. L.Rev. 297, 320 (1998) (footnote omited).
*44 Accordingly, under the discretionary-sentencing
schemes, a faciual determination made by a judge on a
standard of proof below “beyond a reasonable doubt”
often made lhe dilference belween a lesser aud a
greater punishment,

For examptle, in Willimns v. New York, a jury found
the defendant guilly of first-degree murder and
recommended life imprisonment. The judge, however,
rejected the jury's recommendation and senienced
Williams to death on the basis of additional facts that
he learned through a pre-sentence investigation report
and that had neither been charged In an indictment nor
presented to the jury. 337 U.S., at 242-243%, 69 §.Ct.
1079. In rejecting Williams' due process challenge to
his deatl sentence, we explained that there was a long
history of sentencing judges exercising “wide
discretion in the sources and types of evidence used lo
assist [them] in determining the Kind and extent of
punishment to be imposed within limits fixed by law."
Id., at 246, 69 5.Ct. 1079. Specifically, we held that
the Constilution does not restrict a judge's sentencing
decision to information that is charged in an
indictment and subject to cross-examination in open
court. "The due process clause should not be treated
as a device for freezing the evidential procedure of
sentencing in the mold of trial procedure,” Id., at 251,
69 S.Ct. 1079.

Puge 36

Under our precedent, then, a State may leave the
determination of a defendant's sentence lo a judge’s
discretionary decision within a prescribed range of
penalties. When a judge, pursuanl to lhat senteucing
scheme, decides to increase a defendant's sentence on
the basis of certain contested facts, those facts need
not be proved to a jury beyond a reasonable doubt.
The judge's findings, whether by proof beyond a
reasonable doubt or less, suffice for purposes of the
Constitwtion, Under the Courl's decision today,
however, it appears that once a legislature constrains
judges' senlencing discretion by prescribing certain
sentences that may only be imposed (or must be
imposed) in connection with the same determinations
of the same contested facts, the Constitution requires
that the facts instead be proved to a jury beyond a
reasonable Juubt. [ see no reason to treat the two
schenes differently, See, e.g., MeMillan, 477 U.5.,
at 92, 106 §.Ct. 2411 ("We have some ditficully
fatltotning why the due process calculus would change
simply because the legislawre has seen fit to provide
sentencing courls with additional guidance"). In this
respect, [ agree with the Solicitor General that "[a)
sentence that is constitulionally permissible when
selected by a court on the basis of whatever factors it
deems appropriate does not become impermissible
simply because the court is permitied to select that
sentence only after making a finding prescribed by the
lcgistature.” Brief for United States as Amicos Curiae
7. Although the Court acknowledges the legitimacy of
discretionary sentencing by judges, see ante, at - -
-~ 14-15, it never provides a sound reason for
treating judictal factfinding under delerminate-
sentencing schemes dlfferently under the Constitution,

Justice THOMAS' attempt to explain this distinction
is similarly unsatistying, His explanation consists
primarily of a quotation, in turn, of a |9th-century
treatise writer, who contended that the aggrivation of
punishiment within a statutory range on the basis of
facts found by a judge " 'is an entirely different thing
from punishing ohe for what is not alleged against
him." " Ante, at ---- 22 (quoting 1 J. Bishop,
Commentaries on Law of Criminal Procedure § 85, p.
54 (rev.2d ed. 1872)). As our decision in Williams v,
New York demonstrates, however, that statement does
not accurately describe the reality of discretionary
sentencing conductled by judges. A defendant's actual
punishment can te atfecied in a very real way by facts
never alleged in an indictment, never presenied to a
jury, and never proved heyond a reasonable doubt. In
Williams' case, facls presented for the first time to the
judge, for purposes of semtencing alone, made the
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LAS VEGAS, NEVADA, FRIDAY, JUNE 16, 2600 AT 8:05 A.M.
(Jury is not present)

THE COURT: We're meeting in session, outside the
presence of the jury and on the record.

For the record I had indicated that it would be my
personal preference to discuss these things off the record in
chambers, informally, and just to see what the positions of
the parties were and engage in some discussion. Rule 250,
sub (5), indicates that the Court shall ensure that all
proceedings in a capital case are reported and transcribed,
but with the consent of each party’s counsel, the Court may
conduct certain proceediﬁgs -- may conduct proceedings outsgide
the presence of the jury or the court reporter.

As I indicated to the parties outside of Court, in a
brief in-chambers meeting, that would be my preference, but
that either party could veto that, obviously, because it
requires the consent of each party’s counsel and that if any
objection is made or any issue is resolved in an unreported
proceeding the Court shall ensure that the objection and
regolution are made part of the record at the next reported
proceeding. It was indicated by the Special Public Defenderx
that the most they would agree with, that’s Philip Kohn, is to
git in chambers on the record; and I indicated if we were
going to be on the record we’d do it in open court and that's

how we came to be here. The State would have congented. The
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Special Public Defender asked that this be.on the record. -

Right, Mr. Sciscento?

MR. SCISCENTC: That'’s correct, Your Honor.

THE COURT: Okay. There’s two notes.

The first note that was receilved from the jury after
they began deliberations yesterday, and they began
deliberating in the neighborhood of 8 o’clock, was a note that
reads as follows:

"What do we do if someone’s belief system has

changed to where the death penalty is no longer an

appropriate punishment under any circumstances?"

In retrospect I should have sent it back because it
wasn’t signed by the foreman, but I answered it and it says,
the answer:

"o the Members of the Jury, frowm Judge Jeffrey D.

Sobel, I‘m not permitted to answer your question.'

Then about -- somewhere around 4:45 received another
note in the same handwriting:

"What happens if we cannot resolve our deadlock?"

So, we agreed because the jury -- or I thought we
agreed, but I’11l set the record on that, that we would send
them home. We -- I had concurred with the sending of the
note, indicated through the people who were watching them,
that it was getting close to 5 o’clock and as every other day

of their deliberabtions I‘ve indicated to them, whether they
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deliberated at night or not was up to them‘and they indicated
they wanted to go home and we agreed that we would get
together this morning before they began to deliberate and
discuss the iasues raised by that note. Is that right, in
your opinion, State?

MR. GUYMON: Yes, Your Honor.

THE COURT: And in your’s Mr. Sciscento?

MR. SCISCENTO: Yes, Your Honor,'

THE COURT: Okay. Now last night and without any
discusasion of it, the State proffered the statute in this casge
that they believe applies to this case and five or six, maybe
eight or nine cases. The only communication that I had with
the State was not substantive in nature. I did request of
them about 9:30 last night, if they could get me a copy of the
Bartg case that is referred to in the Holden case that they
had proffered.

Now, just so I have some notion as to where thé
parties wish to head, I get the feeling from the brief
discussion we had before we agreed to get together this
morning, and I'm really extrapolating Erom this, in part, the
State’s would be, if we could establish, through whatever
procedure, that there isg person or pexrsons on the jury who are
taking the position that they would invariably and -- they
would invariably reject the death penalty in every case and

never vote to impose it. In other words, the same grounds
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that would have been an excusal for cause had they given those
answers on vaoir dire. That we seat an alternate, instruct the
jury to begin anew their deliberations and go from there. Is
that right?

MR. DASKAS: That’s exactly our position Judge.

THE COURT: And I take it, although I haven’t been
favored with any authority yet, but I'm just hazarding a guess
that from the digcugsion we did have, when the note was sent
back to them regarding the first note where I said I couldn’t
answer it, Mr, Figler had urged that we also —~'rather than
give that answer, that we actually reread to the jury or point
to their directicn again, one of the twenty or so
ingtructions, that was 7(b), which specifically tells thgm
that they never -- no juror ever is required to return the
death penalty and absent that, the second or fallback request
of the defense was to tell them also lock at your
instructions. 1Is that right, Mr. Figler?

MR. FIGLER: 'That’s correct, Judge.

THE COURT: Okay. 8o I extrapolate from that, in
thinking about this that it would probably be the preference
of the defense to not go through the procedure that is belng
asked of the State, which is going to involve, I’'m sure,
getting in at least the foreperson and one other person and
making some renewed voir dire inguiries. I'm hazarding the

guess that I will ask you, if I‘m wrong, that you would
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rather, perhaps, just have them continue to deliberate and

perhaps give them an Allen charge?

MR, FIGLER:; Your Honor --

THE COURT: Yes or no?

MR. FIGLER: Yes, with an explanation as they say in
Municipal Court, Judge.

THE COURT: You may have more experience in
Municipal Court than I, so tell me what they -- you would have
gaid in Municipal Court?

MR, FIGLER: Judge, with regard to the information
that we have from the jury so far, right now the last thing
that we’re dealing with is, there’'s some ambiguity, "What
happens if we cannot resolve our deadlock?" I think the
inguiry needs to be made whether or not they actually are at a
deadlock. It’'s a yes or no question to be put to the jury.

THE COURT: You're not saying that that would come
before the inquiry the State is urging, are you?

MR. FIGLER: Certainly, Judge. We don’t think that
there is any authority, irrespective of the California cases
that have been cited by the State, to probe into the mental
processes of any individual juror, absent any information --

THE COURT: Well, no. No, maybe you misunderstand
me. If I decide that that's an appropriate inquiry we don’t
reach the deadlock issue because it will be a different ﬁury.

So we really have to resolve that question procedurally first.

IV-6
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MR, FIGLER: Procedurally, it's ﬁhe defense’s
position that there is no question that needs to be posed to
any juror at this time.

THE COURT: I understand that. I‘m saying --

MR. FIGLER: And I'll give you the authority.

THE COQURT: -- I‘m saying their bottom line is, they
want an alternate on this Jury to replace the person who's
gaying they’ll never give the death penalty. I would assume
your bottom line is the best thing you would want really is to
have this person, if they exist, continue on the jury and
deliver a dynamite charge which might urge the other jurors to
agree with them. I'm just saying at --

MR. FIGLER: If Your Honor finds --

THE CQURT: -- the parameters.

MR. FIGLER: If Your Honor f£inds they’re deadlock,
correct. I mean, I just want to make our position very.élear.
That the authority under the laws of the State of Nevada don't
provide for this Court to make any inquiry with regard to any
juror’s mental procesges at this time with this record.

THE COURT: I understand that.

MR. FIGLER: Okay, I just want to make that clear.

THE COURT: I mean we haven’t reached that point.
But that’s about where we stand on the outside. That'’'s what
they would like and what you would probably prefer is, at the

far other end, keep this person on the jury, make no inguires
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of this person and say you’'ve only been deliberating five and
a half hours, here’'s an Allen charge, keep that person, if
they exist, on the jury without further inquiry and try to get
the other people to agree with them. Is that --

MR. FIGLER: Some version of an Allen charge, ves,

Judge.

THE COURT: Right. Okay. 8o I guess pretty much
the left and right field lines of the ballpark.

Okay. ©Now, let’s stick to the first issue which is,
do we have inquixy? Now, Mr. Figler has asserxrted that it’s
only California authority. Mr. Figler may not be a.fan of the
great southern part of this country where North Carolina and
the Tarheels are located, because the primary authority, as I
gee it, that has been cited by the State comes out of North
Carolina. You’ve read that case too, Mr. Figler?

MR. FIGLER: I‘ve glanced through Barts. Which case

are you referring to, Judge?

THE CQURT: The case that cites Barts, which is

Holden.

MR. GUYMON: And, Judge, the record should reflect
that -we gave both the defense -~

MR. FIGLER: That's correct,

MR. GUYMON: -- and the State the game materials. I
delivered those materials last night, leaving them at the door

of the Special Public Defender’s Office --
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MR. FIGLER: That's correct, Judge.

MR. GUYMON: -- with their names on it.

THE COURT: Okay. Now, here’s -- here’'s the problem

and I would imagine I gee it as a little more complicated than

the State might see it. In Holden you have a person and I'm
citing from page 17 -- oh, you know, this is -- these are
those computer printouts, right? Page 17 must just mean
that's the page it comes out on the computer on?

MR, DASKAS: That'’'s correct, Judge.

MR. FIGLER: Yes, Your Honor.

MR. DASKAS: T believe it to be page -- either 530
or 531, if you'd look within the text of page 17.

THE COURT: Okay. It's actually, probably on 151.

MR. DASKAS: Okay. Okay.

THE CQURT: So that would probably mean that it’s

‘¢coming out 321, North Carolina, at 131.

MR. DASKAS: Right.

THE COURT: The Court says to fhe juror who'a
eventually excused. "Well, then, you mean you’ve already
formed an opinion without hearing any evidence?" nnd the

factual situation in Holden is that in Holden, apparently,

after the guilt phase and before the gsentencing phase somebody

overheard this woman.make a comment, as I recall, that she
wasn’t able to impose the death penalty. And that factually

was Holden, right?
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MR, DASKAS: That's my understanding, Judge.
THE COURT: Okay. 8o, it wasan’t in the midst of
deliberations in the penalty phasge, it was before she had

heard any instructions, any opening statements, any evidence,

whether it be aggravation or mitigation, or any arguments of

counsel, and in those conditions thét court indicated that it
was appropriate to have thal discussion.

and then in Barts, which I read this morning, while
volr dire qﬁestioning was continuing the next day Ms. Mitchell
asked to address the court, said she had become very agitated,
said she’d c¢ome to the conclusion she would be unable, under
any circumstance, to vote to impose the death penalty. And by
the way, I‘m addressing this all to you --

MR, DASKAS: I understand.

THE COURT: -- just as the context of what I'm:
getting at. Not the defense. And under those circumstances
the Court held, as they did in many of these cases, that the
decision of whether to reopen examination of a juror
previously accepted by both parties is a matter within the
digcretion of the trial court.

Now, leaving aside the procedure by which we would
ascertain what view ig held by this juror, which is an issue
that we don’t have tg reach yet, because the first issue is,
do we get into this at all?

The context of this inquiry from the jury is not the

Iv-10
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game as it was in Heolden or in Barts. In £his case it‘s in
the midst of deliberations in a penalty phase. And the
context, as I see it, of this penalty phase is, not only have
they heard all the aggravatdrs, whoever this person is if they
exist, I mean if they don’t exist this is all an exercise of
futility, but if this person sits back there and this is
actually their views, which we’ll assume for the sake of this
discussion, not only have they heard the opening statements,
the whole aggravator and mitigating case, but they’ve had Mr.
Sciscento, without objection, stand up in front of them and
argue essentially that we shouldn’t have the death penalty at
all. Now that goes far beyond the Bennett instruction that’s
contained in 7(b), without objection. As I heard the final
argument of Mr. Sciscento, what he was really saying to the
jury was, without objection, that the death penalty has
existed for something like 25 years, since it was re-
ingtituted, that we still continue to have murders going on,
that it’s not working, that we shouldn‘t have the death
penalty anymore. And so the context in which this inquiry
comes, to me is not Ehe game as in Holden and I‘m wondering,
and I don’t think there’s any authority on this, let’'s agsume
that this person answered honestly when their voir dire was
conducted, here's not nameless, faceleds hypothetical or what
they read in the newspaper kind of facts, but hears the facts

in this case, listens to argument of counsel. And now, four,
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five hours into jury deliberations and maybe we’ll f£ind out
when she first or he expressed first this opinion, now comes
to the conclusion they'’re against the death penalty. Does
that entitle you and, if so, what authority can you adduce Lo,
at this point, take this person who is convinced by Mr.
Sciscento’s arguments and replace them with a person not yet
convinced?

MR. DASKAS: Judge, we’'re assuming that the note
that was given to the Court and relayed to us is accurate.
And that is that this juror --

THE CQURT: And I'm asguming that --

MR. DASKAS: Right.

THE COURT: -- for the purpose of thias discussion.

MR. DASKAS: Right. And that’s obviously
significant because the note is that this juror cannot
consider the death penalty, quote, "under any <¢ircumstances'.

THE COURT: Yes, but part of the note also is'j-
where is the other note? It’s not just -~ that’s the end of
the note, Robert,

MR. DASKAS: I understand.

THE COURT: The beginning of the note is, "What do
we do if someone's belief system has changed to where thé
death penalty is no longer an appropriate punishment?"

Again, I'm assuming from that, that at some point

after volr dire and possibly during penalty phase
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deliberations this person has become conviﬁced by the argument
of the defense that the death penalty should be thrown out.

Now, I personally think, but I hadn’t thought it
through enough, because I had never heard this argument before
and I‘d suggested on the phone yesterday, that actually this
argument, when he asked for Bennett to be read again, that
really part of Mr. Sciscento’s argument is the jury
nullification argument which is, let’s rewrite the laws. But
it wasn’'t objected to and now this jury has been told that's
the defense’s position which is, let's abolish the death
penalty, you folks have the power to do it.

Now, if that argument worked and we now have a
person back there who bought the defense’s unobjected to
argument, does that entitle you to throw this person off and
get a new person in there?

MR. DASKAS: Yes, because our position is,
regardless of the reason the juror can’t follow the oath, the
juror cannot follow the oath. Which means they're not
following the instructions and law that this Court has given
that particular juror. The reason they choose to no longer
follow the oath is insignificant.

The point 1, they are now --

THE COURT:ﬁ_Why ig it insignificant if they’ve now
bought the unobjected to argument of Mr. Sciscento?

MR. DASKAS: Because Lthey're not lenger willing to

IvV-13
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follow the law that was given to them. Just like if we’re in

a guilt phase and they recelve an instruction on burglary and

‘they're convinced, for whatever reason, that burglary

shouldn’t be against the law, it is against the law and if
they can't follow that instruction they should not be serving
as a juror because they cannot abide by the oath that they
took.

THE COURT: Okay, let's say we have a possession of
marijuana case.

MR. DASKAS: Right.

THRE COURT: And in voir dire vou say to 'em
regardless of what your views axe as to whether the use of
marijuana or the possession of marijuana should be illegal,
would yvou follow the law of the State of Nevada and maybe it’'s
a unique state, in the State of Nevada it's still a felony,
will you follow the law. Then the defense stand up during
final argument and says, pot is not a bad thing, that’s old
fashioned, that is a horrible thing to say, you people have it
in your power to send a message to society that we're not
gonna stand for this illegal marijuana anymore. Prosecution
sits there, says nothing, and a juror sends out a note, a
foreman, we’re presuming this was the foreman, sends out a
note and says, well,xpne of is saying now marijuana should bhe
legal, they’1ll never vote for a conviction. Your argument

would be that we can make inguiry of that jury and if they’re
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-- juror, and if they're no longer willing

guilty of this offense, bring in the alterng

MR. DASKAS: Right. Our position

to twelve jurors who will abide by the oath
THE CQURT: At every --

MR. DASKAS: And -- right. And de
that juror cannot abide the ocath that’s not
What’s gignificant isg we have somebody who's
follow.the law, Aﬁd I guess I see 1t the s3

really, because the point is at some point 2

(@

o find a person
te?
igs we‘re entitled

that they took.

apite the reason
significant.

not willinglto
me as Holden

fter voir dire,

when the jury indicated that he or ghe could follow the

ingtructions and would consider the death pg

point after that that position changed.

THE COURT:

nalty, at some

See and I noticed both in the ALR

discussion of Holden and in Holden itself, %nd maybe they

|
aren’t interpreting it correctly and maybe it should be more

broadly read, but they both emphasize that

his is before the

person has heard any evidence. This indivi?ual’s now heard

all the evidence and I also really question
require obviously some detailed questioning

MR. DASKAS: Right.
THE COURT: ~-- which may actually

poison the person for further deliberations

MR, DASKAS: Right.
THE COURT: And there'sg some real
IV-15
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it. This person may want -- not want to say to the other
jurors it’s this case that I want to apply the death penalty.
If Charles Manson were sitting on the dock 1I'd do it.

Certainly, if Adolf Hitler were here as the defendant I would

do it, but look there’s eleven of these people and it’'s a lot

easgier for me to say.I'm just against the death penalty, but
in real life I just don’t want to impose the death penalty on
Mr. White and in real life I still qualify, I couldn’t be
challenged for cause. And you would concede, if we had this
person in here and they say the same thing that would not
allow a challenge for cause during voir dire initially, that
they can execute or vote for the death penalty on Adolf
Hitler, they stay on the jury, right?

MR. DASKAS: That's correct, Judge. That's why I
prefaced my comments by saying we’re assuming that this note
igs accurate.

THE COURT: Right.

MR. DASKAS: That this person cannot vote under anf
circumstances. If it’s just this case Judge, we would concede
that that person is qualified to be a juror. Absolutely.

THE COURT: All right. I understand your position
then.

MR. DASKAS; And that'’'s why I'm saying I’m assuming
the note is accurate.

THE COURT: Okay. I understand your position.

IV-16
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MR. DASKAS: And Judge, may I ——-I apologize.

THE COURT: Yeah.

MR. DASKAS: May -- just one more matter. And I was
referring to NRS 175.061, which indicates that jurors shall be
replaced by alternate jurors when they can no longer -- when
they become unable or are disqualified to perform their
dutieg. And --

THE COURT: Right. I understand your ardument.
You're saying that disqualifies them.

MR. DASKAS: Absolutely,

THE COURT: I understand that part.

MR. DASKAS: And Judge, the reason we had two
alternates sitting throughout penalty is because this type of
situation might happen. It’s no different in --

THE COURT: I think you’re begging the questioﬁ
there.

MR. DASKAS: Oh, ckay. I understand,.

THE COURT: All right. Now, other than they have no
Nevada authority for this procedure, do you have scme
authority that you just didn't give me last night when I
wanted authority?

MR. FIGLER: Your Honor, I would refer you toc --

THE COURT:\_Well, let me break it into two
questions. A), do you have authority? And secondly, what is,

in your opinion, hopefully based on authority, wrong with
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bringing the foreperson in for the purposeé of identification
of this person or persons and then making inquiry at least, as
to whether they have now an invariable opposition to the death
penalty?

MR. FIGLER: Your Honor, this isn’'t a marijuana
cage. This isn‘t a burglary case. This is a death penalty
cagse where a man's life is at stake.

THE COURT: 1I'1ll tell you, Mr. Figler, I’'ll give you
a little room to talk the way you want to talk, but I’ll look
you in the eye and tell you you’re not arguing to a jury.
Listen to me, Mr. Figler, and 1t makes it hard for me to even
concentrate or be persuaded when you engage in this kind of
bologna. It's bologna to me, Mr. Figlexr. I want to focus on
the legal issues and what I‘m telling you is, it’s not
persuasive to me and it’s disconcerting and it clouds my mind
when you deal with those kinds of things.

I don’'t care whether it’s a marijuwana case or it’s a
death penalty case in the sense that the stakes do not impress
me. I want to discuss the legal issue here.

MR. FIGLER: &nd that’s exactly where I was golng,
Your’ Honor, because the analogies that were being made during
the discourse are in applicable. Because in this particular
case we do have an iq?truction called Bennett, which allows
them to follow law in that they never have to impose the death

penalty, nor do they ever have to give their reason for
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imposing --

THE COURT: In any gi&en case.

MR. FIGLER: -~ the death penalty. That'‘s correct,
Your Honor,

THE, COURT: In any given case. But you would
concede that if they are invariably opposed to the death
penalty the State can challenge them successfully for cause.

MR. FIGLER: I want to focus on what we have in our
record right now. There were certain assumptions made by Your
Honor and Mr. Daskas with regard to what this note meant.

THE COURT: No, no, no. I‘m making no assumption,
I'm saying -- | |

MR. FIGLER: But, I --

THE COURT: I'm saying for the point of moving along
procedurally --

MR. FIGLER: I understand that, Your Honor.

THE COURT: -- we will assume that this pexson-is
gaying it.

MR. FIGLER: And I believe, that based on the
record, we have to assume that and we can’t take any other
assumption from that because this juror has been indicated in
the note from the jury, and this is the only information we
have that this person has, as Your Honor pointed out, changed
their position after hearing the evidence. That’'s the only

assumption you can make.
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I would point Your Honor to NRS 50.065 at this time.
Subgection (2), essentially stating --

THE COURT: Can I read it please, Mr. Figler?

MR. FIGLER: I'm gonna inform the prosecutor.

THE COURT: I was hoping to read it before now, but
let me read it now.

(Pause in the proceedings)

THE COURT: Isn't this nothing more, Mr. Figler,
than the hundreds of years old rule that usually forbids
impeachment of a jury'’s verdict after it’s reached a verdict?

MR. FIGLER: Your Honor, the rule ias very clear.
That you cannot go behind the mental processes of the jury’s
at any time; and if we can’t do it after the fact, after the
jury has entered the verdict --

THE COURT: After a jury has reached a verdict it
has been hundreds of year’s policy that we’re not going to
relitigate whether they reached a proper verdict. They
haven’t reached a verdict here and the guestion is, do we, at
this point, see if a juror could be disqualified for cause?

MR. FIGLER: Your Honor, this rule has been invoked

during the course of a trial in Riebel v. Nevada, 106.258.

It's annotated --
THE COURT:. And do you have a copy of that?
MR. FIGLER: I just have this copy.

The bottom line, Judge, is, if you don’'t have
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extrinsic fact information, a note from thé juror that says
something along the lines of this Jjuror lied during voirrdire,
thlis juror is coneidering stuff outside of this record, then
you cannot make the inquiry. And the reason is very
important, the reason why this has been the law for so long,
at least as it has been codified in Nevada, is that we cannot
engage in this oppressive questioning of individuals regarding
their particular thought process, especially when the law
provides that they don’t have to give a reascn why they decide
they don’t want to kill somebody today.

Bennetkt is very clear. There is no indication on
this record, as we have it right now, that a person who has
changed their mind isn’t following the law of Bennett; and as
such, any inquiry by this Court, based on this record as we
have it, is going to be intrinsically oppressive, because if
that individual is taken off the jury, then the jurors are
going to think that Bennett isn’t the law. That they don‘t
have to not have a reason to impose the death penalty. We
don't know what the break up is right now, we’re just assuming
what the break up is.

But the record is really clear there is nothing
extrinsic, like this case in North Carolina, like this case in
California -- .

THE COURT: Let me read Riebel because I haven’t had

the opportunity to look at it before, Mr. Figler. Does he
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have a copy of -- for you of this, by the Gay?

MR. DASKAS; No, Judge.

MR. FIGLER: We just printed this up, Judge.

THE COURT: What?

MR. FIGLER: I just printed this up, Judge.

THE COURT: It’'s 106, Nevada, 258, if you want to go
pull one off the shelf there.

MR. DASKAS: May I --

THE COURT: Yeah, it’s in chambers, 106,

MR. DASKAS: 2587

THE COURT: Yeah.

MR. DASKAS: Thank you, Judge.

(Pause in the proceedings)

THE COURT: Now they are not deliberating, right?
What?

THE BAILIFF: They are here.

THE COURT: They are not deliberating?

THE BAILIFF: No.

{Pause in the proceedings)
{Off record)

THE COURT: ... reading this, Mr. Figler, this'
Riebel case, as authority for prohibiting interrogation during
deliberations on thig subject, even though factually it
doesn’t say that at all?

MR. FIGLER: It‘s any inquiry of the thought
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procesgses of the jurors.

THE COURT: That’'s what the statute says, but --

MR. FPIGLER: And Riebel is taking --

THE COURT: -- I thought maybe I misheard you, but
I thought you had represented that this case factually was
durihg deliberations when, in fact, these were jury notes or
letters sent to the Judge after the return of the verdict and
before sentencing. Isg this your authority for saying -- I
mean this isn’'t the authority. |

MR. FIGLER: But, Your Honor, the evidence that
they're referring to --

THE COURT: Don’t shift to something else. I think
you misrepresented the facts of this case, Mr. Figler.

MR. FIGLER: Your Honor, it‘’s during the |
deliberations that this type of information came to light.
What I'm saying is --

THE COURT: Right. And they followed it up later.

MR. FIGLER: What is the difference, Your Honor?
Please, tell me. Because if the prohibition is on the mental
thought processes, they arise -- time. It’s not after the
fact:

THE COURT: It’s the same rule, which is you can’t
impeach a verdict by_subsequent delving into their mental
processes. It’s the same rule as the statute.

MR. FIGLER: That's digtinguishable, Judge. That
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cagse that I‘ve cited you is the essential - what we'’re
talking about, where after the fact jurors are saying, you
know, what I really thought then or what I really want to say
then, this is something contemporaneoug and that’s the
position I made. Not a misrepresentation, but you're talking
about contemporanecus mental thought processes.

And the Nevada Supreme Court says that this rule
gtates -- and we don’'t know if this particular statute, NRS 50
that I’'ve cited, is in the North Carolina, is in the
California. What we do know is that the Nevada Supreme Court
says you can't get into the heads of them if you don‘t have
anything more. Period. Period.

THE COURT: Okay. Now what’s the harm in, you
agsume that this person comes into court, they say they're
invariably against the death penalty. They're posed the
Hitler thing and they say, oh, yeah, I‘d put Hitler away for
life without. If we bring this person in here, of course, and

they don’t get disqualified for cause, then they go right back

_in after this and not only are the other jurors now thinking

that Bennett doesn’t apply, they still have this juror with
therwr. I mean, that’s not gonna hurt your position is it?

MR. FIGLER: I'm not following, Your Honor. If, you
have a Morgan allowa@le on the jury then you don’t have any
problems. No. And if everyone 1is indicating, in this case

they have, that they’re gonna follow the law --
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THE COURT: So why not find out,.at least, whether
we even have a problem?

MR. FIGLER: Because you don’'t have information
right now, that indicates to you. The note is the note and
we're stuck with the note. Because --

THE COURT: Why are we stuck with the note? Because
of thig statute and this case you have cited Lo me?

MR. FIGLER: The statute says we can’t go into the
mental processes. The note says that someone has changed
their mind. Certainly if someone has changed their wind, we
have the ability to change their minds with regard to the
appropriateness of death being imposed and if -- and -- the
point is this, Your Honor, if you start bringing individuals
into the courtroom, you start interfering with their mental
procegses. Unless you have some evidence, even the North
Carolina case, oven the California cases talk about treading
very lightly on any questioning done to a juror that 1s gonna
impact the way that the deliberation process go. Whether it
be during, whether it be after. But during is, of couxse, the
most prejudicial time to the jurors’ prerogative to never have
to impose the death penalty. 1It’s so straightforward.

If you had extrinsic evidence. If this jurox, like
in the California case, like in the North Carolina case, said
before hearing any of this evidence, you know, I have changed

my mind and I can‘t sit as a juror. I have been taking these
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sedatives and these medications because I’ﬁ upset by the whole
thing, before hearing any of the evidence? - Then you've got
this type of situation where we don't know if they have an
equivalent to our NRS statute, But you don’'t have that
gituation here.

You have legitimate argument that has been made to
them. You have the law of Bennett, which has been presented
to them. And you have the only information that someone has
changed their mind.

THE COURT: You keep harping on Bennett. Bennett
says to me, in any given case and every case individually, you
have no duty to impose the death penalty.

MR. FIGLER: Let me agk you this, Judge, if this
person now, after seeing John White’s case and hearing the
argument of counsel has decided I can’t apply it in this case
and I can‘t think of now another case, because I think this
was such a horrible case, but I am not convinced that I ﬁave
to.impose the death penalty here.

THE COURT: That's what I‘'m saying. If you say to
them, Adolf Hitler it is -~

MR. FIGLER: That's why we can't --

THE COURT: -- pretty well assumed killed ten
million Jews, Gypsieﬁ and disabled, if that person were before
you, do you think you could impose the death penalty and they

say, no, which would have disqualified them for cause. You’re
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saying, without authority, as far as I can-tell, other than
this statute and how you read this one Nevada case, that is
your authority for not doing it?

MR. FIGLER: Look at it this way, Judge.

THE COURT: I‘m saying your authority. I understand
your argument. Your rhetoric.

MR. FIGLER: My authority is, the mental processes
of an individual concerned with an individual -- another
individual’s life has to be a very difficult, very ténuous
process which has lots of conflicting emotions and they're
dealing with a lot of different things in there. We can all
agree to that. When we start making inquiry into that, based
on a note like this, then we are completely discarding all the
common law with regard to not interfering with the jurors'’
deliberation and what kind of thought processes go into thelir
mind after they’ve heard all the evidence. And when you do
that --

THE COURT: Now why are you going into their thought
processes if you bring them out and say, no more then
easentially how we phrase it, we could get to in another few
minutes and say to them, as you sit there now, are you
invariably opposed to the death penalty, we’re not gonna talk
about Mr. White, are you invariably opposed to the death
penalty in every casev?

MR, FIGLER: What if it’'s --
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THE COURT: Listen to me.

MR. FIGLER: Okay.

THE COURT: Yes. Well, let me ask you a follow up
question. If Adolf HMitler were the defendant and he was
accused and you believed that he had killed ten million men,
women and children, could you consider the death penalty for
him and they say, oh, yes, and we say, you’'re still on the
jury. What's -- how much are you delving inte their thought
processes by that limited inguiry?

MR. FIGLER: You’re tinkering with the human mind
and who knows what the impact is gonna be and that’s why it’s
precluded., Because we don’t know if that person is being beat
up by the other eleven people. As Your Honor said, the other
-- it might be an eieven/one split and that eleven people
might be saying, look, you’re wrong, you're wrong to havé
these opinions, you’re wrong to have all this stuff. aAnd that
person comes into this courtroom énd now we're starting to
make inquiry, well, what do you think Hitler, don’t you think.
This person could be so confused and on edge to be able to
exercise their -- their statutory prerogative to never impose
the death penalty that we may irreparably do harm to that
juror being able to follow the law. Follow the law which says
that I don’t have to-give the death penalty against John White
having hear [sic} all the evidence and having qualified and be

sat as a juror because of truthful information that I gave on
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There'’s no way for us, as lawyers, to know wha; the
impact of any questioning on a person who has been in that
situation which we know nothing about. Once we start
tinkering into the purview of how the jury operates, the
dynamic of the jury, we have completely discarded our
obligation to stay out of the deliberation of the minds of
each and every one of those jurors. Thére‘s no way to know
how that is gonna impact that individual because there’s no
way to know what the history of the entire deliberation
process has been.

So, only if Your Honor is willing to go in there and
have them give us an account of how it started, from the very
moment they went in there to the point where that note was-
written, can you make an intelligent type of questioning, not
you but all of ug, an intelligent questioning of that
individual --

THE COURT: Well, I couldn’t do it alone, I need
your input.

MR. FIGLER: What I'm saying is, any intelligent
questioning of that individual that doesn’'t offend these
principles, these basic principles of jury deliberation, would
necesgarily include anctly how it went up there. And the
thought processes of the other individuals, because she or he

may have very well have reflected upon something that some
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other juror said at that time and now we héve to go through
this entire process. That’s why, without extrinsic evidence
-- without extrineic evidence in this case that this juror
lied at voir dire, refused to listen to the evidence, refused
to basgically do what the law says, which is you don’t have to
impose a death penalty, you can’'t make ingquiry. We can't
tinker with their winds. We can’'t go behind their mental
processes.

THE COURT: Okay. So, let me skip to anothexr
gsubject. Itfs down the line a little, Mr. Figler.

If we do what you say, we don’t make inquiry of this
jury in terms of the death penalty position, and I just
touched on this yesterday when you said, you wanted to gét in
hexre before they deliberate this morning. I mean we have Mr,
Pescetta in the audience here, the court of -- the lawyer of
last resort before somebody gets executed. The public
defender, the Special Defender, the -- Pescetta’'s office has
been arguing that the three-judge panel is a horrible system,
itfs unconstitutional, iﬁ almost invariably hands down death
gentences.

If we follow your suggestion -- well, you may want

to skip over this, but the next note is what do we do about

the deadlock and I think we have to get in here. You
recognize that 1f they say they’re deadlocked, Lthe likely

congequence is this is headed to a three-judge panel that your
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office, Mr. Pescetta and everybody who works the defense side
has already indicated they think that’s unconstituﬁional. So
rather than make this inquiry and have the possible benefit to
the defense that you have a juror on there who's taking their
Bennett’'s instruction very sgeriously, it is your choice
strategically and in the interest of your client to request
that instead we sgkip over it and get to the deadlock inguiry,
which if they are deadlocked results in the three-judge panel.

MR. FIGLER: Your Honor, we have to live by the laws
of the State of Nevada and we will attack or argue at every
phase and every stage when a man’s life is at stake what the
appropriateness is of the application of those laws.

In this particular case we have no choice. The law
is clear. This type of inquiry of an individual is impréper
and now we have to go forward with the deadlocking --

THE COURT: I wish the law were clear, Mr. Figler.

I haven’t really seen anything -- the concepts you're
expressing are exactly the ones I expressed earlier when.I was
talking to Mr. Dagkas that do concern me, which is, making
inquiries of a jury who's out deliberating, after they’ve
heard all the evidence and all the arguments of counsel. I
don’t think you’'ve adduced any authority whatscever on the
question, so I guess I will rely on these authorities and for
a few minutes think about the situation and we’'ll make a

ruling.
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MR. SCISCENTOQ: Your Honor?

THE COURT: Yes, Joe.

MR. SCISCENTO: If I may. The objection I have --
two matters I need to address and I’1l address them guickly.
The objection I have as to relying upon California is, once
there’s a deadlock in California, it’s an automatic L-WP.

That isg not --

THE COURT What 1is an L-WP?

MR. SCISCENTO: Life without parole.

THE COURT: Yeah.

MR. SCISCENTO: That is not given in this state. If
we are inquired or if you're going to follow the California
formula I'd aék then alsc to follow the California outcome,
which is a deadlock gives us L-WP.

THE COURT: To me the Holden case is the one that is
closest,

MR. SCISCENTO: I understand, but still --

THE COURT: I don’'t see any authority directly on
point.

MR. SCISCENTO: Well, and I believe in North
Carolina it’s very similar that if it’s a deadlock you get
1ife without the possibility of parole. Okay, but Califernia,
I know for a certainty, you get life without the possibility
of parole.

THE COURT: What impact does this have on --
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MR. SCISCENTO: What I'm saying is, if you’re gonna
rely upon the formulas put forth by California --

MR. FIGLER: Or North Carolina.

MR. SCISCENTO: -- you've got to also understand,
Your Honor --

THE COURT: Whatever they do after that, how does
that impact on whether you make the inquiry?

MR. SCISCENTO: -~ you’'ve got to also understand
their statutory scheme is, if we have a problem we don’t have
to worry about it because there’s not death invelved in it, we
go to life without the possibility of parole. That is what
the legislature of California --

THE COURT: But how does that impact on the decision
I have to make?

MR. SCISCENTQ: Your Honor, because you’re relying
upon other jurisdictions statutes and case law based on their
statutory scheme which is different than the Nevada statutory
scheme.

THE COURT: But how does that part of the statutory.
scheme relate to this issue?

MR. SCISCENTO: Well, I'm trying to say to you; if
you’re going to rely upon it, you also have to understand that
they have a differenQ‘statutory gcheme than Nevada does. That
ig, in Nevada we are totally different, we do go to the three-

judge panel and so therefore we cannot get into the minds of
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the jurors to make the determination. We have a process in
place that if one -- if there was a change after it, that
under 200.035 ig other mitigation. And therefore, if they
have found other mitigation, that is, that they don’t believe
in the death pénalty any more, I believe that that is cther
mitigation which then means that they can cnly deliberate as
to life with or life without.

Further, Your Honor, and I put that out there and I
need to address an issue that this Court brought up and
indicated that I argued, unopposéd, ag to some sort of
nullification and I want to respond te that, Your Honor,
because it's very important; The State had set out there and
said it’'s time that we said to murderers, we're no longet
gonna put up with this. And they’re to argue aggravators
only. My argument was in response to that. If they’re saying
that you’ve got to tell the other murderers out there that
we're not genna put up with this and that the only penalty is
death, my argument in response was that, well, that is not the
only other argument and showing them the other side of the
coin that that doesn't change.

THE COURT: Well, they didn’t object to it, but it’'s
in, whatever it is. Let me, before I leave the bench, think
something through.

You’re saying, Mr. Figler, that if we brought this

person in and they said, I could impose the death penalty on
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Hitler, they stay on the jury; it’s still poisoned because
they might go back here now and be battered by the other
eleven and say well, if you could do it to Hitler you do it to
White and she rethinks it so you -- or he rethinks it and
they’re poisoned either way?

MR. FIGLER: Yes, Judge,

THE COURT: So, either way, either you replace them
with an alternate, which you think is improper, or you leave
this person on the jury and that’s going to be screwed up once
the ingquiry has been made as well?

MR. FIGLER: Yes, Judge. So, all we can do is ask
about the deadlock now.

THE COURT: All right, Let me think about it for a
few minutes.

{Court recessed at 9:00 a.m., untlil 9:20 a.m.}

THE COURT: It is a very difficult decision because
there isn‘t a lot of authority; and the more I read the Holden
cage the more I am convinced that it is based on the fact that
it was prior to any guilty -- any penalty phase deliberaﬁions,
instructions, evidence, things like that. So I reread all thé
authority again, and I guess the closest 1s the Keenan case
out of California.

The case cited by the State, also the only Nevada
case, ie also a prior to deliberations case and I think there

is quite a bit of sensitivity that should be shown for
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interfering with their deliberations.

I think, however, the Keenan case -- by the way was
this shephardized? I didn't have time to do it., It’'s twelve
years old,

MR. DASKAS: Judge, we have some clerks pulling the
cages. I’ll have to double check.

THE CQURT: But, I'm just saying you haven’t
gshephaxdized it, as far ag you know?

MR, DABKAS: I have not personally. No.

THE COURT: Okay. To me, the Keenan analysis is
reasqnable. It comes out of the Supreme Court of California.
I don’t think the statutory scheme makes any difference
because they discussed that and obviously in California there
was a motion for a mistrial and hung jury, which probably in
that state either results in a new trial or, if your
understanding is correct, results in an automatic life with.
In our state we have a different statutory scheme and it’s
gonna result in a three-judge panel and we’ve already
digcussed that.

The court in California, I think on what would be
pages 585 and 86, Seems to be pretty reasonable and they say
in pertinent part this:

"Californiq cages construing the statutes have

established that once a question of a juror’s

inability to perform his duty is called into
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gquestion, a hearing to determine-the facks is

clearly contemplated. Failure to conduct a hearing

gufficient to determine whether good cause to
discharge the juror exists is an abuse of
discretion, subject to appellate review."

Now, the apﬁellate review here obviously would have
to come while-the jury was sent home by the way of some kind
of extraordinary relief petition by the State, if they wished
to go through that kind of a procedure, but that’s irrelevant.
Aand I think it’s also irrelevant that the focus of the facts
in Keenan were on a pergon who might have either not heard the
original indication to the jury that they had a duty to
consider the death penalty under certain circumstances and
maybe not factually the same as here, and we've already
discussed in lengtﬁ the fact that here we may have a person
who has formed this opinion at some point during jury
deliberations on the penalty phase.

But the court continues:

"aA sitting juror's actual bias, which would have

supported a challenge for cause, renders him unable

to perform hig duty," which is very similar to-the
language cited from our statute on jury

disqualifigation seating of the alternates. "A

juror may be disqualified for bias and thus

discharged from a capital case if his views on
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capital punishment would preventror substantially

impair the performance of his duties as a juror in

accordance with his instructions and his oath.

Grounds for investigation or discharge of a juror

may be established" -- etcetera, etceters,

atcetera,

"The foreman’s notes," it continues al 586 in this

cage, "written in ambiguous style by a layman, could

reasonably be construed --¢

and by the way for the record, Stony indicated these
notes were handed to him by the foreperson and if we get in
here we'll clear up that one minor point on the record.

"-~ as gfating that one or more jurors, either‘

harbored or disqualified bias or had misunderstocd

their obligations as capital penalty jurors. The

first note suggested a juror was deviating from

asgurances made during jurocr -- jury selection about

ability to vote for the death penalty. The second

note said, £latly, that a juror, not necessarily the

one previously described, cannct morally vote for
the death penalty. Neither statement was limited by
it’s terms to the case at hand. Singly and in
combination, the notes could mean that a juror or
jurors were now expressing absolute refusal to

consider the death penalty under any circumstances.
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Defendant suggests that the forehan's notes
reflected no more than the recaleitrant juror’s
moral reluctance to impose capital punishment based
on the evidence of this case, an entirely proper
basis for refusing to vote for death.

"The court thus had," which of course ig their
right, as Mr. Figler has been arguing under Bennett.

"The court, thus," and this is their conclusion,

"had ample cause to pursue the matter further. It

conducted a discreet and properly limited

investigation which proved the inference of
misconduct or misunderstanding unfounded."

I'm going to, but I will accept suggestions as to
how we do it, pursue the matter further with -- and it would
be my suggestion, first the foreperson to identify the pérson
who 1s referred to in this note -- and that note has gone
where? Okay. And if this person on limited indquixy, once
jdentified, if it‘’s only one of them, says they could impose
the death penalty in some cases, we will discuss things after
that. If they say, no, I would assume that you will want to
try to rehabilitate this person just as you would in the
original voir dire. And it seems to me that the |
rehabilitation that you would engage in, saying something
along the lines, you know, that you wouldn’t kill the wofst of

the worst, but you're saying that here you -- in this context,
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you want to give the death penalty isn’t gbing to hurt you.
It’s actually going to help you.

MR. FIGLER: I think what you're asking is invited
error on our part or invited waiver, so we would --

THE COURT: What do you mean invited? I don’t
understand what you’re saying.

MR. FIGLER: Well, we would -- we would protcest
having to make any inquiry based on what we said before.

THE COURT: ©h, if you don't want to make any
inquiry, fine. I’'m saying, if you wanted to get into it, it
would seem to me that the guestions that you would ask would
only make stronger this person’s feelings that she doesn’t
want to execute your clienc. It’s not gonna harm you. If you
don’t want to ask any guestions, it doesn’t harm you. If you
want to ask questions, those that I can anticipate wouldn'’t
harm him, so I'm saying either way, I don’'t see that the
defenge is prejudiced.

MR. FIGLER: Well, our point is, on the record; that
we think we’re in an untenable poaition because any inquiry is
going to be unduly coercive. I want to refer the Court to
Keenan and if you read on a little bit further from where Your
Honor cited, that court distinguished that this was not the
situation -- Ny

THE COURT: And now where -- where do you want to

point my attention to?
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MR. FIGLER: Just a little further down from where

There was a suggestion on the bottom of what has

been marked page 40, which is 586 by the Court -- by the

to read?

myself.

. California court analysis.

THE COURT: Where does it start? What you want me

MR. FIGLER: "In the first place", at the bottom.

THE COURT: Okay. How far? Let me read it to

MR, FIGLER: It’s the very last starting paragraph

on that page.

THE COURT: It begins, "in the first place"?
MR. FIGLER: Correct, Your Honor.
(Pause in the proceedings)

THE COURT: Now, I've read through footnote 26, do

you wigh me to read further?

MR. FIGLER: Yes, Your Honor. There, well --
THE COURT: How far?

MR. FIGLER: Let me just -- let me just leave it

with that right now. The rest of the commentary after that

talks about avoiding coercive connotations that there

wasn't -

THE COURT:.. Yeah, and of course that's --

MR. FIGLER: -- the resolving of the deadlock --
THE COURT: -- this court d4id a lot of that and I
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would imagine the California Supreme Court.had some difficulty
with it --

MR. FIGLER: Right, but what I‘'m saying --

THE COURT: -- and sent them home for the weekend,
that there was expectations of they were gonna reach a verdict
and all this kind of stuff.

MR. FIGLER: What the court in --

THE COURT: What does this tell you that you are
trying to relate to me?

MR. FIGLER: In the California court they were very
clear to say, look, this isn't the situation where we’re
singling out a lone juror or a minority position, the court is
not going to know what the jury division is. And in that
particular case the trial court said, look, defense counsgel
this is an eleven to one type situation. But here we have no
other indication that this is plural, that there are jurors,
all you -- the only implication that you could have is that
someone has changed their belief system based on what they had
received as the evidence.

Now, how does Keenan say that that didn’t happen in
Keenan? I mean we don't know what exactly happened in Keenan.

I think that the Court’s initial observations that
this is actually a seated juror who has heard everything; who
has heard the law, who has been instructed in the law, has

every right to change their opinion based on what they say --
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what they see., If that juror says, look, i've seen how the
Nevada system works now. I see how this death penalty ié
imposed and, quite frankly, I’'m sickened by it. I don’t think
we should be killing people in this particular way, ever.
QOkay.

THE COURT: And that, of course, is perfectly
permigsible.

MR. FIGLER: That’s perfectly permissible and it has
nothing to do with any type of rehabilitation that we can do.
But it ié the nature of the inquiry that we are objecting to
and I think Your Honor has noted that for the record, so I
don’t need to reiterate it.

T think that in this Keenan case you had a different
gituation. You didun’t know if there was one single juror, you
didn’t know if there was a division, you don’'t know if there
was a eleven to one.

THE‘COURT: I don’t find that to be pexrsuasive in
terms of its authority.

| Now, I'm going to get -- I would assume it would be
appropriate to start with the foreperson to at least identify
this- person, given that my ruling is going to be we’re gomnna
have an inquiry.

MR. FIGLER: I would note, Your Honor, that there is

a pool feed camera in the courtroom, one, Ewo -- appears to be
two photographers, four -- four media people that I can
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perceive. Thig is an open court, an open proceeding and we
have no problem with that, but I believe that all that
cumulatively impacts the course of nature of any inguiry
that’s gonna be done of any jurecr.

THE COURT: Well, I have no problem with having this
done with no media present, in a locked courtreocom. Is that
your request?

MR. FIGLER: Yes, Your Honor,

THE COURT: ©Okay. That’s no problem. Now,
procedurally, the forepergon to identify who this person is --

MR. DASKAS: Yes, Judge.

THE COURT: -- and establish whether there maybe are
more than one. Any objection, subject to your earlier
objections, doing it that way?

MR. FIGLER: I would like to clear the courtroom of
anyone who's not associated with the case with regard to legal
counsel,

THE COURT: Would you, for a change, Dayvid, answer
my question directly,

MR. FIGLER: Please agk me again, sir.

THE COURT: In terms of, you’ve made your recofd
relative to the fact that you don’t want me to do it at all.
Do you agree, given that we’re gonna do it, we start with the
foreperson to identify the individual who's referred to in the

note?
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MR. FIGLER: The Court’'s indulgehce. Since there’s
no authority, I’d like just a moment te confer with counsel.

THE COURT: Your life lines?

[Laughter]

MR. FIGLER: Well, if was just money, a millionaire,
I think we’d be in better shape than, since it’'s a death
penalty here today. Not even thirty seconds, Judge, we'll
submit to the Court, however you want to do it --

THE COURT: All right.

MR. FIGLER: -- because we oppose to the procedure.

THE COURT: Okay. We’ll do it -- well, I certainly
welcome your intelligent input, Mr. Figler, as to how we go
about this even though you’ve made your record.

Okay. Now, your next thing was what?

MR. FIGLER: To clear the courtroom of anyone who's
not legal counsel or court personnel.

THE COURT: And that’s very reasonable, We're
dealing with a very sensitive area. The courtroom will be
cleared of everyone,‘other than the counsel at this table, all
media, all audience. We could do this in chambers, perhaps,
also, it’'s just harder to record in there. So let’s make it
as close to chambers as we can.

After the gourtroom ig secured, get the foreperson
in here, please. And, of course, the Special Defender and Mr.

Pescetta and the head of the District Attorney's Qffice, it
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they wish to stay can stay.
(Off record)

THE COURT: Just a second.

(OFf record)

THE COURT: ... me to ask the questions?

MR. FIGLER: I'd submit it to the Court.

THE COURT: Do I take it, so that I don’'t waste my
time, that you will give me no input as to the procedure here,
unleas I hear a specific objection so I don’t have to waste my
time trying to consult with you about step-by-step, Mr.
Figler?

MR. PIGLER: That‘d be fair, Judge.

THE COURT: = Thank you. So the burden‘s on you, if
you have some specific objection to something I'm indicating
that I'm gonna do, to make a contemporaneous objection because
I'm not gonna waste my time by looking over to you for input

each and every time, given what you are indicating is your

position.

MR. FIGLER: Thank you, Your Honor.

THE CQURT: Now, in terms of the foreperson, I
intend to ask him ~- I intend to ask him to identify the note,

"What do we do Lf gomeone’s belief system has changed?" And
just ask him if this is more than one person or one pexrson,
who that person is. Do you wish to suggest any additional

queations for the foreperson?
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MR. DASKAS: That's fine. That’é fine, Judge.

THE CQURT: ©Okay. Bring the foreperson in. Do you
have a jury list?

(Off record colloquy)
(Off record)
(Juror Young is present)

THE COURT: ... sit wherever it’s comfortable over
there. You like your seat best, hey?

JURY FOREMAN YOUNG: It‘s home.

THE COURT: Mr. Young, I take it you’re the
foreperson on the pehalty phase as well?

JURY FOREMAN YOUNG@: Yes, sir.

THE CQURT: Is this your handwriting, if you can see
that far, on this first note that came out yesterday?

JURY FOREMAN YOUNG: Yes, I wrote both notes.

THE COURT: Okay. Aand this note says, "What do we
do if someone’s belief system has changed to where the death
penalty is no longer an éppropriate punishment ﬁnder any
circumstanceg?" Are you referring iﬁ this note to one person
or more than one person? By the way, I don’t want you to tell
me how you're voting, you or the whole group, what the
numerical division is.

JURY FOREMAN YQUNG: Okay.

THE COURT: But just in terms of this note, are you

referring to one person or more than one person?
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JURY FOREMAN YOQOUNG: One person.-

THE COURT: And who is that person?

JURY FOREMAN YOUNG: Juror number 7.

THE COURT: That’'s Timothy Lockinger?

JURY FOREMAN YOUNG: Yes, sir.

THE COURT: That's the gentleman who sits over in
the far gside there. Okay, please, when you go back to the
regt of the jury, of course, you're not deliberating, right?

JURY FOREMAN YOUNG: No, we’re watching TV.

THE COURT: Okay. Really?

JURY FOREMAN YOQUNG: Most of them are. Some of us
are reading.

THE COURT: What?

JURY FOREMAN YOUNG: Some of ug are reading, some
are pacing, some are watching TV.

THE COURT: How do they, on the TV, make sure that
there’s nothing -- what channel is it on? | '

JURY FOREMAN YOUNG: TNN or one of those mindless
cable channels.

THE COQURT: I see. Okay. Better than an all news
c¢hannel.

JURY FOREMAN YOUNG: No all news.

THE COURT:\-Okay. All right. Do not discuss what
we discussed in here and we’ll be getting back to you as we

move along through this. Thank you.
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JURY FOREMAN YOUNG: Okay.
{Juror Young leaves the courtroom)

THE COURT: Try to be patient.

Mr. Lockinger. Yes.

Stony?

THE BAILIFF: Yes, Judge.

THE COURT: Keep him just outside ‘til you know that
I'm ready for him.

all right. State, I intend to read him the note,
gay that he's -- I’ve been told that he’s the person who's
expressing these views, are these his views? Is he telling us
that at this point invariably he is opposed to the death
penalty, under no circumstances could he impose it, and ;hen
if he gays, yes, that’'s what he’'s telling us, I'm going to
pose an example like Hitler. Do you Qish to say anything
beyond that?

MR. DASKAS: I think that's perfect, Judge. Thank
you. |

THE CQURT: And again for the record, if you wish to
supplement that, even given my rulings because you think it's
appropriate to ask something in addition, tell me now, Mr.
Figler.

MR. FIGLER: If there is any necessary follow-up, I
don’t know, Judge. It‘s a very difficult position that we're

in.
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THE COURT: It‘a the same positiﬁn you’ve been in
for the lagt two weeks, lan't 1it? Did_something change that
I'm -- oh, you mean the legal position, not the physical
pogition. I sgee.

MR. SCISCENTO: Your Honor?

THE COURT: Yes, Mr. Sciscento.

MR. SCISCENTO: I‘m all right with that.

THE COURT: What?

MR. SCTISCENTO: I‘m all right with that. I meén,
you know, face-to-face, I can understand.

(Jurér Lockinger is present)

THE COURT: Mr. Lockinger, you don’'t have to take
that geventh seat. Anywhere you’'re comfortable.

JUROR LOCKINGER: Okay.

THE COURT: Mr. Lockinger, we're not here to gét
intoe numerical divisions on the jury or which way it’s leaning
or anything like that and we don’t want you to tell us that.
There’s a very specific issue that has come up that I want to
addregs. We received, and I assume you know we received, but
I'm going to ask you for the record, the first note that we
received from the jury somewhere around 3:30 yesterday from
your foreperson was, "“What do we do if someone’s belief system
has changed to where. the death penalty is no longer an
appropriate punishment under any circumstances?"

Now, we had Mr. Young indicate to us that you were

IV-50

Page: 3977




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

@ .

the person referred to in that note, is he.accurate?
| JUROR LOCKINGER: Yes.

THE COURT: Okay. My question is this, and it
really ig the same sort of questions that were asked you in
voir dire, Are you telling us, not in this case, but in no
conceivable cage could you consgider or impose the death
penalty?

JUROR LOCKINGER: I think that it would be very
difficult. Basically, my decision started by locking at this
particular case.

THE COURT: Well, what I'm saying is --

JUROR LOCKINGER: When we were in the voir dire, I

believed in the death penalty, but I thought that the death

penalty -- that there Were, in fact, caseg where it could be
uged. And in -- in considering the death penalty in this
particular case, I looked at it and I said, I can’t -- I can’t

see. I don’t see it happening there.

THE COURT: And those are two entirely different
things.

MR. FIGLER: Judge --

JUROR LOCKINGER: They --

THE COURT: Let me cut you off. Let me cut you off.
What I‘m saying to you is this, let’'s assume a case, let'’s not
even go with --

MR. FIGLER: Your Honor?
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1 THE COURT: What?
2 MR. FIGLER: We need to approach.
3 MR. SCISCENTOQ: Can we approach for a moment?
4 THE COURT: No.
5 MR. FIGLER: Judge, we object to any further
6 | questioning.
7 THE COURT: Okay, fine, come --
8 MR. SCISCENTO: If we could just approach for a
9 [ momert.
10 THE COURT: -- let’s -- let -- no, walt, wait.
11| You’re not gonna approach the bench.
12 MR. SCISCENTO: All right, we Qon't approach. Your
13 | Honor, I believe that’s -- '
14 THE COURT: Mr. Lockinger, we’ll get back to you in
15| just a second.
16 MR. SCISCENTO: I believe the guestion is --
17 THE COURT: You’'re not going to approach the bench,
18 | thank you.
19 MR. SCISCENTO: Okay.
20 I believe --
21 (Juror Lockinger leaves the courtxroom)
22 THE COURT: Wait a minute. Now the record shoﬁld
23| ghow, in concordanceﬁwith Rule 250, we are on the record,
24 | outside the presence of Juror Number 7, because obviously
25| we’re not going to have any more bench conversations.
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Now what is it that you wish to ﬁake on the record?

MR. SCISCENTO: Your Honor, I think it's clear now
that Mr. Lockinger, Juror Number 7, has specifically stated
that this case, he can’t make thaﬁ determination. He went in
with an open mind, based on this case and the facts of this
case, he can’t make a determination as to death in this case
and I think that 1s it. I think the questioning ends at that
point. Any further inquiry will -- will be coercive and will
invade the pre -- the provinece of the jury.

THE COURT: Debbie, play back his answer where he
gays difficult, I want to hear it again,

(Playback of the record)
* * & * %

THE COURT: Okay. It seems to be we that I welcome
the State’s input. If this were voir dire, when he says
difficult we would then put a subsequent guestion to him or
you would want to, posing a hypothetical like I was just about
to do, which is not even Hitler but somebody that we know
killed ten million people without cause and if he says, oh,
I'd -- I would certainly consider it for that kind of a
person, he’s still on. If you agree with the defense that we
have gotten enough, when he says "difficult", to keep him on
the jury, I'll leave.it where it is.

MR. DASKAS: I don’'t think we‘ve got to the reason

he led us to the note. Obviously he said, yeah, they were
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talking about me, and the note says he can}t consider it under
any circumstance, I think at least one more quegtion neéds to
be asked perhaps --

THE COURT: Along the lines that I’'m saying?

MR. DASKAS: Absolutely, Judge.

THE COURT: Okay. That's what we’ll do.

MR. DASKAS: Something led him, in other words, to
this note and we need to get to that.

MR. SCISCENTO: Obviously, we object to that, Your
Honor, bhecausgse really --

THE COQURT: VYeah, T just -- I heard the objection.

MR. SCISCENTO: I know, whét I'm saying is, the
requirement basically is, can he consider it and he said he
could, it’g difficult.

THE COURT: Right. And I am saying --

MR. SCISCENTO: And Your Honor --

THE COURT: -- I am saying that I think, just like
on voir dire, even though we are in a different context, which
is we’'re in the midst of deliberation, I think in fairness we
are entitled to hear whether he could, when posed a more
graphic¢ example, consider the death penalty. Did you want
gome input on this Phil?

MR. KOHN: .Yes, Your Honor. Firat of all for the --
for the -- Philip Kohn. For the record, the Court just went

back and listened to this man’s statement and ag soon as he
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gaid "difficult," the Court stopped. And i think the Court
should listen to the whole context of what he sald. Because
what I heard him say live, was that it would be diffiecult, but
when I started in voir dire, I can -- I believed in the death
penalty. And then based on what I heard in this case, I don’'t
believe the death penalty is right for this case. That'’'s what
I heard him say and Your Honor when you just replayed it --

THE COURT: Play it just for the record. I heard
him say it and I didn’t, in the two minute since then, lose my
ability to remember that, but for the record, play it again.

MR. KOHN: Can I finish though?

THE COURT: Didn’t you want to hear it? You want
to --

MR, KCHN: Yes.

THE COURT: -- put in that context first?

MR. KOHN: Yeah, I do want the Court to hear the
whole thing of what this man gaid.

THE COURT: OCkay.

(Playback of the record)
* * Kk Kk ®

THE COURT: Something else?

MR. KOHN: No, I just --

THE COURT:._ You just want me to listen to it first?

MR. KOHN: I just want to finish my thought.

THE COURT: Okay.
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MR. KOHN: Was that, I listened to some voir dire in
this case and I heard this Couxt talk about not using
hypotheticals and Rule 770, And so my feeling is, if we’re
not going to use hypotheticals to --

THE CQURT: That’'s a different kind of hypothetical
to me, Mr. Kohn. A hypothetical, I objected to if we have
four multiple -- if we have a wmultiple homicide, which are the
facts of this case, that was my objection. Now, you and 1 are
friends and you have -- we have not talked about this during
trial.

MR. KOHN: Right.

THE COURT: Other than for me to needle you about
your earlier Whittler decision.

MR, KOHN: Yes, Your Honor.

THE COURT: Some day we will discuss, after this isg
over, the whole context as I view it, but that was not, to me,
what I was doing. I was forbidding the -- I was trying to
clarify, with further questions, what I perceived to be éhe
misleading and improper questioning of the defense, which has
already been a record on. That is not the same as saying that
in order to rehabillitate and try to preserve as a basis for a
challenge for cause, that the defense was not allowed to say,
well, what about Hitler, what about Manson and that was
perfectly permissible.

MR. KOHN: Your Honor, may I finish for the record?
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THE COURT: Sure.

MR, KOHN: All I'm saying is, if 770 says no
hypotheticals,'I think that it’'s wrong to give hypotheticals
to allow Witherspoon objections, but nct a hypothetical to say
the complaint alleges a quadruple homicide. If you found the
persen gullty of four homicides, could you still consider all
four penalties? And I believe the Court stops from doing
that, so I think if we're not going to have hypotheticals, I
believe that the prosecution in this case, what little I
watched of voir dire, was asking a hypothetical about a
robbery at a 7-Eleven or something like that. 8¢ that was my
point, Your Honor.

THE COQURT: I -- think, yeah, I think you watched --

MR. KOHN: That we should stay away from
hypotheticals.

THE COURT: I think that it is always proper, as I
perceive the Witherspoon, Moxgan line of cases,hto put the
worgt possible case to a juror to test whether or not they can
ever impose the death penalty.

MR. DASKAS: Judge, can I make one more point before
she rewinds --

THE COURT: Before you go back, ves.

MR. DASKAS: -- and that is this. I appreciate the
guestion you want to ask and I think it‘s appropriate. The

other question that he wasn’t asked was, 1s the note accurate?
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If he says the note’s not accurate then pe}haps he stays on
the jury, but if the note is accurate --

THE COURT: What do you mean is the note not
accurate?

MR. DASKAS: Well, in other words, it says that he,
this juror, cannot consider death under any circumstances.
Perhaps he’ll tell that's not accurate.

THE COURT: Well, that’s what I’'m trying to get at.
Right.

MR. DASKAS: And I understand. But I think he
gshould be asked that question, is this note inaccurate or is
this note accurate?

THE COURT: But, I --

MR. KOHN: ©No, I --

THE COURT: -- I don’‘t want to do it that way. I
want to --

MR. DASKAS: Okay. I understand.

MR. KOHN: Let’s hear the playback.

THE COURT: Okay. Let’s -- before -- let’s hear
this, Mr. Kohn. No, wait.

(Playback of the record)
* Kk k k *
THE COURT:H‘Okay. Just let me think for a second.

All right, we’'re on the record.

I think it's very close. I mean, I think, frankly,
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in all real life, where we’re headed is to get to the next
jmsue, which is do we have a deadlocked jury, but I think it’s
very close to leaving him on the jury right now. I guess, I'm

not a great fan of loge ends and I’'m sort of leaning, but I

would welcome the State’s input in putting that further

guestion to him, but I think the argument that’'s being made by
the defense is pretty close to we’'ve heard enough.

MR. DASKAS: Although, Judge, the cases we’'ve
provided to the Court are exactly the instance that we're now
faced with. These jurors, just like this juror who was in
thig courtroom moments ago, gaid, during voir dire I thought 1
could consider it, I thought it was appropriate. What he
started to tell us was what led him to the belief that he can
no longer consider it under circumstance. We --

THE COURT: Yeah, except that’'s not --

MR. DASKAS: We were cut off though. .

THE COURT: I'm not sure I‘'m not hearing it more
1ike the defenge heare it than the way your -- hears it, which
is we have already heard him say -- what he’'s really saying is
I can’t do it in this case., And I've now, as a result of
that, re-examined my general death penalty views and maybe now
1'm opposed to the death penalty, because it shouldn’t be
applied. 2nd I have.a feeling that we’re just sort of wasting
our time by asking the next gquestion, because I think he’s

going to, under the worst possible case, say I could consider
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it and then it’s not gonna make any differénce. The only
reason besides, sort of leaning their way in terms of I'm
persuaded by what they’'re saying is I'm afraid of what happens
if he says no.

MR. DASKAS: And I guess my point is because you and
I interpret what he’s about to say differently, that’'s why we
need to agk the next question, Judge. Obviously, we’ll defer
to you. It’s your decision, but because --

THE COURT: Well, no. I mean if you don’‘t want to
agsk a further question, I'm definitely not gonna ask that
further question.

MR. DASKAS: I understand that and it’s our request
that --

THE COURT: 1If you want to, I’'ll make a decision.

MR. DASKAS: 1It’s our request that a further question
be asked because you and I are guessing what he’s gonna say
and we're coming up with different answers.

THE COURT: No, I'm not guesgsing. I mean, I -+ I am
perceiving, as to one of his possible answers, where that'’s
gonna lead us.

(Pause in the proceedings)
THE COURT: Bring him in.
(Juror Lockinger is present)
THE COURT: All right, Mr. Lockinger, where we were

wag this. You’'re a bright man, I think you‘ve got several
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yearg of college, right?

JUROR LOCKINGER: Yes.

THE COURT: We don’t want to talk about this
gpecific case. We don’'t want to talk about most of the death
penalty cases in this country. We want to know when you say
it would be difficult te imply -- applylthe death penalty, are
there situations that you can conceive of, and this is the
lead up to the question really, not the question itself, what
we’re really wanting to know, and it’s not a game, is are
there any situations that you could impose the death penalty
and as I said -- I started to say, I'm going to leave aside
Hitler. TIf -- the question is this, if you had as a conceded
fact, the worst poggsible murderer with no real justification,
just enjoyed killing, who had killed millions of people, could
you consider the death penalty and impose it in that case?

JUROR LOCKINGER: I could consider the death penalty
and impose it if there was no other reasonable penalty |
available or if it could be proven to me that by putting that
person to death it would benefit -- or make the community
better, if it could -- if it could serve the common good,

somehow. If that could be proven to me, yes, I could impose

.the death penalty.

THE COURT: Okay. Thank you. Would you go back to
the jury. Do not discugs this inquiry with them and wa’ll get

back to you in a few minutes. Thank you.
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(Juror Lockinger leaves the courtroom)

THE COURT: He stays.

MR. DASKAS: BAbsolutely, Judge.

MR. GUYMON: 2Absolutely.

MR. DASKAS: And I appreciate you asking the
question,

THE COURT:  What should we ask in the deadlock?

What I normally ask in a deadlock is pretty simple. I say
we’ve received this note, are there any among you, this is the
jury, are there any among you who think that some further
c¢onsideration might lead to a verdict. If any of them say
yes, I send them back with or without an Allen charge.

Did you, when I asked both sgides to research Allen
yesterday?

MR. SCISCENTO: Yes, Your Honor, I do have a case.

THE COURT: What is -- well, we’ll worry about that
after we get them in here. I8 there anything else that you
would like to address to this jury in terms of a deadlock?

MR. FIGLER: With regards to --

THE COURT: Are yocu back in play, Mr. Figler?

MR. FIGLER: I hope so, Your Honor. With regard to
consideraticon, since they’ve only rxeally deliberated for seven
hours, I think that it’s not the appropriate time for an Allen
charge yet. I‘m just gonna leave it at that.

THE COURT: Well, we’re not at that stage.
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MR. FIGLER: Irrespective of the.response.

THE COURT: We're not at that stage.

MR. FIGLER: Okay,

MR. GUYMON: Joe, do you have a copy of the case
that you have?

MR. SCISCENTO: Yeah.

MR. GUYMON: Can I --

THE COURT: Right now we'’re just going to establish
if there is, in their minds, a deadlock.

MR. GUYMON: And I understand that.

THE COURT: We're taking it step by step. Would you
bring the jury back in, please?

THE BAILIFF: Yem, sir.

(Pause in the proceedings)
MR. SCISCENTO: Oh, Your Honor?
(0ff~record colloquy)

THE COURT: Oh, no, no, no, no, no, no. Just the
Jjury.

MR. SCISCENTO: Your Honor, also --

THE COURT: I8 this on the record, Debbile?

Yes.

MR, SCISCENTO: I would ask that maybe this Coﬁrt
impose some sort of a gag order as to the proceeding which
just occurred right now. Last night on the news I noticed

that there was a -- one of the news put up something that

IV-63

Page: 3990




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

@ .

there was seven men and five women and we believe that one of
the women had made a decision not to impose the death penalty
or something like that. I never spoke to the press. I know

Mr. TFigler didn’t.

THE COURT: I mean they have their admonition which

ig gtill read to the --

(Tury is present)

THE COURT: Alternates, just for this one
proceedingg, will you wait outside please. Thank you.

You can just sit right in the hall.

UNKNOWN SPEAKER: Your Honor, it’s crowded out
there,

THE COURT: Then take them somewhere, please.

Right before you decided to go home last night, we
received a note. Is this again from you, Mr. Young?

JURY FOREMAN YQOUNG: Yes,

THE COURT: And it says, "What happens if we cannot
resolve our deadlock?" I guess, what that says is, or what it
assumes is, this is the jury, that there is a deadlock. Is
that your feeling, Mr., Young?

JURY FOREMAN YOUNG: We were gstalemated when we laft
last night, ves.

THE COURT:. Okay. My question is very simple and
there’s not a whole bunch of them. It's just one simple

question. Are there any among you who believe that further
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(FILED 02/02/2000)

MEMORANDUM TO THE COURT
(FILED 04/04/2000)

MEMORANDUM TO THE COURT
(FILED 04/11/2000)

MEMORANDUM TO THE COURT FOR REQUEST
OF MOTION TO BE FILED
(FILED 02/24/2000)

MEMORANDUM TO THE COURT FOR REQUESTED
MOTION TO BE FILED BY COUNSELS
(FILED 11/15/1999)

MOTION AND NOTICE OF MOTION FOR DISCOVERY
OF PROSECUTION FILES, RECORDS, AND INFORMATION

NECESSARY TO A FAIR TRIAL
(FILED 04/26/2000)

MOTION AND NOTICE OF MOTION IN LIMINE TO
PRECLUDE ANY MEDIA COVERAGE OF VIDEO
DEPOSITION OF CHARLA SEVERS

(FILED 10/26/1999)

MOTION AND NOTICE OF MOTION IN LIMINE

TO PRECLUDE EVIDENCE OF OTHER CRIMES OR
BAD ACTS

(FILED 10/18/1999)

783-786

4149-4152

4160-4168

4102-4110

394-399

499-504

1457-1458

1492-1495

1625-1631

1693-1711

1715-1721

1652-1653

956-960

1727-1732

769-775

699-704
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MOTION AND NOTICE OF MOTION IN LIMINE TO
PRECLUDE EVIDENCE OF OTHER GUNS WEAPONS
AND AMMUNITION NOT USED IN THE CRIME
(FILED 10/19/1999)

MOTION FOR DISCOVERY
(FILED 05/13/1999)

MOTION FOR DISCOVERY AND EVIDENTIARY
HEARING REGARDING THE MANNER AND
METHOD OF DETERMINING IN WHICH MURDER
CASES THE DEATH PENALTY WILL SOUGHT
(FILED 11/29/1999)

MOTION FOR IMPOSITION OF LIFE WITHOUT THE
POSSIBILITY OF PAROLE SENTENCE; OR IN THE
ALTERNATIVE, MOTION TO EMPANEL JURY FOR
SENTENCING HEARING AND/OR FOR DISCLOSURE
OF EVIDENCE MATERIAL TO CONSTITUTIONALITY
OF THREE JUDGE PANEL PROCEDURE

(FILED 07/10/2000)

MOTION FOR OWN RECOGNIZANCE RELEASE
OF MATERIAL WITNESS CHARLA SEVERS
(FILED 01/11/2000)

MOTION TO APPLY HEIGHTENED STANDARD OF
REVIEW AND CARE IN THIS CASE BECAUSE THE
STATE IS SEEKING THE DEATH PENALTY

(FILED 11/29/1999)

MOTION TO DISMISS COUNSEL AND APPOINTMENT
OF ALTERNATE COUNSEL
(FILED 04/01/1999)

MOTION TO COMPEL DISCLOSURE OF EXISTENCE

AND SUBSTANCE OF EXPECTATIONS, OR ACTUAL
RECEIPT OF BENEFITS OR PREFERENTIAL TREATMENT
FOR COOPERATION WITH PROSECUTION

(FILED 06/29/1999)

MOTION TO COMPEL DISCLOSURE OF EXISTENCE
AND SUBSTANCE OF EXPECTATIONS, OR ACTUAL
RECEIPT OF BENEFITS OR PREFERENTIAL
TREATMENT FOR COOPERATION WITH PROSECUTION
(10/19/1999)

MOTION TO COMPEL THE PRODUCTION OF ANY AND
ALL STATEMENTS OF THE DEFENDANT
(FILED 06/29/1999)

MOTION TO COMPEL THE PRODUCTION OF ANY
AND ALL STATEMENTS OF THE DEFENDANT
(FILED 10/19/1999)

MOTION TO CONTINUE TRIAL
(FILED 06/16/1999)

743-756

440-443

1181-1185

4019-4095

1496-1500

1173-1180

403-408

511-515

738-742

516-520

727-731

481-484
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19

42

42

MOTION TO CONTINUE TRIAL
(FILED 12/16/1999)

MOTION TO PROCEED PRO PER WITH CO-COUNSEL
AND INVESTIGATOR
(FILED 05/06/1999)

MOTION TO REVEAL THE IDENTITY OF INFORMANTS
AND REVEAL ANY BENEFITS, DEALS, PROMISES OR
INDUCEMENTS

(FILED 06/29/1999)

MOTION TO REVEAL THE IDENTITY OF INFORMANTS
AND REVEAL ANY BENEFITS, DEALS, PROMISES OR
INDUCEMENTS

(FILED 10/19/1999)

MOTION TO SET ASIDE DEATH SENTENCE OR IN THE
ALTERNATIVE MOTION TO SETTLE RECORD
(FILED 09/05/2000)

MOTION TO WITHDRAW COUNSEL AND APPOINT
OUTSIDE COUNSEL
(02/10/1999)

NOTICE OF APPEAL
(FILED 11/08/2000)

NOTICE OF APPEAL
(FILED 03/06/2014)

NOTICE OF DEFENDANT’S EXPERT WITNESSES
(FILED 05/15/2000)

NOTICE OF ENTRY OF FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER
(FILED 03/21/2014)

NOTICE OF EVIDENCE IN SUPPORT OF
AGGRAVATING CIRCUMSTANCES
(FILED 06/11/1999)

NOTICE OF EXPERT WITNESSES
(FILED 11/17/1999)

NOTICE OF INTENT TO SEEK DEATH PENALTY
(09/15/1998)

NOTICE OF MOTION AND MOTION TO PERMIT DNA
TESTING OF THE CIGARETTE BUTT FOUND AT THE
CRIME SCENE BY THE LAS VEGAS METROPOLITAN
POLICE DEPARTMENT FORENSIC LABORATORY OR
BY AN INDEPENDENT LABORATORY WITH THE
RESULTS OF THE TEST TO BE SUPPLIED TO BOTH THE
DEFENSE AND THE PROSECUTION

(FILED 08/19/1999)

1441-1451

429-431

505-510

732-737

4593-4599

380-384

4647-4650

8203-8204

1753-1765

8184

460-466

961-963

271-273

552-561
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19

31

NOTICE OF MOTION AND MOTION TO VIDEOTAPE
THE DEPOSITION OF CHARLA SEVERS
(FILED 09/29/1999)

NOTICE OF MOTION AND MOTION TO VIDEOTAPE
THE DEPOSITION OF MYSELF CHARLA SEVERS
(10/11/1999

NOTICE OF MOTION AND STATE’S MOTION IN LIMINE
SUMMARIZING THE FACTS ESTABLISHED DURING THE
GUILT PHASE OF THE DONTE JOHNSON TRIAL

(FILED 07/14/2000)

NOTICE OF WITNESSES
(FILED 08/24/1999)

NOTICE OF WITNESSES
(FILED 12/08/1999)

NOTICE OF WITNESSES AND OF EXPERT WITNESSES
PURSUANT TO NRS 174.234
(FILED 11/09/1999)

NOTICE TO TRANSPORT FOR EXECUTION
(FILED 10/03/2000)

OPINION
(FILED 12/28/2006)

OPPOSITION TO DEFENDANT’S MOTION FOR
DISCLOSURE OF ANY POSSIBLE BASIS FOR
DISQUALIFICATION OF DISTRICT ATTORNEY
(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION FOR
DISCLOSURE OF EXCULPATORY EVIDENCE
PERTAINING TO THE IMPACT OF THE DEFENDANT’S
EXECUTION UPON VICTIM’S FAMILY MEMBERS
(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION FOR
DISCOVERY AND EVIDENTIARY HEARING
REGARDING THE MANNER AND METHOD OF
DETERMINING IN WHICH MURDER CASES THE
DEATH PENALTY WILL BE SOUGHT

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION FOR
DISQUALIFICATION FROM THE JURY VENIRE OF

ALL POTENTIAL JURORS WHO WOULD AUTOMATICALLY
VOTE FOR THE DEATH PENALTY IF THEY FOUND

MR. JOHNSON GUILTY OF CAPITAL MURDER

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION FOR
INSPECTION OF POLICE OFFICERS’ PERSONNEL FILES
(FILED 12/06/1999)

622-644

682-685

4111-4131

562-564

1425-1427

835-838

4628

7284-7307

1366-1369

1409-1411

1383-1385

1380-1382

1362-1365




CHRISTOPHER R. OrRAM, LTD.
520 SOUTH 4™ STREET | SECOND FLOOR

LAS VEGAS, NEVADA 89101
TEL. 702.384-5563 | FAX. 702.974-0623

O o0 N N W b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

OPPOSITION TO DEFENDANT’S MOTION FOR PERMISSION
TO FILE OTHER MOTIONS
(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION IN LIMINE
FOR ORDER PROHIBITING PROSECUTION
MISCONDUCT IN ARGUMENT

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION IN LIMINE
TO PRECLUDE THE INTRODUCTION OF VICTIM
IMPACT EVIDENCE

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION IN LIMINE
TO PROHIBIT ANY REFERENCES TO THE FIRST PHASE
AS THE “GUILTY PHASE”

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION TO ALLOW
THE DEFENSE TO ARGUE LAST AT THE PENALTY
PHASE

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION TO APPLY
HEIGHTENED STANDARD OF REVIEW AND CARE
IN THIS CASE BECAUSE THE STATE IS SEEKING
THE DEATH PENALTY

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION TO
AUTHENTICATE AND FEDERALIZE ALL MOTIONS
OBJECTIONS REQUESTS AND OTHER APPLICATIONS
AND ISSUES RAISED IN THE PROCEEDINGS IN THE
ABOVE ENTITLED CASE

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION TO BIFURCATE
PENALTY PHASE
(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION TO DISMISS
STATE’S NOTICE OF INTENT TO SEEK DEATH PENALTY
BECAUSE NEVADA’S DEATH PENALTY STATUTE IS
UNCONSTITUTIONAL

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION TO EXCLUDE
AUTOPSY PHOTOGRAPHS
(FILED 1206/1999)

OPPOSITION TO DEFENDANT’S MOTION TO PRECLUDE
EVIDENCE OF ALLEGED CO-CONSPIRATORS
STATEMENTS

(FILED 12/06/1999)

1356-1358

1397-1399

1400-1402

1392-1393

1386-1388

1370-1373

1394-1396

1359-1361

1403-1408

1377-1379

1374-1376
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10

17

OPPOSITION TO DEFENDANT’S MOTION TO PROHIBIT
THE USE OF PEREMPTORY CHALLENGES TO EXCLUDE
JURORS WHO EXPRESS CONCERNS ABOUT CAPITAL
PUNISHMENT

(FILED 12/06/1999)

OPPOSITION TO DEFENDANT’S MOTION TO REQUIRE
PROSECUTOR TO STATE REASONS FOR EXERCISING
PEREMPTORY CHALLENGES

(FILED 12/06/1999)

OPPOSITION TO MOTION IN LIMINE TO PERMIT THE
STATE TO PRESENT “THE COMPLETE STORY OF THE
CRIME”

(FILED 07/02/1999)

OPPOSITION TO MOTION INN LIMINE TO PRECLUDE
EVIDENCE OF OTHER GUNS, WEAPONS AND
AMMUNITION NOT USED IN THE CRIME

(FILED 11/04/1999)

OPPOSITION TO MOTION TO CONTINUE TRIAL
(FILED 12/16/1999)

ORDER
(FILED 12/02/1999)

ORDER
(FILED 06/22/2000)

ORDER

(FILED 07/20/2000)

ORDER APPOINTING COUNSEL FOR MATERIAL
WITNESS CHARLA SEVERS

(FILED 12/02/1998)

ORDER DENYING DEFENDANT’S MOTION TO SET
BAIL
(FILED 10/20/1998)

ORDER FOR CONTACT VISIT
(FILED 06/12/2000)

ORDER FOR CONTACT VISIT
(FILED 07/20/2000)

ORDER FOR PRODUCTION OF INMATE MELVIN
ROYAL
(FILED 05/19/2000)

ORDER FOR PRODUCTION OF INMATE SIKIA SMITH
(FILED 05/08/2000)

ORDER FOR PRODUCTION OF INMATE TERRELL
YOUNG
(FILED 05/12/2000)

1389-1391

1415-1417

524-528

791-800

1434-14440

1338-1339

3568

4169-4170

1337

378-379

2601-2602

4173-4174

1801-1802

1743-1744

1751-1752
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19

ORDER FOR RELEASE OF EVIDENCE
(FILED 10/05/2000)

ORDER TO STAY OF EXECUTION
(10/26/2000)

ORDER FOR TRANSCRIPT
(FILED 09/09/1999)

ORDER FOR TRANSCRIPTS
(FILED 06/16/1999)

ORDER GRANTING PERMISSION OF MEDIA ENTRY
(FILED 09/15/1998)

ORDER GRANTING PERMISSION OF MEDIA ENTRY
(FILED 09/15/1998)

ORDER GRANTING PERMISSION OF MEDIA ENTRY
(FILED 09/28/1998)

ORDER GRANTING PERMISSION OF MEDIA ENTRY
(FILED 01/13/2000)

ORDER OF EXECUTION
(FILED 10/03/2000)

ORDER REQUIRING MATERIAL WITNESS TO POST
BAIL OR BE COMMITTED TO CUSTODY
(FILED 04/30/1999)

ORDER TO PRODUCE JUVENILE RECORDS
(FILED 05/31/2000)

ORDER TO TRANSPORT

(FILED 03/16/1999)

ORDER TO TRANSPORT
(FILED 03/25/1999)

ORDER TO TRANSPORT
(FILED 07/27/1999)

ORDER TO TRANSPORT
(FILED 08/31/1999)

ORDER TO TRANSPORT
(FILED 10/18/1999)

PAGE VERIFICATION SHEET
(FILED 06/22/2000)

RECEIPT OF COPY
(FILED 03/29/1999)

RECEIPT OF COPY
(06/16/1999)

4630

4646

575-576

486-487

275

277

293

1610-1611

4627

423-424

1805-1806
392-393

400-401

549-550

567-568

708-709

3569

402

485
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RECEIPT OF COPY
(FILED 06/29/1999)

RECEIPT OF COPY
(FILED 06/29/1999)

RECEIPT OF COPY
(FILED 0629/1999)

RECEIPT OF COPY
(FILED 07/02/1999)

RECEIPT OF COPY
(FILED 07/28/1999)

RECEIPT OF COPY
(FILED 09/01/1999)

RECEIPT OF COPY
(FILED 10/18/1999)

RECEIPT OF COPY
(FILED 10/18/1999)

RECEIPT OF COPY
(FILED 10/19/1999)

RECEIPT OF COPY
(FILED 10/19/1999)

RECEIPT OF COPY
(FILED 10/19/1999)

RECEIPT OF COPY
(FILED 10/19/1999)

RECEIPT OF COPY
(FILED 10/19/1999)

RECEIPT OF COPY
(FILED 10/27/1999)

RECEIPT OF COPY
(FILED 11/30/1999)

RECEIPT OF COPY
(FILED 12/06/1999)

RECEIPT OF COPY
(FILED 01/11/2000)
RECEIPT OF COPY
(FILED 01/12/2000)

RECEIPT OF COPY
(FILED 03/31/2000)

521

522

523

529

551

569

710

711

757

758

759

760

761

781

1311-1313

1418-1420

1501

1502

1692
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14

15

17

17

17

19

19

40

41

41

42

42

37

42

42

RECEIPT OF COPY
(FILED 04/27/2000)

RECEIPT OF COPY
(FILED 06/14/2000)

RECEIPT OF COPY
(FILED 06/23/2000)

RECEIPT OF COPY
(FILED 07/10/2000)

RECEIPT OF COPY
(FILED 07/20/2000)

RECEIPT OF COPY
(FILED 07/20/2000)

RECEIPT OF COPY
(FILED 09/06/2000)

RECEIPT OF EXHIBITS
(FILED 10/18/2000)

RECORDER'’S TRANSCRIPT OF EVIDENTIARY
HEARING
(FILED 04/11/2013)

RECORDER'’S TRANSCRIPT OF EVIDENTIARY
HEARING
(FILED 04/11/2013)

RECORDER'’S TRANSCRIPT OF EVIDENTIARY
HEARING
(FILED 04/11/2013)

RECORDER’S TRANSCRIPT OF HEARING
EVIDENTIARY HEARING
(FILED 09/18/2013)

RECORDER’S TRANSCRIPT OF HEARING STATUS
CHECK
(FILED 01/15/2014)

RECORDER’S TRANSCRIPT OF PROCEEDINGS
DEFENDANT’S MOTION TO PLACE ON CALENDAR TO
RESCHEDULE EVIDENTIARY HEARING

(FILED 10/29/2012)

RECORDER’S TRANSCRIPT OF PROCEEDINGS
DEFENDANT’S MOTION TO PLACE ON CALENDAR
TO RESCHEDULE EVIDENTIARY HEARING

(FILED 04/29/2013)

RECORDER’S TRANSCRIPT OF PROCEEDINGS
EVIDENTIARY HEARING
(FILED 06/26/2013)

1735

3248

3598

4101

4171

4172

4600

4645

7972-8075

8076-8179

8180-8183

8207-8209

8205-8206

7782-7785

8281-8284

8210-8280
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37

37

37

37

17

36

15

19

35

RECORDER’S TRANSCRIPT OF PROCEEDINGS STATUS
CHECK: EVIDENTIARY HEARING
(FILED 10/01/2012)

RECORDER’S TRANSCRIPT OF PROCEEDINGS STATUS
CHECK: EVIDENTIARY HEARING
(FILED 07/12/2012)

RECORDER’S TRANSCRIPT OF PROCEEDINGS STATUS
CHECK: EVIDENTIARY HEARING PETITION FOR WRIT
OF HABEAS CORPUS

(FILED 03/21/2012)

REPLY BRIEF ON MR. JOHNSON’S INITIAL TRIAL
ISSUES
(FILED 08/22/2011)

REPLY TO OPPOSITION TO MOTION IN LIMINE
TO PRECLUDE EVIDENCE OF OTHER GUNS,
WEAPONS AND AMMUNITION NOT USED IN THE
CRIME

(FILED 11/15/1999)

REPLY TO RESPONSE TO MOTION FOR NEW TRIAL
(FILED 07/10/2000)

REPLY TO THE STATE’S RESPONSE TO DEFENDANT’S
PETITION FOR WRIT OF HABEAS CORPUS

POST-CONVICTION, DEFENDANT’S SUPPLEMENTAL BRIEF,

AND SECOND SUPPLEMENTAL BRIEF IN SUPPORT OF
DEFENDANT’S WRIT OF HABEAS CORPUS POST
CONVICTION

(FILED 06/01/2011)

REPLY TO STATE’S OPPOSITION REGARDING THREE
JUDGE PANEL
(FILED 07/18/2000)

REPLY TO STATE’S OPPOSITION TO MOTION TO
SUPPRESS
(FILED 02/16/2000)

REPLY TO STATE’S RESPONSE TO MOTION TI SET
ASIDE DEATH SENTENCE OR IN THE ALTERNATIVE
MOTION TO SETTLE RECORD

(FILED 10/02/2000)

REPLY TO STATE’S SUPPLEMENTAL OPPOSITION TO
MOTION TO SUPPRESS
(FILED 03/30/2000)

REPLY TO THE STATE’S RESPONSE TO DEFENDANT’S
PETITION FOR WRIT OF HABEAS CORPUS
(POST-CONVICTION), DEFENDANT’S SUPPLEMENTAL
BRIEF, AND SECOND SUPPLEMENTAL BRIEF IN SUPPORT
OF DEFENDANT’S WRIT OF HABEAS CORPUS

POST CONVICTION

(FILED 06/01/2011)

7786-7788

7789-7793

7794-7797

7709-7781

950-955

4096-4100

7672-7706

4153-4159

1632-1651

4615-4618

1683-1691

7579-7613
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REPORTER’S TRANSCRIPT OF SEPTEMBER 1,1998
PROCEEDINGS
(FILED 09/14/1998)

REPORTER’S TRANSCRIPT OF SEPTEMBER 2,1998
RE: GRAND JURY INDICTMENTS RETURNED IN
OPEN COURT

(FILED 10/06/1998)

REPORTER’S TRANSCRIPT OF SEPTEMBER §,1998
ARRAIGNMENT
(FILED 09/14/1998)

REPORTER’S TRANSCRIPT OF SEPTEMBER 15,1998
SUPERSEDING INDICTMENT
(FILED 10/20/1998

REPORTER’S TRANSCRIPT OF PROCEEDINGS OF
APRIL 12, 1999 PROCEEDINGS
(FILED 05/03/1999)

REPORTER’S TRANSCRIPT OF APRIL 15, 1999
DEFENDANT’S PRO PER MOTION TO DISMISS
COUNSEL AND APPOINTMENT OF ALTERNATE
COUNSEL (FILED AND UNDER SEALED)

(FILED 04/22/1999)

REPORTER’S TRANSCRIPT OF JUNE 8, 1999
PROCEEDINGS
(FILED 06/17/1999)

REPORTER’S TRANSCRIPT OF JUNE 29, 1999
PROCEEDINGS
(FILED 07/15/1999)

REPORTER’S TRANSCRIPT OF JULY 8, 1999
PROCEEDINGS
(FILED 07/15/1999)

REPORTER’S TRANSCRIPT OF JULY 13, 1999
PROCEEDINGS
(FILED 07/15/1999)

REPORTER’S TRANSCRIPT OF AUGUST 10, 1999
STATE’S MOTION TO PERMIT DNA TESTING
(FILED 08/31/1999)

REPORTER’S TRANSCRIPT OF SEPTEMBER 2, 1999
STATE’S MOTION TO PERMIT DNA TESTING
(FILED 10/01/1999)

REPORTER’S TRANSCRIPT OF SEPTEMBER 30, 1999
STATE’S REQUEST FOR MATERIAL L WITNESS
CHARLA SEVERS

(FILED 10/01/1999)

11-267

299-301

268-270

309-377

425-428

409-418

491-492

541-548

530-537

538-540

565-566

647-649

645-646
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REPORTER’S TRANSCRIPT OF OCTOBER 11, 1999
STATE’S MOTION TO VIDEOTAPE THE DEPOSITION
OF CHARLA SEVERS

(FILED 10/18/1999)

REPORTER’S TRANSCRIPT OF OCTOBER 14, 1999
STATE’S MOTION TO VIDEOTAPE THE DEPOSITION
OF CHARLA SEVERS

(FILED 10/18/1999)

REPORTER’S TRANSCRIPT OF OCTOBER 21, 1999
STATUS CHECK: FILING OF ALL MOTIONS
(FILED 11/09/1999)

REPORTER’S TRANSCRIPT OF OCTOBER 26, 1999
VIDEO DEPOSITION OF CHARLA SEVERS

(FILED UNDER SEAL)

(FILED 11/09/1999)

REPORTER’S TRANSCRIPT OF OCTOBER 28, 1999
DECISION: WITNESS RELEASE
(FILED 11/09/1999)

REPORTER’S TRANSCRIPT OF NOVEMBER 8, 1999
PROCEEDINGS
(FILED 11/09/1999)

REPORTER’S TRANSCRIPT OF NOVEMBER 18, 1999
DEFENDANT’S MOTIONS
(FILED 12/06/1999)

REPORTER’S TRANSCRIPT OF DECEMBER 16, 1999
AT REQUEST OF COURT RE: MOTIONS
(FILED 12/20/1999)

REPORTER’S TRANSCRIPT OF DECEMBER 20, 1999
AT REQUEST OF COURT
(FILED 12/29/1999)

REPORTER’S TRANSCRIPT OF JANUARY 6, 2000
RE: DEFENDANT’S MOTIONS
(FILED 01/13/2000)

REPORTER’S TRANSCRIPT OF JANUARY 18, 2000
PROCEEDINGS
(FILED 01/25/2000)

REPORTER’S TRANSCRIPT OF FEBRUARY 17, 2000
PROCEEDINGS
(FILED 03/06/2000)

REPORTER’S TRANSCRIPT OF MARCH 2, 2000
PROCEEDINGS
(FILED 03/16/2000)

REPORTER’S TRANSCRIPT OF APRIL 24, 2000
PROCEEDINGS
(FILED 05/09/2000)

712-716

717-726

821-829

839-949

830-831

832-834

1347-1355

1452-1453

1459-1491

1503-1609

1623-1624

1654-1656

1668-1682

1745-1747
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15

14

14

15
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REPORTER’S TRANSCRIPT OF MAY 8, 2000
PROCEEDINGS
(05/09/2000)

REPORTER’S TRANSCRIPT OF MAY 18, 2000
PROCEEDINGS
(FILED 05/30/2000)

REPORTER’S TRANSCRIPT OF MAY 23, 2000
PROCEEDINGS
(FILED 06/01/2000)

REPORTER’S TRANSCRIPT OF JUNE 1, 2000
PROCEEDINGS
(FILED 06/02/2000)

REPORTER’S TRANSCRIPT OF JUNE 5, 20000
(JURY TRIAL-DAY-1- VOLUME 1
(FILED 06/12/2000)

REPORTER’S TRANSCRIPT OF JUNE 6, 2000
JURY TRIAL- DAY 2- VOLUME II
(FILED 06/07/2000)

REPORTER’S TRANSCRIPT OF JUNE 7, 2000
JURY TRIAL-DAY 3- VOLUME III
(FILED 06/08/2000)

REPORTER’S TRANSCRIPT OF JUNE 8, 2000
JURY TRIAL- DAY 4- VOLUME IV
(FILED 06/12/2000)

REPORTER’S TRANSCRIPT OF JUNE 9, 2000
JURY TRIAL (VERDICT)- DAY 5- VOLUME V
(FILED 06/12/2000)

REPORTER’S TRANSCRIPT OF JUNE 13, 2000
JURY TRIAL PENALTY PHASE- DAY 1 VOL. 1
(FILED 06/14/2000)

REPORTER’S TRANSCRIPT OF JUNE 13, 2000
JURY TRIAL PENALTY PHASE- DAY 1 VOL. I
(FILED 06/14/2000)

REPORTER’S TRANSCRIPT OF JUNE 14, 2000

JURY TRIAL PENALTY PHASE- DAY 2 VOL. III

(FILED 07/06/2000)

REPORTER’S TRANSCRIPT OF JUNE 16, 2000
JURY TRIAL PENALTY PHASE DAY 3 VOL. IV
(FILED 07/06/2000)

REPORTER’S TRANSCRIPT OF JUNE 20, 2000
STATUS CHECK: THREE JUDGE PANEL
(FILED 06/21/2000)

1748-1750

1803-1804

1807-1812

1813-1821

2603-2981

1824-2130

2132-2528

2982-3238

3239-3247

3249-3377

3378-3537

3617-3927

3928-4018

3560-3567
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17

18
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19

19

20

20

21

21

21 & 22

22

23

23

REPORTER’S TRANSCRIPT OF JULY 13, 2000
DEFENDANT’S MOTION FOR A NEW TRIAL
(FILED 07/21/2000)

REPORTER’S TRANSCRIPT OF JULY 20, 2000
PROCEEDINGS
(FILED 07/21/2000

REPORTER’S TRANSCRIPT OF JULY 24, 2000
THREE JUDGE PANEL- PENALTY PHASE- DAY 1
(FILED 07/25/2000)

REPORTER’S TRANSCRIPT OF JULY 16, 2000
THREE JUDGE PANEL- PENALTY PHASE- DAY 2
VOL. II

(FILED 07/28/2000)

REPORTER’S TRANSCRIPT OF SEPTEMBER 7, 2000
PROCEEDINGS
(FILED 09/29/2000)

REPORTER’S TRANSCRIPT OF OCTOBER 3, 2000
SENTENCING
(FILED 10/13/2000)

REPORTER’S TRANSCRIPT OF APRIL 19, 2005
TRIAL BY JURY- VOLUME I- A.M.
(FILED (04/20/2005)

REPORTER’S TRANSCRIPT OF APRIL 19, 2005
TRIAL BY JURY- VOLUME I- P.M.
(FILED 04/20/2005)

REPORTER’S TRANSCRIPT OF APRIL 20, 2005
TRIAL BY JURY- VOLUME I-A.M.
(FILED 04/21/2005)

REPORTER’S TRANSCRIPT OF APRIL 20, 2005
TRIAL BY JURY- VOLUME II- P.M.
(FILED 04/21/2005)

REPORTER’S TRANSCRIPT OF APRIL 21,2005
TRIAL BY JURY- VOLUME III-P.M.
(FILED 04/22/2005)

REPORTER’S TRANSCRIPT OF APRIL 21, 200
PENALTY PHASE- VOLUME IV- P.M.
(FILED 04/22/2005)

REPORTER’S TRANSCRIPT OF APRIL 22, 2005
TRIAL BY JURY- VOLUME IV- P.M.
(FILED 04/25/2005)

REPORTER’S TRANSCRIPT OF APRIL 22, 2005
PENALTY PHASE- VOLUME IV- B
(FILED 04/25/2005

4175-4179

4180-4190

4191-4428

4445-4584

4612-4614

4636-4644

4654-4679

4680-4837

4838-4862

4864-4943

4947-5271

5273-5339

5340-5455

5457-5483
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25

25
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26

26

26 & 27

27 & 28

30

29

29

30

30

REPORTER’S TRANSCRIPT OF APRIL 25, 2005
TRIAL BY JURY- VOLUME V- P.M.
(FILED 04/26/2005)

REPORTER’S TRANSCRIPT OF APRIL 25,2005
PENALTY PHASE- VOLUME V-A
(FILED 04/26/2005)

REPORTER’S TRANSCRIPT OF APRIL 26, 2005
TRIAL BY JURY- VOLUME VI- P.M.
(FILED 04/27/2005)

REPORTER’S TRANSCRIPT OF APRIL 26,2005
PENALTY PHASE- VOLUME VI-A
(FILED 04/26/2005)

REPORTER’S TRANSCRIPT OF APRIL 27,2005
TRIAL BY JURY- VOLUME VII-P.M.
(FILED 04/28/2005)

SPECIAL VERDICT

REPORTER’S TRANSCRIPT OF APRIL 27, 2005
PENALTY PHASE - VOLUME VII- A.M.
(FILED 04/28/2005)

REPORTER’S TRANSCRIPT OF APRIL 28, 2005
PENALTY PHASE - VOLUME VIII-C
(04/29/2005)

REPORTER’S TRANSCRIPT OF APRIL 29, 2005
TRIAL BY JURY- VOLUME IX
(FILED 05/02/2005)

REPORTER’S TRANSCRIPT OF MAY 2, 2005
TRIAL BY JURY- VOLUME X
(FILED 05/03/2005)

REPORTER’S TRANSCRIPT OF MAY 2, 2005
TRIAL BY JURY (EXHIBITS)- VOLUME X
(FILED 05/06/2005)

REPORTER’S TRANSCRIPT OF MAY 3, 2005
TRIAL BY JURY- VOLUME XI
(FILED 05/04/2005

REPORTER’S TRANSCRIPT OF MAY 4, 2005
TRIAL BY JURY- VOLUME XII
(FILED 05/05/2005)

REPORTER’S AMENDED TRANSCRIPT OF

MAY 4, 2005 TRIAL BY JURY (DELIBERATIONS)
VOLUME XII

(FILED 05/06/2005

REPORTER’S TRANSCRIPT OF MAY 5, 2005
TRIAL BY JURY- VOLUME XIII
(FILED 05/06/2005)

5484-5606

5607-5646

5649-5850

5950-6070

5854-5949
6149-6151

6071-6147

6181-6246

6249-6495

6497-6772

7104-7107

6776-6972

6974-7087

7109-7112

7113-7124
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19

19

19

19

19

19

19

19

17

RESPONDENT’S ANSWERING BRIEF
(FILED 04/05/2006)

REQUEST FOR ATTENDANCE OF OUT-OF-STATE
WITNESS CHARLA CHENIQUA SEVERS AKA
KASHAWN HIVES

(FILED 09/21/1999)

SEALED ORDER FOR RLEASE TO HOUSE ARREST
OF MATERIAL WITNESS CHARLA SEVERS
(FILED 10/29/1999)

SECOND SUPPLEMENTAL BRIEF IN SUPPORT
OF DEFENDANT’S WRIT OF HABEAS CORPUS
(FILED 07/14/2010)

SPECIAL VERDICT (COUNT XI)
(FILED 07/26/2000)

SPECIAL VERDICT (COUNT XI)
(FILED 07/26/2000)

SPECIAL VERDICT (COUNT XII)
(FILED 07/26/2000)

SPECIAL VERDICT (COUNT XII)
(FILED 07/26/2000)

SPECIAL VERDICT (COUNT XIII)
(FILED 07/26/2000)

SPECIAL VERDICT (COUNT XIII)
(FILED 07/26/2000)

SPECIAL VERDICT (COUNT XII)
(FILED 07/26/2000)

SPECIAL VERDICT (COUNT XIV)
(FILED 07/26/2000)

STATE’S MOTION IN LIMINE TO PERMIT THE STATE

TO PRESENT “ THE COMPLETE STORY OF THE CRIME”

(FILED 06/14/1999)

STATE’S OPPOSITION FOR IMPOSITION OF LIFE
WITHOUT AND OPPOSITION TO EMPANEL JURY
AND/OR DISCLOSURE OF EVIDENCE MATERIAL TO
CONSTITUTIONALITY OF THE THREE JUDGE PANEL
PROCEDURE

(FILED 07/17/2000)

STATE’S OPPOSITION TO DEFENDANT’S MOTION
FOR CHANGE OF VENUE
(FILED 12/07/1999)

STATE’S OPPOSITION TO DEFENDANT’S MOTION IN
LIMINE REGARDING CO-DEFENDANT’S SENTENCES
(FILED 12/06/1999)

7226-7253

607-621

782

7373-7429

4433-4434

4439

4435

4440-4441

4436

4442-4443

4437-4438

4444

467-480

4132-4148

1421-1424

1412-1414
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34

19

15

STATE’S OPPOSITION TO DEFENDANT’S MOTION
TO COMPEL THE PRODUCTION OF ANY AND ALL
STATEMENTS OF THE DEFENDANT

(FILED 11/04/1999)

STATE’S OPPOSITION TO DEFENDANT’S MOTION TO
REVEAL THE IDENTITY OF THE INFORMANTS AND
REVEAL ANY DEALS PROMISES OR INDUCEMENTS
(FILED 11/04/1999)

STATE’S OPPOSITION TO DEFENDANT’S MOTION
TO SET BAIL
(FILED 10/07/1998)

STATE’S OPPOSITION TO DEFENDANT’S PRO PER
MOTION TO WITHDRAW COUNSEL AND APPOINT
OUTSIDE COUNSEL

(FILED 02/19/1999)

STATE’S OPPOSITION TO MOTION TO SUPPRESS
EVIDENCE ILLEGALLY SEIZED

(FILED 01/21/2000)

STATE’S RESPONSE TO DEFENDANT’S MOTION

TO COMPEL DISCLOSURE OF EXISTENCE AND
SUBSTANCE OF EXPECTATIONS, OR ACTUAL
RECEIPT OF BENEFITS OR PREFERENTIAL
TREATMENT FOR COOPERATION WITH PROSECUTION
(FILED 11/04/1999)

STATE’S RESPONSE TO DEFENDANT’S PETITION FOR
WRIT OF HABEAS CORPUS (POST-CONVICTION)

AND DEFENDANT’S SUPPLEMENTAL BRIEF AND SECOND

SUPPLEMENTAL BRIEF IN SUPPORT OF DEFENDANT’S
WRIT OF HABEAS CORPUS (POST-CONVICTION)
ON 04/13/2011

STATE’S RESPONSE TO DEFENDANT’S MOTION

TO SET ASIDE SENTENCE OR IN THE ALTERNATIVE
MOTION TO SETTLE RECORD

(FILED 09/15/2000)

STATE’S RESPONSE TO DEFENDANT’S OPPOSITION
TO STATE’S MOTION TO VIDEOTAPE THE DEPOSITION
OF CHARLA SEVERS

STATE’S RESPONSE TO MOTION FOR NEW TRIAL
(FILED 06/30/2000)

STIPULATION AND ORDER
(FILED 06/08/1999)

STIPULATION AND ORDER
(FILED 06/17/1999)

STIPULATION AND ORDER
(FILED 10/14/1999)

787-790

816-820

302-308

385-387

1612-1622

801-815

7436-7530

4601-4611

762-768

3603-3616

457-459

488-490

695-698
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32

39

38

38

STIPULATION AND ORDER
(FILED 12/22/1999)

STIPULATION AND ORDER
(FILED 04/10/2000)

STIPULATION AND ORDER
(FILED 05/19/2000)

SUPERSEDING INDICTMENT
(FILED 09/16/1998)

SUPPLEMENTAL BRIEF IN SUPPORT OF
DEFENDANT’S WRIT OF HABEAS CORPUS
(FILED 10/12/2009)

SUPPLEMENTAL EXHIBITS
(FILED 04/05/2013)

SUPPLEMENTAL MOTION TO VIDEOTAPE
DEPOSITION OF CHARLA SEVERS
(FILED 10/18/1999)

SUPPLEMENTAL NOTICE OF EXPERT WITNESSES
(FILED 05/17/2000)

SUPPLEMENTAL NOTICE OF INTENT TO SEEK
DEATH PENALTY PURSUANT TO AMENDED
SUPREME COURT RULE 250

(FILED 02/26/1999)

SUPPLEMENTAL OPPOSITION TO DEFENDANT’S
MOTION IN LIMINE TO PRECLUDE EVIDENCE OF
OTHER GUNS, WEAPONS AND AMMUNITION NOT
USED IN THE CRIME

(FILED 12/02/1999)

SUPPLEMENTAL OPPOSITION TO DEFENDANT’S
MOTION IN LIMINE TO PRECLUDE EVIDENCE OF
OTHER GUNS, WEAPONS AND AMMUNITION NOT
USED IN THE CRIME

(FILED 05/02/2000)

SUPPLEMENTAL POINTS AND AUTHORITIES IN
OPPOSITION TO MOTION TO SUPPRESS
(FILED 03/16/2000)

TRANSCRIPT OF PROCEEDINGS STATUS CHECK:
EVIDENTIARY HEARING AND PETITION FOR WRIT
OF HABEAS CORPUS

(FILED 01/19/2012)

TRANSCRIPT OF PROCEEDINGS STATUS CHECK:
EVIDENTIARY HEARING AND PETITION FOR WRIT
OF HABEAS CORPUS

(FILED 1/01/2012)

1454-1456

1712-1714

1798-1800

278-291

7308-7372

7880-7971

705-707

1766-1797

388-391

1314-1336

1736-1742

1657-1667

7798-7804

7805-7807
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38

35

35

36

36

36

36

33

33

35

TRANSCRIPT OF PROCEEDINGS ARGUMENT: PETITION
FOR WRIT OF HABEAS CORPUS ALL ISSUES RAISED IN
THE PETITION AND SUPPLEMENT

(FILED 12/07/2011)

TRANSCRIPT OF PROCEEDINGS DEFENDANT’S MOTION
TO PLACE ON CALENDAR TO EXTEND THE TIME TO FILE
A REPLY BRIEF IN SUPPORT OF DEFENDANT’S WRIT OF
HABEAS CORPUS

(FILED 04/12/2011)

TRANSCRIPT OF PROCEEDINGS: HEARING
(FILED 10/20/2010)

TRANSCRIPT OF PROCEEDINGS DECISION:
PROCEDURAL BAR AND ARGUMENT: PETITION FOR
WRIT OF HABEAS CORPUS

(FILED 07/21/2011)

TRANSCRIPT OF PROCEEDINGS DEFENDANT’S MOTION
TO PLACE ON CALENDAR TO EXTEND THE TIME TO FILE
REPLY BRIEF IN SUPPORT OF DEFENDANT’S WRIT OF
HABEAS CORPUS/HEARING AND ARGUMENT:
DEFENDANT’S PETITION FOR WRIT OF HABEAS CORPUS
(FILED 07/06/2011)

TRANSCRIPT OF PROCEEDINGS DEFENDANT’S
MOTION TO PLACE ON CALENDAR TO EXTEND THE
TIME TO FILE A REPLY BRIEF IN SUPPORT OF
DEFENDANT’S WRIT OF HABEAS CORPUS

(FILED 04/12/2011)

TRANSCRIPT OF PROCEEDINGS DEFENDANT’S MOTION
TO PLACE ON CALENDAR TO EXTEND THE TIME TO
FILE A REPLY BRIEF IN SUPPORT OF DEFENDANT’S
WRIT OF HABEAS CORPUS

(FILED 06/07/2011)

TRANSCRIPT OF PROCEEDINGS STATUS CHECK:
BRIEFING/FURTHER PROCEEDINGS
(FILED 06/22/2010)

TRANSCRIPT OF PROCEEDINGS DEFENDANT’S MOTION
TO PLACE ON CALENDAR TO EXTEND THE TIME

FOR THE FILING OF A SECOND SUPPLEMENTAL BRIEF

IN SUPPORT OF DEFENDANT’S WRIT OF HABEAS CORPUS
AND TO PERMIT AN INVESTIGATOR AND EXPERT

(FILED 10/20/2009)

TRANSCRIPT OF PROCEEDINGS DECISION:
PROCEDURAL BAR AND ARGUMENT: PETITION FOR
WRIT OF HABEAS CORPUS

(FILED 07/21/2011)

7808-7879

7614-7615

7616-7623

7624-7629

7630-7667

7707-7708

7668-7671

7430-7432

7433-7435

7531-7536
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35

35

10

19

19

19

19

19

TRANSCRIPT OF PROCEEDINGS DEFENDANT’S MOTION
TO PLACE ON CALENDAR TO EXTEND THE TIME TO FILE
REPLY BRIEF IN SUPPORT OF DEFENDANT’S WRIT OF
HABEAS CORPUS/HEARING AND ARGUMENT:
DEFENDANT’S PETITION FOR WRIT OF HABEAS CORPUS
(FILED 07/06/2011)

TRANSCRIPT OF PROCEEDINGS DEFENDANT’S
MOTION TO PLACE ON CALENDAR TO EXTEND THE TIME
TO FILE A REPLY BRIEF IN SUPPORT OF DEFENDANT’S
WRIT OF HABEAS CORPUS

(FILED 06/07/2011)

VERDICT
(FILED 06/09/2000)

VERDICT (COUNT XI)
(FILED 07/26/2000)

VERDICT (COUNT XII)
(FILED 07/26/2000)

VERDICT (COUNT XIII)
(FILED 07/26/2000)

VERDICT (COUNT XIV)
(FILED 07/26/2000)

WARRANT OF EXECUTION
(FILED 10/03/2000)

7537-7574

7575-7578

2595-2600

2595-2600

4429

4430

4432

4624
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CERTIFICATE OF SERVICE

I hereby certify and affirm that this document was filed electronically with the Nevada
Supreme Court on the 9" day of January, 2015. Electronic Service of the foregoing document
shall be made in accordance with the Master Service List as follows:

CATHERINE CORTEZ-MASTO
Nevada Attorney General

STEVE OWENS
Chief Deputy District Attorney

CHRISTOPHER R. ORAM, ESQ.

BY:

/s/ Jessie Vargas
An Employee of Christopher R. Oram, Esq.
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