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1 of Affirmance, p. 21). Based upon this language, this Court concluded that a 

2 reasonable attorney may have decided to forego presenting this evidence because 

3 it would have reinforced the State's contention that Johnson deserved a more 

4 significant sentence due to his role in the crimes (Order of Affirmance p. 21). 

5 J 	The rational of this Court's holding is in conflict with Wiggins v. Smith, 

6 539 U.S. 510, 526-27 (2003). In Wiggins, the United States Supreme Court 

7 granted a new penalty phase after determining that trial counsel failed to 

8 adequately investigate and present mitigating background information. 539 U.S. 

9 at 519. The United States Supreme Court found the Fourth Circuit's holding — 

10 that the failure to present mitigating background information was the result of a 

11 strategic decision, was flawed because the court's concern is not whether counsel 

12 should have presented a mitigation case, but whether the investigation supporting 

13 the decision not to introduce mitigation evidence was itself reasonable. Id. at 

14 518-19, 523. In analyzing the investigation conducted for Wiggins, the Court 

15 found the investigation fell short of professional standards. Id. at 524. The Court 

16 noted the record emphasized counsel's unreasonableness by suggesting that the 

17 failure to investigate resulted from inattention, and not reasoned strategic 

18 judgment. Id at 526. Dismissing the "strategic decision" argument invoked by the 

19 state courts and the government to justify counsel's failure to investigate, the 

20 Court found this type of justification to be mere post-hoc rationalizations, rather 

21 than an accurate description of what actually occurred. Id. 

22 	Here, this Court is making the same error in analysis found by the Wiggins 

23 Court. This Court's holding — that counsel may have decided to forego presenting 

24 the evidence concerning proportionality for tactical reasons, is premised on a 

25 post-hoc rationalization that is not evidenced in the record. Similarly as in 

26 Wiggins, the record in this case demonstrates that counsel's deficient 

27 investigation resulted from inattention and not reasoned strategic judgment. 

28 During the post-conviction evidentiary hearing before the district court, when 
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1 counsel was questioned about the failure to call the co-defendant's attorneys to 

2 introduce this vital mitigation information, counsel explained, "...I made a 

3 mistake. I thought that evidence was in. I neglected to even introduce the JOCs, 

4 which would have been admissible. It just was I made a mistake". (A.A. Vol. 42 

5 pp. 8224). Thus, the record is clear that this was not a strategic decision, rather a 

6 "mistake". Counsel's "mistake" in failing to conduct a proper investigation 

7 resulted in the jury not hearing this vital mitigation evidence. Wiggins specifically 

8 rejects the post-hoc justifications for counsel's inaction that this Court has 

9 adopted. Thus, rehearing is warranted as this Court failed to consider Wiggins, a 

10 decision which undermines this Court's holding. 

11 	13. THE COURT'S DECISION FAILS TO CONSIDER MORGAN 
V. ILLINOIS,  A HOLDING SUPPORTING THE FACT THAT 
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	 THE DISTRICT COURT'S DENIAL OF CHALLENGES FOR 
CAUSE RESULTED IN MR. JOHNSON RECEIVING AN 

13 	 IMPARTIAL JURY. 

14 	In the Order of Affirmance, this Court held Mr. Johnson was not entitled to 

15 relief because an appellate challenge to the trial court's denial of for-cause 

16 challenges to veniremembers who indicated they would automatically impose the 

17 death penalty would not have been successful because Johnson has not 

18 demonstrated the impaneled jurors were not impartial (Order of Affirmance p. 

19 12). This Court further held that appellate counsel was not ineffective for failing 

20 to litigate a claim based on unsettled questions of law; here, forcing the defendant 

21 to use a peremptory challenge to correct the court's error (Order of Affirmance p. 

22 12-13). 

23 	Rehearing is warranted as this Court's decision overlooked Morgan v. 

24 Illinois, 504 U.S. 716, 112 Sup. Ct. 2222, 119 L. Ed. 2d 492 (1992). The Court's 

25 decision construes Mr. Johnson's argument as counsel's failure to appeal the 

26 district court's denial of challenges for cause based upon unsettled law under 

27 United States v. Martinez-Salazar,  528 U.S. 304, 120 Sup. Ct. 774, 145 L. Ed. 2d. 

28 1792 (2000). However, it is clear that Mr. Johnson contended he was also entitled 
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I to relief under Morgan. In fact, trial counsel specifically cited to Morgan at the 

2 time of their objections, yet counsel failed to raise the issue on appeal (A.A. Vol. 

3 8p. 1826). The Morgan Court determined that any juror who would automatically 

4 vote for death is entitled to have a defendant challenge for cause that perspective 

5 juror. 505 U.S. 719, 729. The Court ultimately reversed "because the inadequacy 

6 of voir dire leads us to doubt that the petitioner was sentenced to death by a jury 

7 impaneled in compliance with the Fourteenth Amendment, his sentence cannot 

8 stand." 504 U.S. 719, 739. 

9 	Similarly here, the inadequacy of the district court in failing to grant the 

10 defense's challenges for cause should leave this Court in doubt whether or not 

11 Mr. Johnson was sentenced to death by a jury in compliance with the Fourteenth 

12 Amendment. In the instant case, Mr. Johnson's voir dire was unconstitutional 

13 because the judge systematically precluded the granting of defense counsel's 

14 challenges for cause, a blatant violation of Morgan. 

15 	 CONCLUSION 

16 	For the foregoing reasons, Mr. Johnson requests this Court grant his 

17 Petition for Rehearing and reverse his convictions and sentence. 

18 	DA 	IED this 21' day of November, 2017. 
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