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to Defendant’s Counter Motion for Summary Judgment. This Opposition is based on
the points and authorities enclosed herein, any and all exhibits attached hereto or
previously filed in this matter and any oral argument entertained by the Court at the
time of hearing on this matter.

L.
FACTS RELEVANT TO THE INSTANT COUNTER MOTION

As previously disclosed in Plaintiff’'s own Motion for Summary Judgment
which is currently pending before this Court at the time of this filing, Plaintiff
Humphries was approached, verbally harassed and ultimately savagely battered while
a guest of Defendant, present on the casino floor of New York-New York. During
discovery in this matter, Defendant’s corporate designee and security manager, Glenn
Nulle, summarized the attack in his deposition:

Q. All right. What are you -- what is your knowledge of the event
regarding my client, Carey Humphries, in April 10th, 2010?

A. My knowledge of the event. Ms. Humphries was walking through the
casino when she went over to address another patron, allegedly
complementing her. Some words were exch’mged I don't know exactly
what was exchanged Allegedly she spit in this guy's face, and he gave her
a beating.! (Emphasis added)

Both Plaintiffs were severely injured in the incident. This case is, and always
has been, a lawsuit related to the civil liability of Defendant based on their negligent
security. During the deposition of Mr. Nulle, the following relevant, under-oath
testimony was provided. Mr. Nulle testified that only one (1) security officer initially
responded to the attack and then simply stood back and watched Plaintitf Humphries

be attacked:

" Exhibit 4 of Plaintiff"s Motion for Summary Judgment, Deposition of Glenn Nulle, 17:14-22
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Q. And when you witnessed him standing back, did you also withess
Patron Humphries continue to get attacked?

A, Idid.

Q. Okay. And do you know approximately how many seconds went by
while he stood back and watched her get attacked?

A, I'recall 12 to 15 seconds.?

Mr. Nulle stated that he, as the representative of Defendant simply had no idea
how much security personnel would be needed to make the Detendant’s premises safe,
He said:

Q. Do you know how many security personnel are necessary for your
casino floor to ensure the premises are safe for patrons?

A.1don't have a number, no.3
Mr, Nulle went on to testify that the casino floor area was some 85,000 square
feet and that he had no idea how many patrons were within this massive area. He

further testified that there were only three (3) security personnel on the casino floor:

Q. Okay. And the onlﬁrpersonnel actually assigned to be within the
vicinity would be these three security personnel?

A. Correct. They would be on the immediate casino floor.*

As evidence of the foreseeability of the precise situation which occurred in this
case, Mr. Nulle testified that a fight occurs every couple days on the casino floor

location alone:

Q. And you've testified previously, sir, that it's foreseeable that fights can
occur on your casino floor, right, sir?

A. Uh-huh.
Q. And in fact I —-is that a yes?
A. Yes.

- Exhlbll 4 of Plaintiff"s Motion for Summary Judgment, Deposition of Glenn Nulle, 24:5:11
* Exhibit 4 of Plaintiff's Motion for Summary Judumun Deposition of Glenn Nulle, 29:15-18
* Exhibit 4 of Plaintiff’s Motion for Summary Judgment, Deposition of Glenn Nulle, 40:21-25
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Q. In fact, I've been provided multiple other fights that have occurred on
your casino floor during this litigation. Are you aware of that?

A. No.

Q. Could you to your understanding tell us how many fights have
occurred on the casino floor at New York-New York in 2010?

A.Tdon't have that number.

Q. Can you give us your best estimate? One a month?
A. T wish.

Q. Okay. Well, then can you please elaborate for us, sir?

A. T would say two to three a week.>

Finally, Defendant has admitted that the attack on Plaintiffs, or at least the
extent of the attack, could have been limited with adequate security:

Q. You would agree with me that if there was more security l:)ersonnel on

the floor, that the fight or at least the extent of the fight could have been

limited?

A, If there was more security officers in that area, yes.®

IT.
LEGAL ARGUMENT
1. Standard for Summary Judgment
Summary judgment is appropriate under NRCP 56 when the pleadings,
depositions, answers to interrogatories, admissions, and affidavits, if any, that are
properly before the court demonstrate that no genuine issue of material fact exists, and
the moving party is entitled to judgment as a matter of law. The substantive law

controls which factual disputes are material and will preclude summary judgment;

* Exhibit 4 of Plaintiff's Motion for Summary Judgment, Deposition of Glenn Nulle, 53:18-54:11
® Exhibit 4 of Plaintiff’s Motion for Summary Judgment, Deposition of Glenn Nulle, 57:2-6
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other factual disputes are irrelevant. A factual dispute is genuine when the evidence is
such that a rational trier of fact could return a verdict for the nonmoving party.”

In this case, as outlined below, the Defendant’s own statements and admissions
provide sufficient evidence such that Defendant’s Counter Motion must be denied.

there should be no disputed as to the facts outlined herein.

2 Argument in Response to Defendant’s Counter Motion:

As this Court is aware, many of the issues related to Defendant’s Counter Motion
for Summary Judgment were originally briefed and provided to this Court in Plaintiff’s
original Motion for Summary Judgment which is currently pending before this Court.
In order to not reiterate the Plaintiff's previously submitted authority and argument,
Plaintiff will limit this response to the issues raised in Defendant’s Counter Motion.

As outlined below, Defendant improperly applies the standard of civil liability of
innkeepers for injuries caused to a third party by a person who is not employee,
pursuant to NRS 651.015 and the holding in Estate of Smith ex rel. Smith v. Mahoney's

Silver Nugget, Inc.®

a. This Incident was Foreseeable:

Pursuant to NRS 651.015, an innkeeper is not civilly liable for the death or injury
of a patron or other person on the premises caused by another person who is not an
employee under the control or supervision of the owner or keeper unless:

(a) The wrongful act which caused the death or injury was foreseeable; and
(b) There is a preponderance of evidence that the owner or keeper did not

exercise due care for the safety of the patron or other person on the premises.

; Wood v. Safeway, Inc., 121 Nev., 724,121 P.3d 1026. 1031 (2005).
" 265 1P.3d 688, 691 (Nev., 2011).
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However, an Innkeeper fs civilly liable for the death or injury of a patron or
other person on the premises caused by another person who is not an employee under
the control or supervision of the owner or keeper if:

(@) The wrongful act which caused the death or injury was foreseeable; and

(b) The owner or keeper failed to take reasonable precautions against the
foreseeable wrongful act.

For purposes of the Innkeeper statute, as wrongtful act is not foreseeable unless:

(a) The owner or keeper failed to exercise due care for the safety of the patron
or other person on the premises; or

(b) Prior incidents of similar wrongful acts occurred on the premises and the
owner or keeper had notice or knowledge of those incidents.

The Nevada Supreme Court in Estate of Smith reviewed the Legislative History
related to NRS 651.015, which acknowledged that an innkeeper cannot guarantee the
safety of guests, but it must still engage in certain precautions.” The Court noted that the
Legislature wanted to give Judges “broad leeway” in evaluating foreseeability on a case-
by-case basis.’? Further, the legislature used the term “similar” for purposes associated
with its common usage, thus letting the judge determine if a particular wrongful act was
similar to another wrongful act.!! Moreover, the legislative history indicates that the
"due care" language in NRS 651.015(3)(a) was intended as authority for a judge to
consider other circumstances regarding the basic minimum precautions that are
reasonably expected of an innkeeper.

It should be clear to this Court that the Defendant is incorrect when it claims that
it did not owe Plaintiffs a duty as Ferrell’s acts were not similar to another wrongful act

and thus not foreseeable. Defendant essentially makes the leap that for a particular

Y 1d. at 692.
" 1d.
" 1.
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wrongful act to be “similar” it must be exactly identical to a prior wrongful act. While it
is understandable that Defendant would want this to be the standard, neither the
Nevada Supreme Court in the in the case of Estate of Smith, the Nevada Legislature, or
any other Court in any jurisdiction for that matter, has provided such a standard.

In Estate of Smith, the court distinguished the wrongful act, an individual fatally
shooting someone inside the casino, from prior fistfights and robberies, where no serious
injuries occurred and no weapons, and incidents that took place outside the casino.!2
Clearly, those acts were not “similar”, as commonly used, to the act at issue in Estate of
Smith.

Here however, we are not comparing gunshots to fistfights, just the same as we
are not comparing apples to oranges. In this instance, we are talking about a wrongful
act -- a fight between Defendant’s patrons - which was similar to the two or three fights
that occurred every week as stated by Defendant’s designee.  See Exhibit 4 of Plaintiff’s
Motion for Summary Judgment, Deposition of Glenn Nulle, 53:18-54:11. Despite
Defendant’s contention to the contrary, Plaintiffs need not show that every fact leading
up to and the brutal beating sustained by Plaintiffs in this matter were exactly the same
as a prior wrongful act. Here, it is clear that the precise type of incident which gave rise
to all of Plaintiff’s injuries occurred several times each week. Accordingly, Plaintiff has
established foreseeability and done so based on the under-oath testimony of Defendant’s
own corporate designee. As such, this evidence alone dictates that Defendant’s Counter

Motion must fail.

b. Defendant did not take Reasonable Precautions to ensure safety of guests:

Defendant’s claim that it took basic minimum precautions is insincere. Defendant

did not know how many people would be on its premises, nor did it evaluate how many

R Id. at 692-93,
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security personnel would be appropriate to have on staff to provide the minimum of
precaution to its patrons.!” Defendant chose to only keep three (3) security personnel on
the casino floor that night™ and the attack also took place close to a nightclub and a bar
area. Further, only one (1) security personnel responded to the altercation and he failed
to take any immediate action. He simply stood back and watched a Humphries, a
woman, receive a brutal beating from Ferrell, a man, for 12-15 seconds.'> Moreover,
Defendant’s designee admitted that the attack, or at least the extent of the attack, could
have been limited with additional security personnel.’® Also, Defendant’s designee
admitted that the Security SOP [Standard Operating Procedure] states” the role of
security is to respond to confrontations quickly, regain control of the situation and take
prudent action to ensure the safety of other guests, visitors and employees” and agreed
that description was accurate of their role.'” Accordingly, based on the foregoing,
Defendant did not take the basic minimum precautions necessary and, consequently,

their Counter Motion for Summary Judgment must fail.

i Ferrell’s Actions were not a Superseding/Intervening Cause as to cut off
Liability for Defendant’s Negligence.

Finally, Defendant’s argument that Ferrell’s act was a superseding, intervening
cause such that Defendant’s negligence was not the proximate cause of Plaintiffs’
injuries is a red herring and an attempt to confuse the issues. As the Nevada Supreme
Court has clearly held, “an intervening act will only be superseding and cut off liability
if it is unforeseeable.”'® In Bower v Harrah's Laughlin, Inc., a case for which I know this

Court is familiar and was ironically not cited by Defendant in its discussion of

"* Exhibit 4, Exhibit 4 of Plaintiff's Motion for Summary Judgment, Deposition of Glenn Nulle, 28:17-20: 29:15-18
" [ixhibil 4. Exhibit 4 of Plaintiff’s Motion for Summary Judgment, Deposition of Glenn Nulle, 40:21-25

" Exhibit 4, Exhibit 4 of Plaintiff’s Motion for Summary Judgment, Deposition of Glenn Nulle, 24:5-11

' Eixhibit 4, Exhibit 4 of Plaintif"s Motion for Summary Judgment, Deposition of Glenn Nulle, 57:2-6

" Exhibit 4, Exhibit 4 of Plaintiff's Motion for Summary Jud gment, Deposition of Glenn Nulle, 24:19-25

% Bower v. Harrah's Laughlin, Inc., 125 Nev. 470, 491-92 (Nev. 2009),

8
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intervening, superseding events, a biker brawl took place at the Harrah’s Laughlin
Casino.’ Two of the Plaintiffs, guests not involved in the brawl nor aware it had
occurred, brought suit for police officer’'s actions outside the casino.?. The Nevada
Supreme Court found that the subsequent actions of police officers were intervening
causes superseding Harrah's liability for negligence related to the biker brawl as their
actions were extraordinary and unforeseeable intentional torts.?? However, the Court
asserted that “Harrah’s negligence would cause harm such as patrons suffering injuries
in the brawl or having their stay disrupted by the brawl.”??

Here, Defendant’s negligence, in not making its premises reasonably safe for
invited guests, caused the injuries to Plaintiffs. The unreasonable injuries sustained by
the Plaintiff were foreseeable, as Defendant’s negligence in not maintaining enough
security and failing to reasonably respond to a physical altercation between a man and
woman allowed the actions of Ferrell to occur which caused Plaintiffs to suffer injuries.
Accordingly, pursuant to Bower, Ferrell’s actions were the proximate cause of Plaintiffs’

injuries and Defendant’s Counter Motion must fail.

m
m
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Y Id. at 475, 490493
1d. at 490-91.

" 1d. at 491-93,

2 Id. at 492.
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CONCLUSION

Based on the foregoing, Defendant’s Counter Motion for Summary Judgment is

without merit and must be DENIED.

Dated this 10th day of January, 2014.

HOFLAND & TOMSHECK

By:_/s/]. Tomsheck

Joshua Tomsheck Esq.

State Bar of Nevada No.: 009210
josht@hoflandlaw.com

228 South 4th Street, 15t Floor
Las Vegas, Nevada 89101
Telephone: (702) 895-6760
Facsimile: (702) 731-6910

DRUMMOND & NELSON
Craig W. Drummond, Esg.

cr alg@drummondflrm com
Nevada Bar No. 011109

228 South 4th Street, First Floor
Las Vegas, Nevada 89101
Phone: gOZ& 366-9966

Fax: ( 508-9440

Attorney for Plaintiff(s)

10

0268




S P

w

- - - -

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b) I hereby certity that I am an employee of HOFLAND &
TOMSHECK and that on the 10th day of January, 2014, service of a true and correct copy
of the foregoing OPPOSITION TO DEFENDANT NEW YORK-NEW YORK HOTEL
& CASINO’S COUNTER MOTION FOR SUMMARY JUDGMENT was made as
indicated below:

_X__ By First Class Mail, postage prepaid from Las Vegas, Nevada; or
By Facsimile to the numbers indicated on this certificate of service; or

By Personal Service as indicated.

To the following:

KRAVITZ, SCHNITZER & JOHNSON, CHTD.
Martin J. Kravitz, Esq.

Kristopher T. Zeppenfeld, Esq.

8985 S. Eastern Ave., Suite 200

Las Vegas, NV 89123

Attorneys for Defendant

New York-New York Hotel & Casino, LLC

By:_/¢/IT
An Employee of Hofland & Tomsheck
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KRAVITZ, SCHNITZER
Attormeys
8985 S. Eastern Ave., Suite 200

& JOHNSON, CHTD.
Las Vegas, Nevada 89123

Electronically Filed
01/22/2014 09:40:20 AM

| RPLY 2
MARTIN J. KRAVITZ, ESQ. Qi ) =

Nevada Bar No. 83

KRISTOPHER T. ZEPPENFELD, ESQ. CLERK OF THE COURT
Nevada Bar No. 12144

KRAVITZ, SCHNITZER & JOHNSON, CHTD.
8985 So. Eastern Avenue, Suite 200

Las Vegas, Nevada 89123

Telephone:  (702) 362-6666
Facsimile: (702) 362-2203
Attorneys for Defendant,

NEW YORK-NEW YORK HOTEL

& CASINO, LLC

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
CAREY HUMPHRIES, an individual, and Case No.: A-11-641181-C
LORENZO ROCHA, I1I, an individual, Dept. No.: XVII
Plaintiffs,

VS,

NEW YORK-NEW YORK HOTEL & WU QL4
CASINO, a Nevada Limited Liability - a;
Company, d/b/a NEW YORK-NEW YORK LI eatam:
HOTEL & CASINO, DOES I-V, and ROE
CORPORATIONS I-V, inclusive.

Defendants.

DEFENDANT’S REPLY IN SUPPORT OF ITS

COUNTER MOTION FOR SUMMARY JUDGMENT

COMES NOW, Defendant, NEW YORK-NEW YORK HOTEL & CASINO (“NYNY™),
by and through its counsel of record, the law firm of Kravitz, Schnitzer & Johnson, Chtd. and
hereby files its Reply in Support of Its Counter Motion for Summary Judgment.

I
"
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This Reply is based upon the points and authorities enclosed herein, any exhibits attached
hereto, and any oral arguments entertained by the Court at the time of hearing on this matter.

DATED this 2\¥_day of January, 2014.
KRAVITZ, SCHNITZER & JOHNSON, CHTD.

R
MARTIN J. KRAAITZ, ESQ.
Nevada Bar No. 83

KRISTOPHER T. ZEPPENFELD, ESQ.
Nevada Bar No. 12144

8985 So. Eastern Avenue, Suite 200
Las Vegas, Nevada 89123
Telephone:  (702) 362-6666
Facsimile: (702) 362-2203
Attorneys for Defendant,

NEW YORK-NEW YORK HOTEL
& CASINO, LLC

POINTS AND AUTHORITIES

L INTRODUCTION

This Honorable Court should deny Plaintiffs’ Opposition to Defendant New-York New
York Hotel’s (“NYNY”) Countermotion for Motion for Summary Judgment (“Opposition”) as it
continues to misinterpret and mischaracterize the legal authority goveming the foreseeability
analysis in a negligence matter. Plaintiffs’ ignore the evidence on the record demonstrating
NYNY fulfilled any and all security obligations as it relates to negligence liability. Plaintiffs
“factual basis™ supporting their Opposition is merely a string of conclusory statements premised
upon incomplete and inaccurate citations of deposition testimony that do not demonstrate NYNY
was negligent.
I1. ARGUMENT

Plaintiffs’ Opposition essentially asserts the same misplaced arguments contained in their
Motion for Summary Judgment relating to the duty element of a negligence claim. Plaintiffs

claim NYNY owed them a duty under NRS § 651.015 as the underlying incident involving

| Plaintiffs and Third-Party Eric Ferrell (“Ferrell”) was foreseeable. See Plaintiffs’ Opp. at p. 6. |

Page 2 of 6
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Moreover, Plaintiffs claim Estate of Smith supports their position that prior incidents of similar
acts have occurred on NYNY’s premises, imparting a duty upon NYNY.

Plaintiffs rely upon a single excerpt of deposition testimony from Glen Nulle (*Mr.
Nulle™) to support their claims. Specifically, Plaintiffs’ reference Mr. Nulle’s testimony that he
estimates two to three fights per week occurs on the premises. This testimony alone does not
satisfy the “prior similar acts” analysis. As set forth in NYNY’s Opposition and Countermotion
for Summary Judgment, Plaintiffs failed to produce specific details related to the alleged two to
three fights per week. Moreover, NYNY provided documentary evidence in the form of prior
incident reports demonstrating no prior similar acts had occurred on the premises. Plaintiffs’
Opposition contains contradictory premises in which they posit they “need not show every
fact...in this matter was exactly the same as a prior wrongful act.” Id. at p. 7. Plaintiffs then
claim “it is clear that the precise types of incident which gave rise to all of Plaintiffs’ injuries
occurred several times per week.” Id. Plaintiffs further claim they are refraining from comparing
apples to oranges. On the contrary, that is precisely what they are doing. Plaintiffs are equating
the underlying incident to the “two to three” fights per week without providing any analysis or
specific details of the “two to three fights” which would demonstrate they were similar.
Therefore, Plaintiffs have failed to satisfy the “prior similar acts” prong.

Next, Plaintiffs’ Opposition alleges NYNY failed to take responsible precautions to
ensure the safety of its guests. Again, it simply reiterates the previous argument set forth in
Plaintiffs’ original Motion. Specifically, Plaintiffs misrepresent the amount of security personnel
on the casino floor on the evening of the attack. Again, NYNY had three security personnel on
the immediate casino floor. However, 17-20 additional security officers were on duty that
evening, as well as multiple security managers, and two Metropolitan Police Department
Officers. See Def. Opp. and Countermotion at p. 7. Plaintiffs further allege the initial
responding Officer stood back and watched the physical altercation occur; however, as
previously addressed, this individual Officer was acting in accordance with the policies and
procedures in place at NYNY as well the proper observe and reporting standards in the industry.

Id. As such, Plaintiffs’ arguments mischaracterize the facts.

Page 3 of 6
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Plaintiffs also allege the attack could have been limited with additional security
personnel. However, this is not the standard in Nevada. It follows that extra security on any
premises would reasonably limit any potential attacks to persons on the premises. Nonetheless,
the legal standard requires basic minimum precautions, not “perfect” or “optimum” precautions.
NYNY has satisfied this requirement. Lastly, Plaintiffs’ Opposition alleges the actions by
Ferrell were not a superseding, intervening cause cutting off NYNY’s liability. Plaintiffs must
establish the acts or omissions of NYNY were the proximate cause of the injuries inflicted by
Ferrell to prevail on their claim for negligence. The acts committed by Ferrell were
unforeseeable and unanticipated. Moreover, Plaintiffs conveniently leave out the fact Plaintiff
Humphries’ initial criminal conduct of spitting or making a spitting-type gesture toward Ferrell
instigated the entire altercation. Notwithstanding, NYNY had no basis to anticipate Plaintiff
Humphries would act as she did, nor Ferrell would respond as he did. As such, NYNY was not

the proximate cause of Plaintiffs’ injuries.

V. CONCLUSION
Based upon the foregoing, it is clear this Honorable Court, and not a jury, must decide
whether NYNY owed a duty. As Ferrell’s retaliatory attack was sudden and unpredictable,

NYNY did not owe the Plaintiff a duty. Specifically, no duty exists because no prior similar acts

had ever occurred, and NYNY had implemented the basic minimum requirements by properly
staffing security and responding to the incident in a timely fashion. Not only did NYNY not owe
Plaintiff a duty, but NYNY could not have been the proximate cause of Plaintiff’s injuries
because the criminal act of Ferrell is a superseding, intervening act which cuts off any potential
I

I

I

W

1
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liability. Therefore, Plaintiffs’ Motion for Summary Judgment fails, and NYNY respectfully

requests that this Honorable Court grant its Countermotion Motion for Summary Judgment.

DATED this 2\** day of January, 2014.
KRAVITZ, SCHNITZER & JOHNSON, CHTD.

s

MARTIN J. KRAVITZ, ESQ.

Nevada Bar No. 83

KRISTOPHER T. ZEPPENFELD, ESQ.
Nevada Bar No. 12144

8985 So. Eastern Avenue, Suite 200

Las Vegas, Nevada 89123

Attorneys for Defendant,

NEW YORK-NEW YORK HOTEL

& CASINO, LLC
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ERTIFICAAE OF SERVICE

C %
I HEREBY CERTIFY that on the . ay of January, 2014, I served a true and correct copy

of the foregoing DEFENDANT’S REPLY IN SUPPORT OF ITS COUNTER MOTION

FOR SUMMARY JUDGMENT by clectronic mail and by placing the same in a sealed

envelope and mailing via U.S. Postal Service, first class, postage fully prepaid, upon thereon to:

Craig W. Drummond, Esq.
CraiG W. DRUMMOND, P.C.
228 South Fourth Street

Las Vegas, Nevada 89101
Attorney for Plaintiffs CAREY
HUMPHRIES and LORENZO
ROCHA, 11

Joshua L. Tomsheck, Esq.
HOFLAND & TOMSHECK

228 South Fourth Street

Las Vegas, Nevada 89101
Co-Counsel for Plaintiffs CAREY
HUMPHRIES and LORENZO
ROCHA, 11

@;}bloyee of KRAVI@@JTZER & JOHNSON
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Electronically Filed
03/05/2014 11:30:20 AM

MARTIN J. KRAVITZ, ESQ. 0,7 b Slrsrn—

Nevada Bar No. 83

KRISTOPHER T. ZEPPENFELD, ESQ. CLERK OF THE GOURT
Nevada Bar No. 12144

KRAVITZ, SCHNITZER & JOHNSON, CHTD.

8985 So, Eastern Avenue, Suite 200

Las Vegas, Nevada 89123

Telephone:  (702) 362-6666

Facsimile:  (702) 362-2203

Attorneys for Defendant NEW YORK-

NEW YORK HOTEL & CASINO, LLC

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
CAREY HUMPHRIES, an individual, and Case No.: A-11-641181-C
LORENZO ROCHA, III, an individual, Dept. No.: XVII
Plaintiffs,
iovs,
NEW YORK-NEW YORK HOTEL &

CASINO, a Nevada Limited Liability-.
Company, d/b/a NEW YORK-NEW YORK
HOTEL & CASINO, DOES I-V, and ROE
CORPORATIONS I-V, inclusive.

Defendants.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER DENYING

19 i; PLAINTIFF’'S MOTION FOR SUMMARY JUDGMENT AND GRANTING
3 DEFENDANT'S COUNTERMOTION FOR SUMMARY JUDGMENT
21 Plaintiffs, Carey Humphries and Lorenzo Rocha III, Motion for Summary Judgment and
22 || Defendant, New York-New York Hotel & Casino’s (hereinafter “New York-New York”),
23 || Countermotion for Summary Judgment, having come on for hearing on the 29™ day of January,
24 I 2014, at 8:30 a.m., the parties herein were represented by their counsel of record, Kristopher T.
25 |
Zeppenfeld, Esq. for Defendant New York-New York, and Craig Drummond Esq. and Joshua
26
] Tomcheck Esq. for Plaintiffs Carey Humphries and Lorenzo Rocha III, the Court having
7
considered the pleadings and papers on file herein and the oral argument of counsel, now enters
RECEIVED BY -
DEPT 17 O
MAR - 3 2014
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the following Findings of Fact, Conclusions of Law, and Judgment in favor of Defendant New

York-New York and against Plaintiffs Carey Humphries and Lorenzo Rocha IIL:

FINDINGS OF FACT
(Undisputed Facts)

. On May 12, 2011, Plaintiffs filed their Complaint for damages against Defendant New

York-New York Hotel and Casino.

. The causes of action in Plaintif"s Complaint were for negligence, negligent hiring,
training, supervision, and retention and intentional misrepresentation'.

. Plaintiff's Complaint stems from an incident occurring on April 10, 2010, in which

Plaintiff sustained injuries as a result of a physical altercation with a third party assailant

that took place on New York-New York's casino floor.

. Plaintiff Humphries initiated conversation with a female patron associated with the third

party assailant,

. The third party assailant then became involved in the conversation, and allegedly made

lewd comments toward Plaintiff Humphries.

. Plaintiff Humphries did not inform New York-New York security of the third party

assailant’s conduct, nor did she walk away after he made his comments.

. Plaintiff Humphries made a “spittiri;g';type gesture” toward the third party assailant,

causing the assailant to retaliate and the physical altercation to erupt.?

. New York-New York’s security staff responded to the altercation and, after calling for

backup, security, along with Metropolitan Police Department Officers, stopped the

altercation approximately 17 seconds after it began.

I: ! Plaintiff's intentional misrepresentation cause of action was dismissed early on in this action.
* The parties disagree as to whether Plaintiff Humphries actually spat on the assailant, but it is undisputed she made
a “spitting type gesture” toward the assailant, The “spitting type gesture” constitutes an assault'under NRS §
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CONCLUSIONS OF LAW

. The Nevada Supreme Court’s decision in Estate of Smith v. Mahoney's Silver Nugget

Inc., 265 P.3d 688 (Nev. 2011) is dispositive of the issue before this Court.

. An innkeeper is liable for injury of the patron if the wrongful act that caused the

' injury was foreseeable and the keeper failed to take reasonable precautions against the

wrongful act. Nev. Rev. Stat. §651.051 (2).

. The Court shall determine as a matter of law whether the wrongful act was

foreseeable and whether the owmer or keeper had a duty to take reasonable
precautions against the foreseeable wrongful act of the person who caused the death

or injury. Nev. Rev, Stat. §651.015 (2)(B).

. The law requires proof by a prepoﬁcllerance of the evidence that the innkeeper did not

exercise due care for the séfety of patrons. Nev. Rev. Stat. §651.015 (1)(B).

. Under Nevada law, an innkeeper may owe a duty when the circumstances prior to the

subject incident provide “requisite foreseeability’ of the resultant crime. Estate of

Smith v. Mahoney's Silver Nugget, Inc., 265 P.3d 688, 692 (Nev. 2011).

. The Court shall determine as a matter of law whether an innkeeper should have

known of a specific danger. Id; see also Bower v. Harrah’s Laughlin, Inc., 215 P.3d

709 (Nev. 2009).

. Prior to the subject incident, the third party assailant had not emgaged in any

disorderly or disruptive conduct that would have raised New York-New York’s

suspicion or attention.

. New York-New York security had no notice or knowledge the third party assailant

would commit his act of attacking Plaintiff Humphries in retaliation to being

assaulted.
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9. The physical altercation was a spontaneous and unpredictable incident in which New |
York-New York could not have anticipated.

10. Plaintiffs have not met the burden of establishing a lack of due care on the part of
New York-New York security, as they did not provide any evidence demonstrating
the third party assailant’s conduct prior to the subject incident provided New York-
New York security the requisite foreseeability of the resultant altercation.

11. Under the analysis set forth in the Estate of Smith, the instant altercation was not
foreseeable, and New York-New York exercised due care. Estate of Smith v.
Mahoney's Silver Nugget, Inc., 265 P.3d 688 (Nev. 2011).

12. Plaintiffs have failed to set forth specific facts establishing a genuine issue of material
fact to be resolved at trial, so summary jucigment in favor of Defendant New York-
New York is appropfiate.

JUDGMENT

‘Wherefore, based upon the foregoil;g dijndings of fact and conclusions of law, this court

hereby orders as follows:
IT IS ORDERED, ADJUDGED, AND DECREED, that Plaintiffs Motion for
Summary Judgment is DENIED.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant New
York-New York’s Countenﬁdﬁon for Summary Judgment is GRANTED.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that judgment be

entered in favor of Defendant New York-New York and against Plaintiffs.

i1
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IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this is a final

judgment pursuant to an NRCP 54(B).

DATED thisi_ day of M ar A sps.

KRAVITZ, SCHNITZER & JOHNSON, CHTD.

Vi€

|| Submitted by:

!

MARTIN J. KRAWITY, ESQ.

Nevada Bar No. 83

KRISTOPHER T. ZEPPENFELD, ESQ.

Nevada Bar No. 12144

YA 11

The Honorable Michael P. Villani fhdge
District Court, Department XVII
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ,ﬂh day of March, 2014, I served a true and correct copy

of the foregoing NOTICE OF ENTRY OF ORDER by electronic mail and by placing the same

in a sealed envelope and mailing via U.S. Postal Service, first class, postage fully prepaid, upon

thereon to:

Craig W. Drummond, Esq.
CraIG W. DRUMMOND, P.C.
228 South Fourth Street

Las Vegas, Nevada 89101
Attorney for Plaintiffs CAREY
HUMPHRIES and LORENZO
ROCHA, Il

Joshua L. Tomsheck, Esq.
HOFLAND & TOMSHECK

228 South Fourth Street

Las Vegas, Nevada 89101
Co-Counsel for Plaintiffs CAREY
HUMPHRIES and LORENZO
ROCHA, IlI

Gl W)

Em oyee of KRAVITZ, SCHNITRER& JOHNSON
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FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER DENYING

19 i; PLAINTIFF’'S MOTION FOR SUMMARY JUDGMENT AND GRANTING
3 DEFENDANT'S COUNTERMOTION FOR SUMMARY JUDGMENT
21 Plaintiffs, Carey Humphries and Lorenzo Rocha III, Motion for Summary Judgment and
22 || Defendant, New York-New York Hotel & Casino’s (hereinafter “New York-New York”),
23 || Countermotion for Summary Judgment, having come on for hearing on the 29™ day of January,
24 I 2014, at 8:30 a.m., the parties herein were represented by their counsel of record, Kristopher T.
25 |
Zeppenfeld, Esq. for Defendant New York-New York, and Craig Drummond Esq. and Joshua
26
] Tomcheck Esq. for Plaintiffs Carey Humphries and Lorenzo Rocha III, the Court having
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considered the pleadings and papers on file herein and the oral argument of counsel, now enters
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the following Findings of Fact, Conclusions of Law, and Judgment in favor of Defendant New

York-New York and against Plaintiffs Carey Humphries and Lorenzo Rocha IIL:

FINDINGS OF FACT
(Undisputed Facts)

. On May 12, 2011, Plaintiffs filed their Complaint for damages against Defendant New

York-New York Hotel and Casino.

. The causes of action in Plaintif"s Complaint were for negligence, negligent hiring,
training, supervision, and retention and intentional misrepresentation'.

. Plaintiff's Complaint stems from an incident occurring on April 10, 2010, in which

Plaintiff sustained injuries as a result of a physical altercation with a third party assailant

that took place on New York-New York's casino floor.

. Plaintiff Humphries initiated conversation with a female patron associated with the third

party assailant,

. The third party assailant then became involved in the conversation, and allegedly made

lewd comments toward Plaintiff Humphries.

. Plaintiff Humphries did not inform New York-New York security of the third party

assailant’s conduct, nor did she walk away after he made his comments.

. Plaintiff Humphries made a “spittiri;g';type gesture” toward the third party assailant,

causing the assailant to retaliate and the physical altercation to erupt.?

. New York-New York’s security staff responded to the altercation and, after calling for

backup, security, along with Metropolitan Police Department Officers, stopped the

altercation approximately 17 seconds after it began.

I: ! Plaintiff's intentional misrepresentation cause of action was dismissed early on in this action.
* The parties disagree as to whether Plaintiff Humphries actually spat on the assailant, but it is undisputed she made
a “spitting type gesture” toward the assailant, The “spitting type gesture” constitutes an assault'under NRS §
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CONCLUSIONS OF LAW

. The Nevada Supreme Court’s decision in Estate of Smith v. Mahoney's Silver Nugget

Inc., 265 P.3d 688 (Nev. 2011) is dispositive of the issue before this Court.

. An innkeeper is liable for injury of the patron if the wrongful act that caused the

' injury was foreseeable and the keeper failed to take reasonable precautions against the

wrongful act. Nev. Rev. Stat. §651.051 (2).

. The Court shall determine as a matter of law whether the wrongful act was

foreseeable and whether the owmer or keeper had a duty to take reasonable
precautions against the foreseeable wrongful act of the person who caused the death

or injury. Nev. Rev, Stat. §651.015 (2)(B).

. The law requires proof by a prepoﬁcllerance of the evidence that the innkeeper did not

exercise due care for the séfety of patrons. Nev. Rev. Stat. §651.015 (1)(B).

. Under Nevada law, an innkeeper may owe a duty when the circumstances prior to the

subject incident provide “requisite foreseeability’ of the resultant crime. Estate of

Smith v. Mahoney's Silver Nugget, Inc., 265 P.3d 688, 692 (Nev. 2011).

. The Court shall determine as a matter of law whether an innkeeper should have

known of a specific danger. Id; see also Bower v. Harrah’s Laughlin, Inc., 215 P.3d

709 (Nev. 2009).

. Prior to the subject incident, the third party assailant had not emgaged in any

disorderly or disruptive conduct that would have raised New York-New York’s

suspicion or attention.

. New York-New York security had no notice or knowledge the third party assailant

would commit his act of attacking Plaintiff Humphries in retaliation to being

assaulted.
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9. The physical altercation was a spontaneous and unpredictable incident in which New |
York-New York could not have anticipated.

10. Plaintiffs have not met the burden of establishing a lack of due care on the part of
New York-New York security, as they did not provide any evidence demonstrating
the third party assailant’s conduct prior to the subject incident provided New York-
New York security the requisite foreseeability of the resultant altercation.

11. Under the analysis set forth in the Estate of Smith, the instant altercation was not
foreseeable, and New York-New York exercised due care. Estate of Smith v.
Mahoney's Silver Nugget, Inc., 265 P.3d 688 (Nev. 2011).

12. Plaintiffs have failed to set forth specific facts establishing a genuine issue of material
fact to be resolved at trial, so summary jucigment in favor of Defendant New York-
New York is appropfiate.

JUDGMENT

‘Wherefore, based upon the foregoil;g dijndings of fact and conclusions of law, this court

hereby orders as follows:
IT IS ORDERED, ADJUDGED, AND DECREED, that Plaintiffs Motion for
Summary Judgment is DENIED.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant New
York-New York’s Countenﬁdﬁon for Summary Judgment is GRANTED.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that judgment be

entered in favor of Defendant New York-New York and against Plaintiffs.

i1

Page4 of 5

0286




KRAVITZ, SCHN

ITZER & JOHNSON, CHTD.
Altomeys
, Suite 200

Eastern Ave.

Las Vegas, Nevada 89123

8985 S.

V- T - - B R - T . T S A

10
11
12
13
14
19

16

17
18
19
20
21
22

%)

24
25

26

27
28

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this is a final

judgment pursuant to an NRCP 54(B).

DATED thisi_ day of M ar A sps.

KRAVITZ, SCHNITZER & JOHNSON, CHTD.

Vi€

|| Submitted by:

!

MARTIN J. KRAWITY, ESQ.

Nevada Bar No. 83

KRISTOPHER T. ZEPPENFELD, ESQ.

Nevada Bar No. 12144

YA 11

The Honorable Michael P. Villani fhdge
District Court, Department XVII
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Craig W. Drummond, Esq. CLERK OF THE COURT
Nevada Bar No. 011109

228 South Fourth St., First Floor

Las Vegas, NV 89101

T: (702) 366-9966

F: (702) 508-9440

craig@drummondfirm.com

HOFLAND & TOMSHECK
JOSH TOMSHECK

Nevada Bar No. 9210

228 South 4th Street, 1st Floor
Las Vegas, Nevada 89101
Telephone: (702) 895-7305
Facsimile: (702) 731-6910
josht@hoflandlaw.com

Attorneys for Plaintiffs
DISTRICT COURT

CLARK COUNTY, NEVADA

CAREY HUMPHRIES, an individual and T
LORENZO ROCHA II1, an individual; ASENO.: A-11-641181-
e DEPTNO.: XVII

Plaintiff,
VS.

NEW YORK-NEW YORK HOTEL &
CASINO, a Nevada Limited Liability Company,
d/b/aNEW YORK-NEW YORK HOTEL & NOTICE OF APPEAL
CASINO: DOES I-V; and ROE
CORPORATIONS, inclusive,

Defendants.
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Plaintiffs, CAREY HUMPHRIES and LORENZO ROCHA III, by and through their
counsel of record, Craig W. Drummond, Esq.of DRUMMOND & NELSON and Josh L. |
Tomsheck, Esq. of HOFLAND & TOMSHECK, hereby Appeal to the Supreme Court of Nevada.

I
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This is an Appeal from the Order entered on or about March 5, 2014 with Notice of Entry
of Order being filed on or about March 7, 2014 granting Defendant’s Counter-Motion for
Summary Judgment against the Plaintiffs.

DATED this _@’Eday of March, 2014,

228 South Fourth St., First Floor
Las Vegas, NV 89101

T: (702) 366-9966

F: (702) 508-9440
craig@drummondfirm.com
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b) and EDCR 7.26, I certify that on this gAS  day of March, 2014,
service of a true and correct copy of the foregoing NOTICE OF APPEAL was duly made by First

|l Class Mail, postage prepaid from Las Vegas, Nevada, to the address below.

KRAVITZ, SCHNITZER & JOHNSON, CHTD.
Martin J, Kravitz, Esq.

Kristopher T. Zeppenfeld

8985 S. Eastern Ave., Suite 200

Las Vegas, NV 89123

Attorneys for Defendant

New York-New York Hotel & Casino, LLC

An Employee ¢f DRUMMOND & NELSON LAW FIRM
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BEFORE THE HONORABLE MICHAEL P. VILLANI, DISTRICT COURT JUDGE

WEDNESDAY, JANUARY 29, 2014
TRANSCRIPT OF PROCEEDINGS RE:

ALL PENDING MOTIONS

APPEARANCES::
For the Plaintiff: CRAIG W. DRUMMOND, ESOQ.,
JOSHUA L TOMSHECK, ESD.,
Drummond & Nelson Law Firm
For the Defendant: KRISOTPHER ZEPPENFELD, ESQ.,

Kravitz, Schnitzer & Johnson

RECORDED BY: MICHELLE L. RAMSEY, COURT RECORDER
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LAS VEGAS, NEVADA; WEDNESDAY, JANUARY 29, 2014

[Proceeding commenced at 8:29 a.m.]

THE COURT: All right. And this is on for a motion for
summary judgment and counter motion for summary judgment.

MR. DRUMMOND: Yes, Your Honor. Craig Drummond appearing on
behalf of the Plaintiffs. Mr. Tomsheck is actually next door. He
will be joining us —-

THE COURT: All right.

MR. DRUMMOND: -- when he steps in. He is my co-counsel on
the case.

THE CQURT: OQkav.

MR. ZEPPENFELD: Good morning, Your Honor. Kristopher
Zeppenfeld on behalf of Defendant, New York-New York.

THE COURT: Let’s take Plaintiff’s motion for summary judgment
first:

MR. DRUMMOND: Your Honor, we have outlined it and I’m sure
you’ve had a chance to review it. Essentially, what we’ve done in
this case is we took the 30(b) (6) deposition. We took the
deposition of the corporation to find out what the corporation’s
position is on the case. And during that deposition, they admitted
to all of the elements of negligence. They’ve admitted to every
single one of them, and they were unobjected to.

And as we've outlined pursuant to the NRCP rules, if they

don’t object to something it would be deemed a proper guestion.

2
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Questions like, was it foreseeable; answer, yes. Questions like,
how many fights did you have previously on the casino floor; the
answer is two to three a week. Clearly outlining any legal
standard of being foreseeable.

We ask those questions of their corporate designee
essentially, the representative of the corporation. They were
unobjected to and they’ve admitted every single element.
Therefore, this case does not need to go to trial on any other
guestion by damages because they’ve admitted to everything.

And I know they filed a counter motion I believe for
summary Jjudgment. Essentially, our position is, of course, that
it’s understanding that we probably have some merit on our motion
so therefore, they’re coming at us. But if you look at the
standard, the standard was there any sort of similar related acts.
And we have an admission by a corporation, not by counsel, but by a
corporation who's deemed to represent the corporation’s interests,
to represent the corporation’s position that there were two to
three fights a week. And that’s exactly what we have in this
situation is we have the two to three fights a week and we have a
fight in this case that goes on for seventeen seconds where some
substitute teacher in California is badly beaten.

We have -- it's our position we have met the burden.
These were all unobjected to and if counsel today is going to say,
well, we object to gquestions like foreseeability, well we could

have rephrased them at the deposition, but there was not one

3
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objection to any of the gquestions we’ve outlined. And therefore,
we would request that Your Honor find summary judgment for purposes
of liability and we go to trial specifically on the gquestion of
damages.

THE COURT: All right. Mr. Zeppenfeld, did you admit
negligence? That’s what I'm hearing from the —--

MR. ZEPPENFELD: Well, Your Honor, no, we did not. And here’s
why. As set forth in our moving papers, you know, it’s our
position that Plaintiff’s request for summary judgment be denied
because they can’t establish the necessary elements of their
negligence claim.

Now, the controlling law in this matter is well,
Plaintiff’s didn’t touch on it in argument, but in their briefing

as well as us. And as the Court knows is Estate of Smith which

sheds some light on the interpretation of the Innkeeper statute in
Nevada; that’s NRS 651.015. What that statute does is govern the
civil liability of -- of hotel owners for the injuries of persons
on the premises as a result of a third party. When it looks at
what -— if a duty is established, it will get two things, the
foreseeability and they would get the preponderance of the
evidence. S0 we can start with the foreseeability.

Plaintiffs have argued that our corporate designee, Mr,
Glen Nulle, admitted that it is foreseeable, that this incident
could have happened and that tweo to three fights per week occur.

And we’wve addressed that in both our counter motion and in our

4
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reply brief. They’re trying to circumvent the -- the proper

analysis under the Estate of Smith, the foreseeability which is

loock at evidence of prior similar acts and look at the totality of
the circumstances.

Prior similar acts, they have not provided any evidence
that prior similar acts similar to the one that occurred in this --
in this instance had happened in the past. In fact, we provided
several security reports and incident reports related to potential
assaults and batteries. Not one of them were similar in any way,
shape or form to what has happened in thisg case.

And 1’11 remind you that this case is regarded --
involves Plaintiff actually making a spitting-type gesture or
spitting on this third party assailant which then turns into a
physical altercation which was resolved in seventeen seconds.

Mr. Nulle, he testified as to foreseeability. Of course,
it’s foreseeable. The crime could occur on the premises. That'’s
exactly what the Innkeeper statute was drafted for because an
Innkeeper shouldn’t be -- shouldn’t bear the burden of shielding
patrons from every single potential instance of crime that can
occur on the premises.

There’s more of an analysis to that than just did -- 1is
it foreseeable that this could have happened? Well, yes, I suppose
it is. And that was the testimony that they’re relying on. It
wasn’t in a legal sense or negligence analysis sense, it was common

par lines. Of course, it's foreseeable. But in a legal sense,
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there’s more analysis than just saying what he says it is, so there
must be. No. It’s not -- it’s not as simple as that.

The two to three weeks, again, Plaintiffs didn’t go any
further to find out what the two to three fights per week, what
circumstances were, who the parties were, the location, the
severity of the injury and any sort of thing that would -- that
would add up to a prior similar act similar to the one we have
here.

Again, we have an instance here where the Plaintiff made
-- committed an assault by either spitting on or making a spitting-
type gesture toward the assailant. The assailant then retaliates.
The physical altercation takes place, security and Metropolitan
Police Department comes separate the parties, detained the third
party assailant.

The two to three fights per week that Mr. Nulle testified
to, Plaintiff’s counsel didn’t gquestion any further. Like I said,
we have no idea what the two to three fights per week are and
that’s part of the analysis we need to know. What we’ve done is
provide the Court again with records of previous prior similar
instances that could potentially be similar, but they’re not.

As we stated in our briefs, most of the instances involve
patrons getting vielent with security after they're trying to he
escorted off the property or domestic disputes in the hotel rooms
and the guest rooms. That’s no way -- it’s no way similar to what

we have here.
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Next, we look at the totality of the circumstances and
that looks at the basic minimum precautions. Did the property take
the basic minimum precautions to ensure the safety of its patrons?
And we would argue, ves, we did. We had approximately seventeen to
twenty security officers on duty that evening. We had wvarious
security supervisors in management positions. We also had two Las
Vegas Metropolitan Police Qfficers on -- on the -- on site.

There’s no evidence suggesting -- additionally, there was
no evidence suggesting that New York-New York should have known
that the third party assailant, Eric Ferrell, would behave in the
manner he did in such a short amount of time. There’s nothing he
did prior throughout the evening that would suggest to New York-New
York or put them on notice that he has these dangerous
propensities. And furthermore, there was nothing to suggest that
New York-New York would be on notice that Plaintiff would instigate
the -- the incident by spitting or making a spitting-type gesture
toward him.

As such, it’s -- it doesn’t seem reasonable that New
York-New York would be apprised of any potential danger presented
by either parties prior to the actual incident itself.

Again, basic minimum precautions were taken. The case
law says it’s not perfect or maximum security. Its basic minimum
precautions. New York-New York had no prior notice to the act.
Again, we staffed the -- or proper amount of officers. We employed

the basic minimum precautions,
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And the interesting thing is in -- in Plaintiff’s motion,
they argue that New York-New York fell below the standard staffing
levels of -- of a casino this size. Well, they don’t have any
proof to back it up and the reason 1s is because there’s not a
standard. And that was actually conceded by their own expert and
their expert report which we -— which we mention in the footnote.
There's not a standard of care for the level of staffing levels in
a casino.

What you do is you can put a reasonable number of -- of
staffing, of security officers based upon, you know, foot traffic,
time of year, weekend, time -- you know, time of -- time of the
week, time of day; and that gives you a reasonable analysis of how
many should staff which is what we did and what Glen Nulle
testified to at his deposition.

So, I mean, our opposition to their motion for summary
judgment is -- the arguments contained, the arguments I’'ve just
presented are the same reason why we believe summary judgment
should go in our favor ‘cause there are no genuine issues of
material fact as to the Plaintiff’s claim. There was no -- there

was no duty under Estate of Smith and under the Innkeeper’s

statute. And if there is a duty, there certainly was no breach

because we emploved basic minimum precautions and we took any --

any reasonable precautions to -- in the interest of patron safety.
THE COURT: As you know, Plaintiff complains -- excuse me, Mr.

Zeppenfeld, Plaintiff complains that vyour security officer when he
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arrived on the scene basically watched the fight for a period of
time.

MR. ZEPPENFELD: Well --

THE COURT: Can you just further address that? 1It’s in your
brief, but if you can further address that.

MR. ZEPPENFELD: Sure, Your Honor. Basically, what happened
was when the fight first began after the spitting and the initial,
I think, punch or push, we had one security officer,; Officer
Stensland, arrive on the scene. You can see him on the video.
He's radioing to dispatch and to, you know, the airwaves savying,
look, we got something going on here. It’s New York-New York
security protocol that an officer should not be involved in a
physical altercation when he’s outnumbered.

And it wasn’t just Ms. Humphries and Mr. Ferrell that
were involved. There were a group of people going back and forth
in fisticuffs if you will. So he employed the proper procedure
that’s set forth in the New York-New York standard operating
procedure handbook. Our expert has said that that’s exactly how
you’ re supposed to handle a situation like that is observe a
report.

Again, our security officers are unarmed. S5So you have
one gentleman versus, you know, five to six people getting
involved. He needs to wait ‘til proper back up arrives before he
can take physical action. But as it -- as it -- it wasn’t just

that he was sitting there watching this take place, he’s radioing,
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doing everything he can to make sure security arrived in a prompt
fashion which they did along with Metropolitan Police Department
officers.

THE COURT: All the individuals that were involved in the
fight, were they affiliated with the two groups of people or did
they just sort of break out and then people were shoving one
another and then like new fights broke up --

MR. ZEPPENFELD: Yeah.

THE COURT: ~- broke out.

MR. ZEPPENFELD: T think it was more of the latter, Your
Honor. We -- we -- security detained two individuals, Mr. Ferrell,
and then another man who I don’t remember who he was. They -- I
think subsequently the other man was released, but the fight
involved -- there were —-- you know, there were two Plaintiffs, Ms.
Humphries, Mr. Rocha, Mr. Ferrell, the unknown gentleman that was
also detained and there were also a couple of other things going on
on top of, you know, security eventually arriving, so.

THE COURT: All right. Thank you.

MR. ZEPPENFELD: But definitely more than -- than one officer
who originally arrived on scene first,

THE CQURT: All right. Thank you.

Mr. Drummond, on -- yvou had mentioned that through
deposition testimony and perhaps written discovery that the hotel
that experienced two to three or three to five fights per week, do

I just look at just the general fights occurring on the premises or
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do I look at whether or not New York-New York had knowledge that
the -- one of the Defendants in this case had been causing problems
on the property, was drunk, or something along those lines?

MR. DRUMMOND: I think, Your Honor, what you look at is was 1t
foreseeable that fights would happen on the casino floor and did we
exercise reasonable precautions and take reasonable steps to
protect against that. And it’s unfortunately a misstatement of the
record for counsel to state that we didn’t ask the guestion where
did the fights happen because the question is we outlined it in our
brief is this, how many fights have occurred on the casino floor in
New York-New York in 2010? I don’t have a number. Can you give us
yvour best estimate, one @ month? I wish., Can you please elaborate
for us, sir? I would say two to three a week.

So what we do have then is we have foreseeability that
fights are going to happen on the casino floor. And then we ask
questions to this individual who again is the corporation for
purposes of this case and for purposes of the deposition, this is
New York-New York’s response. It’s not just their person most
knowledgeable. This is their corporate designee. This is New
York-New York’s position. I asked, do you know how many Security
personnel are necessary for your casino floor to ensure the
premises are safe for patrons? I don’t have a number. No.

And then in prior testimony as we’ve outlined in our
brief which I’m sure Your Honor has taken a look at, they only have

three on an eighty-five thousand square foot casino where they have
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@ history of two to three fights a week. And unfortunately,
defense wants to argue that well, we don’t have written
documentation so it’s not evidence. That’s not the standard. If
the -- if the corporation wants to testify under ocath that two to
three fights a week have happened, that is evidence. That is an
admission by a party opponent. That’s exactly what they’ve done
here. They’ve admitted that these things have happened prior.
They’ve admitted that it was foreseeable. They’ve admitted that if
they had more security personnel that it could have been prevented.
They’ve admitted that they don’t have any idea how many people they
need to make this safe.

And the seventeen seconds which is I think Your Honor
pointed out a second ago, it’'s very important because this didn’t
happen in a corner. This didn’t happen at a bathroom stall. This
happened in the casino walkway right by a bar in the middle of
tables, gaming and the security personnel, he responded and he
stood there.

And they also testified under oath that they also do have
armed security personnel. So it surprises me to hear that defense
counsel state that some of their personnel are not armed. They had
a number of personnel there who essentially let this lady get
attacked. And I think we all know that if they would have grabbed
a five hundred dollar casino chip off of that table, how quickly
that person would have been subdued.

I think we all know the reality of it. 2And the reality
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though is we have a woman who is a substitute teacher from
California staying here, who is viciously attacked and the
arguments of about well she spit in his face. No. The evidence 1is
she was confronted and she made a spitting motion like an old lady
would to please get out of my face. And at that peint in time, she
was attacked. She was attacked so bad that she needed emergency
aid.

And we’re simply asking to proceed forward with the case,
one. But they’ve also admitted liability, so that’s why we are
here asking for summary judgment, Your Honor.

THE COURT: Is there any expert opinion that’s been presented
stating what the standard of care is as far as the number of
security officers where the casino floor or you have so many sguare
footage at a casino space, how many security officers are you
supposed to have to meet the standard of care? Has that come out
through discovery?

MR. DRUMMOND: I don’t believe -- we have not deposed their
expert because frankly I don’t want to spend five thousand dollars
for a deposition of an expert which I have a good idea that he is
going to say he doesn’t agree with me. But I would also say that
they should have an idea. And if the corporation, this massive
multi-million dollar corporation has ne idea which is what their
corporate designee said which is what their corporation says they
say they have no idea, that’s a preoblem. And our expert said that

they did not have sufficient amount of security to reasonably
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control the premises. And that is -- that has been under ocath and
our expert is a highly qualified expert involving night clubs,
security, things of that nature. So, that evidence has been
brought out.

I haven’t seen anything that they’ve actually provided --
that the defense has actually provided to counter that and
especially when the corporation itself admits that they have no
idea and that’s the issue.

So we would ask for summary judgment on our case. But if
Your Honor is even considering granting summary judgment for them,
I would say that they’ve already admitted that there’s two to three
fights a week on the casino floor and that’s exactly what we have
here.

The fact that Susie said one thing or Johnny said one
thing, I don’t think we have to get that specific to say well, they
weren’t aware that somebody would confront her and she would make a
spitting gesture. No. The fact is they have to have personnel out
there because we have people coming into this corporation who’s
profiting off of their presence. And that fact when we also
counter that with what we have prior notice of these fights, does
give foreseeability. And they’ve also admitted the word
foreseeability. Not defense counsel, but the corporation.

THE COURT: ©On the -- I had a question for you. Just so I'm
clear, and I understand you’re saying that due to the number of

fights on the floor, the size of the casino floor area that
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whatever security guards they had was insufficient. And I’'ve got
that and I'm going to look at that in my analysis.

Is there any information on your part that Mr. Ferrell
had previous problems in a casino area that he was drunk, you know,
had pushed other people --

MR. DRUMMOND: I don’t think --

THE COURT: -- other patrons?

MR. DRUMMOND: Two things, Your Honor. One, we don’t have any
information of that and I'm not going to pretend that we have that.
But I will also state though that when the Supreme Court looked at
this case and looked at the issue of third party liability in the
sense of Mr. Ferrell, that was not something that was sven
addressed by the Court. The Court came down and gave us a very
clear in their Supreme Court decision which was published as Your
Honor knows --

THE COURT: Right.

MR. DRUMMOND: -- gave us a very clear understanding of how we
let a jury analyze that question. And so if there is a gquestion
on, you know, well -- you know, there was third party tort
liability, 1t’s interesting that we now have defense raising that
when the Supreme Court already looked at this case, already looked
at all the facts of this case and gave us an example of how to deal
with third party tort liability.

Now, they didn’t address the summary judgment issue that

we’ve raised because of the admissions by the corporation. But
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they did give us that, so it does seem odd to me that we don’t have
a law, the case issue here where the Supreme Court has already
said, hey, listen, in this situation which they’ve talked about
this case, this is how you address third party tort liability. And
so now we have some new arguments being raised here regarding
foreseeability which were never raised to the Supreme Court when
they gave us a specific guideline in this matter on how to take it
to a jury.

THE COURT: ‘Cause you know we have two -- we have competing
motion for summary judgment. I'm interpreting this to be your
rebuttal argument to your motion. So I’'m going to let Mr.
Zeppenfeld ‘cause he has the competing motion for summary; do you
have anything to add as a rebuttal argument on your motion?

MR. ZEPPENFELD: Well, just a couple of things. It's
interesting that Mr. Drummond brings up the Supreme Court issue
because at the actual oral argument, they ask Mr. Kravitz who'’s
arguing on New York-New York’s behalf, why didn’t you just bring
this case for summary judgment on Estate of Smith. So I think that
suggests that it’s -- we do have legitimate basis for requesting
summary judgment at this juncture.

The prior similar instances, again, a two to three fights
per week happening on the casino floor, that’s not enough to
satisfy the analysis. It’s -- as -- as we’'ve already established,
it’s eighty-five thousand sguare foot casino floor. This instance

-- this matter here took place on one part of that floor and we
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don’t know where the two to three other fights have occurred or
Plaintiff can’t tell us where they’ve occurred and they don’t want
to tell us where they occurred because they aren’t similar teo what
has happened in this case.

So the analysis has to be the prior similar acts, what
were the circumstances, parties involved, location, time, injuries
and none of that is similar to what we have here.

As it relates to the staffing, again, we’ve already —-
we’ve talked about -- there’s not an industry standard. Their --
their expert has admitted that. Our expert report says that it’s
based on different variables such as again, time of the week, time
of the day, level of foot traffic, were there events going on, was
it a weekend; that kind of thing.

So, again, we’ve made our arguments pretty clear. I
don’t there are -- their motion has merit. I do believe that we
are entitled to -- to summary judgment.

MR. DRUMMOND: Your Honor, I would just say that Mr. Kravitz -

THE CQURT: Very briefly. Very briefly.
MR. DRUMMOND: Very briefly.
THE COURT: And Ifm not --

MR. DRUMMOND: I was present at the Supreme Court argument, so

THE COURT: =-- I'm not -- I'm not using that as evidence what

was argued or not, argued before the Supreme Court, so.
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MR. ZEPPENFELD: Well, right. I just wanted to raise that.

MR. DRUMMOND: So was Mr. Tomsheck -- I don’t believe even
counsel was actually present and what —-- there was a sua sponte
statement by defense that they planned on bringing a motion under
it, but it was never even briefed or addressed by the Supreme
Court. And I think what’s important, Your Honor, if you’d look at

Estate v. Smith, one we do have the prior similar acts. It’s a

fight on the casino floor period, two to three a week, But they
also even said, regardless of whether --

THE COURT: Counsel, you’re going beyond your rebuttal. You
had your turn. Mr. Zeppenfeld has had his. We’re done here. You
have two motions for summary judgment, somewhat similar issues
here. What I’'m going to do is, I'm going to prepare a written
decision on this case. You’ll have it on or before next Wednesday.

MR. DRUMMOND: Understand, Your Honozr.

MR. ZEPPENFELD: OQkay.

THE COURT: Thank you.

MR. DRUMMOND: Thank you.

[Proceeding concluded at 8:52 a.m.]

* % % X %
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ATTEST: I hereby certify that I have truly and correctly
transcribed the audio/video proceedings in the above-entitled case
to the best of my ability.

%Ww ]04“’““ /f"
Michelle Ramséy
Court Recorder/Transcriber
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