IN THE SUPREME COURT OF THE STATE OF NEVADA

ERNEST A. BECKER, 1V, individually;
ERNEST A. BECKER, IV and
KATHLEEN BECKER as Trustees of
the ERNEST A. BECKER IV and
KATHLEEN C. BECKER FAMILY
TRUST; EB FAMILY HOLDINGS,
LLC; KIMBERLY RIGGS; SALLIE
BECKER; BRIAN BECKER; and
WILLIAM A. LEONARD, Trustee,

Appellants,
Vs.
ERNEST AUGUST BECKER, V,

Respondent.

No. 65335
Electronically Filed

On Certification from U b 9%1?52(109242 a.m.
Bankruptcy Court for t eman
Nevada erk of Supreme Court

Case No. BK-S-13-14932-BTB

APPELLANTS’ REPLY BRIEF

Attorneys for Appellants

James H. Walton, Esq.
Nevada Bar No. 449
601 South Tenth Street, Suite 201
Las Vegas, Nevada 89101
Attorney for Appellants Ernest A. Becker, IV, individually, Ernest
A. Becker, 1V and Kathleen Becker as Trustees of the Ernest A.
Becker, IV and Kathleen C. Becker Trust; EB Family Holdings,
LLC; Kimberly Riggs, Sallie Becker; and Brian Becker,

and

Jason A. Imes, Esq.
Nevada Bar No. 7030
2850 S. Jones Blvd., Suite 1
Las Vegas, Nevada 89146
Attorney for Appellant William A. Leonard, Trustee

Docket 65335 Document 2015-03702



APPELLANTS’ NRAP 26.1 DISCLOSURE

The undersigned counsel of record for Appellants certifies that the following

are persons and entities as described in NRAP 26.1(a), and must be disclosed.
These representations are made in order that the judges of this court may evaluate
possible disqualification or recusal.

ERNEST A. BECKER, IV, individually; ERNEST A. BECKER, IV and
KATHLEEN BECKER as Trustees of the ERNEST A. BECKER IV and
KATHLEEN C. BECKER FAMILY TRUST; EB FAMILY HOLDINGS, LLC;
KIMBERLY RIGGS; SALLIE BECKER; BRIAN BECKER; and WILLIAM A.
LEONARD, Trustee. No publicly held companies own any interest in the
Appellants. Appellants have been represented in this matter by the following

attorneys and law firms:

NITZ, WALTON & HEATON, LTD.
JAMES H. WALTON, ESQ. (Nev Bar No. 449)
601 S. Tenth St., Suite 201

Las Vegas, NV 89101

SCHWARTZER & McPHERSON LAW FIRM
JASON A. IMES, ESQ. (Nev. Bar No. 7030)
2850 S. Jones Blvd., Suite 1

Las Vegas, Nevada 89146

FABIAN & CLENDENIN
DOUGLAS J. PAYNE, ESQ. (Utah Bar. No. A04113)

215 S. State St., Suite 1200
Salt Lake City, Utah 84111-2323

RESPECTFULLY SUBMITTED this 4+4 _day of February, 2015.

NITZ, WALTON & HEATON, LTD. SCHWARTZER & McPHERSON

LAW FIRM
By: 6 i 2
Jamles H. Walton, Esq. Jason A. gﬁ
Nevada Bar No. 449 Nevada Bar 7030
601 S. Tenth Street, Suite 201 2850 S. Jon Blvd Suite 1

Las Vegas, NV 89101 Las Vegas, NV 89146

i



TABLE OF CONTENTS

APPELLANTS’ NRAP 26.1 DISCLOSURE.......cccccovitiviiriiinienicnnenrce e ii
TABLE OF CONTENTS....coiiiiiiiiiiiiininit et nen s 1ii
TABLE OF AUTHORITIES .....coiiniiiiiiiiiiiieccncnie et sne e iv
ARGUMENT ...ttt st s s n e 1

I. NEVADA STATUTES DO NOT EXEMPT DEBTOR’S
ECONOMIC INTEREST IN THE STOCK, AND SUCH
STOCK IS SUBJECT TO THE CHARGING ORDER

REMEDY OF NRS 78.746(1)....cccvviiviiiiriiiiniccineeeneeeeseecre e 1

II. DEBTOR’S ATTEMPT TO DISTINGUISH CASES CITED
BY OBJECTING CREDITORS MUST FAIL. .....cccccevvviniinerieneereriennenens 5
A. In Re: Foos, 405 B.R. 604 (Bankr. N.D. Ohio 2009). .......ccccecververunnee. 5

B. Weddell v. H20, Inc., 128 Nev. Adv. Op. 9, 127 P.3d 743
(2012). et 11

C. Renteria v. Canepa, 2013 WL 3155348, 2013 U.S. Dist.
LEXIS 86181 (D. Nev. 2013). c.coiverieieeereeeecrenreneeeenre e e 13
[II. DEBTOR'S OTHER ARGUMENTS ARE WITHOUT MERIT. ................ 13
IV. CONCLUSION. ...ttt sre st esaesresstesraesensnessasneniens 15
ATTORNEYS’ CERTIFICATE PURSUANT TO NRAP 28.2 .....cccccovvvivvirnanns 16
CEBTIFICATE OF BERWIKCE s suess s sios s sios .50 s 25005055 5080 88500856055 35 17

il



TABLE OF AUTHORITIES

CASES
George J. v. State (In re: George J.), 128 Nev. Adv. Op. 32,

279 P.3d 187 (2012) coveeerererreenreirereenresescresseseesnesanesreeenessnsssessnessasssessusssessasssenes 5
In re Norris, 203 B.R. 463 (Bankr. D. Nev. 1996) .....cccccovevreerivenieinreiniiiniresnreninens 14
In re Foos, 405 B.R. 604 (Bankr. N.D. Ohio 2009).....c.cccccevrevrrvverrnnnen. 56,7,9,10
In re Steven, Daniel P., 129 Nev. Adv. Op. 73,309 P.3d 104 (2013) ...cccceervrneene. 5
Renteria v. Canepa, 2013 WL 3155348, 2013 U.S. Dist. LEXIS 86181 (D. Nev.

2003) 1orieireerieerre et et e e s et s e e s r e s R e st e e b a e s s e e e et e nreearnesaeesarennenns 13
Tomlinson v. State, 110 Nev. 75, 878 P.2d 311 (1994) ....covvvviivvievrirreerreeennnn 5,6,
Weddell v. H20, Inc., 128 Nev. Adv. Op. 9, 127 P.3d 743 (2012)........c......... 11,12

STATUTES
T1 ULS.CL544() cuevveiierienienieeieseeneeeresresee st s ee s st ne s sn e sne s e sanenasenes 11
INCL: BETEoms SUBBLD T1T ) s.ausns s wusnsmmsss o o500 0xm 5 sk o6NA%3 188 HERS ST HHGTAHS S CHSELREEHS 508 3
INRS 21,0900 ctictiiitiiiirticeeiteere e seesensaseressses e e resasssssessessassnessesmeessesneessesnnessens 4
NRS 21.090(1)(bD) ccvveivreerrierieerierrenirenieeereenienenees 1,2,3,4,5,6,9,11,12,13, 14
NRS 21.090(1)(Z)eveeevrereeeneerinensieenreriresniessniesressresneessnessseesesssssssssesssesnesnessessness 4
NRS 78.746 ..ottt 2,3,6,7,9,11,12,13, 14, 15
INBES TRUTAB LY i b s s 005080 550555 550 10 RS AT AR 1,4,11
NRS 78.746(2) cccvvieveirierirrinirreniersinieneseseesseeseessesssnessssssseesseessseessenss 1,2,3,5,10,12
NRS 78.746(2)(D) eveereeiiieriiineieienineir st snne s sesesenesves e 3,4,5,9,10
INRS 78.746(2)(€)ereeevrervrrreerenuenrersrenseensesseessesnessesssessessreessesssesanessesseessesanessess 14, 15
INRS 78.746(3) 1erereeiriirrerniernirerireeneeriressseesreeseesseessseesnsesssessseesaseesssesaessassssesssesssnens 15
TRIIERY SRR, o s s s et ot 0 0 0 53 A AR08 U 7
INRS 80.401(1) ceureererrerenrieieesierirersrneseesiesssessseesseesssessusesssessnsessnessesssesssasssasssasne 11
NRS 86.401(2)(@)cuveeeurererrerereerirerirreniersiesieesressnessseessnesseesseessersssesssneseesssesssesasess 12
NI MO L{ 2 TUUN B s s . 000 050005000 5568603 L4563 43 45055k i emmmms 4,7
s T i OV —— 11

v



RS 87.280(3) crrrvvveerreeeeeeeeesesessesessssssessssesessesesesessssesesssssseseeseseseesssessssssessssesssesses 4

1L T R O U ———— 11
INRS 87.4342(4) c.eeeieeeireeitesreseieireseesesesesseesresssesenessesaesaeensesnessssssessessnsssasssssnnssaesns 4
INRS BT7ALABD .....eiieeirieeeeeireeireerr e eseesaesiressaesssaessessseessessssessseessaessnesoressrsesseesseens 11
NRS 87A.480(2)(D)eureerreeeierieeiiesreeireesressiessnessseseseessreseressssesssessssssesssessssesssenseesses 4
IR B8535 v scarsannrsnmmrs rmenrs senseemsas prves sewsmsemtesssnss sassapsanns vepes sassen osani 65554 64553 14553 6850655 11
BIBS BEBLSTTLZIIN .ovmee veommme s s 5055 65505 5208 s A NS SR8 568 ASABARRS SRS S8 4
Ohio Revised Code § 1776.50 ..ciiveirieeiieeirerrencirenine e 9
Ohio Revised Code § 1776.50(D)..ccccveenierneeriiiiiieciiiiniicnecieinessnessieennes 9,10
Ohio Revised Code § 2329.66(A)(14).ccvviecrerieireiiiieniiniiicnre e 9
Statutes of Nevada, Chapter 455, § 52 (2011)cveveeienneniiiiiiinen 7,8
Statutes of Nevada, Chapter 453, § 69 {2011 Yo onenusss snwes sanss sonss o exns oonss oxms susms ox 7
Statofes of Nevads, Chapter 480 (2007 Ju. maomemones s sos s senses rsss vesiins s snss vovess oo 2
Statutes of Nevada, Chapter 480, § 43.5 (2007)...cccccvvivvcriniininniniinnreciciiee 2,3
Statutes of Nevada, Chapter 480, § 171.4 (2007).c.c..ccovvvivvvriiniininniineiiiinnnnne, 2,3
OTHER AUTHORITIES
LISI Asset Protection Planning Newsletter #180 (June 20, 2011) ....ccevvvninnnnne 8,9
NEV, §.B. 282 (00T 1errereersersrr rersporsns serernmemnsovans snssessrvos sosssen sk 658555 G55 55555 458553 S0R0 584 2
Nev. S.B. 242 (Second Reprint) (May 25, 2007) ....ccoccevirviiviinininnininicnniesinnn 14
Nev. S.B. 405 (Senate Bill Information Sheet) (2011) ...cccovvvviiiviiiiiininniniininnnnns 14
Nev. S.B. 453 (Second Reprint) (April 26, 2005) .....cccovrvvvrviviinenneniniiinieiniennnnn, 14
Nev. Senate Jud. Comm., 76th Sess. (April 5, 2011) ..cccvvvivvniiiiiiiiiiiiiiiiiinnins 7,8
Uniform Limited Partnership Act § 703 (1976) .cc.covvuvveiinviiiniiniiiiiiiiiinineinnes 4
Uniform Linvted Partnership At § 7030d) G200 )i cuuss caxes ssnss sans sxassn sasn ssavsusvass s on 4
Uniform Partnership Act § 28(3) (1914) cc.covreviiiiiiiiiiiinicrinen 3
Uniform Partnership Act § 504(d) (1997) ..ccverivrveiriiriiiiiiiciieniirnieees 4



NRAP 26.1(2) cvvvvrerereerseeeessseeeseessseesessasesssssessessssessssssssseseseessesesssssssssesssssssessesessere ii
NRAP 28(E)(1)-rrerrvvermeveeerseeresmsssesessossesessssssssessesssassesessssessssssesesssesssssesesssesessees 16
NRAP 32(2)(4) errvvvreeeeeesrseesseeseeeeeosseesessssssesesasesssssssessesssssssessesesessssesasesesssesesees 16
NRAP 32(2)(5)-ereeveermereereseeeesesseessesosssesessssssssssssssssssssssasesssesesesessssesssesssesssssessens 16
NRAP 32(2)(6) v vvvereereresreeeesesseeessessessesssessssesesessssssesssesessssssssssssesesssssssssesssssssees 16
NRAP 32(2)(7) eerreereereeeeesessseeeessseesessssessesssssesssmesssesssesssssssesssesesesssssessessssesssesesosen 16

vi



ARGUMENT

I NEVADA STATUTES DO NOT EXEMPT DEBTOR’S ECONOMIC
INTEREST IN THE STOCK, AND SUCH STOCK IS SUBJECT TO
THE CHARGING ORDER REMEDY OF NRS 78.746(1).

Debtor mistakenly argues that pursuant to NRS 21.090(1)(bb) both his

economic and non-economic interests in the stock of Ensworth Apts., Inc.
(“Ensworth”) and Eagle Rock Gaming, Inc. (“Eagle Rock Gaming”) are totally
exempt and that his interest is not subject to a charging order remedy (See, e.g.,
Answering Brief, 5-6). His argument is based upon an erroneous interpretation of

the wording of NRS 21.090(1)(bb), which states as follows:

1. The following property is exempt from execution, except as
otherwise specifically provided in this section or required by federal
law:

* ok ok

(bb) Stock of a corporation described in subsection 2 of NRS
78.746 except as set forth in that section. (emphasis added)

Debtor misinterprets the “except as set forth in that section” wording to
mean that NRS 78.746(2) describes the criteria for corporations that are totally
exempt, rather than describing the types of corporations that are subject to the
remedy of a charging order. Debtor misreads NRS 78.746(2) as an exemption
statute when it is not, but rather is a charging order remedy statute. Simply stated,
for a small corporation described in NRS 78.746(2), the non-economic interest is
exempt per NRS 21.090(1)(bb), but the economic interest is subject to the remedy
of a charging order as provided in NRS 78.746(1).

In order for the words “that section” as used in NRS 21.090(1)(bb) to mean
“subsection 2 of NRS 78.746”, as Debtor contends, it would have to be presumed

that the Legislature did not know the difference between a “section” and a



“subsection”, which of course would be wrong. Debtor’s interpretation not only
defies logic but it also takes away the very charging order remedy that the
Legislature intended to provide to judgment creditors of small corporations. Why
would the Legislature go to all of the trouble to be the first state in the nation to
enact a statute that gives judgment creditors of small corporations the “exclusive
remedy” of a charging order, only to eliminate that remedy by making the
economic interests of small corporations totally exempt? If the legislature had
intended to provide an exemption for both the economic and non-economic
interests of stock of small corporations, it would have put a period after the words
“Stock of a corporation described in subsection 2 of NRS 78.746”, and omitted the
words “except as set forth in that section.”

As noted in the Appellant’s Opening Brief, pages 6-9, the legislative history
of NRS 21.090(1)(bb) demonstrates that there can be no legitimate question that
the words “that section” as used in NRS 21.090(1)(bb) refer to all of Section 746
of NRS Chapter 78. This is made apparent by examining the text contained in
Statutes of Nevada, Chapter 480 (2007), when NRS 21.090(1)(bb) and NRS
78.746 were originally enacted as part of Senate Bill 242'. The language of what
is now NRS 21.090(1)(bb) was Section 171.4% of Statutes of Nevada, Chapter 480
(2007), and the language of what is now NRS 78.746 was Section 43.5° of that
same bill. In that bill, the words “except as set forth in that section”, read “except

as set for in Section 43.5" which is a reference to all of Section 43.5 (i.e., to all of

! See Addendum, 99-125.
? See Addendum, 18-20.
3 See Addendum, 16.

* It did not say “except as set forth in subsection 2 of section 43.5”, as Debtor
would want.



NRS 78.746) and not just to subsection 2 thereof °. That meaning did not change
when the section numbers from the bill were codified into the Nevada statutes. If
the legislature intended to say “except as set forth in that subsection” instead of
“except as set forth in that section” it would have done so.

Nor is Debtor’s cause assisted by NRS 78.746(2)(b), which states: “2.
this section®: ... (b) Does not deprive any stockholder of the benefit of any
exemption applicable to the stockholder’s stock.” Debtor maintains that this
provision should be interpreted to mean that if the charging order remedy of NRS
78.746 applies to Debtor’s stock in Ensworth and Eagle Rock Gaming, then Debtor
will be deprived of the exemption granted in NRS 21.090(2)(bb)(See Answering
Brief, 9). However, that interpretation is flawed inasmuch as discussed above,
NRS 21.090(1)(bb) only exempts Debtor’s non-economic interest in the stock, and
NRS 78.746(2)(b) is not being interpreted to deprive him of that his non-economic
interest. In fact, Debtor’s interpretation would cause the Objecting Creditors, as
judgment creditors, to be deprived of the very remedy NRS 78.746 was designed to
provide, i.e., the remedy of receiving the benefit of Debtor’s economic interest in
his stock.

Once again, as noted in the Appellant’s Opening Brief, pages 17-18, the
language of NRS 78.746(2)(b) was not new to the Nevada statutes. Similar
language was contained in (a) Section 28(3) of the Uniform Partnership Act
(1914)" which was enacted in Nevada in 1931 as NCL Section 5028.27(3)" and is

> See, Statutes of Nevada, Chapter 480, §§171.4 and 43.5 (2007) at pages 2710-
2713 and 2639. See Addendum, 18-20 and 16.

% Note that this does not say “this subsection”. By saying “this section” it is a
reference to all of Section 746.

7 See Addendum, 32.
8 See Addendum, 5.



presently codified at NRS 87.280(3)°, (b) Section § 504(d) of the Uniform
Partnership Act (1997)"° which was enacted in Nevada in 1985 as NRS
87.4342(4)", (c) Section 703 of the Uniform Limited Partnership Act (1976)"
adopted in Nevada in 1985 (effective Jan. 1, 1987) as NRS 88.535(2)(b)", (d)
Section 703(d) of the Uniform Limited Partnership Act (2001)" adopted in Nevada
in 2007 as NRS 87A.480(2)(b)"’, and (e) NRS 86.401(2)(b)'’, relating to limited
liability companies which was enacted in Nevada in 1991. With this background
in mind, there is no basis to conclude that NRS 78.746(2)(b) somehow conflicts
with or is inconsistent with NRS 21.090(1)(bb) and NRS 78.746(1), or that
subsection 2 provides an exemption that is not provided by NRS 21.090, or that it
expands upon the exemption of the non-economic interest provided by NRS
21.090(1)(bb). It merely means that nothing in the corporate charging order statute
will deprive Debtor of any exemption provided by NRS 21.090, such as the
exemption of Debtor’s non-economic interest in Ensworth and in Eagle Rock

Gaming provided by NRS 21.090(1)(bb)."”

? See Addendum, 12.
' See Addendum, 35.
"' See Addendum, 13.
12 See Addendum, 37.
¥ See Addendum, 15.
14 See Addendum, 40.
15 See Addendum, 14.
16 See Addendum, 11.

'7 Note also that NRS 21.090(1)(z) (Addendum, 7) allows an exemption of up to
$1,000 for personal property that is not otherwise exempt from execution,
including stock. Thus, if Debtor had chosen to do so (which he did not), he could
have claimed an exemption for $1,000 of his economic interest in the Ensworth
Stock or the Eagle Rock Gaming Stock.



The previous and repeated use by the legislature of the language in NRS
78.746(2)(b) shows that it is commonly-used verbiage which is intended to
preserve whatever statutory exemptions exist, and it is not intended to modify or
expand upon the exemption related to corporate stock contained in NRS
21.090(1)(bb).

To construe NRS 78.746(2)(b) in the manner advocated by Debtor renders
meaningless the “except as set forth in that section” language of NRS
21.090(1)(bb). It is a well-established principle of statutory construction that
courts should avoid “statutory interpretation that renders language meaningless or
superfluous.” In re Steven Daniel P., 129 Nev. Adv. Op. 73, 309 P.3d 1041, 1043-
44 (2013), quoting George J. v. State (In re George J.), 128 Nev. Adv. Op. 32, 279
P.3d 187 (2012); Tomlinson v. State, 110 Nev. 757, 761, 878 P.2d 311, 313 (1994).
Debtor’s interpretation of NRS 21.090(1)(bb) as granting a “full exemption”'® (i.e.,
an exemption of Debtor’s economic and non-economic rights) “of which Debtor
cannot be deprived”' for stock in closely held corporations described in NRS
78.746(2) would render meaningless the exception language contained in NRS
21.090(1)(bb) stating: “except as set forth in that section [NRS 78.746]”. The only
way such language is not rendered meaningless is to interpret it to mean that it is

the economic interest which can be reached by a charging order that is not exempt.
II. DEBTOR’S ATTEMPT TO DISTINGUISH CASES CITED BY
OBJECTING CREDITORS MUST FAIL.

A. In Re Foos, 405 B.R. 604 (Bankr. N.D. Ohio 2009).
Debtor’s attempt to distinguish In re Foos, 405 B.R. 604 (Bankr. N.D. Ohio

2009) is very weak, at best. That is a bankruptcy case from the Northern District

18 JA, 35.
974, 36.



of Ohio involving a situation and a state statute nearly identical to those of the
instant case, except that it involved the issue of exemption of an interest in a
partnership, as opposed to a corporation. Debtor does not argue that the analysis of
the Foos Court is flawed or that its conclusion was incorrect, but rather merely
attempts to distinguish the case on the grounds that the interest at stake in Foos
was only a 1/10™ partnership interest (as opposed to a 100% interest) and that the
Ohio partnership exemption statute does not apply to a sole owner situation,
whereas the Nevada statute does apply to single-shareholder corporations. They
are distinctions without a difference.

In the first place, the instant case does not involve a sole owner situation
either. Debtor owns a 25% interest in Ensworth and a 25% interest in Eagle Rock
Gaming. Secondly, even if Debtor were a sole shareholder, it would not change
the rationale for deciding the case. When NRS 21.090(1)(bb) and NRS 78.746
were first enacted in 2007, the charging order remedy provisions of NRS 78.746
did not extend to single-shareholder corporations and, therefore, both the economic
interest and non-economic interest of a sole shareholder were exempt per NRS
21.090(1)(bb). However, in 2011 that was changed, so that the same charging
order remedy provisions of NRS 78.746 now also apply to single-shareholder
corporations, and the economic interests of a shareholder in a sole-shareholder
corporation are now treated the same as the economic interest of a shareholder in a
small corporation with up to 100 shareholders; i.e., since 2011, the economic
interest of a sole shareholder has no longer been exempt per NRS 21.090(1)(bb).

Debtor emphasizes the desire of the Foos court to protect the interests of

entity owners other than the debtor-partner, and argues that there is no such risk



under the Nevada corporate exemption statute because NRS 78.746 was amended
to apply to sole-shareholder corporations. (See, Answering Brief, 11-12).
However, the Foos court merely pointed out that under the Ohio statute in
question, the judgment-creditor who obtained a charging order could also elect to
foreclose on the partner’s economic interest, which would result in a dissolution of
the partnership and would be detrimental to the other partners, and so long as there
were no foreclosure, the interests of the other partners would be protected. There
is no need for this concern here, since NRS 78.746 does not allow a judgment
creditor an additional remedy of foreclosure once a charging order is obtained.

Moreover, Debtor misunderstands the effect of the 2011 amendment to NRS
78.746 which made it applicable to sole-shareholder corporations. That
amendment did not cause the economic interest of a sole shareholder to be totally
exempt, but rather modified the law to also make the economic interest of a sole
shareholder subject to the charging order provisions of NRS 78.746, just as for
small corporations with more than one shareholder.

An examination of the legislative history of the 2011 amendment will make
this clear. The 2011 sole shareholder amendments to NRS 78.746 were contained
in Section 52% of Senate Bill 405. Section 69*' of this same Senate Bill 405 made
a similar amendment to NRS 86.401, in order to make the charging order
provisions of the statute also applicable to single-member limited liability
companies. The intent of the legislature in this regard was explained in Exhibits

F?* and G* to the April 5, 2011 Senate Judiciary Committee Minutes. This Exhibit

20 See Supplemental Addendum, 1.
?! See Supplemental Addendum, 2-3.
22 See Supplemental Addendum, 4.



G contains an explanation of the proposed amendments provided by the Chairman
of the Executive Committee of the Business Law Section, State Bar of Nevada

(which was the sponsor of the bill) as follows at Page G3** of Exhibit G:

“SECTIONS 52, 69, 75 and 82 (NRS 78.746, NRS 86.401, NRS
87.A§.4/I§0 AND NRS 88.535): CHARGING ORDER STATUTES
[MS/KW]

In response to the continuous trend of states to enhance their charging
order statutes (such as South Dakota), the Executive Committee
considered proposed amendments to the charging order statutes
provided for in NRS Chapter 78, Chapter 86, Chapter 87A, and
Chapter 88.... More specifically, the proposed amendments are
designed to clarify the exclusivity of the remedies, maintain the
consistency between the charging order statutes of different
chapters, and specifically reference single-member limited-
liability companies as being subject to these statutes.” (emphasis

added)
Senate Bill 405 was adopted on May 30, 2011 and signed by the Governor

on June 16, 2011.% Shortly thereafter, on June 20, 2011, an article was published
as LISI Asset Protection Planning Newsletter #180 (June 20, 2011) at
http://www.leimbergservices.com®® summarizing the key changes adopted in

Senate Bill 405:

“Following are the key changes:

1. Single Member LLCs and Single Shareholder Corporations

The new language specifically makes the charging order the exclusive
remedy of a judgment creditor for Nevada LLCs, corporations and
LPs, specifically including both single member LLCs and single
shareholder corporations. A charging order is essentially an order
issued by the court granting the judgment creditor a lien over the
judgment debtor's interest in the business entity. By specifically

> See Supplemental Addendum, 5-7.

** See Supplemental Addendum, 7.

%> See the Senate Bill Information Sheet in Supplemental Addendum, 8-9.
26 See Supplemental Addendum, 10-15.



making the charging order the exclusive remedy for single member
LLCs (and single shareholder corporations), the new Nevada law
statutorily negates the problems that have occurred with single
member LLCs in cases as Ashley Albright (Colorado, 2003), A-Z
Electronics, LLC (Idaho, 2006), In re Madanlo (Maryland 2006) and
Olmstead (Florida, 2010). (Supp. Addendum, 11) ...

The new legislation also specifies that creditors of a member of a
single member LLC and creditors of a shareholder of a single
shareholder corporation are limited to the charging order remedy
(other than the alter ego equitable remedy for corporations), thereby
dis)tancing itself from the laws of other states.” (Supp. Addendum,
14

Thus, it is clear that the 2011 amendments were intended to make charging
orders applicable to single-shareholder corporations (and single-member limited
liability companies as well), not to make them inapplicable as Debtor argues.

In addition, Debtor totally fails to address the powerful similarities between
the situation in Foos and the instant case. In holding that the debtor’s economic
interest in the entity was not exempt, the Foos court noted that Ohio’s exemption
statute provided an exemption for a person’s rights in a partnership “except as
otherwise set forth in section 1776.50 of the Revised Code.” O.R.C.
2329.66(A)(14)*". The referenced Section 1776.50%® provided for a charging order
on a partner’s economic interest and further provided in O.R.C. 1776.50(D)* that:

(D) Nothing in this chapter deprives a partner of any right under
exemption laws with respect to the partner’s interest in the
partnership.

The debtor argued that O.R.C. 1776.50(D) operated to exempt his entire

interest in the partnership, including his economic interest, just as Debtor in the

" This dparallels NRS 21.090(1)(bb) which states: "Stock of a corporation
described in subsection 2 of NRS 78.746 except as set forth in that section."

28 This is similar to NRS 78.746.

2 This is similar to NRS 78.746(2)(b), which states: “2. ... this section: ... (b)
Does not deprive any stockholder of the benefit of any exemption applicable to the
stockholder’s stock.”



instant case has argued that NRS 78.746(2)(b) operates to exempt his entire interest
in his stock. However, the court noted that O.R.C. 1776.50(D) does not create an
exemption but only provides that it does not deprive him of any exemption to
which he would otherwise be entitled.

As the In re Foos court stated in 405 B.R. at 610:

But what these provisions plainly fall short of doing is affording a
debtor a right to exempt their entire interest in a partnership. This is a
practicable reading. Under Ohio law, partnerships are easily created.
Therefore, carried to its logical conclusion, the Debtor’s position
would allow persons, by simply transferring their property to a
partnership entity, to easily place their assets beyond the reach of
their creditors. The Court is not willing to countenance such a
fundamental shift in the law given the lack of express statutory

language exhibiting an intent to effectuate such a change. (emphasis
added)

The same rationale applies in the instant case. Debtors should not be able to

place their assets beyond the reach of creditors simply by transferring them to a
corporation and then arguing that their economic interest in their stock is exempt
from the scope of the charging order remedy. The overriding message of the Foos
case is clear. It is only the non-economic interest in the entity that is exempt, and
the economic interest is subject to the charging order remedy. To adopt Debtor’s
rationale would be to conclude that the Nevada legislature decided to totally
exempt the economic interest of a shareholder of a small corporation, and thereby
deny the charging order remedy to creditors of such shareholders, when the
legislative history and the wording of the statute dictate that such creditors are to
be given the right to charge the economic interest of the shareholder as their sole

remedy. Inasmuch as the Objecting Creditors have a judgment against Debtor and
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the bankruptcy trustee stands in the shoes of a judgment creditor’, it is clear that
the economic interest of Debtor in Ensworth and in Eagle Rock Gaming is not
exempt.

B. Weddell v. H20, Inc., 128 Nev. Adv. Op. 9, 127 P.3d 743 (2012).
Debtor argues that Weddell should be ignored because it is not a bankruptcy

case. However, the Weddell case is important because it recognizes the distinction
between economic and non-economic interests insofar as charging orders are
concerned. In Weddell, supra, the Court recognized the ability of creditors to
reach a member’s economic interest in a limited liability company and receive
profit and distributions, even though the debtor retains the non-economic interest.
While the scope of an exemption in a bankruptcy was not involved, the same
economic/non-economic interest distinction applied by the Court in Weddell in
construing NRS 86.401(1) is involved in the instant case.

In this regard, the corporate stock exemption statute (NRS 21.090(1)(bb))
expressly provides an exemption for “Stock of a corporation described in
subsection 2 of NRS 78.746 except as set forth in that section.” (emphasis
added) This statutory cross-reference to NRS 78.746 necessarily brings into play
the charging order provisions of NRS 78.746(1), which statute is identical to NRS
86.401(1)*', except that NRS 78.746(1) applies to stock in a corporation and NRS
86.401(1) applies to a membership interest in a limited liability company. There is

no logical reason why the charging order provisions in each of those statutes

3% The bankruptcy trustee stands in the shoes of a judgment creditor per 11 U.S.C.
544(a).

3! Note also that similar provisions exist relating to partnerships (NRS 87.280 and
NRS 87.4342) and limited partnerships (NRS 87A.480 and NRS 88.535).
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should be construed differently, especially since the purpose of enacting NRS
78.746 was to provide creditors of corporations the same charging order remedies
as creditors of other types of business entities. It makes no difference that the
charging order provisions for limited liability companies apply to all membership
interests, and the charging order provisions applicable to corporations only apply
to stock of small corporations as defined in NRS 78.746(2) because there is no
question in the instant case that Ensworth and Eagle Rock Gaming meet the criteria
set forth for small corporations, and such corporate charging order provisions are
therefore applicable to this case. Moreover, even though Debtor argues that the
charging order provisions of NRS 78.746 are not applicable because his stock

interest is “initially fully exempt”*

, that is simply not the case as explained above
inasmuch as it is only the non-economic interest that is exempt.

Nor has Debtor validly distinguished the Weddell case upon the grounds that
there is no statutory exemption applicable to membership interests in limited
liability companies similar to NRS 21.090(1)(bb). Due to the “exclusive remedy”
provisions of NRS 86.401(2)(a), even if the instant case involved membership
interests in a limited liability company, the bankruptcy trustee would still be
limited to the exclusive remedy of obtaining a charging order on the member’s
economic interest, and the result would be no different. Since NRS 21.090(1)(bb)

only exempts Debtor’s non-economic interest in the stock, he is not provided with

an exemption that is inconsistent with the Court’s rationale in Weddell.

* (See, Answering Brief, 14).
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C. Renteria v. Canepa, 2013 WL 3155348, 2013 U.S. Dist. LEXIS 86181
(D.Nev. 2013).

In Appellant’s Opening Brief, the Objecting Parties cited Renteria v.
Canepa, 2013 WL 3155348, 2013 U.S. Dist. LEXIS 86181 (D. Nev. 2013) for the
purpose of demonstrating that a judgment creditor may obtain a charging order
against a judgment debtor’s stock in closely held corporations. Debtor argues that
Renteria was not a bankruptcy case and that the court pointed out that the
judgment debtor was not personally in bankruptcy. This comment by the judge
was made in response to the judgment debtor’s claim that there were tax liens
which would make a charging order improper. The court noted that any lien
priority claims of the IRS were not before it (as they would have been if the debtor
were in bankruptcy) and that such priority claims would have to be decided in a
separate proceeding. The court’s comment about the judgment debtor not being in
bankruptcy was not an indication that if he were in bankruptcy, the bankruptcy
trustee would not have a claim on the debtor’s economic interest in the stock.

III. DEBTOR'S OTHER ARGUMENTS ARE WITHOUT MERIT.

Debtor claims that this case is about an exemption, not a remedy (See,

Answering Brief, 15). However, the exemption contained in NRS 21.090(1)(bb) is
defined by an express reference to the charging order remedy in NRS 78.746.
Debtor next claims that the charging order statute is discretionary because it
uses the word “may”, when it says “... the court may charge the stockholder’s
stock ....” (See, Answering Brief, 16). However, no attempt was made to show
why such a remedy would not be appropriate in this case. Inasmuch as the
charging order remedy is the exclusive remedy for a judgment creditor, the denial

of such a remedy by the court would be tantamount to denying any remedy. In this
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context, it would be extraordinary for a charging order to be denied, and it is
respectfully submitted that such a denial would be an abuse of discretion. Debtor
cannot avoid his obligations based upon the use of the word “may” in the statute.

Debtor next claims that, with respect to the statutory history, his position is
supported by the differences in the wording between the bill that was not adopted
in 2005 and the bill that was adopted in 2007°*. However, a fair reading of those
bills simply shows that they provide for the same thing. In the 2005 bill, the scope
of the corporate charging order was set out in section 1 of the bill, whereas in the
2007 bill it was set out in section 43.5. The exemption provision in each bill
contains an exception which is defined by a reference to the charging order section
of the bill. The legislative history was laid out in great detail in the Appellant’s
Opening Brief and Debtor has not shown that the history or the wording of the
statutes provides him with an exemption for his economic interest in his stock
which is not subject to the charging order remedy provisions.

Nor is Debtor’s position saved by the fact that exemption provisions are to
be liberally construed. In re Norris, 203 B.R. 463 (Bankr. D. Nev. 1996). The
exemption of NRS 21.090(1)(bb) is clearly limited to the non-economic interest in
the stock inasmuch as it states “except as set forth in that section”, referring to the
charging order provisions of NRS 78.746. A liberal construction of the exemption
does not permit the express words of the exemption to be disregarded.

Finally, the Objecting Creditors have not claimed, as Debtor contends, that

all corporate stock is subject to the charging order remedy. Per NRS 78.746(2)(c),

33 See Addendum, 42-53.
3% See Addendum, 99-125.
3% This section was codified as NRS 78.746.

14



it is only the stock of the types of corporations that are therein described that is
subject to a charging order. For example, stock in publicly traded corporations or
professional corporations is not subject to a charging order. However, the stock of
Ensworth and Eagle Rock Gaming fits the description in NRS 78.746(2)(c) and is
therefore subject to a charging order, and Objecting Creditors, as judgment
debtors, have the right to a charging order remedy which consists of the “rights of

an assignee of the stockholder’s stock’® as defined in NRS 78.746(3).
IV. CONCLUSION.

The Court should rule that Debtor’s claimed exemption of his stock in

Ensworth and in Eagle Rock Gaming only applies to his non-economic interest,
and the Court should advise the Bankruptcy Court that the Trustee is permitted to
administer the economic interest in that stock, such as the right to receive
dividends, distributions, or the like, on account of the stock, for the benefit of
creditors of the bankruptcy estate, and that Debtor’s economic interest in the stock

is not exempt.
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