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JURISDICTIONAL STATEMENT

Nevada Revised Statute § 177.015(3) provides, that a Defendant may appeal
a final judgment or verdict in a criminal case. The Judgment of Conviction in this
matter was entered on March 7, 2014 and a Notice of Appeal filed on April 4,

2014. Further, pursuant to NRAP 4(b)(5), this appeal is being filed within thirty
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(30) days of the Judgment of Conviction. Thus, jurisdiction is proper in this Court.\

II.

III.

ISSUES PRESENTED FOR REVIEW

Whether the show-up of Mr. Taylor was unnecessarily suggestive,
resulting in unreliable out-of-court and in-court identifications that
violated his constitutional right to due process of law;

Whether Mr. Taylor’s Sixth Amendment right to a fair trial and Fifth
Amendment right against self-incrimination were violated when the
State used an inflammatory Powerpoint slide deciaring' him guilty and
made inappropriate comments in closing arguments that a reasonable
juror would interpret only to mean that Mr. Taylor was guilty;
Whether the warrantless access and use of hundreds of data points
showing Mr. Taylor’s historical cell phoﬁe location over a week long

period was a search that violated Mr. Taylor’s Fourth Amendment

rights;

vi
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IV.

Whether there was sufficient, properly admitted evidence at trial to
support the jury’s finding of guilt; and
Whether the accumulated persistent and pervasive errors so tainted

M. Taylor’s trial to deprive him of his Sixth Amendment right to a

fair trial.
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STATEMENT OF THE CASE

On January 14, 2011, a Clark County grand jury indicted Mr. Taylor onf
several charges — Burglary While in Possession of a Firearm (NRS 205.060)
(“Count 1), Conspiracy to Commit Robbery (NRS 200.380) (“Count 2”), Robbery,
with Use of a Deadly Weapon (NRS 200.380) (“Count 3”), and Murder with Usg
of a Deadly Weapon (NRS 200.030) (“Count 4”). The State charged Mr. Taylor
with all 4 éounts on November 18, 2010. Mr. Taylor pled not guilty to all counts
during his January 28, 2011 arraignment in the Clark County District Court. The
case went to trial and on February 27, 2013, the jury convicted Mr. Taylor én all 41
counts. Mr. Taylor moved for a new trial due to various prosecutorial errors that
violated his constitutional rights, which was denied on April 8, 2013. A Judgment
of Conviction was issued on March 7, 2014. (AA VOL 7 01501-01503) Mr.
Taylor filed a timely Notice of Appeal to this Court on April 4, 2014.

STATEMENT OF FACTS

A.  The Robbery-Murder

At Mr. Taylor’s trial, the State’s primary eyewitness was one Angela
Chenault (“Chenault”). (AA VOL 5 01230, AA VOL 6 01270). Chenault was thel |
mother of the victim Michael Pearson’s (“Pearson”) girlfriend, Tyniah Haddon
(“Haddon”). (AA VOL 3 00648-00649). Chenault testified to the circumstances

surrounding the crimes with which Mr. Taylor was charged. On November 18,
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2010, Pearson brought Haddon’s son, Chenault’s grandson, to Chenault’s
apartment, as she typically watched him while Pearson went to his job on night
shift and Haddon finished her day job. (AA VOL 3 00649). Pearson arrived at the
apartment earlier tﬁaﬁ normal. AA VOL 3 00650). Pearson informed her that he
had two acquaintances meeting him there before retrieving a large black bag of
marijuana from outside the apartment that he then placed on top of Chenauit’s
refrigerator. (AA VOL 3 00651-00653).

Chenault testified that she had recently returned from a trip to Michigan to
bury her grandmother and that her great aunt had recently died. (AA VOL 3
00651). When Pearson arrived at her apartment, Chenault was 5usy frying chicken
for herself and her children. (AA VOL 3 00651, 00657, 00660, 00664) In the
meantime, Peat;son began talking on his phone and he soon went outside. (AA
VOL 3 00655-00656) When he returned and knocked to reenter the apartment,
Chenault turned the doorknob to open the door and then immediately returned to
her frying chicken. (AA VOL 3 00656, 00664). Pearson re-entered the apartment
with two ofher men. (AA VOL 3 00656). Chenault had never met either of these
men before and neither introduced himself to her. (AA VOL 3 00657, 00663).

The three men entered the apartment and one of them began looking 'around
to determine who was there. (AA VOL 3 00657). Chenault claimed that when thig

man tried to go into her bedroom, where her grandson was watching television,
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she stood between him and the doorway to prevent his entry. (AA VOL 3 00658).
Chenault stated that she stood face-to-face with this perpetrator only momentarily.
(AA VOL 3 00658). This was Chenault’s only face-to-face encounter with either
perpetrator, as the rest of the time she had her back to the drug deal occurring
behind her. (AA VOL 3 00651, 00660, 00664). Chenault stated that, as a general
matter, she got “no good look™ at the perpetrators. (AA VOL 3 00703).

At this point, Pearson had removed the marijuana from atop the refrigerator
and placed it on the Kitchen table. (AA VOL 3 00660-00661). Pearson asked for
money from the two men in exchange for the drugs, garnering the response thaﬁ
the men were “taking” the drugs. (AA VOL 3 00665). Chenault testified that Mr.
Taylor then began “shaking down” Pearson. (AA VOL 3 00667). Pearson reached
to his right side where he had stowed a gun. (AA VOL 3 00659) Shots were then
fired. (AA VOL 3 00670). When Chenault turned around, she found Pearson had
been shot and the two men had absconded with the drugs. (AA VOL 3 006704

00671).

B. The Las Vegas Police Department (“LVPD”) Investigation and
Arrest of Mr. Taylor

Detective Martin Wildemann (“Wildemann”) of the LVPD was the detective
assigned to interview the witnesses. (AA VOL 5 01049). He interviewed Chenault
at her apartment. 3 RT 200. Wildemann also interviewed Haddon. (AA VOL 5

01067). Haddon gave further details on the drug deal, telling Wildemann that an

3
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| These records included the cell phone numbers that Pearson had contacted just

acquaintance she knew by the name of ‘D’ had arranged to buy a large amount oi['
marijuana from Pearson. (AA VOL 5 01067). Wildemann obtained Pearson’s cell
phone number from Haddon and subsequently accessed Pearson’s cell phone

records with help from the Federal Burcau of Investigation. (AA VOL 5 01067),

before his death. (AA VOL 5 01067). From these records Wildemann was able to
identify Mr. Taylor’s cell phone number, leading him to the name and address of
Jennifer Archer (“Archer”), Mr. Taylor’s girlfriend. (AA VOL 5 01069). He was
also able‘ to identify Archer’s vehicle. (AA VOL 5 01069).

Wildemann had surveillance placed on Archer’s residence. (AA VOL 35
01069). Archer then “made” the surveillance and left her home. (AA VOL 5
01072). Wildemann began looking for her in the immediate vicinity and finally
located her pulling into a bar. (AA VOL 5 01072). Archer entered the bar and
surfaced a few minutes later with Mr. Taylor. (AA VOL 5 01073). The two left
and Wildemann followed, requesting a patrol car to stop them in a shopping plaza
parking lot. (AA VOL 5 01074-01075). The two exited the car and Mr. Taylor
was placed into custody. (AA VOL 5 01075). Wildemann then asked him if he
had a phone, to which Mr. Taylor responded in the affirmative. (AA VOL 5
01076). Detective Wildemann retrieved the phone from Mr. Taylor and Mr.

Taylor provided the phone number. (AA VOL 5 01076). Wildemann called the
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number to confirm it was the phone he retrieved from Mr. Taylor. (AA VOL 5

01077)
C. The Show-Up and Subsequent Identifications of Mr. Taylor

Wildemann, with Mr. Taylor still in custody in the parking lot, phoned
Chenault around 11:45 P.M, more than eight hours after the crime had occurred.
(AA VOL 3 00673-00674; AA VOL 4 .00759—00760).. Chenault met Wildemann
nearby and he had her get into his car. (AA VOL 4 00760). He then drove her to
where Mr. Taylor was being detained, in the middle of a shopping plaza, telling
her “they had him over here.” (VOL 3 00707); AA VOL 5 01078). It was “pitch
black” outside and spotlights were placed on Mr. Taylor. (AA VOL 5 01078).

When they arrived, Chenault was quiet. (AA VOL 5 01079). Chenault observed

Mr. Taylor from the backseat of Wildemann’s car, several yards from where Mr.

Taylor was being detained. (AA VOL 5 01078-01079). She then asked to pull
closer and Wildemann complied. (AA VOL 5 01079-01080). Chenault’s first
response to seeing Mr. Taylor was that she did not believe him to be one of the
men in her apartment. (AA VOL 5 01080).

Once he returned Chenauit to her family, Wildemann went to the police
station and obtained a picture of Mr. Taylor. (AA VOL 5 01081). He texted that
picture to Haddon and asked if that was the person she knew as ‘D.” (AA VOL 5

01081). Haddon confirmed that Mr. Taylor was ‘D.’ (AA VOL 5 01080). Haddon
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texted Wildemann a few hours later, telling him that she had shown the photo to
Chenault and Chenault had positively identified Mr. Taylor as one of the
perpetrators. (AA VOL 5 01083-01084). This was the only point at which
Chenault in any way definitively identified Mr. Taylor as onc of the perpetrators.
(AA VOL 3 00677; AA VOL 5 01083-01084). Chenault also made an in-court
identification of Mr. Taylor during his trial. (AA VOL 3 00659-00600).

D. The State’s Subpoena of Mr. Taylor’s Historical Cell Phone
Location Data

The State also accessed Mr. Taylor’s phone records by obtaining a subpoena
under the Stored Communications Act.' (AA VOL 5 01086) [“Hearing on All
Remaining Motions to Suppress”] These records - at least eighteen Excel
spreadsheet pages - included the numbers to which Mr. Taylor placed calls of
from which he received calls for a weeklong period leading up to Pearson’s
murder. (AA VOL 7 01514-01567) [State’s Exhibit 114B-D] They also disclosed
the locations of each and every cell phone tower to which Mr. Taylor’s phone had
connected across the Las Vegas area. (AA VOL 7 01514-01567) [State’s Exhibit
114B-D] The State was able to determine Mr. Taylor’s location throughout the

Las Vegas arca on the day of the murder, including several private residences.

118 U.S.C. § 2703(d) allows disclosure of private communications data via
subpoena “if the governmental entity offers specific and articulable facts showing
that there are reasonable grounds to believe that the contents of a wire or electronic
communication, or the records or other information sought, are relevant and
material to an ongoing criminal investigation.”

6
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(AA VOL 7 01504-01513) [State’s Exhibits 1-5] Mr. Taylor’s cell phone records
were admitted as substantive evidence at trial over Mr. Taylor’s objection. (AA|
VOL 3 00743-00744)
E. The State’s Closing Arguments
During closing arguments, the prosecution utilized a Powerpoint
presentation. (AA VOL 7 01565-01573) [Court’s Exhibit 51] One of the slides in
that presentation contained a booking photograph of Mr. Taylor. Ibid. Across this
picture, the State placed the phrases “It’s all bad,” a statement Mr. Taylor
purportedly texted to his girlfriend after the crime, and “GUILTY.” Ibid.
Additionally, both prosecutors commenfed on Mr. Taylor’s guilt in closing. With
regard to the cell i)hone evidence, Ms. Christensen stated that “[tlhe defense
suggests that it’s not his phone...I would submit to you because the person using
that phone is guilty of the crimes charged in this case. So he’s got to distance
himself from that phone. But the evidence is overwhelming. He can’t.” (AA VOL
5 01217). Mr. DiGiacomo stated in rebuttal that “[t]here has to be a rational
expianation for the evidence. And I challenge you to find it. . . . I challenge you to
come up with a reasonable explanation of the truth if it does not involve the guilt
of Donald Lee Taylor,” that the jury had “a duty to find the truth,” and that “there’s
at least one person in this room who knows beyond a shadow of a doubt who killed

Michael [Pearson].” (AA VOL 6 01272). He ended by admonishing the jury that i
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“you’re doing your job...you’ll come back here and tell that person [Mr. Taylor]
you know [who killed Pearson], too.” (AA VOL 6 01272). These statements werd
made just before the jury entered their deliberations.

Notably, there was little properly admitted substantive evidence of M. Taylor’s
guilt. The one set of fingerprints found at the scene was not matched to Mr.
Taylor, as such was potentially exculpatory. (AA VOL 5 01018-01019). No
gunshot residue was found on Mr. Taylor, as he was never tested for it. (AA VOL
501187). The marijﬁana Mr. Taylor allegedly stole was never found. (AA VOL 5
01189, 01191). The murder weapon was likewise never recovered. (AA VOL 5
01192). Nevertheless, the jury still convicted Mr. Taylor on all four charged

counts.

SUMMARY OF THE ARGUMENT

Identification procedures utilized in the course of criminal investigations can
deprive criminal defendants of their right to due process of law where they are
unnecessarily suggestive. Certain procedures are, as a general matter,
unnecessarily suggestive, such as a one-on-one show-up. Mr. Taylor’s due process
rights were violated when the LVPD conducted an unnecessarily suggestive show-
up that was not justified by any éxigent circumstances. Moreover, thig
identification cannot be saved from funning afoul of the Constitution because it

was unreliable, even independent of the suggestive procedure. Chenault had little
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time to view the perpetrators in her home, was inattentive and distracted at the timg
of the crime, and could ﬁot deﬁnitively identify Mr. Taylor as one of the
perpetrators until after her daughter showed her a picture of Mr. Taylor,
Furthermore, these same factors indicate Chenault’s in-court identification of Mr.
Taylor was likewise unreliable. Therefore, all identification evidence should have
been excluded at trial and the failure to do so violated Mr. Taylor’s fundamental
right to due process of law.

Mr. Taylor’s Sixth Amendment right to a fair trial was also violated when
the prosecution utilized a Powerpoint slide containing his booking photo with the
words “GUILTY” across the picture during closing arguments. This slide
communicated the prosecution’s personal belief in Mr. Taylor’s guilt, a statement
that would be impermissible to make orally and is therefore impermissible to make
via trial aids. Additionally, both prosecutors made indirect comments that g
reasonable juror would only interpret as being a personal belief that Mr. Taylox
was guilty. These comments further violated Mr. Taylor’s Sixth Amendment right
to a fair trial. Lastly, Mr. DiGiacomo, one of the prosecutors, impermissibly| '
commented on Mr. Tayloi"s failure to take the stand, violating his Fifth
Amendment rights. Therefore, Mr. Taylor’s convictions should be reversed.

The State also introduced Mr. Taylor’s historical cell phone location data as

substantive evidence to show Mr. Taylor was at the scene of the crime, which was
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admitted over objection. These records contained hundreds of location points over
a weeklong period. They also allowed the police to determine Mr. Taylor was at
several private residences across the Las Vegas area. The quantity and private
nature of this data shows that the State’s access and use of that data was a search
within the meaning of .the Fourth Amendment. Because the State did not have a
warrant for this data, it violated Mr. Taylor’s Fourth Amendment rights and the
cell phone location data should have been excluded at trial.

From the foregoing, it is clear that many pieces of evidence were improperly,
admitted against Mr. Taylor at trial. This evidence included eyewitness testimony
as to the identification of Mr. Taylor as one of the perpetrators and evidence
tending to establish that Mr. Taylor was at the scene of the crime. Considering the
evidence that was properly before the jury, then, no reasonable juror could have
found the elements of each crime proven beyond a reasonable doubt. There was
essentially no properly admitted evidence establishing Mr. Taylor’s identity as ong
of the perpetrators, in the absence of the identification and cell phone data,
Moreover, the accumulation of the foregoing errors irreparably tainted Mr.
Taylor’s trial and stacked the deck against him. Such accumulation violated his
fundamental Sixth Amendment right to a fair trial. Therefore, Mr. Taylor’s

convictions should be reversed.

10
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ARGUMENT

L THE SHOW-UP OF MR. TAYLOR WAS UNNECESSARILY]
SUGGESTIVE, RESULTING IN UNRELIABLE AND TAINTED
OUT-OF-COURT AND IN-COURT IDENTIFICATIONS THAT]
SHOULD HAVE BEEN EXCLUDED AT TRIAL.

The Fourteenth Amendmeﬁt of the United States Constitution guarantees
that no state shall “deprive any person of life, liberty, or property, without due
process of law.” U.S. Const. amend XIV. The United States Supreme Court has
expressly recbgnized that the Due Process Clause protects criminal suspects
against unnecessarily suggestive pre-trial identification procedures, where those
procedures irreversibly taint a subsequent trial with the risk of mistaken
identification. Stovall v. Denno, 388 U.S. 293, 301-302 (1967). This Court has
fully adopted the Stovall standard for pre-trial identification challenges. See Jones
v. State, 95 Nev. 613, 617 (1979). A court reviewing a challenge to the
constitutionality of a pre-trial identification procedure considers: “(1) whether the
procedure is unnecessarily suggestive, and (2) if so, whether, under all the
circumstances, the identification is [nevertheless] reliable." Bias v. Stare, 105 Nev.
869, 871 (1989). The show-up utilized by the LVPD in this case wa;g
impermissibly suggestive and produced a totally unreliable ideﬁtiﬁcation that

violated Mr. Taylor’s fundamental right to due process of law.

11
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| identification that [appellant] was denied due process of law.” Bias, 105 Nev. aﬁ

A. The LVPD conducted an unnecessarily suggestive identification
procedure when they brought Chenault to a one-on-one show-up
where only Mr. Taylor was detained in front of a police car,
and no exigency existed.

1L The LVPD conducted a show-up between Mr. Taylor and the
witness, an impermissibly suggestive identification technique
that violated Mr. Taylor’s right to due process of law.
The Nevada Supreme court has adopted the Stovall test for suggestiveness,

“Iclonsidering [whether, in] the totality of the circumstances, the confrontation

conducted...was so unnecessarily suggestive and conducive to irreparable mistaken

871 (internal citations omitted). Certain identification techniques have been
categorized as inherently suspect and suggestive. See, e.g., Jones, supra (finding ar
on-the-scene show-up identification to be inherently suspect).

This Court has held, absent exigent circumstances, that a show-up (or a one-
on-one confrontation) between a witness and suspect is just such an inherently
suggestive technique. Jones, supra, 95 Nev. at 617. This Court opined that show-
ups present the suspect to the witness in such a manner that communicates to the
witness that the police have their man. /d. In Bias, this Court reiterated that show-
ups are inherently suggestive but may be permissible under certain circumstances

where there are sufficient countervailing policy considerations at play. 105 Nev. at

872..
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In Gehrke v. State, this Court held a show-up to be unnecessarily suggestive,
96 Nev. 581, 584 (1980). Gehrke was charged with armed robbery of a gas station.
Id. at 583. The police suspected Gehrke based upon the descriptions given by
witnesses and mugshots each had independently chosen. Id. Police told the
witnesses they “had a suspect in mind” and escoﬁed them to the Gehrke house. 1d|
Gehrke had been placed in front of a police car’s headlights when the witnesses
identified him as the robber. Id. The Court held that, because no countervailing
policy considerations were at play, the procedure was unnecessarily suggestive. Id
at 584. Almost identical factual considerations led the Court in Bias to hold a
show-up impermissibly suggestive. See Bigs, 105 Nev. at 872 (finding the]
circumstances of the show-up to be “similar to those in [Gerhke],” warranting
reversal).

The factual circumstances surrounding Mr. Taylor’s pre-trial identification
are highly similar to those in both Gehrke and Bias, unequivocally showing it to be
impermissibly suggestive. After apprehending Mr. Taylor, Detective Wildemann
phoned Chenault to tell her that they had a suspect they wanted her to identify.
(AA VOL 3 00673-00674). Like the police in Gehrke, Detective Wildemann
suggésted to Chenault they had their man when he told her he thought they “had
him [the perpetrator] over here.” (AA VOL 3 00707). Upon arrival at the shopping

plaza, he was standing outside near police cars for her to view. (AA VOL 3

13
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00676). As in Gehrke, he was the only person being detained and presented to Ms.
Chenault and spotlights were shone directly on him because it was dark. (AA VOL
5 01079, AA VOL 5 00147). Chenault remained in the back seat of Wildemann’s
squad car for the duration of the show-up. (AA VOL 5 01078). These
circumstances unnecessarily indicated that Mr. Taylor was in fact the perpetrator
It is clear from these facts, essentially identical to those in Gehrke and Bias, that
the show-up conducted here was therefore unnecessarily suggestive.

2. No exigent circumstances existed to justify the prompt,
impermissibly suggestive show-up of Mr. Taylor and evidence
of his identification should have been excluded at trial.

There were zero countervailing policy considerations or exigencies at play in
the instant case to justify the unduly suggestive show-up of Mr. Taylor. Although
show-ups are inherently suggestive, certain factual circumstances can justify using
such procedures to identify suspects as the perpetrator of a crime. Gehrke, supra,
96 Nev. at 584, n. 2. See also Bias, supra, 105 Nev. at 872 (reiterating this
conclusion). These policy considerations are related to the presence of an exigent
circumstance making quick identification imperative. See Gehrke v. State, 96 Nev.
581, 584, n. 2 (1980). Exigencies sufficient to justify a show-up include: (1)
ensuring fresher memory, Jones, supra, 95 Nev. at 617; (2) the sole eyewitness’

inability to attend a line-up, Stovall, supra; (3) an eyewitness fortuitously being af
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the scene at the time of arrest, Moss v. State, 88 Nev. 19, (1972); and (4) ensuring
that those committing serious felonies are swiftly apprehended, Simmons v. United
States, 390 U.S. 377 (1968). Where these exigencies are absent, however, courts
should be reluctant to find a show-up permissible. See, e.g., Bias, 105 Nev. at 872.
See also Gehrke, 96 Nev. at 584. None of these exigencies were present in the
instant matter to justify the unnecessarily suggestive show-up of Mr. Taylor.

In Jones, for example, the defendant had been charged with robbery of two
hotel guests in their room. 95 Nev. at 616. Hotel security had apprehended the
defendant and his accomplice before they left the hotel and escorted the victims to
the hotel’s security office to identify the suspects between thirty and forty-five
minutes after the robbery occurred. Jd. This Court held that, although the procedure
was unnecessarily suggestive, an exigency existed to justify it. Id. at 617. This
Court focused on the short amount of time between the crime and the show-up]
stating that even show-ups coﬁducted in close proximity to the commission of the
crime tend to be more reliable than a later identification because memory is
fresher. Id.

This exigency does not exist for the show-up of Mr. Taylor, however. The
show-up was conducted around 11:45 P.M., over eight hours after the crime had|
occurred. (AA VOL 5 01078). This is nowhere neaf the small timeframe present in

Jones and therefore ensuring Chenault’s “fresh” memory cannot justify the show-
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up of Mr. Taylor. There was also no indication that Chenault would be unavailable
for a later line-up identification. See Sfovall, supra (finding an unnecessarily
suggestive show-up justified where it was speculative as to whether the sole
remaining eyewitness to a murder, stabbed 11 times by her assailant, would
survive to identify her attacker). Furthermore, Chenault was clearly not at the
scene at the time of Mr. Taylor’s arrest, since Detect