FOLEY

OAKES

L - - - I - T I " N - R

8 I BB REBERBRRBGEZ2a3aaeai&E R = 5
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Nevada Bar No. 1999
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Las Vegas, Nevada 89101

Tel.: (702) 384-2070
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Attorneys for Lewis Helfstein, Madalyn
Helfstein, Summit Laser Products, Inc.,
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATIOIN,

Plaintiffs,
Vs.

LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER
PRODUCTS, INC., SUMMIT
TECHNOLOGIES L1.C, Ul SUPPLIES,
UNINET IMAGING, INC., NESTOR
SAPORITI and DOES 1 through 20,

and ROE entities 21 through 40, inclusive,

Defendants.

UI SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORITI,

Counter-Claimants,
V8.
IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORFORAITON, and
ROE CORPORATIONS 101-200,

Counter-Defendants,
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CASE NO. A587003
DEPT. NO. XI

CROSS-DEFENDANTS, LEWIS
HELFSTEIN, MADALYN HELFSTEIN,
SUMMIT LASER PRODUCTS, INC.,
AND SUMMIT TECHNOLOGIES, LLC’S
MOTION FOR STAY OR DISMISSAL,
AND TO COMPEL ARBITRATION

DATE:
TIME:
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UI SUPPLIES, UNINET IMAGING AND
NESTOR SAPORITI,

Cross-Claimants,
VS,
LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER
PRODUCTS, INC., SUMMIT
TECHNOLOGIES, LLC,

Cross-Defendants.

COMES NOW Cross - Defendants, LEWIS HELFSTEIN, MADALYN HELFSTEIN,
SUMMIT LASER PRODUCTS, INC., and SUMMIT TECHNOLOGIES, LLC, ( collectively
referred to herein as “the Summit Parties”), by and through their attorneys, J. Michael Oakes,
of the law firm of Foley & Oakes, PC, and hereby submit their Motion for Stay or Dismissal,
and to Compel Arbitration. This Motion is based upon the grounds that the Crossclaim against
them arises out of a written agreement containing a mandatory arbitration clause and a choice
of venue provision requiring that venue for any litigation be conducted in Nassan County, New
York. This Motion is based upon the pleadings and papers on file herein, the Memorandum of
Points Authorities which follows, and such argument as will be heard at the time of the hearing
of this Motion.

DATED this #Thday of April, 2010.

FOLEY & OA

. Michael Oakes, Esq.
Nevada Bar No. 1999
850 East Bonneville Avenue

Las Vegas, Nevada 89101

Attorneys for Lewis Helfstein, Madalyn
Helfstein, Summit Laser Products, Inc.,
Summit Technologies, LLC, Cross-Defendants
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1 NOTICE OF MOTION
2 ||TO: Michael B. Lee, Esq., attorney for Defendants, Ul Supplies, Uninet Imaging and Nestor
3 Saporiti, ard
TO: Jeffrey R. Albregts, Esq., attorney for Plaintiffs, Jra and Edythe Seaver Family Trust, Ira
4 Seaver, Circle Consulting Corporation, and
5 ||TO: Byron L. Ames, Esq., attorney for Plaintiffs, Ira and Edythe Seaver Family Trust, Ira
6 Seaver, Circle Consulting Carporation, and
7 YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned
g ‘
will bring the following MOTION FOR STAY OR DISMISSAL, AND TO COMPEL
9
0 ARBITRATION on for hearing before the above-entitled Court on the 25 day of
1 May , 2010, at the hour of 9 : 00 _a .m. of said date, in Department No. XI, or
12 ||as soon thereafter as counsel can be heard.
13 DATED this . Lday of April, 2010.
14 FOLEY & OAKES, PC
15
16 \
17 I. Michael Oakes, Esq.
Nevada Bar No. 1999
18 850 East Bonneville Avenue
Las Vegas, Nevada 89101
19 (702) 384-2070
20
21
22
23
24
25
26
27
28
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MEMORANDUM OF POINTS AND AUTHORITIES

L.

INTRODUCTION

The Crossclaim in this case arises out of an Agreement for Purchase and Sale of
Assets (the “Agreement™), dated March 30, 2007, which contained a broad form mandatory
arbitration provision and a venue provision designating Nassan County, New York as the sole
venue for any action or arbitration arising from the Agreement. The Agreement recites that it
was made in New York, and was between two entities domiciled in New York.

This Motion is asking the Court for a dismissal of the cross claim, without prejudice, in
order to give effect to the intentions of the parties concerning arbitration and vemue as
described in the Agreement. Alternatively, this Motion is requesting that the cross claim be
stayed, pending conclusion of any arbitration.

This motion is supported by the Affidavit of Lewis Helfstein, which is attached as
Exhibit A, and the demand for arbitration in Nassan County, which is attached as exhibit B.!

IL

STATEMENT OF THE CASE

The cross claim against the movants (which is really a third party claim) is secking
indemnity for any amounts that the cross claimant is obligated to pay to the Plaintiffs. The
cross claim states that “Cross-Defendants breached the term of the Sales Agreement by
exposing Cross-Claimants to alleged damages by Plaintiffs related to the Consulting

Agreement.” (See paragraph 10 of the cross-claim). The Sales Agreement that is referenced in

! Exhibit A - Affidavit of Lewis Helfstein - Due to the short filing deadline, the attached Affidavit of
Lewis Helfstein only contains the facsimile signature. The original will be filed with the Court promptly
hereafter.

4 of 12
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paragraph 10 of the cross claim contains the broad form mandatory arbitration provision and
the venue provision that is described above.

The movants had originally been named as co-defendants in this case. However, the
movants never filed a responsive pleading and, instead, settled with the Plaintiffs and were
voluntarily dismissed from the case on November 23, 2009.

Thereafter, the Plaintiffs amended their Complaint against the non-settling defendants,
and, in turn, the.non-settling defendants filed their answer, coumterclaint, and this “cross
claim™ against the moving partics. The cross-claimants served their cross claim and are now
demanding an appearance in the case by the movants, notwithstanding the clear terms of the
Agreement regérding venue and arbitration.

Concerning the Agreement, the Court should note that:

On Page 1 of the Agreement, it states that “This agreement is made as of March
30, 2007, at Bohemia, New York...”

On page 15 of the Agreement, it states that “Any controversy or claim arising
out of or relating to this Agreement...” shall be settled by binding arbitration and that
venue for the arbitration shall be Nassau County, New York.

On pages 15 and 16 of the Agrecment, both Seller and Buyer gave New York
addresses for the giving of any notices required under the Agreement.

On page 17 of the Agreement, it states that the substantive laws of the State of
New York shall apply to any disputes, and again states that Nassau County, New York
shall be the sole vere for any action or arbitration.

The cross-claim (which is really a third party claim for indemmity) is brought by
the New York corporation, its California corporation parent company, and its

California resident officer and principal sharcholder against a New York limited

Sof 12
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liability company, a shareholder that is a New York limited liability company, axl two

New York residents.

m.

LEGAL ARGUMENT

A.  AGREEMENTS TO ARBITRATE ARE ENFORCEABLE

The Agreement contains a choice of law provision stating that New York law will apply
to any dispute. However, regardless of whether New York or Nevada law applics, both states
have a strong policy in favor of the enforcement of arbitration provisions.

Under New York law, the case of Harris vs. Shearson Hayden Stone, 82 A.D. 87, 441

N.Y.S.2d 70 (N.Y.A.D. 1981), af"d 56 N.Y.2d 627, 435 N.E.2d 1097, 450 N.Y.S.2d 482

[1982]), held that:

“[TThis State favors and encourages arbitration as a means
of conserving the time and resources of the courts and the
contracting parties.” (Matter of Nationwide Gen. Ins. Co.
v Investors Ins. Co. of Amer., 37 NY2d 91, 93; see
Matter of Maye [Bluestein], 40 NY2d 113.) Moreover,
“[plarties to a contract may agree, if they will, that any
and all controversies growing out of it in any way shall be
submitted to arbitration. 1f they do, the courts of New
York will give effect to their intention.” (Matter
Marchant v Mead-Morrison Mfg. Co., 252 NY 284,
298.)“It has long been this State's policy that, where
parties enter into an agreement and, in ome of its
provisions, promise that any dispute arising out of or in
connection with it shall be settled by arbitration, any
coatroversy which arises between them and is within the
compass of the provision must go to arbitration.” (Maizer
af Exercycle Corp. [Maraia], 9 NY2d 329, 334, citing
cases.)
The strong policy in favor of arbitration is similarly well known in Nevada.

NRS 38,035 states:

A written agrecment to submit any existing controversy to
arbitration or a provision in a written contract to submit to

6of 12
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arbitration any comiroversy thereafter arising between the
parties is valid, enforceable and irrevocable save upon
such grounds as exist at law or in equity for the revocation
of any contract. NRS 38.015 to 38.205, inclusive, also
apply to arbitration agreements between employers and
employees or between their respective representatives
unless otherwise provided in the agreement.
As described in Phillips v. Parker, 106 Nev. 415, 794 P.2d 716 (1990), the
Nevada Supreme Court has emphasized the desirability of enforcement of an arbitration
agreement between the parties. The Phillips decision contains the following

pronouncements of Nevada law on the subject:

“There is a strong public policy favoring contractmal provisions
requiring arbitration of a dispute resolution mechanism.
Consequently, when there is an agrecment to arbitrate we have
said that there is a “presumption of arbitrsbility. ”

“We have previously held that once an arbitrable issue has been
found to exist, all doubts concerning the arbitrability of the
subject matter should be resolved in favor of arbitration. Exber,
Inc. v. Sletten Constr. Co., 92 Nev. 721, 729, 558 P.2d 517, 522
(1976). Courts are not to deprive the parties of the benefits of
arbitration they have bargained for, and arbitration clauses are to
be construed liberally in favor of arbitration.” See 106 Nev. at
417.
The cross-claimant’s own allegations point directly to the Agreement containing
the arbitration provision as the basis for the relief they are seeking. Thus, there is 10
doubt that the issues involved in this controversy, as between the cross-claimanis and
the movants, are subject to the arbitration provisions. The Court should give effect to

those provisions and grant this motion.

B. FORUM SELECTION CLAUSES ARE ENTITLED TO ENFORCEMENT
The Agreement relied upon for the cross claim contains a forum selection clause,

designating Nassau County, New York as the forum for any litigation or arbitration.

Tofl12
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"Where such forum selection provisions have been obtained through " freely negotiated'
agreements and are not unreasonable and unjust,' their enforcement does not offend Due

Process." See: Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472, n._14 (1985).

Since the Agreement was made in New York among New York entitics, there is
nothing “unreasonable and unjust” about enforcing the vemue provision as written. As stated
before:

The Agreement was between a New York corporation and a New York limited
liability company.

On Page 1 of the Agreement, it states that “This agreement is made as of March
30, 2007, at Bohemia, New York...”

On page 15 of the Agreement, it states that “Any controversy or claim arising
out of or relating to this Agreement...” shall be settled by binding arbitration and venue
for the arbitration shall be Nassau County, New York.

On pages 15 and 16 of the Agreement, both Seller and Buyer give New York
addresses for the giving of any notices required under the Agreement.

On page 17 of the Agreement, it states that the substantive laws of the State of
New York shall apply to any disputes, and again states that Nassau County, New York
shall be the sole venue for any action or arbitration.

It is worth mentioning that there is no rule whatsoever that would require this
cross-claim/third party clgimforindemnitytobcheardatthesameﬁnwinthesame
place as the underlying case. There is no such thing as a “compulsory” cross claim or
third party claim. Thus, the granting of this motion will have no effect upon the

litigation of the Complaint and Couxuterclaim.

8 of 12
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Under Nevada law, venue for this cross claim is improper, even if there was no
venue provision or arbitration provision in the Agreement.

NES 13.610 states:
“Wlere actions are to be commenced.

1. When a person has contracted to perform an obligation
at a particular place, and resides in another county, the
action must be commenced, and, subject to the power of the
court to change the place of trial as provided in this chapter,
must be tried in the county in which such obligation is to be
performed or in which the person resides; and the county in
which the obligation is incurred shall be deemed to be the
county in which it is to be performed, unless there is a
special contract to the contrary.”

NRS 13.040 states:
Venue in other cases.

In all other cases, the action shall be tried in the coumty in
which the defendants, or any one of them, may reside at the
commencement of the action; or, if none of the defendants
reside in the State, or if residing in the State the county in
which they so reside be unknown to the plaintiff, the same
may be tried in any county which the plaintiff may
designate in the complaint; and if any defendant, or
defendants, may be about to depart from the State, such .
action may be tried in any county where either of the
parties may reside or service be had, subject, however, to
the power of the court to change the place of trial as
provided in this chapter.

NRS 13.050 states:
Cases in which venue may be changed.

1. ¥ the county designated for that purpose in the
complaint be not the proper county, the action may,
notwithstanding, be tried therein, unless the
defendant before the time for answering expires
demand in writing that the trial be had in the proper
county, and the place of trial be thereupon changed
by consent of the parties, or by order of the court, as
provided in this section.

Qof 12
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2. The court may, on motion, change the place of
trial in the following cases:

(a) When the county designated in the complaint is

not the proper county.

(b) When there is reason to believe that an
impartial trial cannot be had therein.

(¢) When the convenicnce of the witnesses and the
ends of justice would be promoted by the change.

3. When the place of trial is changed, all other
proceedings shall be had in the county to which the
place of trial is changed, unless otherwise provided
by the consent of the parties in writing duly filed, or
by order of the court, and the papers shall be filed or

transferred accordingly.

None of the cross- claimants and none of the cross defendants reside in Clark

County, as none of them are even residents or domiciliaries of Nevada. Furthermore,

the obligation was incurred is Bohemia, New York, not Clark County.

Given the improper venue, the clear forum selection clause, the New York

residency and domicile of the parties, and the making of the Agreement in New York,

it is clear that Nassau County, New York, is the more appropriate forum for the

i

Iy

i
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fif

1

I
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adjudication of these claims. Alternatively, it should also be viewed as the more

convenient forum. In either event, the cross- claim should be dismissed.

DATED this thay of April, 2010.

FOLEY & OAKES, PC

S S

J. Michael Oakes, Esq.
Nevada Bar No. 1999

850 East Bonneville Avenoe
Las Vegas, Nevada 89101

Anorneys for Lewis Helfstein, Madalyn
Helfstein, Summit Laser Products, Inc.,

Summit Technologies, LLC,
Cross-Defendants

11 of 12
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CERTIFICATE OF SERVICE BY MAIL AND BY FACSIMILE

I hereby ceriify that a true and correct copy of the foregoing CROSS-
DEFENDANTS, LEWIS HELFSTEIN, MADALYN HELFSTEIN, SUMMIT LASER
PRODUCTS, INC., AND SUMMIT TECHNOLOGIES, LLC’S MOTION FOR
STAY OR DISMISSAL AND TO COMPEL ARBITRATION was served to those
persons designated below on the 20" day of April, 2010:

X By placing a copy in the United States mail to the
following parties and/or their attorneys at
their last known address(es), postage thereon
fully paid, addressed as follows below.

X _ By faxing to an operable facsimile machine of the
following parties and/or their attorneys at the

fax numbers designaied below. A copy of ths
transmit confirmation report is attached

hereto.
Gary E. Schnitzer, Esq, JTeffrey R. Albregts, Esq.
Michael B. Lee, Esq. Santoro, Driggs, Walch, Kearney,
Kravitz, Schnitzer, Sloane & Johnson Chtd. Holley & Thompscen
8985 S. Eastern Avenue, Suite 200 400 South Fourth Street
Las Vegas, NV 89123 Third Floor
Facsimile No. 702-362-2203 Las Vegas, NV 89101
Attorneys for Defendiants Ul Supplies, Uninet Facsimile No. 702- 791-1912
Imaging and Nestor Saporiti Artorneys for Plaintiffs

Byron L. Ames, Esq.
Jonathan D. Blum, Esq.

Tharpe & Howell
3425 Cliff Shadows Parkway, Suite 150

Las Vegas, NV 89129
Facsimile No. 702-562-3305

Attorneys for Plaintiffs

An Employee Of Foley & Oakes, PC

12 of 12
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STATE OF NEW YORK )
: 88
COUNTY OF SUFFOLK )

AFFIDAVIT OF LEW]S HELFSTEIN

Lewis Heifstein, after being first duly sworn, deposes and states the following:

1. I have personal knowledge of the facts and statements set forth herein.

2. On or about March 30, 2007, UT Supplies, Inc. and Summit Technolqgi&s, LLC
entered into an Agreement for Purchase and Sale of Assets (the “Agreement™), a copy of which
Is artached beretwo as Exhidlt 1.

3. As desoribed in the Agreement, UI Supplics, Inc. is a New York corparation
and Summit Technologies, LLC is a New York limited liability company, having its principal
office at Bohemia, New York. As shown on page 18 of the Agreement, the Agreament was
executed in Bohemia, New York, by Lewis Helfstein for Summit Technologies, LLC and by
Nestor Saperiti for UI Supplies, Inc.

4, The Crossclaim that has been filed against me and the other Cross-Defendants,

Madatyn Helfstein, Summit Laser Products, Inc., and Summit Technologics, LLC arises out of

the Agreement.
5, ‘I'he Agreement contained the following provistons:
“12. Asbitration

12.1  Any controversy or claim arising out of or relating to this Agreement , or
its breach, shall be settled by binding arbitration in accordance with the
compmereial rules of the American Arbitration Association, and judgment on thc
award rendered by the arbitrator(s) may be entered in any court having
jurisdiction. The verme of any arbitration shall be Nassau County, New Yo

“14.1(c) Governing Law and Vepue. This Agreement is made in, and shall be
construed under, the substantive laws of the State of New York, exclusive of

choice of law principlcs. Nassau County, New York shall be the solo venue for
any action or arbitration brought pursuant to this agrecment.”

6. The Crossclaim identifies Ul Supplies, Inc., Uninet Imaging, Inc., and Nestor

1of2
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Saporiti es the Crogs-Claimants. Ul Supplies is the New York corporation that was a party to the
Agreement. Uninet Imaging is the parent company of UI Supplics, Inc., and Nestor Saporiti 18
Vtha President asd principal owner of U Supplies, Inc.

7. Madalyn Helfstein is my wife. She and Iboth reside in the State of New York.
Summit Laser Products, Inc. is a New York corp;oration and Summit Technologies, LLC is a
New York limited liability company. Summit Laser Products, Inc. isa shareholder of Summit
Teehnologies, LLC.

DATED this 19th day of April, 2010. .

2 8 Ao

Lewis Helfstein

Subscribad and Swom to
before me this day of
2010.

—

Notary Public

20of2
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AGREEMENT FOR PURCHASE AND SALE OF ASSETS
by and between
Ui SUPPLIES, INC. and

SUMMIT TECHNOLOGIES, LLC

This agreement is made as of March 30, 2007, at Bohemie, New York, among Ul
Supplies, Inc. (“Buyer”), 2 New York Corporation, and Sumnmit Technologies, LLC, a New
York Limited Liability Company having its principal office at Bohemia, New York (“Seller™).

1. Sale and Purchase of Assets

1.1 The Assets: Subject to the terms and conditions in this Agreement, Seller agrees
to sell, assign, transfer, convey, and deliver to Buyer, and Buyer agrees to purchase, all of
Seller’s tangible and intangible property, wherever located, inchuding all unkmown and
contingent rights, Seller’s corporate name, goodwill, insurance and other contract benefits,
intellectual property rights, phone numbers, internet domain names and registrations, software
programs, such inventory as provided herein, equipment, furniture and machinery, and all other
tangible assets used in Seller’s business (collectively, the “Acquired Assets”), and a complete
and accurate list of all of the Acquired Assets is contained and listed in Exhibit A attached.
Expressly excluded from the Acquired Assets purchased by Buyer under this Agreement are all
accounts receivable of Seller (the “Accounts Receivable”).

1.2 Collection of Accounts Receivable: Upon the closing of the sale of the Acquired
Assets (the “Closing™), Seller shall retam all Accounts Receivable. Both Buyer and Seller
acknowledge that after the Closing, Buyer will be selling to customers (each, an “Accoumt
Debtor Customer™) who, as of the day of @osing (the “Closing Pnte”), will continue to owe
Seller monies against Accounts Receivable. Buyer agroes that all monies collected from an
Account Debtor Customer shall go to the Seller first, until such Account Debtor Customer’s
liability to Seller is satisfied. In the event that any payment received by Buyer from an Account
Debtor Customer exceeds the unpaid balance of the Account Receivable owed by the customer
to Seller, the entire payment shall be deposited in Buyer’s account, and, within three (3) business
days of clearance of said funds, Buyer shail deposit the portion due to Seller to Seller’s
designated account. Upon payment in full of all monies due from an Account Debtor Customer
~ to Seller, all subsequent payments by such customer shall be deposited into Buyer’s account.

" Buyer shall have the obligation to collect and deposit into Seller’s account monies received from
Seller’s Account Debtor Customers for the first 100 days after the Closing Date (the “Collection
Period”). During the Collection Period, Buyer shall deliver to Seller weekly written reports to
Seller accounting for all monies received by Buyer from each Account Debtor Cuistomer of
Seller and the amount deposited in Buyer’s designated account. On ox before the 110th day after

: 1
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the Closing Date, Buyer shall give written notice to Seller of the outstanding balance due on all
. Accounts Receivable of Sellér, as of the 100th day after the Closing Date (the “100 D_ay
Report”). Until the later of: (i) the 110th day after the Closing Date, (ii) the date on which
Seller receives notice that Buyer does not elect to purchase the Accounts Receivable, and (iii) the
closing of Buyer's purchase of the Accounts Receivable, Seller shall have the right, with not less
than 24 hours notice to Buyer, to inspect Buyer’s books and records regarding the Accounts
Receivable and payment history of Seller’s Account Debtor Customers. If, after the 100th day
after the Closing Date, a balance is still owed to Seller, by any customer of Seller, Buyer shall
not make any further sales of product to such customer, until the later of: (i) the Accounts
Receivable due to Seller from said customer have been paid in full; and (ii) the closing of the
sale of such Accounts Receivable to Buyer, as provided herein. Commencing on the 11 1th day
after the Closing Date, Seller shall have the right to pursue collection of any Account Receivable
owed to Seller by any customer of Seller whose accounts are not purchased by Buyer, pursuant
to this Agreement. For the three month period following the 110th day after the Closing Date,
Buyer, and any of its affiliates, subsidiaries or divisions shall niot sell any products to any
customer of Seller from whom an Account Receivable balance is owed to Seller, unless such
balance is paid in full prior to the expiration of said three month period. If Buyer deems not to
extend credit to any customer of Seller, Buyer may not sell any products fo such customer for a
period of three years from: any of Buyer’s branches. The parties may enter into separate
agreements on specific accounts which will then not fall under the terms of this section.
Failure to comply with this provision shall be deemed a material default under this Agreement.

1.3 Purchase of Accounts Receivable: Within ten (10) days after the 100 Day
Report is due to be delivered to Seller under Article 1.2, Buyer shall notify Seller of its intent to
purchase any or all of the remaining Accounts Receivable of Seller, and shall specify the name
of each account being purchased, and the outstanding balance of each such account. The
purchase price for each account shall be the unpaid balance of the Account Receivable of the
Seller at the time of the Purchase, unless agreed otherwise by Seller and Buyer. Payment for all
Accounts Receivable being purchased by Buyer from Seller shall be made in full within ten (10)
days after Buyer’s statement of intent to purchase the Accounts Receivable. Upon payment in
full for any Account Receivable of Seller, Seller shall no longer have the right to collect said
account, and Buyer shall have the exclusive right to collect said Account Receivable. Buyer
shall have no recourse against Seller for the unpaid balance of any Account Receivable sold by
Seller to Buyer or for any expenses of collection. Seller makes no representation as to the
collectability of any Accounts Receivable of Seller. Buyer ghall hold harmless and indemnify
Seller from and against all liabilities, claims, causes of action, costs and expenses, including
reasonable attormeys fees, arising from the collection of any Account Receivable sold by Seller
to Buyer.

1.4 Refuarns

2. Purchase Price and Pavment for Acguired Assets

2.1 Non-Inventory Acquired Assets: In consideration for the sale and transfer of
the Acquired Assets, exclusive of Seller’s inventory, including work in process, if any

2
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(collectively, the “Inventory”), Buyer hereby agrees to pay Seller an aggregate of $250,000 as
follows:

(@) On the Closing Date, Buyer will pay by wire transfer to Seller, the sum of
$150,000;

(b) On the Closing Date, Buyer will deliver to Seller a duly executed
promissory note (in the form attached as Exhibit B), dated as of the Closing Date,
in the principal amount of $100,000 payable in two payments of $50,000 (the
“Note”); first payment to be made 60 days after the Closing Date; second
payment to be made 90 days after the Closing Date.

2.2 Allocation of Non-Inventory Purchase Price: The pmc]:ase price for the non-
Inventory Acquired Assets shall be allocated as follows:

(2) Good will and intangible Acquired Assets — $150,000;
{b) Manufacturing equipment — $80,000; and
© Other tangible Acquired Assets — $20,000.

23 Inventory Furchase: Buyer shall purchase certain of Seller’s Inventory on the
Closing Date under the following terms and conditions: .

(a) Seller has provided the Buyer with a current list of Seller’s Inventory.
Buyer has indicated those items that he deems are not current Inventory (the
“Fxcluded Inventory”), and the Excluded Inventory shall be part of the Acquired
Assét at a price of 1% of Seller’s cost.

(b)  The temaining Inventory (the “Sold Invemtory”) shall be valued at
‘Seller’s cost as of the Closing Date, and shall be purchased by Buyer. ‘The
purchase price of the Sold Inventory shall be 85% of said value except for chip
components valued at 90%. The Buyer shall transfer this amount by wirg transfer
into Seller’s designated account on the Closing Date, pursuant to Schedule H,
attached.

24 Default on Note Payments: If any payment due under the Note is not

made timely, then, upon ten (10) days written notice from Seller to Buyer of such default, and

the balance due under the Note shall jmmediately be deemed to be due and payable in fall,
together with intetest thereon from the date of default at the rate of nine (9%) percent per ancurm.

Seller shall be entitled to immediately take any action against Buyer, or Guarantor without

further notice.

2.3 Event of Default: A failure by Buyer to timely make any payment due under the
Note shail be deemed an event of default under this Agreement (“Event of Default”). A failure
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by Buyer to timely perform any obligation under this Agreement, other than timely payment of
the Note, and any other agreements entered into by Buyer m comnection with this Agreement,
which default remains uncured after ten (10) days notice from Seller to Buyer, shall be deemed
an Event of Default. Upon the occurrence of an Event of Default, the balance then due under the
Note shall be due and payable in full, together with interest thereon at the rate of nine (9%)
percent per annum, from the date of the Event of Default

3. Liabilities and Sales Tax

31 It is understood that, except as otherwise expressly provided in this Agreement,
Buyer is not assuming any of Seller’s liabilities or obligations. Provided Buyer performs all of
its obligations under this Agreement, Seller agrees to pay any sales or use taxes arising from the
sale of Acquired Assets and sold Accounts Receivable under this Agreement.

32 Specifically, Buyer expressly excludes (1) any taxes, including income, sales, and
use taxes imposed on Seller because of the sale of its assets and business; (2) any liabilittes or
expenses Seller incurred in negotiating and carrying out its obligations, or jts dissolution and
liquidation, under this Agreement (including attomey fees or accountant fees); (3) any
obligations of Seller under any employee agreement or any other agreements relating 1o
employee benefits that Seller has with any of its employees; (4) any obligations incurred by
Seller prior to the Closing Date; (5) any liabilities or obligations incatred by Seller in violation
of, or as a result of Seller’s violation of, this Agreement; (6) any obligations or labilities of
Seller under any environmental laws; and (7) any obligations or liabilities of Seller for, or arising
out of, any proceeding pending against Seller, or any tortious, unlawful frandulent conduct on
the part of Seller (collectively, the “Excluded Obligations™).

33 Buyer shall have the right to withhold from the purchase price any amounts
necessary to provide for the payment of any sales or usc taxes arising from the sale of the
Acquired Assets or sold Accounts Receivable that Seller does not pay and for which Buyer has
become legally obligated to make such payments. Within five (5) days after delivery to Buyer of
proof of payment by Seller, for such obligations, or delivery to Buyer of a duly executed release
or satisfaction of such legal obligation of Buyer, Buyer shall deliver to Seller all amounis
withheld from the purchase price imder this Article 3.3. -

34 Seller will pay all sales, use, and similar taxes arising from the transfer of the
Acquired Assets (other than taxes on a party’s income). Buyer will not be responsible for any
business, occupation, withholding, or similar tax, or any taxes of any kind incurred by Seller
related to any period before the Closing Date.

35 Seller agrees to indemmify and hold Buyer harmless from and against the
Excluded Obligations, all liabilities for any taxes for which Seller is responsible under this
Agreement, and all lisbilities, claims, causes of action, costs and expenses, including reasonable
attorneys fees, arising from the Excluded Obligations and any taxes for which Seller is
responsible under this Agreement.

3.6 Accounts Payable: Seller shall remain responsible for all accounts payable due to
vendors from Seller as of the Closing Date. Effective on the Closing Date, Buyer shall change

4

C:\Documents and Setings\nestorsW ocal Seftings\Temporary Internet Flles\OLK3ZPurchase Agmut STLLG 04-03-07 8}?3&;
a

PA000141



the format of purchase orders coming from the Summit and Laserstar facilities to clearly indicate
that the purchase is being made by an entity other than Seller or Summit Laser Products, Inc.
(“Laser™)

4. Lease

4,1 Buyer and Seller acknowledge that Seller’s existing use and occupancy of its
premises, located at 95 Orville Dr, Bohemia, NY 11716 (the “Premises™), is under a lease (the
“Lease™), dated 12/12/2000, from Reckson FS Limited Partnership (“Landlord™), as landlord, to
Laser, as tenant, an accura‘e and complete copy of which has been supplied to Buyer, and the
Lease will be assigned by Laser, and assumed by, Buyer, effective as of, and for all liabilities
and obligations arising as of and after, the Closing Date, subject to landlord’s consent. Buyer
and Seller shall use best efforts to obtain Landlord’s written consent for said assignment aqd
assumption, provided however, that Seller and Laser shall not be required to incur any cost In
obtaining said consent. Any security deposit available shall inure to the benefit of the Buyer.

42 Buyer hereby agrees to hold harmless and indemnify Seller from and against all
liabilities, claims, causes of action, costs and expenses, including reasonable attormeys fees,
incurred. afier the Closing Date in connection with and/or arising from the Lease, any obligations
due under the Lease, and/ct use, occupancy, and/or possession of the Preises by Buyer and/or
any other person or entity prior to the date of Closing Date.

5. Other Obligations

5. Attached as Exhibit C is a list of Seller’s insurance policies, carriezs, types of
insurance, account mumbers, coverage, and premiums. There shall be an adjustment at Closing
for all insurance premiums peid by Seller for the period after the Closing Date. Buyer also
agrees to assume and discharge, in due course, the following obligations as may arise and
become due on and after the date of this Agrecment: (1) premiums payable on Seller’s insurance
policies, listed in Exhibit C, for coverage on and after the date of this Agreement, and (2) the
employment of, and salaries and compensation due (consistent with prior rates and practices) to,
all employees of Seller. It is understood that Seller and Buyer have protated all of the expenses
attributable to said obligations and have adjusted the purchase price of the Acquired Assets
purchased in this Agreement accordingly.

52 Buyer hereby agrees to indemnify and hold Seller harmless from and against all
liabilities, claims, causes of action, costs and expenses, including reasonable attorneys fees,
arising from any obligation assumed by Buyer under Article 5.1, and/or any failore of Buyer to
timely pay any obligation assumed by Buyer under Article 5.1.

6. Seller’s Representations, Warranties, and Covenants: Seller represents, warrants, and
covenants to Buyer as follows:

6.1 Approval, Authority, and Ownership: All member approvals required for
Seller to enter into this Agreement and sell the Acquired Assets have been duly obtained, and
Seller has full power, authority, and ownership to enter into this Agreement and to effectuate all
of the transactions contemplated, without any conflict with any other restrictions or limitations,
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whether imposed by ot contained in Seller’s management agreement or by or in any law, legal
requirement, agreement, 07 otherwise;

6.2 Absence of Changes in Seller’s Business: Except for payroll, Since Jan 1, 2007,
there has not been, to Seller’s knowledge, any:

(a) Transaction by Seller except in the ordinary course of its business as
conducted on that date; :

(b) Material adverse change in the financial condition, liabilities, assets,
~ business, or results of operations, or prospects of Seller;

(©) Destruction, damage, or loss of any asset of Seller (insured or um"nsured)

that materially and adversely affects the financial condition, business, results of

operations, or prospects of Seller;

(d) Revaluation or write-down by Seller of amy of its assets; except for

inventory.

(® As of March 1,2007 there has been no increase in the salary or other
compensaticn payable or to become payable by Seller to any of its officers,
directors, or employees or declaration, payment, or obligation of any kind for
payment, by Seller, of a bonus or other additional salary or compensation to any
such person;

) Sale or transfer of any asset of Seller, except in the ordinary course of
business,

(&  Amendment or termination of, or any release or waiver granted with
respect to any contract, agreement, or license to which Seller is a party, except 1n
the ordinary course of business;

(h) Loan or advance by Seller to any person other than ordinary advances to

employees for travel expenses made in the ordinary course of business, or any
guaranty by Seller of any loan, debt, or other obligations of another person;

(i) Encumbrance of any asset or property of Seller;

@) Waiver or release of any right or claim of Seller, except in the ordinary
course of business; ' .

&) Commencement of, or notice or threat of commencement of, any
Proceeding against Seller or the business, assets, or affairs of Seller;

1)) Union organizing efforts, labor strike, other labor trouble, or claim of
wrongful discharge, employment discrimination, sexual harassment, retaliatory
termination, or other unlawful labor practice or action;
(m)  Agreement by Seller to do any of the things described in the preceding
clauses (a) through (1); or

6

C:\Documents and Selfngs\nestors\Local Ssttings\Temporary Intemet Flles\OLK32\Purchase Agmt STLLC D4-03-07 ggdoﬁt;
aral

PA000144



(n) Other event or condition of any cheracter that has or n_1ight reasonably
have a material adverse effect on the financial condition, -business, results of
operation, assets, liabilities, or prospects of Seller.

6.3 Condition of Acquired Assets: All of the fixed assets and equipment transferred
under this Agreement are being sold “as is”, “where is”, subject to normal wear and tear, with no
representation or warranty as to their condition or fitness for any particular purchase. All of
Seller’s intangible rights, to Seller’s knowledge as of the date of this Agreement, are solely and
exclusively owned by Seller without any infringement on any rights of others.

6.4 Existing Relationships: Seller does not know of any plan or intention of any of
Seller’s employees, material suppliers, or customers to sever relationships or existing contracts
with Seller or to take any other action that would adversely affect the business of Seller.

6.5 Distributions and Compensation Payments: Since March 1, 2007, Seller has
not increased, or agreed to any increase in, any salaries or compensations paid or payable to any
of its directors, employees, or consultants.

6.6 Claims and Litigation: There are no lawsuits, threats of litigation, claims, or
other demands affecting or involving Seller or its business, known to Seller as of the date of this
Agreement, arising or accruing before the date of this Agreement, except the action entitled
“ACM Technologies v. Summit Technologies LLC”.

6.7 Seller’s Knowledge and Disclosure: Seller does not know, or have reason to
know, of any matters, occurrences, or other information that has not been disclosed to Buyer and
that would materially and adversely affect the Acquired Assets purchased by Buyer or its
conduct of the business involving such Acquired Assets. Moreover, no representation or
warranty by Seller in this Agreement, or any documents furnished to Buyer by Seller, contains or
will contain any untrue statement of a material fact, or omit to state & material fact necessary to
make the statements contained in these sources accurate.

6.3 Rent: The obligations of Laser under the Lease, shail be paid in full for the period
through and including the Closing Date.
6.9 Tax Returns and Audits/Books and Records:

(a) Tax Filings. As of the Closing Date, within the times and in the manner
prescribed by law, Seller shall have filed all federal, state, and local tax retumns
required by law and have paid in full all taxes, assessments, penalties, and interest
due and payable, including all sales, use, and similar taxes, and all payroll and
withholding taxes or similar payments then required to be withheld and paid by
Seller to any tax anthority. There are no present disputes about taxes of any nature
between Seller on the one hand, and any tax authority, on the other. Neither the
Tnternal Revenue Service nor any other tax authority has audited, or is in currently
auditing, any tax return of Seller. No state or other jurisdiction (including any
local povernmental authority) with which Seller has not filed tax returns has
asserted that Seller is subject to taxation by such jurisdiction. No tax authority has
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mposed or asserted any encumbrances on any of the assets or propertics of Seller,
other than liens on real property for taxes that are not yet due.

® Books and Records of Seller. Buyer agrees to hold Seller’s books and
records (the “Records™), at the Premises, at no cost to Seller, until the earlier of:
(i) seven (7) years after the Closing Date, and (ii) the date that Buyer vacates the
Premises. Buyer will maintain the Records in the same order and manner as
presently maintained by Seller and shall allow Seller access to said Records
during regular business hours. Buyer shell give Seller 30 days written notice and
an opportunity to retrieve the Records, prior to removal of any such Records from
the Premises or destruction of such Records.

7. Seller Cooperation / Non-Compete: Seller agrees and covenants as follows:

7.1 Name Change: Seller warrants that it has granted to Buyer the exclusive right in
perpetuity to use its name, “Summit Technologies”, as part of Buyer's name for and in
connection with all business of whatever kind and character conducted previously by Seller, that
it has not granted and will not grant to any other person the right to use, and that it will not itself
in the future use the name Summit Technologies as part of any trade name. On Buyer’s request,
Seller will undertake to change its corporate name to a dissimilar name, and agrees to provide
Buyer, if Buyer so requests, the Certificate of Amendment to affect such name change in order fo
permit Buyer to substitute that name for its own by a simultaneous filing with the New York
Secretary of State or by other protective actions.

7.2 Cooperation: Selier agrees to cooperate with Buyer, and on Buyer’s reasonable
request, to execute all documents and take all actions as are reasonably necessary to perfect and
implement Buyer’s full ownership of the Acquired Assets purchased under this Agreement, to
protect the good will transferred, and to prevent any disruption of Buyer’s business relating to
any of Seller’s employees, suppliers, customers, or other business relationships, provided that
Seller shall have no obligation to commence or prosecute or defend any litigation, arbitration or
proceeding, and shall not be obligated to incur expenses in excess of $5000 in compliance with
this Article 7.2. The parties expressly agree that the Seller shall have no obligation to Buyer for
any claims arising out of Intellectual Property, including but mot limited to Copyright,
Trademark, or Patents actions made against the Buyer or Seller after the date of closing.

7.3 Non-competition: Seller will not, for a five (5) year period from the Closing
Date, directly or indirectly, engage in or perform for, or permit its name to be used in connection
with, or carry on, or own any part of any business similar to the activities, operations, and
business involving the assets sold under this Agreement, as conducted by Seller as of the date
hereof.

7.4 Title to Acquired Assets: Seller has good and marketable title in and to all of the
Acquired Assets free and clear of all encumbrances, except as set forth in Exhibit F attached.
7.5 Customers and Sales: Fxhibit D attached is a correct and current list of all

customers of Seller, as of the date of Closing,, together with summaries of the sales made to each
customer during Seller’s most recent fiscal year. Except as indicated in Exhibit G, Seller’s
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officers, directors, and shareholders have no information, and are not aware of any facts,
indicating that any of these customers intends to ccase doing business with Seller or materially
alter the amount of the business such customer is presently doing with Seller.

7.6 Employment Contracts and Benefits: Exhibit E atiached is a list of all of
Seller’s employment contracts, collective bargaining agreements, and pension, bonus, profit-
sharing, stock option plams, or other agreements providing for employee remuneration or
benefits. To the best of Seller’s knowledge, as of the date of this Agreement, Seller is not in
default under any of these agreements, nor has any event occurred that with notice, lapse of time,
or both, would constitute a default by Seller of any of these agrecments. Seller’s obligations
under these agreements shall cease as of the Closing Date, and Seller makes no representation as
io the assignability of such agreements.

7.7 Insurance Policies: As of the date of this Agreement, Seller is not in default with
respect to payment of premiums on any policy of insurance listed on Exhibit C attached, and
there is no claim pending under any such policies, as of the date of this Agreement.

7.8 Compliance with Laws: To Seller's knowledge, Seller has complied in all
material respects with all federal, state, and local statutes, laws, and regulations (including any
applicable building, zoning, environmental laws, or other law, ordinance, or regutation) affecting
the business or properties of Seller or the operation of its business. Seller has not received any
notice asserting any violation of any statute, law, or regulation that has not been remedied before
the date of this Agreement.

7.9 Agreement Will Not Cause Breach or Violation: The execution, delivery, and
performance of this Agreement by Seller and the consummation of the transactions contemplated
by this Agreement will not result in or constitute any of the following: (a) a default or an event
that, with notice, lapse of time, or both, would be a default, breach, or violation of the
management agreement of Seller or any lease, license, promissory note, conditional sales
contract, commitment, indenture, or other agreement, instrument, or arrangement fo which Sefler
is a party or by which any of them or any assets or properties of any of them is bound; (b) an
event that would permit any party o terminate any agreement to which Seller is a party or is
bound or to which any of Seller’s assets is subject or to accelerate the maturity of any
indebtedness or other obligation of Seller; or (c) the creation or impesition of any encumbrance
on any of the properties of Seller.

7.10 Authority snd Consents: Seller has the right, power, legal capacity, and
authority to enter into and perform its obligations under this agreement (inchuding the sale of the
Acquired Assets to Buyer), and no approvals or consents of any persons other than Seller is
necessary in connection with the sale of the Acquired Assets to Buyer and the performance by
Seller of its obligations under this Agreement. The execution, delivery, and performsance of this
Agreement by Seller and the consummation of the transactions contemplated have been duly
authorized by all necessary action on the part of Seller.

9
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7.11 Persomnel: Exhibit F attached is a list of the names and addresses of a:ll
employees, agents, and manufacturer’s representatives of Seller, as of the date of this
Agreement, stating the rates of compensation payable to each.

7.12 Full Disclosure: To the best of Seller’s knowledge, none of the representations
and warranties made by Seller in this Agreement, or in any certificate or memorandum furnished
- or to be farnished, contains or will contain any untrue statement of a material fact, or omits to
state a material fact necessary to prevent the statements from being misleading.

8. Buyer’s Representations, Warranties. and Covenants. Buyer represents and warrants to
Seller as follows:

8.1 Statements Correct and Complete: All statements contained in this Article 8
are correct and complete as of the date of this Agreement, and will be correct and complete as of
the Closing Date (as though made then and as though the Closing Date were substituted for the
date of this Agreement throughout this Article 8).

8.2 Organization of Buyer: Buyer is a corporation, duly organized, validly existing,
and in good standing under the laws of the State of New York.
83 - Authorization of Transaction: Buyer has full power and authority to execute

and deliver this Agreement and the other documents in comnection with the tramsaction
contemplated hereunder and to perform its obligations hereunder and thereunder. This
Agreement and the other documents constitute valid and legally binding obligations of Buyer,
enforceable in accordance with their terms and conditions. :

3.4 Future Performance: Buyer will make all payments and perform all such
actions as required of it by this Agreement and the other documents.
85 Non-Contravention: Neither the execution nor the delivery of thus Agreement or

any of the other documents or the consummation of the transactions contemplated hereby or
thereby will (a) violate any constitution, law, statute, regulation, order or other restriction of any
governmental entity to which Buyer is subject or amy provision of the certificate of
incorporation, bylaws or other organizational documents of Buyer or (b) (i) conflict with or
result in a breach of the terms, conditions or provisions of, (i) constitute a default under, (iii)
result in the creation of any lien or encumbrance upon Buyer’s assets pursuant to, (iv) given any
third party the right to modify, terminate or accelerate any obligation under, (v) result in a
violation of or under, or (vi) require any notice under any contract to which Buyer is a party or
by which it is bound or to which any of its assets is subject (or will result in the imposition of
any lien or encumbrance upon any of its assets). .

8.6 Broker: No broker, finder or other person acting under Buyer’s authority (or the

authority of any affiliate of Buyer) is entitled to any broker’s commission or other fee in
connection with the transactions contemplated by this Agreement for which Seller could be

responsible.
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8.7 Disclosure: The representations and warranties contained in this Article 8 do not
contain any untrue statement of the facts or omit to state any fact necessary in order to make the
statements and information contained in this Article 8 not misleading.

8.8 Sufficient Funds: Buyer has available to it sufficient funds to consummate the
transactions conternplated hereby, and reasonably expects to have sufficient funds available to it
to make all payments due to Seller under this Agreement after the Closing Date.

8.9 Due Diligence: Buyer has fully investigated the existence and condition, as of
the date of this Agreement, of the Acquired Assets, and has had full access to the Acquired
Assets to perform all due diligence that it deems appropriate in connection with the transactions
contemplated by this Agreement, and Buyer acknowledges that it is purchasing the Acquired
Assets “as is” and “whers is”, subject to normal wear and tear, without representation or
warranty as to the condition and/or fitness of the Acquired Assets for any particular purpose.

8.10 Retirement Bemefits: Buyer and Seller both acknowledge that Madalyn
Helfstein owns 100% of Summit Laser Products, Inc, which in turn owns 65% of Seller and has
control of the Seller. As an inducement to conchide this transaction, the Buyer agrees to
continue the Insurance benefits that Madalyn Helfstein has received from the Seller, including
Medical Insurance, until such time as she becomes eligible for Medicare benefits.

9. Closing

9.1 The Closing will take place at at 9:00 a.m. local time, on April 2, 2007, or at such
other time and place as Buyer and Seller may agree in writing.

0.2 At the Closiag, Seller must deliver or cause to be delivered to Buyer:

(a) Assignments of all personal property leases of Seller, as lessee, properly
executed and acknowledged by Seller;

{b) An assignment to Buyer of the Lease, duly executed by Laser;
{c) A bill of sale for the Acquired Assets, duly executed by Seller;

d Certified resolutions of Seller, in form satisfactory to counsel for Buyer,
authorizing the execution and performance of this Agreement and all actions to be
taken by Seller under this Agreement;

(e) A certificate executed by the managing member of Seller, certifying that
all Seller’s representations and warranties under this Agreement are true as of the
Closing Date, as though each of those representation and warranties had been
made on that date; and

(£} An opinion of Seller’s counsel, dated as of the Closing Date, as provided
for in this Agreement.

9.3 Simultaneously with the consummation of the transfer, Seller through i.ts officers,
agents, and employees, will put Buyer into full possession and enjoyment of all Acquired Assets
to be conveyed and transferred under this Agreement.
11
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94 At the Closing, adjustments shall be made to the purchase price for: (i) all
insurance premiums paid by Seller for the period after the Closing Date, and (i) all rent,
additional rent, and utilities paid by Seller and/or Laser, in connection with the Lease of the
Premises, for the period aft:r the Closing Date.

8.5 At the Closing, Buyer must deliver or cause to be delivered to Scller the
following:
(1) A wire transfer, to such account as Seller shall designate, in the amount of
£150,000;

(b) Buyer’s duly executed promissory note, dated as of the Closing Date, in
the principal amount of $100,000, in the form of Exhibit B hereto;

(c) A wire transfer, to such account as Seller shall desigpate, in an amount
equal to the purchase price for the Sold Inventory;

(d) An opinion of Buyer’s counsel, dated as of the Closing Date, as provided
for in this Agreement;

(c) Certified resolutions of Buyer’s board of directors and shareholders, in
form satisfactory to counsel for Seller, authorizing the execution and performance
of this Agreement and all actions to be taken by Buyer under this Agreement and
any other documents to be delivered in connection with this Agreement (the
“Transzction Documents™);

) A certificate duly executed by Buyer’s President, certifying that all
Buyer’s representations and warranties under this Agreement are true as of the

Closing Date, as though each of those representations and warranties had been
made on that date; and

{g8)  The Corporate Guranty exccuted by Uninet Imaging, Inc. in the form of

Exhibit G attached,
10, Conditions Precedent To Buyer’s Performance
10.1 The obligations of Buyer to purchase the Acquired Assets under this Agreement

are subject to the satisfaction, at or before the Closing, of all the conditions set out below in this
Article 10.

102 All representations and warranties by Seller in this Agreement, or in any writien
statement that will be delivered to Buyer by Seller under this Agreement are, to the best of
Sellers knowledge, true and correct in all material respects on and as of the Closing Date, as
though such representations and warranties were made on and as of that date.
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10.3 On or before the Closing Date, Seller will have performed, satisfied, and
complied in all material respects with all covenants, agreements, and conditions that it is required
by this Agreement to perform, comply with, or satisfy, before or at the Closing.

10.4 During the period from the execution of this Agreement to the Closing Date, there
will not have been any material adverse change in the financial condition or the results of
operations of Seller, and Seller will not have sustained any material loss or damage to its insured
or uninsured assets that materially affects its ability to conduct its business or the value of the
Acquired Assets to be purchased by Buyer under this Agreement at the Closing.

10.5 Buyer will have received from Seller’s counsel, an opinion dated as of the Closing
Date, in form and substance satisfactory to Buyer and its counsel, that:

(a) Selier is a limited lizbility company duly formed, validly existing, and in
good standing under the laws of New York, and has all requisite power to own its
properties as now owned and operate its business and has the power and authority
to execute, deliver, and perform its obligations under this Agreement and to
consummate the transactions contemplated.

(b} The Agreement has been duly and validly authorized, executed, and
delivered by Seller, and is valid and binding against it and is enforceable against
Seller in accordance with its terms, cxcept as limited by bankruptcy and
insolvency laws and by other laws and equitable principles affecting the rights of
creditors generally.

(©) Neither the execution or delivery of this Agreement nor the
consummation of the transactions contemplated by this Agreement will constitute
a default or an event that would—with notice, lapse of time, or both—constitute a
defanlt under, or violation or breach of Seller’s membership agresment or
bylaws, or, to the best of counsel’s knowledge, of any indenture, license, lease,
franchise, encumbrance, instrument, or other agreement to which Seller is a party
or by which it may be bound.

10.6 No proceeding before any governmental authority pertaining to the transactions
contemplated by this Agreement or to its consummation, or that could reasonably be expected to
have a material adverse effect on Seller, any of its businesses, assets, or financial conditions, or
the Acquired Assets will have been instituted or threatened before the Closing Date.

10.7 The execution, delivery, and performance of this Agreement by Seller, and the
consummation of the transactions contemplated will have been duly authorized, and Buyer will
have received copies of all resolutions of the members of Seller, and minutes pertaining to that
authorization, certified by their respective secretaries.

10.8 All necessary agreements and consents of any parties to the consummation of the
transactions contemplated in this Agreement, or otherwise pertaining to the matters covered by
it, will have been obtained by Seller and delivered to Buyer,
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10.9 Seller shall have delivered to Buyer all Transaction Documents and taken all
actions required to be delivered or taken by Seller under this Agreement, as of the Closing Date.
The form and substance of all certificates, instruments, opinions, and other Transaction
Documents delivered to Buyer under this Agreement must be satisfactory in all reasonable
respects to Buyer and its counsel.

11. Conditions Precedent to Seller’s Performance

" 111 The obligations of Seller to sell and deliver the Acquired Assets under this
Agreement are subject to the satisfaction, at or before the Closing, of all the conditions set out
below in this Article 11.

112 All representations and warranties by Buyer in this Agreement or in any written
statement that will be delivered to Seller by Buyer under this Agreement must be true and correct
in all material respects on and as of the Closing Date, as though such representations and
warranties were made on and as of that date.

11.3 On or before the Closing Date, Buyer will have performed, satisfied, and
complied in all material respects with all covenants, agreements, and conditions that it is required
by this Apreement to perform, comply with or satisfy, before or at the Closing.

11.4 During the period from the execution of this Agreement to the Closing Date, there
will not have been any material adverse change in the financial condition or the results of
operations of Buyer, and Buyer will not have sustained any material loss or damage to its assets
that materially effects its ability to fully perform its obligations under this Agreement at the
Closing and thereafter.

11.5 Seller will have received from Buyer’s counsel an opinion, dated as of the Closing
Date, in form and substance satisfactory to Seller and its counsel, that:

()  Buyeris a corporation duly formed, validly existing, and in good standing
under the laws of the State of New Yoark, and has all requisite corporate power
and authority to execute, deliver, and perform its obligations under this
Agreement, and to consummate the transactions contemplated.

(b)  The Agreement has been duly. and validly authorized, executed, and
delivered by Buyer, and is valid and binding against it and is enforceable against
Buyer in accordance with its terms, except as limited by bankruptcy and
insolvency 1aws and by other laws and equitable principles affecting the rights of
creditors generally.

{c) Neither the execution nor delivery of this Agreement, nor the
consumrnation of the transactions contemplated by this Agreement will constitute
a defanlt or an event that would—with notice, lapse of time or both—constitute a
defanlt under, or violation or breach of, buyer’s articies of incorporation or
bylaws, or, to the best of counsel’s knowledge, of any indenture, license, lease,
franchise, encumbrance, instrument or other agreement to which Buyer is a party
or by which it may be bound.
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11.6 No proceeding, before any governmental authority pertaining to the transactions
contemplated by this Agreement or to its consummation, or that could reasonably be expected to
have a material adverse effect on Buyer, any of its businesses, assets or financial conditions, will
have been instituted or threatened before the Closing Date.

11.7 The executions, delivery, and performance of this Agreement by Buyer, and the
consummation of the transactions contemplated wil] have been duly authorized, and Selier v-.rill
have received copies of all resolutions of the board of directors of Buyer, and minutes pertaining
to that authorization, certified by their respective secretaries.

11.8 All necessary agreements and consents of any parties to the consummation of the
transactions contemnplated in this Agreement, or otherwise pertaining to the matters covered by
it, will have been obtained by Buyer and delivered to Seller.

1.9 Buyer shall deliver to Seller all Transaction Documents and have taken all actions
required to be delivered or taken by Buyer under this Agreement, as of the Closing Date. The
form and substance of all certificates, instruments, opinions, and other Transaction Documents
delivered to Seller under this Agreement must be satisfactory in all reasonable respects to Seller
and its counsel.

12. Arbitration

12.1 Any controversy or claim arising out of or relating to this Agreement, or its
breach, shall be settled by binding arbitration in accordance with the commercial rules of the
American Arbifration Association, and judgment on the award rendered by the arbitrator(s) may
be entered in any court having jurisdiction. The venue of any arbitration shall be Nassau County,
New York.

13. Notices

131 All notices, demands or other communications to be given or delivered under this
Agreement shall be in writing and shall be personally delivered or, if mailed, sent to the
following relevant address or to such other address as the recipient party may have indicated to
the sending party in notice given pursuant to this Article 13.1:

(a) IF TO SELLER:
Lewis Helfstein
10 Meadowgate East
St. James, NY 11780

with a copy to:

Pryor & Mandelup, L.L.P.
675 Old Country Road
Westbury, New York 11590
Attn: A. Scoit Mandelup, Esq.
Fax: (516) 333-7333

15

C:ADocuments and Settings\nestorsiLocal Settings\Temparary [nfemet Files\OLK32\Purchase Agmmi STLLC 04-03-07 g};:?n;

PA000153



(b) IF TO BUYER:
UI Supplies, Inc.
95 Orville Drive
Bohemia, New York 11716
Fax:

(c) IF TO UNINET:
Uninet Imaging, Inc.
11124Washington Boulevard
Culver City, Cal. 90232

132 Any such notice shall be deemed given as of the date it is personally delivered or
sent by fax or e-mail to the recipient, or one (1) business day after being sent to the recipient by
reputable ovemight courier service {charges prepaid), or four (4) business days after being
mailed to the recipient by certified or registered mail, return receipt requested, and postage
© prepaid. If any time period for giving notice or taking action expires on a day which is a
Saturday, Sunday or legal holiday in the State of New York (any other day being a “business
day™), such time period shail automatically be extended to the next business day immediately
following such Saturday, Sunday or legal holiday.

14. Construction
14.1 Except as otherwise provided herein:

(a) Entire Agreement. This Agreement covers the entire understandings of
Buyer and Seller regarding its subject matter, and supersedes all prior agreements
and understandings, and no modification or amendment of its terms or conditions
shall be effective unless in writing and signed by Buyer and Seller;

(b) Successors and Assigns. This Agreement shall inure to the b_eneﬁt of,
and is binding on, the respective successors, assigns, distributees, heirs, and
personal representatives of Buyer and Seller;

(©) Headings. This Agreement shall not be interpreted by reference to any of
its titles or headings, which are inserted for purposes of convenience only;

(d) Waiver and Release. This Agreement is subject to the waiver and
release of any of its requirements, as long as the waiver or release is in writing
and signed by the party to be bound, but any such waiver or release shall be
construed narrowly and shall not be considered a waiver os release of any further,
similar, or related requirement or occurrence, unless expressly specified, and no
waiver by any party of any default, misrepreseritation or breach of warranty,
covenant or agreement made or to be performed hereunder, whether intentional or
not, shall be deemed to extend to any prior or subsequent defauit,
misrepresentation or breach of warranty, covenant or agreement made or to be
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performed hereunder or affect in any way any rights arising by virtue of any prior
or subsequent such occurrence;

(e) Governing Law and Venue. This Agreement is made in, and shall be
construed under, the substantive laws of the State of New York, exclusive of
choice of law principles. Nassau County, New York shall be the sole venue for
any action or arbitration brought pursuant to this agreement

3] Counterparts. This Agreement may be executed in onc or more
counterparts, each of which shall be deemed an original, but all of which,
together, shall be deemed to constitute one and the same Agreement;

(g) Severbility. Any term or provision of this Agreement that is invalid or
unenforceable in any situation in any jurisdiction shall not affect the validity or
enforceability of the remaining terms and provisions hereof or the validity or
enforceability of the offending term or provision in any other situation or any
other jurisdiction if such invalidity or unenforceability does not destroy the basis
of the bargain between Buyer and Seller,

(h) Expenses. Except as provided herein, each of Buyer and Seller will bear
their own costs and expenses (including legal fees and expenses) incurred in
comnection with this Agreement and the transactions contemplated hereby;

(i) Construction. The parties have participated jointly in the negofiation and
drafting of this Agreement, and in the event an ambiguity or question of intent or
interpretation arises, this Agreement shall be construed as if drafted jointly by the
Buyer and Seller, and no presumption or burden of proof shall arise favoring or
disfavoring any party by virtue of the authorship of any of the provisions of this
Agreement; : .

@ Exceptions. The word “including” shall mean “including without
limitation”, and nothing in any schedule or exhibit attached hereto shall be
deemed adequate to disclose an exception to a representation or warranty made
herein, unless such schedule or exhibit identifies the exception with particularity
and describes the relevant facts in detail;

k) Incoxporation of Exhibits. The exhibits and any other documents
annexed to this Agreement are incorporated herein by reference and made a part
hereof;

@ WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO
KNOWINGLY, VOLUNTARILY, AND INTENTIONALLY WAIVES ANY
RIGHTS IT MAY HAVE TO A TRIAL BY JURY IN RESPECT TO ANY
LITIGATION BASED HEREON OR ARISING OUT OF, UNDER OR IN
CONNECTION WITH THIS AGREEMENT OR ANY EXHIBIT OR
OTHER DOCUMENT ANNEXED HERETO, OR ANY COURSE OF
CONDUCT, COURSE OF DEALING OR STATEMENTS (WHETHER
VERBAL OR WRITTEN) RELATING TO THE FOREGOING, AND THIS

17 ,
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PROVISION IS A MATERIAL INDUCEMENT FOR THE PARTIES
HERETO TO ENTER INTO THIS AGREEMENT;

(m) Termination of Covenants, Representations, and Warranties. The
covenants, representations, and warranties made by Seller and/or Buyer in
Articles 6 and 7, shall terminate as of the Closing, and Buyer shall have no right
to seek indemmification based on a breach of a representation and/or warranty
made by Seller herein or in any other document entered into by Seller in
connection herewith; and

(n) No Impediment to Liquidation. Nothing herein shall be deemed or
construed so as to limit, restrict or impose any impediment to Seller’s right to
liquidate, dissolve, and wind up its affairs and to cease all business activities and
operations at such time as Seller may determine following the Closing.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and
year first written above.

SELLER:
Dated: Bohemia, New York
Maretr_{, 2007 Summit Technologies LLC

W RpAMA

Lewis B. Helfstein, Marjgging Member

fra and Edythe Family Trust
By:
Ira Seaver, Tustee
BUYER:
Dated: PoHeMH, New York
March 2o, 2007 Ul Supplies, Inc.
18
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EMPLOYMENT AGREEMENTS 3
NONE

CONSULTING AGREEMENTS WITH IRA SEAVER AND LEWIS HELFSTEIN
NOT BEING ASSUMED

PA000157



EXHIBIT B

PA000158



FOLEY & OAKES, PC

ATTORNEYS AT LAW
MT.#G.EV 830 EAST BONNEYILLE AVENMUE Joserd M. FoLEY
Dibia J. FOLEY LAS VEGAS. NEVADA 89101 {1924 - 2002)
J. MouE ONES THEPHONE: {702] 384-2070

FACSIMILE: (702} 384-2128

April 19,2010

Via Regolar Mail and
Email T pion
mlec{@kssatiorneys.com

Michael B. Lee, Esq.
Kravit, Schnitzer,

Sloane & Johnson, Chid.
8985 8. Eastern Avenue
Suite 200

Las Vegas, Nevada 89123

Re:  Case No. A 587003
Demand for Arbitration and for Change of Venue

Dear Mr. Lee:

Our firm represents Lewis Helfstein, Madalyn Helfstein, Summit Laser Products, Inc.,
and Summit Technologies, LLC. This is with reference to the “Crossclaim™ that has been filed
against our clients, for which you have demanded a responsive pleading by Aprii 20, 2010.

As described in Paragraph 3 of your Crossclaim, the claims you have asserted specifically
arise out of the Agreement for Purchase and Sale of Assets by and between UT Supplies, Inc. and
Summit Technologies, LLC.

That is an agreement between a New York corporation and a New York limited liability
company, which specifically calls for mandatory arbitration of all disputcs, and for venus to be
located in Nassan County, New York. Specifically, the agreement stafes as follows:

L. “12. Arbitration
12.1 Any controversy or claim atising out of or relating 1o this Agreement , or
its beach, shall be settled by binding arbitration in accordance with the
commerciai rules of the American Arbitration Association, and judgment on the
awand rendered by the arbitrator(s) may be entered in any court having
juzisdiction. The venue of any arbitration shall be Nasean County, New York."
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2. “14,1(e) Governing Law and Venue. This Agreement is made in, and shall be
construed under, the substantive laws of the State of New York, exclusive of
choice of law principles. Nassan County, New York shall be the sole venuce for
any action or arbitration brou:ght pursuant to this agreement.”

Based upon the foregoing, this is to demand that you dismiss your Crossclaim against my
clients, and, if you desire to proceed against them, that you comply with the express terms of the
written contract between the parties, by initiating an arbitration of thig matter in the proper
county.

Please let me know if you are willing to comply with this demand. If we do not hear

from you, we will file an appropriate motion with the District Court. For ease of
communication, please fieel free to respond directly to my email, which is

mike(@foleyoakes.com.
Sincerely,
FOLEY & O. PC
7. MICHAEL OAKES
IMO-bms
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Electronically Filed
04/22/2010 03:19:59 PM

1 | NOTC |
JEFFREY R. ALBREGTS, ESQ. /NBN 0066 wz‘. b frain

2 || BRIAN G. ANDERSON, ESQ. /NBN 10500

SANTORO, DRIGGS, WALCH, CLERK OF THE COURT
3 || KEARNEY, HOLLEY & THOMPSON

400 South Fourth Street, Third Floor

4 || Las Vegas, Nevada 89101

Telephone: (702) 791-0308

5 Facsimile: (702) 791-1912

jalbregts@nevadafirm.com

6 || banderson@nevadafirm.com

7

Attorneys for Plaintiffs

DISTRICT COURT

8 CLARK COUNTY, NEVADA
IRA AND EDYTHE SEAVER FAMILY
9 | TRUST; IRA SEAVER; and CIRCLE

z CONSULTING CORPORATION, Case No.: A587003
S 10 Dept. No.: XI
<o Plaintiffs,
Oz 11 Hearing Date: 5/25/10
wd O . .
IT V. Hearing Time: 9:00 a.m.
=y 12
5 UI SUPPLIES, UNINET IMAGING, INC,,
O 13 ]| NESTOR SAPORITI and DOES 1 through 20, | NOTICE OF NONOPPOSITION TO
) — and ROE entities 21 through 40, inclusive, CROSS-DEFENDANTS, LEWIS
X 14 HELFSTEIN, MADALYN HELFSTEIN,
A+ Defendants. SUMMIT LASER PRODUCTS, INC., AND
S 15 SUMMIT TECHNOLOGIES, LLC’S
OZ UI SUPPLIES, UNINET IMAGING, INC,, MOTION FOR STAY OR DISMISSAL,
C T 16 || NESTOR SAPORITI, AND TO COMPEL ARBITRATION
< {1l
0 17 Counterclaimants,
18 V.

19 | IRA AND EDYTHE SEAVER FAMILY
TRUST; IRA SEAVER; and CIRCLE

20 || CONSULTING CORPORATION, and ROE
CORPORATIONS 101-200,

21
I Counterdefendants.

22

UI SUPPLIES, UNINET IMAGING, INC.,
23 | NESTOR SAPORITI,

24 Cross-Claimants,
25 V.

26 )| LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS,
27 || INC., SUMMIT TECHNOLOGIES, LLC

28 Cross-Defendants.

07650-03/588594 .doc
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NOTICE OF NONOPPOSITION TO CROSS-DEFENDANTS, LEWIS HELFSTEIN,

2 MADALYN HELFSTEIN, SUMMIT LASER PRODUCTS, INC., AND SUMMIT
TECHNOLOGIES, LLC’S MOTION FOR STAY OR DISMISSAL, AND TO COMPEL
3 ARBITRATION

4 || TO THE COURT AND TO ALL INTERESTED PARTIES:

5 PLEASE TAKE NOTICE that Plaintiffs IRA AND EDYTHE SEAVER FAMILY
6 | TRUST, IRA SEAVER, and CIRCLE CONSULTING CORPORATION declare that they have
7 " no opposition to Cross-Defendants, Lewis Helfstein, Madalyn Helfstein, Summit Laser Products,
8 || Inc., and Summit Technologies, LLC’s Motion for Stay or Dismissal, and to Compel Arbitration.
Dated this &day of April, 2010.
Z
2 10 SANTORO, DRIGGS, WALCH,
i KEARNEY, HOLLEY & THOMPSON
02 11
:
2k 12
-
ar 13 JEFFREY . E4Q. (NBN 0066)
0 BRIAN G. DF YEYQ. (NBN 10500)
0—’8 14 400 South Fourth Street Thipd Floor
0F Las Vegas, Nevada 89101 |
O a 15
%z Attorneys for Plaintiffs/Counterdefendants
E:Z % 16
fd
@2
g 8
Q 19
N P
21
22
23
24
25
26
27
28
_0.
07650-03/388594.doc
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1 CERTIFICATE OF MAILING

el
2 I HEREBY CERTIFY that on the —Z7 day of April, 2010, and pursuant to NRCP 5(b), I

(S

deposited for mailing in the U.S. Mail a true and correct copy of the foregoing NOTICE OF
4 | NONOPPOSITION TO CROSS-DEFENDANTS, LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS, INC., AND SUMMIT TECHNOLOGIES,

n

LLC’S MOTION FOR STAY OR DISMISSAL, AND TO COMPEL ARBITRATION,

postage prepaid and addressed to:

J. Michael Oakes, Esq.
FOLEY & OAKES, PC
850 East Bonneville Avenue
Las Vegas, NV 89101
10 || Attorneys for Lewis Helfstein,
Madalyn Helfstein, Summit Laser
11 || Products, Inc., Summit Technologies, LLC,

e 3

12

Gary E. Schnitzer, Esq.
13 || Michael B. Lee, Esq.

KRAVITZ, SCHNITZER, SLOANE &
14 || JOHNSON, CHTD.

8985 South Eastern Avenue, Suite No. 200
15 || Las Vegas, Nevada 89123

(702) 362-2203
16

Attorneys for Defendants Ul Supplies,
17 | Uninet Imaging and Nestor Saporiti

18 || Robert M. Freedman, Esq.

S]D\/\/ SANTORO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON

THARPE & HOWELL
19 || 15250 Ventura Boulevard
Ninth Floor
20 [| Sherman Oaks, CA 91403
and

21 {| Byon L. Ames, Esq.

Jonathan D. Blum, Esq.

22 || Senior Associate

THARPE & HOWELL

23 || 3425 Cliff Shadows Parkway

Suite No. 150

24 || Las Vegas, NV 89129
Co-Counsel for Plaintiffs

25

26 é/

27 An efnployee of Santoro, Driggs, Walch,
Kearney, Holley & Thompson

28

. -3-
07650-03/5885%4.doc
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Electronically Filed
04/23/2010 11:00:22 AM

AFFT .
J. Michael Oakes, Esq. _ g o
Nevada Bar No. 1999 % 2

FOLEY & OAKES, PC CLERK OF THE COURT
850 East Bonneville Averme

Las Vegas, Nevada 89101
Tel.; (702) 384-2070
Fax: (702) 384-2128
mike@foleyoakes.com
Attorneys for Lewis Helfstein, Madalyn
Helfstein, Swnmit Laser Products, Inc.,
Summit Technologies, LLC, -
/Cross-Defendants
DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO. A587003
DEPT. NO. XI

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATIOIN,

Plaintiffs, AFFIDAVIT OF LEWIS HELFSTEIN

¥S.

)
)
)
)
)
)
)
)
LEWIS HELFSTEIN, MADALYN )
HELFSTEIN, SUMMIT LASER )
PRODUCTS, INC., AND SUMMIT )
TECHNOLOGIES LLC, UI SUPPLIES, )
UNINET IMAGING, INC., NESTOR )
SAPORITI and DOES 1 through 20, )
and ROE entities 21 through 40, inclusive, ) DATE: May 25, 2010
) TIME: 9:00 a.m.
Defendants. )
)

UI SUPPLIES, UNINET IMAGING,
INC., NESTOR SAPORITI,

Counter-Claimants,
VS,

)
)
)
)
)
)
)
IRA AND EDYTHE SEAVER FAMILY )
TRUST, IRA SEAVER, CIRCLE )
CONSULTING CORPORAITON, and )
ROE CORPORATIONS 101-200, )
)
)

Counter-Defendants.

10f3
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27

Ul SUPPLIES, UNINET IMAGING AND
NESTOR SAPORITI,

Cross-Claimants,
vs.
LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER
PRODUCTS, INC., SUMMIT
TECHNOLOGIES, LLC,

Cross-Defendants.

Attached hereto as Exhibit "A" is the original Affidavit of Lewis Helfstein. A
copy of this Affidavit was originally filed as an exhibit to Cross-Defendants, Lewis
Helfstein, Madalyn Helfstein, Summit Laser Products, Inc., and Summit Technologies,
LLC’s of Motion For Stay or Dismissal and to Compel Arbitration.

DATED this 23 day of April, 2010.

FOLEY & OAKES, PC

J. Michael Oakes, Esq.
Nevada Bar No. 1999
850 East Bonneville Avenue

Las Vegas, Nevada 89101

(702) 384-2070

Attorneys for Lewis Helfstein, Madalyn
Helfstein, Summit Laser Products, Inc.,
Summii Technologies, LLC,
Cross-Defendants

20f3
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CERTIFICATE OF SERVICE BY MAIL AND BY FACSIMILE

1 hereby certify that a true and correct copy of the foregoing AFFIDAVIT OF

LEWIS HELFSTEIN was served to those persons designated below on the 23rd day of

April, 2010

By placing a copy in the United States mail to the
following parties and/or their attorneys at
their last known address(es), postage theréon
fully paid, addressed as follows below.

——

X_ By faxing to an operable facsimile machine of the
following parties and/or their attorneys at the
fax mumbers designated below. A copy of the
transmit confirmation repott is attached
hereto.

Gary E. Schoitzer, Esq,

Michael B. Lee, Esq.

Kravitz, Schnitzer, Sloane & Johnson Chtd.
8985 S. Eastern Avenue, Suite 200

Las Vegas, NV 89123 Third Floor
Facsimile No. 702-362-2203

Jeffrey R. Albregts, Esq.
Santoro, Driggs, Walch, Kearney,
Holley & Thompson

400 South Fourth Street

Las Vegas, NV 89101

Attorneys for Defendarss Ul Supplies, Uninet Facsimile No. 702- 791-1912

Imaging and Nestor Saporiti

Byron L. Ames, Esq.
Jonathan D. Blum, Esq.

Tharpe & Howell
3425 Cliff Shadows Parkway, Suite 150

Las Vegas, NV 89129
Facsimile No. 702-562-3305

Attorneys for Plaintiffs

Kzl

Attorneys for Plaintiffs

An Employes Of Foley & Ozakes, PC

3of3
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STATE OF NEW YORK )
COUNTY OF SUFFOLK jSS
AFFIDAVIT OF LEWIS HELFSTEIN

Lewis Helfstein, after being first duly sworn, deposes and states the following:

1. 1 have personal knowledge of the facts and statements set forth herem

2. On or about March 30, 2007, UI Supplies, Inc. and Summit Technologies, LLC
entered into an Agreement for Purchase and Sale of Assets (the “Agreement”), a copy of which
is attached hereto as Exhibit 1.

3. " As described in the Agreement, Ul Supplies, Inc. is a New York corporation
and Summit Technologies, LLC is a New York limited liability company, having its principal
office at Bohemia, New York. As shown on page 18 of the Agreement, the Agreement was
executed in Bohemia, New York, by Lewis Helfstein for Summit Technologies, LLC and by
Nestor Saporiti for UI Supplies, Inc.

4. The Crossclaim that has been filed against me and the other Cross-Defendants,
Madalyn Helfstein, Summit Laser Products, Inc., and Summit Technologies, LLC arises out of
the Agreement. |

5. The Agreement contained the following provisions:

“12. Arbitration

12.1 Any controversy or claim arising out of or relating to this Agreement , or
its breach, shall be seitled by binding arbitration in accordance with the
commercial rules of the American Arbitration Association, and judgment on the
award rendered by the arbitrator(s) may be entered in any court having
jurisdiction, The venue of any arbitration shall be Nassau County, New York.”
“14.1(e) Governing Law and Venue. This Agreement is made in, and shall be
construed under, the substantive laws of the State of New York, cxclusive of

choice of law principles. Nassau County, New York shall be the sole venue for
any action or arbitration brought pursuant to this agreement.”

6. The Crossclaim identifies Ul Supplies, Inc., Uninet Imaging, Inc., and Nestor

Tof2 PA000168
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Saporiti as the Cross-Claimants. UJ Supplies is the New York corporation that was a party to the
Agreement. Uninet Imaging is the parent company of Ul Supplies, Inc., and Nestor Saporiti is
the President and principal owner of Ul Supplies, Inc. |

7. Magdalyn Helfstcin is my wife. She and I both reside in the State of New York.
Summit Laser Products, Inc. is a New York corporation and Summit Technologies, LLC isa
New York limited liability company. Summit Laser Products, Inc. is a shareholder of Summit
Technologies, LLC.

DATED this 19th day of April, 2010.

Lewis Helfstein

Subscribed and Sworm to
before me this day of
APRIC 2

Notary Public
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KRAVITZ, SCHNITZER, SLOANE &

JOHNSON, CHTD.

o0 a1 AN
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12
13
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21
22
23
24
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26
27
28

OPPM

GARY E. SCHNITZER, ESQ.
Nevada Bar No. 395

MICHAEL B. LEE, ESQ.

Nevada Bar No. 10122

KRAVITZ, SCHNITZER, SLOANE,
& JOHNSON, CHTD.

8985 S. Eastern Ave., Suite 200

Las Vegas, Nevada 89123

Telephone:  (702) 222-4142
Facsimile: (702) 362-2203 .
Email: gschnitzer@kssattorneys.com

mlee@kssattorneys.com
Attorneys for Defendants Ul Supplies,
UniNet Imaging and Nestor Saporiti

Electronically Filed
05/06/2010 03:45:15 PM

A b o

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY TRUST,
IRA SEAVER, CIRCLE CONSULTING
CORPORATION

Plaintiff,
VS.

LEWIS HELFSTEIN, MADALYN HELFSTEIN,
SUMMIT LASER PRODUCTS, INC., SUMMIT
TECHNOLOGIES LLC, UI SUPPLIES, UNINET
IMAGING, INC., NESTOR SAPORITI-and DOES
1 through 20, and ROE entities 21 through 40,
inclusive,

Defendants.

UI SUPPLIES, UNINET IMAGING, INC,,
NESTOR SAPORITI

Counter-Claimants
VS.

IRA AND EDYTHE SEAVER FAMILY TRUST,
IRA SEAVER, CIRCLE CONSULTING
CORPORATION; and ROE CORPORATIONS
101-200.

Counter-Defendants

Case No. A587003
Dept. No. XI

DEFENDANTS UI SUPPLIES, UNINET
IMAGING AND NESTOR SAPORITT’S
OPPOSITION TO CROSS
DEFENDANTS’, LEWIS HELFSTEIN,
MADALYN HELFSTEIN, SUMMIT
LASER TECHNOLOGIES, LLC.’S
MOTION FOR STAY OR DISMISSAL,
AND TO COMPEL ARBITRATION,
AND ALTERNATIVELY, COUNTER-
MOTION TO STAY PROCEEDINGS
PENDING ARBITRATION; MOTION
TO DISMISS PURSUANT TO NEVADA
RULE OF CIVIL PROCEDURE 19

Date of Hearing: May 25, 2010

Time of Hearing: 9:00 a.m.
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UI SUPPLIES, UNINET IMAGING AND DEFENDANTS Ul SUPPLIES, UNINET

NESTOR SAPORITI IMAGING AND NESTOR SAPORITY’S
OPPOSITION TO CROSS
Cross-Claimants DEFENDANTS’, LEWIS HELFSTEIN,
MADALYN HELFSTEIN, SUMMIT
VS. LLASER TECHNOLOGIES, LLC.’S

MOTION FOR STAY OR DISMISSAL,
LEWIS HELFSTEIN, MADALYN HELFSTEIN, | AND TO COMPEL ARBITRATION,
SUMMIT LASER PRODUCTS, INC., SUMMIT AND ALTERNATIVELY, COUNTER-
TECHNOLOGIES LLC, MOTION TO STAY PROCEEDINGS
PENDING ARBITRATION:; MOTION
Cross-Defendants TO DISMISS PURSUANT TO NEVADA
RULE OF CIVIL PROCEDURE 19

COME NOW, UI Supplies, UniNet Imaging (UI Supplies and UniNet Imaging are
collectively referred to as “UniNet”), and Nestor Saporiti (“Mr. Saporiti”) (UL UniNet, and Mr.
Saporiti are collectively referred to as the “UniNet Defendants™), by and through their attorneys of
record, the law firm of Kravitz, Schnitzer, Sloane, & Johnson, Chtd., and hereby respectfully file this
Opposition (“Opposition™) to Cross Defendants, Lewis Helfstein (“Mr. Helfstein”), Madalyn
Helfstein, Summit Laser Products, Inc. (“Summit”), and Summit Technologies, LLC. (also referred
to as “Summit”) (all collectively referred to as “Helfstein Defendants™) Motion for Stay or
Dismissal, and to Compel Arbitration (“Motion”™).

Additionally, the UniNet Defendants also file a Counter Motion, in the Alternative if
arbitration and change of venue is warranted, to Stay Proceedings Pending Arbitration; Motion to
Dismiss Pursuant to Nevada Rule of Civil Procedure 19. This Opposition is made and based upon
the accompanying Memorandum of Points and Authorities, any attached exhibits, affidavits,
declarations, or other supporting documents, and any oral argument permitted at the time of the

hearing.

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

A. Summary of Argument

The Helfstein Defendants are indispensable parties to claims arising out of the Consulting
Agreement (defined below). The Consulting Agreement contains a mandatory clause making

Nevada the proper forum for those disputes. Under Nevada Rule of Civil Procedure 13(h), the
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UniNet Defendants are entitled to bring a cross-claim against the Helfstein Defendants based on the
nature of Plaintiffs’ action. Furthermore, they are also allowed to join the Helfstein Defendants to
this action under Nevada Rule of Civil Procedure 14(a) based on their right to seek indemmification.
As such, the Motion should be denied in its entirety.

Alternatively, if the Asset Purchase Agreement (defined below) controls the venue and
choice of law for disputes arising out of the Consulting Agreement, then a stay of Plaintiffs’ claims
against the UniNet Defendants is proper. The plain language of the Asset Purchase Agreement, and
Mr. Helfstein’s Declaration, clearly state that the UniNet Defendants never assumed the Consulting

Agreement. Nevertheless, Plaintiffs want to prosecute their claims against the UniNet Defendants

for damages arising out of the Consulting Agreement. Furthermore, the Helfstein Defendants desire |

to stay any action against them until Plaintiffs action against the UniNet Defendants, for a contract
they were never a party to nor never assumed, is resolved. That is a classic example of putting the
cart before the horse. This justifies staying this action until there is a resolution of the cross-claims,

or for the complete dismissal of Plaintiffs’ case under Nevada Rule of Civil Procedure 19(b).

B. Statement of the Facts

The following facts are taken from Plaintiffs’ Complaint. On or about August 12, 2004, the
Helfstein Defendants entered into an Agreement with Mr. Seaver to form Summit. See Complaint at
1 5. The Helfstein Defendants manage and control Summit, but would need Mr. Seaver’s approval
on decisions concerning the capital structure of Summit. /d. For compensation, Mr. Seaver and/or
the Seaver Trust were to receive $6,700 per month in distributions from Summit subject to a $55,000
pretax profit. /d. Furthermore, Summit’s operating agreement required Summit to enter into the
Consulting Agreement with Mr. Seaver for an annual fee of $120,000 with annual $5,000 increases.
Id.; Mot. at 5:20-21. On or about September 1, 2004, the Helfstein Defendants entered into an
operating agreement with the Seaver Trust for the operations of Summit as a New York limited
liability company (“Operating Agreement”). Id. at Y 6.

1. Consulting Agreement

On the same day of the execution of the Operating Agreement, Circle Consulting entered into

an agreement with Summit that established Circle Consulting would provide consulting services, as

Page 3 of 20

PA000172




LAWOFFICES

KRAVITZ, SCHNITZER, SLOANE &

JOHNSON, CHTD.

~1 O

o0

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

agreed in the Operating Agreement, to Summit from January 1, 2005 to December 31, 2014
(previously referred to as “Consulting Agreement”). See Id.; see also Consulting Agreement
attached as Exhibit “1” at 9 2 at ISO000104. In terms of the material provisions of the Consulting
Agreement to the Motion, it contained a paragraph stating that:

14. Governing Law.

The agreement shall be governed by and construed 1
accordance with the laws of the State of Nevada. If any provision
of this agreement shall be unenforceable or invalid, such
unenforceability or invalidity shall not affect the remaining
provisions of this agreement. In the event of any such action,
proceeding or counterclaim brought by either party hereto in
connection with or arising under this Agreement, the parties
hereby agree to waive trial by jury in any such action or
proceeding.

See Ex. 1 at J 14 at IS 0000110-11.

2. Agreement For Purchase and Sale of Assets

On or about March 27, 2007, UI and Summit entered into the Agreement for Purchase and
Sale of Assets by and between Ul Supplies, INC., and SUMMIT TECHNOLOGIES, LLC (“Asset
Purchase Agreement”). See Mot., Ex. A at 1. In terms of employment contracts and other benefits,

the Asset Purchase Agreement specifically provided that:

Employment Contracts and Benefits: “Exhibit E attached is a list of all
Seller’s employment contracts, collective bargaining agreements, and
pension, bonus, profitsharing, stock options, or other agreements
providing for employee remuneration or benefits. To the best of Seller’s
knowledge, as of the date of this Agreement, Seller is not in default under
any of these agreements, nor has any event occurred that with notice,
lapse of time, or both, would constitute a default by Seller of any of these
agreements. Seller’s obligations under these agreements shall cease
as of the Closing Date, and Seller makes no representations as to the
assignability of such agreements.”

See Id. at 7.6 (emphasis added). “Exhibit E” explicitly states that “CONSULTING AGREEMENT
WITH IRA SEAVER AND LEWIS HELFSTEIN NOT BEING ASSUMED.” See Mot., Ex. A.
Thus, the Consulting Agreement automatically terminated as of the Closing Date. Id.

Furthermore, on November 10, 2009, Mr. Helfstein provided a Declaration regarding the

Consulting Agreement. He wrote that:
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I was responsible for negotiating and approving the [Asset Purchase
Agreement] on behalf of Summit. As part of the [Asset Purchase
Agreement], Uninet negotiated replacement consulting agreements
between Uninet, myself and Mr. Seaver. I executed a replacement
consulting agreement with Uninet on my own behalf. There were
negotiations between Uninet and Seaver for a replacement agreement,
but to the best of my knowledge was (sic) no such agreement was signed.

See Declaration of Lewis Helfstein attached as Exhibit “2” atq 7. Thus, the Asset Purchase
Agreement clearly establishes that the UniNet Defendants did not assume the Consulting Agreement.
Nevertheless, Plaintiffs have brought a frivolous lawsuit against the UniNet Defendants under the

terms of the Consulting Agreement.

a. Warranties From Seller to UniNet Defendants

The Asset Purchase Agreement provided the UniNet Defendants with a series of warranties,
which are directly applicable to the UniNet Defendants’ right to seek indemnification from the
Helfstein Defendants. Summit represented that it had the approval and authority of all members to
enter into the Asset Purchase Agreement. Mot, Ex. A at ] 6.1. Summit asserted that it had full
power and authority to enter into the Asset Purchase Agreement “without any conflict with any other
restriction or limitation, whether imposed by or contained in Seller’s management agreement or by or
in any law, legal requirement, or otherwise.” /d.

Similarly, Summit also represented that there were no potential claims or threats of litigation
involving the assets it was selling other than ACM Technologies v. Summit Technologies LLC. See
Mot, Ex. A at 4 6.6. It provided a general disclosure that:

Seller does not know, or have reason to know, of any matters,
occurrences, or other information that has not been disclosed to Buyer
and that would materially and adversely affect the Acquired Assets
purchased by Buyer or its conduct of the business involving such
Acquired Assets. Moreover, no representations or warranty by Seller in
this Agreement, or any documents furnished to Buyer by Seller, contains
or will contain anv untrue statement of a material fact, or omit to state

a material fact necessary to make the statements contained in these
sources accurate.

Mot, Ex. A at 4 6.7 (emphasis added).
Additionally, the Asset Purchase Agreement also stated that:
The execution, delivery, and performance of this Agreement by Seller and
the consummation of the transactions contemplated by this Agreement

will not result in or constitute any of the following: (a) a default or an
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event that, with notice, lapse of time, or both, would be a default, breach,
or violation of the management agreement of Seller or any lease, license,
promissory note, conditional sales contract, commitment, indenture, or
other agreement, instrument, or arrangement to which Seller 1s a party or
by which any of them or any asst or properties of any of them 1s bound .

Mot, Ex. A at§ 7.9. The Asset Purchase Agreement also provided that it had the necessary right,
power, legal capacity, and authority to enter into the agreement, and “no approvals or consents of any

person other than the Seller [was] necessary in connection with the sale” of Summit’s assets. Mot,

Ex. Aatq7.10.
Finally, and most importantly, Summit stated that:
“to the best of Seller’s knowledge, none of the representations and
warranties made by Seller in this Agreement, or in any certificate or
memorandum furnished or to be furnished, contains or will contain any

untrue statement of material fact, or omits to state a material fact
necessary to prevent the statement from being misleading.”

Mot, Ex. AatY7.12.

In total, the Helfstein Defendants provided several warranties to the UniNet Defendants that:
(1) the Consulting Agreement was terminated; (2) it had the necessary authority and consent to
terminate the Consulting Agreement; (3) there were no potential claims or threats of litigation; (4)
there would not be a breach of the Consulting Agreement from the Asset Purchase Agreement; and
(5) there were no misrepresentations of material fact that would make any of the foregoing
misleading.

b. UniNet Defendants Relied on Helfstein Defendants ' Representation
that the Consulting Agreement Was not Being Assigned

The Helfstein Defendants induced the UniNet Defendants into executing the Asset Purchase
Agreement based on their representation that the Consulting Agreement was not being assigned
through the Asset Purchase Agreement. The UniNet Defendants did not want the Consulting
Agreement. They merely wanted the technology and assets owned by Summit. Exhibit “E” and the
Declaration of Mr. Helfstein all demonstrate that the Asset Purchase Agreement did not assign the
Consulting Agreement. These are key facts that support the UniNet Defendants’ claims for

indemnification and evidence the Helfstein Defendants status as indispensable parties.
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C. Statement of Procedure

On April 3, 2009, Plaintiffs filed a Complaint against both the Helfstein Defendants and
UniNet Defendants. In the Complaint, Plaintiffs assert ten causes of action: (1) Breach of Circle
Consulting Contract (against all Defendants); (2) Breach of Summit Technologies Formation
Agreement (against Helfstein Defendants Only); (3) Breach of Sumfnit Technologies Operating
Agreement (against Helfstein Defendants and Summit Only); (4) Breach of Fiduciary Duty (against
Helfstein Defendants Only); (5) Promissory Estoppel (against UniNet Defendants Only); (6) Unjust
Enrichment (against UniNet Defendants Only); (7) Accounting (against Summit and Helfstein
Defendants Only); (8) Declaratory Relief (against All Defendants); (9) Breach of Implied Covenant
of Good Faith and Fair Dealing (against All Defendants); and (10) Alter Ego (against All
Defendants). However, on November 23, 2009, Plaintiffs executed a voluntary dismissal of the
Helfstein Defendants.

In turn, on January 19, 2010, the UniNet Defendants filed a Cross Claim against the Helfstein
Defendants. The Cross Claim asserts twelve claims against the Helfstein Defendants: (1) Breach of
Contract; (2) Breach of the Covenant of Good Faith and Fair Dealing; (3) Unjust Enrichment; (4)
Fraud; (5) Fraudulent Misrepresentation; (6) Intentional Misrepresentation; (7) Negligent
Misrepresentation; (8) Breach of Express and Implied Warranties; (9) Implied Indemnity; (10)
Express Indemnity; (11) Apportionment; and (12) Equitable Estoppel.’

Plaintiffs are asserting claims for alleged breach of the Consulting Agreement against the
UniNet Defendants. See Compl. at § 24-27, 48-53. However, the UniNet Defendants were not a
party to that contract. Only the Helfstein Defendants were parties to both the Consulting Agreement
and the Asset Purchase Agreement. See Ex. 1, Mot., Ex. A. In that light, they are “indispensable” to
the adjudication of the dispute over the Consulting Agreement, and to the UniNet Defendants’
defense from Plaintiffs’ frivolous litigation. Similarly, the Helfstein Defendants are liable to the

UniNet Defendants under a theory of indemnification for any damages they may incur as a result of

In terms of classifying the cross-claims, the first eight claims arise under Nevada Rule of Civil Procedure 13(h).
The remaining claims arise under Nevada Rule of Civil Procedure 14(a) based on a theory of indemnification, which
constitute third-party claims. This is addressed in more detail in section I(A).
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the claims arising under the Consulting Agreement.
II. DISCUSSION

The Helfstein Defendants are seeking to compel arbitration under the Asset Purchase
Agreement based on the mandatory arbitration clause and choice of venue clause. Mot. at 2: 14-17.
Furthermore, they are seeking dismissal of the UniNet Defendants cross-claims, or alternatively, a
stay of those claims until Plaintiffs’ lawsuit against the UniNet Defendants’ is resolved. /d. at 4:10-
14, However, the Helfstein Defendants fail to appreciate that they are “indispensable parties™ to
Plaintiffs’ claims for breach of the Consulting Agreement. The Consulting Agreement explicitly
demands that Nevada law govern any dispute arising out of that contract. See Ex. 1 at§ 14 atIS
0000110-11. Plaintiffs’ claims solely arise out of the Consulting Agreement, not the Asset Purchase
Agreement. As such, the Consulting Agreement supercedes the Asset Purchase Agreement,
including the choice of law and forum provisions.

The Discussion is organized into five Parts. Part A explains the civil procedure standards for
bringing a cross claim and a third-party claim, and the Helfstein Defendants’ status as “indispensable
parties” that permit joining them as a party to Plaintiffs’ claims arising under the Consulting
Agreement. Part B examines the arbitration clause of the Asset Purchase Agreement, and how 1t
does not apply to this dispute. Similarly, Part C illustrates how the forum selection clause is also
inapplicable. Alternatively, if this Honorable Court grants the Helfstein Defendants’ Motion, Part D
requests a stay of Plaintiffs’ case until the issue regarding the non-assignment of the Consulting
Agreement is resolved. Finally, Part E moves for dismissal of Plaintiffs’ case entirely under Nevada
Rule of Civil Procedure 19(b).

A. Cross-claims Against Helfstein Defendants are Proper

1. Joinder of Additional Parties Under Rule 13(h)

A cross claim is the proper procedural device for the joinder of additional parties when the
joinder is necessary for just adjudication based on 1ts status as an “indispensable party,” or the relief
arises out of the same transactions, occurrences, or series of transactions and occurrences with
common questions of fact and/or law. Nev. R. Civ. Pro. 13(h). “An indispensable party is a party

who is ‘necessary’ to an action, but for some reason, cannot be made a party to that action.” Potts v.
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Vokits, 101 Nev. 90, 92, 692 P.2d 1304, 1306 (1985). If the court finds that a party 1s indispensable,
it must decide whether in equity and good conscious the action should proceed. /d. “If in equity and
in good conscious the action cannot proceed without the necessary party, that party is ‘indispensable’
o0 Id

Nevada Rule of Civil Procedure 19 states that:

(a) A person who is subject to service of process and whose joinder
will not deprive the court of jurisdiction over the subject matter
of the action shall be joined as a party in the action if (1) 1n the
person’s absence complete relief cannot be accorded among
those already parties, or (2) the person claims an interest relating
to the subject of the action and is so situated that the disposition
of the action in the persons absence may (I) as a practical matter
impair or impede the persons ability to protect that interest
or (i) leave any of the persons already parties subject to a
substantial risk of incurring double, multiple, or otherwise
inconsistent obligations by reason of the claimed interest. If the
person has not been so joined, the court shall order that the
person be made a party. If the person should join as a plaintiff
but refuses to do so, the person may be made a defendant, or, in
a proper case, an involuntary plaintiif.

(Emphasis added).

2. Third-Party Practice Under Rule 14

Third-party practice “is based upon a theory of indemnity.” Reid v. Royal Ins. Co., 80 Nev.
137, 140, 390 P.2d 45, 46 (1964). When a third-party may be liable to a defendant, the defendant
may, as a third-party plaintiff, make a claim against the third-party defendant for all or part of the
plaintiff’s claim against the third-party plaintiff. Nev. Rule. Civ. Pro. 14(a). “The application of
indemnity (when proper) shifts the burden of the entire loss from the defendant tort-feasor to another
who should bear it instead.” Reid, 80 Nev. at 141, 390 P.2d at 47 (citing Prosser, Torts § 46 (2nd
Ed.)).

3. The Helfstein Defendants are Proper Cross-Claimants Under Rule 19, and
Proper Third-Party Defendants Under Rule 14(a)

The Helfstein Defendants are indispensable parties to Plaintiffs’ claims under the Consulting
Agreement. As a practical matter, the Helfstein Defendants’ absence from this litigation impairs and
impedes the UniNet Defendants’ ability to protect their interests. Similarly, there is a substantial risk

of inconsistent outcomes if the UniNet Defendants are obligated to defend this action without the
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presence of the Helfstein Defendants. Thus, the UniNet Defendants respectfully request that this
Honorable Court consider the extent that a judgment rendered without the Helfstein Defendants will
prejudice the UniNet Defendants. Additionally, they also request that the Court consider the extent
that a judgment under the Consulting Agreement can actually be rendered without the Helfstein
Defendants when the UniNet Defendants were never a party nor assumed it.

In terms of the Consulting Agreement, it contains a Governing Law provision that makes
Nevada the choice of law and the forum for any disputes arising thereunder. See Ex. 1 at 14 at IS
0000110-11. Plaintiffs are suing the UniNet Defendants for breach of the Consulting Agreement.
Under the Governing Law provision, the Eighth Judicial District Court is the proper forum for
disputes arising out of or connected to the Consulting Agreement. Evidence of this is Plaintiffs’
original action that named the Helfstein Defendants as defendants. This demonstrates that the
Helfstein Defendants are indispensable parties to the Consulting Agreement, which allows the
UniNet Defendants to join them to this litigation under Nevada Rule of Civil Procedure 13(h).

Furthermore, this Honorable Court should take notice that the Helfstein Defendants’ active
fault actually and proximately caused 100% of Plaintiffs’ alleged damages. The Helfstein
Defendants were contractually obligated to Circle Consulting through the Consulting Agreement.
Thus, they had a legal obligation to abide by those terms and avoid materially breaching the
Consulting Agreement. In terms of the Asset Purchase Agreement, Mr. Helfstein provided several
warranties that he secured Mr. Seaver’s consent to terminate the Consulting Agreement upon the sale
of Summit’s assets.

The UniNet Defendants’ warranties in the Asset Purchase Agreement demonstrate that the
UniNet Defendants are entitled to indemnification from the Helfstein Defendants. These warranties
included representations that: (1) the Consulting Agreement was terminated; (2) 1t had the necessary
authority and consent to terminate the Consulting Agreement; (3) there were no potential claims or
threats of litigation; (4) there would not be a breach of the Consulting Agreement from the Asset
Purchase Agreement; and (5) there were no misrepresentations of material fact that would make any
of the foregoing misleading. See Mot., Ex. A at 6.1, 6.6,6.7, 7.9, 7.10,7.12.

/1177
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The undisputed facts demonstrate that the only defendants culpable for Plaintiffs’ alleged
damages are the Helfstein Defendants. Overwhelming evidence demonstrates that the UniNet
Defendants did not want to assume the Consulting Agreement. See Id. The UniNet Defendants do
not have any legal obligation to Plaintiffs. As such, any liability borne by the UniNet Defendants
should be completely shifted to the Helfstein Defendants. See Nev. R. Civ. Pro. 14(a). In total, the
Nevada Rules of Civil Procedure demand that the Helfstein Defendants remain parties to this action
in Nevada. The cross-claims and third-party claims do not arise against the Helfstein Defendants
solely based on the Asset Purchase Agreement. They arise directly out of the Consulting Agreement
itself. Under that contract, it specifically provides that Nevada is the proper forum.

B. Enforceability of Arbitration Clauses

Whether a dispute arising under a contract is arbitrable is a matter of contract interpretation,
which is a question of law. State ex rel. Masto v. Second Judicial Dist. Court ex rel. County, 125
Nev.5, ,199P.3d 828, 832 (Nev. 2009). District Courts have the discretion to determine the
enforceability of an arbitration clause. May v. Anderson, 121 Nev. 668, 672-73, 119 P.3d 1254,
1257 (2005). “Nevada courts resolve ail doubts concerning the arbitrability of the subject matter of a
dispute in favor of arbitration.” Int'l Assoc. Firefighters v. City of Las Vegas, 104 Nev. 615, 618,
764 P.2d 478, 480 (1988). However, “[i]f the court finds that there is no enforceable agreement, it
may not . . . order the parties to arbitrate.” Nev. Rev. Stat. § 38.221(3).

Generally, arbitration is a matter of contract and “ ‘a party cannot be required to submit to
arbitration any dispute which he has not agreed so to submit.” > Truck Ins. Exchange v. Palmer J
Swanson, Inc., 124 Nev. 59, , 189 P.3d 656, 660 (2008) (quoting Thomson-CSF. S.A. v.
American Arbitration Ass'n, 64 F.3d 773, 776 (2d Cir.1995) (quoting Steelworkers v. Warrior & Gulf
Co., 363 U.S. 574, 582, 80 S.Ct. 1347, 4 L.Ed.2d 1409 (1960)). Thus, while Nevada recognizes a
strong policy in favor of arbitration, “such agreements must not be so broadly construed as to
encompass claims and parties that were not intended by the original contract.” see Mikohn Gaming
Corp. v. McCrea, 120 Nev. 248, 252, 89 P.3d 36, 39 (2004). Nevertheless, the obligation to
arbitrate, which was executed by another party, may attach to a nonsignatory. Truck Ins. Exchange,

189 P.3d at 660 (citing Inter. Paper v. Schwabedissen Maschinen & Anlagen, 206 F.3d 411, 416-17
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(4th Cir.2000)).

Here, there is no enforceable agreement that requires arbitration in this matter. As stated
earlier, Plaintiffs’ claims arise under the Consulting Agreement. See Compl. Without admitting the
sufficiency of those claims, Plaintiffs allege that the UniNet Defendants are liable to them for breach
of that agreement. Id. Notably, the UniNet Defendants were never a party to the Consulting
Agreement, nor assumed it. See Mot., Ex. A et seq. The only parties to that Agreement were
Plaintiffs and the Helfstein Defendants. See Ex. 1.

The Consulting Agreement does not require arbitration. Plaintiffs should not be allowed to
prosecute their claims against the UniNet Defendants without joining the Helfstein Defendants in
this matter. Otherwise, gross injustice and unfairmess would befall the UniNet Defendants since they
never assumed the Consulting Agreement. See Mot., Ex. A ef seq. While the Helfstein Defendants
are attempting to characterize the cross-claims as arising under the Asset Purchase Agreement, they
completely failed to acknowledge their status as indispensable parties to the Consulting Agreement.
In that light, the cross-claims against the Helfstein Defendants are appropriate arise under the
Consulting Agreement.

The UniNet Defendants respectfully request that this Honorable Court deny the Motion.
Plaintiffs’ action is solely based on the Consulting Agreement. That agreement does not contain an
arbitration clause demanding that disputes arising under it must be arbitrated. Furthermore, the
Asset Purchase Agreement cannot be so broadly construed as to encompass claims arising under the
Consulting Agreement. This is especially true since the plain language of the Asset Purchase
Agreement specifically states that the UniNet Defendants were not assuming the Consulting
Agreement. As such, the Helfstein Defendants’ have the status as indispensable parties to the
Consulting Agreement. Additionally, they are also third-parties with an obligation to indemnify the
UniNet Defendants. In either case, the arbitration clause of the Asset Purchase Agreement is
inapplicable as it pertains to the Consulting Agreement.

Unconscionability as a Defense to Arbitration Clause

Mandatory arbitration clauses may be unconscionable when the term is procedurally and

substantively unconscionable. See D.R. Horton v. Green, 120 Nev. 549, 551, 96 P.3d 1159, 1160
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(2004). Both procedural and substantive unconscionability must be present for a court to eXercise
discretion to invalidate an arbitration clause. Id. at 553. Procedural unconscionability focuses on the
one-sidedness of a contract, particularly the inability of the weaker party to meaningfully negotiate
because of unequal bargaining power, and an inability to understand the contractual language. /d. at
554. Substantive unconscionability is present when the terms are so one-sided and harsh that 1t
shocks the judicial conscience. Villa Milano Homeowners Assn. v. Il Davorge, 84 Cal.App.4th 819,
829, 102 Cal.Rptr.2d 1 (Cal. App. 4th Dist. 2000). Substantive unconscionability as to arbitration
clauses exists when arbitration agreements contain provisions that vary the substantive remedies and
the consequences on the parties unequally. Id. at 558 citing Ting v. AT & T, 319 F.3d 1126 (9th Cir.
2003).

Here, the arbitration provisions of the Asset Purchase Agreement are unconscionable. In
terms of procedural unconscionability, the Asset Purchase Agreement is one-sided that it requires
arbitration in New York. This is a foreign jurisdiction to the purpose of the Asset Purchase
Agreement. The Asset Purchase Agreement contemplated the sale of both tangible and intangible
assets located in Las Vegas, Nevada. New York is an alien jurisdiction that has no purpose other
than the convenience of the Helfstein Defendants. This demonstrates that the term is one-sided and
procedurally unconscionable. Similarly, the arbitration clause is also substantively unconscionable
because of the one-sided nature of the provision, and harshness that requires the UniNet Defendants
to waive their right to a jury trial and to litigate in a foreign jurisdiction. In total, the arbitration
clause is unconscionable and unenforceable.

C. Forum Selection Clauses

“While some forum selection clauses are sufficient to subject parties to the personal
jurisdiction of out-of-state courts, not all forum selection clauses are enforceable.” Tandy Computer
Leasing, a Div. of Tandy Electronics, Inc. v. Terina, 105 Nev. 841, 843, 784 P.2d 7, 8 (1989).
““Where such forum selection provisions have been obtained through ‘freely negotiated’ agreements
and are not ‘unreasonable and unjust,’ their enforcement does not offend Due Process.”” Id. (quoting
Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472 n. 14, 105 S.Ct. 2174, 2182 n. 14,85 L.Ed.2d

528 (1985)).
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Nevertheless, the Nevada Supreme Court identified several factors that could render a forum
selection clause unconscionable, including: (1) the absence of negotiations regarding the forum
selection clause; (2) the unimportance of the clause to the contract’s purpose; (3) the placement and
font size of the clause in the contract;(4) the potential lack of knowledge regarding the clause’s
potential consequence; (5) public policy considerations demanding decisions on the merits and
exclusion of unfair advantages. Id. at 843-44, 784 P.2d at 8 (citations omitted); see also D.R. Horton
v. Green, 120 Nev. 549, 557, 96 P.3d 1159, 1165 (2004).

Here, the forum selection clause is inapplicable. As stated earlier, the Consulting Agreement
clearly sets Nevada as the proper jurisdiction for claims arising out of it. Plaintiffs are prosecuting a
case solely based on the Consulting Agreement. As such, the forum selection clause of the Asset
Purchase Agreement is inapplicable. In arguendo, even if it was applicable, the forum selection
clause is unconscionable. There is no evidence that there was meaningful negotiation regarding the
forum selection clause. Similarly, the forum selection clause of New York is unrelated to the
purchase of assets in Las Vegas, Nevada. Furthermore, the Helfstein Defendants have not presented
evidence demonstrating the UniNet Defendants’ awareness of the forum selection clause. The only
purpose of the forum selection clause is to provide the Helfstein Defendants with an unfair
advantage.

Like the Arbitration clause, the forum selection clause is unconscionable. It goes against
Nevada’s public policy of requiring cases to be decided on their merits. The Helfstein Defendants’
request would place a substantial burden on the UniNet Defendants to litigate a case in an
inconvenient forum that does not house any of the likely witnesses, documents, or admissible
evidence that would be used to prosecute/defend claims. Nevertheless, Plaintiff’s claims arise under
the Consulting Agreement, not the Asset Purchase Agreement. Thus, enforcing those clauses to
allow the Helfstein Defendants to escape this jurisdiction 1s improper.

/177
/177
/177

/11
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COUNTER-MOTIONS

D. Alternatively, if Arbitration is Proper, Then This Matter Should Be Stayed
Pending Resolution of the UniNet Defendants’ Dispute with the Helfstein
Defendants

““[TThe power to stay proceedings is incidental to the power inherent in every court to control
the disposition of the causes on its docket with economy of time and effort for itself, for counsel, and
for litigants.” In re Smith, 389 B.R. 902, 917 (Bkrtcy. D. Nev. 2008) (quoting Landis v. North
American Co., 299 U.S. 248, 57 S.Ct. 163, 81 L.Ed. 153 (1936)). In Landis, the United States
Supreme Court stated that the exercise of this power “can best be done calls for the exercise of
judgment, which must weigh competing interests and maintain an even balance.” Landis, 299 U.S.
at 254-55, 57.

The Smith Court further took notice that, in terms of staying adversary proceedings:

“‘Iwlhere it is proposed that a pending proceeding be stayed, the
competing interests which will be affected by the granting or refusal to
grant a stay must be weighed. Among those competing interests are the
possible damage which may result from the granting of a stay, the
hardship or inequity which a party may suffer in being required to go
forward, and the orderly course of justice measured in terms of the

simplifying or complicating of issues, proof, and questions of law which
could be expected to result from a stay.””

In re Smith, 389 B.R. at 917 (quoting Lockyer v. Mirant Corp., 398 F.3d 1098, 1110 (9th Cir.2005)).
Similarly, Nevada has guidelines that a court should consider whether to issue a stay. In

terms of appeals, courts consider the following factors: (1) whether the object of the appeal will be
defeated if the stay is denied, (2) whether appellant will suffer irreparable or serious injury if the stay
is denied, (3) whether respondent will suffer irreparable or serious injury if the stay is granted, and
(4) whether appellant is likely to prevail on the merits in the appeal. Nev. R. App. Pro. 8(c); see also
Fritz Hansen A/S v. Dist. Ct., 116 Nev. 650, 6 P.3d 982 (2000). Nevertheless, if one or two factors
are especially strong, they may counterbalance other weak factors. Fritzz Hansen A/S, 116 Nev. at

659, 6 P.3d at 987.
Here, Plaintiffs’ action against the UniNet Defendants should be stayed pending resolution of

the dispute pertaining to the Asset Purchase Agreement. The plain language of the Asset Purchase
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Agreement clearly states that the UniNet Defendants were not assuming the Consulting Agreement.
See Mot., Ex. A at sec. Furthermore, Mr. Helfstein provided a Declaration stating that a replacement
Consulting Agreement was necessary. See Ex. 2 at §7. As such, the UniNet Defendants’ ability to
obtain declaratory relief or a finding of fact that the Asset Purchase Agreement did not assign the
Consulting Agreement to them is vital to the resolution of Plaintiffs’ case.

Trial courts should follow guidelines to achieve consistent, predictable, and fair results. See
Local Joint Exec. Bd. of Las Vegas, Culinary Workers Union, Local No. 226 v. Martin Stern, 98
Nev. 409, 411, 651 P.2d 637, 638 (1982). Courts should avoid rulings that result in illogical and
unjust results, which offend traditional notions of fairness and justice. State of Nev. v. Second
Judicial Dist. Court ex rel. County of Washoe, 188 P.3d 1079, 1083 (Nev. 2008). It is completely
illogical to allow Plaintiffs to prosecute a frivolous lawsuit against the UniNet Defendants, but stay
the UniNet Defendants’ right to seek cross-claims against the only responsible parties - the Helfstein
Defendants.

Furthermore, the UniNet Defendants will sustain irreparable injury and extreme prejudice if
they are required to defend this action without the Helfstein Defendants being a party to it. Clearly,
Plaintiffs are presenting a frivolous lawsuit against the UniNet Defendants. The plain language of
the Asset Purchase Agreement states in clear and unambiguous language that the UniNet Defendants
were not assuming the Consulting Agreement. Nevertheless, Plaintiffs are attempting to enforce the
Consulting Agreement against the UniNet Defendants. Inexplicably, Plaintiffs have voluntarily
dismissed their claims against the Helfstein Defendants. This demonstrates that there is an element
of collusion between the Helfstein Defendants and Plaintiffs to present frivolous litigation against
the UniNet Defendants for vexation and harassment purposes. This justifies staying Plaintiffs’ case
until there is a resolution regarding the UniNet Defendants’ cross-claims against the Helfstein

Defendants.

E. Alternatively. if Arbitration is Proper, Then Plaintiffs’ Case Should Be
Dismissed Pursuant to Nevada Rule of Civil Procedure 19

L. Standard for Motion to Dismiss under Nevada Rule of Civil Procedure 19

A defendant may move to dismiss plaintiff’s complaint when plaintiff fails to join a party
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under Nevada Rule of Civil Procedure 19. NRCP 12(b)(6). “In reviewing a motion to dismiss, the
plaintiff’s evidence and all reasonable inferences that can be drawn from the evidence must be
admitted[,]” and interpreted in the light most favorable to the plaintiff.” Fava v. Hammond Co., 102
Nev. 323, 325-26, 720 P.2d 702, 704 (1986).

Under Nevada Rule of Civil Procedure 19,

(a) A person who is subject to service of process and whose joinder
will not deprive the court of jurisdiction over the subject matter
of the action shall be joined as a party in the action if (1) in the
person’s absence complcte relief cannot be accorded among
those already parties, or (2) the person claims an interest
relating to the subject of the action and is so situated that the
disposition of the action in the persons absence may () as a
practical matter impair or impede the persons ability to protect
that interest or (ii) leave any of the persons already parties
subject to a substantial risk of incurring double, multiple, or
otherwise inconsistent obligations by reason of the claimed
interest. If the person has not been so joined, the court shall order
that the person be made a party. If the person should join as a
plaintiff but refuses to do so, the person may be made a
defendant, or, in a proper case, an involuntary plaintiff.”

(b)  Ifaperson as described in subdivision (a)(1)-(2) hereof cannot be
made a party, the court shall determine whether in equity and
good conscience the action should proceed among the parties
before it, or should be dismissed, the absent person being thus
regarded as indispensable. The factors to be considered by the
court include: first, to what extent a judgment rendered in the
persons absence might be prejudicial to the person or those
already parties; second, the extent to which, by protective
provisions in the judgment, by the shaping of relief, or other
measures, the prejudice can be lessened or avoided; third, whether
a judgment rendered in the persons absence will be adequate;
fourth, whether the plaintiff will have an adequate remedy if the
action is dismissed for nonjoinder.

(Emphasis added).

Here, the Helfstein Defendants are indispensable parties. Section I(A)(3) already described
the facts and circumstances supporting this determination. In both equity and good conscience,
Plaintiffs’ action against the UniNet Defendants should be dismissed based on the absence of the
Helfstein Defendants. It is grossly unjust and unfair to allow Plaintiffs to prosecute a case agamst
the UniNet Defendants for an agreement they were never a party to. Furthermore, it is highly
questionable to allow Plaintiffs to prosecute their case through the Asset Purchase Agreement,

although they were never a party to it. The only party with privity to both the Consulting Agreement
Page 17 of 20
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and the Asset Purchase Agreement are the Helfstein Defendants. As such, they qualify as both

“indispensable parties.”

The absence of the Helfstein Defendants will substantially deprive the UniNet Defendants of

a complete defense in this matter. As a practical matter, it impairs their ability to protect their
interest and leave them susceptible to sustaining a substantial risk of receiving inconsistent findings
that they are liable for an agreement they never assumed. The plain language of the Asset Purchase
Agreement demonstrates that the UniNet Defendants are incurring massive prejudice as a result of
Plaintiffs’ frivolous action against them. Plaintiff had adequate remedy originally when they sued
the Helfstein Defendants. It is a gross miscarriage of justice to allow Plaintiffs to continue
prosecuting this case without joining the Helfstein Defendants as cross-claimants.

The UniNet Defendants are entitled to join the Helfstein Defendants in this matter. Under
Nevada Rule of Civil Procedure 13(h), the Helfstein Defendants qualify as “indispensable parties”
arising under the same facts and circumstances as claims presented in Plaintiffs” Complaint.

Furthermore, the Helfstein Defendants are liable to the UniNet Defendants under theories of

indemnification and contribution. The Asset Purchase Agreement contains a series of warranties that

the UniNet Defendants were not assuming the Consulting Agreement. Gross injustice occurs if
Plaintiffs can prosecute claims under the Consulting Agreement against the UniNet Defendants
without joining the Helfstein Defendants as a party. Therefore, the UniNet Defendants respectfully
request that this Honorable Court dismiss Plaintiffs’ case if the Helfstein Defendants are not joined
as indispensable parties.
III. CONCLUSION

The Motion should be denied in its entirety. The Helfstein Defendants are clearly
indispensable parties to both the Consulting Agreement and the Asset Purchase Agreement. Their

status as the only party with privity of contract to both agreements demonstrates how they are

indispensable to Plaintiffs’ case. Furthermore, the plain language of the Consulting Agreement does

not contain an arbitration agreement and explicitly states that Nevada is the proper venue for disputes

arising under the Consulting Agreement. As the Consulting Agreement is the controlling document

upon which the Plaintiffs are prosecuting this litigation, those terms should control.
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Furthermore, the Nevada Rules of Civil Procedure permit the UniNet Defendants to join the
Helfstein Defendants in this action. Under Rule 13(h), the Helfstein Defendants quality as
indispensable parties who are participants in the same transactions arising under Plaintiffs’
Complaint. Additionally, the Helfstein Defendants are obligated to indemnify the UniNet
Defendants for any damages Plaintiffs have incurred under the Consulting Agreement. Those
damages would be directly related to the active fault of the Helfstein Defendants. This allows for a
complete shift of liability from the UniNet Defendants to the Helfstein Defendants.

Alternatively, if this Honorable Court finds that the Helfstein Defendants are entitled to
arbitration and change the venue to New York, Plaintiffs’ action against the UniNet Defendants
should be stayed. In large part, the resolution of the Asset Purchase Agreement dispute 1S necessary
to determine who is the liable party to Plaintiffs. Moreover, the Helfstein Defendants are
indispensable parties to Plaintiffs’ litigation against the UniNet Defendants. In that light, their
absence justifies dismissal of Plaintiffs’ case if they cannot be joined.

—
DATED this = day of May, 2010.

KRAVITZ, SCHNITZER SLOANE,

T M de A

GARY E. SCHNITZER, ESQ. (NSB 395)
MICHAEL B. LEE, ESQ. (NSB 10122)
8985 S. Eastern Avenue, Suite 200

Las Vegas, Nevada 89123

Telephone:  (702) 222-4142
Facsimile: (702) 362-2203

Attorneys for Defendants UI Supplies,
UniNet Imaging and Nestor Saporiti
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CERTIFICATE OF FACSIMILE AND MAILING

I HEREBY CERTIFY that on this (-0 day of May, 2010, I faxed and placed a copy of the

foregoing DEFENDANTS Ul SUPPLIES, UNINET IMAGING AND NESTOR SAPORITI’S

OPPOSITION TO CROSS DEFENDANTS’, LEWIS HELFSTEIN, MADALYN

HELFSTEIN, SUMMIT LASER TECHNOLOGIES. LLC.’S MOTION FOR STAY OR

DISMISSAL, AND TO COMPEL ARBITRATION., AND ALTERNATIVELY., COUNTER-

MOTION TO STAY PROCEEDINGS PENDING ARBITRATION; MOTION TO DISMISS

PURSUANT TO NEVADA RULE OF CIVIL PROCEDURE 19 in the United States mail,

postage pre-paid, and addressed as follows:

Jeffrey R. Albregts, Esq. (NBN 0066)

SANDORO, DRIGGS, WALCH, KEARNEY,

HOLLEY & THOMPSON

400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Tel: (702) 791-0308

Fax: (702) 791-1912
jalbregts(@nevadafirm.com

Attorneys for Plaintiffs

Byron L. Ames, Esq. (NBN 7581)
Jonathan D. Blum, Esq. (NBN 9515)
THARPE & HOWELL

3425 Cliff Shadows Parkway, Suite 150
Las Vegas, Nevada 89129

Tel:  (702) 562-3301

Fax: (702) 562-3305
bames@tharpe-howell.com

jblum@tharpe-howell.com

Attorneys for Plaintiffs

An employee of KRAVITZ, SCHNITZER, SLOANE, &
JOHNSON, CHTD.

O:\ges\DATA\Saporiti adv Seaver\Pleadings\Opposition to Motion to Compel Arbitration.wpd
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CONSULTING & NON-COMPETITION AGREEMENT

This AGREEMENT, dated as ol Sepiember 1, 2004, is made between Summit
Technologies, LLC (“Company™), 3 New York limited liability corporation and Circle Consulting

Corporation (“Consultant™), a Nevada corporation, haviag a place of business at 2407 Ping Drive,

Henderson, NV 89074.

WITNESSETH:

WHEREAS, the Company has, pursuant to a certain Agreement of
Coninbution dated Septcmber}', 2004, acquired certain assels of National Data Center, [nc.
(“NDC™) and,

WHEREAS, the principal of Consultant is thoroughly familiar with the
husiness operations of NDC; and

WHERIEAS, as a condition of contribution of the business and asscls of

, NDC to the Company, the Company agreed 1o relain the services of the Consultant for a

fixed fee over period of tume and the Consultant has agreed to render such sérvices to the
Company; and

WHEREAS, the Company wishes to retain Consultant to render such services

“10 the Company and its affiliates and the Consullani wishes to render such services, all on the

terms and conditions hercinaflter set forth;

NOW, THEREFORE, the partics hereto agree as follows:
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;ﬁ?\ 1. Engagement.

The Company hereby cngages Consultant and Consultant’s hereby accept
such engagement upon the terms and conditions hereinafter set forth.
1. Term,

The Consultant will be bound by this on the date first above written and
payment pursuant to this agreement shall commence Jan 1, 2005 and shall continue
untit December 31, 2014, unless otherwise terminated pursuant to Section 9.

3. Compensation.

1.1 For all services rendered and covenants given by Consultant under this
Agreement, the Company shall pay Consultant an initial annual fee of $125,000, paid
monthly. The payment shall be increased by the Federal Employment tax expense as
indicaled in Schedule A. This fee shall be increased $5,000 each year, beginning on
fgﬂb\ January 1, 2006, and annually on January 1 cach year thereafier.
3.2 In addition to the annual fee, the consultant will be reimbursed by the

LLC for certain other reasonable expenses, including cell phone usage, auto,

insurance and medical coverage.
3.3 1n addition to the above, LLC will pay Consultant 05 cents for each chip

and 02 cents for rescts Lhc_compuny has manufactured and sold up 10 40,000 per
“month, and 02 cents for cach one sold thereafler. There shall be an average profit, by

the LLC, of at lcast $1.50 on cacﬁ chip or $1.00 (or reset for the incentive to be paid.

The monthly profit shall be based upon the average of profit for the previous calendar

month. This payment will be made to Consultant quarterly. The LLC will calculate

chip sales first, arriving at maximum units of 40,000 per month, in calculating

payments.
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3.4 Additional payments. A payment of ten thousand dollars per month shall

be made until a total of § is made.

q. Services to be Rendered.

Consultant shall be engaged in rendering consulting services to the Company
and to the Managers of the Company, in connection with the operations the business
acquired by the Company from NDC, including improvcmer_n on existing
formulations and developing new formulations {or new toner printing devices, Also
included shall be the supervision, rt;scarch and dévclopmenl of microchip technology
as it relates to toner printing devices.

The Consultant has entered into an agreement with Ira Seaver for his
exclusive service for a term to run concurrent with this Agreement and will furnish
the services of Ira Seaver to perform the services required by this contract.

5. Extent of Services.

Consultant, shall from time to time, make available to the Company, the
Consultant’s employees, including its President, Ira Seaver on an exclusive basis, to
the extent reasonably neccssary to enable Consultant (o render the services required
hereby. Consultant and its cmployces, if any, shall devote such portion of their
business time, attention, and cnergies 10 the business of the Company and its affiliates
as shall be necessary to render services hereunder, as determined by Consultant in its
.r_casonablc discretion.

6. Disclosure of Information.

Consultant, recognizes and acknowliedges that the trade secrets of the
Company and tts affiliatcs and their propnetary information and procedures, as they

may exist from time lo time, are valuable, special, and unique assets of the
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Company's business, access {o and knowledge of which are essential to performance
of the Consultant’s duties hereunder. Except to the extent required in order for the
Consultant to carry out and perform the terms of this Agreement, Consuitant, wall not,
at any time dunng the term of this Agreement disclose, in whole or in part, such
secrets, information or processes o any person, firm, corporation, association or other
entity for any reason or purpose whatsoever, nor shall they make use of any such
property their own purposes of benefit of any firm person or corporation, or other
entity (excepl the Company) under any circumstances during the term of this
Agreement; provided, that these restrictions shall not apply to such secrets ,
information, and processes which arc in public domain (provided that Consultant was
not responsible, directly or indirectly, for such secrets, information or processes
entering the public domain afler the date hereof without the Company’s written
consent). Consultant agreces (o hold s the Company’s property, all memoranda,
books, papers, letters, and other data, and all copies thereof and there from, in any
way relating to the Company’s business and affairs, whether made by him or
otherwise coming into his posscssion, and on termination of hig employment, or on
demand of the Company, at any time, 10 deliver the same to the Company.

7. 7. Apreement not to Aid Competition.

7.1  Consultant acknowledges and agrees that duning the term of this
Agreement, it will not in any way, directly or inditectly, whether for its account or for
the account of any .other person, firm, or company engage in, represent, furnish
consulting services to, be cmplorycd by, or have any interest in (whether as owner,
principal, director, officer, pariner, agent, consultant, stockholder, otherwise) any

business which manufacturers, sells or distributes parts and suppies for the
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remanufacturing of business machine toner cartridges in competition with the
Company or refills business machines toner cartidges. Further, Consultants shall
knowingly induce or attempt to induce any person or entity which is a customer of the
Company or any of its subsidiaries at any time during the term of this Agreement to
cease doing business, in whole or in part, with the Company or such subsidiary, or
solicit or endeavor 1o cause any cmployec of the Com_pany or its subsidiarics 1o leave
the employ of the Company or such subsidiary.

For the sole purposes of Sections 6 and 7 of this Agreement, the term
“Consultant” shall include Consultant, and Ira Seaver individually, and ahy other
person who hereafier renders services to the Company on behalf of Consultant.
Consultant agrees that the covenant set forth in this Section 7 is reasonable with
respect (o its duration, geographic area and scope. If any particular portion of this
Section 7 deemed amended to reduce in scope and/or duration the portion thus
adjudicated to be invalid or unenforceable to the extend necessary to render 1t valid or
enforceable, such amendment to apply only with respect to the operation of this
Scction 7 in particular jurisdiction(s) in which adjudicalion is made.

7.2 The Consultant is exempt with regards to this paragraph for the following
activily: Consulting with Tangerine Express, so long as their activity remain on the
retaif level, Raven Industnes, Laserstar Distribution Corporation and the collecting of
commissions from Coates Toner manufaﬁturers.

8. Remedies by Company.

If there be a breach or threatened breach of any provision(s) of Sections 6 or 7
of this Agreement the Company should be entitled to seek temporary and permanent

injunctive relief restraining Consultant from such breach without the necessity of
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proving actual damage. Subject to the payment obligations set forth in Section 3
hereof, which are unconditional, nothing herein shall be construed as prohibiting the
Company from pursuing a claim for monetary damages resulting from such breach or
threatened breach, or other relief. Any claim by the Company alleging any violation
or breach by the Consultant under Sections 6 or 7 hereof shall be brought by way of'a
separate aclion, and not by way of offset or counterclaim &s to the monies duc or
paymeats required to be made to the Consultant under this Agreement.
Notwilhstanding the foregoing, in the event the Company oblains a money judgment
against consullant or Seaver for a breach of section 6 or 7 hereof, and such judgment
is not bonded, vacated or the enforcement thereof otherwise stayed, then such
judgment may be satisfied by way of offset against the monies to be paid to
Cansultant hereunder, to the extent of such money judgment. The restrictions and
covenants conlained in Sections 6 and 7 hereof, shall be jpso fact, null and void, in

the event of uncured default, beyond any applicable grace periods, on the pant of the

Company herein,

9. Terminatioin:

r

9.1. Disability: The Company may terminate Consultant’s contract upon the
total disability of Ira Seaver. 1ra Scaver shall be deemed to be totally disabled if (1)
he is unable to perform his duties under this Agreement by reason of mental or
phj{Si(;;il illness or accident for a period of ninty (90) consecutive days or (i1) he i3
unable to perform his duties under this Agreement by reason of mental or physical
i'nness or accident for one hundred twenty (120) dafs in any twelve (12) month
period, or (iii) Ira Seaver files an application for to receive permanent disability

benefits. Upon termination by reason of the Ira Seaver’s disability, the
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Corporation's sole and exclusive obligation will be to pay the Consulting fee for a 6
month period from the original date of disability. In the event, within 24 months of
disability, lra Seaver can resume his duties then the termination shall be void and
the Consultant witl not receive compensation for four month.

9.2. The Company may terminate this contract in the event of Ira Seaver’s
death during the term of this Agreement. The Company’s sole and exclusive |
obligation will be to pay the Consulting fee for a period of 6 months from the date
of his death, plus the amounts Set forth in Section 3.4 above.

10. Assignment.

This Agreement may not be assigned by any party hereto.
1. Notices.

Any notice required or permitied to be given under this Agreement shall be
sufficient if in writing and sent by repistered or certifted mail, return receipt
requested, or by overnight (next weekday) delivery via FedEx, U.P.S. or Airborne
Express 1o the respeclive party ab:

1f to Consultant:

{ra Seaver

2407 Ping Dnve
Henderson, NV 89074

with a copy to:
' [rwin Groner
21021 Ventura Bivd. Suite 200
Woodland Hills, CA 91364

If to the Company:
Summit Technologies
95 Orville Dnve
Bohemia, NY 11716

with a copy to:
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Lewis Helfstein
10 Meadowgate East
S1. James, New York 11780

Notices delivered by Federal Express, U.P.S. or Airborne Express delivery
service shall constitute dc\ivc.ry as of the next day of the dispatch. Notices sent by
hand shall be de;emed effective upon delivery by hand as of the next business day
after dispatch. Notices sent by hand shall be deemed effective upon delivery and
notices sent by registered or certified mail, retum receipt requested shall be deemed
effective five days afler mailing. Either parly may change its address by notice given
in accordance with this Section. Ail such notices shatl be deemed made regardless of
whether or not the intended recipient refuses or fails to accept delivery thereof.

12. Waiver or Breach.

A waiver by either party of a breach of any provision of this Agreement by the
other party shall not be cffective unless in writing and shall not operate or be
construed as a waiver of any other or subsequent breach by the other party.

r [

13. Entire Agreement.

This instrument contains the entire agreement of the parties. It may be
changed only by agreement in writing signed by the party against whom enforcement
of any waiver, change, modification, extension or discharge is sought.

i4. Govéming Law.

The agreement shall be governed by and construed in accordance with the
laws of the Statc of Nevada. If any provision of this agreement shall be

unenforceable or invalid, such unenforceability or invalidity shall not affect the

remaining provisions of this agreement. In the event of any action, proceeding or
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counterclaim brought by either party hereto in connection with or arising under this
Agreement, the parties hereby agree to waive tnial by jury in any such action or ‘
procecding.

15. Binding Effect.

Upon execution and delivery of this Agreement, this Agreement shall be
binding upon and inure (o the benefit 10 the parties hereto and their respective heirs,
executors, administrators, successors, and permitied assigns.

16. Counterparts.

This Agreement may be executed in one or more counterparts, cach of which
shall be deemed to be an original and all of which taken together shall constitute one
and the same agreement.

17, Attorney’s Fees.

In the event that either party to this Agreement commences a {itigation

to enforce its rights hercunder, the prevailing party in any such party shall be entitled to

reimbursement by the other party of the reasonable {ees and expenses of the prevailing

parly’s altomeys.

IN WITNESS WHEREOPF, the partics hereto have executed this Agreement

as of the day and year [irst above written.

THE COMPANY
Summit Technologies, LLC

By: %BW_(‘D

Lewis B. Helfstein, Tax Méhager
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CONSULTANT

By %

Ira Seaver, President

The.undersigned acknowledges the applicability of and agrees to be bound

individually to the provisions of Sections 6, 7 and 8 above.

10

A

Ira Seaver
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AGREEMENT FOR PURCHASE AND SALE OF ASSETS
by and between
Ul SUPPLIES, INC. and

SUMMIT TECHNOLOGIES, LLC

This agreement is made as of March 30, 2007, al Bohemia, New York, among Ul
Supplies, Inc. (“Buyer™), a New York Corporation, and Summit Technologies, LLC, a New
York Limited Liability Company having its principal office at Bobemia, New York (“Seller”).

5.. Sale and Purchase of Assets

a. The Assets: Subject to the terms and conditions in this Agreemenlt, Seller agrees
to sell, assign, transfer, convey, and deliver to Buyer, and Buyer agrees to purchase, all of
Seller’s tangible and intangible property, wherever located, including all unknown and
contingent nghts, Seller’s corporate name, goodwill, insurance and other contract benefits,
intellectual property rights, phone numbers, internet domain names and registrations, software
programs, such inventory as provided herein, equipment, furniture and machinery, and all other
tangible assets used in Seller’s business (collectively, the “Acquired Assets™), and a complete
and accurate list of all of the Acquired Assets is contained and listed in Exhibit A atlached.
Expressly excluded from the Acquired Assets purchased by Buyer under this Agreement arc all
accounts recervable of Seller (the “Accounts Receivable™).

b. Collection of Accounts Receivable: Upon the closing of the sale of the Acquired
Assets (the “Closing”), Scller shall retain all Accounts Receivable. Both Buyer and Selier
acknowledge that after the Closing, Buyer will be selling to customers (each, an “Account
Debtor Customer”) who, as of the day of Closing (the “Closing Date™}, will continue to owe
Seller monies against Accounts Recejvable. Buyer agrees that all monies collected from an
Account Debtor Customer shall go 0 the Seller first, until such Account Debtor Customer's
flability to Seller is satisfied. In the event tha any payment received by Buyer from an Account
Debtor Customer exceeds the unpaid balance of the Account Receivable owed by the customer
to Seller, the entire payment shall be deposited in Buyer’s account, and, within three (3) business
days of clearance of said funds, Buyer shall deposil the portion due to Seller to Seller's
designated account. Upon payment in full of ail monies due from an Account Debtor Customer
to Seller, all subsequent payments by such customer shall be deposited into Buyer's aceount.
Buyer shall have the obligation to collect and deposit into Seller's dccount monies received from
Seller’s Account Debtor Customers for the first 100 days afler the Closing Date (the “Collection
Period™). During the Collection Period, Buyer shall deliver to Seller weekly written reports to
Seller accounting for alt monies received by Buyer from each Account Debtor Custamer of
Seller and the amount deposited in Buyer's designated account. On or before the 110th day afier
the Closing Date, Buyer shal) give written naotice 1o Seller of the outstanding balance due on al)
Accounts Receivable of Seller, as of the 100th day afler the Closing Date (the “100 Day

3
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Report™). Unul the later of: (1) the 110th day afier the Closing Date, (i1) the date on which
Seller receives notice that Buyer does not elect to purchase the Accounts Receivable, and (iii) the
closing of Buyer's purchase of the Accounts Receivable, Seller shall have the right, with not less
than 24 hours notice to Buyer, to inspect Buyer’s books and records regarding the Accounts
Receivable and payment history of Seller’s Account Debtor Customers. If, afler the 100th day
afler the Closing Dale, a balance is still owed to Seller, by any customer of Seller, Buyer shall
not make any further sales of product to such customer, until the later of: (i) the Accounts
Receiveble due to Seller from said customer have been paid in full; and (ii) the closing of the
sale of such Accounts Receivable to Buyer, as provided herein. Commencing on the 111ith day
afier the Closing Date, Seller shall have the right to pursue collection of any Account Receivable
owed to Seller by any customer of Seller whose accounis are not purchased by Buyer, pursuant
to this Agreement. For the three month period following the 110th day after the Closing Date,
Buyer, and any of its affiliates, subsidiaries or divisions shall not sell any products to any
customer of Seller from whom an Account Receivable balance is owed to Seller, unless such
balance is paid in full prior to the expiration of said three month peniod. If Buyer deems not to
extend credit (o any customer of Seller, Buyer may not sell any products to such customer for a
period of three years from any of Buyer's branches. The partics may enter into separate
agreements on specific accounts which will then not fall under the terms of this section.
Failure to comply with this provision shall be deemed a matenal default under this Agreement.

C. Purchase of Accounts Receivable: Within ten (10) days afier the 100 Day
Report is due to be delivered 1o Seller under Article 1.2, Buyer shall notify Seller of its intent to
purchase any or all of the remaining Accounts Receivable of Seller, and shall specify the name
of each account being purchased, and the outstanding balance of each such account. The
purchase price for each account shall be the unpaid balance of the Account Receivable of the
Seller at the time of the Purchase, unless agreed otherwise by Seller and Buyer. Payment for all
Accounts Receivable being purchased by Buyer from Seller shall be made in full within ten (10)
days aRer Buyer's statement of intent lo purchase the Accounts Receivable. Upon payment in
full for any Account Receivable of Seller, Seller shall no longer have the right to colject said
account, and Buyer shall have the exclusive right to collect said Account Receivable. Buyer
shall have no recourse against Selier for the unpaid balance of any Account Receivable sold by
Seller to Buyer or for any expenses of collection. Scller makes no representation as to the
collectability of any Accounts Receivable of Seller. Buyer shall hold harmless and indemnify
_Seller fiom and against all liabilities, claims, causes of aclion, costs and expenses, including

reasonable attorneys fees, arising from the collection of any Account Rcocwablc sold by Seller
to Buyer.

d. Returns
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6.. Purchase Price and Payment for Acquired Assets

a. Non-Inventory Acquired Assets: In consideration for the sale and transfer of
the Acquired Assels, exclusive of Seller’s inventory, including work in process, if any

(collectively, the “Inventory™), Buyer hereby agrees to pay Seller an aggregate of $250,000 as
follows:

i On the Closing Date, Buyer wil) pay by wire transfer ta Seller, the sum of
$50,000;

il On the Closing Date, Buyer will deliver to Seller & duly executed
promissory note (in the form attached as Exhibit B), dated as of the Closing Date,
in the principal amount of $200,000 payable in four payments of $50,000 (the
“Note™); first payment to be made 60 days afler the Closing Date: second
- payment lo be made 90 days afier the Closing Date; third payment to be made 360
days afler the Closing Date; and last payment to be made 720 days afier the

Closing Date.
b. Allocation of Non-Inventory Purchase Price: The purchase price for the non-
Inventory Acquired Assets shall be allocated as follows:

i Good will and intangible Acquired Assets — $150,000;

. Manufacturing equipmem — $80,000; and

. Other tangible Acquired Assets — $20,000.

c. Inventory Purchase: Buyer shall purchase certain of Seller's Inventory on the
Closing Datc under the following terms and conditions:

1. Seller has provided the Buyer with a current list of Seller's Inventory.
Buyer has indicated those items that he deems are not current Inventory (the
. “Excluded lnventory') and the Excluded Inventory shall not be part of the
Acquired Assels. Buyer agrees to provide Seller with suitable warehouse space
for the Excluded inventory for six (6) months after the Closing Date, at no cost 1o

Seller. Buyer shall allow Seller access to the Excluded Inventory during regular
business hours.

1. The remaining Inventory (the “Sold Inventory™ shall be valued at
Seiler’s cost as of the Closing Date, and shall be purchased by Buyer. The
purchase pnce of the Sold Inventory shall be 90% of said value. The Buyer shall

- transfer this amount by ware tansfet into Seller’'s designated account on the
Closing Date.

d. Default on Nete Payments: If any payment due under the Note is not
made timely, then, upon ten (10) days written notice from Seller to Buyer of such default, and
the balance due under the Note shall immediately be deemed to be due and payable in full,
together with interest thereon from the date of default at the rate of nine (9%) percent per annum.

5
CADOCUME-1WEIVAZ~ 1L OCAL S~ 1\Temp\XPgrpwise\Surmmit_Mtg_Natlce_03-27-07.doc \ Guaranty

[S000155

"PA000203




Seller shall be entiled to immediately 1zke any action against Buyer, or Guarantor without
further notice.

e. Event of Default: A failure by Buyer to timely make any payment due under the
Note shall be deemed an event of default under this Agreement (“Event of Default™). A failure
by Buyer to timely perform any obligation under this Agreement, other than timely payment of
the Note, and any other agreements entered inlo.by Buyer in connection with this Agreement,
which default remains uncured afier ten (10) days notice from Seller to Buyer, shall be deemed
an Event of Default. Upon the accuwrence of an Event of Default, the balance then due under the
Nolte shall be due and payable in full, together with interest thercon at the rate of nine (9%)
percent per annum, from the date of the Event of Default

7.. Liabhilities and Sales Tax

a It 15 understood that, except as otherwise expressly provided in this Agreement,
Buyer is not assuming any of Seller's liabilities or obligations. Provided Buyer performs all of
its obligations under this Agrecment, Seller agrees to pay any sales or use taxes arising from the
sale of Acquired Assets and sold Accounts Receivable under this Agreement.

b Specifically, Buyer cxpressly excludes (1) any taxes, including income, sales, and
use taxes imposed on Seller because of the sale of its assets and business; (2) any habilities or
expenscs Seller incurred in negotiating and carrying out its obligations, or its dissolution and
liquidation, under this Apgreement (including attorney fees or accountant fees); (3) any
obligations of Seller under any employee agreement or any other agreements relating to
employce benefits that Seller has with any of its employees; (4) any obligations incurred by
Seller prior 10 the Closing Dete; (5) any liabilities or obligations incurred by Seller in violation
of, or as a result of Seller’s violation of, this Agreement; (6) any obligations or abilities of
Seller under any environmental laws; and (7) any abligations or liabilities of Seller for, or arising

out of, any proceeding pending against Seller, or any tortious, unlawfu) fraudulent conduct on
the part of Seller {collectively, the “Excluded Obligations™).

c. Buyer shall have the right to withhold from the purchase price any amounts
necessary 1o provide for the payment of any sales or usc taxes ansing from the sale of the
Acquired Assets or sold Accounts Receivable that Seller does not pay and for which Buyer has
become legally obligated to make such payments. Within five (5) days afler delivery to Buyer of
proof of payment by Seller, for such obligations, or delivery to Buyer of a duly executed release
or satisfaction of such legal obligation of Buyer, Buyer shall deliver to Seller all arnounts
withheld from the purchase price under this Article 3.3.

d. Seller will pay all sales, use, and similar taxes arising from the transfer-of the
Acquired Assets (other than taxes on a party’s income). Buyer will not be responsible for any
business, occupation, withholding, or similar tax, or any taxes of any kind incurred by Seller
related (o any peniod before the Closing Date.

e. Seller agrees to indemnify and hold Buyer harmless. from and against the
Excluded Obligations, all liabilities for any taxes for which Seller is responsible under this

Agreement, and all Labilities, claims, causes of action, costs and expenses, including reasonable
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aftorneys fees, arising from the Excluded Obligations and any taxes for which Seller is
responsible under this Agreement.

f. Accounts Payable: Sciler shall remain responsible for all accounts payable duc to
vendors from Seller as of the Closing Date. Effective on the Closing Date, Buyer shall change
the format of purchase orders coming from the Summit and Laserstar facilities to clearly indicate

that the purchase is being made by an entity other than Seller or Summit Laser Products, Inc.
(“Laser)

8.. Liease

a Buyer and Seller acknowledge that Seller's existing use and occupancy of ils
premises, located at 95 Orville Dr, Bobemia, NY 11716 (the “Premises™), is under a lease (the
“Lease’™), dated 12/12/2000, from Reckson FS Limited Partnership ("Landlord™), as landlord, to
Laser, as tenant, an accurate and complete copy of which has been supplied to Buyer, and the
Lease will be assigned by Laser, and assumed by, Buyer, effective as of, and for all liabilities
and obligations ansing as of and afier, the Closing Date, subject to landlord’s consent. Buyer
and Seller shall use best efforts to obtain Landlord’s written consent for said assignment and
assumption, provided however, that Seller and Laser shall not be required to incur any cost in
obtaining said consent. Any security deposit available shall tnure to the benefit of the Buyer.

b. Buyer hereby agrees 10 hold harmless and indemnify Seller from and against all
liabihities, claims, causes of action, costs and expenses, including reasonable attorneys fees,
incurred afier the Closing Date in connection with and/or arising from the Lease, any obligations
due under the Lease, and/or use, occupancy, and/or possession of the Premises by Buyer and/or
any other person or entity prior to the date of Closing Date.

9.. Other Obligations

a. Attached as Exhibit C is a hist of Seller’s insurance policies, carriers, types of
insurance, account numbers, coverage, and premiums. There shal]l be an adjustment at Closing
for all insurance premiums paid by Seller for the penod afler the Closing Date. Buyer also
agrees {o essume and discharge, in due course, the following obligations as may arise and
become due on and afier the date of this Agreement: (1) premiums payable on Seller's insurance
policies, listed in Exhibit E, for coversge on and afier the date of this Agreement, and (2) the
employment of, and salaries and compensation-due {consistent with prior rates and practices) to,
all employces of Seller. It is understood that Seller and Buyer have prorated all of the expenses
attributable to said obligations and have adjusted the purchase price of the Acquired Assets
purchased in this Agreement accordingly.

b. Buyer hereby agrees to indeﬁmjfy and held Scller hanmless from and agz;inst al}

liabilities, clatms, causes of action, cosls and expenses, including reasonable attormeys fees,

arising from any obligation assumed by Buyer under Article 5.1, and/or any failure of Buyer to
timely pay any obligation assumed by Buyer under Article 5.1.

10.. Seller’s Representations, Warranties, and'Covenanls: Selter rcprcécnts, warrants, and
covenants fo Buyer as follows:

7
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a. Approval, Authority, and Ownership: All member approvals required for
Seller to enter into this Agreement and sell the Acquired Assets have been duly obtained, and
Seller has full power, authority, and ownership to enter into this Agreement and to effectuste al}
of the transactions contemplated, without any conflict with any other restrictions or limitations,
whether imposed by or contained in Seller's management agreement or by or in any law, legal
requirement, agreement, or otherwise; '

b. - Absence of Changes in Seller’s Business: Except for payroll, Since Jan 1, 2007
there has not been, to Seller’s knowledge, any:

i Transaction by Seller except in the ordinary course of its business as
conducted on that date;

1. Matenal adverse change in the financial condition, liabilities, assets,
business, or results of operations, or prospects of Selier;

1. Destruction, damage, or loss of any asset of Seller (insured or uninsured)
that malerially and adversely affects the financial condition, business, results of
operations, or prospects of Seller;

v Revaluation or write-down by Seller of any of its assets; except for
inventory.
V. As of March 1,2007 there has been no increase in the salary or other

compensation payable or to become payable by Seller to any of its officers,
directors, or employees or declaration, payment, or obligation of any kind for
payment, by Secller, of a bonus or other additional salary or compensation to any
such person;

Vi Sale or transfer of any asset of Seller, except in the ordinary course of
business;

vil. Amendment or termination of, or any release or waiver granted with

respect 10 any contract, agreement, or icense to which Seller is a party, except in
the ordinary course of business;

viii.  Loan or advance by Seller 10 any person other than ordinary advances to
employees for travel expenses made in the ordinary course of business, or any
guaranty by Seller of any loan, debt, or other obligations of another person;

1X. Encumbrance of any asset or property of Seller;

X. Waiver or release of any night or claim of Seller, except in the ordinary
course of business;

xi. Commencement of, or notice or threat of commencement of, any
Proceeding against Seller or the business, assets, or affairs of Seller;

xit.  Union organizing efforts, labor strike, other labor trouble, or claim of
wrongful discharge, employment discrimination, sexual harassment, retaliatory
termination, or other unlawful labor praciice or action;
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xii.  Agreement by Seller to do any of the things described in the preceding
clauses (a) through (1); or

xiv.  Other event or condition of any character that has or might reasonably
have a material adverse effect on the financial condition, business, results of
operation, assets, liabilities, or prospects of Scller.

C. Condition of Acquired Assets: All of the fixed assets and equipment transferred
under this Agrecment are being sold “as.is”, “where 157, subject to normal wear and lear, with no
representation or warranty as to their condition or fitmess for any particular purchase. All of
Seller’s intangible rights, to Selfer’s knowledge as of the date of this Agreement, are solely and
exclusively owned by Seller without any infringement on any rights of others.

d. Existing Relationships: Seller does not know of any plan or intention of any of
Seller’s employees, material suppliers, or customers to sever relationships or existing contracts
with Seller or o take any other action that would adversely affect the business of Seller.

e. Distributions and Compensation Payments: Since March 1, 2007, Seller has
not increased, or agreed 1o any increase in, any salaries or compensations paid or payable to any
of its directors, employees, or consultants.

f. Claims and Litigation: There are no lawsuits, threats of litigation, claims, or
other demands affecting or involving Seller or its business, known 1o Seller as of the date of this

Agreement, arising or accruing before the date of this Agreement, except the action entitled
“ACM Technologies v. Summit Technologies LLC".

g. Seller's Knowledge and Disclosure: Seller does not know, or have reason to
know, of any matters, occurrences, or other information that has not been disclosed to Buyer and
that would matenally and adversely affect the Acquired Assets purchased by Buyer or its
conduct of the business involving such Acquired Assets. Moreover, no representation or
warranty by Seller in this Agreement, or any documents fumished to Buyer by Seller, contains or
will contain any untrue statement of a malenal fact, or omit 1o state a material fact necessary to
make the statements contained in these sources accurate.

h. Rent: The obligations of Lascr under the Lease, shall be paid in full for the period
through and including the Closing Date.
1. Tax Returns and Audits/Books and Records:

i Tax Filings. As of the Closing Date, within the times and in the manner

prescribed by law, Seller shall have filed all federal, state, and Jocal 1ax retumns
required by law and have paid in full all taxes, assessments, penalties, and interest
due and payable, including all sales, use, and similar taxes, and all payroll and
withholding taxes or similar payments then required to be withheld and paid by
Seller to any tax autherity. There are no present disputes about taxes of any nature
between Seller on the one hand, and any tax authority, on the other. Neither the
Internal Revenue Service nor any other tax authority has audited, or is in curremly
auditing, any tax return of Seller. No state or other jurisdiction (including any
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local governmental authonty} with which Seller has not filed tax returns has
asserted that Seller is subject to taxation by such jurisdiction. No tax authority bas
imposed or asserted any encumbrances on any of the assets or properties of Seller,
other than liens on real property for taxes that are not yet duc.

1. Books and Records of Seller. Buyer agrees to hold Seller’s books and
records (the “Records™), at the Premises, at no cost to Seller, until the earlier of;
(1) seven (7) years after the Closing Date, and (1) the date that Buyer vacates the
Premises. Buyer will maintain the Records in the same order and manner as
presently maintained by Seller and shall allow Seller access to said- Records
during regular business hours. Buyer shall give Seller 30 days written notice and
an opportunity Lo retrieve the Records, prior to removal of any such Records from
the Premises or destruction of such Records.

11.. Seiler Cooperation / Non-Compete: Seller agrees and covenants as follows:

a Name Change: Sclier warrants that it has granted 10 Buyer the exclusive right in
perpetuity o use its name, “Summit Technologies”, as parl of Buyer’s name for and in
connection with all business of whatever kind and character conducted previously by Seller, that
it has not granted and will not grant to any other person the nght to use, and that it will not itself
in the future use the name Summit Technologies as part of any trade name. On Buyer's request,
Seller will undertake to change its corporate name to a dissimilar pame, and agrees to provide
Buyer, if Buyer so requests, the Certificate of Amendment to affect such name change in order to
permit Buyer to substitute that name for its own by a simuitancous filing with the New York
Secretary of State or by other protective actions.

b. Cooperation: Seller agrees to cooperate with Buyer, and on Buyer's rcasonable
request, 1o execute all documents and take all actions as arc reasonably necessary to perfect and
implement Buyer’s full ownership of the Acquired Assets purchased under this Agreement, lo
protect the good will transferred, and to prevent any disruption of Buyer's business relating to
any of Seller’s employees, suppliers, customers, or other business relationships, provided that
Seller shall have no obligation 1o commence or prosecute or defend any litigation, arbitration or
proceeding, and shall not be obligated to incur expenses in excess of $5000 in compliance with
this Articte 7.2. The parties expressly agree that the Seller shall have no obligation to Buyer for
any claims arising oul of Intellectual Property, including but not limited to Copyright,
Trademark, or Patents actions made against the Buyer or Seller afier the date of closing.

c. Non-competition: Seller will not, for a five (5) year period from the Closing
Date, directly or indirectly, engage in or perform for, or permit its name to be used in connection
with, or carry on, or own any part of any business similar to the activities, operations, and
business involving the assets sold under this Agreement, as conducted by Seller as of the date
hereof.

d. Title to Acquired Assets: Seller has good and marketable title in and to all of the
Acquired Asscts free and clear of all encumbrances, except as s¢t forth in Exhibit F attached.

e. Customers and Sales: Exhibit D attached is a correct and current list of all
customers of Seller, as of the date of Closing,, together with summaries of the sales made to each
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customer dunng Seller's most recent fiscal year. Except as indicated in Exhibit G, Seller’s
officers, directors, and shareholders have no information, and are not aware of any facts,
indicaung that any of these cuslomers intends to cease deing business with Selter or matenially
alter the amount of the business such customer is presently doing with Seller.

f. Employment Contracts and Benefits: Exhibit E attached is a list of all of
Seller’s employment contracts, collective bargaining agreements, and pension, bonus, profit-

shaning, stock option plans, or other agreements providing for employee remuneration or
benefits. To the best of Seller’s knowledge, as of the date of this Agreement, Seller is not in

default under any of these agreements, nor has any event occurred that with notice, lapse of time,

or both, would constitute a default by Seller of any of these agreements. Seller’s obligations

under these agreements shall cease as of the Closing Date, and Seller makes no representation as
to the assignability of such agreements.

g- Insurance Palicies: As of the date of this Agreement, Seller is not in default with
respect to payment of premiums on any policy of insurance listed on Exhibit C attached, and
there 1s no claim pending under any such policies, as of the date of this Agreement

h. Compliance with Laws: To Seller’s knowledge, Seller has complicd in all
maienal respects with all federal, state, and local statutes, laws, and regulations (including any
applicable building, zoning, environmental laws, or other law, ordinance, or regulation) affecting
the business or properties of Seller or the operation of its business. Seller has not recejved any

notice asserting any violation of any statute, law, or regulation that has not been remedied before
the date of this Agreement.

). Agreement Will Net Cause Breach or Vielation: The execution, delivery, and
performance of this Agreement by Seller and the consummation of the transactions contemplated
by this Agreement will not result in or constitute any of the following: (a) a default or an event
that, wilh notice, lapse of ume, or both, would be a defauli, breach, or violation of the
management agreement of Seller or any lease, license, promissory note, conditional sales
contract, commitment, indenture, or other agreement, instrument, or arrangement to which Seller
is a party or by which any of them or any assets or properties of any of them is bound; (b) an
event that would permit any parly to terminate any agreement to which Seller is a party or is
bound or to which any of Seller's assets is subject or o accelerale the maturity of any

indebtedness or other obligation of Seller; or (c) the creation or imposition of any encumbrance
on any of the properties of Seller.

] Authenity and Consents: Seller has the nght, power, legal capacity, and
authority to enter into and perform its obligations under this agreement (including the sale of the
Acquired Assets to Buyer), and no approvals or consents of eny persons other than Seller is
necessary in connection with the sale of the Acquired Assets 1o Buyer and the performance by
Seller of its obligations under this Agreement. The execution, delivery, and performance of this
Agreement by Seller and the consummation of the transactions contemplated have been duly
authorized by all necessary action on the part of Seller.

"
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k. Personnel: Exhibit F attached is a list of the names and sddresses of all
employees, agents, and manufacturer’s represenlatives of Seller, as of the date of this
Agreement, stating the rates of compensation payable to each.

1 Full Disclosure: To the best of Seller’s kmowledge, none of the representations
and warranties made by Selier in this Agreement, or in any certificate or memorandum furnished
or 1o be fumished, contains or will contain any untrue statement of a material fact, or omits to
state a matenal fact necessary to prevent the statements from being musleading.

12.. Buyer’s Representations, Warranties, and Covenants. Buyer represents and warmants to
Seller as follows:

a Statemen{s Carrect and Completc:r All statements contained in this Article 8
are correct and complete as of the date of this Agreement, and will be correct and complete as of

the Closing Date (as though made then and as though the Closing Date were substituted for the
date of this Agreement throughout this Article 8).

b. Organization of Buyer: Buyer is a corporation, duly organized, validly existing,
and in good standing under the laws of the State of New York.

C. Authorization of Transaction: Buyer has full power and authonity to execute
and deliver this Agreement and the other documents in connection with the transaction
contemplated hercunder and o perform its obligations hereunder and thereunder.  This

Agreement and the other documents constitute valid and legally binding obligations of Buyer,
enforceable in accordance with their terins and conditions.

d. Future Performance: Buyer will make all payments and perform all such
actions as required of it by this Agreement and the other documents.

€. Non-Contravention: Neither the execution nor the delivery of this Agreement or
any of the other documents or the consummation of the transactions contemplated hereby or
thereby will (a) violate any constitution, law, statule, regulation, order or otheg restriction of any
governmental entity 1o which Buyer is subject or any provision of the certificate of
incorporation, bylaws or other organizational documents of Buyer or (b) (1) conflict with or
result in a breach of the terms, conditions or provisions of, (i} constitute a defeult under, (1ii)
result in the creation of any lien or encumbrance upon Buyer's assets pursuant to, (iv) given any
third party tbe right to modify, terminate or accelerate any obligation under, {(v) resull in a
violation of or under, or (vi) require any notice under any contract to which Buyer is a party or

by which it is bound or to which any of its assets is subject (or will result in the imposition of
any lien or encumbrance upon any of its assets).

f. Broker: No broker, finder or other person acting under Buyer’s authonty (or the
authority of any affiliate of Buyer) is entitled to any broker’s commission or other fee in
connection with the transactions contemplated by this Agreement for which Seller could be
responsible.

B Disclosure: The representations and warranties contained in this Article 8 do not
contain any untrue statement of the facls or omit to state any fact nccessary in order {o make the
statements and informetion contained in this Article 8 not misleading.
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h. Sufficient Funds: Buyer has available to it sufficient funds to consummate the
transactions contemplated hereby, and reasonably expects to have sufficient funds available to 1t
to make all payments due to Seller under this Agreement afier the Closing Date.

i Due Diligence: Buyer has fully investigated the existence and condition, as of
the date of this Agreement, of the Acquired Assets, and has had full access 10 the Acquired

Assels o perform all due diligence that it deems appropnate in connection with the transactions -

contemplated by this Agreement, and Buyer acknowledges that it is purchasing the Acquircd
Assets “as is” and “where is”, subject to normal wear and tear, without representation or
wayranty as to the condition and/or fitness of the Aequired Asscts for any particula: purpose.

)- Retirement Benefits: Buyer and Seller bath acknowledge that Madalyn Helfstein
owns 100% of Summit Laser Products, Inc, which in tum owns 65% of Seller and has contro] of
_the Selfer. As an inducement to conclude this transaction, the Buyer agrees to continuc the
Insurance benefits that Madalyn Helfstein bas received from the Seller, including Medical
Insurance, until such time as she becomes ehigible for Medicare benefits.

13.. Closing

a. The Closing will 1ake place at the offices of P&M, 675 Old Country Road,
Westbury, New York 11590, at 10:00 a.m. local time, on March 30, 2007, or at such other time
and place as Buyer and Selier may agree in writing.

b. At the Closing, Seller must deliver or cause to be delivered to Buyer:

1. Assignments of all personal property leases of Seller, as lessee, properly
executed and acknowledged by Seller;

1. An assignment to Buyer of the Lease, duly executed by Laser;
1ii. A bill of sale for the Acquired Assets, duly executed by Seller;

V. Certified resolutions of Seller, in form satisfactory to counsel for Buyer,
authorizing the execution and performance of this Agreement and all actions to be
taken by Seller under this Agreement,

v. A certificate executed by the managing member of Seller, certifying that
all Seller's representations and warranties under this Agreement arc true as of the

Closing Date, as though cach of those representation” and warranties “had bccn
made on that date; and

vi. An opinion of Seller's counsel, dated as of the Closing Date, as provided
for in this Agreement.

c. Simultaneously with the consummation of the transfer, Seller through its officers,

agents, and employees, will put Buyer into full possession and enjoyment of all Acquired Asscts
to be conveyed and transferred under this Agreement.

d. At the Closing, adjustments shall be made to the purchase price for: (i) all
insurance premiums paid by Seller for the period after the Closing Date, and (ii) all rent,
13
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additional rent, and utilities paid by Seller and/or Laser, in connection with the Lease of the
Premises, for the perod afier the Closing Date.

e. At the Closing, Buyer must deliver or cause to be delivered to Seller the
following:

1. A wire transfer, to such account as Seller shall designate, in the amount of
$50,000;

i, Buyer’s duly executed promissory note, dated as of the Closing Date, in
the pnncipal amount of $200,000, in the form of Exhibit B hereto,

i, A wire tansfer, to such account as Seller shall designate, in an amount
equal to the purchase price for the Sold Inventory;

iv. An opinion of Buyer's counsel, dated as of the Closing Date, as provided

for in this Agreement;

V. Certified resolutions of Buyer’s board of directors and shareholders, in
form satisfactory to counsel for Seller, authonzing the execution and performance
of this Agreement and al} actions to be taken by Buyer under this Agreement and

any other documents to be delivered in connection with this Agreement (the
“Transaction Documents™);

V1. A certificate duly executed by Buyer's Premident, certifying that all
Buyer's representations and warranties under this Agreement are true as of the

Closing Date, as though each of those representations and warmranties had been
made on that date; and

vit.  The Corporate Guranty executed by Uninet Imaging, Inc. in the form of
Exhibit G attached,

14.. Conditions Precedent To Buyer’s Performance

a. The obligations of Buyer to purchase the Acquired Assets under this Agreement

are subject to the satisfaction, at or before the Closing, of all the conditions set out below in this
Article 10.

b. Al representations and warranties by Seller in this Agreement, or in any written
staternent that will be delivered to Buyer by Seller under this Agreement are, to the best of
Sellers knowledge, true and correct in all matenal respects on and as of the Closing Date, as
though such representations and warranties were made on and as of that date.

C. ~ On or before the Closing Date, Seller will have performed, satisfied, and
complied in all material respects with all covenants, agreements, and conditions that it is required
by this Agreement to perform, comply with, or satisfy, before or at the Closing.

d. Dunng the period from the execution of this Agreement to the Closing Date, there
will not have been any material adverse change in the financial condition or the results of
operstions of Seller, and Seller will not have sustained any material loss or damage to its insured
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or uninsured assets that materially affects its ability to conduct its business or the value of the
Acquired Assets to be purchased by Buyer under this Agreement at the Closing.

c. Buyer will have received from Seller’s counsel, an opinion dated as of the Closing
Date, in form and substance satisfactory to Buyer and its counsel, that:

1. Seller is a limited liability company duly formed, validly existing, and in
good standing under the laws of New York, and has all requisite power to own its
propetties as now owned and operate its business and has the power and authority
to execule, deliver, and perform its obligations under this Agreement and to
consummate the transactions contemplated.

i1 The Agreement has been duly and validly authorized, executed, and
delivered by Seller, and is valid and binding against it and is enforceable against
Seller in accordance with its fenms, except es limited by baokruptcy and

insolvency laws and by other laws and equitable principles affecting the rights of
creditors generally.

ni. Neither the execubon or delivery of this Agreement nor the
consummation of the transactions contemplated by this Agreement will constitute
a default or an event that would—with notice, lapse of time, or both—constitute &
default under, or violation or breach of, Seller’s membership agreement or
bylaws, or, 1o the best of counsel’s knowledge, of any indenture, license, lease,

franchise, encumbrance, instrument, or other agrecment to which Seller is a parly
or by which it may be bound.

f. No proceeding before any governmental authority pertaining to the transactions
contemplated by this Agreement or to its consummation, or that could reasonably be expected to
have a material adverse cffect on Seller, any of its businesses, assets, or financial condilions, or
the Acquired Assets will have been instituted or threatened before the Closing Date.

g. The execution, delivery, and performance of this Agreement by Seller, and the
consummation of the transactions contemplated will have been duly authorized, and Buyer will

have received copies of all resolutions of the members of Seller, and minutes pertaining 10 that
anthonzation, certified by their respective secretaries.

h All necessary agreements and consents of any parties 10 the consummation of the
transactions contemplated in this Agreement, or otherwise pertaining to the matlers covered by
it, will have been obtained by Seller and delivered to Buyer. :

i Seller shall have delivered to Buyer all Transaction Documents and taken all
actions required to be delivered or taken by Seller under this Agreement, as of the Closing Date.
The form and - substance of all certificates, instruments, opinions, and other Transaction

Documents delivered 1o Buyer under this Agrecment must be satisfactory in all reasonable
respects to Buyer and its counse.

15.. Conditions Precedent to Seller’s Performance

15
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B. The obligations of Seller to sell and deliver the Acquired Assels under this

Agreement are subject to the satisfaction, at or before the Closing, of all the conditions set out
below in this Article 11.

b. All representations and warranties byrBuyer in this Agreement or in any written
statement that will be delivered to Seller by Buyer under this Agreement must be true and correct

in ell malerial respects on and as of the Closing Date, as though such representations and
warranties were made on and as of that date.

c. On or before the Closing Date, Buyer will have performed, satisfied, and
complied in all matenal respects with all covenants, agreements, and conditions that it is required
by this Agreement to perform, comply with or satisfy, before or at the Closing.

d. During the period from the execution of this Agreement to the Closing Date, there -

will not have been any malerial adverse change in the financial condition or the results of
operations of Buyer, and Buyer will not have sustained any matenial loss or damage to its assets

that materially effects its ability to fully perform its obligations under this Agreement at the
Closing and thereafter.

e. Seller will have received from Buyer’s counsel an opinion, dated as of the Closing
Date, in form and substance satisfactory to Seller and its counsel, that:

1. Buyer is a corporation duly formed, validly existing, and in good standing
under the laws of the State of New York, and has all requisite corporate power
and authority to execute, deliver, and perforrn its obligations under this
Agreement, and to consummate the transactions contemplated.

i, The Agreement has been duly and vahdly aulhorized, executed, and
delivered by Buyer, and is valid and binding against it and is enforceable against
Buyer in accordance with its terms, except as limited by bankruptey and

insolvency laws and by other laws and equitable principles affecting the rights of
« creditors generally.

il Neither the execution nor delivery of this Agreement, nor the
consummation of the transactions contemplated by this Agreement will constitute
a default or an event that would-with notice, Japse of time or both—constitute a
default under, or violation or breach of, buyer’s arlicles of incorporation or
bylaws, or, to the best of counsel’s knowledge, of any indenture, license, lease,
franchise, encumbrance, instrument or other agreement to which Buyer is a party
or by which it may be.bound.

f. No proceeding, before any governmental authority pertaining 10 the transactions
contemplated by this Agreement or to its consummation, or that could reasonably be expected to
have a material adverse effect on Buyer, any of its businesses, assets or financial conditions, will
have been instituted or threatened before the Closing Date.

g The executions, delivery, and performance of this Agreement by Buyer, and the
consummation of the transactions contemplated will have been duly authorized, and Seller will
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have received copies of all resolutions of the board of directors of Buyer, and minutes pertaining
to that authorization, certified by their respective secretaries.

h. All necessary agreements and conseats of any parties to the cansummation of the
transactions contemplated in this Agreement, or otherwise pertainiog to the matlers covered by
it, will have been obtained by Buyer and delivered to Seller.

1. Buyer shall deliver to Seller all Transaction Documents and have taken all actions
required to be delivered or taken by Buyer under this Agreement, as of the Closing Date. The
form and substance of all certificates, instruments, opinions, and other Transaction Documents

delivered 1o Seller under this Agreement must be satisfactory in all reasonable respects to Seller
and itg counscl. |

16.. Arbitration

a. Any controversy or claim arising out of or relating to this Agreement, or its
_ breach, shall be settled by binding esbitration in accordance with the cormmercial rules of the
American Arbitration Association, and judgment on the award rendercd by the arbitrator(s) may

be entered in any court having jurisdiction. The venue of any arbitration shall be Nassau County,
New York.

17.. Notices

a. Al potices, demands or other communications to be given or delivered vnder this
'Agrecment shall be in writing and shall be personally delivered or, if mailed, sent to the
following relevant address or to such other address as the recipient party may have indicated to
the sending party in notice given pursuant to this Article 13.1:

1. IF TO SELLER:
Lewis Helistein
10 Meadowgate East
St. James, NY | ]78Q

with a copy lo:

Pryor & Mandelup, L.L.P.
675 Old Country Road
Westbury, New York 11590
Attn: A. Scott Mandelup, Esq.
Fax: (516) 333-7333

1. IF TOBUYER:
U1 Supplies, Inc.
95 Orville Drive
Bohemia, New York 11716
Fax: '

17
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1H. IF TO UNINET:
Uninet Imaging, Inc.
11124 Washsngton Boulevard
Culver City, Cal. 90232

b. Any such notice shall be deemed given as of the date it is personally delivered or
sen! by fax or e-mail 10 the recipient, or one (1) business day after being sent to the recipient by
reputable overnight courier service (charges prepaid), or four (4) business days after being
mailed to the recipient by certified or registered mail, return receipt requested, and postage
prepaid. If any time period for giving notice or taking action expires on a day which is a
Saturday, Sunday or legal holiday in the State of New York (any other day being a “business

day™), such time penod shall automatically be extended to the next business day immediately
following such Saturday, Sunday or legal holiday. .

18.. Construction

a Except as otherwise provided herein:

1. Entire Agreement. This Agreement covers the entire understandings of
Buyer and Seller regarding its subject matter, and supersedes all prior agreements
and understandings, and no modification or amendment of its terms or conditicns
shall be effective unless in wnting and signed by Buyer and Seller;

1. Successors and Assigns. This Agreement shall inure to the benefit of,
and 1s binding on, the respective successors, assigns, distributees, heirs, and
personal representatives of Buyer and Seller;

Iti. Headings. This Agreement shall not be interpreted by reference to any of
its titles or headings, which are inserted for purposes of convenience only;

v, Waiver and Release. This Agreement is subject to the waiyer and
release of any of its requirements, as long as the waiver or release is in writing
and signed by the party to be bound, but any such waiver or release shall be
construed narrowly and shall not be considered a waiver or release of any further,
simular, or related requirement or eccurrence, unless expressly specified, and no
waiver by any party of any default, misrepresentation or breach of warranty,
covenant or agreement made or to be performed hereunder, whether intentional or
not, shall be deemed to extend to any pnor or subsequent default,
misrepresentation or breach of warranty, covenant or agreement made or to be
performed hereunder or affect in any way any rights arising by virtue of any prior
or subsequent such occurrence; '

v. Governing Law and Yenue. This Agreement is made in, and shall be
construed under, the substantive laws of the State of New York, exclusive of
choice of law principles. Nassau County, New York shall be the sole venue for
any action or arbiration brought pursuant to this agreement

15000168

PA000216




vi. Counterparts. This Agreement may be executed in one or more
counterparts, each of which shall be deemed an original, but all of which,
together, shall be deemed to constitute one and the same Agreement;

vii.  Severability. Any term or provision of this Agreement that is invalid or
unenforceable in any situation in any junisdiction shall not affect the validity or
enforceability of the remaining terms and provisions hereof or the validity or
enforceability of the offending term or provision in any other situation or any
other jurisdiction if such invalidity or unenforceability does not destroy the basis
of the bargain between Buyer and Seller;

vi. Expenses. Except as provided herein, each of Buyer and Seller will bear

their own costs and expenses (including legal fees and expenses) incurred in
connection with this Agreement and the transactions contemplated hereby;

X. Construction. The parties have participated jointly in the negotiation and
drafting of this Agreement, and in the event an ambiguity or question of intent or
interpretation arises, this Agreement shall be construed as if drafted jointly by the
Buyer and Seller, and no presumption or burden of proof shall arise favoring or
disfavoring any party by virtue of the authorship of any of the provisions of this
Agreement;

x Exceptions. The word “including” shall mean “including without
limitation”, and nothing in any schedule or exhibit attached hereto shall be
deemed adequate to disclose an exception 10 8 representation or warranty made
herein, unless such schedule or exhibit identifies the exception with particulerity
and describes the relevant facts in detail;

Xi. locorporation of Exhibits. The exhibits and any other documents
annexed to this Agreement are incorporated herein by reference and made a part
hereof;

xii. WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO
KNOWINGLY, VOLUNTARILY, AND INTENTIONALLY WAIVES ANY
RIGHTS IT MAY HAVE TO A TRIAL BY JURY IN RESPECT TO ANY
LITIGATION BASED HEREON OR ARISING OUT OF, UNDER OR IN
CONNECTION WITH THIS AGREEMENT OR ANY EXHIBIT OR
OTHER DOCUMENT ANNEXED HERETO, OR ANY COURSE OF
CONDUCT, COURSE OF DEALING OR STATEMENTS (WHETHER
VERBAL OR WRITTEN) RELATING TO THE FOREGOING, AND THIS
PROVISION IS A MATERIAL INDUCEMENT FOR THE PARTIES
HERETO TO ENTER INTO THIS AGREEMENT:

xiii.  Termination of Covenants, Represenfafions, and Warranties. The
covenants, representations, and warranties made by Seller and/or Buyer in
Articles 6 and 7, shall terminate as of the Closing, and Buyer shall have no right
to seek indemnification based on a breach of a representation andfor warranty

19
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made by Seller herein or in any other document entered into by Seller in
connection herewith; and

xiv.  No Impediment to Liquidation. Nothing heremn shall be deemed or
construed so as to limit, restrict or impose any impediment to Seller’s right to
liguidate, dissolve, and wind up its affairs and to cease all business activities and
operations at such time as Seller may determine following the Closing.

IN WITNESS WHEREOF, (he parties have executed this Agreement as of the day and
year first written above. : '

SELLER:
Dated: Bohemia, New York
March __, 2007 Summit Technologies LLC
By: ,
Lewis B. Helfstein, Managing Member
BUYER:
Dated: , New York
March __, 2007 UT Supplies, Inc.

Nestor Saporiti, President
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EXHIBIT G
GUARANTEE of UNINET IMAGING, INC.
GUARANTEE, dated as of March 30, 2007, by UniNet Imaging, Inc., a California corporation
having an office at 11124 Washington Boulevard, Culver City, Cal. 90232 (“Guarantor”), to

Summit Technologies LLC, a New York limited ligbility company, having an address at 0
Meadowgate East, St. James, New York 11780 ("Summit"). '

WITNESSETH:

WHEREAS, cbncurremly herewith, Summit is selling certain business assets to Ul

_ Supplies, Inc. (“UI"), having an address at 95 Orville Drive, Bohemia, New York 11716,

pursuant to an Agreement for Purchase of Assets, dated as of March 30, 2007 between Swmnnit,
as seller, and UJ, as buyer (the “Agreement”), and

WHEREAS, the sale of assets by Summit to Ul under the Agreement is being closed
concurrently herewith; and

WHEREAS, 2 portion of the purchase price under the Agreement is being paid by Ul's
delivery, concurrently herewith, to Summit's attorney, as escrow ageat, of a promissory notc (the
“Note™) payable to Summit, in the amount of $200,000; and

WHEREAS, in consideration of Summit’s sale of assets to Ul, Ul has agreed to perform
certain other abligations provided for in the Agreement, and has delivered, concurrently
herewith, 1o Summit's attomey, as escrow agen, an affidavit of confessian of judgment (the

“Judgment™), in the amount of $100,000, as collateral security for Ul's abligations under the
Note; and . ’

WHEREAS, in order to induce Summit to enter into and perform the Agrecment,

Guarantor has agreed to give this Guaranty of payment of the obligations of Ul under the
Agreement, the Note, and the Judgment;

NOW THEREFORE, in consideration of Ten Dollars, and other good and valuable

consideration, the receipt and sufficiency of which hereby are acknowledged, Guarantor agrees
as follows! . :

1. Guarantor does hereby unconditionally guaranty to Summit the due and
punctual payment of: (a) all principal and interest evidenced by the Agreement, all extensions,
rcncWals or refinancings thereof, whenever due and payable, all expenses of collection of the
amounts due under the Agreement; and of enforcement of the same and of this Guaranty,
including reasonable attorneys' fees (each, an “Obligation™, and collectively the “Obligations™).

21
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2. This Guaranty is irrevocable, continving, indivisible and unconditional and,
except as otherwise provided herein, may be proceeded upon immedistely afler failure by Ul to
pay any of the Obligations, and/or upon the occurrence of an “Event of Default”, as defined in
the Agreement, without any prior action or proceeding against Ul. The Guarantor hereby
consents to and waives notice of the foliowing, none of which shall affect, change or discharge
the liability of the Guarantor hereunder: () any change in the terms of any agreement between
Ul and Summit; and (b) the acceptance, alteration, release or substitution by Summit of any
security for the Obligations, whether provided by the Guarantor or any other person.

3. Guarantor hereby expressly waives the following: (a} acceptance and notice of
acceptance of this Guaranty by Summil; (b) notice of extension of time of the payment of, or
renewal or alteration of the terms and conditions of, any Obligations; (c) notice of any demand
for payment, (d) notice of default or nonpayment &s {0 any Obligations; (¢) all other notices to
which the Guarantor might otherwise be entitled in connection with this Gueranty or the
Obligations of Ul hereby guaranticd; and (f) trial by jury and the right thereto in eny action or:
proceeding of any kind or nature, arising on, under or by reason of, or relating in any way to, this
Guaranty or the Obligations.

4. Guarantor has notl and will not set up or claim any defense, counterclaim, set-
off or other objection of any kind to any suit, action or proceeding at law, in equity, or otheswise,
or 1o any demnend or claim that may be instituted or made under and by virtue of this Guaranty.
All remedies of Summit by reason of or under this Guaranty are scparatc and cumulative
remedies, and it is agreed that no one of such remedies shall be deemed in exclusion of any other
remedies available 10 Summit.

5. Guarantor represents and warrants that the Guarantor has full power and
authority to execute, deliver and perform this Guaranty, and that neither the execution, delivery
nor performance of this Guaranty will violate any law or regulation, or any order or decree of
any court or governmental authornty, or will conflict with, or result in the breach of, or cohsutute
a default under, any agreement or other instrument to which the Guarantor is a party or by which
Guarantor may be bound, or will result in the creation or unposition of any lien, claim or
encumbrance upon any property of Guarantor.

6. This Guaranty may not be changed or terminated orally. No modification or
waiver of any provision of this Guaranty shall be cffective unless such modification or waiver
shall be in writing and signed by Summit, and the same shall then be effective only for the penod
and on the conditions and for the specific instafices and purposes specificd in such writing. No
course of dealing between Guarantor and Summit in exercising any rights or remedies hereunder
shall operate as a waiver or preclude the exercise of any other rights or remedies hereunder.

7. This Guaranty shall be construed in sccordance with, and governed by, the
substantive laws of the State of New York, exclusive of choice of law principles. No invalidity,
irregulanity, illegality or unenforceability of any Obligation shall affect, impair or be a defense to
the enforceability of this Guaranty. Notwithstanding the invalidity, irregulanty, illegality or
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ummit, this Guaranty shall renain in full foree and

.menforceability of any Obligation of Ulto S
werantor and the heus, exeaitors,

effect and shall be binding in accordance with its terms upon G
administrators, successors and assigns of Guarantor.

8. This Guaranty shall be binding upon and inure to the benefit of Summit wd its

respaciivc heirs, executors, administralors, SUCCESSOMS and assigns.

IN WITNESS WHEREOF, Guarantor has given and exccuted this Guarenty s of the

date first above written.

In the presence of:
UniNet Imaging, Inc.
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DECLARATION OF LEWIS HELFSTEIN

I, Lewis Helfstein, hereby declare as follows:

1 ] have personal knowledge of all matters stated herein and am competent

to testify to the same.

2 I am an attomey and am admnitted to practice in all courts in the State of

New York, and am a Defendant in Jra and Edythe Family Trust v Helj.'ﬂein_gt al., Nevada

District Court Case No. A587003, in Department X[ 1am also the managing agent of

Summait Technologies LLC. (“Summit”)

3 In 2004, 1 negotiated the purchase of certain assets, including intellectual

property, (“Business Assets’) owned and developed by Plaintiffs, which were exchanged

for an interest in Summut Technologies, LLC (2004 Sale”). The parties entered into 8

serjes of agreements, in which among other things, Plaintiff's transferred their assets
from National Data Center, Inc. to Summit Technologies LLC. This resulted in Mr.
Seaver obtaining an ownership interest in Summit and a separate Consulting and Non-
Competition Agreement. (“Consulting Agreement”)

4, The Consulting Agreement and the attendant relationship with Seaver
were considered an asset of Suramit. It provided Summit a business advantage because
it provided Summit access to Mr. Seaver’s intellectual expertise and reputation in the
imaging industry; it restricted Mr, Seaver’s abi]iti’cs to disseminate information about the
company and its products; and, it kept Mr. Seaver from competing with Summit. 1
entered into a similar Consulting Agreement with Summit. ‘

5. I was responsible for the drafting of the Consulting Agreement. The

consulting agreement was never an Employment Agreement, and at no time was Seaver

A
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ever an employee of Summit.

6. The anti-assignment provision in the Copsulting Agreements was for the
benefit of Seaver and Summit, and Summit waives any claims with respect to the

enforcement of it.

7. In 2007, an agreement was entered into between the Uninet Defendants
and Summit Technologies, wherein Uninet purchased the assets of Summit. (The “2007
Sale”™) I was responsible for negotiating and approving the Agreements for the 2007 Sale
on behalf of Summit. As part of the 2007 Sale, Unminet negotiated replacement consulting
agreements between Uninet, myself and M. Seaver. 1executed a replacement consulting
agreement with Uninet on my own behalf. There were negotiations between Uninet and

Seaver for a replacement agreement, but to the best of my knowledge was no such

agreement was signed.

8. It is my understanding, that subsequent to the 2007 Sale to the Uninet
Defendants, Seaver has communicated directly with Uninet, and that Uninet promoted
their acquisition of Summit, including Summit’s relationship with Seaver. To the best of
my knowledge, Seaver has upheld his obligations under the Consulting Agreement to
Summit and to Uninet. |

I declare under the penalty of perjury that the foregoing is true and correct.

LD A foe

LEWIS HELFSTEIN
SUMMIT TECHNQLOGIES LLC.
t/ ] e j 09
DATE '

Robert / Helfstoin dec,

CCC00197
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J. Michael Oakes, Esq.

Nevada Bar No. 1999

FOLEY & OAKES, PC

$50 East Bonneville Avenue

Las Vegas, Nevada 89101

Tel.: (702) 384-2070

Fax: (702) 384-2128
mike@foleyoakes.com

Attorneys for Lewis Helfstein, Madalyn
Helfstein, Summit Laser Products, Inc.,
Summit Technologies, LLC,
Defendants/Cross-Defendants
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05/17/2010 01:03:22 PM
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CLERK OF THE GOURT

DISTRICT COURT
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY
TRUST, [RA SEAVER, CIRCLE
CONSULTING CORPORATION,

Plaintiffs,
VS.

LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS,
INC., SUMMIT TECHNOLOGIES, LLC, Ul
SUPPLIES, UNINET IMAGING, INC,,
NESTOR SAPORITI and DOES 1 through 20,
and ROE entities 21 through 40, inclusive,

Defendants.

UI SUPPLIES, UNINET IMAGING, INC,
NESTOR SAPORIT],
Counterclaimarnts,

VS,

[RA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION, and

||ROE CORPORATIONS 101-200,

Counterdefendants.

1of9

CASENO. AS587003
DEPTNO. Xl

CROSS-DEFENDANTS, LEWIS
HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER
PRODUCTS, INC., AND SUMMIT
TECHNOLQGIES, LLC’S REPLY
BRIEF ON MOTION FOR STAY OR
DISMISSAL, AND TO COMPEL

ARBITRATION

DATE:
TIME:

May 25, 2010
9:00 am.
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Ul SUPPLIES, UNINET IMAGING and
NESTOR SAPORITIL,

Cross-Claimants,

Vs,
LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS,
INC., SUMMIT TECHNOLOGIES, LLC,

Cross-Defendants.

—

CROSS-DEFENDANTS, LEWIS HELFSTEIN, MADALYN HELFSTEIN,
SUMMIT LASER PRODUCTS, INC., AND SUMMIT TECHNOLOGIES, LLC’S

REPLY BRIEF ON MOTION FOR STAY OR DISMISSAL,
AND TO COMPEL ARBITRATION

COMES NOW Cross - Defendants, LEWIS HELFSTEIN, MADALYN HELFSTEIN,
SUMMIT LASER PRODUCTS, INC., and SUMMIT TECHNOLOGIES, LLC, ( collectively
referred to herein as “the Summit Parties”), by and through their attorneys, J. Michael Oakes,
of the law: firm of Foley & Oakes, PC, and hereby submit their Reply Brief on Motion for Stay

or Dismissal, and to Compel Arbitration.
DATED tis{ [ day of May, 2010.

FOLEY & OAKES, PC

/A

FMichael Oakes, Esq.

Nevada Bar No. 1999

850 East Bonneville Avenue

Las Vegas, Nevada 89101

(702) 384-2070

Attorneys for Lewis Helfstein, Madalyn
Helfstein, Summit Laser Products, Inc.,
Summit Technologies, LLC,
Cross-Defendants
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MEMORANDUM OF POINTS AND AUTHORITIES
L

INTRODUCTION

The Opposition in this case has failed to establish any reason why the Court should not
grant the Motion. The existence of a valid arbitration agreement has been admitted, and in
accordance with NRS 38.221, the Court should grant this Motion.

The opposing parties have attempted to argue that the moving parties are somehow
“indispensible” parties, that the action cannot proceed in their absence, and, therefore, the Court
should ignore the arbitration agreement. This argument is flawed in two critical respects. First,
a Crossclaim or Third Party Claim for indernity or contribution is & “permissive” claim, not a
“compulsory” one, and there is no Nevada case standing for the proposition that a party who may
be liable to.a defendant for indemnity or contribution is an “indispensible” party. Second, even
if the movants were “indispensible”, there is no law to support the novel proposition that being
“indispensible” negates a party’s valid agreement to arbitrate disputes.

The Crossclaim against the moving parties is severable from the claims asserted against
the Defendants by the Plaintiffs. The granting of this Motion will not interfere with the
adjudication of Plaintiffs’ case.

Finally, the opposing parties have argued that the venue provision, which requires that
any dispute between the moving parties and the Crossclaimants be adjudicated in Nassaun
County, New York, is unconscionable. This argument is, itself, unconscionable. The Agresment
for Purchase and Sale of Assets was an agreement between two sophisticated parties, both of
whom were domiciled in New Yotk. The Crossclaimant was the “buyer” in that transaction, and,
as such, if anyone had a superior bargaining position, it was the buyer. Thus, the Court should

honor the choice of venue clause that was contained in the Agreement.

3 of 9
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The venue issue goes primarily to the question of whether to dismiss or stay the
Crossclaim. In light of the choice of venue provision, this Court would not be the appropriate
court to determine whether to confirm an arbitration award. Instead, venue for confirmation of
any arbitration award would be Nassau County, New York. Thus, the appropriate remedy in this
case is dismissal of the Crossclaim, rather than a stay thereof.

iL

LEGAL ARGUMENT

A. NRS 38.221 requires the Court to enforce the Arbitration Agreement.

NRS 38.221(1)(b) states, upon receiving an opposition to a motion to comﬁe] arbitration,
“the court shall proceed summarily to decide the issue and order the parties to arbitrate unless it
finds that there is no enforceable agreement to arbitrate.”

In this case, the existence of the Agreement to arbitrate is admitted, and it governs the
dispute raised in the Crossclaim. The Agreement containing the broad form mandatory
arbitration clause is the very same agreement that is the subject of the Crossclaim, which
alleges in Paragraph 10 that «Cross-defendants breached the term of the Sales Agreement by
exposing Cross-claimants to alleged damages by Plaintiffs related to the Consulting
Agreement.”

Since the opposition has not shown that there is “no enforceable agreement to
arbitrate,” the statute requires that the arbitration provision be enforced and that this motion be
granted.

The Opposition goes to great lengths to argue that the claim of the Plaintiffs against the
Cross-claimants is frivolous, as would be any defense of the Crossclaim by these moving
parties. Obviously, these contentions are disputed, but the more important point for this
motion is that the-merits of the various claims have nothing to do with whether to enforce the

4 of 9
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agreement to arbitrate. ' NRS 38.221(4) states that “The court may not refuse to order
arbitration because the claim subject to arbitration lacks merit or grounds for the claim have
not been established.” Determining whether the claims or defenses are meritorious will be the
job of the arbitrator.

Finally, the Opposition has argued that, because the moving parties are “indispensible”,
it is necessary that the Court either dismiss the Plaintiffs’ case or refuse to homor the
arbitration agreement. However, as would be explained more fully below, there is nothing
“indispensible” about a party against whom a claim for contribution or indemnity is being
asserted. To the contrary, claims for contribution and indemnity are not compulsory claims,
and any such claims can be severed from the underlying claimi assettéd by a Plaintiff against

the Defendants of their choosing. On this point, NRS 38.221(7) states that “If the court orders

arbitration, the court on just terms shall stay any judicial proceeding that involves a claim

subject to the arbitration. If a claim subject to the arbitration is severable, the court may

limit the stay to that claim.”

fH
1l
11
1

1]

| The Opposition mischaracterizes the nature of the claims of the Plaintiffs, arguing that, since the
Defendants/Cross-claimants did not assume the Consulting Agreement with the Plaintiffs, they have no liability to
them. However, there is a great deal more to the Plaintiffs’ claims against the Cross-claimams, as they will
explain to the Court.

2 OF course, in this case, due to the venue provision contained in the Agreemem. the moving parties are asking
for a dismissal, rather than a stay pending arbitration.

5of9
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B. Claims for contribution and indemnity are not compilsory claims, and may
be severed from the underlying case.

In opposing this Motjon, the Cross-claimants have described their claims as follows:
;‘. _ . the first eight claims arise under Nevada Rule of Civil
Procedure 13(h). The remaining claims arise under Nevada Rule of
Civil Procedure 14(a) based on a theory of indemmification, which
constitute third-party claims.” (see page 7 of Opposition}
Under NRCP 13(h), “persons other than those made parties to the original action may
be made parties to a counterclaim or crossclaim in accordance with the provision of Rules 19
and 20.” Thus, unlike compulsory counterclaims, which are made under NRCP 13(a), and
which must be asserted, the claims asserted under NRCP 13(h) are permissive in namre.
Similarly, under NRCP 14(2), “at any time after commencement of the action a
defending party, as a third-party plaintiff, may cause a summons and complaint to be served
upon a person not a party to the action who is or may be liable to the third-party plaintiff for
all or part of the plaintiff’s claim against the third-party plaintiff.” Again, the use of the word
“may” indicates that the claim is permissive, and, furthermore, NRCP 14(a) contemplates that
“any party inay move 1o strike the third-party claim, or for its sevcrémce or separate trial.”
Thus, contrary to the unsupported conclusion urged by the opposing parties, the case

between the plaintiff and the defendants can proceed forward without the moving parties.

C.  The forum selection clause was part of a freely negotiated agreement.

The Agrecment for Purchase and Sale of Asseis was an agreement between a New Yoik
limited liability company and a New York corporation. In addition to the provisions calling
for mandatory arbitration of any disputes, the agreement contained the following provisions,
showing the strong connection of the parties to New York:

1) The first page of the Agreement recites that it is made at “Bohemia, New York”
between a New York limited liability company and a New York corporation.

6of 9
PA000230




28
FOLEY

OAKES

2)  Section 8.2 states “Buyer is a corporation, duly organized, validly existing, and in
good standing under the laws of the State of New York.”

3) Section 12.1 states “Agy coniroversy or claim arising out of or relating to this
Agreement, or its breach, shall be settled by binding arbitration . . . The venue of
any arbitration shall be Nassau County, New York.”

4) Séction 13.1 provides for the manner of giving notices, and states that notices to
buyer shall be sent to “UI Supplies, Inc., 95 Qrville Drive, Bohemia, New York,

11716.”

5) Section 14.1 () states “This Agreement is made in, and shall be construed under,
the substantive laws of the State of New York, exclusive of choice of law
principles. Nassau County, New York shall be the sole venue for any action or
arbitration brought pursuant to this Agreement.”

. 6) Section 14.1 (i) states “The parties have participated joimtly in the negotiation and
drafting of this Agreement, and in the event an ambiguity or question of intent or
interpretation arises, this Agreement shall be construed as if drafted jointly by the
Buyer and Seller, and no presumption or burden of proof shall arise favoring or
disfavoring any party by virtue of the authorship of any of the provisiens of this
Agreement.”

Thus, in summary, the Agreement for Purchase and Sale of Assets had strong

connections to the State of New York. This was a one time agreement, rather than being a

1\ form contract that was used repetitively on a “take it or leave it” basis. The Agreement itself

recites that “the parties have participated jointly in the negotiation and drafting of this

Agreement. . .7

These facts are in direct contrast to the facts described in Tandy Computer Leasing v.

Terina’s Pizza, 105 Nev. 841, 784 P.2d 7 (1989), the primary case relied upon in th;
Opposition. In Tandy, a Las Vegas pizza company leased computer equipment for use in their
Las Vegas pizza parlors. The leasc came about by visiting the Radio Shack computer center in
Las Vegas, Nevada. The lease agreement was a standard form contract that coﬁtained a forum

selection clause which stated jurisdiction would be in Texas and venue in Fort Worth, Texas,

7of9
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Upon entry of defauit judgment in Texas against the Iessee, the lessor sought to domesticate its
judgment in Nevada.
The Nevada Supreme Court affirmed the setting aside of the foreign judgment, and

determined that the Texas courts bad no personal jurisdiction over the Nevada lessees, and that
the Texas judgment was in violation of their due process rights.

The facts in this case are not anything like the facts described in the Tandy decision,
and there is mothing about the transaction before the Court that would render the forum
selection clause unconscionable. Therefore, the Court should recognize the fully negotiated
agreement between the parties, and dismiss this action.

DATED this | /[\day of May, 2010.

FOLEY & OA

T. Michael Qakes, Esq.

Nevada Bar No. 1999

850 East Bonneville Avenue

Las Vegas, Nevada 89101

(702) 384-2070

Attorneys for Lewis Helfstein, Madalyn
Helfstein, Sunmit Laser Products, Inc.,
Summit Technologies, LLC,
Cross-Defendants
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CERTIFICATE OF SERVICE BY MAIL AND BY FACSIMILE

I hereby certify that a true and correct copy of the foregoing CROSS-DEFENDANTS,
LEWIS HELFSTEIN, MADALYN HELFSTEIN, SUMMIT LASER PRODUCTS, INC., AND
SUMMIT TECHNOLOGIES, LLC’S REPLY BRIEF ON MOTION FOR STAY OR

DISMISSAL AND TO COMPEL ARBITRATION was served to those persons designated

below on the ]"loufdayof ‘/h% ,2010:

-)( By placing a copy in the United States mail to the following parties and/or their
attorneys at their last known address(es), postage thercon fully paid,
addressed as follows below.

ﬁ By faxing fo an operable facsimile machine of the following parties and/or their
attorneys at the fax numbers designated below. A copy of the transmit
confirmation report is attached hereto.

Gary E. Schnitzer, Esq, Jeffrey R. Albregts, Esq.

Michael B. Lee, Esq. Santoro, Driggs, Walch, Keamney,
Kravitz, Schaitzer, Sloane & Johnson Chud. Holley & Thompson

8985 S. Eastern Avenue, Suite 200 400 South Fourth Street

Las Vegas, NV 89123 Third Floor

Facsimile No. 702-362-2203 Las Vegas, NV 89101

Attorneys for Defendarts Ul Supplies, Uninet Facsimile No. 702- 791-1912
Imaging and Nestor Saporiti Attorneys.for Plaintiffs

Byron L. Ames, Esq.

Jonathan D. Blum, Esq.

Tharpe & Howell

3425 Cliff Shadows Parkway, Suite 150
Las Vegas, NV 89129

Facsimile No. 702-562-3305

Attorneys for Plaintiffs

-~

o :
An Employee Of Foley & Oakes, PC
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IRA AND EDYTHE SEAVER
FAMILY TRUST, et al.

Plaintiffs . CASE NO. A-587003
vs.

DEPT. NO. XI
UI SUPPLIES, et al.

. Transcript of
Defendants . Proceedings
And related cases and parties
BEFORE THE HONORARLE ELIZABETH GONZALEZ, DISTRICT COURT JUDGE

HEARING ON MOTIONS

THURSDAY, MAY 20, 2010

APPEARANCES:

FOR THE PLAINTIFF: JEFFREY R. ALBREGTS, ESQ.
FOR THE DEFENDANT: MICHAEL B. LEE, ESQ.
COURT RECORDER: TRANSCRIPTION BY:

JILL HAWKINS FLORENCE HOYT

District Court Las Vegas, Nevada 89146

Proceedings recorded by audio-visual recording, transcript
produced by transcription service.
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LAS VEGAS, NEVADA, THURSDAY, MAY 20, 2010, 9:20 A.M.

appearing

{Court was called to order)
THE COURT: Seaver Family Trust versus UI Supplies.
MR. LEE: Good morning, Your Honor. Michael Lee
on behalf of the defendant.
THE COURT: Good morning.

Have we seen Mr. Albregts? There he is, the back

row,

How are you today?

MR. LEE: I'm doing well. Thank you.

THE COURT: Yeah. You guys don't want to come up
here. I'm sick, so -- I'm fighting something.

MR. ALBREGTS: I'm sorry to hear that, Your Honor.

Good morning.

MR. LEE: I appreciate your accommodating us by

moving the hearing from the original scheduled time.

Number 66.

up on his

THE COURT: Not a problem. It's not a problem.

MR. ALBREGTS: Jeff Albregts for the plaintiff. Bar

THE CCOURT: What's your bar number?

MR. ALBREGTS: 66.

MR. LEE: Mine is significantly higher.

THE COURT: The guy with the 11000 had to look his
cell phone.

MR. ALBREGTS: I've been told I only need another 6
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with my bar number, Your Honor, so --

THE COURT: When we last left you were going to have
a discussion about perhaps having a protective order.

MR. LEE: Right. And according to your guidelines
that you set, you wanted us to discuss having an attorneys
only eyes.

THE COURT: That was a suggestion I made. It's not
necessarily an order.

MR. LEE: Well, no, it's not an order. But it was a
good suggestion. So prepared a stipulation, stipulated
protective order. Mr. Albregts's office also submitted one,
but we couldn't agree to terms.

We have the suggestion -- or I made the suggestion
of just going ahead and submitting both these orders to you
and allowing you to review them and submit a minute order so
we wouldn't have to have thisg hearing today; but Mr. Seaver,
the plaintiff, wouldn't agree to that.

Something that I want to point out to this Court --

THE COURT: Actually a really good suggestion,
though.

MR. LEE: It's a really good suggestion.

MR. ALBREGTS: Well, I have no problem doing that.

THE COURT: I'll listen in a minute as to why.

MR. ALBREGTS: Excuse me. I apologize. Thank you.

MR. LEE: One reason I want to point this out is

PA000236
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because at the mandatory settlement conference I made a
request for a one-hour extension, which once again the
plaintiff, Mr. Seaver, refused to accommodate my client, who
was travelling from California.

Since we've filed this motion to bifurcate the trial
-- or bifurcate -- yeah, bifurcate the trial and for plus the
stipulated protective order, the cross-defendant Helfstein has
filed a motion to change venue, which is going to be heard by
you on Tuesday. As part of that motion he filed an
authenticated copy of the asset purchase agreement.

To bring you back through the facts of this case,
the contract between --

THE COURT: We have -- we have a good copy of the
asset purchase agreement now, huh?

MR. LEE: We do. And --

MR. ALBREGTS: Well, this isn't before the Court,
Your Honor, so I'm not sure why he's addressing it now.

MR. LEE: Well --

THE COURT: I know. But all the pages in it?

MR. LEE: All the pages in it --

THE COURT: That's a good thing.

MR. LEE: -- especially the Exhibit E. And
particularly what the Exhibit E in that case says, "Consulting
agreements with Ira Seaver and Lewis Helfstein --"

THE COURT: Well, I'll worry about that next
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Tuesday, because I haven't read it yet.

MR. LEE: Well, the only reason I want to point this
out te the Court teday is because we're trying to get --
they're trying to get protected information that's under the
consulting agreement related to the sale of goods. Now, we're
here before you today because we don't want to produce those
items. As we have always maintained, the action that they're
prosecuting is frivolous. It's only brought for the purposes
for asking us into selling with them. What they're trying to
do is enforce an agreement that we weren't a party to against
us through an agreement that they weren't a party to.

The agreement that they're trying to prosecute their

case through clearly states that that agreement is not
controlling and that we never assumed it. The reason why it's
critical for your analysis today is that they're trying to
seek our protected trade secrets, our protected financial
information so they can have their calculation of damages.
And it appears that Mr. Seaver isn't [inaudible] with the
attorneys' only eyes -- eyes only provision, and he wants to
be able to see that protected information. I want to remind
you that he operates two competing companies, one through
himself as consultant, and one operated by his wife through
Tangerine.

Now, what I suggest today is if we have to disclose

this information, that should be through an attorneys' eyes
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only provision, and I have a stipulated protective order -- or
not stipulated, but a protective order to present to you today
for your consideration. But --

THE COURT: Okay.

MR. LEE: But still, I mean, consider the fact --

THE COURT: 1I'm going to ask you one additional
thing.

MR. LEE: Sure.

THE COURT: 1Is it possible for you to email Katie,
my law clerk, your proposed protective order in Word format
when you get back to your office today?

MR. LEE: It's a suggestion I was willing to do on
Tuesday.

THE COURT: Let me hear from Mr. Albregts.

MR. ALBREGTS: Well, Your Honor, that's precisely
why we wanted to be heard. They are hell bent on you never
hearing this case. So let me get to the subject matter at
hand.

I have the stipulated protective order they wouldn't
sign. We are stuck on the issue of Ira Seaver's eyes only.
I'1ll explain that to you in a moment. I also have the
protective and confidentiality order that we want you to sign,
and I can email both to your law clerk later this morning,
that's no problem.

THE COURT: Good.
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MR. ALBREGTS: Okay. Your Honor, it's the constant
statement of misinformation that's really irritating to my
gide in this case. And what was just stated to you is
incorrect. Sales data -- we briefed it. All they said in
their reply, Your Honor, was, "Plaintiffs ignore Uninet
defendant's inevitable injuries.” What is that? That's
nothing. That's not law. It's hyperbole.

And what we cited to you, Your Honor, was caselaw
that sales data are not trade secrets, and there is also no
privilege that would attach to trade secrets even if they
were. That was Centurian Warren State Still Ward case, Tenth
Circuit, Your Honor, Pasadena 0il and Gas versus Montana Qil
and Gag, Ninth Circuit.

What's going to happen, Your Honor, is this -- the
next thing is going to be a motion to compel. And so part of
the reason I wanted to come in here today is we have expert
disclosures --

THE COURT: No. I already said you had to produce
the documents once we got the protective order in.

MR. ALBREGTS: So let me address the Ira Seaver eyes
only provision, and I'm done. QCur --

THE COURT: So just tell me what your position is,
and then I'1ll look at the agreements and I'll tell you before
you're back on Tuesday what the answer is.

MR. ALBREGTS: You got it. All right. Wwell, it
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would be impossible, Your Honor -- we can agree to all the
stuff staying in our office, but as a practical matter
physically --

THE COURT: So why does Mr. Seaver need it to assist
you in defense -- or prosecution? Tell me.

MR. ALBREGTS: I'm going to go now. As a matter of
practicality it's a handcuff. &And that's what it was intended
to do, was to handcuff us. I've spoken with our expert. Our
experts are due next month. What we would physically do,
according to Mr. Lee, which he's not addressed, is I assume
Mr. Seaver's going to be in one conference room, all this
material is going to be in another conference room. Again,
it's not trade secrets, it's not entitled to any privilege,
nor have they provided you any authority or factual basis that
it is. It's just a bald assertion, a naked assertion to this
Court continuously made in the hope it'll be bought. But,
long story short, I'm going to run back and forth between the
rooms? What happens if I get it wrong? There's absolutely no
reason -- if this was an issue, it would have been brought up
in the beginning of the case. There's absolutely no reason
for Mr. Seaver not to be able to sit down with this -- our
accountant, our expert, when our stuff's due next month, go
through all this material, have him form his opinion,
calculate the damages, none of it ever leaves our office, he's

bound by whatever confidentiality. But I need his eyes to see
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it as a practical matter not to raise the cost of my case and
not to make a further inadequate representation of myself as
an attorney running back and forth between the two rooms, Your
Honor, trying to get it straight as to what it means to the
expert witness and what it means to Mr. Seaver.

THE COURT: And you understand that --

MR. ALBREGTS: But that -- it really is a practical
issue, Your Honor.

THE COURT: Yeah. The defendants' concern is that
it gives Mr. Seaver a competitive advantage over them because
he's --

MR. ALBREGTS: It's their position -- and, Your
Honor, we filed a motion for summary judgment to you on all
the issues he's raised here. It's their position that Mr.
Seaver's not bound to not compete with them. So I don't know
why they keep switching back and forth in that. But we're not
here for that today, so I won't go any further.

THE COURT: Right. Okay. So can you get me the two
versions so I can look at them and I can decide what I'm going
to do. And if I'm going to modify the two versions that you
send me, I'll send you whatever I send.

MR. ALBREGTS: Yes, ma'am.

MR. LEE: 1I'll give you my version --

THE COURT: Okay. And the motion to bifurcate I

told you the other day I was not inclined to do it.
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MR. LEE: Yes.

THE COURT: I haven't ruled on it yet, but I'm going
to continue this hearing so it will show up on Tuesday's
calendar.

MR. ALBREGTS: Okay.

THE COURT: We're not going to argue it again on
Tuesday, but prior to Tuesday I'll get you the version of the
stipulated protective order that I think is most appropriate
under the circumstances of your case.

MR. ALBREGTS: Thank you very much for your
patience, Your Honor. I hope you feel better.

THE COURT: Have a lovely day.

MR. LEE: I will see you tomorrow, actually.

MR. AILBREGTS: Is it okay if Mr. Anderson gets that
to later? I've got an arbitration hearing. All right. Thank
you very much.

THE PROCEEDINGS CONCLUDED AT 9:27 A.M.

* * * * *

10
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CERTIFICATION

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-
ENTITLED MATTER.

AFFIRMATION

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL
SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.

FLORENCE HOYT
Las Vegas, Nevada 89146

5/23/10

&/M&—W-—Wk

FLORENCE HOYT, T%ANSCRIBER DATE
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- Electronically Filed
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NEOJ '
GARY E. SCHNITZER, ESQ.
Nevada Bar No. 395

| MICHAEL B. LEE, ESQ.

Nevada Bar No. 10122

| KRAVITZ, SCHNITZER, SLOANE,

& JOHNSON, CETD.

8985 S. EastmlAve Suite 200

Las Vegas, Nevada 89123

Telephone:  (702) 222-4142

Facsmmile: (702} 362-2203

Email: gechn ttorneys.corm

sattorneys.com
Artorneys for Defe Ul Supplies,

Uhmet Imaging and Nestor S@onn
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY 'I'RUST
_IRA SEAVER, CIRCLE CONSUL'I'ING
CORPORATION

‘ Pla:intiﬂ',
V5.

LEWIS HELFSTEIN, MADALYN HELFSTEIN,
SUMMIT LASER PRODUCT: S, INC., SUMMIT

" TECHNOLOGIES LLC, UI SUPPLIES, UNINET
IMAGING, INC., NESTOR SAPORITI and DOES

1 through 20 and ROE entities 21 thmugh 49,
inciusive,

Defe;ndants.

Ul SUPPLIES, UN'LNETIMAGNG INC.,
NESTOR SAPORII‘I

Counter-Claimants
ve.
IRA AND EDYTHE SEAVER FAMILY TRUST,
IRA SEAVER, CIRCLE CONSULTING

CORPORATION and ROE CORPORATIONS
101-200.

Counter-Defendants .

Case No. AS87003
| Dept. No. XI

Date of Hearing: May 25, 2010
Time of Hearing: 9:00 a.m.

NOTICE OF OF ORDE
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- KRAVITZ, SCHNITZER, SLOANE &

JOHNSON, CHTD..

)

|| Dismiss is ettached bereto and mcorporated herewith by reference.
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UI SUPPLIES, UNINET IMAGING AND
NESTOR SAPOR]TI

Cross-Cla:mants

Vs,

LEWIS HELESTEIN, MADALYN HELFSTEIN,
SUMMIT LASER PRODUCTS, INC:, SUMMIT
_TECI-INOLOGIES LILC,

(}oss-Defendants

NOTICE OF ENTRY OF ORDER |
YOU, AND EACH OF YOU, will please take notice that an Order Denying Motion to Stay.or
Dismiss was entered in this matter on Jurie 15, 2010. A copy of said Order Denying Motion to Stay or

DATED this /& _day of June, 2010,

KRAVITZ, SCHNITZER SLOANE,
& JOHNSON, CHTD.

Q. 10122)
8985 S. Bastersi Aveme, Suite 200
Las Vegas, Nevada 89123 ‘
Telephone: (702} 222-4142
Facaimile:  (702) 362-2203
Attorneys for Defendants Ul Supplies,
Uninet Imaging and Nestor Saporiti
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KRAVITZ, SCHNITZER, SLOANE &

JOHNSON, CHTD.

1
2
3
4
5
6
7
8
9
11

13

18

281

10
12

14
15

16

178

19
20
21

23
24

26
27

CERTIFICATE OF MAILING .
IHEREBY CERTIFY that on this I (g day of June, 2010, I placed a copy. of the foregoing

NOTICE OF ENTRY OF ORDER in the United States mail, postage pre-paid, and addressed as
follows: k , _

Jeffrey R. Albregts, Esqw(NBN 0066) L. Ames, Esq. (NBN 7581)

S RO, DRIGGS, " Jonathan D). Blurn, Esq.: (NBN 95 15)
HOLLEY & TI-IOMPSON THARPE & HOWELL

400 -South Fourth Street, Third Floor 3425 CLff Shadows Parkway, Suite 150

Las Vegas, Nevada 89101 Las Vegas, Nevada 89129

Tel: (702) 791-0308
(702) 791-1912

Attorneys for Plaintiffs

J. Michael Oakes, Esq
Foley & Qakes, PC :
850 East Bonneville Avenue
Las V. NV 89101
Tel: 702-334-2070

Fax: 702-384-2128

Tel:  (702) 562-3301
Fax. (702) 5624305

- Attomeys ﬁ)r le'm;ﬁ'

An employee of KRAVITZ, SCWZER, LOANE, &
CHTD.

JOHNSON,

|| O\ges\DATA\Saperiti adv Sexver\Pleadings\Notice of Entry - Order Deny Min Stay or Dismiss.wpd
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GARY E. SCHNITZER, ESQ. (NSB 395)
MICHAEL B. LEE, ESQ. (NSB 10122)
KRAVITZ, SCHNITZER,

SLOANE & JOHNSON, CHTD.
8985 S. Eastem Ave., Suite 200

Las Voges, Nevada 89123
Telephone: 02) 2224142
Facsimile: 702) 362-2203
Attorneys for Defendants UT Supplies,
Uninet Imaging and Nestor Saporiti

Electronicafly Flled
08/15/2010 04:43:58 PM
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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY TRUST,
IRA SEAVER, CIRCLE CONSULTING
CORPORATION

Pleintiff.

vs.

LEWIS HELFSTEIN, MADALYN HELFSTEIN,
SUMMIT LASER PRODUCTS, INC., SUMMIT
TECHNOLOGIES LLC, Ul SUPPLIES, UNINET
IMAGING, INC., NESTOR. SAPORITI and DOES
1 through 20, and ROE entities 21 through 40,
inclusive,

Defendants.

Ul SUPPLIES, UNINET IMAGING, INC,,
NESTOR SAPORTTI

Counter-Claimants
Vs,

IRA AND EDYTHE SEAVER FAMILY TRUST,

IRA SEAVER, CIRCLE CONSULTING

lC(?RPORATION; and ROE CORPORATIONS
1-200.

Counter-Defendants

Case No. A587003
Dept No. X1

ORDER DENYING MOTION TO STAY
OR DISMISS

Date of Hearing: May 25, 2010
Time of Heering: 9:00 aan.
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" Las Vegas, Nevada §9123
Jil

Lewis Helfstein, Madalyn Helfstein, and Summit Laser ("Cross-Defendants™) Motion for Stay or
Dismissal, 2nd to Compel Arbitration (“Motion™), by and through their attormeys of record, the law
firm of Roley & Qukes, P.C., and Cross-Claimants Ul Supplies, UniNet Imaging, and Nestor Saporiti
(collectively referved to as the “Cross-Claimants”), by and through their attorneys of record, the law
firm of Kravitz, Schnitzer, Sloane & Johnson, Chtd., and this Honorable Court having considered the
papers andpl&adings on file herein, and entertaining oral arguments, the Court hereby issues the
following decree:

IT IS HEREBY ORDEREY', ADJUDGED, AND DECREED, thet Cross-Defendants
Motion is DENTED as Cross-Claimants’ cross claims agzinst Cross-Defendants do not arise under thpL
2007 Agreement for Purchase and Sale of Assets by and between UI Supplies, INC., and SUMMIT
TECHNOLOGIES, LLC. (“Asset Purchase Agreement™). As such, the binding arbitration clause,
choice of forum, and choice of law provisions of the Assct Purchase Agresment do not apply.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED, that Cross-Claimants'

Counter-Motions are also DENIED as moot.

Dated t]nsLO__ day of 5; L 2010.

GARYE. S ER, ESQ. (NSE 395)
MICHAEL B. LEE, BESQ. (NSE 10122)
8985 S. Eastern Avenuc, Suite 200

Telephone:  (702) 222-4142
Facmle: 5702} 362-2203

Atiorneys for Cross-Claimants

Page 2 of 2
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MDGF | Qi $ Sebainmn
Byron L. Ames, Esq.

Nevada Bar No.: 7581 CLERK OF THE COURT
Jonathan D. Bium, Esq.

Nevada Bar No.: 9515

THARPE & HOWELL

3425 Cliff Shadows Pkwy., Suite 150

Las Vegas, Nevada 89129

Robert Freedman

California Bar No.:139563
THARPE & HOWELL

| 15250 Ventura Blvd,, 9"‘ Floor

| (818)205-9955
| Fax: (818) 205-9944

| JEFFREY R. ALBREGTS, ESQ.

Nevada Bar No. 0066
jalbregis@nevadafirm.com

| BRIAN G. ANDERSON, ESQ.

| Nevada Bar No. 10500

15
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19|
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23
24
25
26
27
28 |

IRA AND EDYTHE SEAVER FAMILY
| TRUST, IRA SEAVER, CIRCLE

banderson@nevadafirm.com
SANTORO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Ncvada 89101

Telephone: (702) 791-0308

Facsimile: (702) 791-1912

Attorneys for Plaintiffs,
IRA AND EDYTHE SEAVIER FAMILY TRUST,
IRA SEAVER, CIRCLE CONSULTING CORPORATION
DISTRICT COURT
CLARK COUNTY, NEVADA

¥ ok ¥

CASE NO.: A587003

DEPT. NO.: X1

CONSULTING CORPORATION,
PlaimifTs

v,

LEWIS HELFSTEIN, MADALYN
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THARPE & HOWELL
3425 Cliff Shadows Parkway

Quite 150

Las Vegas, Nevada 89129

I
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HELFSTEIN, SUMMIT LASER PRODUCTS.

wid ROE entities 21 through 40, inclusive,

INC.. SUMMIT TECHNOLOGIES LLC, U
SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORITT and DOES 1 through 20,

BDefendants.

ASEOIY Y
PLAINTIFES' MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT
Phaintifls, IRA AND BDYTHE SEAVER PAMILY TRUST, IRA SEAVER and CIRCLE
CONSULTING CORPORAVION, hereby move this Court for a determinalion that the
settfement they emered into with Defendants LEWIS HELFSTEIN, MADALYN HELFSTEIN,
SUMMIT LASER PRODUCTS, INC,, SUMMIT TECHROLOGIES LLC, was wiade in goad
faith.
This Motion is made and based upon the attached Points and Awbhorities, the papers and
pleadings on file fivrein, and such oral argument as the Court sy enteriain at ihe Bearing o this
motion, t g

I');X'I"I'ii)'_this_:_’u}_w;{iﬁ-y of February, 2010,

THARPI & HOWELL

By:

3 ‘uni Ames, L.sq

Nekada Bar No. 7581

Jodathan 1. Blum, Fsq.

Nepada Bar No.: 9515

34235 CHIT Shadows Plowy., Suite 150
Las Vegas, Nevady 89129

Attorneysfor I’k»unutib

IRA AND EDYTHE SEAVER FPAMILY TRUST,
IRA SIEAVER, CIRCLE CONSULTING
Q()R?()!{ AT K)’\'

r
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THARPE & FIOWELL
3425 Cliff Shadows Parlovay

Suite 150
Lag Vegas, Nevada 89129

to

A

144

b

\,,‘:

NOTICE OF MOTION

TO:  ALL PARTIES AND THEIR RESPECTIVE COUNSEL QF RECORD:
YOU, AND EACH OF YOU. WILL PLEASE TAKE NOTICE that the undersigned will
bring the above and foregoing MOTION on for hiaring before the above entitled Court on' the

25 day of «M»arc h 2010, in Department 21 at the hour of 9 0 0 amm O A

soon theréalier as counsel may be heard,

DATED ihis day of February, 2010,

THARPE & HOWELL

Nedada Bar No.: 7‘\81
jangﬁhan D). Bham. Esq.
Qada Bar Ner 9513
5 CHl Shadows Pkwy., Suite 150
i. as Vepas, Nevada 89129

Attorneys Tor Plantil,.

IRA \\D EDRYTHE S} AVER FAMILY TRUST,
IRA  SEAVER, CIRCLE CONSULTING
CORPORATION
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THARPE & HOWELL
Suite 150
Las Vegas, Nevada 89129

3425 ChLff Shadows Parkway

TS AND AUTH

L BACKGROUND/OVERVIEW

A. The Parties

This matter involves three sets of parties and two contracts. Plaintiffs are The Ira and Edy
Scaver Family Trust, Ira Seaver and Circle Consulting Corporation (collectively "Plaintiffs"). The
i first group of Defendants consist of Lewis Helfstein, Madalyn Helfstein, Summit Laser Products,
| Inc. and Summit Technologics, LLC (collectively the "Summit Defendants"); and the second set of
Defendants consists of Ul Supplics, Uninet Imaging, Inc. and Nestor Saporiti (collectively the
| "Uninet Defendants”),
B. The Agrecments

By way of background, Plaintiff Ira Seaver, through his company National Data Center

to Plaintiffs transferring their interests in and to NDC and [.asarstar Distribution Company, Inc. to

thc Summit Defendants. Pursuant to the agreements, the Plaintiffs were to receive, from the Summit

Agreement" whereby Summit retained Circle Consulting's services for a fixed fee as a method of
paying for ti‘:e assets it obtained from Plaintiffs. See Consulting & Non-Competition Agreement,
| Exhiblt “A.”

The second agreement at issue in this case is the Agrecement for Purchase and Sale of Assets
executed by the Uninet Defendants (specifically Ul Supplies) and the Summit Defendants (the "Asset

Purchase Agrecment"). See Asset Purchase Agreement, Exhibit “B.” In that agrecment, the

| Plaintiffs, 1o Ul Supplies. The Asset Purchase Agreement included the transfer of the Circle

Consulting Agreement such that Ul Supplics stepped into the shoes of Summit when it purchased

4 PA000077
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Summit's assels.
C. Procedural Posture

 The Uninet Defendants filed a Motion to Dismiss which was denied on October 15, 2009,
They subsequently filed an Answer and Counterclaim, but did not assert a cross claim against the
Summit Defendants. After months of scttlement negotiations, Plaintiffs rcached a settlement with
the Summit Defendants for $60,000.00, as explained in more detail below. Sge Declaration of
Jeffrey R. Albregts, Exhibit “C.” Bascd on the scttlement, on November 23, 2009 Plaintiffs filed
a Notice of Voluntary Dismissal of the Summit Defendants. See Dismissal, Exhibit “D.”

On January 19, 2010, the Uninet Defendants filed an Amended Answer to Complaint,
Counterclaim, and Cross Claim. That Cross Claim, the first filed by the Uninet Defendants, asserts
various causes of action against the dismissed Summit Defendants, which claims technically must
be alleged against them via a Third Party Complaint. See NRCP 14(a). Irrespective of as much,
this Motion secks formal Court-recognition and approval of the good faith settlement between
Plaintiffs and the Summit Defendants in order to preclude the Uninet Defendants® (cross) claims
against the Summit Defendants pursuant to NRS 17.245.

D. Facts

Under the Consulting & Non-Compcetition Agrecment, Plaintiffs were to receive

compensation from the Summit Defendants for providing consultation to Summit Technologies,
| LLC and abiding by the non-compcte, non-disclosure and confidentiality obligations. That

20 §

agrecment was dated September 1, 2004. See Exhibit “A.” Such compensation was to include

On orabout March 30, 2007, the Uninct Defendants exccuted the Asset Purchasc Agreement,

| described above, wherein they acquired rights and duties under the Consulting & Non-Competition

| Agreement from the Summit Defendants, Thus, the Summit Defendants were liable to pay Plaintiffs

5 PA000078
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25
26
27

28 || Supreme Court addressed the issue of the determination of good faith settlements, including factors

17 |
18 }
19 |

Plaintiffs approximately $400,000 for that time period.  Plaintiffs received only approximately
$180,000 throughout these 30 months. Thus, Plaimiffs were still owed roughly $210,000 at thetime
of the filing of this lawsuit. It is recovery of thesc damages that Plaintiffs sought in the instant suit
against the Summit Defendants.

After protracted negoliations, a scttlement in the amount of $60,000.00, to be paid by the

| Summit Defendants to Plaintiffs, was reached.. This amount represents a good faith, fair, negotiated

settlement o the contested claims. First, the Summit Delendants had no insurance coverage for
these claims, and their ability to finance Jong and protracted litigation was questionable. Further,

there was the possibility that, afier costly litigation, even if a much larger judgment was awarded,

i such a judgment would not be collectible. Thus, after months of scttlement negotiations, a fair

compromise in the amount of $60,000.00 was rcached.

| 1. ARGUMENT

Plaintiffs reached a good faith ncgotiated setilement with the Summit Defendants. Months

later, the Uninet Defendants brought a cross claim against the already dismissed Summit Defendants.

Defendants back into the case, should be precluded.
A. Legal Standard
NRS 17.245 provides, in pertinent part:
1. When a release or a covenant not to suc or not to enforce judgment is

given in good faith to onc of two or more persons liable in tort for the same
injury or the same wrongful death: :

a. It does not discharge any of the other tortfeasors from liability for
the injury or wrongful death unless its terms so provide, but it reduces
the claim against the others to the extent of any amount stipulated by
the releasc or the covenant, or in the amount of the consideration paid
for it, whichever is greater; and

b. It discharges the tortfcasor to whom it is given from all liability for
contribution and for equitable indemnity to any other tortfeasor.

In The Doctor’s Company v. Vincent, 120 Nev. 644, 98 P.3d 681(2004), the Nevada

6 ' PA000079
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that should be used by the District Court in determining the merits of such a motion. The District
Court is to consider the féctors outlined in In Re MGM Grand Hotel Fire Litipation, 570 F. Supp.
913 (D. Nev. 1983), and use its discretion as provided in Velsicol Chemical Corp. v. Davidson, 107
Nev. 356, 360, 811 P.2d 561 (1991). In Velsicol, the Court found:

We hold that the determination of good faith should be left to the

sound discretion of the trial court based upon all relevant facts

available, and that, in the abscnce of an abuse of that discretion, the

trial court’s finding should not be disturbed [d. at 360.

In this casc, the proposed settlement of sixty thousand dollars ($60,000.00) is substaniial and

represents a fair account of the Summit Defendants® poteniial liability, the ability of such amounts

| Lo be collected, and the risks and costs of litigation. This settlemcnt was reached after months of
| extensive negotiations between the parties. See Exhibit “C.” Plaintiffs and the setiling defendants

were afforded a full and adequate opportunity to review and evaluate the nature of the allegations

- and potential defenses. An analysis of the factors outlined in In Re MGM Grand Fire Litigation,

leads to the conclusion that the settlement between Plaintiffs and the Summit Defendants was
rcached in good faith.

. Amount Paid In Settlement: After extensive, arm's length negotiations between the
settling parties, they concluded that a settlement of $60,000.00 is a fair account of the settling
parties’ potential liability.

2. Allocation of the Settlement Proceeds Amongst Plaintiffs: Plaintiff Ira Seaver is the
beneficiary and principal of all plaintilT entitics. Thus, allocation is not an issue.

3. Insurance Policy Limits of the Settling Parties: here was no policy of insurance for
these claims. '

4, The Financial Condition of the Seuling Parties: The financial condition of the
Summit Defendants was an issuc considered during the scttlement negotiations. Plaintiffs belicve
that a better result, through protracted litigation, was unlikely given the Summit Defendants’
financial condition. This settlement was rcached in order that the Summit Defendants extract
themselves from the ongoing litigation and was based in part on the high costs of litigation, and the

risks of trial.
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3. The Existence of Collusion, Fraud, or Tortious Conduct Aimed to Injure the Interests
of the Non-setiling Parties: The settlement was not based on collusion, fraud, or tortious conduct
aimed to injure the interests of the non-scttling parties. See Declaration of Jeffrey R. Albregts,
Exhibit "C." Rather, the scttlement was reached afier protracted negotiations between the partics,
a thorough evaluation of the strength of the claims and defenses. and the costs of litigation. At the
time the settlement was reached, there were no cross claims pending between these defendants.

Based on the factors outlined above, Plaintiffs respectfully request that this Court approve
this settlement and deem it 10 be in good faith. Further, the cross claim brought by the Uninet
Defendants against the Summit Defendants should be precluded and dismissed.

B. No Express Indemnity Exists in Favor of the Uninet Defendants

1t must be noted that the Asset Purchase Agreement does not contain any express indemanity
in favor of the Uninet Defendants. Rather, the only indemnification is in favor of the Selfer (the
Summit Defendants). The Assct Purchasc Agreement states, “Buyer {Uninct] hereby agrees to
indemnify and hold Seller [Summit] harmless and against all liabilities, claims, causes of action,
costs and expenses, including reasonable attorney fees....” See Page 7, 9 %(b), Exhibit “B.” The
agreement goes on to state, “Buyer [Uninct] shall have no right to seek indemnification based on a
breach of a representation and/or warranty made by Selter [Summit] herein or in any other document
entered into by Seller in connection herewith.....”  See Page 19-20, § 18(a)(xiii), Exhibit “B.”
With no express indemnity provision, Summit should be discharged from claims by Uninet if the
settlement is decmed 1o have been in good faith.

C. All of the Uninet Defendants' Cross Claims Against the Summit Defendants
Should Be Dismissed

As noied above, the Uninet Defendants have filed a cross-claim against the Summit
Defendants based on the claims brought by the Plainti(fs against the Uninct Defendants. Based on
the Summit Defendants good faith scitlement with Plaintiffs, the Uninet Defendants should be
precluded from bringing their cross claim against the Summit Defendants. As such, Plaintiffs seck

court recognition that the settlement with the Summit Defendants was in good faith. Therefore, the

| Uninet Defendants’ cross claim against the Summit Defendants must be dismissed.
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1, CONCLUSION
The Plaintiffs and Summit Defendants have reached # fair and equitable settlement in the .
gmount of $60,000:00. Therelore, Plaint it respectiulfy réquests thatthis Count grant its Motion for _
Determination of Good Faith Settlement pursvant to NRY 17,2435, and further requests thatthis Cout
issoe an Order that all claims against the Suemit Defendants be dismissed and forever barred.
DATED this w‘% day of Febeuary, 2010.

Hl{\l{i‘l & HOWELL

By:

By %mi A, LS,

\u, ada Bar Ne.r 75381

lmi.nhan 1. Blum, Esq.

Névada Bar Ne,: 9*15

3475 CHIT Shatdows Pkwx Suite 150
Las Vegas, Nevadu 89129

Agameys for Plainuf s

[RA-AND BEDYTHE SEAVER F ANHLY TRUST,
iRA SEAVER, CIRCLE  CONSULTING
CORPORATION
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CERTIFICATE OF MAILING
T hereby certify that on the Mf'f

PLAINTIFFS MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT wiis made

day of February, 2010, service of the foregoing -

by plicing a-copy of said docwnent in a'sealed envelope with postage fully prepaid, addressed as

toHows and wailed in accordance with this Firm's practice of colleciing, processing and depositing

envelopes ina United States Mail receptacle:

Jttlrev R, Albregts, Lsc
SA\IOR() DR (:(JS \\f’\!,{ H, KEARNEY,

HOLLEY & TF i()MPSUN
400 South Fourth Street, 3 Floor

Las Vegas, Nevada §91 Ui
(702) 7910308
Fax: (702Y 791-1912

Co-Connsel for Plainifix

Gary'E« Schnitzer, Fsq,

KRAVITZ, SCHNITZER, SLOANE, JOHNSON & E BERHARDY
8985 South Eastern Avenue, Suite’ 300

Las Vegas, Nevada 89123

{702) 362-6666

Fax; (702) 362-2203

Attoeney for Defendants,

Ul Supplies, Uninet Imaging, Inc.

cond Nestar Saporiti ' M

lﬁ i/zx\%. ‘3 e \\\’{_}fv}v .....
‘An Employ c;e’o} Tharpe & Howell
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CONSULTING & NON-COMPETITION AGREEMENT

This AGREEMENT, dated os of September 1, 2004, is made beiween Summit
Technologles, LLC (“Company™), & New York fimited liability corporation and Ciscle Consulting

Corporation (“Consultant”), 8 Nevada corporation, having o place of business at 2407 Ping Drive,
Henderson, NV 89074,

WITNESSETH:

WHEREAS, the Company has, pursunnt o a certain Agreement of
Contribution dated sepummvm acquired ceraln asseis of Nations! Dats Center, Inc.
{NDC") and,

WHEREAS, the principal of Consultant is thoroughly l'ﬁnillar with the
husiness operstions of NDC; and

WHEREAS, as a condition of contribution of the business and assets of

, NDC 1o the Compuny, the Company agreed 1o retain the services of the Consultant for a

fixed foo over a period of time and the Consuitant has agreed to render such sorvices to the
Compasny; and

WHEREAS, the Company wishes {o retain Consultant 1o render such services
1o the Company and its affilistes and the Consuhant wishes to render such services, all on the
terms and conditions hercinafter st forth;

NOW, THEREFORE, tho partics heroto agree as (ollows:

IS 0000103
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1. [Engagemomnt.

The Company hereby engages Consulient and Consultam’s hereby accepl
such engagement upon the terms and conditions hereinafier st forth-
. Ium

The Consultant witl be bound by this on the date first above written and
puymuupwmulomiugmu\tshulleommomkn 1, 2005 and shall continue
untli Dacember 31, 2014, unless olherwise terminatod pursuani to Section 9.

3. Compunsation-

3.1 Forall services rendercd and covenanis given by Consultant under this
Agresment, the Company shall pay Consultant an initia) annual fee of $125,000, paid
monthly. The payment shall be increased by the Federal Employment tax cxpense as
indicated in Schedule A. This fee shall be incressed $5,000 each year, beginning on
Jamumry 1, 2006, and ansually on January 1 cach yenr thereafter.

32 In addition to tha annual fee, the consultant will be reimbursed by the
LLC for certain other rénsonublo expenses, including cell phone usage, auto,
insurance nnd medical covegnge. .

3.3 Inaddition to the above, LLC will poy Consultant 05 cents for each chip
and 02 cents for rescts the company has manufactured and soid up 1o 40,000 por
month, and 02 cents for each one sald thereafier, “There shall be an average profit, by
l!nLLC.of.ntluﬂSl.soonuehchipwSl.mmmrwﬂvaembpdd.
mmﬂllymﬁuhﬂlhehueduponlhewm;cofpmmfwmepmm&n
month, This payment will be made to Consultant quarterly. The LLC will caloulsts
chip sales fisst, arriving at maximum units of 40,000 per moath, in calculating
peymenis.
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3.4 Additionp payments. A payment of ten thousand dollars per month shall
be made untll atotal of $ is made.

4. Ssrviges tabo Rendered,
Consultant shatl be engaged in rendering consulting services (0 the Company

and to the Managers of the Compeny, in connection with the operations the busincss
acquiced by the Company from NDC, including improvement on cxisting
forvmlations nnd developing new formulations for new toner printing devices, Also
ingludad sha!l be the supervision , research and development of microchip technology
a3 it relates o toner printing devices.

The Consuliznt has entered info an agrecment with Ira Scaver for his
exclusive service for a term to run coneurrent with this Agrocment and will famish
the services of Ira Seaver to perform the services required by this contract.

5.  Exient of Services,

Congeitant, shall from time to time, make availsble 10 the Company, the
Consullant's smployezs, including its President, Jra Scaver on an exclusive basis, lo
the extent rensonnbly necessary (o enable Consultant to render ihe services requived
horeby. Consuliant and its cmployces, if any, shafl devote such portion of their
business lime, sitention, and energics to the business of the Company and its sffitiates
a3 shall be necessary to render services hercunder, as determined by Consultant In its
ressonable discretion.

6 Disclysure of Information,

Consultan), recognizas and scknowledges that the trads secrets of the
Company and its affitiates and Lheir propristary information and procedures, a3 they
oy exist from time to time, are valuble, special, and unique assels of the
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w%mmtommwldpofwhkhmmdﬂmpmﬁnnm
of the Consultant’s duties hereunder, Except io the cxtent required in order for the
Consultant to carvy out and perform the terms of this Agreement, Consullont, will not,
nwﬁmduﬂngdwleﬂnoﬂhisApumenldisclou.inwhoieorinpm.sunh
secrels, informatian or pracesses (o any person, firm, corporation, assaciation or other
unﬁlvfntmymnorpummwhm.mrdmﬂibcymkemormymh
mlmmmmofbmfnofmyﬁmmnormwimorolhw
W(mm&mm)mmdmmdmummdms
Awwmml;mﬂdﬂ.ﬂnllbmmﬂdcﬁomshﬂlmlmlylomehm.
information, and processes which are in public domain (provided that Consullant was
not responsible, directly or indirectly, for such secrets, information or processes
entering the public domain afer the date hereof without the Company's witten
cansent), Consultant ngreos 1 hold as the Company's propesty, all memorands,
bookl.pmldml.mdolherdm.mdﬂlwpieslhuwfmdlhmfmhmy
way relating lo the Company"s business and affairs, whether made by him or
otherwise coming into his posscssion, and on termination of hiy employment, or on
damand of the Company, ot any time, lo deliver the same (o the Company.

7. 7. Agrcemeninelfo Ald Comnuetition.

7.1  Consultai acknowledpes and agroes that during the term of this
Amuwl.ilwlllmﬂnanymy.dlmﬂyorh)diredly.whclhufwiumoutuwhr
the account of any ather person, firm, or company engage in, represent, fumish
consulling services to, be employed by, or have any interest in (whether as owner,
peineipal, diroetor, offices, partner, agent, consultant, stockholder, otherwise) any
besiness which manufacturers, selis or distributes parts and supplies for the
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mumﬂudmﬂmimmdﬁumwﬁdminmpoﬁdmmw
Company or refills business machines toner cartridges. Further, Consultants shall
Immlnﬂyinduuormmpuolnduceanypmmulitywlﬂchinwmofllw
Ouupmyurm)'u!'itlmbnidinieutmylhnedminglhelumofthi:Ammenﬂo
cease doing business, in whole or in part, with the Company or such subsidiary, or
solich or endeavor to cause any employee of the Company or its subsidiarics to leave
the employ of the Company or such subsidiary.

lPorﬂm»kpummomehmﬁmd?oﬂhlsA;mummem
“Consultani® shall inclusde Consulitant, and Ira Seaver individually, and any other
pmnmhuunumdmmﬂmmh&mmyonbehﬂfommﬂm
mmllmtwuulmemmmtoﬂhinuﬁssmlunﬂsmmnbhwim
respect to lts duration, geogrephic arca and scope. [fany particular portion of this
Section 7 deemed amonded to reduce in scops and/or duration the portion thus
Mhbeluﬂﬁmum&mﬁlemmumneeesmytonnduitvnlidm
snforcesble, such amendment to apply only with respect to the operation of this
Section 7 in particulsr jurisdiction(s) in which adjudication is made.

7.2 The Consultent }a cxempl with regards to this paragraph for the following
activity: Consulting with Tangerine Express, so long as their activity remain on the
reiail level, Raven Industries, Laserstar Distribution Corporation and the collecting of
commissions from Coales Toner manufacturess.

8.  Romedices by Company,
lﬂhmﬁnbmchoﬂhulmdbmdﬁhnymviﬁm(s)of&cﬂmﬁw?

of this Agreement the Company should be entitlcd to seak temporary and permanent

injunctive rellef resiraining Consultant from such breach without the necsssity of
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proving actual damage. Subject to the payment obligations set forth in Section 3
heseof, which erc unconditional, nothing hereln shall be construed as prohibiting the
Company from pursuing & cleim for monciary damages resulting from such breach or
thresiensd breach, or other relief. Any cloim by the Company alleging any violmion
or brsach by the Consultant under Sectiona 6 or 7 hereol shall be brought by way of a
upuamuﬁomandmtbymyoromanrmmmhimumﬂwmlndmor
payments required to be made to the Consultant under this Agreement.
Notwithstanding the forsgoing, in tho event the Company obiains s money judgment
against consultant or Seaver for a breach of section 6 or 7 hereof, and such judgment
s not banded, vacated or the enforcement thereof olherwise stayed, then such
wwtmmyhamﬂedbymydomummﬂwmnmmbcpﬁm
Consultant hersunder, to the extent of such money judgment. The restrictions and
covenanis conlained in Sections 6 and 7 hereof, shail be jpao facto, nult and veid, in
the event of uncured default, beyond any sppliceble grace periods, on the part of the
Compeny herein.
9.  Terminatioln: .

9.1. Disability: The Company may terminate Consultant’s contract upon the
tots] disubility of Ira Seaver. Ira Seaver shall be deemed to be totally dissbied if (1)
he is unable to perform his duties under this Agreement by resson of mental or
physical illness or accident for a pericd of ninty (50) consecutive days or (i) he Is
unsbis to perform his dutics under this Agreement by reason of meutal or physical
flinsss or accident for one hundred twenty (120) days in any twelve {12) month
peried, or (i) Ira Seaver files an application for to receive permunsn dissbility
beaefits, Upon termination by reason of the Ira Seaver’s disability, the
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Corporstion's sole and exclusive obligation will be to pay the Consulting feeforaé
month period from the originel dsie of disability. In the cvent, within 24 months of
disability, ira Seaver can resume his dutics then the termination shall be void and
the Consultant will not receive compensation for four month,

D.Z.mmﬂymymwwmhmmhmmalmsw:
Mrwﬂnglbemmdmhhgm.m&mw'smkmmm'
ohlll'ulunwlllbcwpoyﬂneComllhgfurorlpuhdofﬁmondnfmmem
of his desth, plus the amounts szt forth in Seciion 3.4 above.
10.  Amimment,

ThlsAgnmlmlynolbeassimedhyanypnuyhmlo.
11.  Notjces,

Mynaimmuiwdmmniudmhﬁmmdn&h&mmshﬂbe
sufficlent if in writing and sent by regisiered or cestified mail, retur receipt
requesied, or by overnight (next weekday) delivery vin FedEx, U.P.S. or Aitbome
Express to the respective party at:

1f io Consultam:

Ira Seaver

2407 Ping Drive
Henderson, NV 85074

with o copy to:
Trwin Groner

21021 Venturs Blvd, Suite 200
Woodland Hills, CA 91364

If to Lhe Company:

Summil Technologies
95 Orvilie Drive
Bohemia, NY 11716

with o copy lo:
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Lewis Hellstein
10 Meadowgats East
81, James, New York 11780

Notices delivered by Federal Express, U.P.S. or Altborne Express delivery
scrvice shall constitute detivery as of the next day of the dispatch. Nolices sent by
hand sholl be desmed effective upon delivery by hand es of the next business day
afier dispaich. Notices sent by hand shall be deemed effective upon delivery and
notices sent by registered or cestificd mail, return receipt requested shall be desmed
ellcotive five days after mailing. Eitkor parly may change its sddress by notice given
In acoordance with this Section. Al such notices shall be deemed mads regardless of
whether or not the intended reciplent refuses or fails 1o accepl delivery thereof.

12.  Walveror Breach.

A waiver by alther party of n breach of any provision of this Agreement by the
other party sholl not be offective unless in wriling and shatl not operate of be
construed as a waiver of any other or subsequant breach by the other party.

. , . '
This insirument contains the enlire agrecment of the porties. 1tmay be
changod only by agreement in wriling signed by the party against whom enforcement
of any walver, change, modification, exicnsion or discharge Is sought,

4. Governine Low, ' '

The agroemont shall be governed by and construed in accordance with the
laws of the State of Nevada. Ifany provision of this agreement shall be
unenforceable or invalid, such unenforceability or invalidity shall not affect the

remaining provisions of this agreement. In the event of nny action, proceeding or
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counterclaim brought by either party hereto in connection with or arising under this
Agreomen), the parties hereby ngree 1o walve trial by jury In any such action or
procecding.

1. Binding Effest,

Upon execution and delivery of this Agreement, this Agreement shall be
binding upon and inure (o the benefit 1o the pasties hereto and their respeciive heirs,
oxeculors, administrators, successors, and permitted assigns.

16.  Counternarts,

This Agresment may be executed in one or more counterpasts, each of which
shal) be deemed to be an original and all of which taken together shall constituis ore
and the sams agreement.

17 Attormevs Fems,
In the event that cither party to this Agreement conunencos a litigation

to enforce iis rights hevounder, the prevailing party in any such pasty shall be entitled to
relmbursemant by the other party of the reasonablo fecs end expenses of the prevalling
puty’s sttiomeys.

IN WITNESS WHEREOF, the parties hercto have execuled this Agrecment

asof ths day and year first above written.
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CONSULTANT

By:
Irn Seaver, President

The.undersigned acknowledges the spplicability of and agrees to bs bound
individually to the provisions of Sections 6, 7 eand 8 above.

A

I Senver
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Yt .

AGREEMENT FOR PURCHASE AND SALE OF ASSETS
by aud between
Ul SUPPLIES, INC. and
SUMMIT TECHNOLOGIES, LLC

This agreement is made as of March 30, 2007, a1 Bohemla, New York, ameng Ul
Supplies, Inc. ("Buyer™), a New York Cowporation, and Summit Technologies, LLC, a New
Ywmmmmmmmgmmmomaummumvmwm

5.. Sale nnd Purchass of Asssls

The Agsats: Subject to the tesms and conditions ia this Agreement, Seller agrees
m-ﬂ.mm convey, and deliver 10 Buyer, and Buyer agrees to purchase, ol) of
Seller's tangihle and Intangfble property, wherever located, including all uwninown and
contingent sights, Seller's corporate name, goodwill, insurance and other contract bemefits,
Wmmmmm“udomdnmmdudmmm
programs, such inventory as provided herein, equipment, furniture and machinery, and all other
tangible aasets used in Seller's business (collootively, the “Acquired Assets™), sud a complete
wmulmordldmwmnmmmmmmmam.
Expresaly excluded from the Aocquired Assets pnmlmulbysnyumdulhhmmdl
sccounts receivable of Seller (the “Accounts Receivable™).

‘oliestion ceoynts Recelyab Umﬂaedadngofﬂuuhonhaw
mm*msawmmmmmm Both Buyer and Selles
scknowledpe that afler the Closing, Buyer will be selling 10 customers (each, an “Acconnt
Dablor Customer™) who, as of the day of Closing (the “Closing Dats™}, will contioue to owe
Sellor monies agains! Aoccounts Receivable. Buyer agrees thai all monies collected from an
Account Debtor Cusiomer shall go to the Seller first, until such Account Deblor Customer's
Hability to Seller is satisfied. In the event that any payment received by Buyer from xn Account
Debior Customer excesds the unpald balance of the Account Recojvable awed by the customer
10 Seller, the sntire puyment shall be deposited in Buyer's account, and, within three (3) business
days of clesrance of said funds, Buyer shall deposit the portion due to Seller to Ssller’s
designated account, Upon payment in full of al! monies due from an Account Debtor Customar
10 Seller, all subsoquent paymenis by such customer shall bo deposited into Buyer's secount,
Buyer shall kave the obligation 1o collect and deposit into Selles’s sceount monies recelved from
Seller"s Account Deblor Customers for the firm 100 daya afier the Closing Date (the “Collsetion
Pu-hd"). During the Collgction Period, Buyer shall deliver to Seller weekly written repasts to

mmmmwmmmmmma
Sdlnndthmdem 's designated account. On or befors the 110th day afler
mmmmmm tten autice 10 Seller of the outstanding balunce due on all
Accounts Recelvable of Seller, as of the 100th day after the Closing Dms (the “180 Day

CADOCUME~TAENAT=1LOCALS=1{TompW PyrpwiscASuramil_hitp Noffitg, U3-27.07.40e \ Guarsnty
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Report™). Untit the later ot () the 110th dsy after the Closing Dats, (if) the date on which
Seller receives notics thal Buyer does not elect to purchase the Accounts Receivable, and (l) the
cloring of Buyer's purchase of the Accounts Receivable, Saller shall have the right, with not less
than 24 hours notice to Buyer, io Inspect Buyer's books and records regarding the Acoounts
Receivable and payment history of Seller’s Account Debtor Customers. I, afier the 100th day
after the Closing Dats, & bajance is still owed to Seller, by any customer of Selley, Buyes shall
not make any firther sales of product to such cusiomer, until the later of: (f) the Accounts
Recatvible due to Seller from sald customer have been paid in full; and (i) the clesing of the
sale of such Accounts Receivable to Buyer, a3 provided herein, Commencing on the 111th dey
after the Closing Date, Seller shall have the right to pursue collection of any Account Reetivable
owed to Seller by any customer of Seller whots accounts are nol purchesed by Buyes, pursuant
1o this Agresment. For the three month period following the 110th day after the Closing Date,
Buyey, and any of its affiliatos, subsidiarics or divisions shal! not sell any peoducts 1o sy
customer of Seller fram whom an Account Rocoivable balance is owed 1o Sellor, unless such
balanoo bs paid in full prior to the expiration of sald thres month period, If Buyer dosms xot to
miudimuymmofsmer.Bwummﬂnnymemmfwl
period of thres yoars from any of Buyer's branches. ‘The partics may enter into separate
agresmants on specific accounts which wili then not fall under the terms of (his section,
Fallure 10 comply with this provision shall be decmed a material default under this Agreement.

& Puschass of Accounts Receivable: Within ten (10) days afier tha 100 Day
mudmnhmwmswummaunmmmmmumw
mwmmdhmmamwadmmmmmmm
orﬁmhmmwmwmmummw The

hu&mﬁﬂhcmmﬁwmdm&mMﬁhﬁh
Seller at the tme of the Purchase, unless agreed otheswise by Beller and Buyer, Payment for ali
mmmmmwmmw«mumu_mnm:nuq)
dmnﬁu!uw‘ammm»ﬁmnuopmdwﬂmhwmukeuim Upon payment in
ﬁ:llfonny&muMubleof&llu.salunhﬂluolonwmmsﬁ;hnoulhunid
umnkmd!nwshﬂlhnﬂheuchulwdmmwﬂuluidmmmhh Buyer
nﬂlmmmmmmrmmpuwmormymm-mw
Seller to Buyer or for any expenses of collection. Seller makes no representation as 10 the
collectability of any Accounts Receivable of Seller. Buyer shall hold harmlcas and indemnify
mmuwmmmemmwmmmmmg
mmmmmmwﬂmamymmmum
to Buyasr.

4 Retwrms °
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PSS ETAEE N6 aYVnent i EORIres Agsed

a
the

.(My.h‘hvmﬂBwuhawynmwpySdlunwofﬂsmn

b
Inveniory

-8
Closing Dats

d

Noa-Juventory Acquired Assets: In considerstion for the sale and transfur of

Acquired Assets, exclusive of Soller’s inventory, including work in process, if any

gso'owmmcmingbm.hyawmpybyMuMb&I!mmomof

i On the Clasing Date, Buyer will deliver to Seller o duly executed
promissory noie (in the form attached as Exhibit B), dated as of the Closing Date,
in the principel emount of $200,000 payabls in four payments of $50,000 (the
“Note™); first payment 1o bé mads 60 days sfier the Closing Date; sacond

. pryment 1o bo mado 90 days s the Closing Dats; third payment 10 bs mads 360

days after the Closing Date; and last psyment (o be made 720 days afer the
Closing Date.

Allscation of Non-Iuventory Purchass Price: The purchase price for the non-

Acquired Assets shall be allocated a3 follows:

i Good will and intangible Acquired Asscts ~$150,000;
ii. Manufhcturing equipment — $80,000; and
#i. Other tangible Acquired Asseis—$20,000.

Inventory Puschase: Buyer shall puchass certaln of Selles’s Inventory on the
wndur the following 12vms and conditions:

i Seller has provided the Buyer with a curremt list of Seller’s Inventory.
Buyer has indicated thoso items that he desms wre not curvent Inventory (the
“Excluded Invantory™), and the Excluded Inveniory shall not be part of the
Acquired Assfis. Buyer agrees to provide Seller with suitabls warshouse spacs
for the Excluded Inventory for six (§) months afer the Closing Date, a2 00 cost to
Seller. Buyer shall allow Seller access o the Bxcluded Inventory during reguler
business hours.

i, The yemaining Inveniory (the “Sold Tuventory™) shall be valued at
Seller's 6ost ss of the Clasing Dats, and shall bo purchased by Buyer. The
purchase price of the Sold Inventcry shall be 90% of said valve. The Buyer shall
-mmmwmmmmmwmmlum
Ci Date.

Defauli on Note Payments: If any payment due under the Note is not

made timely, then, wpon len (10) days wiitten notice from Seller (o Buyer of such defiult, and
the balancs dus under the Note shall immediately be desmed 1o be dus and payable in full,
togeiher with Interest therean fiom the date of dafiult ot tha rate of nine (9%) percent per ansum.

CADDCUME=TWEVAZ~ 14, 0CALE~ VT empiXPyrpwist\Busnse_Mig otk _U3-T7-87.000 | Guosaly
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MthuMﬂbﬁmﬁnﬁymwnﬁmwnm or Cuarantor without
further notice.

huurhd'lnll.Aﬁihmbyﬂuyerblhﬂymwpymmmmm
NthMlnmofdm:me (“Eveat of Default"). A failure
by Buyer to timely perform any obligation under this Agreement, other than timsly payment of
e Note, and any other agrecments enlered into by Buyer in connection with this Agresment,
which dafbult remains uncured afier ten (10) days notice from Seller to Buyer, shall be. desmed
an Bvent of Defanlt, Upon the acoumvencs of an Bvent of Defiuli, the balance then dus under the
Nots shall be dus and payabls in full, together with intarest thereon at the mats of ning (9%)
percent per anium, from the dats of ths Bvent of Defbull

7. Lisbiliies snd Sates Tax

8 1t {3 understood that, except as otherwise cxpressly provided in this Agreement,
Buyer is net sesuming sny of Seller’s lisbilities or obligations. Provided Buyer performs all of
its obligations undey this Agreement, Seller agrees 10 pay any sales or uss taxes arising from the
sulo of Acquired Assets and sold Accounts Receivable under this Agreement,

b Specifically, Buyer expressiy excludes (1) any taxes, including income, sales, snd
" use taxes imposed on Seller becauss of the sale of iis asssts and business; (2) any Ilabitities or
sxpenses Scller incurred $n nagotisting and carrying ot its obligations, or its dissolution and
Hmmwmmdnﬂngmmﬁuorm&u),wm
obligations of Seller under any employee agreement or any other agreements relating to
mﬂmmmsmﬂhﬁmeoﬂumplwmmobwww
Soller pricr to the Closing Date; (5) any Habilities or obligations incurred by Seller in violation
of, or s a yesull of Selles’s violation of, this Agreement; (5) any obligations oz labilities of
Sdluw-ycnvlmmulm uudmmyobﬂpﬂmullnhilmuofmm or arising
out of, any provseding pending against Seller, or any tostious, unlawful fraudulent conduct on
the part of Selier (collectively, the “Bxcloded Obligations™).

nuwwﬂlmmcdwwwlﬂﬂw!dﬁmﬂupmpﬁa amounls
mhpﬂﬁrhpmﬂofmuluormhxuuiuummmofm
Acguired Asseis or sold Accounts Receivable that Seller does not pay and for which Buyesr has
becoms legally obligated to make such payments. Within five (5) days after dalivery to Buyer of
poof of payment by Seller, for such obligations, or dalivery (o Buyer of a duly executed releasc
or satisfiotion of such legal obligation of Buyer, Buyer shall deliver to Soller all amounts
withheld from the purchase prics ender this Article 3.3

d Seller will pay all sales, uss, and similar taxes arising from the transfer°of the
Amummunmmupuuum). Buyer will not be responsible for any

business, oscupstion, withholding, or similer tax, or any taxes of any kind incurred by Seller
related to any perfod befors the Closing Dats.

[ Seller agrees 10 indemnify and hold Buyer haymiess from and sgainst the

al} liabilitics for any taxes for which Scller is responsible undsr this
Agrosment, and ull lisbilitles, claims, canses of action, costs and expsnses, including rensonsble
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wmmmmmmmimwmmmmmn
responsible under this Agreernent.

£ mgmggwuummmmmmmm
vendors from Scllwr as of the Closing Date. mwmmummmmw:

umammmmummwwmmmm
Mhm&WMW»MQNhRMMRNSWRMMM
(“Lasn™)

8. Lame

L BWNSMrMﬁdpMMHIM;uuMmd'ﬂ
premises, locaied & 95 Orville Dr, Bobemia, NY 11716 (ko “Premises™), is under o leass (the
) sase”), dated 12/12/2000, from Reskson F8 Limited Partnership ("Landlord™), as Jandlord, to
Laser, ag tenint, an sccursle and complete copy of which has been supplied to Buyor, and the
Lasse will bo assigned by Laser, snd assomed by, M.Mnuoﬁmrwdlwﬁﬁu
dmm:;cfudlnu.muodummb landliord’s consent. Buyer
ﬂ&ﬂuM'ﬁmmmomW'l wiitten consent for sid assipnment and
wmum.mwnwmmmummmmwmn
omﬂmmmmmmmm»mmdhm.

b, mm-gmmhommmwrysenummwm

expenses,
mmmc&mmmmmﬁmwummmmmuym
mmmmmmmm,wupmuormmwmm
any other person er entity prior 1o the date of Closing Date.

9~ Other Oblinations

X Ms&hibilﬁnliﬂof&llu’:iumeepoliciu.wﬂm.wuof
inmwmrmmWMmm Thmﬁullbemwndmin;
mmmmlmmuwsdmmmmmmamum Buyer also '
wwmﬂ%h“wmmﬁuoﬂpﬁmummm
mdunmmﬂaMMGueostM(l)Mmm:WmWs !
policies, Visted In Exhibit B, hrmmmdaﬂuhdﬂofﬂﬁSApmMa)
ot.ndnlwiuaa&mpmﬂmm&ommﬁlhpﬂorm and practices) to
dlmm-dm.lthmmmsdmmnmmmmwmm
MwmmwhwwmwmwMomeM

|

b smmwuwumwsdwmmmmw.u

Mumofuﬂmmﬂdmmdhgmmtbhmﬁu.
mmmmmmwnmmms.l.mmmamu
timely pay any obligation assumaed by Buyer Artlcle 5.1,

Ui e W Lali

IONS, YWYAITRRNES, Pl

Seller represents, wuvanis, and
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8 Approval, Autliority, and Ownership: Al member approvals sequired for
Sdlumminhﬂilhmammdsdlmemwhnm duly obtained, mxd
Sdhlnm“pm.mlhaiw.ndmuﬁpwmmmhwwmmm
dmmmﬁmmumxummmmmmumm
anw«mﬁhmwamwﬂwWthlﬂ.m .
nqﬁmm.lpmnl.orm

b. Ahﬂuo‘ChumanaBnﬂnm:Eumfmm“nSbulm l.m.
thers has not becn, o Seller*s knowledge, ary:

L ‘Trmsaction by Seller except in the ondinery courss of its businass as
conducied on that dstc;

il ummmmhmom-lmammmmm
m.wmﬂhdopmm«mmofsmd:

fil. mdmwhudwmtormomdwndnnd)
MMMMMWWMMWMJ
npmﬂom.ormndumeuq-,

iv. Rwdmﬁonmwﬂledmwwluotmyofiummﬂn
inventory.

v, nammn;mmnmummmmmmum
mpwnﬁonmhhmbbmmmlblebyMnhmyonuuﬂlm
Mwanplmuwduhﬁmmmmotobﬁpﬁonofmﬂﬂfm
pmubysmc.ofammothunddﬁomlnlnymmmhm
such person;

vi. mmunﬂudwmdwh.mhmwmmof
buasiness;

vil. mmﬂmmﬂmoﬁwmmmuwﬂwmm
mﬁmwstym&meanWhnpﬂy.Win
the ordinsyy coursc of business;

viit. Lomoudmby&llulonymuhu&moﬁhmdmw
memhﬂnm“wwﬁmuw
mbysaluofwmdabl.woﬂwobnwmofmm

ix.  Encumbrance of any assel or propesty of Seller;

x. deunrrdaudmyﬁghlwdﬁmofsmu’,mmhﬁewﬁm
oourss of business;

x5, wmumﬁmwﬂwatormmm%my
Mws«m«ma@mmwuﬂuawm

k. mw-mlmmmmmumd
Mm&mﬂmﬂmm,mdhmm
mammwwum
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xill.  Agresment by Seller 10 do any of the things described in the preceding
clwuses () through (); or

xiv.  Other event or condition of any chamcier that has or might reasonably
have » materia) edverse offect on the financial condition, business, rosults of
opestion, assets, liabilities, or prospects of Seller.

Condltion of Acqujred Assats: All of the fixed assets and equipment transferved
mﬁhw“bdn;nﬂ"nis' “where is”, subject to noomal wear and teas, with no
vepresentation or waanty as to their condition or fitness for any pasticular purchase. AN of
Seller's intangible rights, (o Sellar’s knowledge as of the dato of this Agreement, are solely and
exclusively owned by Seller without any infiingement on any rights of others.

d Rxisting Relationships: Scller dees not know of miy plan or intention of any of
Seller’s employces, matsyisl suppliszs, or customers to saver relationships or existing contracts
with Saller or to take any other action that would adversely affect the business of Seller.

Distributions and Compeusation Payments: Since March 1, 2007, Seller has
mhmmd or agreed 1o any increaso in, any salarics or compensations paid or paysbie to any
of its directors, employses, or consultants.

L Claims aud Litigation: There are no lawsuils, threats of litigation, claims, or
other demands affesting or involving Seller or its businass, known to Seller as of the dxte of this
Apreement, uising or scendug before the date of this Agreement, excepl the aciion entited
“ACM Technologios v. Summit Technologies LLC",

g Seller’s Knowlcdge and Disclosure: Seller docs not imow, or have reason 1o
know, of any maiters, cecurrences, or other information that has not been disclosed to Buyes snd
that would matesially and adversely affect the Acquired Asseis puchased by Buyer or s
conduct of the business involving such Acquired Assets. Morcover, no representation or
waranty by Seller in this Agreement, or any documents furnished to Buyer by Seller, contains or
will contain any untrue siatement of & material fict, or omit 10 staic a malerial fact necessary to
mﬁﬁmmﬁdlnmucmum

Rent: The obligations of Laser under the Leass, shall be paid in full for the period
mmmmmm

L Tax Returns and Audiis/Books and Recordss

i Tax Fliings. As ofthe Closing Date, within the times and in the manner
prescribed by law, Seller shall have flled &f) federal, sinte, and local tax retums
required by law and have paid in full all taxes, slsessments, penalties, and inferest
dus and payable, including al! sales, use, and similar xes, and all payroll and
withholding taxes or similar payments then required to be withheld and paid by
Saller to any tax suthority, There ase no present disputes about taxes of any nature
between Seller on the one hand, and eny tax suthority, on the other. Neither the
Intarnal Revenus Service nor any other tax suthority has audited, or Is in curemly
auditing, any tax retumn of Sellzrz. No state or other jusisdivtion (including any

)
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hdmuwmanhoﬁty)wimwlﬁchwh has not filed tax retumns bas
mmmumjmmmmwammm:umum
impMuuwudmmmhmmmyofﬂnMwwmﬂuafsﬂm
other than lisns on real proporty for taxes that are niot yel due.

i Books and Records of Seller. Buyer agrees 10 hold Seller's books and
me,nmrmisu.ummm&ua.mﬂmmoﬁ
mmmmmummmnmmanmammmmm
Promises. Buyuvdﬂmﬁnlﬂnlhemdﬂnﬂummwmn
mﬂymmwsmuMMdmmmwddM
during regular business hours. Buysr ehall give Seller 30 days written notico and
m.owMumnﬁmmmmbmdofmmanﬁm
ths Premises or destruction of such Records.

nete: Seller agrees and covenants as follows:

Nhﬁﬂuﬂunbwwmmumwlduhﬂumndlmwm
Bm.ﬂm»mmmMMomedmwmmmWinmh
pmhmhmmmﬂnlmforiumbyammmmcﬂmek
Bmydsm«bynmsmmuﬂm.

b Ceopenation: mwwmmmm.mdeWsmm
muﬁ.bmdldmmmmﬂlwmummbiymbpmmd
immm-mmmamwmdmmwmwwm
wmhmﬂﬁllwmﬂmwlwwmdnuyw'lm relsting to
wd!ﬂﬁ@mmﬂhm.umwmmmmmm
WMMMoHWmeMMdeMMMW
M&dﬂﬂnﬂhobﬂpwdmlmuwlnmofﬁmmmpmm
this Article 7.2, WWWywmmquMmWwbmru
mMM;mMWWM.hMuMmIWMmeﬂM
mammm.mmmnmwmmmammm

'Y Nmﬁlﬂon Seller will not, for & five (5) year period- from the Closing

.mhwpufomfor.mpmﬁlﬂsmaukudhm
Mwmmwmwpmorwwhuﬁluihmhmmw
WIM;@MMWM:Amumwumuofﬂnm
d Title to Acquired Assetss Sellsr has good and markeiabis title in and to all of the
Actuired Asssts fres and clear of i} sncumbrances, except as set forth fn Exhibit I sttached.

(3 Customers and Sales: Bxhibit D sttached is a comest and cument Hat of all
mdm.ndMMorMmmmm“dhmMNu&
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mudmaw:mmwm.wummumqwm
oﬁmﬂsmu.udwldmm»infomtha.wmmtmofwm.

MwmdeiMwmdmwmwSﬂhmmMy
alter the amount of the business such customer is presesily dolog with Sellor.

f. Employmant Contracts sad Benefits: Exhibit B stiached Is 2 list of alt of

Wlnﬂﬂﬂluﬁﬂmﬂwﬁvcmmwmm“pnﬁb
mmmmumwmmmmmmmuuw

M’b.'l‘olhbutol‘!cllu‘shwﬂadunnflhdnhol‘lhllAguMSellﬂhmﬂn .

mmdeMmeMMMtWMdem
- or both, would constituls & default by Seller of any of these agreements, Seller's obligations

mm-mumﬂmrmmmwsm«mmmmu
to the assignability of such agrecments.

g Insurance Policlest As of the date of this Agreement, Scller is not in default with
mﬂhmﬂlo{mmmw&ydimlﬁdmmcm“ﬂ
Mhudﬁnpmﬂn;mdnmm”ﬁdu.norhdmamﬂnw

h Complisncs with Laws: To Sellcr’s knowledge, Seller has complied in all
mmmmmmmuwmmwmauﬁmq
mmmm,mmmmmumlw.mmwmmmmm
lhlmﬂmaofwlcwlhlopulﬂmoflubﬂm Sclier has not received any

notics assexting any violstion of sny statute, Isw, or regulation that has not been remedied befors
the date of this Agreement.

i Agrsement Will Not Cause Breach or Vielation: The execution, delivery, and
mﬂmsamwmmmmofm contemaplated
byﬂﬁmwﬂmmnnorcmﬁmayoﬂhfdlwiw () a defauli or an event
Mvﬁlhnohhpnof!hnqwh&.wﬂdhlde&ﬂuhmch.wﬂohﬁmoﬂh
mmldmwmmummmimmmﬁlwﬂa
mmmm,mothumhmmmmwwmsah
hamabywﬁehmydﬁmwmym&wmwﬁudmyot&mhmmm
mmmmmmmwmwmwwwu isnputyoris
Mwhwﬁmdw:mhmﬂdmhmmmiQWm
Mummwmof&umw(c)hm“hmdﬂmdmm
on sy of the propesties of Ssier,

I3 Authority and Consenis: Scller has the right, power, legal capacity, and
mmummwmmwmmw-mammmam
Aqnhdmwbw.mdmumvﬂswmdmypmuhummk
mbmﬁummmormammmamwmmw
&kdlhﬂp&muﬂu%Aannlmmw,ﬁmnfﬂs
mzwswmmmammmwmmm
suthorized by all necessary action on the part of Seller.

11
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k Persomnel: Exhibit P attached is & list of the names and addresses of all
mﬁqmmudmmﬁcﬂc‘:umﬂhuofﬂeﬂu.uofﬂadﬂoﬂhb
Agresment, ststing the rates of compensation payabls to each.

L. Full Disclosure: To the best of Saller's knowledge, none of the represeniations
and warranties mads by Seller in this Agreement, or in any certificate or memorsndum fumnished
or to be fumished, contains or will contain any untrue statement of s material fact, or oraits to
state 2 matesial fict nocessary 1o prevent the siatemnents from being misleading.

Buyer repressats and warrants lo

RYE L SEARTERENtRIONT, YV RITANHCS, BRG W OHYCASNTS

a Statemeuts Correct and Complefe: All sistements contalned in this Asticls 8
sre correct and completo xs of iho date of thig Agreement, and will bo comect and complate as of
ths Closing Date (as though made then and a3 though the Closing Date wers substituted fur the
date of this Agresment throughout this Article 8).

b. Organkzation of Buyer: Buyer is a corporition, duly organized, valldly existing,
and in good standing under the laws of tha Stats of New York.

c. Aunthoytzasion of Trausaction: Buyer has full power and sutharity to exeeite
aud deliver this Agresment and the other documents in conncction with the trnzaction
contemplated hereunder and 1o perfonn its obligstions hereunder and thereunder. This

sad the other documenis constitute valid and legally binding cbligations of Buyer,
enforoesble in ascordance with their terms and conditions.

4 Yuiure Porformances Bmﬁﬂwodlmmwﬁfmmmh
sctions as required of it by this Agreement and the other documents,
e Nen-Confravention: Neither the execution nor the delivery of this Agreement or

any of the cthse documents or the consummation of the transactions contemplated hereby or
thersby will (2) violate any constitution, law, statute, regulation, order or otheg restriction of any
governmentsl enlity to which Buyer is subject or any provision of the certificats of
incorporation, bylwws ar other organizational documents of Buyer or (b) (i) confiict with or
result in » Yreach of the terms, conditions or provisions of, (if) constitute a default undes, (jii)
vesult in (e crestion of any lien or encumbrance upon Buyesr’s assets purwoant (0, (iv) given any
third : the right to modify, terminate or accelerate any obligation under, (v) result in s
v of or under, o (vi) require any notice under any coniract to which Buyer is & party or
by whish it is bound or to which any of its assets is subject (or will resuls In the imposition of
any Ben or encumbrance upon any of its assels), .

f Broker: No broker, finder or other porson acting under Buyer’s suthority (or the
authority of any affiliss of Buyer) is extitled 10 sny broker’s commission or other foe in
conasclion with the fransactions contemplated by this Agreement for which Selisy could be

& Disslosure: The repressntations and warmnties contained in this Asticls 8 do nol
contain any untrus sistament of the facts or omil 1o sists any fiuct necessary in order to maks the
statements and information contained in this Articls § aot misleading.
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h SufBelent Fouds: Buyuhuavﬁhb}ehnnmdunfuwtomm
transsciions contemplated hereby, and reasonably expects to have sufficient funds available to it
wmmwmms&mmmwmmmﬁqm

k Dus Dillgence: mmm;mwmmmmmmmr
MMdﬂdlAM-of&nAeqdrdmu.mdmhdenmnmkd

Mmpufandlduadﬂilmumudmnmﬁmhmﬁmwl&hmuﬁw .
contemplatod

wwwgwnmwmui-mﬁguaw
Assais “ss is” snd “where is”, subject (o normal wear and tear, without represeniation or
mummmmmnmdmmmmmmmmm

i Retirement Benefite  Buyer and Seller bath acknowledgo that Madalyn Helfstein
owns 100% of Summit Laser Products, Inc, which in tum owns 65% of Seller and has control of
_ e Scller. As an inducement to concluds this transaction, the Buyer agroos to continue the
mmmmpmminmuuwmum.umm
hmnmﬁlmhﬁmeu:bohmmueﬂxiblclhrmmuauﬁu.

13 Clasiog

. mumwmmphuumeomaonmmmacmw.
wm.mvunm.ato:oom.loduma.onmso.mm.uummm
ml;ﬂmnnmndsmum-yupnhwﬁnng.

b. At the Closing, Seller must deliver or cause to bs delivered to Buyer:

8 Assignmonts of s}l persona) property leases of Sellor, us lessse, properly
exscuisd and acknowledged by Seller;

il An assignment to Buyer of the Lease, duly exocuted by Laser;

#ii. A Dbill of sale for (he Acquired Assets, duly exccuted by Selles;

tv.  Certified resclutions of Selles, in form satisfactory to counse} for Buyer,

mﬁmﬁagﬂwmﬁonndpufomofmammmmuﬁmmbe
taken by Seller under this Agreement;

Y. A certificats execuled by the managing member of Seller, certifying that
lenupumuﬁmmdwtmﬂumMAMmmnﬁm

amnm.nummwhormmwmmw:smm
made on (hat date; and

vi.  Anopinion of Seller's counsel, dated as of the Closing Dale, as provided
for in this Agreoment.

€ Simultanecusly with the consummation of the transfer, Seller through its officers,
agents, end employess, will put Buyer into full possession and enjoyment of all Aoquired Asscls
to be conveysd and transferved under (his Agreement.

4. At the Closing, adjustments shall be mado to the purchase price for: (f) all
laamuynnlmwdbysmufwlhcpdodanuﬂumodngnm.uﬂ(ﬁ)dlml.

L]
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additional e, and utilities paid by Seller and/or Laser, in comnection with the Lease of the
Premisss, for the pariod afier the Closing Date.

e At ths Closing, Buyer must deliver or csuse lo be delivered to Seller the
following:
' i A wire transfey, (o such account es Seller shall designate, In the amount of
$50,000;

il Buyer's duly executed promissory note, dated as of the Clasing Dats, in
the principal amount of $200,000, in the form of Exhibit B hereto;

fif. A wire tansfer, 10 such account as Seller shall designate, in an smount
squal to the purchase price for the Sold Inventory:

iv.  Anopinion of Buyer’s counsel, dated as of the Closing Dats, as provided
for in this Agruement;

v. Curtifisd resolutions of Buyer's board of direciors and sharcholdars, in
form satisfiotory 10 counsel for Seller, sutherizing the execution and performance
of this Agreement and all sctions to be aken by Buyer under this Agroement and

any other dosuments to be delivered in connection with this Agreement (the
“Transaction Documents™);

vi. A ceificals duly executed by Buyer's President, cestifying that all
Buyer's represeniations and wamantics under this Agreement are trus as of the
mnuqumﬂimhofﬂnnmmwmmdmﬂumm
made on that datc; end

vil, neCmmeuumdbyUnlnulmlm.mlhfmof
Exhibit O artached,

ThohﬁyﬂnmofﬂmlnwmﬂaAcquhdmquAml
mmwmmumbdmmcwmofmﬂammmUMhﬂm
Article 10,

b. Al repressntations and warrenties by Seller in this Agreement, or in any writlen
statement that will bs delivered to Buyer by Seller under this Agreement wre, (o the best of

Sellers knowledge, trus and corvect in al) materia) respects on and as of the Closing Date, es
WMWMMWMMMwnofMdam

On or before the Closing Date, Seller will have performed, satisfied, and
thlemﬂlmmemmMHhm
by tiis Agresment to perform, comply with, or salisfy, before or at the Closing.

d During the period from the execution of this Agreement to the Closing Date, thete
will not have beca any materinl adverss change In the financial condition or the results of
opesations of Seller, and Beller will not have sustained any materinl loss or damags (o its insured
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of uninsured assels tha) materially affects its ability to conduct fis business or the value of the
Acquired Assets to be purchased by Buyer under this Agreement t the Closing.

e Buyer will have roceived from Seller's counsel, an opinion dated as of ths Closing
Date, in form and substancs sstisfactory to Buyer and jts counsel, that:

i Sclieris a limited lability company duly formed, validly existing, and in
good standing under the laws of New York, and has al) requisite power to own its
properties as now owned and operate jts business end has the power and authority

to sxsculs, deliver, and perform. its obligations umder this Agreement and to
consummals the trensactions contemplated.

. The Agreement has been duly and validly suthorized, executed, asd
delivared by Seller, snd is valid and binding ageinst it and is enforceable against
Ssller in accordance with its terms, excep! as limited by bankruptcy and
insolvency laws and by other laws and equitabls principles aflecting the rights of
creditors generally.

i,  Neither the execution or delivery of this Agreement nor the
conzummation of the transactions contemplated by this Agreement will constitute
a defisult or an event that would—with notice, lapse of time, or both—constitnte s
defsult under, or violation or breach of, Seller’s membewhip agreemest or
bylaws, or, 10 the best of counsel’s knowledge, of any indenturs, license, leass,
&ranchise, encumbrance, instrument, or other agreement to which Seller is » party
or by which it may be bound.

[4 No proceeding before any goveramenta) suthority pertaining to the transactions
contemplated by this Agresment or 1o its consummation, o7 tha! could reasonably be expectad to
have s materia) adverss effoct an Seller, any of ils businesses, assets, or finsncial conditions, or
the Acquired Assets will have been instituted or threalened before the Closing Date.

'Y The exccution, delivery, and performance of this Agreement by Seller, and the
consummation of the transactions contemplaied wilt have been duly suthorized, snd Buyer will
have recelved copies of all resolutions of the members of Seller, amd minutes pertaining to tat

suthorization, certified by their respoclive secrelasies.

h All necessary agresments and conseats of any parties 1o the consummation of the
transactivns contemaplated in this Agreement, or otherwise periaining to the matters covared by
t, wil) have besn obtalned by Soller and delivered to Buyes.

i Sefler shall have delivered to Buyer all Transaclion Documents and taken all
sctions sequired to be deliversd o taken by Seller under this Agresment, as of the Closing Date.
The form and swbstance of all certificates, instruments, opinions, and other Transaction
Documents dellvered to Buyer under this Agreement must be saisfactory in all reasonsbls
regpects to Buyer and its counsel.

LOREIS

kit Al

15
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L mmofwlumuulndddlmlbcmmmﬁs
Ammnmmmmmuwmmmomunmmmm
below in this Articls 11.

b. Al ndwmmﬂuby'nminmm\mu\lorhwm
mmmu%mwhwmmmammmmmm

hmmumwmuormmmmuwmmmﬁmm
wasrnties were made on and as of that date.

3 Onwh[mcmcﬂodnznmnwwﬂlhvepufomed.:ﬂuﬂed,md
mﬂhﬁhnﬂmmﬂdmmmm.w.mdwﬂlﬂmwhhmw
bythhwwopufmwmﬂywimormfy.befmummmmiu;

d mmwﬁmﬂnmo{%AmmtheMgnmm
wmmmmwmmmminmnm conditicn or the results ‘of
dm.mm%lmlhmmhﬁmymuuwluwdmanhmm
MMMWW&MWWWMpMMuMwuh
Closing and thereafter.

e Sﬁwﬁnmmmnuyq‘:wmulmnﬂdon.dmdudmm
Dm.laMindm-ﬁMryto&numdhlml.m

i Bmhnmmmdwddymmmym&mdhgoodm
wnder the laws of the Statz of New York, and has all requisitc corporsic power
udmhedqmuemdﬂw.mdpuﬁmiuobﬁpmmﬁs
Ammudmumnmmomdmmmlm

il mnmmmmwywmmmmm

m«dwnm.mumu-mm;mumummw

Mhmdmwnhlummﬂlimiudwmmd

Innlmhmmdbyﬂlnrlmudquiuﬂspﬂndplumuﬁngmoﬁmof,
« creditors generally. .

iil. Nd&w&eumﬁonmdeﬂvuyo[ﬂﬂs.\umml.wm
emﬂmdhmﬂmmmwlhlsAmmwlumﬁm
umwmmmm“ﬂdﬂﬁmnﬂhﬂwo{ﬁmumn
mm.wmmmmmw-mammmw
wmw.mmwﬂm'smmormmmmm
mmimﬂomwmwi&!mkum

No proceeding, before any govermnmental authority pertaining to the trunsactions

wmAwmuammm.mmemﬂyhmdm

hmnmluhladmcﬂ'eﬂmﬂm.myoﬁbhﬂmmﬂ:mﬂnnddwn ons, will
mmmmwwmwcmm

8 mmﬂmm.mmmdmhamme.ndm
mmormmmﬂwmmmmmmwsﬂwwm
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have reccived copies of alf resolutions of the board of directors of Buyer, snd minutes pertaining
to that mthorfzation, certified by their respestive secretaries.

. b mmmﬂmwanywﬁuwmmofm
mwu&hamwmwmwmmm covered by
it, will bave been obtsined by Buyer and delivered 1o Seller.

e )uyudtilldelivd'losmﬁanmulonnwmummm:llm
mwmhmm«mwmmmmmrmmm The
fonn and substascs of all cortificates, instruments, opinions, and other Transaction Documents

wmwmmwwmuwmmmwmmmwwh
and its counsel.

16.. Arbitratise

8 mmor;lﬁmﬁdngomﬁormhﬂnglolhhwnwm
. Mahlﬂhmbyundinlnblmﬂonhmmlhsmuddmlsoﬂn
mmmmmmgmmmmmwmublmm)m

Mhmmngww&m Ths venus of any arbitration shall be Nassay County,

17.. Nafices

o MIMWuo&amﬂnﬂmmthmmmm
mmummwwmmww«.qummm
fo relsvant addsess of 10 such other address as the secipient party may bave indlcated 1o
the sending puty in notice given pursuant 1o this Asticlo 13.1:

i ¥ TO SELLER:
Lawis Hel

10 Meadowpsts Bast
SL. James, NY ll?lq

with s copy 10

Pryor & Mandelup, L.L.P.
675 0)d Country Road
Wesibury, New York 11590

Aun: A, Scott Mandelup, Esq,
Fax: (516) 333-7333

i IF TO BUYER:
Ul Supplies, Inc.
95 Orville Drive

Bohemia, New York 11716
Fax;

17
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jil. IFTO UNINET:
Uninet lmaging, Inc.
11124Washington Boulevard
Culver City, Cal. 90232

b Any such notice shall be deemed given as of the date it is personally delivered or
sent by fux or o-mai 1o the recipient, or one (1) business day after being sent 10 the reciplont by
upuuu:ommm service (chiarges prepald), or four (4) business days after being

any tims period for giving notice or taking action explres on a day which is o
h&cMowath(myo&uduybdn;am

i
I
i

;

day™), such time period shall automatically be extonded to the next business day immedistely
following such Saturday, Sunday or logal holidsy.

I8.. Comatruclion

L N

i Successors and Assigns. This Agrecment shall inuve 10 the bensfit of,
and is binding on, the respective successors, assigns, distributees, heirs, and
personal reproscatatives of Buyer and Seller;

ii.  Headinps. This Agreement shall nol be interpretcd by referense to any of
its titles or headings, which are inserted for purposes of convenience only;

iv.  Walver and Release. This Agreement Is subject to the waiysr and
relesse of any of its requirements, as long as ths waiver or velease is in writing
and signed by ths party 1o be bound, but any such waiver or releass shall be
construed narrowly and shall not be considered a walver or relenss of any further,
simity, or related requirement or occurrence, unless expyessly specified, and no
walver by any patty of eny defauli, misrepreseniation or breach of warmnty,
covenant or agreement mads or (o be performed hereunder, whekthes intentional or
nol, shall be doemed to exitend to any pior or subsequent defhult,

or breach of warranty, covenani or agyeement mads or 1o be

performoed hereundes or affect in any way any rights arising by virtue of any prior
or subsequent such occurrence;

v, Governing Law sad Venue. This Agreement is made in, and shall be
construed under, the substantive laws of the State of New York, exclusive of
choles of Iaw principles. Nassau County, Now York shall be the sole venus for
sy sction or arbitretion brought pursuant to this sgreoment
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v..  Comterparts. This Agreement may be exccuted in one or mote
counterpasts, cach of which shall be deemed sn origing, but all of which,
together, shall be deemed to constitute one and the sams Agreement;

vil.  Sovarability. Any temm or provision of this Agreement that is invalid or
menforcesble in any situation in any jwisdistion shall not affect the validity or
enforceabllity of the vemaining terms and provisions heseof or the wulidity or
enforceaility of the offending lesm or provision in any olher situstion or ‘my
other jurlsdiction il such invalidity or unenforceability does not deshoy the basis
of the burgain between Buyer and Saller;

vili. Expenses. Bxcepi as provided herein, each of Buyer and Selior will bear
Mmm»ﬂmﬁ:ﬂuﬂum fees and oxpenses) incurred in
cosmection with this Agreement snd ths transactions cantemplaled 3

.  Construction. The partics have participaied jointly in the nagotistion snd
drafiing of this Agreement, and in the event an ambiguity or question of inteot or
intespretation arises, this Agresment shall bo construcd as if drafted jointly by the
Buyer and Seller, and no prasumpiion or burden of proof shall ariss favosing or
disfevoring any party by virtue of the authorship of any of the provisions of this
Agreement;

x  Rxcsptions. The word “including” shall mean “including without
limiiation”, and nothing in any schedule or exhibit attached herote shall be
Mdmmdmmmpﬁmmlwuﬂmwwmym
hersin, unless such schedule or exhibit identifies the excoption with particularity
and deseribes the relevant fucts in detail;

xi.  Incorporstion of Exbibits. The exhibits and any other docusnenis

annexed [0 this Agreement are incorporated herein by reference and mede a pant

xil, WALIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO
KNOWINGLY, VOLUNTARILY, AND INTENTIONALLY WAIVES ANY
RIGETS IT MAY HAVE TO A TRIAL BY JURY IN RESPECT TO ANY
LITIGATION BASED HEREON OR ARISING OUT OF, UNDER OR IN
CONNECTION WITH TRIS AGREEMENT OR ANY EXHIBIT OR
OTHER DOCUMENT ANNEXED HERETO, OR ANY COURSE OF
CONDUCT, COURSE OF DEALING OR STATEMENTS (WHETHER
VERBAL OR WRITTEN) RELATING TO THE FOREGOING, AND THIS
PROVISION IS A MATERIAL INDUCEMENT FOR THE PARTIES
HERETO TO ENTER INTO THIS AGREEMENT;

«ii. Termiuation of Covetiants, Representations, and Warranties. The
covanaals, md wamrantes made by Seller and/or Buyer in
Antioles 6 and 7, shall tarrninate as of the Closing, and Buyer shall have no right
to saek indemnification based on a breach of a representation sad/or warsaty

)
m-mm-lm&lmmmﬂ_mu \ Gusranty
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made by Scller herein or in any other document entered inlo by Seller in
conneciion herewith; and

xiv. No Impedhmmt fo Liquidatien. Nothing herein shall be deemed or
construed 0 as 10 limis, restrict or impose any impediment 10 Seller’s right to
tiquidate, dissolve, and wind wp its affairs and to ccass all business sctivitios and
operations at such time es Seller may determine following the Closing.
IN WITNESS WHEREOF, the parties have exbouted this Agreement as of the day and
year first written above. . :
SELLER:
Dsted: Bobemis, Now York
March __, 2007 Summit Technologies LLC

B Lewis B. Helfvieln, Managing Member

BUYER:
Dated: , New York
March__, 2007 Ul Supplies, Inc.
By:
Nestor Saporill, President

18000170
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EXEIBIT G
GUARANTEE of UNINET IMAGING, INC.

GUARANTER, dated as of March 30, 2007, by UniNet Imaging, Inc., a California corporation
having an office at 1112¢Washington Bovlevard, Culver City, Cal. 50232 (“Guaratior™), 1o
Summit Technologies LLC, a New Yosk limited lisbility company, having an address at 10
Meadowgate East, St. James, New York 1780 ("Summit”). )

WITNESSETH:

WHERRAS, concrently herewith, Summit is sclling certain business assets to Ul
Wh&ﬁﬂ‘),hvhgnaddmn”ﬁwﬂhbﬂw.&huuh.kw?wku?lﬁ.
wwmmmmormwnmmso.zmmw;
as seller, and UT, as buyer (the “Agreement™), and

WHEREAS, the ale of assets by Summit to U] under ths Agreement is being closed
concurvently herewiih; and

WREREAS, a portion of the purchass price under the Agreement is being pald by UT's
m.mmhm»&mit'lmm.uwmﬁaMm(ﬂa
“Noie™) payabls to Summil, in the umotmt of $200,800; snd

WHERRAS, in consideration of Sununit's sale of assets to Ul, Ul has agreed to perform
certain other obligations provided for in the Agreemeni, and has delivered, concurrently
herewlth, to Summit's stiomey, as escrow agent, an affidavit of confession of judgment (tho
“Judgmens™), in the smount of $100,000, as collateral security for Ul's obligations under the
Nots; and . '

WHEREAS, in order 1o Induce Summit 10 eater into and perform the Agreement,
Guarantor has sgresd mﬂwﬁkﬂm&ydpﬁmdﬂuubﬁmﬁmoﬂnw«h
Agroement, the Nots, and the Judgment;

Nowmmonn.mumsamﬁmrmuonm.mdmmmm
consideration, the receipt and sufficiency of which hereby are acknowledged, Guasanior agsess
.MW .

1. Guansior does hereby unconditionally guaranty to Summil the due snd
pumetual payment oft () all principa) and interest evidenced by ths Agreement, all extensions,
renswals o refinancings theroof, whenever due and payabls, all expenses of collection of the

amounts dwe under the Agresment; and of enforcement of the sams and of this Guaranty,
including ressonabls atiemeys’ fees (cach, an “Obligation”, and collectively the “Obligations™).

21
CAOOCUMESTAENMAZ=1\LOCAL S~ \TompPpmmvishSmmil_Mig Notioe_03-37-07.400 | Guasesly
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2 Wlow,hhuvwhhmﬂmhghﬁﬂﬁlewmﬁmm
mammmm.mumwwmmwmwmwmm
pay any of the Obligations, snd/or upon the occurvence of an *“Event of Defauli”, as dofined in
ths Agresment, without ay prior action or proceeding against Ul. The Guarantor bereby
mwnﬂﬂvumdunrdpbnwh;mﬁmmmmuwdw
tha lisbility of the Guarantor heveunder: (») eny change in the teyms of any agreement bstween
U and Summit; and (b) ths acceptance, alicration, velease or substitution by Summit of any
seourity fot the Obligations, whsther provided by the Guarantor o any other person.

3. Guarantor hereby expressly walves the following: (a) sccepiance and notics of
acceplanos of this Guaranty by Summit; (b) notice of extension of time of the paymeat of, or
renewal o alioration of the lerms and conditions of, any Obligations; (c) notice of any demand
!hrpm(d)mﬂuotdmurmpuymm!nwmomm (0) alll other notives to
thmoMuhmhmﬁmwwwm
Obligations of U hereby guarantied; and (D) trial by jury and the sight thereto in any action or

duwkhdunmdﬂum,mhwhymoﬁurﬂuhghmwh.thb
Guaranty or the Obligations.

4. Guarantor has nol and will not set up or claim any defense, counterclaim, set-
oﬂwn&uoﬂcﬁmﬁmﬂuﬂbmmﬂ.ﬂmwmuﬁh;nhw,ineqﬂly.orom
uwwdmdwddmﬂmwbﬂnﬂimmm&mmdbymohﬁlem.
Mmﬁhdmubymmdwmdumsmmmmudmﬂ-ﬂu
mﬁiu.udhhwum»mofmehmedhﬁuhdmd in exclusien of sny other
remodies svaliable to Summit.

5. mmmwmmwmwmm

: Mwmddwamdmthy.mdMMwmmww
mrpu-l‘umnuenhisoumﬁllvlohumylwwngnlmon.wmu&urma
mmwwmw.mmumnmmwmmmmmaum
-mm.nywmmmmmmmommmwwm
Guarenior may be bound, or will result in the creation or imposition of any licn, chim or
encumbrancs upon any property of Guarantor.

couree of desling belween and Summi! in exercising any rights o remedies hereander
Mwuawwwmmmdmm:im or remedies hersuader.

7. msommumwmmmmmmw.m
substantive laws of the State of New York, exclusive of choics of law principles. No invalidity,

M.Whyﬂm»rmouipﬂmﬂlmw«hucmmm
m@muyomhom.mwummmm.imummma
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deouiwmmmmmwmmymmmmhmfm md
effoct mud shall be binding in uwduuwiﬂ:iummnﬂmmdtsm execalons,
administrators, successors and assigns of Guarantor. '

. t 8 mam'mummmmwwemﬁmmmm
mmmMnﬂm&mnﬂnﬁm .

mmmwmmr.mmwhsﬁmwmmmuwmfm
date first above written,

Tn the presencs oft
UniNet Imagiog, Inc.

23
CADOCUME-ARIVAZ- 1L OCAL B~ 1TesrgXPopeistSummal_Mig Noten 833787 2081 Guarsnty
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DELARATION OF JEFFREY R. ALBREGTS, ESQ.

Jeffrcy R. Albregts, under penalty of perjury, hereby declares as follows:

1. I am an attorney duly authorized to practice Jaw in Nevada and, in that
capacity, represent the plaintiffs in the above captioned case, have personal knowledge of
the facts set forth herein, except as otherwise indicated, am competent to so testify, and
make this declaration in support of Plaintiffs’ Motion For Good Faith Settlement.

2. In early 2009, on behalf of the Plaintiffs, setilement negotiations were
initiated with Defendants Lewis Helfstein, Madalyn Helfstein, Summit Laser Products,
Inc. and Summit Technologies, LLC (collectively the “Summit Defendants™).

3. These settlement negotiations continued for approximately 10 months,
during which time, the strengths and weaknesses of our case were thoroughly considered.

4. Over the course of those 10 months, before reaching a settlement of
$60,000.00, multiple rounds of offers and counter-offers were made between these
parties.

5. During settlement negotiations, there was no discussion of how any
settlement would affect the Ul Supplies, Uninet Imaging, Inc. or Nestor Saporiti
(collectively the “Uninet Defendants™) Uninet Defendants. In other words, there was no
collusion, fraud, or tortious conduct aimed to injure the interests of the Uninet
Defendants.

/1
1

/1

07650-03/562766
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6. Pursuant o NRS §53.045, under penalty of perjury I state that the

foregoing is true and correct,

Dated this { g} day of February, 2010.

07630-03/562766
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{ ®  onrcin. @
. I | vDSM
JEFFREY R. ALBREGTS, ESQ. (NBN 0066)
. 2 || BRIAN G. ANDERSON, ESQ. (NBN 10500} FILED
SANTORO, DRIGGS, WALCH,
3 | XEARNEY, HOLLREY & THOMPSON NOV 2 3 2009
. f,gsq \S’oulh Fourth dglregel, Third Floor '
egas, Nevada 89101 .
Telephonc: (702) 791-0308/ Fax: (702) 791-1912 c%'ﬂéé&,m
5 | Auorneys for Plaintiffs
6 “osAsgons
, DISTRICT COURT
: CLARK COUNTY, NEVADA !” .
IRA AND EDYTHE SEAVER FAMILY o
9 || TRUST; IRA SEAVER; and CIRCLE
CONSULTING CORPORATION, Case No.: AS587003
10 Dept. No.: XI
Plaintiffs,
1 v,
12 | LEWIS HELFSTEIN, MADALYN NOTICE OF VOLUNTARY DISMISS
HELFSTEIN, SUMMIT LASER PRODUCTS, | OF 5
INC., SUMMIT TECHNOLOGIES LLC, Ul ADALY l, SUMMI
SUPPLIES, UNINET IMAGING, INC., LASER PR \

o
NESTOR SAPORITI and DOES 1 through 20, | TECHNOLOGIES

14
and ROE entitics 21 through 40, inclusive,
15
Defendants.
16
A

SANTORO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON
w

—
o

..»"" 8 YOU, AND EACH OF YOU, will pleasc notice thiat pursuant 1o NRCP 41(a)(1)ii), no
5 19 answer or motion for summary judgment having becen liled hercin by Defendants Lewis
Va 2 Helfstein, Madalyn Helfstein, Summit Laser Products, Inc. and Summit Technologies, LLC (the

2 “Summit Defendants™); Plaintiffs, fra and Edythe Seaver Family Trust, ira Seaver and Circle

Consuhing, hereby voluntarily dismiss this action as against the Summit Defendunts only.

22
2 Dated this %}dny of November, 2009.
' SANTORU S, WALCH,

26 JEFFREY K

A.1ESQ. (NBN 0066)
BRIANG. A 230Q. (NBN 10500)
27 400 South F ird Floor
Las Vegas, Nevada 8910t
28 Attorneys for Plaintiffs
07650-03/5 29868, do:
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CERTIFICATE OF MAILING
1 HEREBY CERTIFY that on the 23" day of November, 2009, and pursuant to NRCP

ey

3(b), [ deposited for mailing in the U.S. Mail a true and correet copy of the foregoing NOTICE

OF VOLUNTARY DISMISSAL OF DEFENDANTS LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS, INC. AND SUMMIT TECHNOLOGIES,
LLC ONLY, postage prepaid and addresscd to:

i Lewis Helfstein

| Madalyn Helfstein

| 10 Mcadowgate East

St. James, NY 11780
Defendants

(' -T - - RS B - N Y Y - " I %

Gary E. Schnilzer, Esq.
| Michael B. Lee, Esq.
KRAVITZ, SCHNITZER, SLOANE &
| JOHNSON, CHTD.
| 8985 South Eastern Avenue, Suite No. 200
| Las Vegas, Nevada 89123
| (702) 362-2203

| Attorneys for Defendants Ui Supplies,
Uninet Imaging and Nestor Saporiti

| Robert M. Freedman, Esq.
THARPE & HOWELL
15250 Ventura Boulevard
| Ninth Floor
Sherman QOaks, CA 91403
| Co-Counsel for Plaintiffs

KEARNEY, HOLLEY & THOMPSON

£
{
3
8
)
E
0
%
&

DWW

S

ST

An employce of Santoro, Driggs
Kearney, Holley & Thompson

07650-03/529868.doc




IN THE SUPREME COURT OF THE STATE OF NEVADA

No.
Electronically Filed

Apr 11 2014 03:38 p.m.
LEWIS HELFSTEIN; MADALYN HELFSTEIN; SUMMIT LASHRERROKULIR®leman
INC; AND SUMMIT TECHNOLOGIES, LLC. Clerk of Supreme Court

Petitioners,
Vs,
EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, IN AND
FOR THE COUNTY OF CLARK
Respondent

and,

IRA AND EDYTHE SEAVER FAMILY TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION.

Real Parties in Interest.

Eighth Judicial District Court, Clark County, Nevada
The Honorable Elizabeth Gonzalez, District Judge
The honorable Elissa Cadish, District Judge

District Court Case No. A-09-587003

PETITIONERS APPENDIX VOLUME I

J. Michael Oakes, Esq.
Nevada Bar No. 1999
FOLEY & OAKES, PC
850 East Bonneville Avenue
Las Vegas, Nevada 89101
Tel.: (702) 384-2070
Fax: (702) 384-2128
mike@foleyoakes.com
Attorneys for Petitioners

Docket 65409 Document 2014-11797



INDEX TO PETITIONER’S APPENDIX

SUPREME COURT NO.

Affidavit of Lewis Helfstein Volume | Pages 164 — 169

Certificate of Mailing on Plaintiff’s Motion Volume Il Pages 412 — 441
to Set Aside Rescinded Helfstein Settlement
Agreement and Proceed on Claims Against
Them

Certificate of Mailing on Plaintiff’s Motion Volume Il Pages 442 - 471
to Set Aside Rescinded Helfstein Settlement
Agreement and Proceed on Claims Against

Them

Complaint Volume | Pages 1 - 16
Court Minutes, August 20, 2010 Volume I Page 346
Cross-Defendants, Lewis Helfstein, Madalyn Volume | Page 123 — 160

Helfstein, Summit Laser Products, Inc., and
Summit Technologies, LLC’s Motion for
Stay or Dismissal, and to compel Arbitration

Cross-Defendants, Lewis Helfstein, Madalyn Volume | Pages 225 — 233
Helfstein, Summit Laser Products Inc., and
Summit Technologies, LLC’s Reply Brief on
Motion for Stay or Dismissal, and to Compel
Arbitration

Cross-Defendants, Lewis Helfstein, Madalyn Volume Il Pages 338 — 345
Helfstein, Summit Laser Products, Inc., and
Summit Technologies, LLC’s Reply Brief to
Ul Supplies, Uninet Imaging and Nestor
Saporiti’s Opposition to Motion for Stay of
Crossclaim Pending Appeal

Defendants Motion for Disqualification of Volume 111 Pages 651 — 759
Judge

Defendants Ul Supplies, Uninet imaging and Volume | Pages 40 - 73




INDEX TO PETITIONER’S APPENDIX

SUPREME COURT NO.

Nestor Saporiti’s First Amended Answer to
Complaint, Counterclaim, and CrossClaim

Defendants Ul Supplies, Uninet Imaging and Volume | Pages 17 — 37
Nestor Saporiti’s Answer to Counterclaim
and Complaint

Defendants Ul Supplies, Uninet Imaging and Volume | Pages 170 - 224
Nestor Saporiti’s Opposition to Cross
Defendants’, Lewis Helfstein, Madalyn
Helfstein, Summit Laser Technologies,
LLC’s Motion for Stay or Dismissal, and to
Compel Arbitration, and Alternatively,
Counter-Motion to Stay Proceedings Pending
Arbitration; Motion to Dismiss Pursuant to
Nevada Rule of Civil Procedure 19

Defendants Ul Supplies, Uninet Imaging and Volume Il Pages 259 - 327
Nestor Saporiti’s Opposition to Cross
Defendants’, Lewis Helfstein, Madalyn
Helfstein, Summit Laser Technologies,
LLC’s Motion to Stay Crossclaim Pending
Appeal; Counter-Motion to Dismiss if Stay is

Granted

Docket from Lower Court Volume IV Pages 956 — 976
Errata to Defendant’s Motion for Volume IV Pages 760 - 868
Disqualification of Judge

Findings of Fact and Conclusion of Law Volume Il Pages 369 - 383
Lewis Helfstein, Madalyn Helfstein, Summit Volume Il Pages 253 - 258

laser Products., Inc., and Summit
Technologies, LLC’s Motion to Stay
Crossclaim Pending Appeal

Lewis Helfstein, Madalyn Helfstein, Summit Volume IV Pages 895 - 908




INDEX TO PETITIONER’S APPENDIX

SUPREME COURT NO.

Laser Products, inc., and Summit
Technologies, LLC’s Reply for its Motion for
Disqualification of Judge

Motion to Dismiss Volume IV Pages 933 - 939
Notice of Appeal Volume Il Pages 250 - 252
Notice of Entry of Order Denying Order to Volume | Pages 245 - 249
Stay or Dismiss

Notice of Entry of Order Denying Volume IV Pages 912 - 916
Defendant’s Motion for Disqualification of

Judge

Notice of Entry of Order For Evidentiary Volume IV Pages 917 - 921
Hearing on Plaintiff’s Motion to Set Aside

Rescinded Helfstein Settlement Agreement

and Proceed on Claims Against Them

Notice of Entry of Stipulation and Order for Volume IV Pages 925 - 929
Blocked Account

Notice of Entry of Order Compelling Volume Il Pages 362 - 366
Arbitration and Dismissing Crossclaim

Notice of Entry of Order Granting Motion for Volume Il Pages 347 — 351
Stay

Notice of Filing Declaration of Elizabeth G. Volume IV Pages 869 - 889
Gonzalez in Response to Defendants Motion

for Disqualification of Judge

Notice of Non-Opposition to Cross Volume | Pages 161 - 163

Defendants, Lewis Helfstein, Madalyn
Helfstein, Summit Laser Products, Inc., and
Summit Technologies, LLC’s Motion for
Stay or Dismissal, and to Compel Arbitration




INDEX TO PETITIONER’S APPENDIX

SUPREME COURT NO.

Notice of Voluntary Dismissal of Defendants
Lewis Helfstein, Madalyn Helfstein, Summit
Laser Products, Inc., and Summit
Technologies, LLC Only

Volume |

Pages 38 — 39

Opposition to Plaintiffs’ Motion to Set Aside
Rescinded Helfstein Settlement Agreement
and Proceed on Claims Against Them

Volume Il

Pages 472 - 518

Order Denying Defendant’s Motion for
Disqualification of Judge

Volume IV

Pages 909 - 911

Order Granting Plaintiffs’ Motion to Dismiss
the Uninet Defendants Only

Volume IV

Pages 930 - 932

Plaintiffs Motion for Good Faith Settlement

Volume |

Pages 74 - 122

Plaintiff’s Motion to Set Aside Rescinded
Helfstein Settlement Agreement and Proceed
on Claims Against Them

Volume Il

Pages 384 - 411

Plaintiff’s Notice of Rescission of Helstein
Settlement

Volume Il

Pages 352 - 361

Plaintiffs” Opposition to Defendants Ul
Supplies, Uninet Imaging and Nestor
Saporiti’s Countermotion to Dismiss if Stay
Is Granted

Volume Il

Pages 328 - 337

Plaintiffs” Opposition to (Helfstein)
Defendants’ Motion for Disqualification of
Judge

Volume IV

Pages 890 - 894

Plaintiffs’ Opposition to (Helfstein
Defendants’) Motion to Dismiss

Volume IV

Pages 940 - 944

Plaintiffs’ Reply in Support of Motion to Set
Aside Rescinded Helfstein Settlement
Agreement and Proceed on Claims Against
Them

Volume 111

Pages 529 - 625




INDEX TO PETITIONER’S APPENDIX

SUPREME COURT NO.

Reply to Plaintiff’s Opposition to Volume IV Pages 945 - 955
Defendant’s Motion to Dismiss

Stipulation and Order for Blocked Account Volume IV Pages 922 - 924
Supplemental Declaration of IRA Seaver in Volume IlI Pages 519 - 528

Support of Plaintiffs’ Motion to Set Aside
Rescinded Helfstein Settlement Agreement
and Proceed on Claims Against Them

Remittitur Volume Il Pages 367 - 368
Transcript of Proceedings, Hearing May 20, Volume | Pages 234 - 244
2010

Transcript of Proceedings, April 25, 2013 Volume IlI Pages 626 - 650

Transcript of Proceedings April 1, 2014 Volume IV Pages 977 — 991




COMP ’ . -

BYRON L. AMES, E5Q. O ETTED
Nevada Bar No.: 7581 T
VINCENT 1. KOSTIW, ESQ. ,
Nevada Bar No.: 8335 1 = re?
THARPE & HOWELL hr 3 45 FR03
3425 ClifT Shadows Pkwy., Suite 150 2 -
Las Vegas, Nevada 89120 - -

(702) 562-3301 -
Fax: (702) 562-3305 Lo v
bamestmiharpe-howell.com

vkosliw@tharpe-howell.com

Attorneys lor Plaintifis, [RA AND EDYTIIE SEAVER

FAMILY TRUST, IRA SEAVER, CIRCLE CONSULTING CORPORATION

DISTRICT COURT
CLARK COUNTY, NEVADA

{RA AND EDYTHE SEAVER FAMILY ) .-
TRUST, IRA SEAVER, CIRCLE ) A5 8706 C3
- CONSULTING CORPORATION. ) Case No.:
. ) l
Plaintifis } Deparument: \ } l
. )
v. ) _
)
LEWIS HELFSTEIN, MADALYN ) ARBITRATION EXEMPTION CLAIMED:
BELFSTEIN, SUMMIT LASER ) ACTION FOR DECLARATORY RELIEF,
PRODUCTS, INC., SUMMIT ) AND PROBABLE JURY VALUE IN
TECHNOLOGIES LLC, Ul SUPPLIES, ) EXCIZSS OF $30.000.00.
UNINET IMAGING, INC.. NESTOR )
SAPORITI and DOES 1 1hrough 20, and )
ROE entities 21 through 40, inclusive. )
)
Defendants. 3
}

COMPLAINT

COME NOW Plaintifis, IRA AND EDYTHE SEAVER FAMILY TRUST, IRA SEAVER,
CIRCLE CONSULTING CORPORATION (“Plaintiffs”) by and through the Jaw firm of THARPE
& HOWELL, and hereby sue the Defendants for damages arising out of a serics of commercial
transactions arising oul of the transfer of propery and other rights to Summit Technologizs LLC. and

i thetr subsequent trans’er of property and other rights 10 Ul Supplies and Unincl Imaging, Inc.

- - - -pAbDO0OT -




THARPE & HOWELL
Suite 150
Las Vegus, Nevada 89129

3425 Cliff Shadows Patkway

Parties:

1. Ira and Edythe Seever Family. Trust (“Seaver Trust”™), is organized pursuant o the

4 laws of Nevada (“Seaver Trust™). Ira Seaver (“Ira Seaver”) is a resident of the State of Nevada.

5 | Circle Consulting Corporation (“Circle Consulting™) is a Nevada Corporation whose principal place
b ‘ of business is Clark County, Nevada,

7 ‘ Defendants: |

8} 2, Defendant Lewis Helfstein (“Lewis Helfstein™) is aresident of New York. Defendant
9 § Madalyn Helfstein (“Madalyn Helfstein™) is & resident of New York . Defendant Summit Laser
| Products Inc. (“Summit Laser™) is a New York Corporation. Defendant Summit Technologies, LLC.

| (“Sunmit) is  New York Limited Lisbility Company. Defendant Ul Supplies (“UT") is a New

11

3. _ That the true names, identities or capacities, whether individual, corporate, associate,
| or otherwise of the defendants, DOES 1 through 20, and ROE entities 21 through 40, are unknown
| to the Plaintiffs, who thercfore sues said Defendants by such fictitious names. Plaintiffs are
{ informed and do believe, and theseupon slleges, that each of the Defendants designated herein as
4 DOE is responsible in some marmer for the events and happenings herein referred to. That Plaintiffs
will ask leave of this ‘Court to amend this Complaint to insert the true names and capacities of said
| Defendants DOES 1 throngh 20, and ROE entities 21 through 40, when same have been ascertained
by Plaintiffs, together with appropriate charging allegations, 1o join- in this action.
(zeneral Definitions;
4, Plaintiffs Ira Seaver and Circle Consulting are collectively referred to as the “Circle

PA000002




Suite 150
Las Vecgus, Nevada 89129

THARPE & HOWELL

3425 Cliff Sbadows Packway

IR

O M 1 N U o L R e

=)

11
12
13
14

15
16
17
i8
19
20
21
22
23
24
25
26
27
28

collectively refemred to as the “Plainti’ﬂ's.”
Agreements:
5. Onor al':;out August 12, 2004, the Helfstein Defendants entered into an agreement with
I Ira Seaver to form Summit with the Helfsiein defendants maintaining management and control of
Summit but obtaining the approval from Ira Seaver for decisions concerning the capital stracture of
Summit. In addition;, Ira Seaver and/or the Seaver Trust was 1o receive $6,700 per month in

distributions from Suramit subject o a $55,000 pre-tax profit; that Summit would enter into a

Consulting Agreement with Ira Seaver for an annual fee of $1 20,000.pﬂid bi-monthly, with annual
$5,000 increases. Summit Formation Agreement - Exhibit “1.”

6. On or about September 1, 2004 the Helfstein Defendants entered into an Operating
Agreement with, among others, the Seaver Trust for the operation of Summitasa Neﬁr York Limited
Liability Company. -Summit Operating Agreement — Exhibit “2.” The Opcrating Agresment
provides for Summit’s maintaining records' and providing an accounting, including providing
{ quarterly reports to its members. The Operating Agreement pmv:des for obtaining 75% of its
members’ consent for changes in its capital structure. The Operating Agreement provides for
I distribution of profits and net cash flow —65% to Summit Laser and 35% to The Seaver Trust. The
Operating Agreement provides for consulting services and fees paid to Circle Consulting and Ira
Seaver of $120,000 per year with $5,000 annual increases and health insurance. The Operating
Agreement 'provides for the Helfstein defendants’ management and control of Summit.

7. On or about September 1, 2004, a Consulting, Non-Competition and Confidentiality
Agreement was cntered into by Lewis Helfstein on behalf of Summit, and Ira Seaver, individually
1 and as President of Circle Consulting. The consulting agreement included, among other things,

r payroent of $125,000 per year paid monthly, with annual $5,000 increases; reimbursement of
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Suite 150
Las Vegas, Nevada 89129

THARPE & HOWELL
3425 ClLiff Shadows Patkway
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14
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w expenses, and; payments based on saie of laser printer chips. In exchange, Ira Seaver was lo
exclusively perform services at the request of Summit, and lra Seaver was to comply with
enumeraied non-compete, non disclosure, and confidentiality obligations. Circle Consulting
l Agreement — Exhibit “3." | |
8. On orabout March 27, 2007, an A greement was entered into by the Helfstein Defendants
‘on behalf of Summit, end Saporiti on behalf of Ul and Uninet. Under the Agreement, the Uninet
h Defendants aoqﬁred certain assets and contract benefits, including rights and obligations to the
Circle Consulting Agreement. Summit Asset Sale Agreement (unsigned copy) — Exhibit “4.”
General Allegations:

0. The allegations in this complaint are based on the information and belief of the Plaintiffs.

Plaintiffs reserve their rights to amend the complaint as additional information is obtained through
investigation and discovery.

i0.  The Helfstein Defendants, Summit Laser, and Summit were acting on behalf of, and as
agents of each other; they acted in the course and scope of authority granted to the others and, that
such actions were ratified by each of them such that each should be bound by the actions of the
others.

11, The Helfstein Defendants operated, managed and controlled Summit as their alter ego,
n by among other things, co-mingling of funds, facilities, equipment and other assets of Summit,

creating and operating Summit asa mere shell, a disregard for corporate record-keeping, accounting

and other formalities, such that there is a unity of interest and ownership between Sunlunit and the
Helfstein Defendants ﬂ'gnl the separate personalities do not really exist and an inequitable result will

accur if the acts in question are treated as those of Summit alone,

12.  The Uninet Defendants were acting on behalf of, and as agents of cach other; they acted
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in the course and scope of authority granted to the others and, that such actions were ratified by each
of them such that each should be bound by the actions of the others.

13.  Saporiti operated, managed and controlled Uninet and UI as his alter ego, and that
Uninet operated, maméad and controlled Ul as its alter ego, by among olh& things, co-mingling of
funds, facilities, equ_ipmcnt and other assets of Ul and Uninet, that UI and Uninet were mere shells,
that there was a dlsregnrd for corporate record-keeping, accounting and other formalities such that
there is a unity of interest and ownership between Ul, Uninet and Saporiti such that the separate
personalities do not really exist and an inequitable result will occur if the acts in question are treated
as those of UI and/or Uninet alone. |

Specific Allegatio

14.  Inorabout 2004 the Helfstein Defendants induced the Plaintiffs to enter into a series of
contracts, including those set forth in this complaint, that effectively led to the Plaintiffs transferring
ull of their interests in and o National Data Center Inc., and Lasarstar Dlsm'buuun Company Inc. to
the Helfstein Defendants for the purpose of starting 8 new company, Summit Technologies, LLC.
Summit was to be managed by the Helfstein Defendants. In exchange for entering mto the
aforementioned agreements, the Plaintiffs were to receive from Summit scheduled cash distributions,
payments for consulting, and payments for the sale of computer chips. In addition, it was agreed that
the Helfstein Defendants would not relinquish control of the company without the approval of the
Plaintiffs’ or the re-purchase of the Plaintiffs interest.

15.  The Helfstein Defendants, whije in control of Summit, operated it in a careless and
negligent manner, and in a manner intended to benefit the Helfstein Defendants personally. This
included their manjpulating the activities of the company, as well its books and records. The

Helfstein Dcf&ndanis and defendant Summit failed and refused to pay, or cause Summit to pay, the
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Plaintiffs any of the scheduied cash distibutions or payment for sales of computc-r chips. In

addition, The Helfstein Defendants and defendant Summit failed and refused to pay, or cause

Suromit to pay Circle Consulting pursuant 10 the terms of the Circle Consulting Agreement.

16.  The Helfttein Defendants, without oblaining approval from the Plaintiffs, entered into
the Sumnmit Asset Sale Apreement wherein The Helfstein Defendants would sell, transfer and assign
n certain assets of Summit to the Uninet Defendants, includingrUniliet's assumption of certain
contractual rights and obligations of Summit. In exchange, Uninet provided a cash paymeﬁt and
-other consideration to Summit, and, entered into an agreement with Lew Helfstein whereby the
Uninet Defendants would pey Lewis Helfstein as a consultant. -

17.  As part of the Summit Asset Sale Agreement, the Uninst Defendants, as successor in

interest to Summit, assumed certain contractual rights and obligations of Summit, including the

consulting agreemens between Circle Consulting and Summit. The Uninet Defendants took actions
and made representztions to Ira Seaver and the trade that they obtained the rights 10 the Circle
Consulting Agreement, and that Circle Consulting and Ira Scaver were bound by it. In reliance on
the actions, representations and requests of the Uninet Defendants, Circle Consulting and Ira Seaver
compfied with their obligations under the Circle Consulting Agreement. Circle sent invoices and
statements for work performed to the Uninet Defendants, who did not object, but simply failed to
respond. '

18.  The Plaintiffs have fully performed and satisfied all of their obligations under the
agreements entered into with the Defendants, including the Summit Formation Agreement, the
Summit Opﬁting Agreement and the Circle Consulting Agreement. However, the Defendants, and
cach of them, have breached the aforementioned agreements.

19.  The Plaintiffs have suffered damages that include, among other things, their failure o
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14
15
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18
19
20
21

1 H receive distribution payments pursuant to the Summit Formation Agresment and Summit Operating
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Agreement, and failure to receive payments for consulting services or payment for sales of computer

chips from either Surmmit or the Uninet Defendants.

2
3
4
5
6
7
8
9

20.  The Helfstein Defendants breached the Summit Formation Agreement by failing, among
other things, to pay, or to have Summit pay, Ira Sedver $10,000 per month for any assets that
exceeded liabilitics; failing to pay or have Surmnmit pay Ira Seaver $6,700 per month in distributions
from Summit subject to a $55,000 pre-tax profit and, failing to pay or bave Summit pay Circle
Consulting the annusl fee of $120,000 with annual $5,000 increases.

2l.  The Helfstein Defendants and Summit breached the Summit Operating A greement by

among other things, self dealing with respect to the assets and operations of Summit; failing to

1o provide guarterly reports to its members; failing to obtain the consent of 75% of its members for
the asset sale to the Uninct Defendants; failing to distribute money as provided for under the
agreement, failing to pay the Circle Consultants $120,000 per year with $5,000 annual increases,
failing to pay for computer chips that were sold, and failing t provide health insurance.

22.  The Uninet Defendants, breached the Circle Consulting Agreement by, among other
things, failing to pay the Circle Consuitants $125,000 per year paid monthly, with annual $5,000
increases; reimbursement of expenses; and payments based on sale of laser printer chips.

23.  Plaintiffs are informed and believe, and herein allege that all relevant times the
Defendants, and each of them, acted with malice against PlaintifF's that justifies the imposition of-'
punitive dernages. This includes, but is not limited to, their acting with the intent 1o barm the
lenut'fs by, among other things, secretly and purposely depriving Plaintiffs of contract benefits in

complete disregard for their contractual and other legal obligations to the Plaintiffs, as well as
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intentionally epriﬁng the Plaintiffs property, assets, relationship and name for their own benefit,

FIRST CAUSE OF ACTION
r BREACH OF CIRCLE CONSULTING CONTRACT

(By Plaintiffs Circle Consulting and Ira Seaver against All Defendants)

24.  Plaintiffs reincorporate paragraphs 1 through 23 as herein alleged.

25.  Plaintiffs Circle Consulting and Ira Seaver entered into the Circle Consulting
Agreement with the Helfstein Defendants and Summit.  The Uninet Defendants, as successors in
interest to Summit, assumed the rights and obligations to the Circle Consulting agreement.

h 26.  Plaintiffs have performed all conditions, covenants and promises required on their
part to be performed in accordance with the terms and cénditions of the Circle Consulting
Agreement and/or any non-performance is excused. This includes, but is not limited to,
satisfying all terms anc conditions of the Circle Consniting Agreement with respect to all of the
ﬂ Defendants.

27.  The Helfstzin Defendants and Summit, as well as their successors in interest the

Uninet Defendants, breached the agreement by feiling to make payments as provided for under

the agrecment. As & result of Defendants’ breach, Plaintiffs have been damaged in an amount in
excess of $10,000.00.
SECOND CAUSE OF ACTION
BREACH OF SUMMIT TECHNOLOGIES FORMATION AGREEMENT
(By Plaintiff Tra Seaver and the Seaver Trust and against Defendants Lewis Helfstein and

Madalyn Helfstein)

28.  Plaintiffs reincorporate paragraphs | through 27 as herein alleged.
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29.  lm Scaver, on behalf of himself and the Seaver Trust entered into the Summit
Formation Agreement with the Helfstein Defendants. Ira Seaver and the Seaver Tnist performed
all conditions, covenants and promises required on their part to be performed in accordance with
the terms and conditions of the Summit Formation Agreement and/or any non-performance is
excused. | '

30.  The Helfstein Defendants breached the agreement by amongst other things, failing to
seek authorization frorn Summit's members for the Summit asset sale 1o Uninet, failing (o make
payments and/or causing Summit to make payments as provided for under the Summit Formation
Agreement. As a result of Defendants’ breach, Plaintiffs have been damaged in an amount in
excess of $10,000.00.

THIRD CAUSE OF ACTICN

(By all Plaintiffs and against the Helfstein Defendants and Summit )

31.  Plaimiffs reincorporate paragraphs 1 through 30 as herein alieged.

32.  The Plaimifis entered into the Summit Operating Agreement with the Helfstein
Defendants and Summit. The Plaintiffs have performed all conditions, covenants and promises
required on their part to be performed in accordance with the terms and conditions of the Summit
Opcrating Agreement and/or any non-performance is excused.

33.  The Helfstein Defendants and Summit breached the agreement by failing to perform
under the agreement, including, but not limited to the making of payments to the Plaintiffs s
provided for under the agreement. In addition, neither Summit nor the Helfstein Defmdants
obtained authorization from Ira Scaver for changes to the capital structure of Summit. As a resuilt

of Defendants’ breach, Plaintiffs have been damaged in an amount in excess of $10,000.00.
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FOU CAUSE OF A

B OF FIDUCIARY DU
(By Plaintiffs Ira Seaver and the Seaver Trust against the Helfstein Defendants)
h 34.  Plaintiffs reincorporate paragraphs 1 through 33 as herein alleged.

35. Asa mem]:er and manager of Summit, Defendant Lew Helfstein and the Helfsiein
Defendants had a fiduciary duty toward other members of Summit, including Ira Seaver and the
Seaver Trust. This duty includes, amongst other things, a duty to manage and operate Summit in
1 the best interests of ail of its members; 1o operate the company in a professional and non-
negligent ménner; o provide full and complete and regular accountings; and to pay the
F company’s obligations to its other members pursuant to the Summit Operating Agreement.

36.  Plaintiff is informed and believes and herein aileges that amongst other things, Lew
Helfstein breached his fiduciary duties to Summit's members, inchuding Ira Seaver, by failing to

manage and operate Summit in the best interest of all of its members, including Ira Seaver; by

ﬂ:jling to operate the company in a professional and non-negligent manner; by failing to provide
full and complete and regular accountings; and by failing to pay the company’s obligations to its
other members pursuant to the Summit Operating Agreement. As a result of Lew Helfstein and
the Helfstein Defendents breach of their fiduciary obligation, Ira Seaver has been damaged in an
amount in excess of $10,000.00.

FIFTH CAUSE OF ACTION

PROMIS TOPP:
ﬂ (By Plaintiffs Circle Consulting and Ira Seaver against the Uninet Defendants)
37.  Plaintiffs reincorporaie paragraphs 1 throngh 36 a5 herein alleged.

38.  The Uninet Defendants made express and implied representations to induce Circle

10
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Consulting and Ira Seaver to believe that the Uninet Defendants has acquired rights to the
consulting agreement between Circle Consulting and Summit. This ineluded, but was not limited
10, that Ira Seaver was to make himself available to consult with the Uninet Defendants, to
refrain from competing or taking actions adverse to the Uninet Defendants® interest, and that
Circle Consulting was to comply with the non-compete and confidentiality prbvisions of the
Circle Consulting Agreement.

39.  Circle Consulting and Ira Seaver, in reliance on the express and implied
representations of the Uninet Defendants, fully complied with their obligations under the Circle
Consulting Agreement, However, the Uninet Defendants failed and refused to compensate Circle
“ Consulting and I Seaver as required under the Circle Consulting Agreement. As a result of the
above actions by the Uninet Defendants, Plaintiffs Circle Consulting and Ira Seaver have been
F damaged m an amourit in excess of $10,000.00.

SIXTH CAUSE OF ACTION
UNJUST ENRICHMENT
(By all Plaintiffs against the Uninet Defendants)

|

40.  Plaintiffs reincorporate paragraphs 1 through 39 as herein alleged,
41,  The Uninet Defendants obtained a variety of goods, services, rights and other
“ property directly and indirectly from the Plaintiffs for which the Plaintiffs were not compensated
l for, but which the Defendants-used, sold and/or otherwise exploited for their own interests. This
includes, but is not limited to the Uninet Defendants using intellectual property of the Plaintiffs,
well as capitalizing on their miationship with the Plaintiffs and their use of Plaintiffs’
property.

42.  No attempt has been made by the Uninet Defendants to compensate the Plaintiffs.

| 1 . PA000011
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1 } As a result, the Uninet Defendants have been unjustly enriched. As & result of the above actions

2 by the Uninet Defendants, Plaintiffs have been damaged in an amount in excess of $10,000.00.
| SEVENTH CAUSE OF ACTION
: ACCOUNTING
6 “ By the.Seaver Trust and Ira Seaver against Summit and the Helfstein Defendants)
7 43.  Plaintiffs rzincorporate paragraphs 1 through 42 as herein alleged. |
8 44, A fiduciary relationship existed between the Seaver Trnst and Ira Seaver, and
? H Summit and the Helfst=in Defendants, This relationship arouse cut of, among other things,
0 Defendants’ membership in, and Mgment responsibilities of Summit which required them to

45.  Summit and the Helfstein Defendants breached their fiduciary obligations by not
operating and managing Summit properly, and by failing to properly account for and report on its
| financial conditions. As a result, a full and complete accounting of its activities is required in
| order to escertain its true financial condition.
EIGHTH CAUSE OF ACTION

DEC

(By Plaintiffs against All Defendants)

12
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48.

49.
50.
51,

52.

'53.

54.
55.
56.
57.

58.
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NINTH CAUSE QF ACTION
F IMPLIED COVEN OF GOOD EATTH AND F. EALING
(By Plaintiffs against All Defendants)
Plaintiffs reincorporate paragraphs 1 through 47 herein alleged,
Thatrlhe Implied Covenant of Good Faith and Fair Dealing exists in every Nevada
contract.
That the Implied Covenant of Good Feith and Fair Dealing forbids arbitrary, unfair
acts by one party that disadvantage the other.
That ihe acts of the Defendants have been arbitrary and unfair,
That the acts of the Defendants have disadvantaged the Plaintiffs.
That the Plaintiffs are entitled to damages in excess of $10,000.00.
TENTH CAUSE OF ACTION
ALTER EGO
(By Plaintiffs against All Defendants)
Plaintiffs reincorporate paragraphs } through 53 herein alleged.
That the Helfstein Defendants and the Summit Defendant are influenced and
govemed by each other and are so iniertwined with one ancther as to be factually and
legally indistinguishable. |
That the Helfstein Defendants and the Summit Defendant have such 2 unity of
interest and ownership in one another, that they are inseparable from each other.
That undcr the circomstances, the adherence 10 a fiction of separate enfities would
sanction fraund and/or promote injustice.

That the Saporiti Defendent and the Uninetl and Ul Defendants are influenced and

13
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govemned by each other and are so intertwined with one another as to be factually and
legally indistinguishable.

59.  That the Saporiti Defendant and the Uninet and UI Defendents have such a unity of
interest and ownership in one another, that they are inseparable from each other.

60.  That under the circumstances, the adherence to a fiction of separate entities would
sanction fraud and/or promote injustice.

61.  That the Flaintiffs are entitled to damages in excess of $10,000.00.

RELIEF REQUESTED

FIRST CAUSE OF ACTION - BREACH OF CIRCLE CONSULTING AGREEMENT
L Payment of fees due under the agreement.

2. Payment of pre-judgment interest.

3. Payment of contractual attomney fees and costs.
SECOND CAUSE OF ACTION - BREACH OF SUMMIT FORMATION AGREEMENT

1. Payment of compensation due under the Summit Operating Agreement.

2. Payment for the sale of computer chips.

3. Payment under the Circle Consulting Agreement.

4, General damages.

THIRD CAUSE OF ACTION - BREACH OF THE SUMMIT TECHNOLOGIES
OPERATING AGREEMENT
1. - Payment of compensation due under the Summit Operating Agreement.
2 Payment for the sale of computer chips.

3. Payment under the Circle Consulting Agreement.

14
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.4. General demages.
5. Attomney fees and costs
FOURTH CAUSE OF ACTION - BREACH OF FIDUCIARY DUTY
1. Payment of compensation due under the Summit Operating Agreement.
2. Payment for the sale of computer chips.
3. Payment under the Circle Consulting Agreement.
4, General damages.
5. Punitive demages.
FIFTH CAUSE OF ACTION - PROMISSORY ESTOPPEL
1. Payment of fees due under the Circle Consuiting Agreement
SDXTH CAUSE OF ACTION - UNJUST ENRICHMENT
L. An Accounting.
2 Appraisal.
3. Payment o value received,
SEVENTH CAUSE OF ACTION - ACCOUNTING
1. An Accounting of the financial books and records of Summit.

EIGHTH CAUSE OF ACTION - DECLARATORY RELIEF

—at
.

A declaration of the rights and duties of Circle Consulting and Ira Seaver as well as
all of the Defendants with respect to the Circle Consulting Agreement. |

2. A declaration of the rights, duties and obligations of the Helfstein Defendants and
Surmit under the Summit Operating Agresment,
NINTH CAUSE OF ACTION - BREACH OF IMPLIED COVENANT OF GOOD FAITH AND

) FAIR DEALING
I Geneml Damages.

15
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2. Special Damages.
3. Paymenl of Attorney Fees and Costs.
TENTH CAUSE OF ACTION - ALTER EGO

1. A declaration that the entity Defendants are the Alter Ego of the individuals that

control them.

FOR ALL CAUSES OF ACTION
1. Attorney fees and costs as provided for by contract and statuﬁ:s;
2. Pre-judgment interest;

3. Any other relief the Court deems appropriate.

DATED ﬂuﬁ day of _%m& 2009

THARPE AND HO

By:

BYRONT-AMESFESO—

Nevada Bar No. 7581

VINCENT J. KOSTIW, ESQ.

Nevadz Bar No, 8535

3425 CIiff Shadows Pkwy., Suite 150

Las Veges, NV 89129

702.562.3301

Attorneys for the Plaintiffs

IRA AND EDYTHE SEAVER FAMILY TRUST
IRA SEAVER,

CIRCLE CONSULTING CORPORATION
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GARY E. SCHNITZER, ESQ. (NSB 395)
MICHAEL B. LEE, ESQ. (NSB 10122)
KRAVITZ, SCHNITZER,

SLOANE & JOHNSON, CHTD.

8985 S. Eastern Ave., Suite 200

Las Vegas, Nevada 89123

Telephone:  (702) 222-4142

- Facsimile: (702} 362-2203

Attorneys for Defendants Ul Supplies,
Uninet Imaging and Nestor Saporiti

DISTRICT COURT
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION

Plaintiff,
¥S.

LEWI1S HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER
PRODUCTS, iNC., SUMMIT
TECHNOLOGIES LLC, Ul SUPPLIES,
UNINET IMAGING, INC., NESTOR
SAPORITI and DOES 1 through 20, and
ROE entities 21 through 40, inclusive,

Defendants.

ORIGINAL

Dept. No. X1

Date of Hearing:

UI SUPPLIES, UNINET IMAGING, INC,,
NESTOR SAPORITI

Counter-Claimants
Vs,

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE

CONSULTING CORPORATION; and ROE

CORPORATIONS 101-200.

Counter-Defendants

Page 1 of 21

Case No. A587003

DEFENDANTS UI SUPPLIES,
UNINET IMAGING AND NESTOR
SAPORITT’S ANSWER AND
COUNTERCLAIM TO
COMPLAINT

Time of Hearing:

/ :
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COMES NOW, DEFENDANTS Ul SUPPLIES, UNINET IMAGING AND
NESTOR SAPORITI, (“Defendants™), by and through their attorneys, the law firm of
Kravitz, Schnitzer, Sloane & Johnson, Chtd., and hereby submit their Answer to Complaint
(“Answer”) as follows:

| 1. Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of t.he allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 1.

2. Deféndants admit that Defendant Ul Supplics is a New York Corporation;
that Defendant UniNet Imaging Inc. is a California Corporation with its principal place of
business in Los Angeles County; and that Defendant Nestor Saporiti is a resident of the
State of California, but deny the remaining allegations contained in Paragraph 2.

3. Detendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 3.

General Definitions:

4. Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 4.

1111

Iy
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1 Agreements:

2 5. Defendants siate that they do not have sufficient knowledge or information

: 1 upon which to bés_e a belief as to the truth of the allegations contained herein and upon

|| said ground deny each and every allegation contained in Paragraph 5.

6 6. Defendants state that they do not have sufficient knowledge or information

7 upon which to base a belief as to the truth of the allegations contained herein and upon

8 said ground deny each and every allegation contained in Paragraph 5.
lz 7. Defendants state that they do not have sufficient knowledge or information
1 upon which to base a belief as to the truth of the allegations contained herein and upon
12 said ground deny each and cvery allegation contained in Paragraph 7.
13 8. Defendants admit that an Agreement was entered into by the Helfstein
14 Defendants on behalf of Summit, and Saporiti on behalf of UI and Uninet, but deny the
15 remaining allegations contained in Paragraph 8.
16

General Allegations:
17 .
18 9. Defendants deny each and every allegation contained in Paragraph 9.
19 10.  Defendants state that they do not have sufficient knowledge or information
20|] upon which to base a belief as to the truth of the allegations contained herein and upon
21 said ground deny each and every allegation contained in Paragraph 10.
22 11, Defendants state that they do not have sufficient knowledge or information
z: upon which to base a belief as to the truth of the allegations contained herein and upon
95 said ground deny each and every allegation contained in Paragraph 11.
26 12.  Defendants deny each and every allegation contained in Paragraph 12.
27 13.  Defendants deny each and every allegation contained in Paragraph 13.
28
Page 3 of 21
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Specific Allegations:

14.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and vpon
said ground deny sach and every a-llegation contained in Paragraph 14.

15.  Defendants state that they do r_iot have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 15.

16.  Defendants deny each and every allegation contained in Paragraph 16.

17. Defendants deny each and every allegation contained in Paragraph 17.

18.  Defendants deny each and every allegation contained in Paragraph 18.

19.  Defendants deny each and every allegation contained in Paragraph 19.

20.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 20.

21. Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 21.

22.  Defendants deny each and every allegation contained in Paragraph 22.

23.  Deifendants deny each and every allegation contained in Paragraph 23.

FIRST CAUSE QF ACTION

BREACH OF CIRCLE CONSULTING CONTRACT
24.  Defendants reassert and reallege all of their answers contained in

Paragraphs 1 through 23 as though fully set forth herein.

Page 4 of 21
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25.  Defendants deny each and every allegation contained in Paragraph 25.
26.  Defendants deny each and every allegation contained in Paragraph 26.
27.  Defendants deny cach and every allegation contained in Paragraph 27.

SECOND CAUSE OF ACTION

BREACH OQF SUMMIT TECHNOLOGIES FORMATION AGREEMENT
28.  Defendants reassert and reallege all of their answers contained in

Paragraphs 1 through 27 as though fully set forth herein.

0 00 =¥ & U e B N

29.  Defendants state that they do not have sufficient knowledge or information

ot
4

upon which to base a belief as to the truth of the allegations contained herein and upon

[—y
[

said ground deny each and every allegation contained in Paragraph 29.

[—
N

30.  Defendants state that they do not have sufficient knowledge or information

—
W L8

upon which to basc a belief as to the truth of the allegations contained herein and upon

[—y
(=4

said ground deny each and every allegation contained in Paragraph 30.

(-
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THIRD CAUSE OF ACTION

-
i~

BREACH OF SUMMIT TECHNOLOGIES OPERATING AGREEMENT

[
»n

31.  Deiendants reassert and reallege all of their answers contained in

R
S

Paragraphs 1 through 30 as though fully set forth herein.

no
i

32.  Defendants state that they do not have sufficient knowledge or information

]
N

upon which to base a belief as to the truth of the allegations contained herein and upon

|\
27

said ground deny each and every allegation contained in Paragraph 32.

N
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33.  Defendants state that they do not have sufficient knowledge or information

ne
o

upon which to base a belief as to the truth of the allegations contained herein and upon

N N
~ <N

said ground deny each and every allegation contained in Paragraph 33.

N
e
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EQURTH CAUSE OF ACTION
BREACH OF FIDUCIARY DUTY

34.  Defendants reassert and reallege all of their answers contained in
Paragraphs 1 through 33 as though fully set forth herein.

35.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 35.

36.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 36.

FIFTH CAUSE OF ACTION
PROMISSORY ESTOPPEL

37.  Defendants reassert and reallege all of their answers contained in
Paragraphs 1 through 36 as though fully set forth herein.

38.  Defendants deny each and every allegation contained in Paragraph 38.

39.  Defendants deny each and every allegation contained in Paragraph 39.

SIXTH CAUSE OF ACTION
UNJUST ENRICHMENT
(By all Plaintiffs against the Uninet Defendants)

40.  Defendants reassert and reallege all of their answers contained in
Parr;lgraphs 1 through 39 as though fully set forth herein.

41.  Defendants deny each and every allegation contained in Paragraph 41.

42. Defendants deny each and every allegation contained in Paragraph 42.
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SEVENTH CAUSE OF ACTION
ACCOUNTING
43. Def;:ndants reassert and reallege all of their answers contained in
Paragraphs 1 through 42 as though fully set forth herein.
44.  Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

‘said ground deny each and every allegation contained in Paragraph 44.

45.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 45.

EIGHTH CAUSE OF ACTION
DECLARATORY RELIEF
(By Plaintiffs against All Defendants)
46.  Defendants reassert and reallege all of their answers contained in

Paragraphs 1 through 45 as though fully set forth herein.

47.  Defeadants deny each and every allegation contained in Paragraph 47.

NINTH CAUSE OF ACTION

BREACH OF IMPLIED COVENANT O GOOD FAITH AND FAIR DEALING
(By Plaintirfs against All Defendants)
48.  Defendants reassert and reallege all of their answers coniained in
Paragraphs 1 through 47 as though fully set forth herein.
49.  Defendants admit each and every allegation contained in Paragraph 49.

50. Defendants admit each and every allegation contained in Paragraph 50.
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51.  Defendants deny each and every allegation contained in Paragraph 51.

52 Defendants deny each and every allegation contained in Paragraph 52.

53.  Defendants deny each and every allegation contained in Paragraph 53.

TENTH CAUSE OF ACTION
ALTER EGO
(By Plaintiffs against All Defendants)

54.  Defendants reassert and reallege all of their answers contained in
Paragraphs | through 53 as though fully set forth herein.

55.  Defendants state that they do not have sufficient knowledge or information
upor. which to base a belief as to the truth of the aliegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 55.

56.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 56.

57.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 57.

58.  Defendants deny each and every allegation contained in Paragraph 58.

59.  Defendants deny each and every allegation contained in Paragraph 59.

60.  Defendants deny each and every allegation contained in Paragraph 60.

61.  Defendants deny each and every allegation contained in Paragraph 61.
11t

Fir
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AFFIRMATIVE DEFENSES
First Affirmative Defense
Plaintiffs’ Compliant fails to state a claim for which relief may be granted.

Second Affirmative Defense

Plaintjffs, through its acts and omissions, has waived its right to prosecute its
claims against Defendants.
Third Affirmative Defense
Plaintiffs, by and through their acts and omissions, are estopped from prosecuting
their claims against Defendants.
Fourth Affirmative Defense
Plaintiffs’ ciaims are barred by the Doctrine of Novation.
Fifth Affirmative Defense
Plaintiffs’ claims are barred by the Doctrine of Accord and Satisfaction.

Sixth Affirmative Defense

Defendants allege that the Complaint and each and every cause of action stated
therein fails to state facts sufficient to constitute a cause of action, or any cause of action,
as against Defendants.

Seventh Affirmative Defense

Defendants are informed and believe and thereon allege that Plaintiffs’ alleged
damages, if any, were and are, wholly or partially, contributed or proximately caused by
Plaintiffs’ recklessness and negligence, thus barring or diminishing Plaintiffs” recovery

herein according tc principles of comparative negligence.

HEfs
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Eighth Affirmative Defense

Defendants are informed and believe and thereon allege that the Complaint and
each and every cause of action contained therein is barred by the applicable Statutes of
Repose, such that the Complaint and each and every cause of action contained therein is
time-barred.

Ninth Affirmative Defense

Defendants are informed and believe and thereon allege that as to each alleged
cause of action, Plaintiffs have failed, refused and neglected to take reasonable steps to
mitigate their alleged damages, if any, thus barring or diminishing Plaintiffs’ recovery
herein.

Tenth Affirmative Defense

Defendants are informed and believe and thereon allege that the Complaint and
each and every cause of action contained therein is barred by the applicable Statutes of
Limitation. |

Eleventh Affirmative Defense

Defendants are informed and believe and on that basis allege that Plaintiffs have

failed to join all necessary and indispensable parties to this lawsuit.
Twelfth Affirmative Defense

Defendants are informed and believe and thereon allege that the injuries and
damages of which Plaintiffs complain were proximately caused by, or contributed to, by
the acts of other Third-Party Defendants, Defendants, persons and/or other entities, and
that said acts were an intervening and superseding cause of the injuries and damages, if -

any, of which Plaintiffs complain, thus barring Plaintiffs from any recovery against
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Defendants.
Thirteenth Affirmative Defense
It has been necessary for Defendants to retain the services of an attorney to defend
this action and it is entitled to a reasonable sum as and for attomeys’ fees.
Fourteenth Affirmative Defense
Defendants arc informed and believe and thereon allege that the claims of
Plaintiffs are reduced, modified and/or barred by the Doctrine of Unclean Hands.
Fifteenth Affirmative Defense
Defendants are informed and believe that the Plaintiffs lack standing to assert one-
or more of the claims made in its Complaint, such that it may not recover damages for
said claims, thereby barring or diminishing Plaintiffs’ recovery herein.

Sixteenth Affirmative Defense

In further ariswering, Defendants state that Plaintiffs’' claims are barred by the
doctrine of laches.
Seventeenth Affirmative Defense
In further answering, Defendants state that Plaintiffs fail to state a claim upon
which relief may be granted.
Eighteenth Affirmative Defense
In further answering, Defendants state that Plaintiffs' Claims are barred because of
lack of jurisdiction over the subject matter of the action.
Nineteenth Affirmative Defeﬁse
In further answering, Defendants state that Plaintiffs' Claims are barred because of

lack of jurisdiction over the person.
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Twentieth Affirmative Defense
In further answering, Defendants state that venue is improper.

Twenty=-First Affirmative Defense

In further answering, Defendants state that Plaintiffs' Claims are barred because of
insufficiency of process.

Twenty-Second Affirmative Defense

In further answering, Defendants state that Plaintiffs' complaint is wholly
insubstantial, frivolous, and not advanced in geod faith.
Twenty-Third Affirmative Defense
In further answering, Defendants state that the alleged agreement is contrary to the

statue of frauds, and therefore unenforceable.

Twenty-Fourth Affirmative Defense

In further answering, Defendants state that Plaintiffs waived any right to payment
they may have had under the alleged agreement.

Twenty-Fifth Affirmative Defense

In further answering, Defendants state that if there was an agreement between
Plaintiffs and Defendants, Plaintiffs breached the agreement, therefore, Plaintiffs are not
entitled to prevail in this action.

Twenty-Sixth Affirmative Defense

Pursuant to N.R.C.P. 11, as amended, all possible affirmative defenses may not
have been alleged herein insofar as sufficient facts were not available for responding
party after reasonable inquiry upon the filing of the answering Defendants’ Answer to

Plaintiffs’ Complaint, and therefore Defendants reserve the right to amend their Answer
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to altege additional affirmative defenses, if subsequent investigation so warrants.
WHEREFORE, These Answering Defendants request for relief and pray for
judgment against Plaintiffs, and each of them, as follows:

a. That Plaintiffs take nothing by way of the Complaint on file herein;

b. For reasonable attorn:y’s fees and costs of suit incurred herein; and
c. Such other and further relief the Court may deem just and proper.
COUNTER CLAIM

COMES NOW, COUNTER-CLAIMANTS Ul SUPPLIES, UNINET IMAGING
AND NESTOR SAPORITI, (“Counter-Claimants™), by and through their attorneys, the
law firm of Kravitz, Schnitzer, Sloane & Johnson, Chtd., and hereby files this Counter—
Claim as follows against COUNTER-DEFENDANTS IRA AND EDYTHE SEAVER
FAMILY TRUST, JRA SEAVER, CIRCLE CONSULTING CORPORATION:

1. At all times relevant herein, Counter-Defendants were and are residents of
Clark County, Nevada.

2. At all times relevant herein, NESTOR SAPORITI was and is a resident of
California, Ul SUPPLIES is and was a New York Corporation, and UNINET IMAGING
is and was a California Corporation.

3. Upoa information and belief, CIRCLE CONSULTING CORPORATION
entered into a consulting agreement on or about September 1, 2004, for the exclusive
performance of services at the request for Summit.

4. Upon information and belief, the consulting agreement contained a
provision stating that Ira Seaver was to exclusively perform services at the request of

Summit and required to honor restrictive covenants related to non-competition, non-
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disclosure of non-public information and trade secrets, and confidentiality.

b} However, this consulting agreement contained an express provision that it
was unassignable. A waiver of this provision required a written writing by Circle
Consulting, through Ira Seaver, and Summit.

6. No written modification of the anti-assignment provision of the consulting
agreement was exccuted.

7. Thus, the consulting agreement is and was unassignable based on its plain
language.

8. IRA SEAVER and CIRCLE CONSULTING violated the consulting
agreement through the actions of IRA SEAVER through TRA SEAVER’s engagement of
activities that violated the restrictive covenants of the consulting agreement.

9. Counter-Defendants do not have a right to assert claims against Counter-
Plaintiffs as a matter of law since the consulting agreement is unassignable. However, in
the alternative, assuming that the consulting agreement is assignable, Counter-Defendants
breached that agrecment and engaged in deceptive trade practices.

FIRST CLAIM FOR RELIEF
{Breach of Contract)

10.  The consulting agreement provided various obligations and terms of
dealings between the Helfstein Defendants (defined by Counter-Defendants® Complaint)
and Counter-Defendants.

11.  Counter-Defendants breached the terms of the consulting agreement by
IRA SEAVER’s action and conduct.

12.  As s direct and proximate result of the foregoing, Counter-Claimants have
been damaged tn an amount in excess of $10,000.00, said amount to be determined at

Page 14 of 21
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trial.

13. In 6,der to prosecute this action, Counter-Claimants had to retain attorneys
to represent them, and they are entitled to fair and reasonable attorneys® fees, expenses,
and costs associated with enforcing the consulting agreement.

SECOND CLAIM FOR RELIEF
(Breach of the Covenant of Good Faith and Fair Dealing)

14. Counter-Claimants repeat and reallege their allegations in Paragraphs 1
through (3, inclusive, as if fully set fortﬂ at this point and incorporates them herein by
reference.

15.  Each contract in Nevada carries with it the duty of good faith and fair
dealing.

16.  As aresult of Counter-Defendants’ actions, they breached their obligations
of good faith and fair dealing toward Counter-Claimanis with respect to the consulting
agreement.

17. As a direct and proximate result of the foregoing, Counter-Claimants have
been damaged in an amount in excess of $10,000.00, said amounf to be determined at
trial.

I8, As a result of Counter-Defendants’ breach of good faith and fair dealing,
Counter-Claimants have had to retain attorneys to represent them, and they are entitled to
fair and reasonable attomeys’ fees, expenses, and costs associated with enforcing the
consulting agreement.

111/
Iy

111
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THIRD CLAIM FOR RELIEF
(Deceptive Trade Practices - Nev. Rev. Stat. § 598.0915)

19.  Counter-Claimants repeat and reallege their allegations in Paragraphs 1
through 18, inclusive, as if fully set forth at this point and incorporates them herein by
reference.

20,  Upon information and belief, in the course of their business, Counter-
Defendants knowingly made false representations as to an affiliation, connection, and/or
association with Coﬁmer-CIaimants or Summit.

21.  Counter-Defendants’ affirmative representation to the public at large was
to take advantage of Counter-Claimants’ or Summit’s good will established throughout
the years constituted deceptive trade practices.

22, Unless Counter-Defendants are enjoined and prohibitive from engaging in
such deceptive trade practices, Counter-Defendants will continue his unlawful activities.

23.  As adirect and proximate result of Counter—Defendanfs’ engagement and
deceptive trade practices, Counter-Claimants have suffered, and will continue to suffer,
monetary loss and irreparable injury to its business, reputation, and good will.

24.  As adirect and proximate result of the foregoing, Counter-Claimants have
been damaged in an amount in excess.of $10,000.00, said amount to be determined at
trial.

25. in order to prosecute ihis action, Counter-Claimants have had to retain
attorneys to represent them, and they are entitled to fair and reasonable attorneys’ fees;
namely, atlorneys” fees, expenses, and costs associated with defending against Counter-
Defendants” deceptive trade practices.

11
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FOURTH CLAIM FOR RELIEF
(Misappiopriation of Trade Secrets - Nev. Rev. Stat. § 600A.303)

26.  Counter-Claimants repeat and realiege their allegations in Paragraphs 1
through 25, inclusively, as if fully set forth at this point and incorporates them herein by
reference.

27. [RA SEAVER, as a consulting for the Helfstein Defendants, obtained
pmprieiary information (“Information™) related to the operation of that business.

28.  This Information is not known outside of the Helfstein Defendants’
business and is difficult to acquire by a third party.

29.  The information is confidential and secret.

30.  The Helfstein Defendants guarded the secrecy of this Information.

31 IRA SEAVER had access to the Helfstein Defendants Trade Secrets
through his knowledge as the corporate consultant, which entails, among other things, the
Helfstein Defendants’ customers’ buying habits, internal operations, operations unknown
to their competitors, and other information related to the operation of the Helfstein
Defendants’ business.

32.  Counter-Defendants attempt to use the Helfstein Defendants’ Trade
Secrets for an econemic advantage.

33.  Untess Counter-Defendants’ are enjoined and prohibited from éngaging in
such misappropriation of Trade Secrets, they will continue this activity.

34, As a direct and proximate result of IRA SEAVER’S engagement and
misappropriation of Trade Secrets, Counter-Claimants have suffered, and will continue to
suffer, monetary losses and irreparable injury to their business, reputation, and good will.

it
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35.  Asadirect and proximate result of the foregoing, Counter-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be determined at
trial.

36.  In order to prosecute this action, Counter-Claimants have had to retain
attorneys to represent them, and they are entitled to fair and reasonable attorneys’ fees;
namely, attorneys” f:es, expenses, and costs associated with defending against Mr.
Finkel’s misappropriation of Trade Secrets pursuant to Nev. Rev. Stat. § 600A.G60.

FIFTH CLAIM FOR RELIEF
(Unjust Enrichment)

37.  Counter-Claimants repeat and reallege their allegations in Paragraphs 1
through 36, inclusive, as if fully set forth at this point and incorporates them herein by
reference.

38. Counter-Defendants have a contractual duty to, among other things, deal
honestly, fairly, confidently, and professionally with Counter-Claimants. Counter-
Defendants also have a duty to comply with the consulting agreement and their dealings
with Counter-Claimants.

39.  Courter-Defendants refused to comply with the consulting agreement and
perform as specified.

40.  Counter-Defendants breached and/or failed and refused to comply with
their aforementioned duties and obligations under the consulting agreement. As such,
Counter-Defendants have been unjustly enriched,

41.  Asadirect and proximate result of the foregoing, Counter-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be determined at

trial.
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42.  In order to prosecute this action, Counter-Claimants have had to retain
attorneys 10 represent them, and they are entitled to fair and reasonable attorneys’ fees,
expenses, and costs associated with enforcing the Agreement.

WHEREFORE, Counter-Claimants pray for judgment against Counter-
Defendants as follows:

1. For this Court to declare the consulting agreement terminated based on
IRA SEAVER’S default of his obligations.

2, For this Court to declare that Counter-Defendants are in material breach
for their failure of the consulting agreement based IRA SEAVER’S violations of the
restrictive covenants.

3. For breach of contract damages as requested above;

4, For damages associated with breach of the covenant of good faith and fair
dealings as stated above;

5. For damages associatzd with deceptive trade practices as defined by
Nevada Revised Statute § 598.0915 as stated above;

6. For damages associated with misappropriation of trade secrets as defined
by Nevada Revised Statute § GOOA as stated above;

7. For damages associated with unjust enrichment as stated above;

8. For attorney’s fees and costs incurred herein;

9. For exemplary damages; and
1t
1

111
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10.  For such other and further relief as the Court may deem just and proper.

DATED this &l day of October, 2009.

KRAVITZ, SCHNITZER SLOANE,
& JOHNSON, CHTD.

R Y/

GARY E. SCHNITZER, ESQ. (NSB 395)
* MICHAEL B. LEE, ESQ. (NSB 10122)

8985 S. Eastern Avenue, Suite 200

Las Vegas, Nevada 89123

Telephone:  (702) 222-4142

Facsimile: (702) 362-2203

Attorneys for Defendants U Supplies,

Uninet Imaging and Nestor Saporiti
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CERTIFICATE OF FACSIMILE AND MAILIN
[HEREBY CERTIFY thaton thisﬁday of October, 2009, I faxed and placed
a copy of the foregoing DEFENDANTS Ul SUPPLIES, UNINET IMAGING AND
NESTOR SAPORITI’S ANSWER AND COUNTERCLAIM TO COMPLAINT in

the United States mail, postage pre-paid, and addressed as follows:

Jeffrey R. Albregts, Esq. (NBN 0066)  Byron L. Ames, Esq. (NBN 7581)
SANTORO, DRIG:3S, WALCH, Jonathan D. Blum, Esq. (NBN 9515)
KEARNEY, HOLLEY & THOMPSON THARPE & HOWELL

400 South Fourth Street, Third Floor 3425 CIiff Shadows Parkway, Suite 150
Las Vegas, Nevada 89101 Las Vegas, Nevada §9129

Tel:  (702) 791-0308 Tel:  (702) 562-3301

Fax: (702) 791-1912 Fax: (702) 562-3305

jalbregts@nevadafirm.com bames(@tharpe-howell.com
Attorneys for Plaintiffs jblum(@tharpe-howell.com

Attorneys for Plaintiffs

A

An emplojee of KRAVITZ, S [TZER,
SLOANE,& JOHNSON, CHTD
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and ROE entities 21 through 40, inclusive,

® LJORIGINAL ®

VDSM
JEFFREY R. ALBREGTS, ESQ. (NBN 0066)
BRIAN G. ANDERSON, ESQ. (NBN 10500) Fl LED
SANTORO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON
400 South Fourth Street, Third Floor NOV 23 2003
Las Vegas, Nevada 89101 c??‘
Telephone: (702) 791-0308/ Fax: (702) 791-1912 KQF COURT
Attorneys for Plaintiffs

587003

DISTRICT COURT

IRA AND EDYTHE SEAVER FAMILY
TRUST; IRA SEAVER; and CIRCLE

CONSULTING CORPORATION, Case No.: A587003
Dept. No.: XI
Plaintiffs,
V.
LEWIS HELFSTEIN, MADALYN NOTICE OF VOLUNTARY DISMISSAL

HELFSTEIN, SUMMIT LASER PRODUCTS, | OF DEFENDANTS LEWIS HELFSTEIN,
INC., SUMMIT TECHNOLOGIES LLC, Ul MADALYN HELFSTEIN, SUMMIT ;
SUPPLIES, UNINET IMAGING, INC., LASER PRODUCTS, INC. AND SUMMIT

NESTOR SAPORITI and DOES | through 20, | TECHNOLOGIES, LLC ONLY

Defendants.
AND RELATED MATTERS.
YOU, AND EACH OF YQU, will please notice that pursuant to NRCP 4i{a)(1)(ii), no

answer or motion for summary judgment having been filed herein by Defendants Lewis
Helfstein, Madalyn Helfstein, Summit Laser Products, [nc. and Summit Technologies, LLC {ihe
“Summit Defendants™); Plaintiffs, [ra and Edythe Seaver Family Trust, Ira Seaver and Circle

Consulting, hereby voluntarily dismiss this action as against the Summil Defendants only.

Dated this %2 3day of November, 2009.
r RIGGS, WALCH,

Wb\ [ESQ. (VBN 0066)
N BSO. (NBN 10500)
I

400 South PO , Floor
Las Vegas, Nevada 89101
Artorneys for Plaintiffs

07650-03/525868.doc
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1 CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 23 day of November, 2009, and pursuant to NRCP

5(b), I deposited for mailing in the U.S. Mail a true and correct copy of the foregoing NOTICE
OF VOLUNTARY DISMISSAL OF DEFENDANTS LEWIS HELFSTEIN, MADALYN

HELFSTEIN, SUMMIT LASER PRODUCTS, INC. AND SUMMIT TECHNOLOGIES,
LLC ONLY, postage prepaid and addressed to:

Lewis Helfstein
Madalyn Helfstein

10 Meadowgate East
St. James, NY 11780
Defendants
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Gary E. Schnitzer, Esq.

Michael B. Lee, Esq.

KRAVITZ, SCHNITZER, SLOANE &
JOHNSON, CHTD.

8985 South Eastern Avenue, Suite No. 200
Las Vegas, Nevada 89123

(702) 362-2203

P bd o
Lo L

Attorneys for Defendants UI Supplies,
Uninet Imaging and Nestor Saporiti

[y
wn

Robert M. Freedman, Esq.
THARPE & HOWELL
15250 Ventura Boulevard
Ninth Floor

Sherman Qaks, CA 91403
Co-Counsel for Plaintiffs
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An employee of Santoro, Driggs, Walch,
Kearney, Holley & Thompson
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GARY E. SCHNITZER, ESQ. (NSB 395)
MICHAEL B. LEF, ESQ. (NSB 10122)
KRAVITZ, SCHNITZER,

SLOANE & JOHNSON, CHTD.

8985 S. Eastern Ave., Suite 200

1as Vegas, Nevada 89123

Telephone:  (702) 222-4142
Facsimile:  (702) 362-2203
Attorneys for Defendants Ul Supplies,
Uninet Imaging and Nestor Saporiti

FILED
Jw 9 i s0AM'i0

[ YT

CLERK CF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION

Plaintiff,

V8.

LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER
PRODUCTS, INC., SUMMIT
TECHNOLOGIES LLC, Ul SUPPLIES,
UNINET IMAGING, INC., NESTOR
SAPORITI and DOES 1 through 20, and
ROE entities 21 through 40, inclusive,

Defendants.

UI SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORITI

Counter-Claimants
Vs,

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION; and ROE
CORPORATIONS 101-200.

Counter-Defendants

Case No. A587003

Dept. No. XI

DEFEND S
UNINET IMAGING AND NESTOR
SAPORITI’S FIRST AMENDED

ANSWER TO COMPLAINT,
COUNTERCLAIM, AND CROSS

CLAIM
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UI SUPPLIES, UNINET IMAGING AND
NESTOR SAPORITI
DEFENDANTS Ul SUPPLIES
Cross-Claimants UNINET IMAGING AND NESTOR
: SAPORITI’S FIRST AMENDED
vs. ANSWER TO COMPLAINT,
COUNTERCLAIM, AND CROSS
LEWIS HELFSTEIN, MADALYN CLAIM
HELFSTEIN, SUMMIT LASER
PRODUCTS, INC., SUMMIT
TECHNOLOGIES LLC,
Cross-Defendants

COMES NOW, DEFENDANTS Ul SUPPLLIES, UNINET IMAGING AND
NESTOR SAPORITI, (“Defendants™), by and through their attomeys, the law firm of
Kravitz, Schnitzer, Sloane & Johnson, Chtd., and hereby sut:mit their Answer to Complaint
(“Answer”) as follows:

1. Defendants state that they do not have sufficient knowledge or information
upon which to base a behef as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 1.

2. Defendants admit that Defendant UI Supplies is a New York Corporation;
that Defendant UniNet Imaging Inc. is a California Corporation with its principal place of
business in Los Arigeles County; and that Defendant Nestor Saporiti is a resident of the
State of California, but deny the remaining allegations contained in Paragraph 2.

3 Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 3.
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General Definitions:

4, Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the aliegations contained herem and upon
said ground deny cé.ch and every allegation contained in Paragraph 4.

Agreements:

5. Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 5.

6. Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 5.

7. Def=ndants state that they do not have sufficient knowledge or information

-upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 7.

8. Defendants admit that an Agreement was entered into by the Helfstein
Defendants on behalf of Summit, and Saporiti on behalf of Ul and Uninet, but deny the
remaining allegations contained in Paragraph 8.

General Allegations:

9. Defendants deny each and every allegation contained in Paragraph 9.

10.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 10.
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PA000042




E W ~T & Ot o B N

o h D N = S W O T S Ot e N =@

11.  Defendants state that they do not have sufficient knowledge or information

.upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 11.
i2.  Defendants deny each and every allegation contained in Paragraph 12.
13.  Defendants deny each and every allegation contamed in Paragraph 13.
Specific Allegations:

14.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said grouﬁd deny each and every allegation contained in Paragraph 14.

15.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 15.

16.  Defendants deny each and every allegation containéd in Paragraph 16.

17.  Defendants deny each and every allegation contained in Paragraph 17.

18.  Defendants deny each and every allegation contained in Paragraph 18.

19.  Defendants deny each and every allegation contained in Paragraph 19.

20.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 20.

21. Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allzgation contained in Paragraph 21.

11t
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22. D;afcndants deny each and every allegation contained in Paragraph 22.
23.  Defendants deny each and every aliegation contained in Paragraph 23.
 FIRST CAUSE OF ACTION
E F CIRCLE CONSULTING CO CT
24.  Defendants reassert and reallege all of their answers contained in
Paragraphs 1 through 23 as though fully set forth herein.
25. Defmdmﬁ deny eack and every allegation contained in Paragraph 25.
26.  Defendants deny each and every allegﬁion contained in Paragraph 26.
27.  Defendants deny each and every allegation contained in Paragraph 27.
SECQO AUSE OF ACTIO

BREACH OF SUMMIT TECHNOLOGIES FORMATION AGREEMENT

78.  Defendants reassert and reallege all of their answers contained in
Paragraphs 1 through 27 as though fully set forth herein.

29,  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 29.

30.  Defendants state that they do not have safficient knowledge or information
upon whicﬁ to base a belief as to the truth of the allegations co_ntaincd herein and upon |
said ground deny each and every allegation contained 1n Parﬁgraph 30.

THIRD CAUSE QF ACTION
B F S TECHNQLOGIES QPE
31.  Defendants reassert and reallege all of their answers contained m

Paragraphs 1 through 30 as though fully set forth herein.
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12, Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 32.

33.  Defendants state that they do not have sufficient knowledge or infonmation
up01’1 which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation’contained in Paragraph 33.

FOURTH CAUSE OF ACTION
BREACH OF FIDUC
. 34.  Defendants reassert and reallege all of their answers contained in
Paragraphs 1 through 33 as though fully set forth herein.

35. Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 35.

36,  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 36.

FIFTH CAUSE OF ACTION
PROMISSORY ESTOPPEL

37.  Defendants reassert and reallege ail of their answers contained in
Paragraphs | through 36 as though fully set forth herein.

38.  Defendants deny each and every allegation contained in Paragraph 38.

39.  Defendants deny each and every allegation contained in Paragraph 39.

il
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SIXTH CAUSE OF ACTION
UNJUST ENRICHMENT
(By all Plaintiffs against the Uninet Defendants)

40. Defendants reassert and reallege all of their answers contained in
Paragraphs 1 througﬁ 39 as though fully set forth herein.

41. Defcndaﬁts deny each and every allegation contained in Paragraph 41.

42.  Defendants deny eack and every allegation c.ontained in Paragraph 42,

" SEVENTH CAUSE OF ACTION
ACCOUNTING

43.  Defendants reassert and reallege all of their answers contained in
Paragraphs 1 through 42 as though fully set forth herein.

44. Defendants state that they do not have sufficient knowledge or mﬁmaﬁon
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 44. .

45.  Defendants state that they do not have sufficient }mowled_ge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allcgation contained in Paragraph 45.

EIGHTH CAUSE OF ACTION
DECLARATORY RELIEF
(By Plaintiffs against All Defendants)

46.  Defendants reassert and reallege all of their answers contained in

Paragraphs 1 through 45 as though fully set forth herein.

47.  Defendants deny each and every allegation contained in Paragraph 47.
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" NINTH CAUSE OF ACTION
BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING

(By Plaintiffs against Ail Defendants)

48. Def'e_ndants reassert and reallege all of their answers contained m
Paragraphs 1 throngh 47 as though fully set forth herein.

49,  Defendants admit each and every allegation contained in Paragraph 49.

50. Defendants admit each and every allegation contained in Paragraph 50.

51.  Defendants deny each and every allegation contained in Paragraph 51.

52.  Defeadants deny each and every allegation contained in.Paragraph 52.

53.  Defendants deny each and every allegation contained in Paragraph 53.

TENTH CAUSE QF ACTION
ALTER EGO
(By Plaintiffs against All Defendants})

54 Defendants reassert and reallege all of their answers contained in
Paragraphs 1 through 53 as though fully set forth herein.

55. -Defmdants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contamed herein and upon
said ground deny each and every allegation contained in Paragraph 55.

56.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 56.

57.  Defendants state tha* they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon
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said ground deny cach and every allegation contained in Paragraph 57.
58. Dcfeqdants deny each and every allegation contained in Paragraph 58.
59.  Defendants deny each and every allegation contained in Paragraph 59.
60. Defcndants deny each and every allegation contained in Paragraph 60.

61.  Defendants deny each and every allegation contained in Paragraph 61.

AFFIRMATIVE DEFENSES
First Affirmative Defense
Plaintiffs’ Compliant fails to state a claim for which relief may be granted.
Second Affirmative Defense
Plaintiffs, throngh its acts and omissions, have waived its right to prosecute its
claims against Defendants,
Third Affirmative Defense
Plaintiffs, by and through their acts and omissions, are estopped from prosecuting

their claims against Defendants.
Fourth_Affirmative Defense
Plaintiffs’ claims are barred by the Doctrine of Novation.

Fifth Affirmative Defense

Plaintiffs’ claims are barred by the Doctrine of Accord and Satisfaction.

Sixth Affirmative Defense

Defendants allege that the Complaint and each and every cause of action stated

therein fails to state facts sufficient to constitute a cause of action, or any cause of action,

_ as against Defendants.
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Seventh Affirmative Defense

Defendants are informed and believe and thereon allege that Plaintiffs’ alleged
damages, if any, were and are, wholly or partially, contributed or proximately caused by
Plaintiffs’ recklessness and negligence, thus barring or diminishing Plaintiffs’ recovery
herein according to principles of comparative negligence.

Eighth Affirmative Defense

Defendants are informed and believe and thereon allege that the Complaint and
each and every cause of action contained therein is barred by the applicable Statutes of
Repose, such that thé Complaint and each and every cause of action contained therein is
time-~barred.

Ninth Affirmative Defense

Defendants are informed and believe and thereon allege that as to each alleged
cause of action, Plaintiffs have failed, refused and neglected to take reasonable steps to
mitigate their alleged damages, if any, thus barring or diminishing Plaintiffs’ recovery
herein.

Tenth Affirmative Defense

Defendants are informed and believe and thereon allege that the Complaint and
each and every cause of action contained therem is barred'by the applicable Statutes of
Limitation. |

Eleventh Affirmative Defense

Defendants are informed and believe and on that basis allege that Plaintiffs have

" failed to join all necessary and indispensable parties to this lawsuit.

i

PA000049




@ O 3 & & 0O N

gMMMMMMNMF‘I—‘P—'HHHﬂH)—H
J O U ol N e © WO 0~ O e WwN- D

Twelfth Affirmative Defense
Defendants are informed and believe and thereon allege that the injuries and
damages of which Plaintiffs complain were proximately caused by, or contributed to, by
the acts of other Third-Party Defendants, Defendants, persons and/or other entities, and
that said acts were an intervening and superseding cause of the injuries and damages, if
any, of which Plaintiffs complain, thus barring Plaintiffs ﬁnm any recovery against
Defendants. |

Thirteenth Affirmative Defense
F has been necessary for Defendants to retain the services of an attorney to defend
this action and it is =ntitled to a reasonable sum as and for attorneys’ fees.
Fourteenth Affirmative Defense
Defendants are informed and believe and thereon allege that the claims of
Plaintiffs are reduced, modified and/or barred by the Doctrine of Unclean Hands.
] Fifteenth Affirmative Defense
Defendants are informed and believe that the Plaintiffs lack standing to assert one
or more of thé claims made in its Complaint, such that it may not recover damages for
said claims, thereby barring or dimirnishing Plaintiffs’ recovery herein.
Sixteenth Affirmative Defense
In further answering, Defendants state that Plaintiffs' claims are barred by the
doctrine of laches.
Seventeenth Affirmative Defense
In further znswering, Defendants state that Plaintiffs fail to state a claim upon

which relief may be granted.
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Eighteenth Affirmative Defense

In further answering, Defendants state that Plaintiffs' Claims are barred because of
lack of jurisdiction 6ver the subject matter of the action.

Nineteenth Affirmative Defense

In further answering, Defendants state that Plaintiffs' Claims are barred because of

lack of jurisdiction cver the person.
| Twentieth Affirmative Defense |
Tn further answering, Defendants state that venue is improper.
Twenty-First Affirmative Defegsé

In further answering, Defendants staté that Plaintiffs' Claims are barred because of

insufficiency of process.
Twenty-Second Affirmative Defense |

In further answering, Defendants state that Plaintiffs' complaint is wholly

insubstantial, frivolous, and not advanced in good faith.

Twenty-Third Affirmative Defense

In further émswering, Defendants state that the alleged agreement is contrary to the
statue of frauds, and therefore unenforceable.

Twenty-Fourth Affirmative Defense

In further answering, Defendants state that Plaintiffs waived any right to payment
they may have had under the alleged agreement.

Twenty-Fifth Affirmative Defense

In further answering, Defencants state that if there was an agrecment between
Plaintiffs and Defendants, Plaintiffs breached the agreement, therefore, Plaintiffs are not
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entitled to prevail in this action.
Twenty-Sixth Affirmative Defense

Pursuant to N.R.C.P. 11, as amended, all possible affirmative defenses may not
have been alleged herein insofar as sufficient facts were not available for responding
party after reasonable inquiry upon the filing of the answering Defendants' Answer to
Plaintiffs’ Complﬁnt, and therefore Defendants reserve the right to amend their Answer
1o allege additional affirmative defenses, if subsequent investigation so warrants.

WHEREFORE, These Answering Defendants request for relief and pray for
judgment against Plaintiffs, and each of them, as follows:

a. That Plaintiffs take nothing by way of the Compiaint on file herein;

b. For reasonable attorneys’ fees and costs of suit incurred herein; and

c. Such other and further relief the Court may deem just and proper.

COUNTER CLAIM
COMES NOW, Counter-Claimants 1J1 SUPPLIES, UNINET IMAGING AND

NESTOR SAPORITL, (“Counter-Claimants™), by and through their attorneys, the law

firm of Kravitz, Schnitzer, Sloane & Johnson, Chtd., and hereby files this Counter-Claim

as follows agairist Counter-Defendants IRA AND EDYTHE SEAVER FAMILY TRUST,
TRA SEAVER, CIRCLE CONSULTING CORPORATION:

1. At all times relevant herein, IRA AND EDYTHE SEAVER FAMILY
TRUST (“Seaver Trust™), is organized pursuant to the laws of the State of Nevada. IRA
SEAVER (“Ira Seaver”) is a resident of the State of Nevada. CIRCLE CONSULTING
CORPORATION {(“Circle Consulting”) is a Nevada Corporation whose principal place of

business is Clark County, Nevada (collectively “Counter-Defendants™).
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9/ At all times relevant herein, NESTOR SAPORITI was and is aresident of
Califomia, Ul SUP}’LIES is and was a New York Corporation, and UNINET IMAGING
is and was a Cﬂifﬁa Corporation (collectively “Counter-Claimants™).

3. Upon information and belief, Circle Consulting entered into a consulting
agreement on or about September 1, 2004, for the exclusive performance of services at
the request for Summit Technologies LLC (“Summit”) (the “Consulting Agreement).

4. -Upon informatioﬁ and belief, the Consulting Agreement contained a
provision stating that Ira Seaver was io exclusively perform services at the request of
Summit and required to honor restrictive covenants related to non-competition, non--
disclosure of non-public information and trade secrets, and confidentiality.

S. However, this Consulting Agreement contained an express provision that
it was unassignable. A waiver of this provision required a written writing by Circle
Consulting, through Ira Seaver, and Summit.

6. - No written modification of the anti-assignment provision of the Consulting
Agreement was executed.

7. Thus, the Consulting Agreement is and was unassignable based on its
plain language.

8. Tra Seaver and Circle Consulting violated the Consulting Agreement
through the actions of Ira Seaver through Ira Seaver's engagement of activities that
violated the restrictive covenants of the Consulting Agreement.

9. Counter-Defendants do not have a right to assert claims against Counter-
Plaintiffs as a matter of law since the Consulting Agreement 1S unassignable. However,

in the alternative, assuming that the Consulting Agreement is assignable, Counter-
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Defendants breachied that agreement.

FIRST CLAIM FOR RELIEF
(Breach of Contract)

10.  Counter-Claimants repeat and reallege their allegations in Paragraphs 1

through 9, inclusive, as if fully set forth at this point and incorporates them herein by

reference.

11.  The Consulting Agreement provided various obligations and terms of
dealings between the Helfstein Defendants (defined by Counter-Defendants” Complainf)
and Counter-Defendants.

12.  Counter-Defendants breached the terms of the Consulting Agreement by
IRA SEAVER’s action and conduct.

13.  As a direct and proximate result of the foregoing, Counter-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be determined at
trial.

14. In order to prosecute this action, Counter-Claimants have had to retain
attorneys to represent them, and they are entitled to fair and reasonable attorneys’ fees,
expenses, and costs associated with enforcing the Consulting Agreement.

SECOND CLAIM FOR RELIEF
(Breach of the Covenant of Good Faith and Fair Dealing)

15.  Counter-Claimants repeat and reallege their allegations in Paragraphs |
through 14, inclusi;\re, as if fully set forth at this point and incorporates them herein by
reference.

16.  Each contract in Nevada carries with it the duty of good faith and fair
dealing.
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17. Asa ;'esult of Counter-Defendants’ actions, they breached their obligations
of good faith and fair dealing toward Counter-Claimants with respect to the Consulting
Agrecment.

18.  As a direct and proximate result of the foregoing, Counter-Clainants have
been damaged in an amount in excess of $10,000.00, said amount to be determined at
trial.

19.  As a result of Counter-Defendants’ breach of good faith and fair dealing,
Counter-Claimants have had to retain attorneys to represent them, and they are entitied to
fair and reasonable attorneys’ fees, expenses, and costs associated with enforcing the
Consulting Agreeraent.

THIRD CLAIM FOR RELIEF

-(Unjust Enrichment)

20.  Counter-Claimants repeat and reallege their allegations in Paragraphs 1
through 19, inchusive, as if fully set forth at this point and incorporates them herein by
reference.

21.  Counter-Defendants have a contractual duty to, among other things, deal
honestly, fairly, confidently, and professionally with Counter-Claimants. Counter-
Defendants also have a duty to comply with the Consulting Agreement and their dealings
with Counier-Claimants.

22.  Counter-Defendants refused to comply with the Consulting Agreement
and perform as specified.

23.  Counter-Defendants breached and/or failed and refused to comply with
their aforementioned duties and obligations under the Consulting Agreement. As such,

Counter-Defendants have been unjustly enniched.
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24.  As a direct and proximate result of the foregoing, Counter-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be determined at
trial.

25.  In order to prosecute this action, Counter-Claimants have had to retain
atforneys to represent them, and they are entitled to fair and reasonable attorneys’ fees,
expenses, and costs associated with enforcing the Agreement.

WHEREFORE, Counter-Claimants pray for judgment against Counter-
Defendants as follows:

L. For this Court to declare the Consulting Agreement terminated based on
IRA SEAVER’S default of his obligations. |

2. For this Court to declare that Counter-Defendants are in material breach
for their failure of the; Consulting Agreement based IRA SEAVER’S violations of the

restrictive covenants.

3. For breach of contract damages as requested above,

4, For damages associated with breach of the covenant of gobd fajth and fair
dealings as stated above;

5. For damages associated with unjust enrichment as stated above;

6. For attorneys’ fees and costs incurred herein,

1. For exemplary damages; and

8. For such other and further relief as the Court may deem just and proper.

CROSS-CLAIM
COMES NOW, the Defendants, UI SUPPLIES, UNINET IMAGING, INC.,

NESTOR SAPOQRITI (collectively referred to as *“Cross-Claimants™), by and through
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their counsel of record, Gary E. Schnitzer, Esq. and Michael B. Lee, Esq. of the law firm
KRAVITZ, Scmm SLOANE & JOHNSON, CHTD., and hereby file theirl Cross-
Claim against Defendants, LEWIS HELFSTEIN, MADALYN HELFSTEIN, SUMMIT
LASER PRODUCTS, INC., SUMMIT TECHNOLOGIES LLC (collectively referred to
as “Cross-Defendants™), as follows:

1. At all times relevant herein, IRA AND EDYTHE SEAVER FAMILY
TRUST (“Seaver Trust™), is organized pursuant to the laws of the State of Nevada. IRA
SEAVER (“Ira Seaver”) is a resident of the State of Nevada. CIRCLE CONSULTING
CORPORATION (“Circle Consulting”) is a Nevada Corporation whose principal place of
business is Clark Ciounty, Nevada (collectively “Counter-Defendants™).

2. At all times relevant herein, NESTOR. SAPORITI was and is a resident of
California, Ul SUPPLIES is and was a New York Corporation, and UNINET IMAGING
is and was a California Corporation.

3. On or about March 30, 2007, Cross-Defendants and Cross-Claimants
entered into the AGREEMENT FOR PURCHASE AND SALE OF ASSETS by and
between Ul SUPPLIES, INC. and SUMMIT TECHNOLOGIES, LLC. (“Sales
Agreement”).

4. Dﬁ-ring the negotiations of the Sales Agreement, Cross-Claimants
expressly stated to Cross-Defendants that they did not want to assume the Consulting &
}\Ion-Compctin'on Agreément- between Summit Technologies, LLC and Circle Consulting
Corporation (“Consulting Agreement).

5. In turn, Cross-Claimants and Cross-Defendants executed “Exhibit E” the

Sales Agreement that expressly provided that, “CONSULTING AGREEMENTS WITH
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IRA SEAVER AND LEWIS HELFSTEIN NOT BEING ASSUMED."
6. Cfoss-Claimants relied on this provision in entering the Sales Agreement.
7. However, Plaintiffs IRA AND EDYTHE SEAVER FAMILY TRUST,
IRA SEAVER, CIRCLE CONSULTING CORPORATION (“Plaintiffs”) have instigated
litigation aga.iﬁst Cross-Claimants attempting to enforce the Consulting Agreement

against them.

FIRST CLAIM FOR RELIEF
(Breach of Contract)

8. Cross-Claimants repeat and reallege their ailegations in Paragraphs 1
through 7, inclusive, as if fully set forth at this point and incorporates them herein by
reference.

9. The Sales Agreement provided various obligations and terms of dealings
between Cross-Defendants and Cross-Claimants.

10. Cr‘oss-Defendants breached the terms of the Sales Agreement by exposing
Cross-Claimants to alleped damages claimed by Plaintiffs related to the Consulting
Agreement.

11.  Asa direct and proximate result of the foregoing, Cross-Claimants hax;re
been damaged in an amount in excess of $10,000.00, said amount to be determined at
trial.

. 12.  In order to prosecute this action, Cross-Claimants had to retain attorneys to
represent them, aud they are entitled to fair and reasonable attorneys’ fees, expenses, and
costs associated with enforcing the Consulting Agreement.

111
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SECOND CLAIM FOR RELIEF
(Breach of the Covenant of Good Faith and Fair Dealing)

13.  Cross-Claimants repeat and reallege their allegations in Paragraphs 1
through 12, inclusive, as if fully set forth at this point and incorporates them herein by
reference.

14. Eaclh contract in Nevada carries with it the duty of good faith and fair
dealing.

15. As ﬁresult of Cross-Defendants’ actions, they breached their obligations
of good faith and fair dealing toward Cross-Claimants with respect to the Consulting
Apgreement.

16.  As a direct and proximate result of the foregoing, Cross-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be determined at
trial.

17.  As a result of Cross-Defendants’ breach of good faith and fair dealing,
Cross-Claimants have had to retain attorneys to represent them, and they are entitled to
fair and reasonable attorneys’ fees, expenses, and costs.

THIRD CLAIM FOR RELIEF
(Unjust Earichment)

18.  Cross-Claimants repeat and reallege their allegations in Paragraphs |
through 17, inclusive, as if fully set forth at this point and incorporates them herein by
réfcrence.

19.  Cross-Defendants have a contractual duty to, among otht-ar things, deal
honestly, fairly, confidently, and professionally with Cross-Claimants. Cross-Defendants

also have a duty to cornply with the Sales Agreement and the representations made
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surrounding thasq dealings with Cross-Claimants.

20.  Cross-Defendants did not comply with their duties under the Sales
Agreement nor with their underlying representations made as to the Consulting
Agreement.

21. Cfcss-Dcfcndants breached and/or failed and refused to comply with their
aforementioned duties and obligations under the Sales Agreement. As such, Cross-
Defendants have been unjustly enriched.

22. Asa direct and proximate result of the foregoing, Cross-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to l?e determined at
trial.

23.  In order to prosecute this éction, Cross-Claimants have had to retain
attorneys to rcpre’.éent them, and they are entitled to fair and reasonable attorneys’ fees,
expenses, and costs associated with enforcing the Agreement.

FOURTH CLAIM FOR RELIEF
(Fraud)

24.  Cross-Claimants repeat and reallege the allegations contained in
Paragraphs 1 through 23, above, as though fully set forth herein.

25.  Through the Sales Agreement Cross-Defendants explicitly stated that
“CONSULTING AGREEMENTS WITH IRA SEAVER AND LEWIS HELFSTEIN
NOT BEING ASSUMED."”

26.  Cross-Claimants relied on this statement in entering the Sales Agreement.

27. In the altemnative, if the Consulting Agreement was assigned fo Cross-
Claimants, the representations mentioned above were false when Cross-Defendants made

them, in that the Consulting Agreement was allegedly assigned to Cross-Claimants.
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28. In the alternative, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Defendants knew the representations were false when made, or made
the representaﬁbnr: mentioned above with a reckless disregard for their truth or falsity, in
that thé Consnlting Agreement was assigned to Cross-Claimants although Cross-
Defendants ei&plicitly represented that it would not be.

29.  In the alternative, if the Consulting Agreement was assigﬁedh Cross-
Claimants, Cross-Defendants made the representations mentioned above with the intent h
and for the purpose of deceiving Cross-Claimants and to induce Cross-Claimants into
relying on the representations.

30. Inthe alternative, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Claimants, in reliance on the representations mentioned above, were
induced to enter into the Sales Agreement by Cross-Defendants.

31. Inthe alternative, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Claimants's reliance on the representations mentioned above was
reasonable under the circumstances in that the Sales Agreement clearly specified that the
Consulting Agreement would not be assigned to Cross-Claimants.

32.  As adirect and proximate result of Cross-Defendants’ fraud, Cross-
Claimants ha{rc suffered, and will continue to suffer, monetary loss-and injury.

33.  As a direct and proximate result of the foregoing, Cross-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be determined at
trial.

34.  In order to prosecute this action, Cross-Claimants have had to retain
attorneys to represent them, and they are entitied to fair and reasonable attorneys fees;
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namely, attomeys’ fees, expenses, and costs associated with defending against Cross-
Defendants’ frand.

FIFTH CLAIM FOR RELIEF
(Fraudulent Misrepresentation)

35.  Cross-Claimants repeat and realiege the allegations contained in
Paragraphs 1 through 34, above, as though fully set forth herein.

36.  In the alternative, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Defendants made a false representation with knowledge or belief that
their representation was false or that they have an insufficient basis of information for
making the representation. Cross-Defendants intended to induce Cross-Claimants to act
on the misrepresentation regarding the non-assignment of the Consulting Agreahent 1o
have them enter into the Sales Agreement. Cross-Claimants have been damaged as a
result of relying on the misrepresentation by Cross-Defendants.

37.  Inthe altemative, if the Consulting Agreement was assigned to Cross-
Claimants, during the negotiations for the Saies Agreement, Cross-Defendants submitted
information to Cross-Claimants that set forth false, fraudulént, incomplete and/or
misleading information concerning material facts about the Consulting Agreement.

38.  Inthe altemative, if the Consulting Agreement was assigned to Cross-
Claimants, the representations mentioned above were false when Cross-Defendants made
them, in that Cross-Defendants knowingly induced Cross-Claimants’ reliance.in
executing the Sales Agreement premised on the representation that the Consulting
Agreement would not be assigned to Cross-Claimants. |

39.  In the alternative, if the Consulting Agreement was assigned to Cross-

Claimants, Cross-Defendants knew the representations were false when made, or made
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 the representations mentioned above with a reckless disregard for their truth or falsity, m

that Cross-Defendants sought to induce Cross-Claimants into enteﬁng the Sales
Agreement,

40. In t;he alternative, if the Consulting Agreement was assigned to Cross-
Claimants, Cmés—illajmants, in reliance on the rcprescntaﬁonls mentioned above, were
induced into executing the Sales Agreement.

41, In the altemnative, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Claimants’ reliance on the false representations mentioned above was
reasonable under the circumstances, in that the false statements were made by Cross-
Defendants in a manner that explicitly stated the Consulting Agreement was fiot being
assigned to Cross-Claimants.

42.  Cross-Defendants induced Cross-Claimants into executing the Sales
Agreement.

43.  Asa direct and proximate result of Cross-Defendants’ frandulent
misrepresentation, Cross-Claimants suffered, and will continue to suffer, monetary loss
and injury. |

44.  As a direct and proximate result of the foregoing, Cross-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be determined at
trial.

45.  In order to prosecute this action, Cross-Claimants have had to retain
attorneys to represent them, and they are entitled to fair and rea.:sonable attomeys' fees;
namely, attorneys' fees, expenses, and costs associated with prosecuting an action for
Cross-Defendants' fraudulent misrepresentaiion.
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SIXTH CLAIM FOR RELIEF
(Intentional Misrepresentation)

46.  Cross-Claimants repeat and reallege the allegations contained in

 Paragraphs 1 through 45, above, as though fully set forth herein.

. 47.  Inthe alternative, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Defendants assert a false representation with the knowledge or belief
that 1t ié faise or without sufficient foundation regarding the non-assignment of the
Consulting Agreement.

48.  In the alternative, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Defendants intended to induce Cross-Claimants into executing the
Sales Agreement by representing that the Consulting Agreement was not being assumed
by Cross-Claimants. )

49.  In the alternative, if the Consulting Agreement was assigned to Cross-
Claimants, the representations mentioned above were false when Cross-Defendants made
them, in that Cross-Defendants knowingly induced Cross-Claimants’ refiance in
executing the Sales Agreement.

50. In the alternative, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Defendants made the representations mentioned above with the intent
and for the purpose of deceiving Cross-Claimants and to induce Cross-Claimants into
relying on the representations.

51.  Inthe alternative, if the Consulting Agreement was assigned to Cross-

Claimants, Cross-Claimants, in reliance on the representations mentioned above, were

-induced into executing the Sales Agreement.
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52.  Inthe alternative, if *he Consulting Agreement was assigned to Cross-
Claimants, Cross-Claimants’ reliance on the false representations mentioned above were
reasonable under the circumstances, in that the false statements were made in the Sales
Agreement with the express statement that “CONSULTING AGREEMENT WITH IRA
SEAVER AND LEWIS HELFSTEIN NOT BEING ASSUMED.”

53. As a direct and proximate result of Cross-Defendants' fraud, Cross-
Claimants suffered, and will continue to suffer, monetary loss and injury.

54.  As 1 direct and proximate result of the foregoing, Cross-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be 'detcnm'ned at
trial.

55.  Inorder to prosecute this action, Cross-Claimants have had to retain
attorneys fo represent them, and they are entitled to fair and reasonable attorneys' fees;
namely, attorneys’ fees, expenses, and costs associated with prosecuting an action for
Cross-Defendants' fraud.

SEVENTH CLAIM FOR RELIEF
(Negligent Misrepresentation)

56.  Cross-Claimants repeat and reallege the allegations contained in
Paragraphs 1 through 55, above, as though fully set forth herein.

57. | Cross-Défendants owed a duty of due care to Cross—Claimmts to exercise
that degree of skill normally expected of skilled professionals particularly where they
knew that their representations would form the basis for Cross-Claimants” reliance.

58.  The Sales Agreement explicitly states that “CONSULTING
AGREEMENT WITH IRA SEAVER AND LEWIS HELFSTEIN NOT BEING

ASSUMED.” Cross-Claimants justifiably relied on this langnuage and are exposed to
PA000065




W 0 ~IT O G v W N -

NON R N N N N N N e e e
SN BRI RNES e a0 @b epo o

litigation and potential damages caused to them by their justifiable reliance upon the
information. Cross—Defendants failed to ex::rcise reasonable care or competence in
obtaining or communicating information regarding the non-assignment of the Consulting
Agreement.

59. In the alternative, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Defendants, in promoting the Sales Agreement, reckiessly disregarded
the potential assignment of the Consulting Agreement, and otherwise failed to exercise
the degree of care,. skill, and competence which should be exercised by Cross-Defendants.

60. In the alternative, if the Consulting Agreement was assigned to Cross-
Claimants, as a result, Cross-Defendants’ failure to exercise their duty of care, they
recklessly misrepresented the non-assignment of the Consulting Agreement. ,

61.  Cross-Defendants were aware that their representations would be relied
upon by Cross-Claimants in their business dealings regarding the Sales Agreement.
Cross-Claimants relied upon the Cross-Defendants’ representation that the Consulting
Agreement was not being assigned to Cross-Claimants.

62. Inthe alternétive, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Defendants’ represeniations were seriously flawed as a result of Cross-
Defendants’ negligence.

63.  Cross-Claimants relied on Cross-Defendants’ representations in executing
the Sales Agreement.

64. Cr'cxss-Claimants suffered actual damagés as a result of entering into the
Sales Agreement based upon their reliance upon the reckless and grossly negligent

misrepresentations of Cross-Defendants.
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65. In thc alternative, if the Consulting Agreement was assigned to Cross-
Claimants, if Cross-Defendants reasonably and properly performed their duties and
correctly, Cross-Clzimants would not be exposed to potential liability 1o Plaintiffs for th_e
Consulting Agreement.

66.  Cross-Defendants are liable for all losses to Cross-Claimants as 2 result of
the above—mentioﬂed violations of their duties and gross negligence.

67.  As a direct and proximate result of Cross-Defendants' actions, Cross-
Claimants have suffered, and will continue to suffer, monetary loss and injury.

68.  As a direct and proximate result of the forcgoiné, Cross-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be determined at
trial.

69. In order to prosecute this action, Cross-Claimants have had to retamn
attorneys to represent them, and they are entitled to fair and reasonable attorneys’ fees;
namely, attomneys’ fees, expenses, and costs associated with prosecu‘;ing an action for
Cross-Defendants’ negligence.

EIGHTH CLAIM FOR RELI
(Breach of Express and Implied Warranties)

70.  Cross-Claimants repeat and realiege the allegations contained in
Paragraphs 1 through 69, above, as though fully set forth heremn.

71.  Cross-Claimants are informed and believe and thereon allege that pursuant
to the Sales Agreement between Cross-Claimants and Cross-Defendants, it impliedly and
expressly warranted that the «CONSULTING AGREEMENTS WITH IRA SEAVER
AND LEWIS HELFSTEIN NOT BEING ASSUMED.”

111
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72. rFurther, the Sales Agreement provides that “All representations and
warranties by Seller in this Agreement . . . are, to the best of Sellers [sic] knowledge, true
and correct in all material respects on an;i as of the Closing Date, as through such
representations and warranties were made on as of that date.”

73.  Similarly, the Sales Agreement provides “All necessaﬁy and consents of
any parties to the consummation of the transactions contemplated in this Agreement, or
otherwise pertaining to the matters covered by it, will have been obtained by Seller and
delivered to Buyer.”

74.  Cross-Claimants relied upon these warranties and believed that the
Consulting Agreement was not being assigned to themn.

75.  Cross-Claimants are informed and believe and thereon allege that Cross-
Defendants, and ezch of them, breached the Sales Agreement based on the allegations by
Plaintiffs in the uﬁderlying action.

76.  As a proximate result of the breach of express and implied warranties by
Cross-Defendants, Cross-Claimants allege that they will suffer damages in a sum equal to
any sums paid by way of settlement, or in the altemative, judgment rendered against
Cross-Claimants in the underlying action based upon Plaintiffs’ Complaint.

77.  The breach(es) of the aforementioned warranties by each Cross-Defendant
was and is the actaal and proximate cause of damages to Cross-Claimants in excess of
$10,000.00.

73. In order to defend this actior, Cross-Claimants have had to retain attorneys
to represent them, and they are entitled to fair and reasonable attorneys' fees; namely,

attorneys' fees, expenses, and costs associated with defending thus action.
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NINTH CLAIM FOR RELIEF
(Implied Indemnity)

79, Cross-Claimants refer to and incorporate herein by reference Paragraphs 1
through 78 as though fully set forth herein.

80. Créss-Clahnants are informed and believe and thereon allege that Cross-
Claimants entered into written, oral and implied agreements with the Cross-Defendants.

81. By reason of the foregoing, if Plaintiffs recover against Cross-Claimants,
then Cross-Claimants are entitled to implied contractual indemmnity from Cross-
Defendants, and each of them, for injuries and damages sustained by Plaintiffs, if any, for
any sums paid by way of settlement, or in the alternative, judgment rendered against
Cross-Claimants in the underlying action based upon I;laintiffs’ Complaint or any claims
filed.

82.  In order to defend this action, Cross-Claimants have had to retain attorneys
to represent them, and théy are entitled to fair and reasonable attorneys’ fees; namely,

attorneys' fees, expenses, and costs associated with defending this action.

TENTH_CLAIM FOR RELIEF
(Equitable Indemnity) :

83. Cross-Claimants refer to and incorporates herein by reference Paragraphs
1 through 82 as though fully set forth herein.

24, Cross—Claimants are informed and believe and thereon allege that the
claims alleged by Plaintiffs in their Complaint involve damages, if any, caused by Cross-
Defendants.

85. In equity and good conscience, if Plaintiffs recover against Cross-

Claimants herein, then Cross-Claimants are entitled to equitable indemnity,
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apportionment of liébility, and contribution among and from the Cross-Defendants
according to their respective faults for the injunes and damages allegedly sustained by
Plaintiffs, if any, by way of sums paid by settiement, or in the alternative, judgment
rendered against Cross-Claimants based upon Plaintiffs’ Complaint.

86.  In order to defend this action, Cross-Claimants have had to retain attorneys
to represent them, and they are entitled to fair and reasonable attorneys' fees; namely,

attomeys' fees, expenses, and costs associated with defending this action.

ELEVENTH CLAIM FOR RELIEF
{Apportionment)

87.  Cross-Claimants refer to and incorporate herein by reference Paragraphs 1
through 86 as though fully set forth herein.

88.  Cross-Claimants are entitled to an apportionment of liability among Cross-
Defendants, and each of them.

89, In order to defend this action, Cross-Claimants have had fo retain attormeys
to represent them, and they are entitled to fair and reasonable attorneys' fees; namely,
attorneys' fees, expenses, and costs associated with defending this action.

TWELFTH CLAIM FOR RELIEF
(Equitable Estoppel)

90.  Cross-Claimants refer to and incorporate herein by reference Paragraphs 1
through 89 as though fully set forth heremn.

91.  Cross-Defendants were appnised of the fact that Cross-Claimants did not
want to assume the Consulting Agreement. Thus, during the negotiations surrounding the
formation of the Sales Agreement, Croés-Defendanls represented to Cross-Claimants that

they were not assigning the Consulting Agreement to Cross-Claimants.
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92.  Cross-Defendants intended that these statements induce Cross-Claimants
into entering ﬁne Sales Agreement. Cross-Defendants entered into the Sales Agreement
with the belief that the Consulting Agreement was unassignable. However, Cross-
Claimants relied on this information to their detriment as Plaintiffs are alleging that the
Consulting Agreement was assigned through the Sales Agreement.

93.  Cross-Defendants are liable for all losses to Cross-Claimants as a result of
the above-mentioned representations.

'94. As a direct and proximate result of Cross-Defendants’ inducement, Cross-
Claimants have suffered, and will continue to suffer, monetary loss and imjury.

95.  As a direct and proximate result of the foregoing, Cross-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be determined at
trial.

96.  In order to prosecute this action, Cross—Claimant-s have had to retain
attorneys to represent them, and they are entitled to fair and reasonable attorneys' fees;
namely, attomcjs‘ fees, expenses, and costs associated with prosecuting an action for
Cross-Defendants’ representations.

PRAYER FOR RELIEF
WHEREFORE, Defendants/Cross-Claimants, UL SUPPLIES, UNINET

IMAGING, INC., NESTOR SAPORIT]I, pray for judgment as follows:

1. For damages associated with breach of contract,

2. For damages associated with breach of thé covenant of good faith and fair
dealing;

3. For damages assoctated with unjust enrichment,
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8.

9.

For 'dmnages associated with fraud,

For damages associated with fraudulent misrepresentation;

For damages associated with i.ptentional misrepresentation;

For damages associated with negligent misrepresentation;

For damages associated with breach of express and implied warranties;

That lLiability be bome directly on Cross-Defendants who should

indemnify and hoid Cross-Claimants harmless for any of Cross-Defendants’ acts and

Plaintiffs’ alleged resulting injuries.

10.

11.

12.

13.

For apportionment;
For damages associated with equitable estoppel;
For reasonable attorneys’ fees and costs incurred in this action; and

For such other and further relief as this Court may deem just and proper

under the circurnstances.

DATED this i day of January, 2010.

KRAVITZ, SCHNITZER SLOANE,
& JOHNSON, CHTD.

7 Ve

GARY E. SCHNITZER, ESQ. (NSB 395)
MICHAEL B. LEE, ESQ. (NSB 10122)
2985 S. Easiern Avenue, Suite 200

Las Vegas, Nevada 89123

Telephone:  (702) 222-4142

Facsimile:  (702) 362-2203

Attorneys for Defendants/Cross-Claimants
U7 Supplies, Uninet Imaging and Nestor
Saporiti
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CERTIFICATE OF FACSIMILE AND MAILING

I HEREBY CERTIFY that on this ,, !l day of January, 2010, I faxed and placed a

copy of the foregoing DEFENDANTS Ul SUPPLIES, UNINET IMAGING AND

NESTOR SAPORITY'S FIRST AMENDED ANSWER TO COMPLAINT,

CO CL
and addressed as follows:

Jeffrey R. Albregts, Esq. (NBN 0069)
SANTORO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Tel: (702) 791-0308

Fax: (702) 791-1912

jalbregts@nevadafitm.com
Attorneys for Plaintiffs

AND CROSS CLAIM in the United States mail, postage pre-paid,

Byron L. Ames, Fsq. (NBN 7581)
Jonathan D. Blum, Esq. (NBN 9515)
THARPE & HOWELL

3425 Cliff Shadows Parkway, Suite 150
Las Vegas, Nevada 89129

Tel: (702) 562-3301

Fax: (702) 562-3305

bames(@tharpe-howell.com

iblum(@tharpe-howell.com

Autorneys for Plaintiffs

Kusbberr LA i

An employee of KRAVITZ, SCHNITZER,
SLOANE, & JOHNSON, CHTD.

OA\ges\DATA\Saporiti adv Seava'\Pleadings\.‘\nswef to Complaint - 002 - 11172009 (First Amended).wpd
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