
·1· D.R. HORTON, INC.,

·2· · · · ·Third-Party Plaintiff,

·3· · · ·vs.

·4· ALENCO WINDOWS, ANSE, INC. d/b/a
· · NEVADA STATE PLASTERING, CAMPBELL
·5· CONCRETE OF NEVADA, INC., CAMPBELL
· · CONCRETE, INC., CIRCLE S
·6· DEVELOPMENT CORPORATION, CREATIVE
· · TOUCH INTERIORS, EFFICIENT
·7· ENTERPRISES, INC. d/b/a EFFICIENT
· · ELECTRIC, INC., DUPONT FLOORING
·8· SYSTEMS, EXPRESS BLINDS &
· · SHUTTERS, FIRESTOP, INC., INFINITY
·9· BUILDING PRODUCTS, LLC, INTEGRITY
· · WALL SYSTEMS, LLC, K&K DOOR &
10· TRIM, LLC, NATIONAL BUILDERS,
· · INC., OPM, INC. d/b/a CONSOLIDATED
11· ROOFING, QUALITY WOOD PRODUCTS,
· · LTD, RISING SUN PLUMBING, LLC
12· d/b/a RSP, INC., SOUTHERN NEVADA
· · CABINETS, INC., SUMMIT DRYWALL &
13· PAINT, LLC, SUNRISE MECHANICAL,
· · INC., SUNSTATE COMPANIES, INC.
14· d/b/a SUNSTATE LANDSCAPE, UNITED
· · ELECTRIC, INC. d/b/a UNITED HOME
15· ELECTRIC, WALLDESIGN INCORPORATED,
· · DOES 101 through 150; and ROE
16· Corporations 101 through 150,

17· · · · ·Third-Party Defendants.
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·1· · · · · · ·Deposition of HARVEY KREITENBERG

·2· · · · · · · · · · · January 22, 2014

·3· · · · · · · · (Exhibits 59 through 65 marked.)

·4· · · ·(Prior to the commencement of the deposition, all

·5· of the parties present agreed to waive the statements

·6· by the court reporter pursuant to Rule 30(b)(4) of the

·7· Nevada Rules of Civil Procedure.)

·8

·9· Thereupon--

10· · · · · · · · · · HARVEY KREITENBERG,

11· was called as a witness, and having been first duly

12· sworn, was examined and testified as follows:

13· · · · · · · · · · · · EXAMINATION

14· BY MR. ODOU:

15· · · ·Q.· ·Can you please state your name for our court

16· reporter.

17· · · ·A.· ·Harvey Kreitenberg.

18· · · ·Q.· ·Mr. Kreitenberg, we know each other.· I'm

19· Joel Odou.· I represent D.R. Horton in this matter.· We

20· are here on the Arlington Ranch Homeowners Association

21· versus D.R. Horton case, and you have been designated

22· as an expert in this case.· Correct so far?

23· · · ·A.· ·Yes, sir.

24· · · ·Q.· ·And as I have taken your deposition before, I

25· am sure that you are familiar with the admonitions; but
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·1· I do want to ask, are you comfortable with waiving

·2· those and proceeding to the deposition itself?

·3· · · ·A.· ·Yes, I am.

·4· · · ·Q.· ·Great.· Before the deposition started, we

·5· have marked a collection of documents, Exhibits 59

·6· through 65.· I'm going to quickly walk through them,

·7· spend a little bit of time with some more than others,

·8· but we will go through them and identify them for the

·9· record.

10· · · · · · Exhibit 59, it's my understanding, is your

11· updated curriculum vitae, since this case has lasted

12· for a little bit of time.· Is that right?

13· · · ·A.· ·Yes, sir.

14· · · ·Q.· ·Is there a -- it looks like there's a

15· revision date at the top of December 1, 2011.· In fine

16· print.

17· · · ·A.· ·Yes.

18· · · ·Q.· ·Is that the most current version of your CV?

19· · · ·A.· ·It is.

20· · · ·Q.· ·Great.· The next document is entitled

21· Litigation History and it has a date of December 18,

22· 2013.· We'll mark that as Exhibit 60.

23· · · · · · Based on the date, it's my understanding that

24· that would be the last time that your list of

25· deposition and trial testimony has been updated.
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·1· · · ·A.· ·Yes.

·2· · · ·Q.· ·Okay.· Have you testified in any trials

·3· between December and now?

·4· · · ·A.· ·No.

·5· · · ·Q.· ·Okay.· The next document is something that

·6· your office prepared for us, which is a summary of the

·7· billings in the case; and it will be Exhibit 61.· I do

·8· have a few questions on that one, just to go through

·9· these.

10· · · · · · My understanding in this case is that it

11· commenced with the Quon Bruce firm and that's who you

12· were originally hired with.· Correct?

13· · · ·A.· ·Yes.

14· · · ·Q.· ·Okay.· And as part of that, you billed them

15· based on an hourly rate, correct?

16· · · ·A.· ·Correct.

17· · · ·Q.· ·And you also submitted time sheets for backup

18· for that?

19· · · ·A.· ·Yes.

20· · · ·Q.· ·Okay.· As part of the same, it appears that

21· you had some monies that the Quon Bruce firm owed you

22· that were not paid, approximately $35,000 and change.

23· Is that right?

24· · · ·A.· ·Yes.

25· · · ·Q.· ·Have you filed any liens on this case for
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·1· that?

·2· · · ·A.· ·No.

·3· · · ·Q.· ·Some of the experts have filed lawsuits

·4· against the association for -- experts or vendors have

·5· filed lawsuits against the association for unpaid costs

·6· incurred during the Quon Bruce time that she handled

·7· the case.· Have you done that?

·8· · · ·A.· ·I have not.

·9· · · ·Q.· ·Okay.· Some of the experts have also turned

10· in claims against the Quon Bruce receiver, asking to be

11· paid for monies that they incurred in this case.· Have

12· you done that?

13· · · ·A.· ·No.

14· · · ·Q.· ·The amount that you were not paid by the Quon

15· Bruce firm, has -- I see that that amount has been

16· carried forward.

17· · · ·A.· ·Correct.

18· · · ·Q.· ·What's your arrangement with either the

19· association or its counsel as to that amount?

20· · · ·A.· ·I've got no direct communication with the

21· association.· My understanding, based on the initial

22· conversation with Paul Terry, was the balance is to be

23· carried forward to his office; and when the matter is

24· resolved, whether it's through trial or settlement,

25· then I'll get paid.
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·1· · · ·Q.· ·Okay.· And you have a total outstanding

·2· between the two firms of approximately $51,000?

·3· · · ·A.· ·Correct.

·4· · · ·Q.· ·Okay.· Okay.· The next document that we have

·5· pre-marked would be Exhibit 62.· It looks like it's a

·6· collection of invoices that you submitted to the

·7· Angius & Terry firm.· Is that right?

·8· · · ·A.· ·Yes.

·9· · · ·Q.· ·Okay.· It looks like in Exhibit 62 you've

10· got -- the second page of that exhibit, there's a

11· correction of a date, or at least an arrow.· What does

12· that mean?

13· · · ·A.· ·It's really not a correction.· There was no

14· activity on the case whatsoever for approximately two

15· years, so to try to save part of a forest, we didn't

16· make copies of all of that.· So there was no billing

17· change whatsoever from December 1, 2011 to December 1,

18· 2013.

19· · · ·Q.· ·Okay.· But would your office have mailed

20· invoices periodically in that interval?· Is that why

21· there's an arrow?

22· · · ·A.· ·Yes.· Yeah, they're mailed out monthly.

23· · · ·Q.· ·Okay.· So pretty much prior to presumably

24· preparing for your deposition, there was no activity

25· between 2011 and -- well, now we're '14.
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·1· · · ·A.· ·Correct.

·2· · · ·Q.· ·Okay.· When did you start preparing for your

·3· deposition?

·4· · · ·A.· ·Yesterday morning.

·5· · · ·Q.· ·Okay.· So really there was no activity

·6· between 2011 and '14 until yesterday?

·7· · · ·A.· ·Correct.

·8· · · ·Q.· ·Okay.· The next exhibit will be Exhibit 63.

·9· These are time sheets, and these would be for the

10· Angius & Terry firm?

11· · · ·A.· ·Yes.

12· · · ·Q.· ·Okay.· And I am going to guess that

13· yesterday's work is not in the -- reflected in the time

14· sheets.

15· · · ·A.· ·Correct.

16· · · ·Q.· ·Okay.· Exhibit 64 is a collection of billing

17· to the law office of Nancy Quon.· Is that right?

18· · · ·A.· ·Yes.

19· · · ·Q.· ·And that's interesting.· Did the -- at some

20· point in time, the billing changed from the Offices of

21· Nancy Quon to Quon Bruce Christensen.· How did that

22· come about?

23· · · ·A.· ·It was the other way around.· It went from

24· Quon Bruce Christensen to Nancy Quon.

25· · · ·Q.· ·Oh, okay.
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·1· · · ·A.· ·The law firm, I guess, was dissolved when

·2· those legal problems started developing for Nancy.· And

·3· then at that point she had told me to forward the bills

·4· to that office address.

·5· · · ·Q.· ·Okay.· And so --

·6· · · ·A.· ·And they continue to go to that office

·7· address.· I don't know if anybody is collecting it.

·8· None of them have come back.

·9· · · ·Q.· ·Hmm.· Do you know if this address, 1027 South

10· Rainbow Boulevard, is the receiver for her law firm?

11· · · ·A.· ·I don't know.

12· · · ·Q.· ·Okay.· But before her passing, that was the

13· address she told you to send bills to?

14· · · ·A.· ·Yes.

15· · · ·Q.· ·Okay.· And then the last document that we

16· pre-marked as Exhibit 65 would be the hourly time

17· sheets for the work you performed back when the Nancy

18· Quon or Quon Bruce Christensen firm was handling the

19· case?

20· · · ·A.· ·Correct.

21· · · ·Q.· ·Okay.· There are a number of entries for

22· different people who worked for you in that time frame.

23· We probably should go through and at least identify who

24· those folks are so we're not confused later.

25· · · ·A.· ·Okay.
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·1· · · ·Q.· ·So let's do that.· I'm going to guess HK

·2· might be you.

·3· · · ·A.· ·It might be.· Yes, it is.

·4· · · ·Q.· ·Okay.· And then there's some other initials.

·5· · · ·A.· ·DB is Darrin Blood.

·6· · · ·Q.· ·Okay.· And does Mr. Blood still work for you?

·7· · · ·A.· ·He does.

·8· · · ·Q.· ·Okay.· TK?

·9· · · ·A.· ·Terry Keskey.

10· · · ·Q.· ·Does Mr. Creske still work for you?

11· · · ·A.· ·Keskey.· No, he doesn't.

12· · · ·Q.· ·And I'm not sure.· What's that one?

13· · · ·A.· ·Associate.· That entry is for cataloging the

14· images where we database all the pictures.· So whoever

15· is in the office does it.

16· · · ·Q.· ·Okay. · So it's an office person?

17· · · ·A.· ·Right.

18· · · ·Q.· ·You'd better spell Mr. Keskey's name --

19· · · ·A.· ·K-e-s-k-e-y.

20· · · ·Q.· ·-- especially since I mispronounce it all the

21· time.

22· · · · · · T -- oh, that's Terry again.· MM?

23· · · ·A.· ·MM is Michael Meyer.

24· · · ·Q.· ·Okay.

25· · · ·A.· ·That's M-e-y-e-r.
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·1· · · ·Q.· ·Is that a DB on that page?

·2· · · ·A.· ·It is.

·3· · · ·Q.· ·Okay.· Okay.· I think that's all the initials

·4· for Exhibit 65.

·5· · · · · · Let's go back and just check that other one,

·6· too.· It looks like the other one's got a CH.

·7· · · ·A.· ·That's Chad Hopson, H-o-p-s-o-n.

·8· · · ·Q.· ·Okay.· When did Terry stop working with you?

·9· · · ·A.· ·Probably 2009 to 2010.

10· · · ·Q.· ·It's been a while, though?

11· · · ·A.· ·Yeah.

12· · · ·Q.· ·Okay.

13· · · ·A.· ·And now he's living someplace in Florida.

14· · · ·Q.· ·Oh.· I had no idea.· Okay.· All right.

15· · · · · · And I think that takes care of the

16· housekeeping except for the final matter.

17· · · · · · My understanding is that you had what I would

18· call three reports in the case:· January 7, 2008;

19· April 11, 2008; and a February 28, 2011.· And the way

20· that the report is laid out, it appears that the

21· February 28, 2011, would replace the prior two reports.

22· Yes or no?

23· · · ·A.· ·2011 replaces them.

24· · · ·Q.· ·Okay.· Great.· So we only need to go through

25· one report today and we'll cover all the issues that
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·1· you'll be rendering opinions upon?

·2· · · ·A.· ·Yes.

·3· · · ·Q.· ·Okay.· Great.· One of the items that I would

·4· like to cover as we get there is any claims that were

·5· added and when they were added.· So we still may need

·6· to refer to those other two reports.

·7· · · ·A.· ·Okay.

·8· · · ·Q.· ·There are some other experts that have been

·9· designated in this case by the association.· Some of

10· those experts are no longer working on this case and

11· have been replaced by other experts.· In particular,

12· it's my understanding that Mr. Adcock is no longer

13· working on this case.· And I would take it that you

14· probably haven't had any discussions with Mr. Adcock in

15· quite a while about this case.· Is that true?

16· · · ·A.· ·True.

17· · · ·Q.· ·Okay.· The current architectural expert for

18· the homeowners association is Mr. Sanders.· Have you

19· had any discussions with him in the last four months

20· about the case?

21· · · ·A.· ·No.

22· · · ·Q.· ·The current cost of repair expert for the

23· association is Tim Valine.· Have you had any

24· discussions with Mr. Valine since, let's say, November

25· of 2013?
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·1· · · ·A.· ·Yes.

·2· · · ·Q.· ·Okay.· Would those discussions be noted

·3· anywhere in any notes?

·4· · · ·A.· ·No.· There may be some confusion on three

·5· entries in my matrix address-wise that he asked me to

·6· resolve.· He asked me to do that right before

·7· Christmas.

·8· · · ·Q.· ·Okay.

·9· · · ·A.· ·And candidly, I didn't do that yet for him.

10· · · ·Q.· ·Okay.· Mr. Valine has produced quite a bit of

11· documentation on occurrences; and candidly, it's

12· difficult to follow some of it because Mr. Sanders has

13· different documentation on occurrences.· As you sit

14· here today, though, other than your reports, have you

15· provided either of them recently, let's say within the

16· last six months, documentation on occurrences?

17· · · ·A.· ·No.

18· · · ·Q.· ·Okay.· So for today's deposition, let's stick

19· with your documentation on occurrences.

20· · · ·A.· ·Okay.

21· · · ·Q.· ·Now, Mr. Valine will be rendering opinions on

22· the means and methods to cure construction defects that

23· you find; is that correct?· Or not correct?

24· · · ·A.· ·It's probably not as correct as it could be.

25· I write repair recommendations.
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·1· · · ·Q.· ·Right.

·2· · · ·A.· ·And my understanding is he takes my

·3· recommendations and, where applicable, will integrate

·4· those into other repairs that may have to take place so

·5· that they're properly synchronized and perform as

·6· efficiently as possible.· So that may go into the means

·7· more than the methods part.

·8· · · · · · I haven't seen his report, so I don't know if

·9· he's made any changes in any of my recommendations.

10· · · ·Q.· ·Have you provided Mr. Valine with any costing

11· information?

12· · · ·A.· ·No.

13· · · ·Q.· ·Have you provided Mr. Valine with any

14· information on -- for plumbing product literature?

15· · · ·A.· ·Not that I recall.

16· · · ·Q.· ·Okay.· Have you provided Mr. Valine with the

17· names of any contractors in Southern Nevada that can do

18· the work?

19· · · ·A.· ·No.

20· · · ·Q.· ·Have you provided Mr. Valine the names of any

21· contractors in Southern Nevada to provide labor rates

22· for him?

23· · · ·A.· ·No.

24· · · ·Q.· ·Are you aware of the labor rates that

25· Mr. Valine is using in the case?
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·1· · · ·A.· ·No.

·2· · · ·Q.· ·Okay.· What I want to do is make sure that

·3· the materials that I have are the same that you have.

·4· And I'm very excited, because I see something with a

·5· Bates stamp in your file.· We haven't had that --

·6· · · · · · MR. STANDER:· He's easily excited.

·7· · · ·Q.· ·(By Mr. Odou)· We haven't had that pleasure

·8· all week, as most of the other experts, unfortunately,

·9· do not have things Bates stamped in their files and it

10· makes it rather interesting.

11· · · ·A.· ·You know I try to be as efficient as I can

12· with these things.

13· · · ·Q.· ·And I appreciate that.

14· · · · · · Let's do this.· Is there anything in your

15· file that's not Bates stamped?

16· · · ·A.· ·Let me tell you what I did.

17· · · ·Q.· ·Fair enough.

18· · · ·A.· ·I received from Angius & Terry four disks,

19· which was my file, basically.

20· · · ·Q.· ·Yes.

21· · · ·A.· ·So what I did was kind of index what was

22· there.· So in this one folder, for example, this is the

23· current Bates number, this was a description of the

24· content, and here was an original Bates number from

25· Quon Bruce.
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·1· · · ·Q.· ·Gotcha.

·2· · · ·A.· ·So there will be the same document --

·3· · · ·Q.· ·Twice?

·4· · · ·A.· ·-- twice.· So this one page goes with this

·5· one disk.· On the Disk No. 2 was -- was again a

·6· description, was an image of prints.

·7· · · · · · Now, what I did was I submitted three DVDs of

·8· images.· The first one was described as Volume 1, and

·9· went from Image No. 1 to -- 1 through 2697.· And then

10· Volume No. 2 went from 2698 through 3550.

11· · · ·Q.· ·Okay.

12· · · ·A.· ·And No. 3, which doesn't have a Bates number

13· on it, went from 3551 through 6593.

14· · · · · · What Angius & Terry did was they took all

15· these electronic images and assigned a Bates number to

16· them.· I asked of the e-mail to one of the -- to one of

17· the people at Angius & Terry to please deposit the CDs.

18· I don't care what he does after that.

19· · · · · · But that didn't happen, so I think that that,

20· other than what we brought in today for exhibits, is

21· the only item that doesn't carry a Bates number.

22· · · ·Q.· ·Okay.· And have those images been deposited

23· just in another fashion, then?

24· · · ·A.· ·I believe so, and I believe that they didn't

25· just deposit it as Bates numbers in picture form.
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·1· · · ·Q.· ·Okay.· And they would be -- I think you were

·2· pointing at them.· Is that this one, 2844 through 3843?

·3· · · ·A.· ·Well, that would be a duplicate again.· But

·4· the number would start at 3551.· So it would be

·5· someplace in here with what Angius & Terry did.

·6· · · ·Q.· ·Okay.

·7· · · ·A.· ·So what seems to be on Disk No. --

·8· · · ·Q.· ·3.

·9· · · ·A.· ·-- 3 and 4 are the prints of the same

10· electronic images that are on my DVD of Volume 3.

11· · · ·Q.· ·Okay.· In addition, it's my understanding, in

12· addition to prints, or photos, there may or may not

13· have been some movies that were taken.· I think we had

14· some difficulty accessing them.· Were there some movies

15· taken by you?

16· · · ·A.· ·Yes.· There's a lot of them.· I've got this

17· as Disk No. 4.· I'm not sure how they Bates numbered

18· them.· They are also labeled in the DVDs that had the

19· Bates numbers.

20· · · ·Q.· ·Okay.· In general, what are the movies of?

21· · · ·A.· ·The tub/shower valves leaking, rocking

22· toilets, loose washing machine bibs, would basically be

23· the content.· The other movie clips are some sewer

24· cams.· Total of eight.· They're equally exciting.

25· · · · · · MR. STANDER:· Did we bring popcorn?
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·1· · · · · · THE WITNESS:· Exactly.

·2· · · · · · And then I do have a disk of plans, as

·3· provided to me by Quon Bruce, and each of the plan

·4· sheets in there has a Bates number.· And according to

·5· the cover letter with Quon Bruce, it says, "Enclosed

·6· please find a disk containing oversized plan sheets

·7· already reviewed and confirmed to be the final set by

·8· Jan Brussel's office."

·9· · · ·Q.· ·(By Mr. Odou)· Now, Mr. Brussel will not be,

10· to our knowledge, offering opinions in this case.· When

11· was the last time you had discussions with him about

12· this case?· Would it have been more than a year ago?

13· · · ·A.· ·Yes.

14· · · ·Q.· ·Now, during the time the Quon Bruce firm

15· handled the case, there were a number of emergency

16· repairs that they requested to various toilet items,

17· unsecured toilets in particular.· Do you have

18· documentation for those emergency repairs?

19· · · ·A.· ·The answer is yes, and they'll be contained

20· in the form of photo logs.· And I can give you those

21· specifically where they are if you need.

22· · · ·Q.· ·Okay.· Do you have anywhere in your file a

23· summary of the emergency repairs that were requested

24· during the time the Quon Bruce firm handled the case?

25· · · ·A.· ·They would be on those photo logs.
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·1· · · ·Q.· ·Okay.· Have you compiled that into any type

·2· of summary so you can tell me, you know, there were

·3· approximately X number of emergency repairs?

·4· · · ·A.· ·Well, we were in attendance, it looks like,

·5· seven times for emergency repairs.

·6· · · ·Q.· ·Okay.· And when you say "we," you mean your

·7· firm?

·8· · · ·A.· ·Correct.

·9· · · ·Q.· ·Okay.· Were you personally at any of those?

10· · · ·A.· ·No.

11· · · ·Q.· ·Are you able, as you sit here today, to offer

12· testimony as to what was the nature of the emergency,

13· what was the nature of the repair and when it occurred?

14· · · ·A.· ·Yes.· I don't about what -- what -- called

15· nature of emergency --

16· · · ·Q.· ·What caused the leak?

17· · · ·A.· ·Yes.

18· · · ·Q.· ·Or I guess better yet, what caused the repair

19· to be scheduled?

20· · · ·A.· ·I think I can do that.

21· · · ·Q.· ·Okay.· What is the first one that you have a

22· record of?

23· · · ·A.· ·I have them alphanumeric order by address.

24· The first one that we attended -- I shouldn't say first

25· chronologically, but it was at 8670 Horizon Wind,
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·1· Unit 101.· That took place June 2nd, 2008.

·2· · · ·Q.· ·Okay.· Who from your office attended that?

·3· · · ·A.· ·Darrin Blood.

·4· · · ·Q.· ·So June 2nd, 2008.· That would be after your

·5· firm wrote two of its reports in this matter, its

·6· January 7 and its April 2008 reports, correct?

·7· · · ·A.· ·Correct.

·8· · · ·Q.· ·Okay.· What was the nature of the reported

·9· emergency for that 8670 Horizon Wind, 101?

10· · · ·A.· ·There was extensive water damage at the

11· integration of the tub apron at the head of the tub and

12· the drywall that abuts up against the tub's apron,

13· tub's leg.

14· · · ·Q.· ·Where was the leak coming from, according to

15· your records?

16· · · ·A.· ·It could have been from one of three places.

17· Allegation No. 1 gives leaking tub/shower valves.· So

18· the leak could be associated with that.

19· · · ·Q.· ·Okay.

20· · · ·A.· ·Also, this one particular unit -- I have this

21· tendency to be sometimes too truthful, but this one

22· particular unit has a shower curtain, which does not

23· seem to have the same ability as a shower enclosure;

24· and the water damage we saw could have possibly come

25· from the use of a curtain instead of an enclosure as
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·1· well.

·2· · · ·Q.· ·Okay.· Is there one other?· I thought you

·3· said there was three.

·4· · · ·A.· ·Yes.· We also found in some instances that

·5· the walls themselves, the surrounding walls, were soft,

·6· they didn't have sufficient support, which does not

·7· allow for watertight seals at the penetration of the

·8· tub spout.

·9· · · · · · So that type of water manifestation is

10· usually associated with one of those three conditions,

11· or all three.

12· · · ·Q.· ·Okay.· Was this item repaired by someone?

13· · · ·A.· ·I don't know.

14· · · ·Q.· ·Okay.· Were you there, or was your firm

15· there, rather, when the item was repaired?

16· · · ·A.· ·No.

17· · · ·Q.· ·I'm assuming the answer is no.

18· · · ·A.· ·No.

19· · · ·Q.· ·Okay.· So someone from the Quon Bruce firm

20· had called you out to go to this unit and see what was

21· happening, and it was documented; and that was the

22· extent of the investigation?

23· · · ·A.· ·Correct.

24· · · ·Q.· ·There was some Forensic Analytical reports

25· you were looking at.· Was there one for this home?
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·1· · · ·A.· ·That's what I was looking for.· No.

·2· · · ·Q.· ·So as you sit here today, you don't know one

·3· way or the other if 8670 Horizon Wind, 101, has been

·4· repaired?

·5· · · ·A.· ·Correct.

·6· · · ·Q.· ·Now, that was in June of 2008 that your

·7· office was there.· Can you tell me if your office

·8· inspected that home prior to June 2 of 2008?

·9· · · ·A.· ·No.· That was the inspection.

10· · · ·Q.· ·Okay.· Now, your office produced a report in

11· 2011.· I'm going to assume that there were some

12· inspections between 2008-ish and 2011.· Did your office

13· ever see the 8670 Horizon Wind, 101, after June 2,

14· 2008?

15· · · ·A.· ·No.

16· · · ·Q.· ·So as you sit here today, the last time your

17· office was in 8670 Horizon Wind, 101, it would have

18· been June 2, 2008?

19· · · ·A.· ·Correct.

20· · · ·Q.· ·And that was the only time?

21· · · ·A.· ·Correct.

22· · · ·Q.· ·Okay.· All right.· What's the next one that

23· you have a record of an emergency repair?

24· · · ·A.· ·8730 Horizon Wind, Unit 101.

25· · · · · · MS. GRANT:· I'm sorry.· Can you repeat that
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·1· address again, please.

·2· · · · · · THE WITNESS:· 8730 Horizon Wind, Unit 101.

·3· · · · · · MS. GRANT:· Thank you.

·4· · · ·Q.· ·(By Mr. Odou)· And what was the nature of the

·5· emergency?

·6· · · ·A.· ·There was a homeowner complaint of a leak

·7· under the kitchen sink.· Darrin attended that

·8· inspection, and observed that we -- observed a lot of

·9· mold on the back wall of the cabinet under the kitchen

10· sink.· Ultimately what we determined was that the

11· handheld pull-out spray spout of the kitchen sink, it

12· has a flexible hose that attaches to the bottom of the

13· wand, and it was leaking.

14· · · ·Q.· ·You know, I didn't write down the date.· What

15· was the date of that?

16· · · ·A.· ·I don't think I told you.· It was May 30,

17· 2008.

18· · · ·Q.· ·Oh.· Thanks.· And was that repaired, to your

19· knowledge?

20· · · ·A.· ·I don't know.

21· · · ·Q.· ·Is that one of the homes where you have a

22· Forensic Analytical report?

23· · · ·A.· ·No.

24· · · ·Q.· ·Did your firm ever return to that home after

25· May 30, 2008?
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·1· · · ·A.· ·Not after.· We had been there prior to that.

·2· · · ·Q.· ·When had you inspected that home before that?

·3· · · ·A.· ·Initially the inspection was June 17 -- I'm

·4· sorry -- July 7 -- July 18, 2007.

·5· · · ·Q.· ·Okay.· And who did the prior inspection from

·6· your firm?

·7· · · ·A.· ·Terry Keskey.· I'm going to give you a really

·8· great cheat sheet.· I think it's deposited.· This is a

·9· monster form of a -- I brought a couple of extra

10· copies.

11· · · · · · This is what we call our noted defect locator

12· matrix.· And down the left-hand column, there's the --

13· just line numbers.

14· · · ·Q.· ·Right.

15· · · ·A.· ·Next are the addresses.· And the way I've got

16· these things sorted is by the street, and then the

17· address, then the unit.

18· · · ·Q.· ·Okay.

19· · · ·A.· ·The next is the plan type of what it is,

20· because some of the conditions are plan type specific.

21· · · ·Q.· ·Right.

22· · · ·A.· ·The next is the type of inspection, whether

23· it was set up by the plaintiff or whether it was a

24· defense inspection that we were attending.· And the

25· next column was the inspection type or date.· So we'll
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·1· have the date.· I'm looking at line entry No. 1, where

·2· it says the date of 9-7-2007.· DT is destructive

·3· testing, and then TK is Terry Keskey.

·4· · · ·Q.· ·Okay.

·5· · · ·A.· ·So this -- this matrix here gives almost like

·6· all the information.

·7· · · ·Q.· ·Great.· Let's -- let's attach one as the next

·8· exhibit.

·9· · · ·A.· ·I think that it was deposited, but not -- but

10· with individual sheets.

11· · · ·Q.· ·I've got it, and I brought a magnifying

12· glass, but I'm very glad that I won't need to use it

13· today.· It's . . .

14· · · ·A.· ·It's one of the -- it's a tactic.

15· · · ·Q.· ·I brought the magnifying glass in case we

16· need it.

17· · · ·A.· ·It's a tactic.

18· · · ·Q.· ·All right.

19· · · · · · MR. STANDER:· Yeah, exactly.

20· · · · · · MR. ODOU:· This will be the next exhibit in

21· order, and it will be oversized.

22· · · · · · THE WITNESS:· I've got three more copies, so

23· if anybody else needs to buy them, take one.

24· · · · · · · · ·(Exhibit 66 marked.)

25· · · ·Q.· ·(By Mr. Odou)· If it's the same and anybody
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·1· wants to use a magnifying glass, it appears to be the

·2· document is Bates stamped P000370.

·3· · · · · · And now that I have the larger --

·4· · · · · · MR. TRIPPIEDI:· Joel, there is a larger

·5· version deposited, but it's not that much larger.

·6· · · ·Q.· ·(By Mr. Odou)· All right.· So in looking at

·7· what we've marked as Exhibit 66, it looks like, if I'm

·8· reading this correctly, you were in a total of 113

·9· units at the project?

10· · · ·A.· ·Yes.· And I didn't want to break up your

11· questioning.

12· · · ·Q.· ·No.

13· · · ·A.· ·I just wanted to throw this out at you so you

14· had it for easier reference.

15· · · ·Q.· ·Okay.· So, for example, for a unit that you

16· were in more than once, like line item 81, it will show

17· that Mr. Keskey was there on 7-17-2007 and again on

18· 8-27-2007?

19· · · ·A.· ·Correct.· The first visit of 7-17 was visual;

20· and then when we went back approximately a month later,

21· August 27, it was destructive testing.

22· · · ·Q.· ·Okay.· Great.· All right.· Cool.

23· · · · · · All right.· What's the next record that you

24· have for an emergency repair?

25· · · ·A.· ·The next one is 8750 Horizon Wind, Unit 102.
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·1· · · ·Q.· ·Would that have been on September 21, 2007?

·2· · · ·A.· ·The first time we were there was August 8th,

·3· 2007.· I'm looking at a document, Bates No.

·4· HNAR00012713.

·5· · · ·Q.· ·Okay.· We're looking at 8750 Horizon Wind,

·6· 102?

·7· · · ·A.· ·Correct.· Terry attended that inspection.

·8· · · ·Q.· ·And I'm sorry.· Terry was there on what date?

·9· · · ·A.· ·This was August 8th, 2007.· Reading from the

10· field report, the purpose of investigation was to

11· determine source of water leaking through first floor

12· air vent.· Initial conclusion was that the water leaks

13· through the spout penetration.· And that was done

14· through a rule-out, ultimately, to put water on the wet

15· wall.

16· · · ·Q.· ·Okay.

17· · · ·A.· ·And when the water was allowed to wash down

18· the wet wall and hit the spout, that's when the water

19· appeared in the floor vent -- in the air vent below.

20· And that issue is part of allegation No. 1 under

21· plumbing.

22· · · ·Q.· ·So the emergency repair was August 8th, 2007?

23· · · ·A.· ·Correct.

24· · · ·Q.· ·So in looking at what we've marked as

25· Exhibit 66, this is only going to show either visual
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·1· inspections or DT or defense inspections?· It's not

·2· going to show the emergencies?

·3· · · ·A.· ·Correct.· It's basically the results of what

·4· I call production inspections.

·5· · · ·Q.· ·Okay.· And so in looking at the production

·6· inspections, it looks like Terry went back around

·7· September 21, about a month later, for the production

·8· inspections.

·9· · · ·A.· ·We went back to that unit again on an

10· emergency inspection call October 22nd, 2007.· Darrin

11· did the follow-up.· And at that point they were wanting

12· to open up the wall behind the shower, but Darrin's

13· note says the job was put on hold because they had to

14· basically set up containment.

15· · · ·Q.· ·So that implies Forensic Analytical was

16· there?

17· · · ·A.· ·Yeah.

18· · · ·Q.· ·Okay.

19· · · ·A.· ·Then we got to visit that unit one more time.

20· I'm sorry.· No, we didn't.

21· · · ·Q.· ·Okay.· All right.· Let's stick with that unit

22· for a minute.· The first inspection, or first emergency

23· in August of 2007, August 8, 2007, do you have any

24· record of repairs being performed by anyone?

25· · · ·A.· ·No.
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·1· · · ·Q.· ·Okay.· Then it looks like as part of your

·2· normal production inspection, that home was inspected

·3· by Terry again on September 21, 2007.· During that

·4· inspection on September 21, 2007, did Terry notice

·5· whether any repairs had been done or if that item was

·6· still leaking?

·7· · · ·A.· ·No repairs had been implemented.· So as a

·8· result, the assumption was that it was still leaking.

·9· · · ·Q.· ·Other than your office, do you know if anyone

10· else was informed of the leak at 8750 Horizon Wind,

11· 101?

12· · · ·A.· ·Well, there's a Forensic Analytical report

13· for that address, so . . .

14· · · ·Q.· ·There is.· I don't believe they were hired by

15· either a subcontractor or D.R. Horton.· I think they

16· may have been hired by Quon Bruce, because that's who

17· the letters are addressed to.

18· · · ·A.· ·Agreed.

19· · · ·Q.· ·What's the date of the Forensic Analytical

20· report?

21· · · ·A.· ·October 30, 2007.

22· · · ·Q.· ·Okay.

23· · · ·A.· ·It has a Bates range -- can I skip the

24· prefixes?

25· · · ·Q.· ·Yeah.
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·1· · · ·A.· ·12921 through 12926.

·2· · · ·Q.· ·Do they conclude in there the cause of the

·3· leak?

·4· · · ·A.· ·No.

·5· · · ·Q.· ·Do they say if anybody has been called out to

·6· fix the leak?· Presumably if they set up containment,

·7· somebody's going to fix it.

·8· · · ·A.· ·No.· I'm reading from Page 2 of the report,

·9· Bates No. 12922.· It says, "The following history of

10· events was developed based on discussions with various

11· parties.· Residents reported" -- "recently reported

12· water intrusion through the powder room bathroom

13· ceiling fan," which is the same thing that we found,

14· the water coming through the air vent.

15· · · · · · It says, "Upon arrival, plastic barriers were

16· in place at the powder bathroom door and at the south

17· stairway wall common with the bathroom tub."

18· · · · · · Basically they concluded there wasn't any

19· mold present.

20· · · ·Q.· ·Okay.· But as we sit here today, seven years

21· later, we don't know who fixed it, the leak?

22· · · ·A.· ·Correct.

23· · · ·Q.· ·Do you know whether or not Ms. Quon had a

24· practice to use a contractor to repair plumbing leaks

25· in the 2007 time frame?· Just going back a little bit.
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·1· · · ·A.· ·I really don't recall.

·2· · · ·Q.· ·Okay.· And you've not reviewed any bills for

·3· work performed for plumbing repairs on behalf of the

·4· association?

·5· · · ·A.· ·Correct.

·6· · · ·Q.· ·Okay.· Do you know who the original

·7· subcontractor or subcontractors were for Arlington?

·8· · · ·A.· ·No.

·9· · · ·Q.· ·Okay.· Unless it appears in a note from a

10· field inspection, then, we don't know if the original

11· subcontractor repaired this condition or not as well;

12· isn't that true?

13· · · ·A.· ·That's true.

14· · · ·Q.· ·Okay.· All right.· So that would pretty much

15· wrap up the third and fourth emergency, depending on

16· how we count them.· I just want to make sure that we

17· talk about all the emergency repairs that your office

18· was aware of, and whether it's seven or more doesn't

19· really matter to me.

20· · · · · · Let's go on.· What's the next one that you

21· have a record of?

22· · · ·A.· ·8780 Horizon Wind, Unit 102.

23· · · ·Q.· ·Okay.· And what was the date of that?

24· · · ·A.· ·November 30, 2007.· There was a follow-up

25· December 10th, 2007.· There was a leak at the pressure
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·1· regulator in the garage.

·2· · · ·Q.· ·Okay.· And who from your office attended on

·3· November 30th, and who attended on December 10th?

·4· · · ·A.· ·Darrin attended both.· It was basically a

·5· minor plumbing repair.· Darrin went back on the return

·6· visit.· Plumber retightened the union connection.

·7· · · ·Q.· ·Okay.

·8· · · ·A.· ·And that was it.

·9· · · ·Q.· ·Do you know the name of the plumber?

10· · · ·A.· ·No.

11· · · ·Q.· ·Okay.· What's the next one that you have in

12· your file?

13· · · ·A.· ·9450 Thunder Sky, Unit 103.· June 12, 2008.

14· Darrin attended that inspection.

15· · · ·Q.· ·And what was the issue then?

16· · · ·A.· ·Homeowner complained of some water staining,

17· first floor ceiling.· Ultimately we determined that the

18· toilet above was the water source.

19· · · ·Q.· ·What was the problem with the toilet?

20· · · ·A.· ·We didn't pull the toilet.· We don't know,

21· except we found that there was a large caulking gap at

22· the base of the toilet to the floor.· It was associated

23· with allegation No. 3, that the toilet's not securely

24· mounted to the floor.

25· · · ·Q.· ·Okay.
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·1· · · ·A.· ·And I don't know if there was any repairs

·2· done or not there.

·3· · · ·Q.· ·Okay.· And that was June 12, 2008?

·4· · · ·A.· ·Yes.

·5· · · ·Q.· ·Now, it looks like Mr. Keskey was there on

·6· July 18, 2007, for visual inspections.· Do you have his

·7· field notes for that July 18, 2007?

·8· · · ·A.· ·I do.

·9· · · ·Q.· ·Okay.

10· · · ·A.· ·Those are on Bates No. 12817 and 12818.

11· · · ·Q.· ·Did Mr. Keskey note if there was a rocking

12· toilet in that same bathroom?

13· · · ·A.· ·He didn't.· The only thing that he did note

14· was in that bath in that bathroom, that the tub valve

15· and spout were loose.

16· · · ·Q.· ·Would it have been Mr. Keskey's practice to

17· try to rock that toilet?

18· · · ·A.· ·Yes.

19· · · ·Q.· ·Does he have any photographs of that toilet?

20· · · ·A.· ·No.· That toilet was not a problem when Terry

21· was there.

22· · · ·Q.· ·Okay.· So when Terry was there in July of

23· 2007, he did not take any pictures of the toilet?

24· · · ·A.· ·Correct.

25· · · ·Q.· ·Then when Darrin was there in July of 2008,
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·1· did he take pictures of the toilet?

·2· · · ·A.· ·He did.

·3· · · ·Q.· ·And Darrin noted that there was a break in

·4· the caulking where the toilet was caulked to the floor?

·5· · · ·A.· ·Yes.

·6· · · ·Q.· ·Now, if that break in the caulking where the

·7· toilet was caulked to the floor existed when Mr. Keskey

·8· was there in July of 2007, would you have expected him

·9· to make a note of it or take a photo of it?

10· · · ·A.· ·I would.

11· · · ·Q.· ·And we don't know if 9450 Thunder Sky, 103,

12· was repaired?

13· · · ·A.· ·Correct.

14· · · ·Q.· ·Again I'm assuming that's not one of the ones

15· that we have a Forensic Analytical?· Let's check if it

16· is.

17· · · ·A.· ·(Witness examined document.)· No.

18· · · ·Q.· ·All right.· It looks like we still have some

19· Forensic Analytical reports to deal with, so let's hit

20· them as we get them.

21· · · · · · What's the next emergency report that you've

22· got?

23· · · ·A.· ·This is from 8689 Tom Noon, Unit 102.· And

24· this inspection took place on September 13, 2007.· This

25· was done by Terry Keskey.· Apparently the homeowner was
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·1· complaining of a creaking or crackling sound when they

·2· stood in the shower.

·3· · · ·Q.· ·Okay.· Was there an emergency connected with

·4· that or . . .

·5· · · ·A.· ·That was why we went out, so . . .

·6· · · ·Q.· ·Okay.

·7· · · ·A.· ·This condition is associated with --

·8· · · ·Q.· ·It's one of the issues we'll cover later

·9· today, I'm sure.

10· · · ·A.· ·Yeah, it is.

11· · · ·Q.· ·From your notes, did Mr. Keskey find an

12· emergency at that location?

13· · · ·A.· ·Well, again, I don't know how to describe the

14· emergency.· The practice was Quon Bruce would call us

15· and tell us that they had set up an emergency

16· inspection.

17· · · ·Q.· ·Right.

18· · · ·A.· ·So I'm not sure what the basis of that

19· characterization was.

20· · · ·Q.· ·Okay.· Fair enough.

21· · · · · · Did Mr. Keskey find any type of leak when he

22· was there on September 13, 2007?

23· · · ·A.· ·No.· No.· Apparently he's got a note here.

24· There was some gentleman named Beau.· It says, "When

25· Beau, the repairman, stepped in the shower, there was
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·1· crackling sound.· Beau agreed there was none."· There's

·2· a video of a repairman in the shower, shower pan.

·3· · · ·Q.· ·So somewhere there's a video of Beau in the

·4· shower?

·5· · · ·A.· ·Yeah.· So it will pique your interest.

·6· · · · · · So what -- again, not to -- not to get out of

·7· any sequence, but when we would stand in some of the

·8· showers, the bottoms didn't get proper support.· You'd

·9· get the soft bottom.· And that's apparently what the

10· homeowner was complaining about, and that's what we

11· went out for.

12· · · ·Q.· ·But we don't have a note whether Beau or Luke

13· Duke fixed the shower, huh?· There was a repairman

14· there?· We just don't know what was there?

15· · · ·A.· ·I don't know if it was done or not.

16· · · ·Q.· ·Right.

17· · · ·A.· ·Terry's note says the repairman recommended

18· drilling four or five holes in the pan and filling the

19· cavity with expanding foam, which is pretty close to

20· what the repair recommendation is for that condition.

21· · · ·Q.· ·Okay.· What's the next emergency repair you

22· have?

23· · · ·A.· ·This one is at 8797 Tom Noon, Unit 102.

24· · · ·Q.· ·Okay.

25· · · ·A.· ·From November 5 -- I'm sorry.· May 21, 2008.
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·1· · · ·Q.· ·Okay.· And what was -- who was there and what

·2· was the nature of the issue?

·3· · · ·A.· ·Darrin was there for that inspection.· There

·4· was water staining in the garage at the ceiling area.

·5· Drywall was cut and removed.· There was certainly

·6· evidence that there had been leaking.· There was no

·7· plumbing directly above the leak site.

·8· · · · · · What Darrin had them do was basically tape

·9· off the area with clear plastic and inform the

10· homeowner, in the event water appears again, give

11· counsel a call and we'll follow up on it.· And we never

12· heard back.

13· · · ·Q.· ·So we don't know what the source of the water

14· was?

15· · · ·A.· ·No.

16· · · ·Q.· ·You said the address is 8797 Tom Noon?

17· · · ·A.· ·Correct.· Unit 102.

18· · · ·Q.· ·I don't think you were back in that one ever

19· again either.· At least that's what my record shows.

20· Is that what your computer shows?

21· · · ·A.· ·Yes.

22· · · ·Q.· ·Hmm.· All right.· What's the next one you've

23· got?

24· · · ·A.· ·That's all of the inspections that we

25· attended that had any type of potential plumbing
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·1· connection.· There's a short two-page report, Bates

·2· No. 14120, 14121, at 8779 Horizon Wind, Unit 101.· We

·3· were asked to investigate damaged drywall, determine

·4· the cause.

·5· · · · · · Ultimately what the notes reflected, there

·6· was no evidence of any water source damage, thus ruling

·7· out a plumbing or mechanical issue; and it was deferred

·8· back to the architect for either a structural or

·9· roofing condition.

10· · · ·Q.· ·Okay.· But we don't know ultimately what

11· happened with that?

12· · · ·A.· ·Correct.

13· · · ·Q.· ·Okay.· You have some additional Forensic

14· Analytical reports that you have looked at.· Maybe I'll

15· just thumb through them at a break.· But the leaks that

16· were reported or the sources of water that were

17· reported in those other reports were not ones that your

18· firm investigated?

19· · · ·A.· ·Correct.

20· · · ·Q.· ·So your knowledge would just be limited to

21· whatever is in these reports?

22· · · ·A.· ·Correct.

23· · · ·Q.· ·Okay.· I'll thumb through those at a break.

24· We'll just keep them segregated for now.

25· · · · · · All right.· We started this morning talking
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·1· about the documents that you had in your file.· You

·2· have never received the subcontracts?

·3· · · ·A.· ·Correct.

·4· · · ·Q.· ·And you do have the architectural plans and

·5· any plumbing and mechanical plans as part of that?

·6· · · ·A.· ·Yes.

·7· · · ·Q.· ·Okay.· Any other original construction

·8· documents that you have?

·9· · · ·A.· ·There's a whole series of documents from the

10· building department, which is a collection of permits

11· and things like that.· It's approximately 32 documents.

12· They have a Bates number contained on a disk of

13· HNAR0001 through -- I came up with the wrong number --

14· through 10,031.· So apparently there's about 10,000

15· documents on this thing.

16· · · ·Q.· ·Right.· It's not something you relied upon

17· for your opinions?

18· · · ·A.· ·No.· No.

19· · · ·Q.· ·Okay.· All right.· Let's get into your report

20· of February 28th, 2011.

21· · · ·A.· ·Can we take five?

22· · · ·Q.· ·Yeah.· Absolutely.· Take a five-minute break.

23· · · · · · · · ·(A recess was taken.)

24· · · · · · · · ·(Exhibit 67 marked.)

25· · · · · · MR. ODOU:· Let's go back on the record.
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·1· · · ·Q.· ·(By Mr. Odou)· While we were off the record,

·2· we had a collection of codes marked collectively as

·3· Exhibit 67.· It's my understanding, Mr. Kreitenberg,

·4· that these are all of the excerpts of the various codes

·5· that you've relied upon for your reports.

·6· · · ·A.· ·Yes.

·7· · · ·Q.· ·Okay.· And we will talk about the different

·8· pages as we get there.· One other, I guess,

·9· housekeeping question that I would have for you is,

10· it's my understanding that at some point in time the

11· manufacturer of the plumbing system provided a replumb

12· to the homeowners at Arlington at High Noon.

13· Unfortunately, as I sit here today, I can't think of

14· the name of that manufacturer.· Do you know who was the

15· manufacturer of the plumbing system?

16· · · ·A.· ·I think that it was a subsidy of Uponor

17· recalled REHAU.

18· · · ·Q.· ·Okay.

19· · · ·A.· ·When we did our original testing, we found

20· the REHAU system, which was the 1807 system.· It uses a

21· stainless steel perforated crimp ring around the

22· fitting.· And when we went back in 2011, we found that

23· a lot of those connections had been changed, so I think

24· it was REHAU, subsidiary of Uponor, which is also the

25· parent company of Wirsbo.
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·1· · · ·Q.· ·Okay.

·2· · · ·A.· ·I don't know the extent of re-pipe that did

·3· or didn't take place.

·4· · · ·Q.· ·A few of the homeowners in their

·5· depositions -- we've only taken a few, I think one of

·6· them maybe -- produced a document that he or she had

·7· received from the manufacturer.· Whether it was REHAU

·8· or Uponor, I'm not sure, because I can't remember.

·9· Have you seen any of those documents?

10· · · ·A.· ·I haven't.

11· · · ·Q.· ·Okay.· So based on the inspections that you

12· performed in approximately 2011, it did appear, though,

13· that someone had gone through and at least replumbed

14· some of the homes at Arlington Ranch?

15· · · ·A.· ·Correct.

16· · · ·Q.· ·Okay.

17· · · ·A.· ·And that would impact on plumbing allegation

18· 19.

19· · · ·Q.· ·All right.· Why don't we -- we can just take

20· that one out of order and deal with that one right now

21· while we're talking about it.

22· · · · · · In plumbing allegation 19, you had described

23· it as a Wirsbo water distribution system.· The more

24· accurate description, though, would be it's a REHAU

25· system?
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·1· · · ·A.· ·Yes.

·2· · · ·Q.· ·And will you be offering any opinions as to

·3· the adequacy of the replumb that was done by the

·4· manufacturer?

·5· · · ·A.· ·As I sit here right now -- I realize I'm

·6· supposed to give you my final opinions -- without

·7· having all the documentation, it's hard to say what I

·8· would or wouldn't opine to.· From what I can see, I'm

·9· leaning towards the position that it would be

10· appropriate not to pursue it, if in fact the re-pipes

11· were done with appropriate materials.

12· · · ·Q.· ·I don't know if it makes you feel any better

13· or not, but Mr. Valine has not costed a re-pipe.· So it

14· would appear Mr. Valine is not offering opinions as to

15· the adequacy or inadequacy of the re-pipe that was

16· done.

17· · · · · · And from what I hear from your answer, it

18· sounds like you're not in a position to offer an

19· opinion as to the work that was done to replumb the

20· homes.

21· · · ·A.· ·Correct.· A few fittings that we did pull

22· were not high-zinc-content fittings, which means that

23· they would not be susceptible to the dezincification

24· phenomenon.

25· · · ·Q.· ·Right.
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·1· · · ·A.· ·So that would be consistent with an

·2· appropriate repair.

·3· · · ·Q.· ·Okay.· And you can tell that just by looking

·4· at the fitting and seeing what the manufacturing code

·5· on it is; is that right?

·6· · · ·A.· ·Exactly.

·7· · · ·Q.· ·Okay.· And I believe -- well, I'll save that

·8· for another time.

·9· · · · · · Okay.· I think that disposes of defect P19.

10· Are there any other opinions that you had intended to

11· offer -- or you intend today, I guess, to offer as to

12· defect P-19?

13· · · ·A.· ·No.

14· · · ·Q.· ·Okay.· All right.· So let's go back to the

15· beginning and talk about, I guess, the preamble to your

16· report.· There are certain amendments that were made in

17· the first paragraph of your report, and that basically

18· just reflects that over the passage of time there were

19· some corrections made in some additional units that you

20· got to see.

21· · · ·A.· ·Correct.

22· · · ·Q.· ·How many homes are in Arlington Ranch, High

23· Noon only?

24· · · ·A.· ·It's a total -- based on the plan review,

25· it's a total of 114 buildings.· Each building is a
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·1· triplex, which would yield 342 units in total.· And

·2· because they're triplexes, it would be one-third

·3· Plan 1, one-third Plan 2, one-third Plan 3.

·4· · · ·Q.· ·Okay.· In the preamble to your report, you've

·5· got a total of 85 units were inspected; and I think in

·6· the oversized exhibit, it was 120-something, so that

·7· may not have been updated.· It looks like -- I'm sorry.

·8· 113 that were inspected at various inspections.· So

·9· that 85 would now be 113?

10· · · ·A.· ·No, because if you look at the preamble, kind

11· of in the middle, I put down 113 single style devices,

12· such as ranges, dishwashers or water heaters.· So the

13· early number describes the plan types that were

14· visited.

15· · · · · · Oh, I see what you're saying.· You know,

16· you're right.· That first -- where it says a total of

17· 85 units in the third line, that should have been

18· changed to 113.

19· · · ·Q.· ·Yeah.· Okay.

20· · · ·A.· ·You're right.

21· · · ·Q.· ·And then the plan types would just -- they'd

22· be noted in the oversized exhibit, however many it was?

23· · · ·A.· ·Yes.

24· · · ·Q.· ·Okay.· I see the asterisks next to the

25· February 11, 2011 -- February 28, 2011.· There's double
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·1· asterisks, and that implies to me, in reading that,

·2· that the only change from the April 11 report was just

·3· the addition of P-19.· Is that what that meant?

·4· · · ·A.· ·That's exactly what it means.

·5· · · ·Q.· ·Okay.· And then obviously the quantity of

·6· units inspected changed over the seven years of this

·7· litigation.

·8· · · · · · I could be wrong, but I think it's you, me

·9· and Judge Johnson are the only people on this case the

10· whole seven years, but -- I'm keeping score, and by the

11· end of the case I'll know who survived.

12· · · · · · Let's start with P-01 defect, the fiberglass

13· showers.· Who's the manufacturer of those?

14· · · ·A.· ·I don't know if that -- I have that noted

15· anywhere, Joel.

16· · · ·Q.· ·Okay.

17· · · ·A.· ·I'll try to keep buzzing through pictures as

18· we're talking, see if I can find that.

19· · · ·Q.· ·Okay.· So if it is noted, it would be in a

20· picture?

21· · · ·A.· ·Correct.

22· · · ·Q.· ·Does your file contain any literature from

23· the manufacturer?

24· · · ·A.· ·Not of the tub/shower, no.

25· · · ·Q.· ·Okay.· Now, it looks like your concern is two
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·1· possible sources of leaks, but maybe I'm reading this

·2· wrong.· You're talking about the intersection where the

·3· tub wall comes down and meets the valves as being one

·4· possible source of water intrusion.

·5· · · ·A.· ·Correct.

·6· · · ·Q.· ·Or the -- I'll use the valves or the spout or

·7· all of those components.

·8· · · ·A.· ·Correct.

·9· · · ·Q.· ·Are you also concerned with a leak where

10· those components are inside a wall cavity?

11· · · ·A.· ·No.· It's -- there's -- we're either getting

12· water -- well, we're getting water through all the

13· tub/shower valves.· There's something called a trim

14· sleeve, and the escutcheon plate basically over that

15· trim sleeve.· So we're getting water at that gap

16· between the escutcheon plate and the trim sleeve.· And

17· that's universal.

18· · · · · · And then the other sources of water, in some

19· cases we have the valves themselves aren't adequately

20· supported, which helps contribute to that condition.

21· Also the tub spout penetrations were not done properly,

22· so when water washes down the wall of the tub/shower

23· assembly, then we get penetration at that point as

24· well.

25· · · · · · And tub spouts were loose also.· And in some
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·1· conditions we found the walls themselves, the

·2· surrounds, didn't have adequate support.

·3· · · · · · So if you look at Exhibit 66, the valve

·4· leaking themselves, it's a product condition and I'm

·5· alleging that it exists at all locations.· But the

·6· other condition, which is described as P-01B, is more

·7· limited; and if you look through Exhibit 66, you'll

·8· find where they're noted and you'll find out -- you'll

·9· see which fixture or which condition we found that at.

10· · · ·Q.· ·Okay.

11· · · ·A.· ·So, for example, only because it's closest to

12· your eyeball, if you look at line 113 --

13· · · ·Q.· ·Right.

14· · · ·A.· ·-- we found that the master had soft walls.

15· That's what the SW means.

16· · · ·Q.· ·Okay.

17· · · ·A.· ·So in the column where it says P-01B, Note,

18· it will either give a -- the shower valve location,

19· such as a shallow valve, rough-in is a problem, or say

20· master valve was loose.· I told you SW means soft wall.

21· In some locations it will say a spout being loose.· So

22· it's pretty well detailed specifically.

23· · · ·Q.· ·Okay.· Now, if we wanted to determine whether

24· these findings are pre or post replumb, is there a way

25· to do that?

HARVEY KREITENBERG·
HIGH NOON vs. D.R. HORTON

January 22, 2014

800.211.DEPO (3376)
EsquireSolutions.com

HARVEY KREITENBERG·
HIGH NOON vs. D.R. HORTON

January 22, 2014
51

800.211.DEPO (3376)
EsquireSolutions.com

YVer1f

1273



·1· · · ·A.· ·They would be pre, because during the course

·2· of the first round of investigation is where we found

·3· all of these problems.· But even when we did the

·4· subsequent inspections in 2011, we found that those

·5· same conditions existed.· So it seemed that whoever did

·6· the re-piping really dealt with the yellow brass

·7· connectors only and none of the other conditions that

·8· accompanied those installations.

·9· · · ·Q.· ·Okay.· Did we -- or did you document REHAU

10· fittings for the mixing valves or behind the walls when

11· you did your original investigation for these showers?

12· · · ·A.· ·They were found -- I didn't get involved with

13· the yellow brass litigation at all until the very, very

14· end of 2008.

15· · · ·Q.· ·Okay.

16· · · ·A.· ·And the initial reports were issued prior to

17· that involvement.

18· · · ·Q.· ·So do we know one way or the other today if

19· the valves that are behind the wall were changed out as

20· part of the replumb?

21· · · ·A.· ·The valve's a term of art.· I don't know if

22· you're meaning -- meaning that Delta valve itself or

23· the connections to that valve.

24· · · ·Q.· ·I'm thinking of the connections inside the

25· wall cavity, where they come out and, you know, hook up
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·1· when you have the mixing valves.

·2· · · · · · I guess my question -- a better question is,

·3· do we know the scope of the replumb behind the walls of

·4· the showers?

·5· · · ·A.· ·I think so.· I'm -- this is -- I'm going to

·6· show you image 6526.

·7· · · ·Q.· ·I'll just come around, if that's okay.· You

·8· drive.· I'll walk.

·9· · · ·A.· ·This is image 6526.· This one's taken from

10· 8690 Horizon Wind, Unit 101.

11· · · ·Q.· ·Okay.

12· · · ·A.· ·And this is the tub/shower valve.

13· · · ·Q.· ·Right.· Behind the wall?

14· · · ·A.· ·Behind the wall.· So this is the original

15· Delta tub/shower valve.· There was still no backing

16· that was provided, which is why the valve was loose.

17· But this was the tubing and the connections that were

18· changed out.· So it doesn't seem that any work was done

19· on the valve whatsoever, but merely the water supplies

20· into the valve during that re-pipe.

21· · · ·Q.· ·So the water supply lines coming into the

22· shower at least at some point was changed as part of

23· the replumb?

24· · · ·A.· ·Yes.

25· · · ·Q.· ·And then we don't know if they did any work
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·1· on the occupant's use side of the shower as part of

·2· that replumb?

·3· · · ·A.· ·I don't believe they did, because we saw the

·4· same conditions even after the re-pipe was done.

·5· · · · · · We're in the same -- we're in the same unit

·6· here, except at image 6520, and the tub spout

·7· penetration still had not been sealed.· We're still

·8· getting the water intrusion through the tub spout that

·9· drips into the gutter.

10· · · ·Q.· ·Okay.· So you're showing a photo from April

11· of 2011.· The back side of a tub/shower?

12· · · ·A.· ·Correct.· This is -- to the best of my

13· knowledge, this occurred after re-pipes had occurred,

14· so much so that we can even see a piece of the piping

15· that's kind of sitting on the tub gutter --

16· · · ·Q.· ·Right.

17· · · ·A.· ·-- of the original PEX connection.

18· · · ·Q.· ·Okay.· Other than the emergency repairs that

19· your company observed, did you get or receive any

20· documentation or have any documentation in your file

21· about homeowner complaints for various plumbing items?

22· · · ·A.· ·No.

23· · · ·Q.· ·The repair recommendation that you're making

24· is to come in from behind the shower and do the work

25· from that side and then -- or not?
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·1· · · ·A.· ·That was the original repair.· We have done

·2· some work in the last year or so, both on these Delta

·3· valves and another product called Moen; and what we've

·4· done is we've been able to pull off the escutcheon

·5· plate and fabricate something I call a stop ring, which

·6· almost looks like -- it almost looks like a top hat, if

·7· you will.· And what it does is provides a horizontal

·8· surface.· And then what we're able to do is fill the

·9· flat horizontal surface of that stop ring full of

10· silicone and put the escutcheon plate back up and let

11· the silicone cure, and that seems to take care of that

12· leak at the lip seal gasket that the factory provides.

13· · · · · · So that would take care of P-01A, but that

14· wouldn't stabilize the valves in the walls.· So where

15· they're loose, we still have to get to the wall to put

16· the necessary strapping back there to lock that valve

17· down.

18· · · ·Q.· ·And that can be done through the back side of

19· the wall?

20· · · ·A.· ·Yes.

21· · · ·Q.· ·Now, you're recommending that this repair be

22· performed at all 342 homes?

23· · · ·A.· ·Yes.· And I would have to communicate that

24· alternate repair to Tim.

25· · · ·Q.· ·Well, it sounds like you would still need to
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·1· cut the drywall, though, to get to the strapping.

·2· · · ·A.· ·Right where that condition exists, correct.

·3· · · ·Q.· ·What about P-02?· Is that one being

·4· extrapolated to all the homes as well?

·5· · · ·A.· ·2A, yes, which is the master showers.

·6· · · ·Q.· ·Yeah.

·7· · · ·A.· ·But not 2B.

·8· · · ·Q.· ·For defect 2A, this is just in the Plan 102s?

·9· · · ·A.· ·Yes.

10· · · ·Q.· ·And this is a condition where you can hear it

11· if you step on it?

12· · · ·A.· ·Correct.

13· · · ·Q.· ·Why is that being extrapolated if it's

14· something that can be detected with a relatively

15· minimal inspection?

16· · · · · · MR. STANDER:· Calls for a legal conclusion.

17· · · · · · Go ahead, if you know.

18· · · ·A.· ·I'm sorry, I didn't hear the question.· Say

19· it again.

20· · · ·Q.· ·(By Mr. Odou)· Yeah.· Just why are you

21· extrapolating that?· You can step on it and hear it

22· crack or pop or feel it's not supported.· Why

23· extrapolate it rather than just use a specific, you

24· know:· We found it here; we didn't find it there?

25· · · ·A.· ·Oh, I understand.· I'm -- because of where we
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·1· did find it specifically, it seemed that it's a result

·2· of failing to provide any bases or any support

·3· underneath the shower pan.· And near as we're able to

·4· understand, albeit I haven't seen contracts, it seems

·5· it's one product by one installer.· So I'm of the

·6· belief that they used the same methodology in all the

·7· showers.

·8· · · ·Q.· ·So you didn't find any that were adequately

·9· supported?

10· · · ·A.· ·At the -- for the bottoms, right.· Now,

11· there's two levels of support.· There's the floor of

12· the pan itself --

13· · · ·Q.· ·Right.

14· · · ·A.· ·-- which is what the issue is, which is

15· different than tying the pan to the walls.

16· · · ·Q.· ·Right.

17· · · ·A.· ·The walls -- the pans to the walls was

18· sufficient.· It was just the bottom of the pans.

19· · · ·Q.· ·And so every place that you looked into or

20· somebody stepped into a shower, they were able to make

21· it creak or pop by stepping on it?

22· · · ·A.· ·Correct.

23· · · ·Q.· ·So that was a hundred percent of your

24· inspections?

25· · · ·A.· ·Correct.

HARVEY KREITENBERG·
HIGH NOON vs. D.R. HORTON

January 22, 2014

800.211.DEPO (3376)
EsquireSolutions.com

HARVEY KREITENBERG·
HIGH NOON vs. D.R. HORTON

January 22, 2014
57

800.211.DEPO (3376)
EsquireSolutions.com

YVer1f

1279



·1· · · ·Q.· ·For the codes and standards for this defect,

·2· you cite the manufacturing specifications and the UPC.

·3· And also for the first one, I think you cited the UPC.

·4· Was there a specific Uniform Plumbing Code that we're

·5· referencing for these that we need to talk about?

·6· · · ·A.· ·Yes.· First of all, I'm using 2000 codes.

·7· · · ·Q.· ·Right.

·8· · · ·A.· ·That's based on the title page of the plans.

·9· The title page of the plans has Bates No. 10042.

10· · · ·Q.· ·Right.

11· · · ·A.· ·So the first code section, Section 310,

12· Workmanship, which is like a catchall applicable to all

13· the allegations.· And then for P-01, I'm referencing

14· code section 408.2, 408.3 and 408.4.

15· · · ·Q.· ·Okay.

16· · · ·A.· ·And for P-02, I'm referencing 408.2 and

17· 408.6.

18· · · ·Q.· ·Okay.· Let's do a little catch-up, then,

19· because I omitted that when I discussed P-1.· For

20· defect P-1, you've highlighted the section in the

21· plumbing code of 310.4, and highlighted manufacturer's

22· installation instructions.· Is that for this case?

23· · · ·A.· ·Yes.

24· · · ·Q.· ·Okay.· Just making sure.· Okay.

25· · · · · · Actually I don't have questions for P-1.
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·1· Let's see P-2.· So for P-2A, just talking about the

·2· shower pans themselves lacking support, you're relying

·3· upon 408.6 from the Uniform Plumbing Code?

·4· · · ·A.· ·Correct.

·5· · · ·Q.· ·The very first sentence, perhaps?

·6· · · ·A.· ·Correct.

·7· · · ·Q.· ·That "Fixture shall be set level and in

·8· proper alignment"?· That's -- with reference to

·9· adjacent walls, that's the specific part of that code

10· you're relying on?

11· · · ·A.· ·Correct.

12· · · ·Q.· ·And because there's -- how did you describe

13· it -- creaking or popping, you believe that violates

14· that very first sentence of 408.6?

15· · · ·A.· ·Correct.

16· · · ·Q.· ·Now, the second part of defect P-02, the

17· wainscot panel surrounds are not properly sealed, can

18· you show me a photo of that, because we discussed this

19· one yesterday with the architectural expert and we may

20· have an overlap.· I want to see if you're identifying

21· the same thing he is.

22· · · ·A.· ·By the way, the tubs are Sterling.

23· · · · Q.· ·There we go.

24· · · ·A.· ·These are from 8800 Horizon Wind, Unit 101.

25· · · ·Q.· ·Okay.
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·1· · · ·A.· ·Starting with image 2460, this is an overview

·2· of the master tub.

·3· · · ·Q.· ·Okay.

·4· · · ·A.· ·This is a close-up of the valve and spout.

·5· · · ·Q.· ·Right.

·6· · · ·A.· ·There's the brand name for the Sterling.

·7· · · ·Q.· ·Okay.

·8· · · ·A.· ·That's at image 2462.

·9· · · · · · And the crusty deposits that we're seeing on

10· the vertical wall -- there's a line that runs across

11· the center of the image, and the upper stuff is the

12· surrounds and the lower part is the actual bathing

13· module itself.

14· · · ·Q.· ·Okay.

15· · · ·A.· ·So this is where we're finding that there's

16· an improper or lack of seal.

17· · · · · · This is image 2463, where we can see again

18· the crusty material buildup.· That then spills over and

19· causes the water damage to the drywall --

20· · · ·Q.· ·Okay.

21· · · ·A.· ·-- adjacent to that tub.

22· · · ·Q.· ·Now, are you only calling this out on the

23· tub/showers and not the shower enclosures?

24· · · ·A.· ·Yes.

25· · · ·Q.· ·So for the wainscoting panel surrounds, that
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·1· is a site-specific or tub-specific issue in the case?

·2· · · ·A.· ·Yes.· I don't know what Sanders was or was

·3· not saying; but from my perspective, yes.

·4· · · ·Q.· ·Okay.· So across the bottom of Exhibit 66,

·5· we'll have the total number of repairs for that?

·6· · · ·A.· ·Yes.

·7· · · ·Q.· ·Okay.· So for 2A it's four tubs only, and for

·8· 2B it's going to be nine locations.· Presumably that's

·9· nine tubs whether they're in multiple units or --

10· · · ·A.· ·Correct.

11· · · ·Q.· ·Yeah.· Okay.· You got what I was trying to

12· say.· Bad question, but nine locations.

13· · · · · · Okay.· All right.· Now let's go to

14· everybody's favorite, the toilets are not securely

15· mounted to the wood-framed -- framed floors.· P-3.

16· Let's just talk about A.

17· · · ·A.· ·We didn't find that many in the project.

18· · · ·Q.· ·Okay.

19· · · ·A.· ·What your basic test procedure is is to go up

20· against the toilet and bump up against it with a knee

21· and see if it rocks.

22· · · ·Q.· ·Bump up against it with a knee or grab it

23· with two hands and shake it?

24· · · ·A.· ·Well, sometimes.· Basically we bump up

25· against it with a knee.· And if it's rocking, then what
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·1· we attempt to do is tighten the closet bolts, because

·2· sometimes they'll work their way loose.· And if it

·3· continues to rock after tightening those, then we know

·4· that the mounting device, or the closet flange, isn't

·5· secure to the structure; and that's when we'll label it

·6· a rocker.

·7· · · ·Q.· ·Okay.

·8· · · ·A.· ·And then when we did the investigation as to

·9· why they rock, we found that all of the holes of the

10· closet ring weren't filled with fasteners to lock the

11· ring down to the structure.

12· · · ·Q.· ·And we've seen this in other cases, where the

13· closet rings, the holes are not always -- all of them

14· are used.· It's, I believe, your opinion in this case

15· that all of the holes should be used and it should have

16· fasteners in them.· Is that accurate?

17· · · ·A.· ·Yes.

18· · · ·Q.· ·So because of the lack -- well, maybe I'm not

19· following.· Hang on a sec.

20· · · · · · I'm not following part B of this defect.· You

21· say, "Closet bend grade slab penetrations."

22· · · ·A.· ·We have two conditions.· We have toilets that

23· are sitting on wood-framed floors.

24· · · ·Q.· ·Right.

25· · · ·A.· ·And we've also got toilets that sit on
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·1· concrete floors.

·2· · · ·Q.· ·Right.

·3· · · ·A.· ·So Plans 2 and 3 are townhomes, split-level.

·4· So Plans 2 and 3 have a toilet on a concrete floor.

·5· · · ·Q.· ·Right.

·6· · · ·A.· ·And in some instances we found that the

·7· closet rings there weren't secured to the concrete

·8· floor, and where the pipe came through also wasn't

·9· sealed.

10· · · ·Q.· ·And let's just talk about the ones that are

11· on the concrete floor for a moment.

12· · · ·A.· ·Okay.

13· · · ·Q.· ·The ones on the concrete floor, did you open

14· any of those in destructive testing?

15· · · ·A.· ·Yes.

16· · · ·Q.· ·So you've got some photos of those?

17· · · ·A.· ·Yes.

18· · · ·Q.· ·I'll come around.

19· · · · · · So the ones that are embedded in -- or

20· they're on concrete floors -- there we go.· Those are

21· first floor?

22· · · ·A.· ·Yes. · So this is at 877 Tom Noon, Unit 102.

23· · · ·Q.· ·Okay.· Now, looking at it, we're looking at

24· it from the living side; and there's a layer of tile

25· that the homeowner has installed or somebody has
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·1· installed --

·2· · · ·A.· ·Somebody has installed, correct.

·3· · · ·Q.· ·-- and then there's a ring.· And your concern

·4· is the metal ring doesn't have fasteners in all of the

·5· holes that are pre-drilled for the ring?

·6· · · ·A.· ·Correct.· And actually on the concrete floor,

·7· there was no fasteners at all.· This is image 6247,

·8· which is basically the overview; and in 6248 we just

·9· put a nail in there to show that all the holes were

10· vacant and nothing was used whatsoever.

11· · · ·Q.· ·Nothing was in the holes.· Now, the ring is

12· embedded in concrete, if you pulled that tile up, isn't

13· it?· Or you don't know?

14· · · ·A.· ·I really don't know.

15· · · ·Q.· ·Okay.

16· · · ·A.· ·Usually the closet rings are put on after the

17· slab is poured, which means that it would not be

18· embedded in the concrete.· That's not to say the

19· plumber didn't do that, but it's a real tough

20· installation to do it that way.

21· · · ·Q.· ·Did you pull up any of the rings to see how

22· they're attached?

23· · · ·A.· ·No.

24· · · ·Q.· ·So this is part B of this defect, or am I

25· still not --
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·1· · · ·A.· ·Correct.· It's B.· Part B.

·2· · · ·Q.· ·Oh, this is part B?

·3· · · ·A.· ·On the concrete.

·4· · · ·Q.· ·Okay.· And I guess I'm just not

·5· understanding.· What's a closet bend?

·6· · · ·A.· ·It's a fancy name for an elbow.

·7· · · ·Q.· ·Okay.

·8· · · ·A.· ·They call it a closet bend because -- it's a

·9· device that's used for toilets, for water closets; and

10· they call it a bend because it just is that, it bends.

11· · · · · · The piping configurations changed over the

12· years, and it used to be that toilet discharges went

13· directly into vertical pipes.

14· · · ·Q.· ·Right.

15· · · ·A.· ·And then as multi -- multiple floor units

16· started coming in, they thought it was no longer

17· practical to pipe them that way, so they designed a

18· special elbow, this bend that was designed for water

19· closets, and that's why they call it a closet bend. · So

20· it's really a term of art.

21· · · ·Q.· ·Okay.· That makes a lot more sense now.

22· · · · · · So for the ones that are on the wood-framed

23· floors on the second floors, are you repairing a

24· hundred percent of those?

25· · · ·A.· ·No.· Again, we're --
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·1· · · ·Q.· ·Those are specific?

·2· · · ·A.· ·Yes.· Site specific.

·3· · · ·Q.· ·And how many of those are total?

·4· · · ·A.· ·41 on -- we found 41 on the wood-framed

·5· floors of the 222 inspected, so we predicted there

·6· would be 18 percent overall.· And on the concrete, of

·7· the 77 inspected, we found deficiencies with seven, or

·8· 9 percent.

·9· · · ·Q.· ·Okay.· And it appears that Mr. Valine agrees

10· with those quantities.· Plenty surprised.

11· · · ·A.· ·Who does?

12· · · ·Q.· ·The cost of repair gentleman appears to agree

13· with those quantities.· So for heaven's sake, let's not

14· change them.

15· · · · · · All right.· That's 3.· All right.· Let's talk

16· about P-4, the inadequately-sized water heaters.· Let

17· me ask you a couple of background questions on this

18· one.· Just in the description of the defect, you've got

19· an abbreviation.· I wasn't sure what that was.· OVD.

20· What's that?

21· · · ·A.· ·Overflow drain.

22· · · ·Q.· ·Oh, okay.· So in your opinion, this defect is

23· only applicable to the 101 and 103 plan types?

24· · · ·A.· ·Yes.

25· · · ·Q.· ·Okay.· Now, what is it about the standard of
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·1· care that you believe is violated by the use of the

·2· size and capacity water heater?

·3· · · ·A.· ·We'll just -- there's two things:· The

·4· standard of care and the manufacturer's specifications.

·5· So standard of care in my mind means complying with

·6· standard engineering practices.

·7· · · ·Q.· ·Engineering or plumbing practices?

·8· · · ·A.· ·Standard -- well, I should say standard

·9· plumbing engineering practices.

10· · · ·Q.· ·Okay.

11· · · ·A.· ·As well as complying with the manufacturer's

12· specifications and/or recommendations, and also satisfy

13· consumer expectation.

14· · · ·Q.· ·Okay.

15· · · ·A.· ·So that's what I mean by the standard of

16· care.

17· · · ·Q.· ·All right.· Let's break those down.· The

18· consumer expectations.· What analysis or investigation

19· have you done at Arlington Ranch as to the homeowner's

20· expectations?

21· · · ·A.· ·I've got no communications with any of the

22· homeowners.· My basis of consumer expectation is based

23· on attending multiple seminars or code-writing sessions

24· that I'm involved in, where the understanding from the

25· code writers and the presenters at the seminars is that

HARVEY KREITENBERG·
HIGH NOON vs. D.R. HORTON

January 22, 2014

800.211.DEPO (3376)
EsquireSolutions.com

HARVEY KREITENBERG·
HIGH NOON vs. D.R. HORTON

January 22, 2014
67

800.211.DEPO (3376)
EsquireSolutions.com

YVer1f

1289



·1· there should be enough hot water to satisfy the most

·2· demanding fixture and provide adequate hot water for

·3· the use of one other fixture.

·4· · · · · · So in this case we've got the large soaking

·5· tub without the overflow drain, which is the most

·6· demanding fixture in the residence.

·7· · · ·Q.· ·Right.

·8· · · ·A.· ·So the -- based on those seminars and code

·9· writing, we want to provide a water heater that would

10· be able to fill that tub and still do one other thing

11· afterwards.· And I would --

12· · · ·Q.· ·So somebody can take a hot bath and, what,

13· wash the dishes?

14· · · ·A.· ·Yeah, or take a shower afterwards or a load

15· of laundry or whatever.

16· · · ·Q.· ·Okay.· Can you identify for me the specific

17· seminar or seminars you've attended where that's been

18· discussed?

19· · · ·A.· ·I sit on the Uniform Mechanical Code

20· Technical Committee, and we met last in May in

21· Salt Lake City.· And I sit on the hydronics heating

22· code writing body also, and we deal with water heater

23· sizing, because in hydronic heating we're relying on

24· the water heater itself to provide comfort heating as

25· well.
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·1· · · · · · So the discussions involve the sizing of our

·2· water heaters to make sure that we now have enough

·3· water to satisfy the plumbing demands but there's

·4· enough reserve heat to be able to provide space heating

·5· as well.

·6· · · ·Q.· ·The hydronics system, my understanding is you

·7· have pipes actually under the floors to heat.· Is that

·8· what type of system we're talking about?

·9· · · ·A.· ·That's radiant.· That's radiant.· That's

10· hydronic radiant.

11· · · ·Q.· ·Yeah.

12· · · ·A.· ·Straight hydronic is where you've got a heat

13· exchanger, something similar to a radiator.

14· · · ·Q.· ·Okay.

15· · · ·A.· ·And when you call for heat, there's water

16· that moves from the water heater to this heat exchanger

17· or radiator, and then there's a fan that's upstream

18· from the radiator that blows that heat off the heat

19· exchanger.

20· · · ·Q.· ·Okay.

21· · · ·A.· ·So that's pure hydronic, and what you're

22· talking about is radiant hydronic.

23· · · ·Q.· ·Right.

24· · · ·A.· ·And there, too, we also have to make sure

25· there's sufficient hot water, both in the space heating
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·1· as well as the domestic plumbing.

·2· · · ·Q.· ·Do you typically see those systems in

·3· production housing?

·4· · · ·A.· ·Which systems?

·5· · · ·Q.· ·The systems where you've got hydronic

·6· heating.· At least in Southern Nevada so far?

·7· · · ·A.· ·It was a real popular phase here.· We saw a

·8· lot of the hydronic heating systems.· A company called

·9· Aqua-Therm had those heat exchangers in the forced air

10· units, so -- but the radiant floor heating, I don't

11· know if I've ever seen one out here.

12· · · ·Q.· ·My wife thinks it will be a neat idea and

13· wants one, so we'll call you if we do.

14· · · ·A.· ·Keeps your -- keeps your toes toasty.

15· · · ·Q.· ·Yeah.· Anyways, we're getting a little bit

16· off topic.

17· · · · · · So you have discussed this in committee

18· meetings for the two committees that you identified.

19· · · ·A.· ·Correct.

20· · · ·Q.· ·What about the seminars that you attended,

21· specific seminars where the size of the water heater

22· and the expectations of the homeowner to be able to

23· take a bath or shower and use one other device?

24· · · ·A.· ·Yeah.· The seminars usually accompany these

25· code writing meetings, and manufacturers will come in.
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·1· And certainly they're motivated to promote their

·2· product.

·3· · · ·Q.· ·I can see a bunch of wild plumbing engineers

·4· in Salt Lake City having a great time.

·5· · · · · · So typically the parties that are promoting

·6· their products are the manufacturers that have an

·7· interest to sell you a larger water heater?

·8· · · ·A.· ·Agreed.

·9· · · ·Q.· ·Wouldn't that be true?

10· · · ·A.· ·Agreed.

11· · · ·Q.· ·And so perhaps even some of their marketing

12· is, hey, not only can you take a shower when you're --

13· with your hot water, but you can run your tub and your

14· washing machine if you use my super water heater?

15· · · ·A.· ·Agreed.· I'm the first one to admit that they

16· are motivated, which is one of the big themes behind

17· the tankless water heaters, where they say there's

18· limitless hot water.

19· · · ·Q.· ·Right.· So for the 101 and 103 homes, it's

20· your opinion that the water heaters are undersized

21· because someone can't use the master soaker tub and

22· fill it up completely with hot water and do one other

23· thing with their hot water?

24· · · ·A.· ·Correct.

25· · · ·Q.· ·And you've done a calculation on this?
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·1· · · ·A.· ·Yes.· I didn't do one specifically for

·2· Arlington Ranch.· I've done it on other projects.

·3· · · ·Q.· ·Okay.· And the calculation that you do, walk

·4· me through how that works.

·5· · · ·A.· ·We do a couple of things.· The first thing we

·6· do is look at the size of the water heater.

·7· · · ·Q.· ·Right.

·8· · · ·A.· ·And these type of storage tank water heaters,

·9· there's approximately 70 percent of the capacity that's

10· available for hot water.· So we have 40-gallon heaters,

11· so we have approximately 28 gallons of hot water

12· available to use.

13· · · ·Q.· ·Right.

14· · · ·A.· ·And assuming for a moment that we start with

15· 120-degree water, the way water heaters work, as you

16· draw hot water out, the cold water makeup comes in, so

17· the tank temperature starts to drop as a result of

18· that.· And so although we may start with 120-degree

19· water, halfway through, our water temperature may be

20· down to 110; and three-quarters of the way through, it

21· may be down to 100.· So we don't have the same

22· delivery.

23· · · · · · So the first thing we do is look at the water

24· heater size.· Then we look at the well that we're

25· attempting to fill.· So if there is an overflow on
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·1· these tubs, they have about a 60-gallon capacity,

·2· depending upon a person's size and/or girth.

·3· · · ·Q.· ·Displacement, in Navy terms?

·4· · · ·A.· ·Correct.

·5· · · · · · Displacement may vary.· So we will use about

·6· 80 percent of the well's capacity.· So if we have a

·7· 60-gallon tub that's got an 80 percent value on its

·8· fill, we've got about a 48-gallon objective to fill

·9· with hot water.

10· · · ·Q.· ·Okay.

11· · · ·A.· ·The American Society of Plumbing Engineers

12· says that desirable bathing temperature is 105 degrees.

13· · · ·Q.· ·Give me that one again.· The American Society

14· of Bathing?· Now --

15· · · ·A.· ·American Society of Plumbing Engineers, or

16· ASPE.

17· · · ·Q.· ·Do you have a printout of that one?

18· · · ·A.· ·I don't.

19· · · ·Q.· ·American -- give me it one more time.· I'm

20· sorry.

21· · · ·A.· ·American Society of Plumbing Engineers.

22· · · ·Q.· ·Plumbing Engineers.

23· · · ·A.· ·Yeah.· They've got something called Hot Water

24· Heating Manual.

25· · · ·Q.· ·And somebody's done a survey that 102 is the
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·1· perfect temperature for a bath?

·2· · · ·A.· ·It's 105.

·3· · · ·Q.· ·105?

·4· · · ·A.· ·Right.· In that book they quote 105 as the

·5· ideal bathing temperature for a well.

·6· · · ·Q.· ·They obviously don't have children.· You

·7· can't put a child in 105 without coming into a

·8· significant problem; would you agree?

·9· · · ·A.· ·I'd agree.

10· · · ·Q.· ·Okay.

11· · · ·A.· ·So if we -- if we use the 105-degree as an

12· objective, and then put all the numbers together, we

13· find that the 40-gallon heater doesn't -- doesn't fill

14· the tub and provide enough water.

15· · · ·Q.· ·Okay.· And when you say fill the tub, your

16· goal is to fill 48 gallons of water at 105 degrees?

17· · · ·A.· ·No.· My goal is to get a 105-degree bathing

18· well.

19· · · ·Q.· ·Okay.· And I'm trying to understand the size

20· of the well that we're shooting for here.· When we were

21· running through the calculations, we came up with

22· 48 gallons to fill?

23· · · ·A.· ·Correct.

24· · · ·Q.· ·And then my next question would be, what's

25· the target temperature for that 48 gallons that you're
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·1· trying to achieve?

·2· · · ·A.· ·105.

·3· · · ·Q.· ·105.· So it is 48 gallons of 105-degree water

·4· that we're trying to achieve here?

·5· · · ·A.· ·Right.· Well, the way -- the way I heard the

·6· question was, am I looking to get directly out of that

·7· tank.

·8· · · ·Q.· ·No, no.· I understand coming out of the tank

·9· it's at 120.

10· · · ·A.· ·Correct.· And so there's a dilution.· You're

11· going to add cold; and then as the tub fills up, you

12· may have to throttle back the cold to bring the

13· temperature back up.

14· · · ·Q.· ·Right.· But the goal is to get 48 gallons of

15· 105-degree water and have hot water, whatever that

16· means, for another use?

17· · · ·A.· ·For something, whether it's a dishwasher,

18· laundry, shower.

19· · · ·Q.· ·And for that other use, is there a specific

20· temperature that you're trying to hit for that water as

21· well?

22· · · ·A.· ·No, not according to ASPE.· They just said

23· enough hot water for another use.

24· · · ·Q.· ·Right.· But they don't then quantify how hot

25· that water has to be?
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·1· · · ·A.· ·Well, no.· If you're going to go for a

·2· shower -- they give 110-degree water for showers, ASPE.

·3· · · ·Q.· ·Really?

·4· · · ·A.· ·The concept is that the atomized water cools

·5· down a lot.· So although you may get 110 at the shower

·6· head, by the time it is cooled down and it's halfway

·7· through the air, it's cooled down to where it's

·8· comfortable.

·9· · · · · · So if we're looking at the shower use, it

10· would be one thing.· If we're looking at a load of

11· laundry, I guess it would be different.

12· · · ·Q.· ·Right.· Okay.· So when your team goes out and

13· you do an investigation of the hot water heaters at a

14· 342-home project like Arlington, do you record what

15· each hot water heater is set at?

16· · · ·A.· ·We may pictorially, but we don't focus in on

17· what the thermostat setting is.· They're not calculated

18· numerically or accurately.

19· · · ·Q.· ·Right.· But there are settings on a water

20· heater for comfort, right?

21· · · ·A.· ·Yes.

22· · · ·Q.· ·So if Mrs. Smith in one home wants to, she

23· can turn her water heater to the highest setting or to

24· a lower setting?

25· · · ·A.· ·Agreed.
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·1· · · ·Q.· ·And your point is, well, they're not

·2· calibrated, so, you know, how far she turns the dial

·3· may be different for one person than another and one

·4· heater to another?

·5· · · ·A.· ·Correct.

·6· · · ·Q.· ·Okay.· So you're missing from your data what

·7· the settings are for the various water heaters at

·8· Arlington Ranch; is that correct?

·9· · · ·A.· ·Correct.· I know what the capacity -- the

10· maximum capacity is, and certainly they can dial it way

11· back from there.

12· · · ·Q.· ·Right.· So for some homeowners at Arlington

13· Ranch, they may have dialed it back and have their

14· water heater set at less than the maximum?· You agree?

15· · · ·A.· ·Agree.· And the converse is also true.

16· · · ·Q.· ·And for those homeowners who have dialed it

17· back, the implication would be that they dialed it back

18· because they have enough hot water, and for whatever

19· use they're using it for, they don't want it at the

20· highest setting.· Wouldn't you agree?

21· · · ·A.· ·That could be one theory.· The other theory

22· is that perhaps they're afraid of scalding.

23· · · ·Q.· ·Right.

24· · · ·A.· ·Maybe they've got toddlers or some elders

25· that live in the building, in their units, and they
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·1· don't want to have that threat of a scald.

·2· · · ·Q.· ·Right.

·3· · · ·A.· ·I have -- which would be not relevant at all

·4· to the first theory.

·5· · · ·Q.· ·Right.· But there's multiple reasons why a

·6· homeowner may dial back their water heater, and you

·7· have no information at all that any of the homeowners

·8· have complained that they don't have enough hot water,

·9· true?

10· · · ·A.· ·True.

11· · · ·Q.· ·Now, as of your last inspections in 2011, it

12· looks like you have attempted to catalog all of the

13· water heaters in the units that you were in, because

14· you've recorded the manufacturer and the size.· Is that

15· what I'm looking at?

16· · · ·A.· ·Yes.

17· · · ·Q.· ·Okay.· Now, Mr. Valine has costed out for

18· $358,000 of somebody else's money, buying everybody a

19· new water heater.· Right?

20· · · ·A.· ·I haven't seen the cost to repair, but I'll

21· take your numbers as offered.

22· · · ·Q.· ·Right.· And if it's somebody else's money,

23· the number doesn't really matter, right?

24· · · · · · MR. STANDER:· Argumentative.· Don't answer

25· that question.

HARVEY KREITENBERG·
HIGH NOON vs. D.R. HORTON

January 22, 2014

800.211.DEPO (3376)
EsquireSolutions.com

HARVEY KREITENBERG·
HIGH NOON vs. D.R. HORTON

January 22, 2014
78

800.211.DEPO (3376)
EsquireSolutions.com

YVer1f

1300



·1· · · · · · MR. ODOU:· Oh, he can answer an argumentative

·2· question, unless you're going to instruct him not to

·3· answer.

·4· · · ·Q.· ·(By Mr. Odou)· But the point is that it's

·5· your opinion that every water heater at the project is

·6· a construction defect?

·7· · · ·A.· ·For plan types 101 and 103.

·8· · · ·Q.· ·Right.

·9· · · ·A.· ·Correct.

10· · · ·Q.· ·And somehow Mr. Valine has taken that and

11· costed out the plan -- the costs to do 342 water

12· heaters, yet we know there's less than 342 water

13· heaters that you're saying is defective.

14· · · ·A.· ·Correct.· If he applied that repair to all

15· the units, that would be incorrect.

16· · · ·Q.· ·Okay.· Hence my point about somebody else's

17· money.· If it's a mistake by a couple hundred thousand

18· dollars, it doesn't seem very important to Mr. Valine,

19· apparently.

20· · · · · · What does, in this column of water heaters,

21· NN mean?

22· · · ·A.· ·Not noted, for whatever reasons, either we

23· missed it, couldn't get to it.

24· · · ·Q.· ·Okay.· Because of the enjoyable length of

25· this litigation, these homes are now approaching ten
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·1· years old.· The last data that you have collecting the

·2· types of water heaters was taken when?

·3· · · ·A.· ·It would have been 2011.

·4· · · ·Q.· ·What is the life of the Smith water heaters,

·5· to your knowledge?

·6· · · ·A.· ·This style heater, whether it's made by Smith

·7· or one of their competitors, depending upon its service

·8· duty, in other words, how hard it has to work --

·9· · · ·Q.· ·Right.

10· · · ·A.· ·-- could be anywhere from four years to nine,

11· maybe ten years.

12· · · ·Q.· ·Okay.· And this particular matrix, at least

13· we know what was in the homes when they were inspected

14· in terms of type and size of water heater.· There are

15· some variations that I'd like to ask you about to make

16· sure that they're not typos.· They probably aren't,

17· but -- and I didn't mean that to be a negative comment.

18· They're not.

19· · · · · · If you look at lines 82 and 83, on line 82 it

20· says Smith 38/40M/2005; on line 83 it says

21· Smith/40M/2005.· Those numbers are correct and it's

22· supposed to be that way?

23· · · ·A.· ·Yes.· Yeah, we found some of the heaters that

24· were 38-gallon as compared to 40.

25· · · ·Q.· ·Okay.
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·1· · · ·A.· ·The first entry is the brand name.· The

·2· second entry is the gallons capacity.

·3· · · ·Q.· ·Okay.

·4· · · ·A.· ·The third is the rate of recovery, or the gas

·5· consumption, the burner size.

·6· · · ·Q.· ·Okay.

·7· · · ·A.· ·And last is the year of manufacture of the

·8· heater.

·9· · · ·Q.· ·Really?· The 2005 is the year of manufacture?

10· · · ·A.· ·Of the heater.

11· · · ·Q.· ·Interesting.

12· · · · · · Other than the fact that there's a lot of

13· these with the same data, are you able to articulate

14· whether or not they are original or not?

15· · · ·A.· ·Entry 93 says "replaced."

16· · · ·Q.· ·So for entry 93, the homeowner or someone

17· replaced the water heater that was there prior to 2006

18· with a 40-gallon tank?

19· · · ·A.· ·Yes.

20· · · ·Q.· ·But you believe that a 40-gallon tank for

21· that unit would not meet their expectations, the

22· consumer's expectations, even though that's what they

23· bought?

24· · · ·A.· ·Actually, that's a 102 plan type, where I

25· don't think the repair is applicable.
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IN THE SUPREME COURT OF THE STATE OF NEVADA 
 

Supreme Court No.: 
District Case Court No.  07A542616  

_____________________________________________ 
 

D.R. HORTON, INC. 
 

Petitioner, 
 

v. 
 

EIGHTH JUDICIAL DISTRICT COURT 
of the State of Nevada, in and for the COUNTY OF CLARK; 
and the HONORABLE SUSAN JOHNSON, District Judge, 

 
Respondent, 

 
ARLINGTON RANCH HOMEOWNERS ASSOCIATION, a Nevada non-profit  

corporation,  
 

Real Party in Interest. 
____________________________________________ 
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Joel D. Odou, Esq. (SBN 7468) 

Victoria Hightower, Esq. (SBN 10897) 
WOOD, SMITH, HENNING, & BERMAN LLP 

7674 West Lake Mead Boulevard, Ste. 150 
Las Vegas, NV 89128-6644 
(702) 251-4100 (Telephone) 
(702) 251-5405 (Facsimile) 

jodou@wshblaw.com 
vhightower@wshblaw.com 

 
Attorneys for Petitioner, D.R. HORTON, INC.
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