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The State Engineer interprets Nevada water law to require a balance of the need to 

protect existing rights and maintain the long-term sustainability of limited water resources, 

while allowing for the maximum beneficial use of the resource for the benefit of the State and 

its people. See, Bacher v. State Engineer, 122 Nev. 1110, 1116, 146 P.3d 793, 797 

(2006)("state regulation like that in NRS Chapters 533 and 534 is necessary to strike a 

sensible balance between the current and future needs of Nevada citizens and the stability of 

Nevada's environment."). 

The State Engineer's careful consideration of Southern Nevada Water Authority's 

(SNWA) applications to appropriate water from the Spring, Cave, Dry Lake and Delamar 

Valleys (Valleys) in Eastern Nevada for beneficial use is plainly apparent in Rulings 6164, 

6165, 6166, and 6167 (Rulings). Following a six-week long hearing, the State Engineer 

methodically applied the evidence to the law and found that each criteria was met for 

appropriation of some, but not all, of the water requested in the applications. Therefore, as 

required by NRS 533.370, the State Engineer properly approved the applications for 

appropriation of the amount of water available for appropriation from the Valleys' 

groundwater basins. 

Using the interbasin transfer criteria, the State Engineer found that SNWA is 

responsibly utilizing the water resources currently available, and that the water from the 

relatively underdeveloped Valleys is necessary to satisfy the municipal needs in Southern 

Nevada. In addition, the State Engineer determined that development of the groundwater 

from the basins would not conflict with existing water rights, was environmentally sound as it 

relates to the basins, and would not threaten to prove detrimental to the public interest. In 

making each of these determinations, the State Engineer relied upon extensive evidence that 

the State Engineer found represented the best available science. NRS 533.09(1 )(c). 

Further, the State Engineer included significant safeguards as conditions to the 

permits granted pursuant to the applications in order to predict any unreasonable effects of 
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development before those effects occur. First, the State Engineer required development to 

occur in three stages such that the amount of water pumped is initially limited. Second, the 

State Engineer required the implementation of comprehensive hydrological and biological 

monitoring, management and mitigation plans to closely scrutinize any effects of 

development by comparing those effects to baseline conditions in the Valleys. 

None of the Appellants' arguments presents any basis for this Court to reverse the 

State Engineer's Rulings. This Court must decline Appellants' repeated requests to reweigh 

the evidence, and instead the Court must give deference to the State Engineer's findings. 

Because each of the State Engineer's findings is supported by SUbstantial evidence, the 

Rulings should be upheld by this Court. 

II. STATEMENT OF THE ISSUES 

1. Do Appellants bear the Burden of Proof on appeal as specified in NRS 

533.450(10)? 

2. Did the State Engineer approve groundwater mining? 

3. Can the State Engineer manage groundwater in Nevada? 

4. Did SNWA demonstrate a need to import water? 

5. Did SNWA demonstrate its good faith intention, financial ability and reasonable 

expectation to construct the works? 

6. Was the State Engineer's determination of perennial yield in the basins supported 

by substantial evidence? 

7. Was the State Engineer's determination concerning future growth supported by 

SUbstantial evidence? 

8. Was the State Engineer's determination that development of the groundwater was 

environmentally sound as it relates to the Valleys supported by substantial evidence? 

9. Was the State Engineer's determination that development of the groundwater 

would not threaten to prove detrimental to the public interest supported by substantial 

evidence? 
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1 10. Was the State Engineer's determination that the monitoring, management and 

2 mitigation plans would be effective supported by substantial evidence? 

3 11. Was the State Engineer's determination that the applications would not adversely 

4 affect air quality supported by substantial evidence? 

5 12. Was the State Engineer's determination that the applications will not conflict with 

6 the Cleveland Ranch water rights supported by substantial evidence? 

7 13. Is capture of all evapotranspiration required by Nevada law? 

8 14. Do the State Engineer's rulings violate notions of due process or constitute a 

9 taking? 

10 15. Does the public trust doctrine apply to the approval of a groundwater 
] 
~ t-.. 11 appropriation? 
() .... r::; 

>, a:: l' 12 16. Was the State Engineer's determination that the applications will not affect 
EOlR ! ~ g; 13 reserved rights supported by substantial evidence? 

-:s8 ~ 14 17. Did the State Engineer properly admit the stipulations between SNWA and the 
..... :E i-
~ ZO 0 15 Department of the Interior into evidence? 

:£: ::: 
0°0 
'" ~ ~ 16 18. Is the United States an indispensable party? 

"0 u 
~ 17 19. Did the State Engineer err by failing to specifically consider the Tribes' cultural 

18 and spiritual uses of the natural resources as part of the public interest analysis? 

19 III. 

20 

STATEMENT OF THE CASE 

A. Spring Valley 

21 On October 26, 2005, the State Engineer gave notice scheduling a prehearing 

22 conference on Applications 54003 through 54021 for January 5, 2006. Prior to the 

23 prehearing conference, a group led by Great Basin Water Network (GBWN) requested that 

24 the protest period for the SNWA Applications be re-opened. ROA 7. After a second request 

25 was filed to re-open the protest period, on July 26, 2006, the State Engineer issued 

26 Intermediate Order No. 3 and denied the request, concluding that the time for filing protests 

27 was statutory, and that he did not have the statutory authority to re-open the protest period. 

28 //1 
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ROA 7. GBWN appealed the order, and it was upheld by the District Court on May 30, 2007. 

ROA 8. GBWN appealed the order to the Nevada Supreme Court. ROA 8. 

While the procedural questions were on appeal, the State Engineer held a hearing in 

September 2006 to consider the Spring Valley applications. ROA 7. The State Engineer 

issued Ruling 5726 on April 16, 2007, granting 15 of the 19 Applications and denying the 

remaining four. ROA 7-8. No substantive appeal was taken from Ruling 5726. 

On June 17, 2010, the Nevada Supreme Court issued its final order on the GBNW 

appeal. ROA 8. The court held that the State Engineer had erred by not considering the 

Applications within one year of the close of the protest period. ROA 8. The court held that 

"the proper and most equitable remedy is that the State Engineer must re-notice the 

applications and reopen the protest period." Great Basin Water Network v. State Engineer, 

126 Nev. Adv. Op. 20. 234 P.3d 912, 920 (2010). 

B. Cave. Drv Lake and Delamar Valleys 

In February 2008, the State Engineer held a hearing to consider Applications 53987 

and 53988 in Cave Valley, Applications 53989 and 53990 in Dry Lake Valley, and 

Applications 53991 and 53992 in Delamar Valley. ROA 222, 392, 556. The State Engineer 

issued Ruling 5875 on July 9, 2008. 

A group of Protestants led by Carter-Griffin, Inc. appealed Ruling 5875, and in 

October 2009, the District Court vacated Ruling 5875 and remanded the matter to the State 

Engineer. ROA 222, 392, 556. The State Engineer and SNWA appealed that decision to the 

Nevada Supreme Court. ROA at 222, 392, 556. On September 13, 2010, the Nevada 

Supreme Court issued an Order Dismissing Appeal holding that the appeal was moot in light 

of their holding in Great Basin Water Network v. State Engineer, 126 Nev. Adv. Op. 20, 234 

P.3d 912 (2010). 

C. Subsequent Proceedings Related to Spring. Cave, Drv Lake and Delamar 
Valleys 

In January 2011, in response to the Nevada Supreme Court's decision, the State 

Engineer re-noticed the SNWA Applications and re-opened the protest period. ROA 9. The 

State Engineer further ordered that successors-in-interest to water rights or domestic wells 

4 0372



1 could pursue their predecessors' protests. ROA 9. The State Engineer conducted 

2 prehearing proceedings and ordered the exchange of evidence. ROA 9-10. Protests by the 

3 federal government, Lincoln County, and others were withdrawn prior to the hearing. ROA 

4 12-13, 226, 396, 559-560, 2682-2728, 6427-6464, 6718-7200. After republication of the 

5 Applications, the State Engineer held a hearing lasting six weeks between September 26, 

6 2011 and November 18, 2011. ROA 10. 

7 The State Engineer issued Rulings 6164, 6165, 6166, and 6167 on March 22, 2012. 

8 The Rulings were appealed by a large group led by White Pine County (WPC); 1 The 

9 Corporation of the Presiding Bishop of the Church of Jesus Christ of Latter-day Saints 

10 (CPB); Millard and Juab Counties, Utah; The Confederated Tribes of the Goshute 
~ 
~ 11 Reservation (CTGR); The Ely Shoshone Tribe, and the Duckwater Shoshone Tribe 
Q) t-.. 
() .... r;:: 

~ aJ,. 12 (collectively Appellants). This consolidated appeal follows. 
c./:l .... 
~ Ul R 
~ ~ ~ 13 IV. FACTS 

.£ 8 ~ 14 Las Vegas Valley Water District (LVVWD) , to which SNWA is the successor in 
'5o£ii-
~ ~ ~ 15 interest, filed applications to appropriate groundwater from the four hydrographic basins 
""' 0 51 
~ ~ 8 16 under consideration here, along with many other basins, in order to serve municipal and 

~ 17 domestic needs in Las Vegas (The "Project"). 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

A. Spring Valley Hydrographic Basin 

Applications 54003 through 54021 were filed on October 17, 1989, by LVVWD to 

appropriate underground water from the Spring Valley Hydrographic Basin for municipal and 

domestic purposes. ROA 809-846. The State Engineer held a hearing on the Spring Valley 

Hydrographic Basin applications between September 26, 2011, and November 18, 2011 in 

conjunction with hearing additional applications filed to appropriate water within the Cave, 

Dry Lake, and Delamar Valley Hydrographic Basins. ROA 10. The State Engineer found 

that 61,127 acre-feet annually was available for appropriation in Spring Valley. ROA 216. 

In order to predict and assess impacts of the Project, the State Engineer placed 

conditions on the permits that included requirements for development to proceed in stages 

1 Protestants Great Basin Water Network, which was referred to in the testimony and witness list as 
GBWN, is now denominated as White Pine County, et al. 
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1 and for implementation of a monitoring, management and mitigation plan throughout the life 

2 of the Project. ROA 216. 
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B. Cave Valley Hydrographic Basin 

Applications 53987 and 53988 were filed on October 17, 1989, by the Las Vegas 

Valley Water District to appropriate underground water from the Cave Valley Hydrographic 

Basin for municipal and domestic purposes. ROA 2729-2732. The State Engineer held a 

hearing on the Cave Valley Hydrographic Basin applications between September 26, 2011, 

and November 18, 2011 in conjunction with the Spring, Dry Lake, and Delamar Valley 

Hydrographic Basins. ROA 224. The State Engineer found that 5,235 acre-feet annually was 

available for appropriation in Cave Valley. ROA 386. The State Engineer conditioned the 

permits upon the requirement that a monitoring, management and mitigation plan be 

implemented throughout the life of the Project. ROA 387-388. 

C. Drv Lake Valley Hydrographic Basin 

Applications 53989 and 53990 were filed on October 17, 1989, by the Las Vegas 

Valley Water District to appropriate underground water from the Dry Lake Valley 

Hydrographic Basin for municipal and domestic purposes. ROA 2733-2736. The State 

Engineer held a hearing on the Dry Lake Valley Hydrographic Basin applications between 

September 26, 2011, and November 18, 2011 in conjunction with the Cave, Spring, and 

Delamar Valley Hydrographic Basins. ROA 394. The State Engineer found that 11,584 

acre-feet annually was available for appropriation in Dry Lake Valley. ROA 551. The State 

Engineer conditioned the permits upon the requirement that a monitoring, management and 

mitigation plan be implemented throughout the life of the Project. ROA 551. 

D. Delamar Valley Hydrographic Basin 

24 Applications 53991 and 53992 were filed on October 17, 1989, by the Las Vegas 

25 Valley Water District to appropriate underground water from the Delamar Valley 

26 Hydrographic Basin for municipal and domestic purposes. ROA 2737-2740. The State 

27 Engineer held a hearing on the Delamar Valley Hydrographic Basin applications between 

28 September 26, 2011, and November 18, 2011 in conjunction with the Cave, Dry Lake, and 
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1 Spring Valley Hydrographic Basins. ROA 558. The State Engineer found that 6,042 acre-

2 feet annually was available for appropriation in Delamar Valley. ROA 713. The State 

3 Engineer conditioned the Permits upon the requirement that a monitoring, management and 

4 mitigation plan be implemented throughout the life of the Project. ROA 713. 

5 V. 

6 

STANDARD OF REVIEW 

The State Engineer is appointed by and is responsible to the Director of the Nevada 
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Department of Conservation and Natural Resources, and performs duties prescribed by law 

and by the Director of the Department. NRS 532.020. Those duties include administering 

the appropriation and management of Nevada's public water, both surface water and 

groundwater, under NRS Chapters 533 and 534. The State Engineer must be a "licensed 

professional engineer pursuant to the provisions of Chapter 625 of NRS and ... have such 

training in hydraulic and general engineering and such practical skill and experience as shall 

fit him for the position." NRS 532.030. 

Pursuant to NRS 533.450(9), "[t]he decision of the State Engineer shall be prima facie 

correct, and the burden of proof shall be upon the party attacking the same." On appeal, the 

function of this Court is to review the evidence on which the State Engineer based his 

decision to ascertain whether the evidence supports the decision, and if so, the Court is 

bound to sustain the State Engineer's decision. State Engineer v. Curtis Park, 101 Nev. 30, 

32,692 P.2d 495, 497 (1985) 

Review of a decision of the State Engineer is in the nature of an appeal and is, 

consequently, limited in nature. NRS 533.450(1) states in pertinent part: 

Any person feeling himself aggrieved by any order or decision of 
the State Engineer, acting in person or through his assistants or 
the water commissioner, affecting his interests, when such order 
or decision relates to the administration of determined rights or is 
made pursuant to NRS 533.270 to 533.445, inclusive, may have 
the same reviewed by a proceeding for that purpose, insofar as 
may be in the nature of an appeal .... 

The Nevada Supreme Court has interpreted these provisions to mean that a petitioner 

does not have a right to de novo review or to offer additional evidence at the district court. 

7 0375



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Revert v. Ray, 95 Nev. 782, 786, 603 P.2d 262, 264 (1979) See a/so, Kent v. Smith, 62 Nev. 

30, 32, 140 P.2d 357, 358 (1943) (a court may construe a prior judgment, but cannot 

properly consider extrinsic evidence); State Engineer v. Curtis Park, 101 Nev. at 32, 692 

P.2d at 497 (function of court is to review evidence relied upon and ascertain whether 

evidence supports order); State Engineer v. Morris, 107 Nev. 699, 701, 819 P.2d 203, 205 

(1991) (court should not substitute its judgment for that of the State Engineer). 

Purely legal issues or questions may be reviewed without deference to an agency 

determination. However, the agency's conclusions of law that are closely related to its view 

of the facts are entitled to deference and will not be disturbed if they are supported by 

substantial evidence. Town of Eureka v. State Engineer, 108 Nev. 163,826 P.2d 948 (1992) 

Likewise, an agency's view or interpretation of its statutory authority is persuasive, even if 

not controlling. State Engineer v. Morris, 107 Nev. at 701, 819 P.2d at 205 (quoting State v. 

State Engineer, 104 Nev. 709, 713, 766 P.2d 263, 266 (1988)). Any review of the State 

Engineer's interpretation of his legal authority must be made with the thought that "[a]n 

agency charged with the duty of administering an act is impliedly clothed with power to 

construe it as a necessary precedent to administrative action." Pyramid Lake Paiute Tribe of 

Indians v. Washoe County, 112 Nev. 743, 747, 918 P.2d 697, 700 (1996), citing State v. 

State Engineer, 104 Nev. at 713,766 P.2d at 266 (1988). 

VI. ARGUMENT 

A. Common Misconceptions 

1. Burden of Proof 

22 While it is true that the Applicant has the burden of proof before the State Engineer to 

23 show it meets the statutory requirements of the water law, "[t]he decision of the State 

24 Engineer is prima facie correct, and the burden of proof is upon the party attacking the 

25 same." NRS 533.450 (10). Upon review of the State Engineer's Rulings, the burden of proof 

26 is squarely on the Appellants to show that the State Engineer's determination is arbitrary and 

27 capricious. As stated in the Standard of Review section above, the State Engineer's factual 

28 III 

8 0376



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

findings are entitled to deference. State Engineer v. Curtis Park, 101 Nev. 30, 32, 692 P.2d 

495,497 (1985). 

The logic behind this standard is painfully evident in this case. The State Engineer 

acts as a neutral fact finder and has years of experience. He is required to be a licensed 

professional engineer. NRS 532.030. His staff includes other engineers, hydrologists and 

attorneys. The Appellants, most blatantly WPC and CPB, ask this Court to reweigh the 

evidence and reevaluate the credibility of witnesses and the scientific evidence that was 

presented to the State Engineer. The State Engineer accepted many of the opinions of the 

experts presented by the Appellants when they presented credible evidence that represented 

the best available science. See, ROA 70. The State Engineer also accepted the opinions of 

the experts presented by SNWA when they presented credible evidence that represented the 

best available science. 

Appellants now improperly ask this court to reweigh the evidence. In fact, Appellants 

ask this court to essentially accept only the evidence presented by them and reject the 

credible scientific evidence that was accepted by the State Engineer. The Supreme Court 

has explained a court's function in reviewing a decision of the State Engineer by stating that 

"neither the district court nor this Court will substitute its judgment for that of the State 

Engineer: we will not pass upon the credibility of the witnesses nor reweigh the evidence, but 

limit ourselves to a determination of whether substantial evidence in the record supports the 

State Engineer's decision." State Engineerv. Morris, 107 Nev. at 701,819 P.2d at 205. The 

court must reject all the arguments that urge this court to reweigh the evidence and reverse 

the State Engineer. The Court must determine if there was substantial evidence "which a 

reasonable mind might accept as adequate to support a conclusion." Dynamic Transit v. 

Trans Pac. Ventures, 128 Nev. Adv. Op. 69, 291 P.3d 114, 118 (Dec. 12, 2012)(citations 

omitted). The State Engineer's findings herein are supported by substantial evidence which 

consists of the most credible and best science currently available and must be affirmed. 

1/1 

1/1 
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2. The State Engineer Did Not Approve Groundwater Mining 

Underpinning the arguments of WPC and CPB is the accusation that the State 

Engineer approved applications that would result in groundwater mining. It is important at 

the outset to define the concept of groundwater mining. The State Engineer has consistently 

described his analysis of the concepts relating to groundwater mining, which are found in the 

Rulings being reviewed: 

The perennial yield of a groundwater reservoir may be defined as 
the maximum amount of groundwater that can be salvaged each 
year over the long term without depleting the groundwater 
reservoir. Perennial yield is ultimately limited to the maximum 
amount of natural discharge that can be salvaged for beneficial 
use. The perennial yield cannot be more than the natural recharge 
to a groundwater basin and in some cases is less. If the perennial 
yield is exceeded, groundwater levels will decline and steady state 
conditions will not be achieved, a situation commonly referred to as 
groundwater mining. Additionally, withdrawals of groundwater in 
excess of the perennial yield may contribute to adverse conditions 
such as water quality degradation, storage depletion, diminishing 
yield of wells, increased pumping costs, and land subsidence. 

ROA 56. Under the State Engineer's definition, groundwater mining occurs when water is . 

withdrawn from the basin in excess of perennial yield. This definition has been consistently 

followed since long before the Nevada Supreme Court reviewed a decision of the State 

Engineer in Griffin v. Westergard, 96 Nev. 627, 615 P. 2d 235 (1980). In Griffin, the State 

Engineer found that, if granted, the applications of Griffin would cause pumping from the 

West Walker River Hydrographic Basin to exceed the perennial yield in dry years. Id. at 630. 

The additional pumping, in conjunction with pumping of existing rights, would cause the use 

of groundwater to exceed the perennial yield, which could lead to infiltration of surface water 

and thus impact the senior surface rights. Id. Although the court used the word "impair" to 

describe the condition, the real import would be that the additional groundwater 

appropriations would be in conflict with the existing rights as the pumping of groundwater 

would pull in surface water and reduce the quantity of water available to the senior surface 

water rights in the Hydrographic Basin. The State Engineer's interpretation of his statutory 

11/ 
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1 authority is persuasive. State Engineerv. Morris, 107 Nev. at 701,819 P.2d at 205 (quoting, 

2 State v. State Engineer, 104 Nev. 709, 713, 766 P.2d 263, 266 (1988)). 

3 In this case, the State Engineer granted water rights to SNWA that were within the 

4 perennial yield of the basins. Appellants argue that capture of evapotranspiration (ET) is 

5 required within a finite period of time, and if ET capture takes longer than their arbitrary time 

6 frame, then that constitutes groundwater mining. ET is "evaporation from the soil or via 

7 transpiration through plants that draw groundwater through their roots." ROA 58. The 

8 perennial yield would therefore be equal to the amount of ET captured by pumping within the 

9 time-frame envisioned by the Appellants. It is important to note that there is nothing in 

10 Nevada water law that requires capture of ET in the development of the perennial yield of a 
] 
~ I:'-. 11 groundwater basin. In fact, many basins have no ET to capture, and the perennial yield is 
l:l .... r::: 

>. gj "f 12 calculated in other ways. As stated by the Appellants, their new concept of the perennial 
~b"" e;CIlR 
~ ~ ~ 13 yield is to conduct "ET capture projects", where innumerable wells are placed in 

.£ld ~ 14 phreatophyte areas, pumping will then lower the water table until the top of the aquifer is 
Ci ofi i-
~ ~ ~ 15 below the root zone of the phreatophytes, and evapotranspiration will cease. CPB OB at 10-

~ § ~ 16 11. The water table would then reach a steady state in what they consider a reasonable 

~ u 17 time, and pumping would capture the precise amount of water lost by ET of the adjacent 

18 phreatophytes. 

19 Acceptance of this argument will lead to absurd results. If groundwater appropriation 

20 was limited by this concept, it would be virtually impossible to develop the full perennial yield 

21 of Nevada's basins. Very often, groundwater discharge areas are in the center of the valley 

22 near playas where water quality and soil conditions are poor. The water is usually not 

23 potable, and crops cannot be grown. Water is usually developed closer to the mountain 

24 range near the recharge areas. Placing wells at some distance from the discharge areas 

25 results in a significant amount of water removed from transitional storage before ET capture 

26 occurs. This is how groundwater has historically been developed. 

27 Additionally, 87% of land in Nevada is owned or controlled by the Federal 

28 Government and development of Nevada's resources is limited by this fact. Development of 
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1 Nevada's water resources is often controlled by the location of the private land in a basin 

2 rather than by the location of where ET discharge occurs. As discussed above, if one is not 

3 pumping near the ET discharge area, it will take longer to capture ET and more water will be 

4 removed from transitional storage. 

5 Regardless of the amount of water initially pumped from a well, the initial water always 

6 comes from storage and the water level in the well will drop and a cone of depression around 

7 the well will be established. ROA 56-57. NRS 534.110(4)("lt is a condition of each 

8 
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appropriation of groundwater acquired under this chapter that the right of the appropriator 

relates to a specific quantity of water and that the right must allow for a reasonable lowering 

of the static water level at the appropriator's point of diversion."). This is a necessary part of 

well development to induce a flow of water to the well, without which, no water could be 

developed from the well. The change in storage in response to pumping is almost always 

transient as the system adjusts to the pumping. ROA 7. 

If the perennial yield is not exceeded, the system will eventually reach a new 

equilibrium and the changes to storage will stop and pumpage will then again be equal to the 

increased recharge plus the decreased discharge. ROA 90. Appellants have intentionally 

ignored these basic and accepted hydrologic principles to confuse the court. Rush and 

Kazmi, in Reconaissance Series Report 33,3 estimated that there were 4,200,000 acre-feet 

stored in the upper 100 feet of the aquifer in Spring Valley. ROA 18788. The aquifer in 

Spring Valley is hundreds of feet thick, and therefore stores much more than the 4,200,000 

acre-feet. The State Engineer considers this water to partially constitute transitional storage. 

ROA 91, 18825. This transitional storage may be pumped until the basin reaches steady 

state. NRS 533.371 (4) allows the State Engineer to appropriate water from a "proposed 

source of supply without exceeding the perennial yield or safe yield of that source ... " As 

stated above, in basins with ET, the State Engineer often utilizes the estimated average 

annual groundwater ET to determine perennial yield and that amount of water is available for 

appropriation and is entitled to deference from the court. 'While not controlling, an agency's 

3http://images.water.nv.gov/images/publications/recon%2Oreports/rpt33-spring valley. pdf 
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1 interpretation of a statute is persuasive." State v. Morros, 104 Nev. 709, 713, 766 P.2d 263, 

2 266 (1988)(Citing, Nevada Power Co. v. Public Servo Comm'n, 102 Nev. 1,4,711 P.2d 867, 

3 869 (1986». 

4 The Legislature has declared that "all water may be appropriated for beneficial use as 

5 provided in this chapter and not otherwise." NRS 533.030(1). The State Engineer must 

6 balance the legislative goal of maximizing beneficial use while protecting the resource and 

7 senior water rights. ROA 173. To require absolute capture of all ET within a fixed time-

8 frame is unreasonable and would severely limit the water available for beneficial use in 

9 Nevada. 

10 CPS, on page 74 of its brief, quotes a passage from State Engineer's Ruling 5726. 

~ 11 They attribute this passage to the State Engineer and cannot understand why the exact 
Q) r... 

r.;l .... ~ 
~ 3l "f 12 language does not appear in previous or subsequent State Engineer rulings. However, as 
c./:l ..... 
"'CIlR 
:El c: 0\00 13 should have been clear in reading the first three words of the quoted passage, the State 
< ~ 
.£ 8 ~ 14 Engineer was summarizing the arguments of the Protestants prior to his analysis of those 
~ o£j i> 
~ ~ ~ 15 contentions. ("The Protestants allege ... ") This appears to be just another attempt to 

~ § 8 16 confuse the issues. To reiterate, the State Engineer does not allow groundwater mining and 

~ 17 groundwater mining is defined as pumping in excess of the perennial yield. 

18 The State Engineer did not approve the appropriation of water in excess of the 

19 perennial yield and the Court should reject all the arguments that are based on this 

20 misrepresentation. The State Engineer's interpretation of these goals is entitled to deference 

21 and the Court should affirm the Rulings. 

22 3. Management of Water in Nevada 

23 CPS and WPC also make recurring arguments that monitoring, management, and 

24 mitigation is somehow used by the State Engineer to avoid his responsibility to administer 

25 water rights in the state. The State Engineer's duties, purpose and function is to administer 

26 the water rights in Nevada. The State Engineer takes these duties seriously and the Division 

27 of Water Resources is dedicated to these functions. 

28 11/ 
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1 Monitoring, management and mitigation are closely tied to avoiding conflicts with 

2 existing water rights. However, the State Engineer has consistently defined conflicts to be a 

3 situation where the senior user is not able to make full beneficial use of his water right. There 

4 will likely be impacts to the senior water rights as noted by the CPS. ROA 82-112. However, 

5 impacts of this kind are common to all large water users in the state and the State Engineer 

6 has ruled that mitigation, rather than denial, is the proper way to deal with the impacts as 

7 long as the amount of water awarded is within the perennial yield of the hydrographic basin. 

8 In most cases, the junior water right holder whose large-scale use impacts the senior water 

9 right holder will be given a choice between two options. 

10 One option will be to provide mitigation that allows the senior water right holder to full 

~ 11 beneficial use. The mitigation can include drilling new wells, improving current wells, or 
CIl I'­
(j .... t::: 

~ 8l..,. 12 installing solar or windmill type devices that will produce water with minimal expense and 
c::.t:l .... 
8 CIl R 
:t c:: 0\ 13 trouble to the senior water right holder. If the State Engineer determines that a certain <Sloo 
.fld ~ 14 mitigation measure is inadequate to keep the senior water right holder whole, the State 
($ -:S .e. 
~ zC: U 15 Engineer can order further mitigation measures. The second choice would be to stop 

G:: c:: 

~ § § 16 pumping. NRS 534.110(6). If the State Engineer finds that conflicts are unavoidable, he 

1 u 17 must deny the application(s). 

18 CPS attempts to relitigate the case by asking the court to reweigh the evidence and 

19 witnesses, however, the determination of the State Engineer is prima facie correct and the 

20 burden is on CPS to show that there was not substantial evidence to support the conclusion 

21 in Ruling 6164. NRS 533.450(10). CPS admits that the State Engineer had substantial 

22 evidence to support the decision, but improperly argues that its experts are better than the 

23 Applicant's and that the State Engineer should have accepted their evidence without 

24 question. 

25 CPS's water rights are usufructary, and do not create a property right in the corpus of 

26 the water. Desert Irrigation, Ltd. v. State Engineer, 113 Nev. 1049, 1059,944 P.2d 835, 842 

27 (1997). CPS's argument that there is evidence to show that its rights on springs and 

28 subirrigated pasture will likely be impacted does not mean that the applications that were 
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granted in the Spring Valley Hydrographic Basin will conflict with CPB's water rights. If this 

occurs, SNWA will be required to mitigate the impacts to make the CPB whole. CPB refers 

to monitoring, management and mitigation as the "mantra" of SNWA. CPB OB at 3. In fact, 

it is the lifeblood of every community and large water user in Nevada, not just SNWA. Little 

of the development in this state would have taken place in Nevada if the rule asserted by 

CPB was the rule of law. The amount of water granted by the State Engineer, combined with 

the existing rights, including those held by Cleveland Ranch, is less than the perennial yield 

of the basin and, any impacts that do occur can be mitigated. ROA 151. 

The State Engineer is responsible for administering the water law in Nevada and is 

required to balance the needs of current and future users with the duty to protect existing 

water rights. ROA 173. The State Engineer's interpretation of the law is reasonable and is 

entitled to great deference from this court. See, State v. Morros, 104 Nev. 709, 713, 766 

P.2d 263, 266 (1988). 

B. Common Issues 

1 . The Factual Determination of the State Engineer that Southern 
Nevada Water Authority Demonstrated a tleed to Import Water from 
the Subject Basins is Supported by Substantial Evidence. 

Under the interbasin transfer statute found in NRS 533.370(3)(a), the State Engineer 

is required to determine "[w]hether the applicant has justified the need to import the water 

from another basin." WPC indicates that the State Engineer's determination in Rulings 6164, 

6165, 6166, and 6167 must be reversed as "they are premised in part on an erroneous 

determination that SNWA demonstrated the actual genuine need to import water from the 

four targeted basins." WPC OB at 32. However, as the need for water is a question of fact, 

review is limited to whether substantial evidence supports the decision of the State Engineer. 

The State Engineer's determination of need was based on substantial scientific evidence and 

must be affirmed. NRS 533.450(10); See also, Dynamic Transit v. Trans Pac. Ventures, 128 

Nev. Adv. Op. 69, 291 P.3d 114, 118 (Dec. 27, 2012) ("Substantial evidence is that which a 

reasonable mind might accept as adequate to support a conclusion.") (Internal punctuation 

and citations omitted.)) 
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Witnesses for SNWA testified that SNWA's currently held water rights will be 

insufficient to satisfy the future needs of its customers. ROA 31. The water purveyors that 

make up SNWA serve a population of approximately two million people and SNWA 

presented evidence that demonstrated that the water is needed during "shortages on the 

Colorado River, to meet projected demands, and to replace temporary supplies." ROA 31, 

45. 

The State Engineer found that SNWA has a Water Resource Plan "which forecasts 

water supply and demand over a 50-year planning period under both normal and shortage 

conditions on the Colorado River." ROA 31. The State Engineer also found that "current 

available supplies would be insufficient to meet projected future water demands under 

normal conditions on the Colorado River and that shortfalls would be even greater under 

shortage conditions." ROA 38. 

a. The Population Projections Accepted by the State Engineer were 
Supported by Substantial Evidence. 

WPC argues that "demand will likely be much lower than SNWA has projected .... " 

WPC OB at 32. However, such speculation is not a substitute for the substantial evidence 

upon which the State Engineer based his determination of need, and WPC cannot carry its 

burden with speculation. See, NRS 533.450(10). WPC also argues the State Engineer 

should have relied on different population projections and should have adopted demand 

estimates from other cities. WPC OB at 33-34. However, the Supreme Court has explained 

a court's function in reviewing a decision of the State Engineer by stating that "neither the 

district court nor this Court will substitute its judgment for that of the State Engineer: we will 

not pass upon the credibility of the witnesses nor reweigh the evidence, but limit ourselves to 

a determination of whether substantial evidence in the record supports the State Engineer's 

decision." State Engineer v. Morris, 107 Nev. at 701,819 P.2d at 205. The arguments that 

other evidence was also presented are irrelevant to the review by this Court. WPC must 

show that the evidence upon which the State Engineer relied was not of a substantial nature. 

11/ 
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1 The State Engineer found that the "population forecasts prepared by the Center for 

2 Business and Economic Research at the University of Nevada, Las Vegas were the best 

3 available evidence of population trends in Southern Nevada." ROA 42. "The demand 

4 forecast in the Applicant's Water Resource Plan incorporates the conservation goal 

5 established in 2009 to achieve 199 [gallons per person, per day] GPCD by 2035." ROA 43. 

6 The population forecast and the demand forecast provide substantial evidence to support the 

7 need to import water to Southern Nevada. The State Engineer's decision was supported by 

8 substantial evidence and must be affirmed. 

9 

10 

b. The State Engineer's Factual Determination that SNWA has an Effective 
Conservation Program is Supported by Substantial Evidence. 

WPC makes similar arguments concerning their estimation of conservation measures 
~ 11 

taken by SNWA to this point, including turf removal and rate structure. WPC OB at 35-36. 

WPC asserts that if stricter conservation requirements were in place, the SNWA would not 

need the water applied for under these applications. SNWA provided evidence that the turf 

removal program spent "$16 million per year for turfgrass, and that they had significantly 

limited the amount of turfgrass allowed in any new development. ROA 168. The State 

Engineer found that the water purveyors have already achieved significant reductions in 

demand through conservation programs. ROA 171. ("Between 1991 and 2009, the [Gallons 

Per Capita per Day] in Southern Nevada decreased from 344 to 240 due largely to intensive 

conservation efforts.") The State Engineer's factual findings that these and the other efforts 

of SNWA to establish an effective conservation program are supported by substantial 

evidence and must be affirmed. 

<li !'.. 
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c. The State En~ineer's Factual Determination that Water Shortages from 
Lake Mead Will affect the Need for Water in Southern Nevada is 
Supported by Substantial Evidence. 

24 Shortage conditions in Lake Mead have been frequently in the news. ROA 22372. 

25 Nevada is allowed to appropriate just 300,000 acre-feet annually (afa) of the 7.5 million afa 

26 allocated to the lower basin states on the Colorado River and this water accounts for 90% of 

27 SNWA's water supply. ROA 32,32666-32667. During droughts, which reduce the flow of the 

28 Colorado River, Nevada may be required to reduce the amount of water taken from the 
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Colorado River. ROA 36, 15485-15489. The water from the permits issued herein will be 

used to support SNWA's water supply in times of shortage on the Colorado River. ROA 37. 

The State Engineer found that SNWA has a Water Resource Plan ''which forecasts 

water supply and demand over a 50-year planning period under both normal and shortage 

conditions on the Colorado River." ROA 37-38, 32713. The State Engineer also found that 

"current available supplies would be insufficient to meet projected future water demands 

under normal conditions on the Colorado River and that shortfalls would be even greater 

under shortage conditions." The State Engineer's factual findings that Colorado River water 

shortages may adversely affect SNWA's water supply are supported by substantial evidence 

and must be affirmed. ROA 38. 

d. The State Engineer is not Required to Determine Alternatives to the 
Importation of Water. 

WPC also argues that alternatives such as desalination would provide more cost 

effective means to obtain water.4 WPC OB at 37-38. These assertions are made without 

support and should be ignored by the court. State Indus. Ins. System v. Buckley, 100 Nev. 

376, 382, 682 P.2d 1387, 1390 (1984) ("[T]his Court has been supplied with two pages of 

conclusory arguments, lacking substantive citation to relevant authority, and failing to 

address the pivotal issues in the case. Under these circumstances, we decline to consider 

4 The State Engineer heard extensive testimony concerning the difficulties associated 
with desalination. Pat Mulroy, SNWA Geneml Manager testified concerning problems 
with desalination: 
You're talking about some ofthe most expensive real estate in the United States sitting on 
the California coast. The California coast is entirely developed. You have communities 
that don't want desalters in their communities. And if they're willing to have a desalter 
built, it will only be for their own demand. 
The Carlsbad desalter is 10 years in permitting, and it's still in court with the surfers. 
Environmental groups, some of which who have filed protests on this project, not maybe 
in this process but in the EIS process, are not in favor of desalters. There's no way you 
can hold desalting up as something that has no environmental footprint. It has an 
environmental footprint. The brine discharge from that desalter, you will hear from 
environmental groups that it causes brine pockets and destroys the ecosystem in certain 
areas where that brine gets discharged into the ocean. It's not a panacea, and it is not 
embraced as the easy, convenient solution. So between land values and the environmental 
footprint of desalters, there are consequences that come in the wake of these desalting 
projects. 
ROA 139-140 
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its assignments of error."). Although not required of him, the State Engineer reviewed 

"evidence and testimony ... that other strategies for developing alternative water sources 

have been explored and vetted by the SNWA, but not one alternative has been found to be 

more viable than in-state water resources at this time." ROA 30. In addition, the comparison 

of alternatives to the project was not included in the requirements for interbasin transfers. 

NRS 533.370(3); See also, Pyramid Lake Paiute Tribe of Indians v. Washoe County, 112 

Nev. 743, 749, 918 P.2d 697, 700 (1996) ( Finding that the "State Engineer [is not vested] 

with the authority to reevaluate the political and economic decisions made by local 

government."). The State Engineer is not required to make a value judgment as to which 

strategy would best solve the water needs of Nevada's communities and his authority is 

limited to administering the water rights in the State. NRS 532.110. 

2. The State Engineer's Factual Determinations that SNWA has the Good 
Faith Intention, Financial Ability and Reasonable Expectation to 
Construct the Works and Place the Water to Beneficial Use are Supported 
by Substantial Evidence 

a. Good Faith Intention 

SNWA bears the burden to prove its "intention in good faith to construct any work 

necessary to apply the water to the intended beneficial use with reasonable diligence, and 

financial ability and reasonable expectation actually to construct the work and apply the 

water to the intended beneficial use with reasonable diligence." NRS 533.370(1)(c). The 

State Engineer found that U[t]he purpose of these requirements is to protect against water 

speculation." ROA 45. WPC argues that the evidence presented by its witness should be 

given overriding weight compared to the evidence presented by SNWA. WPC OB at 38-43. 

The findings of the State Engineer are significant: 

The support in Southern Nevada for the development of the 
Applications is also evidence of the Applicant's intention. In 2004, 
an Integrated Advisory Committee comprised of 29 stakeholder 
representatives recommended that the Applicant pursue 
development of the Applications. The Big Bend Water District, the 
City of Boulder City, the City of Henderson, the City of Las Vegas, 
the City of North Las Vegas, the Clark County Water Reclamation 
District, and the LVVWD have all passed resolutions supporting 
development of the Applications. These entities represent the 
interests of nearly 2 million people in Southern Nevada. The 
Applicant's board of directors has directed staff to pursue these 
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Applications. These recommendations, approvals and directions 
are evidence that the Applicant intends to construct the works 
necessary and put water from the Applications to beneficial use. 

ROA 45-46. Thus, the State Engineer's finding is not based solely on the already substantial 

evidence presented by SNWA, but the fact that the seven retail water and/or wastewater 

purveyors that make up the SNWA are participating in the project and depending on the 

applications to serve their customers. SNWA has twice been before the State Engineer and 

was involved in at least three appeals concerning the four Valleys at issue herein. All these 

efforts demonstrate a good faith intention to go forward with the project and the speculation 

of WPC cannot overcome the substantial evidence presented to the State Engineer and the 

findings of the State Engineer must be affirmed. NRS 533.4500(10). 

b. Financial Ability 

The State Engineer made extensive factual findings concerning SNWA's financial 
ability: 

• There is no evidence that the Project will require technologies or 
construction methods that are unattainable and the Protestants did not 
present any evidence that the Project would not be technically feasible . 
The State Engineer finds that construction of the Project has a feasible 
conceptual plan of development. ROA 47. 

• The Applicant's engineering department estimates that the capital costs 
for the Project will be approximately $3.224 billion. Including contingency 
(15%) and inflation (4%), the engineering department estimates that the 
cost to construct the Project would be approximately $6.45 billion. ROA 
48. 

• [T]he Applicant's current cost estimate is the best available evidence 
regarding the cost of the Project. ROA 48. 

• rSNWA's financial experts] Mr. Bonow and Mr. Hobbs concluded that the 
Applicant has never had a barrier to accessing the capital markets and 
that it has done so on agreeable terms, meaning a cost of capital (i.e., the 
interest rate on the bonds) that is low compared to the marketplace. ROA 
49. 

• Mr. Bonow and Mr. Hobbs expressed an opinion that debt supported by 
the Applicant's revenues is attractive to the capital markets because of 
five main factors: (1) the Applicant is an essential service provider, which 
means that its revenues are reliable because customers place a high 
priority on receiving, and paying for, water service; (2) the Applicant has 
independent rate setting authority which means it does not have to go 
through multiple levels of state or federal approval to adjust its rates as 
necessary; (3) the Applicant has ample headroom to increase rates 
because current rate levels are modest, which 9ives investors comfort that 
the Applicant can raise rates as necessary; 4) the Applicant has a high 
quality credit rating due to its past financing history and current status as a 
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credit risk; and (5) the Applicant is contractually obligated to raise rates in 
certain circumstances, which gives investors comfort that they will receive 
full and timely payment. ROA 50. 

• Even though many of these assumptions depress revenue projections, the 
funding plan still demonstrates that the Applicant would be able to finance 
the Project. ROA 53. 

• Under the assumptions discussed [in the ruling]: (1) the principal amount 
of the bonds issued for the Project would be estimated at approximately 
$7.283 billion; (2) the interest costs of the Project would be estimated at 
approximately $8.18 billion; and (3) the total cost of the Project would be 
estimated at approximately $15.463 billion. ROA 53. 

WPC speculates that "it is unlikely that SNWA will actually have the ability to finance 

and operate this project." WPC OB at 43. However, this continued speculation does not 

overcome the presumption that "[t]he decision of the State Engineer is prima facie correct, 

and the burden of proof is upon the party attacking the same." NRS 533.450(10). WPC put 

on no credible evidence as to the actual cost of the project or the ability of SNWA to finance 

it. The factual assertion that Ms. Leurig disagrees with factual findings of the State Engineer 

is of no consequence and the findings of the State Engineer must be affirmed. State 

Engineer v. Morris, 107 Nev. at 701,819 P.2d at 205. 

c. Reasonable Expectation to Construct Works and Apply Water to 
Beneficial Use. 

The State Engineer is required to determine whether an applicant has the "[i]ntention 

in good faith to construct any work necessary to apply the water to the intended beneficial 

use with reasonable diligence." NRS 533.370(1)(c)((1». The State Engineer found that 

considerable financial resources have already been dedicated to the Project. SNWA 

General Manager Pat Mulroy testified that SNWA has the good faith intent to develop the 

water awarded in these applications. ROA 32505, 32506. SNWA has paid for some of the 

most comprehensive studies, analyses and expert reports concerning the basins and has 

significantly advanced the science available to the State Engineer. ROA 46, 15501-15619, 

15620-15771, 32609-32610, 32643. SNWA's work on establishing the environmental 

baseline data has already been extensive. The State Engineer found that these efforts 

support the good faith intention to construct the Project. ROA 46, 32543. 

11/ 
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1 The State Engineer found that the "timeline for construction demonstrates reasonable 

2 diligence given the unique nature and scope of the diversion and delivery infrastructure." 

3 ROA 46. The decision was also supported by evidence that SNWA "could begin putting the 

4 water to beneficial use by 2020 depending on the existence of shortage conditions on the 

5 Colorado River." ROA 46. The State Engineer found that SNWA "provided proof 

6 satisfactory of its intention in good faith to construct the works necessary and apply the water 

7 to beneficial use with reasonable diligence." ROA 46. These findings are based on 

8 substantial evidence and must be affirmed. NRS 533.450(10). 
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3. The State Engineer's Factual Determination Concerning the Perennial 
Yield of the Hydrographic Basins is Supported by Substantial Evidence. 

When considering an application to appropriate water, the State Engineer must 

determine whether there is unappropriated water in the source. NRS 533.370(2). The State 

Engineer must rely on the best available science, which is often in the form of hydrologic 

studies to determine the perennial yield of a groundwater basin. NRS 533.024(1)(c). 

Groundwater is recharged "over time from precipitation and groundwater flow into the basin." 

ROA 57. The recharge is balanced by discharge from the basin. Discharge occurs when 

"groundwater is withdrawn and consumed by plants or by groundwater that flows out of the 

basin to an adjacent down-gradient basin." ROA 56. The State Engineer has found that 

"limiting groundwater development to a basin's perennial yield ensures sustainable 

development of the groundwater resource." ROA 56-57. 

a. Spring Valley 

Spring Valley covers approximately 1,700 square miles and is located in Eastern 

Nevada. Reconnaissance Report 33 at 1.5 ROA 18788. The bulk of the valley is in White 

Pine County with a small southern portion that extends into Lincoln County. In the Spring 

Valley Hydrographic Basin, most water is discharged by Evapotranspiration (ET), which, as 

discussed above, occurs through "evaporation from the soil or via transpiration through 

plants that draw groundwater through their roots." ROA 57. Herein, "discharge areas" will 

be used to describe those areas where bare soil and phreatophytic plants evapotranspire 

5 http://images.water.nv.gov/images/publications/recon%20reports/rpt33-spring valley. pdf 
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more water than is recharged by precipitation over the long term. Other areas, such as the 

mountains surrounding the valley and streams constitute, recharge areas. 

The State Engineer received evidence to determine the amount of ET from the 

discharge areas in Spring Valley. Some of the ET will come from precipitation that falls 

directly on the discharge areas, not from groundwater, thus, the State Engineer deducted 

that amount of precipitation falling on the discharge area to determine the amount of ET that 

comes from groundwater. The total groundwater ET is the perennial yield of the basin. ROA 

73-75. 

The State Engineer received extensive scientific evidence to determine the perennial 

yield. His finding represents a well-reasoned decision that is based on substantial evidence 

and must be affirmed. NRS 533.450(10). 

i. Spring Valley Evapotranspiration 

State Engineer's Ruling 6164 makes an exhaustive review of the scientific evidence 

presented by the parties. This brief does not attempt to examine every detail of that ruling, 

as it speaks for itself, but it will try to highlight the substantial evidence that the State 

Engineer relied upon to support the decision. 

The parties relied on extensive evidence, prior studies, and modeling to present their 

respective cases. The United States Geological Survey has published a number of reports 

19 that were relied upon by both the parties and the State Engineer. These include 

20 "Reconnaissance Series Reports,6 the Basin and Range Carbonate Aquifer System Study 

21 (BARCASS) that was mandated by Congress, the Great Basin Regional Aquifer System 

22 Analysis (RASA), and sections of the Great Basin Carbonate and Alluvial Aquifer System 

23 study (GBCAAS), which is a recently published update to RASA." ROA 57, 32995. 

24 The State Engineer uses "[g]roundwater ET '" because it can be more accurately 

25 measured than groundwater recharge or subsurface flow." ROA 58, 36221. The discharge 

26 area of Spring Valley was determined "using mapping by previous investigators .... " ROA 58. 

27 The State Engineer approved the analysis of SNWA that "determined that the total 

28 

6 http://images.water.nv.govlimages/publications/recon%20reports/rpt33-spring valley. pdf 
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groundwater-ET extent boundary in Spring Valley is 172,605 acres, which is very similar to 

the area determined by prior investigations." ROA 59, 17454. 

SNWA presented evidence gathered using "state-of-the-art Eddy Covariance Towers 

in Spring Valley, Snake Valley and White River Valley, and five years of satellite data to 

characterize vegetation health and density." ROA 58. The locations of the towers was 

"independently evaluated and approved by Dr. Travis Huxman of the University of Arizona." 

ROA 61. WPC's expert did not dispute the findings concerning ET. ROA 64, 36872. 

Dr. Lynn Fenstermaker "was qualified by the State Engineer as an expert in ET 

estimates using remote sensing." ROA 60. Dr. Fenstermaker used normalized difference 

vegetation indices (NOVI) to determine the plant composition of the discharge area. ROA 

60. "Dr. Fenstermaker calibrated, corrected, and normalized the [satellite image] scenes 

using standard techniques and then calculated NOVI grids for each image" and "averaged 

the scenes for each year to obtain average growing-season NOVI images." ROA 63. "Dr. 

Fenstermaker and her colleagues then calculated the footprint-weighted growing season 

average NOVI values for each Eddy Covariance Tower." ROA 62. "Based on this expert 

opinion and the evidence submitted, the State Engineer finds that the accuracy assessment 

is scientifically sound and represents an improvement over past studies, and validates the 

accuracy of [SNWA's] ET estimates." ROA 64. 

SNWA "estimated an average total ET of 174,500 afa in the Main groundwater 

discharge area in Spring Valley for the period of record 2006 to 2010." ROA 64. In his 

summary, the State Engineer noted that these findings were essentially uncontested: 

ROA64. 

1/1 

Dr. Fenstermaker testified that these were very good estimates and 
that the regression equation will provide a more accurate estimate 
of annual ET in the region than those developed in prior studies. 
Protestants' witness Dr. Myers testified that the Applicant's total-ET 
estimates are probably as accurate as they can be. The State 
Engineer finds that the Applicant provided a scientifically sound 
estimate of total ET in Spring Valley. 
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1 Precipitation estimates "used the Parameter-elevation Regressions on Independent 

2 Slopes Model (PRISM) 4-km precipitation grids to estimate the amount of precipitation over 

3 the groundwater-ET area for the period of record from 2006 to 2010." ROA 65. Dr. Myers 

4 testified that PRISM is "probably the best tool available to distribute precipitation .... " ROA 

5 65, 36968. To ensure the accuracy of the estimate, SNWA then "compared the PRISM 

6 estimates to actual valley-floor measurements of precipitation at several UNLV, Desert 

7 Research Institute, SNWA and USGS precipitation measurement stations located in Spring 

8 Valley and White River Valley." ROA 65. 

9 The State Engineer found there was error in some of the measuring devices and 

10 adjusted the precipitation to reflect the data error. ROA 66-69. The State Engineer also 
"@ 
~ t-.. 11 found that in years when precipitation exceeds the ET in certain parts of the discharge area, 
() .... ~ 
~ ali' 12 that the excess precipitation should be considered held over to the next year, when it would 
c::b ..... 
§CIlR 
~ § ~ 13 then be available to the plants and discharged by ET. ROA 70-71. Dr. Meyers, the expert 

..£ 8 ~ 14 witness for WPC, essentially agreed with the State Engineer in this regard and the decision 
'!;o£ii-
.§ ~ ~ 15 is supported by substantial evidence. ROA 36869. 
::t:oo 
~ ~ ~ 16 The State Engineer used the adjusted findings to account for holdover precipitation, 
'tl U 
~ 17 and other factors, to find that the "data supports an annual groundwater-ET estimate in 

18 Spring Valley of 84,100 acre-feet." ROA 73. 

19 ii. Interbasin Flows 

20 The underground flow of water from one basin to another is another component of a 

21 basin's water budget. The State Engineer partially discounted the assertions of both SNWA 

22 and Dr. Myers, but accepted the research of Dr. Hurlow, witness for Millard and Juab 

23 Counties, which showed that interbasin flow from Spring Valley to Hamlin Valley ranged 

24 between 4,000 and 12,000 acre-feet annually. ROA 77, 36025. The State Engineer next 

25 found considerable inconsistencies in Dr. Meyer's estimate when compared to the geology of 

26 the mountain ranges and relied on SNWA's model estimate of 4,400 acre-feet annually of 

27 interbasin flow from Lake and Steptoe Valleys into Spring Valley. ROA 84. The State 

28 Engineer next examined flow from Northern Spring Valley to Snake Valley. ROA 86-87. The 
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1 State Engineer found that the groundwater gradient and the general geology did not support 

2 any flow in this direction. ROA 87-88. The State Engineer next examined Spring Valley to 

3 Tippet Valley flow. The State Engineer found that the geologic evidence did not support any 

4 flow in this direction. ROA 89. 

5 iii. Perennial Yield 

6 The analyses of ET and interbasin flow were then used to determine the amount of 

7 annual recharge from precipitation to the basin. The State Engineer summarized his 

8 

9 

10 

findings: 
Groundwater recharge in Spring Valley is not directly measured. It 
can be estimated by the groundwater balance of the basin. As 
discussed above in the groundwater ET section, groundwater ET is 
estimated to be 84,100 afa. Inflow from Steptoe Valley is highly 
uncertain, and probably is between zero and 4,400 afa. Outflow to 
Hamlin Valley IS believed to be 4,000 to 12,000 afa. Therefore, 
groundwater recharge in the basin reasonably ranges from 84,000 
to 96,000 afa. 

ROA 90. The finding falls within the ranges found in previous studies noted in the 

Ruling and are supported by substantial scientific evidence. ROA 89. 

The State Engineer reserved interbasin flows from his calculation of perennial yield 

and set the perennial yield equal to the average groundwater ET of 84,000 acre-feet 

annually. ROA 90. Subsurface inflow and outflow to adjacent basins are not included in the 

perennial yield of Spring Valley and are therefore available for appropriation in those 

adjacent basins. This number represents the distillation of the best available science and the 

professional judgment of the State Engineer. 

iv. Groundwater Mining 

22 WPC and CPB repeatedly accuse the State Engineer of having approved 

23 groundwater mining in Spring Valley. The State Engineer has determined from both 

24 scientific evidence and experience that groundwater mining occurs when water is pumped in 

25 excess of the perennial yield over time. ROA 56. As the water granted in these applications 

26 is less than the perennial yield, groundwater mining will not occur in the Spring Valley 

27 Hydrographic Basin. 

28 11/ 
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1 WPC and CPB base this claim on the amount of drawdown that will occur over time in 

2 Spring Valley and on the length of time that a basin takes to reach equilibrium. The State 

3 Engineer ruled that there is no set time limit to reach equilibrium in the basin. ROA 90. 

4 Drawdown of the aquifer due to groundwater pumping is unavoidable. Nevada law 

5 

6 

7 

8 

9 

10 

1 ~ 11 

contemplates drawdown. "It is a condition of each appropriation of groundwater acquired 

under this chapter that the right of the appropriator relates to a specific quantity of water and 

that the right must allow for a reasonable lowering of the static water level at the 

appropriator's point of diversion." NRS 534.110(4). The drawdown spreads from the point of 

diversion as the lag between pumping and recharge from precipitation are not always on the 

same schedule. ROA 134-135. The State Engineer's factual determination that 

groundwater mining will not occur under the permits as granted is prima facie correct and 

entitled to deference from this Court. NRS 533.450(10). 
(,!) .... ~ 
~ ill l' 12 
~.l:l"" 
... Ul R 
:§ ~'" 13 
<t:Sl oo 

.$ J ~ 14 
13 tl i­
e!:z:ou 15 
.~ ~ 

~oo 
00 i!l 16 
01.... 01 

"0 U 

~ 17 

18 

19 

20 

21 

v. Water Available for Appropriation 

The State Engineer made exhaustive findings concerning existing water rights, which 

no party has challenged. He found that of the 84,000 acre-feet perennial yield, 18,873 acre­

feet annually were already committed within the basin and found that 4,000 acre-feet 

annually should be reserved for future uses. ROA 214-215. The State Engineer awarded 

the remaining 61,127 acre-feet annually to SNWA as water available for appropriation. ROA 

215. These findings are supported by substantial evidence in the record and must be 

affirmed. NRS 533.450(10). 

b. Cave Valley Perennial Yield 

22 Cave Valley, which is part of the White River Flow System, has very little groundwater 

23 ET and the State Engineer utilized recharge estimates to determine its perennial yield. 

24 Recharge was estimated by SNWA using a mathematical solver. ROA 268. The method 

25 requires all of the recharge within the White River Flow System to be equal to all of the 

26 discharge. The recharge for each of the basins within the White River Flow System was 

27 then computed based on the relative amounts of precipitation in each basin. ROA 268. The 

28 State Engineer disagreed with some of SNWA's estimates for flow into and out of the flow 
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system, made corrections to the solver, and reran the program to compute recharge for all of 

the basins. ROA 269. 

SNWA's calculation of groundwater recharge in Cave Valley equaled 13,700 afa. The 

State Engineer's corrected "calculation of recharge in Cave Valley was 12,900 afa." ROA 

291. 

Cave Valley was found to have 1,300 acre-feet annually of ET. ROA 294. The State 

Engineer also found that the evidence did not support significant interbasin flow into Cave 

Valley. ROA 294. The State Engineer reviewed extensive geological and hydrological 

evidence submitted by the parties concerning interbasin flow out of Cave Valley. Dr. Myers, 

for WPC, "estimated that all of the recharge in Cave Valley ... discharges ... through 

Shingle Pass to White River Valley." ROA 295. SNWA presented evidence that "3,800 afa, 

was their estimated contribution from the watershed in Cave Valley, which discharges to 

White River Valley as interbasin flow." ROA 297. The State Engineer reviewed the 

extensive evidence and models and found that he could not accept either contention, but 

found that it was necessary to "reserve 7,300 afa of Cave Valley groundwater for the 

purpose of protecting [the Flag and Butterfield Springs] flows in White River Valley." ROA 

298. 

The State Engineer determined that that the perennial yield of Cave Valley was 5,600 

acre-feet by subtracting the interbasin flow to White River Valley of 7,300 acre-feet annually 

from recharge of 12,900 acre-feet annually. ROA 298. These findings are supported by 

substantial evidence and the State Engineer must be affirmed. NRS 533.450(10). 

c. Dry Lake Valley Perennial Yield 

23 The same methods were used to estimate groundwater recharge in Dry Lake Valley. 

24 SNWA's estimate of recharge was 16,200 acre-feet. ROA 461. The State Engineer's 

25 corrected estimate was 15,000 acre-feet. ROA 461. 

26 Dry Lake Valley has "little or no measurable groundwater ET," therefore the State 

27 Engineer calculated no value for ET. ROA 463. The State Engineer also found that the 

28 evidence did not support significant interbasin flow into Dry Lake Valley. ROA 463. The 
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1 State Engineer reviewed extensive geological and hydrological evidence submitted by the 

2 parties. This evidence demonstrated that "most of the groundwater in Dry Lake Valley 

3 discharges via interbasin outflow to Delamar Valley, rather than to adjacent valleys to the 

4 east or west." ROA 466. 

5 The State Engineer noted that Delamar Valley "has few existing groundwater rights 

6 and whose perennial yield will not rely on inflow from Dry Lake Valley." ROA 466. Since "no 

7 impacts to any existing rights are likely for hundreds of years, the perennial yield was found 

8 to equal the "estimated recharge of 15,000 acre-feet." ROA 466-467. 

9 

10 

d. Delamar Valley Perennial Yield 

The same methods were used to estimate groundwater recharge in Delamar Valley. 

~ ~ I'-. 11 SNWA's estimate of recharge was 6,600 acre-feet. ROA 625. The State Engineer's 

corrected estimate was 6,100 acre-feet. ROA 625. 
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Delamar Valley has little or no measurable groundwater ET," therefore the State 

Engineer calculated no value for ET. ROA 627. The State Engineer also found that, as 

noted above, the evidence demonstrates that Delamar Valley receives significant interbasin 

flow from Dry Lake Valley. However, as all the recharge in Dry Lake Valley is available for 

appropriation there, the State Engineer did not add this interbasin flow from Dry Lake Valley 

to the perennial yield of Delamar Valley. ROA 627-628. Basin outflow from Delamar Valley 

goes to Coyote Spring Valley and to the southern part of Pahranagat Valley. The State 

Engineer found that existing rights in Pahranagat and Coyote Spring Valleys would not be 

impacted by development of the recharge in Delamar Valley, and set the perennial yield 

equal to the in-basin recharge of 6,100 acre-feet. ROA 630. 

e. Issues Common to Cave, Drv Lake and Delamar Valleys. 

24 WPC and GBWN make arguments that there is no water to appropriate in Cave, Dry 

25 Lake and Delamar Valleys because there is no ET to capture and the recharge in those 

26 valleys is already accounted for by outflow to down-gradient basins where it is completely 

27 committed. WPC OB at 102. In essence, they are arguing that the perennial yield of those 

28 basins is zero; there is no groundwater to appropriate now or in the future, and no 
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development can ever occur there. Their arguments are similar to their earlier "one river" 

argument, which was rejected by the State Engineer where they relate the White River Flow 

System to a river, and if water is appropriated upstream, it will not be available downstream. 

WPC's argument that there is no ET to capture and therefore the perennial yield is zero is 

nonsensical and has no basis in Nevada water law. WPC 08 at 102. The State Engineer 

determines the perennial yield of a basin based on factors pertaining to the unique nature of 

each basin. Setting the perennial yield as equal to groundwater ET in a basin is one method, 

and the State Engineer will use this method where applicable. In the White River Flow 

System, a number of basins have no groundwater ET. Groundwater recharge flows in the 

subsurface to down-gradient basins. The perennial yield of basins that have no groundwater 

ET is based on recharge. To suggest that no groundwater could be developed in a basin if it 

does not capture ET in that basin is counter to the goal of maximizing beneficial use of water. 

See, Desert I"igation, Ltd. v. State Engineer, 113 Nev. 1049, 1059, 944 P.2d 835, 842 

(1997)("The concept of beneficial use is singularly the most important public policy 

underlying the water laws of Nevada and many of the western states.") 

Many basins in the carbonate terrains and in some of Nevada's volcanic terrains have 

no groundwater ET. If WPC had their way, there would be absolutely no groundwater 

development in any of these basins. 

In the White River Flow System, groundwater flow does not stop at basin boundaries. 

Groundwater flows through the mountains from basin to basin. There are three main 

discharge areas, some of which are hundreds of miles away, all of which have major spring 

systems where groundwater comes to the surface. These major springs are in White River 

Valley, Pahranagat Valley, and the Muddy River Springs Area. Most of the groundwater 

recharge in Cave, Dry Lake and Delamar Valley flows to these regional springs. These 

springs are fully committed, thus the WPC argument is that all the water is appropriated. 

26 This all makes for a seemingly compelling and overly simple argument. However, 

27 groundwater in Cave, Dry Lake and Delamar Valleys can be developed for hundreds of 

28 years without measurably diminishing the spring outflows. See, Bacher v. State Engineer, 
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1 122 Nev. 1110, 1116, 146 P.3d 793, 797 (2006)("state regulation like that in NRS Chapters 

2 533 and 534 is necessary to strike a sensible balance between the current and future needs 

3 of Nevada citizens and the stability of Nevada's environment."). 

4 As clearly described in the Rulings, if all the water applied for was pumped 

5 continuously for 200 years, spring flow would decrease by 17% at the White River Valley 

6 Springs adjacent to Cave Valley, and by about 1 % at Pahranagat Valley and Muddy River 

7 Springs. ROA 639. However, not all of the applications were granted. To protect the water 

8 supply to the springs in White River Valley, 7,300 acre-feet annually of the Cave Valley 

9 recharge was reserved for these springs. ROA 298. SNWA was granted only 5,235 acre-

10 feet annually of the 11,583 acre-feet that was applied for in Cave Valley. ROA 298. The 

1 r-.. 11 7,300 acre-feet annually that was reserved exceeds the 17% of flow loss predicted by the 
Cl .... r::: 
>. al "'/' 12 model. :!l,b ...... 
><CIlR 
~ § g:; 13 Springs in Pahranagat Valley and the Muddy River Springs Area, which are more 

.£j 8 ~ 14 remote from the pumping, are predicted to show even less effect. These spring complexes 
""''€i-~ ~ U 15 are predicted to have a 1 % decrease in flow after 200 years, which may not even be 
-=""'~ 0°0 
<C ~ ~ 16 measureable. 

I u 17 WPC's argument that there is no water to appropriate in these basins is counter to 

18 long established policy of maximizing the limited water resources in the state. Their 

19 argument is severely flawed when one considers the benefit of developing this water. 

20 Because there will clearly be adequate water for mitigation should it be necessary in several 

21 hundred years, there will be no conflict with existing rights. 

22 WPC's argument that these appropriations conflict with the intent of State Engineer's 

23 Order No. 1169 is similarly misplaced. WPC OB at 104-105. Order No. 1169 requires test 

24 pumping to determine if there is sufficient water for new appropriations in the vicinity of the 

25 Muddy River Springs. The concern was that additional pumping close to the springs would 

26 conflict with existing rights or significantly reduce spring flows critical to the habitat of the 

27 Moapa Dace, an endangered species. The critical element there is timing and the 

28 magnitude of impacts. Pumping in the area of the Muddy River Springs could have an 
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1 immediate effect on the springs. Some argued that pumping would decrease spring flow on 

2 a 1:1 basis. Clearly, the conditions in the Muddy River Springs Area are much different than 

3 in Dry Lake and Delamar Valleys, and imposing an Order 1169-like pumping test would not 

4 work. 
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4. The State Engineer's Factual Determination that the Applications as 
Granted will not Unduly Limit Future Growth is Supported by Substantial 
Evidence. 

Pursuant to NRS 533.370(3)(d), the State Engineer considered "[w]hether the 

proposed action is an appropriate long-term use which will not unduly limit the future growth 

and development in the basin from which the water is exported .... " As part of this analysis, 

the State Engineer is required to consider the current and future need for water in the basins 

of export. Although there is no specific requirement that unappropriated water be left in the 

basin to support potential uses that have little likelihood of materializing, the State Engineer 

decided to leave unappropriated water to ensure that the interbasin transfer "does not unduly 

limit future growth and development. .. ." ROA 209, 379, 543-544, 706. 

The State Engineer received testimony from SNWA experts Richard Holmes, Dr. Carl 

Linvill, John Candelaria, Dr. Dennis Peseau and George Carter. ROA 701-704. Appellant 

WPC presented the testimony of Dr. Maureen Kilkenny. ROA 704. WPC calls the testimony 

"uncontroverted", however, the State Engineer found Dr. Kilkenny's testimony concerning 

what WPC describes as the "specter that has been cast over the potential viability of any 

new enterprise involving the four basins" (WPC 08 at 92) as speculative and not based on 

any specific evidence. ROA 208. 

Dr. Kilkenny rests her conclusions upon a fundamental 
misunderstanding or disre9ard of Nevada water law and the prior 
appropriation doctrine. ThiS is clear from her report and testimony, 
as she assumed the loss of all water in both White Pine and Lincoln 
Counties as a result of pumping under the Applications. 

ROA 371-372. "Dr. Kilkenny's testimony revealed numerous errors and misstatements in her 

report and her report and testimony has been given little weight by the State Engineer." The 

State Engineer's determination as to the credibility of Dr. Kilkenny as a witness is entitled to 

deference from this Court. State Engineerv. Morris, 107 Nev. at 701,819 P.2d at 205 (The 
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Supreme Court "will not pass upon the credibility of the witnesses nor reweigh the evidence, 

but limit ourselves to a determination of whether substantial evidence in the record supports 

the State Engineer's decision.") 

WPC does not identify any specific use for the water in Spring Valley, but instead its 

argument consists solely of broad generalizations of harm. WPC baldly asserts that its 

evidence was "substantial." WPC 08 at 92. 

The testimony of Richard Holmes showed that historical patterns of use playa part in 

the determination of water needs for future growth. ROA 196. "Nevada was the fastest 

growing state in the country for each of the last five decades, yet the population in Spring 

Valley remained virtually unchanged." ROA 196-192. The population of Cave, Dry Lake and 

Delamar Valleys showed similar trends with estimated populations of 2, 3, and 0-3 persons 

"during this period of extreme growth within the state." ROA 369,533-534,696. 

All four of the Valleys at issue lack access to the types of infrastructure that would 

support large scale growth such as "utilities, sewer, electricity and natural gas, as well the 

absence of basic services such as medical services and police and fire protection." ROA 

696-697. In addition, witnesses from White Pine and Lincoln Counties failed to identify any 

plan for growth in the basins. ROA 199. "White Pine County's land use plans to show that 

White Pine County does not have any plans for development which would require significant 

water resources in Cave Valley." ROA 372. "Lincoln County's Master Plan showed that 

Lincoln County does not have any plans for development within" Cave, Dry Lake or Delamar 

Valleys. ROA 372, 536, 699. 

The State Engineer reviewed evidence of the potential for development of alternative 

energy sources and found that only wind power, which requires little water, was competitive 

in Spring Valley. ROA 202-203. The evidence showed that of the Cave, Dry Lake and 

Delamar Valleys, Delamar Valley had the best potential for development of solar power, but 

that it is "improbable that future development will occur that would require additional water 

resources and that no water should be reserved for future renewable energy development 
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within Delamar Valley." ROA 701-702. Likewise, the State Engineer reserved no water 

speCifically for power generation in Cave or Dry Lake Valleys. ROA 375, 538-539. 

The State Engineer also found that the establishment of new agricultural operations 

was not economically reasonable for Spring Valley, and that the CPB had not presented any 

current plans to expand the Cleveland Ranch. ROA 204. Cave Valley was not likely to have 

significant agricultural development as "97% of the land in Cave Valley is owned by the 

federal government." ROA 369, 378, 379. In Dry Lake Valley, "the small irregular shapes of 

the existing private parcels, and the slope of the few parcels. . . [do not support] the 

likelihood of expansion of agriculture within Dry Lake Valley which would require additional 

water resources." ROA 539. There was no testimony or evidence "of intent to expand cattle 

operations which would result in a need for additional water resources within the (Delamar 

Valley Hydrographic Basin)." ROA 703-705. The State Engineer noted that "existing water 

rights are protected under the law and approving the Applications does not undermine any of 

the rights or their priority." ROA 207. "The Cave Valley Conservation Easement is a grant 

from Cave Valley Ranch property owners to the Applicant." ROA 369-370. "The Easement 

confines the use of the property to protect its natural resources and habitat, which includes 

restricting real estate development, commercial and industrial uses, and certain other 

activities including on-going mutually agreed upon land uses." ROA 16738-16754. Both 

Nevada's water law and the conservation easement protect existing water rights and the 

applications will not conflict with the existing water rights. NRS 533.030, 533.085. 

None of the Appellants presented evidence as to how much water should remain in 

the basins to ensure that reasonable future growth would not be limited. Nonetheless, the 

State Engineer reserved 4,000 acre-feet for the Spring Valley, and 50 acre-feet each for the 

Cave, Dry Lake and Delamar Valleys. ROA 380, 208-209, 543-544, 706. The amount of 

water reserved for future use has not been challenged by any of the parties, and is further 

substantial evidence that the applications, as granted, will not unduly limit growth. Without 

any credible evidence to contradict the findings of the State Engineer concerning future 
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1 growth in the basins of origin, the State Engineer's finding regarding the economic impacts is 

2 supported be substantial evidence and must be affirmed. NRS 533.450(10). 
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5. The State Engineer's Factual Finding that the SNWA Applications are 
Environmentally Sound was Supported by Substantial Evidence. 

The State Engineer must determine whether the proposed action is environmentally 

sound as it relates to the basin from which the water is exported. NRS 533.370(3)(c). The 

State Engineer noted that while he "carries a heavy burden of ensuring that any approval 

here is environmentally sound, it is also demanded that he be creative and flexible to 

maximize the beneficial use of the State's water." ROA 173. The State Engineer tailored his 

approach for meeting the requirements of this statutory criterion to each of the valleys to 

determine that the proposed action was environmentally sound for the basin of origin. 

The State Engineer received and considered extensive evidence concerning the 

effects on the environment from the use of the water under the proposed applications. First, 

the SNWA presented evidence of environmental baseline investigations in the four basins at 

issue and in adjacent basins. ROA 175-176. SNWA studied a broad array of biotic 

communities within the Spring, [Cave, Dry Lake and Delamar Valleys]." ROA 175. The State 

Engineer reviewed the evidence and found that the studies "provide a good representation of 

the key groundwater-influenced habitats and areas of focus in and around the Project 

basins." ROA 176. 

Second, the State Engineer received and considered evidence that addressed other 

permitting requirements that have been approved with reference to the Project. ROA 177-

178. This included information that in addition to the statutory criteria that the State Engineer 

considered regarding the applications at issue herein, SNWA was required to comply with 

the National Environmental Policy Act (NEPA), the Endangered Species Act (ESA), and the 

Clean Water Act (CWA). ROA 177. "These permitting processes impose strict environmental 

controls on the Project that ensure it will be environmentally sound." ROA 177. WPC 

presented testimony and evidence through Dr. James Deacon, however, the State Engineer 

found that the testimony was of little relevance, since it concerned "historical water 

35 0403



1 development practices that preceded the ESA." ROA 177-178. The State Engineer's review 

2 of the evidence and determination are supported by substantial evidence and must be 

3 affirmed. 

4 

5 

6 

7 

8 
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a. Spring Valley 

To assure the proposed use of the water was environmentally sound, in Spring Valley, 

the State Engineer relied, in part, on NRS 533.3705(1), which gives him the authority to "limit 

the initial use of water to a quantity that is less than the total amount approved for the 

application." ROA 174. This allowed the State Engineer to order that pumping proceed in 

stages as a cautionary principle in order to collect more data about the effects pumping may 

have that cannot be acquired in any other manner. ROA 216-217. 

CPB argues that the State Engineer may not utilize the NRS 533.3705 as it was 

enacted after the date the applications were filed. CPB OB 46. It is curious that Cleveland 

Ranch would fight against a statute that protects existing rights. The argument misstates the 

concept of retroactive application of statutes. A statute is retroactive when it operates on 

decisions that have happened prior to its enactment. 

Generally, as recognized by the U.S. Supreme Court, courts must 
take a "commonsense, functional" approach in determining if a new 
statute operates retroactively because it imposes new legal 
consequences on events completed before its enactment. But just 
because a statute draws upon past facts does not mean that it 
operates "retrospectively." Instead, "[a] statute has retroactive 
effect when it 'takes away or impairs vested rights acquired under 
existing laws, or creates a new obligation, imposes a new duty, or 
attaches a new disability, in respect to transactions or 
considerations already past. That is, even though a statute 
operates only from the time of its enactment, it is retroactive if it 
impairs vested rights and past transactions. 

23 Public Employees' Benefits Program v. Las Vegas Metropolitan Police Dept. 124 Nev. 138, 

24 155, 179 P.3d 542, 553 - 554 (2008)(Citations omitted) NRS 533.3705(1) has prospective 

25 application when the State Engineer applies it to the case before him. See also, Valdez v. 

26 Employers Ins. Co. of Nevada, 123 Nev. 170, 179-180, 162 P.3d 148, 154 (2007) The 

27 addition of NRS 533.3705 applied to future conduct of the State Engineer with regard to 

28 water right applications and put all water applicants on notice that the initial use of water 
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under a subsequently granted water right permit may be limited. 

CPB's logic would not allow the State Engineer to apply the interbasin transfer criteria 

found in NRS 533.370(3) to these applications as those provisions of the water law were also 

enacted after the applications at issue were filed. See, Act of May 24, 1999, Ch. 236, 1999 

Nev. Stat. 1046. If that is the case, there is no requirement that the State Engineer even 

consider whether the proposed action is environmentally sound for the basin from which the 

water is to be exported. CPB cannot have it both ways and attempt to manipulate the 

provisions of the water law that will apply only if they are to CPB's advantage. 

The State Engineer also took notice of the Stipulation for Withdrawal of Protests with 

the Federal Protestants. ROA 103, 105. While not a party to that agreement, the State 

Engineer is aware that it is another provision that provides for additional considerations of 

whether the use of the water will be environmentally sound for the basin of origin. ROA 180-

181. The stipulation calls for the establishment of a Biological Work Group (BWG) 

comprised of many governmental stakeholders. ROA 179. The BWG has the responsibility 

to develop a Biological Monitoring Plan (BMP) to develop "conceptual models and the 

identification of indicators and ecological attributes to be monitored throughout Spring Valley 

and adjacent basins that will allow for the thorough assessment of the health and integrity of 

the full range of groundwater-influenced resources in Spring Valley and adjacent basins." 

ROA 179-180. The BMP also includes "[d]etailed management and mitigation approaches 

will be included in the BMP when enough data and information has been gathered to support 

their development." ROA 180. 

"The State Engineer approved the Spring Valley BMP" and found that the "reports 

provide valuable information to the State Engineer, which will inform his continued regulatory 

control over the Project." ROA 181. Based on these factual findings, the State Engineer 

found 

ROA 181. 

that incorporation of the BMP in the permit terms for the 
Applications, and the State Engineer's continued regulatory control 
over pumping under the Applications, will ensure proper monitorin9 
and oversight of the Project and its environmental soundness as It 
relates to groundwater-influenced resources. 
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1 The SMP also calls for an adaptive management framework, which requires the 

2 stakeholders to cooperate in "setting goals and priorities, developing monitoring and 

3 conservation strategies, taking needed action, measuring results, and refining the plan." 

4 ROA 181, 20651-20652. "The State Engineer [found that] the adaptive management 

5 

6 

7 

8 

9 

10 
] 
I'< t-.. 11 
~ ... t:: 
>,QJ1' 12 
~1l,... 
"(J')R 
:§ 1'<0\ 13 
<~Q() 

£a~ 14 
'"0 o:S .e. 
8 Z~ U 15 
$ I'< 
o g ~ 16 
(13!"'"4 ~ 

"0 U 

j 17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

approach incorporated in the BMP is an accepted scientific approach that is appropriate and 

advisable for managing a long-term Project such as this one." ROA 182. 

"The BMP lays out a process for developing triggers for action in the event an 

unreasonable adverse impact to a resource is anticipated." ROA 20738-20739. WPC argues 

that the triggers and thresholds must be determined in advance. The State Engineer found 

that "[fJactors such as natural variation in the environmental resources must be understood 

before any standards or triggers are set." ROA 182. The State Engineer held that the BMP 

"demonstrates the Applicant's determination to proceed in a scientifically informed, 

environmentally sound manner." ROA 183. 

WPC and CPS maintain their objections that "protections provided by the BMP are 

inadequate because the Stipulation between SNWA and the Federal agencies lacks 

adequate enforcement mechanisms." ROA 34914-34915. "The State Engineer always 

retains the authority to monitor water rights and any impact to them and the dispute 

resolution process in the Stipulation has no impact on that authority." ROA 183, 34918. 

Essentially, Appellants ask this court to find that the State Engineer will not perform his 

statutory duty in administering water rights. NRS 47.250 provides a presumption that "official 

duty has been regularly performed." This presumption provides an adequate basis for a 

presumption that public officers will perform their duties and this court should so hold. 

The State Engineer reviewed "a qualitative and a quantitative analysis to predict 

whether environmental areas of interest were susceptible to impacts from pumping pursuant 

to the Applications." ROA 184. The qualitative analysis determined resources that "could be 

impacted by groundwater withdrawal." ROA 184. The quantitative analysis identified areas 

with "50-foot or greater drawdown in depth to groundwater or a 15% reduction in spring flow." 

ROA 184-185. The State Engineer evaluated the effects analysis to areas of expected 
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impact and the biological resources that might be affected. The State Engineer found that 

the analysis "adequately described the potential environmental effects of the Project in a 

manner that allows the State Engineer to make an informed environmental soundness 

determination." ROA 187. 

The State Engineer found that "substantial evidence [supports the finding] that plant 

communities will receive adequate water to avoid unreasonable adverse effects." ROA 187. 

["The] goal for the management of plant succession that may occur is the maintenance of 

healthy and functioning ecosystems." ROA 184. "If there is a transition, it would be a gradual 

transition in the species composition of shrub communities, which still support terrestrial 

wildlife, bird and bat populations, and big game so that the ecosystem continues to be 

functioning and healthy." ROA 184. The State Engineer made extensive and specific findings 

concerning whether the environmental impacts will be reasonable and will be 

environmentally sound in the Spring Valley Hydrographic Basin. ROA 184-190. These 

findings are based on substantial evidence and must be affirmed . 

Finally, if impacts do occur, the State Engineer examined the ability of SNWA to 

monitor, manage and mitigate impacts. ROA 191, 35219-35220. The State Engineer 

acknowledged SNWA's voluntary commitments to assist with the preservation and recovery 

of fish and other species. ROA 191. The State Engineer also took note that "SNWA has 

purchased extensive properties in Spring Valley that include land, surface water and 

groundwater rights, and grazing allotments ("Northern Resources"), which give numerous 

options for implementing management and mitigation actions that will protect the 

environment."? ROA 191. Ultimately, the State Engineer found that the applications, as 

granted, will be environmentally sound as they relate to Spring Valley. ROA 193. 

b. Cave, Drv Lake and Delamar Valleys 

25 The State Engineer made a similar rigorous review of the evidence in the Cave, Dry 

26 Lake and Delamar Valleys. The State Engineer again took notice of the federal 

27 environmental processes that are in place to protect the environment of the valleys. He 

28 

7 Exhibit No. SNWA_363, p. 6-5; Transcript, Vol.12 pp. 2790:23-2791:3 (Marshall). 
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noted that "NEPA requires a full consideration of environmental impacts resulting from the 

Project." ROA 356, 35183. "The ESA imposes strict substantive protections, in the form of 

reasonable and prudent alternatives, that include minimization and mitigation measures that 

prevent jeopardy to listed species or their critical habitat." ROA 356, 2755-2756. The State 

Engineer did not, as suggested by WPC, abdicate his responsibility and statutory authority 

over water resources. The State Engineer found that "the oversight provided by federal and 

state agencies will supplement the State Engineer's ability to ensure the environmental 

soundness of the Project." ROA 178. 

The State Engineer again took notice of the Stipulation for Withdrawal of Protests with 

the Federal Protestants and the management plan. The stipulation concerning Dry Lake, 

Delamar and Cave Valleys calls for the establishment of a Biological Resources Team (BRT) 

comprised again of governmental stakeholders. The BRT also has the responsibility to 

develop a Biological Monitoring Plan (BMP) to develop "conceptual models and the 

identification of indicators and ecological attributes to be monitored throughout DOC [Dry 

Lake, Delamar and Cave] Valleys and adjacent basins that will allow for the thorough 

assessment of the health and integrity of the full range of groundwater-influenced resources 

in DOC Valleys and adjacent basins." ROA 358, 21022. The BMP also provides that 

U[d]etailed management and mitigation approaches will be included in the BMP when enough 

data and information has been gathered to support their development." ROA 358. 

The State Engineer approved the DOC Valleys BMP and found that the "reports 

provide valuable information to the State Engineer, which will inform his continued regulatory 

22 control over the Project." ROA 359. Based on these factual finding, the State Engineer 

23 

24 

25 

26 

27 

28 

found 

ROA 360. 

11/ 

that incorporation of the BMP in the permit terms for the 
Applications and the State Engineer's continued regulatory control 
over the project, will ensure proper monitoring and oversight of the 
Project and its environmental soundness as it relates to 
groundwater-influenced resources. 
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The DOC BMP also calls for an adaptive management framework, which requires the 

stakeholders to cooperate in "setting goals and priorities, developing monitoring and 

conservation strategies, taking needed action, measuring results, and refining the plan." 

ROA 360, 21040. "The State Engineer [found that] the adaptive management approach 

incorporated in the BMP is an accepted scientific approach that is appropriate and advisable 

for managing a long-term Project such as this one." ROA 361. 

"The BMP lays out a process for developing triggers for action in the event an 

unreasonable adverse impact to a resource is anticipated." ROA 361,20152,21137. WPC 

argues that the triggers and thresholds must be determined in advance. WPC OB at 68. The 

State Engineer found that "Selecting specific standards before a full baseline is developed 

would be premature." ROA 361, 35103, 35634. The State Engineer held that the BMP 

"demonstrates the Applicant's determination to proceed in a scientifically informed, 

environmentally sound manner." ROA 362. 

The State Engineer reviewed "a qualitative and a quantitative analysis to predict 

whether environmental areas of interest were susceptible to impacts from pumping pursuant 

to the Applications." ROA 363, 35216. The qualitative analysis determined resources that 

"could be impacted by groundwater withdrawal." ROA 363,35216. The quantitative analysis 

identified areas with "50-foot or greater drawdown in depth to groundwater or a 15% 

reduction in spring flow." ROA 363, 35216. The State Engineer evaluated the effects 

analysis concerning the areas of expected impact and the biological resources that might be 

affected. ROA 364, 365. The State Engineer found that the analysis "adequately described 

the potential environmental effects of the Project in a manner that allows the State Engineer 

to make an informed environmental soundness determination." ROA 365. 

Finally, if impacts do occur, the State Engineer examined the ability of SNWA to 

monitor, manage and mitigate impacts that do occur. SNWA's stated goals, which are 

supported by the extensive efforts already in place and discussed above, are "first 

avoidance, then minimization, then mitigation of impacts, avoiding as many conflicts as 

possible as the Project is developed." ROA 365-366. The State Engineer acknowledged 
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SNWA's voluntary commitments to assist with the preservation and recovery of fish and 

other species. ROA 366. 

The State Engineer took note of the "Cave Valley Ranch Conservation Easement 

totaling approximately 1,480 acres, which encompasses part of the Parker Station Spring 

Complex and the headwaters of Cave Spring." ROA 366. The State Engineer found that the 

easement would "conserve and protect the habitat values contained within the easement." 

ROA 366. Ultimately, the State Engineer found that "any impacts to hydrologically related 

resources in the DOC Valleys and adjacent basins will be reasonable, and the basins will 

remain environmentally viable." ROA 366. 

6. Substantial Evidence Supports that the Monitoring, Management and 
Mitigation Plans Will Be Effective 

WPC and CPB argue that the hydrological and biological monitoring, management 

and mitigation Plans for Spring Valley are insufficient because they allegedly contain limited 

existing baseline information and no specifics on the proposed monitoring, management or 

mitigation criteria. WPC OB at 77-78; CPB OB at 31-35. WPC also argues the Plans for 

Cave, Dry Lake and Delamar Valleys suffer the same deficiencies. WPC OB at 77-78. WPC 

and CPB summarily argue that no information exists to support whether the proposed Plans 

have any reasonable likelihood of being effective. Id. WPC and CPB ignore overwhelming 

evidence relied on by the State Engineer in finding that the Plans will be effective in 

preventing impermissible impacts in the Areas of Interest identified in the respective Plans. 

The State Engineer found that the Plans, in conjunction with staged development, would 

allow impacts to be predicted and avoided before they occur, and then minimized and 

mitigated if necessary. See e.g., ROA 106-120, 164, 181, 359-360, 524, 687. The State 

Engineer required implementation of the hydrological and biological Plans as conditions to 

the Permits. Id.; see also, ROA 217,387-388,551,713-714. 

The State Engineer found that the comprehensive hydrological and biological 

monitoring, management and mitigation plans will, among other goals, manage the 

development of groundwater without causing injury to federal and non-federal water rights or 

resources within the Areas of Interest. ROA 106-120, 179-193,301-313,469-480,631-643. 
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The Plans establish a step-by-step process for evaluating the potential effects of the Project 

on the hydrological and biological resources in the Areas of Interest, with abundant checks 

and balances built in through the establishment of technical and management teams 

consisting of interested parties. Id. WPC's and CPB's criticisms that the Plans are not 

specific enough are belied by the comprehensive manner in which they address the natural 

resources as issue. Because decisions regarding monitoring, management and mitigation 

must be made on a case-by-case and site-specific basis, the Plans incorporate flexibility with 

respect to appropriate measures. Appellant's expert, Dr. Deacon, agreed that when it comes 

to deciding the best course of action for management of the environment, including 

rehabilitation of the environment, it is "site specific and condition specific, depending on what 

you're doing and how you're doing it." ROA 36624. Thus, Dr. Deacon's testimony supported 

that a flexible approach to adaptive management was not only appropriate, but the most 

likely approach to achieve success. ROA 36626-36628. Appellants' experts all agreed that 

monitoring and appropriate water management can be effective at achieving ecological 

sustainability. ROA 36455,37742, 38725. Here, the evidence supports the State Engineer's 

findings that both the biological and hydrological Plans will be effective in preventing harm to 

existing rights. 

a. Biological Plans 

19 The Plans include the development of a Biological Work Group (BWG), or in the case 

20 of Cave, Dry Lake and Delamar Valleys a Biological Resources Team (BRT), which includes 

21 representatives from the U.S. Bureau of Indian Affairs, U.S. Bureau of Land Management, 

22 U.S. National Park Service, U.S. Fish and Wildlife Service, Nevada Department of Wildlife, 

23 Utah Division of Wildlife Resources, SNWA as well as the State Engineer. ROA 179, 358, 

24 523,685-686,020625,020636,211011,21022. The BWG's responsibilities include, among 

25 others, overseeing implementation of the monitoring Plan, "identify[ing] indicators than can 

26 best predict Water-dependent Ecosystem Effects," "develop[ing] criteria and mak[ing] 

27 recommendations to the Executive Committee on when a course of action shall be taken to 

28 avoid Water-dependent Ecosystem Effects and on the success of such actions," and 
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1 "oversee[ing] implementation of management and mitigation actions as approved by the 

2 Executive Committee." ROA 20809. Similar responsibilities apply to the BRT. ROA 21133. 

3 As the Plans state, the BWG and BRT, in a cooperative effort with an Executive 

4 Committee, will work to accomplish the goals of predicting and avoiding effects on the water-

5 dependent Ecosystems. ROA 20635-20636, 21022-21033. The monitoring portion of the 

6 biological Plan sets forth specifics about, among other issues, methodology, targeted 

7 species, monitoring locations and objectives, key ecological indicators, monitoring approach, 

8 predictive models, data management and plan implementation and schedule. ROA 20629-

9 20632, 21014-21017. The extensive monitoring will provide enormous amounts of 

10 

18 

information regarding the Areas of Interest. The State Engineer relied on the extensive 

testimony of Mr. Marshall regarding this monitoring data for the broad array of biotic 

communities within the Valleys, including aquatic ecosystems, amphibians, birds, mammals, 

reptiles, fish, invertebrates, vegetation, cactus and yucca, weeds and phreatophytic 

vegetation. ROA 174, 358-361, 524-525,687-688, see also, ROA 35117-35143,35148-

35158, 25165-35167, 035172, 20459-20469, 204278-204285, 21022-21200. In light of this 

vast evidence, WPC's assertion regarding the lack of baseline information is meritless. 

The State Engineer found that the Plans require the development of detailed 

approaches for monitoring, management and mitigation. ROA 106-120, 301-313, 469-480, 

19 631-643, 34225. The State Engineer further found that "the monitoring network is 

20 scientifically sound and designed in such a manner to provide monitoring coverage from a 

21 basin-wide scale to a site-specific scale, from groundwater to surface water, and from valley 

22 floor to the mountain block." ROA 119, 313,477,687. The State Engineer also found the 

23 adaptive management approach in the Plans is a SCientifically sound approach, and 

24 appropriate for this Project. ROA 182, 361, 525-526, 688. Further, the State Engineer found 

25 that the Plans layout a process for developing triggers for action in the event an 

26 unreasonable adverse effect is anticipated. ROA 182, 361, 526, 688-689. 

27 /1/ 

28 /1/ 
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b. Hydrological Plans 

Similar to the BWG and BRT of the biological Plans, a Technical Review Panel (TRP) 

was created under the hydrological Plan the TRP reports to the Executive Committee (EC) to 

assist in its oversight of implementation of the Plans. ROA 13347, 13303-13304. The TRP 

includes representatives from SNWA and each of the individual federal agencies that are 

parties to the stipulation, including the U.S. Bureau of Indian Affairs, U.S. Bureau of Land 

Management, U.S. National Park Service, and U.S. Fish and Wildlife Service, as well as the 

State Engineer. Id. The Plans focus on "establishing a network to collect hydrologic data for 

the purposes of defining baseline conditions prior to the SNWA withdrawals and detecting 

the effect of these withdrawals as pumping occurs." ROA 13353, 13809. Like the biological 

Plans, the hydrological Plans include details regarding implementation of the Plans, including 

locations of new and existing wells, production testing, spring and stream monitoring, 

precipitation stations, water chemistry and existing water rights monitoring, data collection 

methodology and frequency of reporting. ROA 13335, 13291. Pursuant to the Plans' 

requirements, extensive data collection has already occurred regarding the hydrology in the 

relevant basins, including measurements for groundwater levels, precipitation and water 

chemistry. ROA 103, 106, 119-120,302, 305,313,470,472,480,633,635,643. The State 

Engineer found that U[t]he data collected from the plan will allow the State Engineer to make 

real-time assessments for the spread of drawdown within the basin as well as make 

predictions, using data collected under the monitoring plan, as to the location and magnitude 

of drawdown in the future under different pumping regimes." ROA 103, 301, 469, 632. 

The Plan also requires monitoring sites at specific locations of concern within the 

23 Valleys. ROA 111-116, 305-306,473-474,636-637. For example, in Spring Valley, specific 

24 monitoring sites are located at Cleveland Ranch, Turnley Spring, Shoshone Ponds, Northern 

25 Spring Valley and between Spring Valley and Hamlin and Snake Valleys and at Big Springs. 

26 ROA 111-116. 

27 Other than bald assertions predicting failure, WPC and CPB fail to present any 

28 reliable evidence that the Plans will not be effective. They rely on Dr. Bredehoeft, who 
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testified that predicting spring response fifty miles away from where pumping occurred will 

cause delay in noticing any adverse effects of the pumping before it is too late. ROA 37881, 

37825-37827. However, Dr. Bredehoeft failed to recognize the benefits of monitoring wells 

to prevent such delay. When pressed, he stated that he did not know whether providing 

monitoring wells between the pumping and the spring would allow quicker discovery and 

reaction to a drawdown before an undesirable effect occurred. ROA 37882. The purpose of 

the monitoring wells required as part of the Plan are to do exactly that-predict effects of the 

withdrawals before any adverse effects occur. ROA 13349-13351. 

In addition, if any unreasonable adverse effects to the Areas of Interest are predicted, 

then measures must be taken to prevent or mitigate. The Plan outlines measures that 

include cessation of pumping, modifying the pumping regime, changing the location of 

pumping, drilling new wells, lowering a pump, or providing alternative sources of water. ROA 

118, 312, 479, 642. Further, as the State Engineer noted in his Rulings, he has authority 

under Nevada law to order additional mitigation measures as appropriate. ROA 118, 312, 

479, 642; NRS 534.110(5)(6)(8). 

Thus, the evidence showed that it was impossible to fully anticipate specific mitigation 

measures at this time, and that a case-by-case analysis on a site-specific basis was 

18 sCientifically the preferred approach. ROA 34495-34496; 37735-037736. Because the 

19 evidence supports that the Plans will effectively use the best science available to predict and 

20 avoid adverse effects of the Project, the State Engineer's finding that the Plans are protective 

21 of the natural resources in the Areas of Interest is supported by substantial evidence. Based 

22 on this extensive evidence, there is no question that substantial evidence supports the State 

23 Engineer's finding that the Plans, in conjunction with staged development, will effectively 

24 protect existing rights as well as the natural resources in the Areas of Interest. 

25 Further, NRS 534.110(5) permits the State Engineer to issue a permit with express 

26 conditions. Here, the State Engineer expressly conditioned the Permits on the 

27 implementation of monitoring, management and mitigation Plans in order to help ensure that 

28 there will be no conflicts with existing rights or unreasonable environmental impacts. ROA 
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34809-34812. WPC's citation to federal law and law from neighboring states for the 

proposition that the State Engineer relied on "legally insufficient" monitoring, management 

and mitigation plans is misplaced. The cases cited by WPC are wholly inapposite because 

they simply do not interpret or apply Nevada water law, but rather review whether parties 

complied with NEPA or Oregon state law. See, WPC DB at 78-79, citing Westem Land 

Exchange Project v. BIA, 315 F.Supp.2d 1068, 1095-96 (D. Nev. 2004) (reviewing whether 

or not BLM complied with NEPA regarding effects on the Desert Tortoise); Oregon Natural 

Desert Ass'n v. Singleton, 47 F.Supp. 2d 1182, 1193 (D. Or. 1998) (reviewing an application 

for water under Oregon water law). 

Finally, WPC argues that White Pine and Lincoln counties must be involved in the 

management of the Plan pursuant to NRS 533.368(4). WPC DB at 81. However, NRS 

533.368(4) requires consultation with the counties where additional studies are required 

before a final determination. Here, the State Engineer has already made a final 

determination on the Applications, thus 533.368(4) does not apply. 

7. The Use of Water Under State Engineer's 6164 Ruling Does Not Threaten 
to Prove Detrimental to the Public Interest 

CPB argues that the State Engineer's Ruling 6164 failed to consider whether the 

Project would threaten to prove detrimental to the public interest. CPB DB at 68-81. CPB 

confuses the public trust doctrine with the public interest analysis and attempts to expand the 

public trust doctrine well beyond that applied by Nevada Courts. The State Engineer 

addresses the public trust doctrine in detail in VI. D. 2. a., infra, as part of its response to the 

Brief by the Confederated Tribes of the Goshute Reservation. In addition, CPB's arguments 

regarding the public interest fail to recognize the State Engineer's findings of fact grounded 

in substantial evidence. None of Appellants' arguments regarding public interest provide any 

basis for this Court to reverse the State Engineer's Rulings. 

Because "public interest" is not defined by the legislature, the State Engineer has 

been tasked with setting forth principles to analyze public interest. See, Pyramid Lake 

Paiute Tribe of Indians v. Washoe County, 112 Nev. 743, 746-747, 918 P.2d 697, 700 (Nev. 
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1 1996) (accepting the principles identified by the State Engineer in that case for public interest 

2 analysis under NRS 533.370). In this case, the State Engineer identified fifteen policy 

3 considerations relevant to the public interest analysis applicable, including not only those 

4 considerations previously ratified by the Courts, but also adding to the list. ROA 152-164. 

5 The State Engineer then analyzed eight criteria relevant to those considerations, including 

6 beneficial use, protection of existing rights, importance of water planning, protection of 

7 springs for wildlife and livestock, government-to-government relations, the use of best 

8 available science, maximizing conservation through water pricing and benefits of cooperation 

9 with federal agencies. ROA 158-164. For each of these factors, the State Engineer analyzed 

10 the legal standards found in the water law, the evidence presented and then made findings 

1 t-. 11 that under each factor that the use of water would not threaten to prove detrimental to the 
(j .... ~ 
~ 8l 'f 12 public interest. For example, the State Engineer found that putting the water to beneficial Sb .... 
o(/)R 
:t:l t< ~ 13 use in Southern Nevada where it is needed for municipal uses would not threaten to prove 
<: ~ 
.£ Cl ~ 14 detrimental to the public interest. ROA 158-159,163. He also found that "the staged 
"'~i-j ~ ~ 15 development is to protect existing rights, springs and streams, which are sources upon which 
0°0 
~ ~ ~ 16 wildlife exists." ROA 160, 163-164, 174. He further found that staged development ensures 

'"0 u 
~ 17 use of the "best science" and protects existing rights, domestic wells, springs, streams and 

18 wetlands for the wildlife such that the use of the water does not threaten to prove detrimental 

19 to the public interest. ROA 163-164. Among other considerations, the State Engineer found 

20 that the federal permitting processes, such as a programmatic agreement under the National 

21 Historic Preservation Act and other federal obligations vis-a-vis the Tribes, are not within the 

22 State Engineer's jurisdiction and therefore do not affect his determination under Nevada 

23 water law. ROA 160-162. Finally, the State Engineer emphasized the efficient and non-

24 wasteful use of Nevada's limited water supply, and found that the cautious use of the water 

25 of Spring Valley for the population of Southern Nevada did not threaten to prove detrimental 

26 to the public interest. ROA 163-164. 

27 CPB argues that the State Engineer erred because he did not consider "groundwater 

28 mining" as part of this analysis. CPB OB at 75. However, this argument lacks merit because 
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groundwater mining is not expressly included in the public interest factors approved by the 

Court in Pyramid Lake Paiute Tribe of Indians v. Washoe County, 112 Nev. 743, 746-747, 

918 P.2d 697, 700 (1996) therefore, the State Engineer was not legally obligated to include 

that factor as part of his analysis under NRS 533.370(2). Moreover, the State Engineer 

thoroughly addressed the issue of groundwater mining in his Ruling. In any case, because 

the State Engineer limited the amount of water for development to the unappropriated 

perennial yield (ROA 90, 102), CPB's argument that the use of the water for the Project 

threatens to prove detrimental to the public interest fails as a matter of law. See, Pyramid 

Lake Paiute Tribe of Indians v. Ricci, 245 P.3d 1145, 1149 (2010) (no threat to the public 

interest exists where pumping is limited to unappropriated perennial yield). 

Finally, CPB argues that State Engineer's Ruling should be reversed because he 

failed to "resolve issues necessary to its determination." CPB OB at 75-79. However, CPB's 

argument is based on its false assertion that the State Engineer miscalculated the amount of 

unappropriated water in Spring Valley (see VI. 3. B. a., supra). The State Engineer properly 

addressed each and every issue necessary to calculate the amount of unappropriated water 

in Spring Valley; therefore no issues remain unresolved as asserted by CPB. 

Based on a comprehensive analysis by the State Engineer as to whether the use of 

the water threatens to prove detrimental to the public interest, wherein he considers several 

factors as they apply to the evidence, there is no question that his finding that the actions 

permitted under Ruling 6164 do not threaten to prove detrimental to the public interest is well 

supported by substantial evidence and must be affirmed. 

8. Substantial Evidence Supports the State Engineer's Finding in Ruling 
6164 that the Proposed Development Would Not Adversely Affect Air 
Quality 

24 WPC's assertion that the State Engineer ignored the impacts of the proposed action 

25 on air quality (WPC OB at 95-97) is contradicted by the State Engineer's thorough analysis 

26 of the evidence in Ruling 6164. ROA 193-194. The State Engineer weighed the evidence of 

27 impacts on air quality despite the fact that air quality considerations provide no "basis for 

28 denying water rights applications" under Nevada water law. ROA 193. Indeed, despite 
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WPC's assertion otherwise, air quality impacts are not required to be considered as part of 

either the public interest analysis under NRS 533.370(2), or the environmentally sound 

analysis under NRS 533.370(3)(c). See, Pyramid Lake Paiute Tribe of Indians v. Washoe 

County, 112 Nev. 743, 746-747, 918 P.2d 697, 700 (Nev. 1996) (principles identified by the 

State Engineer for public interest analysis under NRS 533.370 do not include air quality 

impacts); NRS 533.370(3)(c) (no specification of factors as part of analysis). Nevertheless, 

the State Engineer relied on substantial evidence to find that air quality would not be 

negatively impacted as a result of the Project. ROA 193-194. 

SNWA expert, Dr. McLendon, testified regarding the effects of development of 

groundwater on the vegetation in Spring Valley. ROA 34112-34117; see also, ROA 9830-

9896, ROA 22580-22588. He distinguished the playas in Spring Valley from those in Owens 

Valley, where he had extensive experience managing ecological effects of water 

development and where dust emissions were found to be potentially problematic. ROA 

34112. Dr. McLendon opined that unlike in Owens Valley, the playas in Spring Valley were 

dry playas, and that because they have harder surfaces they would not produce dust unless 

disturbed. ROA 34115-34116; see, ROA 193. Appellant's expert, Mr. Landers, not only 

failed to dispute Dr. McLendon's testimony regarding the difference between the playas, but 

he even agreed that a change in depth to water in Spring Valley may actually decrease, 

rather than increase, the propensity to blowing dust. ROA 022589-22600, 34116-34119, 

38817-38818. Based on this evidence, the State Engineer properly found that "substantial 

evidence showed that the project will not create a dust emissions problem." ROA 193. This 

Court cannot substitute its judgment for that of the State Engineer and cannot pass upon 

witness credibility or reweigh the evidence. See, Bacher v. State Eng'r, 122 Nev. 1110, 

1120, 146 P.3d 793, 800 (2006). 

C. Other Issues 

In addition to the common issues addressed above, CPB argues some issues specific 

to Spring Valley that lack merit and require addressing, and both WPC and CPB assert due 

process arguments that fail. 
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1. The State Engineer's Factual Determination that the Applications, 
as Granted, will not Conflict with the senior rights at Cleveland 
Ranch is Supported by Su~stantial Evidence. 

"The CPB protested Applications 54009 - 54018 and 54020 - 54021, which are 

located in the vicinity of Cleveland and Rogers Ranches in northern Spring Valley, Nevada." 

ROA 137. CPB asserted that development of the Applications will conflict with its existing 

water rights. The State Engineer examined the evidence of Drs. Norman Jones and Alan 

Mayo concerning impacts on the CPB water rights. ROA 138-139. "The pumping schedule 

was as provided by the Applicant: 35,000 afa of pumping from year 2028 to 2038, 64,544 afa 

from 2028 to 2042, and 91,222 afa from 2042 to 2242," which represented the full amount 

requested by SNWA. ROA 137. 

The State Engineer examined all the evidence, including "analyses of the CPB 

indicate a drawdown of approximately 160 feet after 200 years of pumping all wells, and 

approximately 80 feet of drawdown after 200 years of pumping all wells except the four on 

the Cleve Creek fan, what they call their 'Minus4' scenario." ROA 138. The State Engineer 

denied four applications that are omitted from the Minus4 calculations as "CPB and their 

expert witnesses and testimony have provided substantial evidence that Applications 54016, 

54017,54018 and 54021, on the Cleve Creek alluvial fan and up-gradient of numerous CPB 

water rights will impact those rights to the extent that mitigation is not possible or practical." 

ROA 161. 

The CPB Minus4 model runs show "approximately 80 feet of drawdown after 200 

years of pumping all wells except the four on the Cleve Creek fan." ROA 139. The State 

Engineer examined the vested claims and rights to springs and wells associated with the 

Ranches and found they were close to claims for Federal reserved water rights which are 

subject to monitoring under the Stipulation for Withdrawal of Protests between the Applicant 

and the Federal Agencies. The Federal Agencies are confident that the Management Plan 

currently in place will adequately protect those Federal claims and by extension, those of 

CPB. ROA 139-140. 

The State Engineer also found that the Management Plan currently in place will 

adequately protect both Federal claims and CPB vested claims, and the "monitoring 
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[currently in place] will allow for early warning of potential impacts to these water rights." 

ROA 139-140. The State Engineer, as is his duty, will "protect these existing rights, and will 

require mitigation if warranted." ROA 139-140. 

The State Engineer next examined water rights "located north and east of the Cleve 

Creek alluvial fan." ROA 140. CPB argues that even without the four denied applications, all 

of the CPB owned springs will go dry due to proposed pumping, and that virtually all will go 

dry after just a few years. CPB OB at 19-20. This claim is misleading and also shows the 

problem with using a regional model to simulate local scale effects. As clearly shown in the 

Jones and Mayo report, of the 32 springs shown, 27 were simulated as completely dry 

before any pumping even occurs. ROA 32159. That is, the regional model is not accurate 

enough at this local scale, a fact repeatedly stressed by SNWA. CPB chose to ignore this 

reality, used the model even though it is not suited for this purpose, and made the erroneous 

claim that proposed pumping will dry up these springs. For the remaining 5 springs that CPB 

claims will go dry within 15 years, the BLM model was also erroneously used to make this 

finding. Even though CPB eventually recognizes the error of using the BLM model, they 

make the claim that the springs will go dry eventually, they just do not know when. CPB OB 

at 20. However, this is where the Management Plan and staged development are utilized to 

prevent conflicts with existing rights. If SNWA pumping is shown to impact CPB rights, and 

the monitoring component of the Management Plan will undeniably detect these effects if 

they were to occur, then management and mitigation options will be employed to prevent 

conflict. ROA 140. 

The State Engineer thoroughly examined all the modeling work by both CPB and 

SNWA and found that "because the remaining 15 applications will be developed in a staged 

manner, the Management Plan will detect effects before any impacts could occur, and 

management options will be utilized to prevent impacts." ROA 142. These findings are 

supported by substantial evidence and must be affirmed. 

CPB attempts to relitigate the case by asking the court to reweigh the evidence and 

witnesses, however, the determination of the State Engineer is prima facie correct and the 
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burden is on CPS to show that there was no evidence the State Engineer could rely on to 

come to the conclusion in Ruling 6164. NRS 533.450(10). CPS admits that the State 

Engineer had substantial evidence to support the decision, but improperly argues that its 

experts are better and that the State Engineer should have accepted their evidence without 

question. 

To its credit, CPS argues that if the State Engineer approved only the seven wells that 

were not protested by the CPS, the impacts on Cleveland Ranch would be minimal. CPS 

OS at 30. However, even these minimal impacts could require mitigation if they infringe on 

the senior water rights to ensure Cleveland Ranch has the beneficial use of its water. 

Whether the mitigation is for small impacts or large impacts, if the senior beneficial use is 

satisfied, no conflict exists. ROA 137. 

U[T]he State Engineer [agreed] in part with the CPS's position that the monitoring and 

mitigation plan will be ineffective in protecting their water rights from pumping all 19 

applications." ROA 141. The State Engineer approved only 15 of the 19 wells. ROA 142. 

The State Engineer also agreed in part that approving the entire 91,222 afa would conflict 

with the senior rights at Cleveland Ranch and only approved a total of 61,127 afa from the 15 

approved wells. ROA 216. In addition, to ensure that there will be no conflict, the State 

Engineer ordered that pumping by SNWA would have to proceed in stages to develop the 

proper data to ensure that conflicts are avoided. ROA 216. 

The State Engineer took the concerns of the CPS seriously and approved the Permits 

for less water than was applied for, pumped from fewer wells than requested and ordered 

that the water must be developed in stages to ensure that a conflict with Cleveland Ranch's 

or anyone else's water rights will not occur. These findings are supported by substantial 

evidence and must be affirmed. 

2. Actual Capture of Evapotranspiration Cannot be used to Determine 
Water Available for Appropriation. 

27 As acknowledged by the Appellants, the idea behind the capture of ET is that 

28 pumping will lower the water table until the top of the aquifer is below the root zone of the 
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phreatophytes and evapotranspiration will cease. The basin will then reach a steady state 

wherein pumping and recharge are equal over time. CPB argues that an applicant cannot 

appropriate water that is currently being transpired by phreatophytes since the plants will 

continue to use the water until the water table is lowered and thus, the basin will be 

overpumped. CPB OB at 26-28. 

CPB takes the stance that the location of the applications are such that capture of ET 

will simply take too long for their liking. Their witness testified that there were too few wells 

and that the project was not an ET salvage project at all, but a groundwater mining project 

CPB OB at 25. In fact, it is neither. It is unclear where CPB got the impression that 

groundwater development in Nevada is required to be an ET salvage project, which is 

certainly not contained in statutory law. Their argument centers around the magnitude of 

drawdown and the length of time it takes to capture ET by the current configuration of 

application wells. 

While there is no statute that specifically prevents groundwater mining, the policy of 

the State Engineer for over 100 years has been to disallow groundwater mining, and that 

remains the policy today. The State Engineer's defines groundwater mining as pumping that 

exceeds the perennial yield over time such that the system never reaches a new equilibrium. 

ROA 56. The pumping of groundwater always involves the depletion of water from 

transitional storage. This is NOT considered groundwater mining. If this were not allowed, it 

would be virtually impossible to develop any groundwater in Nevada. The water rights found 

on the Cleveland Ranch to pump water from its well would not be allowed, as it captures ET 

from phreatophytes at a glacial pace. All current pumping by the CPB would be considered 

groundwater mining under their own definition and if the CPB's argument is accepted then its 

own water rights were issued in violation of the law. 

The arguments defy basic hydrologic principles and are illogical. Groundwater 

budgets are generally calculated under pre-development conditions where the groundwater 

system is in long-term equilibrium; that is the amount of water recharged to the system is 

approximately equal to the amount of water discharging from the system. Humans often 
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1 change the pre-development system by withdrawing (pumping) water for use. ROA 56. 

2 Pumping must be supplied from (1) increased recharge, (2) decreased discharge, (3) 

3 removal of water from storage, or some combination of these three. ROA 24618. "These 

4 ideas can be expressed in the formula: "Pumpage = Increased Recharge + Water removed 

5 from storage + Decreased discharge." ROA 24618. 

6 Regardless of the amount of water initially pumped from a well, that initial water 

7 always comes from transitional storage and the water level in the well will drop and a cone of 

8 depression around the well will develop. NRS 534.110 (4)("lt is a condition of each 
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appropriation of groundwater acquired under this chapter that the right of the appropriator 

relates to a specific quantity of water and that the right must allow for a reasonable lowering 

of the static water level at the appropriator's point of diversion."). The long time periods 

required to reach equilibrium are partially attributable to the large amount of transitional 

storage water that is present in Spring Valley and the size of the valley. ROA 90. 

The fact that equilibrium will not be reached for a significant amount of time is borne 

out in practice by the fact that many other basins have their perennial yield computed in the 

same manner, but that no basin has yet reached the state where ET has ceased. CPB 

argues again at 64-67 that the SNWA was required to prove that it would capture all ET 

within some period of time. This requirement is not found in the water law, is not the 

standard and again would have required denial of Cleveland Ranch's wells as they will not 

capture the ET equivalent of what they pump for a long time to come. 

In addition, CPB quotes from Judge Robison's opinion from 2009 on the appeal of 

Ruling 5875. The State Engineer filed an appeal of this ruling for exactly this reason as it 

turned Nevada's water law on its head and would require the denial of every water right 

application in any basin with significant ET anywhere in the state. The appeal was dismissed 

as moot as a result of the ruling in Great Basin Water Network v. State Engineer, 126 Nev. 

Adv. Op. 20, 234, P.3d, 912 (2012). The Supreme Court did not rule on these issues and 

the prior district court ruling may not be cited a precedent. Sup. Ct. Rule 123. 

11/ 
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As stated above, in basins where most of the groundwater is lost by 

evapotranspiration, the State Engineer utilizes that discharge to determine perennial yield. 

The State Engineer does not tie the appropriation to the immediate capture of all ET, as that 

is impossible. "While not controlling, an agency's interpretation of a statute is persuasive." 

State v. Mo"os, 104 Nev. 709, 713, 766 P.2d 263, 266 (1988)(Citing, Nevada Power Co. v. 

Public Servo Comm'n, 102 Nev. 1,4, 711 P.2d 867, 869 (1986)). The Legislature has 

declared that "all water may be appropriated for beneficial use as provided in this chapter 

and not otherwise." NRS 533.030(1)(c). The logic presented by CPS would defeat the 

legislative intent and must be rejected. 

3. Uncertainty Arguments 

The CPS essentially argues that if there is any uncertainty as to the effect of 

groundwater pumping, the State Engineer must deny the applications. A great deal of the 

best available scientific evidence was presented for the State Engineer's consideration. CPS 

argues that the safe and staged development ordered by the State Engineer is an admission 

of uncertainty. The State Engineer does not agree. Staged development is a prudent 

approach to developing water resources while protecting existing rights and the State 

Engineer should not be faulted for being cautious. 

The CPS curiously argues that self-reporting of data is impermissible. CPS OS at 38.-

39. The State Engineer relies on many groundwater users, and virtually all municipal right 

holders and many mines around the state, to self-report the amount of water being used. 

NRS 534.110(3). The State Engineer does not have the staff to monitor every water user all 

the time. The self-reporting by SNWA is authorized by statute, and the unsupported 

assertion by CPS that this is impermissible is false. 

If there is a question as to the truthfulness of the data, the State Engineer investigates 

and determines if the water user is in violation of the permit. See, NRS 533.481. Self­

reporting by water users is a valid tool that the State Engineer uses to extend the 

responsibilities of his office and this Court should defer to the State Engineer on the best use 

of his staff to accomplish his statutory duties. 
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CPS also argues that Ruling 6164 "creates a decades-long process where evidence 

will continue to be gathered and crucial decisions will continue to be made without notice to 

interested parties." CPS OS at 42. First, it must be noted that the records of the Division of 

Water Resources are public records that CPS may review at any time during regular 

business hours. Second, the process of managing these water rights does not end in 

decades, but continues for as long as the State Engineer is responsible for administering 

water rights in Nevada. In essence, the argument is that the State Engineer cannot manage 

water rights throughout the state without the consent of every water user in the basin for 

every decision he makes. This argument is nonsense and due process is not so broad and 

inflexible. Where a power is conferred by statute, everything necessary to carry out the 

power and make it effectual and complete will be implied. Checker Inc. v. Public Service 

Commission, 84 Nev. 629-630,446 P.2d. 981, 985 (1968). If CPS finds its water rights are 

being impacted or "deprived," CPS will be entitled to due process in order to stop the 

conflicts to its water rights at that time. As long as Cleveland Ranch has the full beneficial 

use of its water, it is not entitled to second-guess management decisions by the State 

Engineer. 

4. The Time Limits in NRS 533.380(1) Appear on the Permit 

CPS argues on pp. 67-68 that the State Engineer failed to place the time limits 

19 specified in that chapter at the time of the ruling. This argument is frivolous and 

20 demonstrates CPS's lack of understanding of the water law. NRS 533.380(1) provides that 

21 "in an endorsement approval upon any application, the State Engineer shall" place the 

22 appropriate time limits. The endorsement referred to in that section is the State Engineer's 

23 granting and issuing of the permit. See, Exhibit 1, Permit 54009. For simple approvals, the 

24 State Engineer would type the approval and permits terms on the second page of the 

25 application. Thus, the original application with the State Engineer's endorsement would 

26 serve as the permit. In this case, the permits were issued as a separate document, but the 

27 endorsement clearly appears on the permits and the State Engineer has fully satisfied the 

28 requirements of NRS 533.380(1). The State Engineer's practice of placing time limits on 
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1 Permits is appropriate and within the discretion of the State Engineer. See, Checker 84 Nev. 

2 at 630. 

3 
5. The State Engineer does not and did not approve Groundwater 

Mining 

4 CPB cites a number of cases that stand for the unsurprising proposition that the State 

5 Engineer will deny an application which requests an appropriation of groundwater in excess 

6 of the perennial yield CPB OB at 68-72. The State Engineer found that the perennial yield 

7 of Spring Valley is 84,000 acre-feet annually. ROA 90. The State Engineer granted only the 

8 remaining perennial yield to SNWA in ruling 6164. ROA 214-215. This factual determination 

9 by the State Engineer is prima facie correct and the court may not substitute CPB's 

10 estimation of the perennial yield if the State Engineer's determination is based on evidence a 
] 
~ t-.. 11 reasonable mind can rely upon to make that finding. Pyramid Lake Paiute Tribe of Indians v. 

C) .... r:; 
>. gj '1 12 Ricci, 126 Nev. Adv. Op. 48, 245 P.3d 1145, 1148 (2010). eb .... 
QCI'J R 
:I:l ~ 0\ 13 In this case, the State Engineer resolved this question of fact through consideration of 
<~oo 

.£i 8 ~ 14 a tremendous amount of scientific evidence. The State Engineer did not fully accept the 
c; £ .e. 
~ :z:~ 0 15 estimates of either side, but used the best science available to come to the conclusion that 

lE ~ 

~ ~ ~ 16 84,000 acre-feet annually is the perennial yield of Spring Valley. The State Engineer's 
"0 «I 
«I U 
~ 17 finding is supported by substantial evidence and must be affirmed. 

18 6. Due Process 

19 The United States Supreme Court, in the context of a First Amendment employment 

20 claim held that courts must take note of "the common-sense realization that government 

21 offices could not function if every employment decision became a constitutional matter." 

22 Connick v. Myers, 461 US 138, 143 (1983). This Court should employ a similar standard in 

23 reviewing the due process claims made herein and find that the State Engineer could not 

24 function if every water right management decision made raises constitutional issues. 

25 CPB and WPC make vague and conclusory arguments that the State Engineer's use 

26 of staged development in Spring Valley will deprive them of due process. In Logan v. 

27 Zimmerman Brush Co., 455 U.S. 422 (1982), the court noted that they were "faced with what 

28 has become a familiar two-part inquiry: we must determine whether Logan was deprived of a 
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protected interest, and, if so, what process was his due." Id. at 428. The decision to move to 

the next tier of a staged development plan would be based on a showing that the initial 

pumping under the permits have not conflicted with existing rights and that increased 

pumping will not likely be in conflict. Thus, the State Engineer will only make a decision for 

increased pumping if the property interests of the water right holders in Spring Valley have 

been preserved. If CPS's property interests are conflicted, they are entitled to appeal that 

decision. NRS 533.450(1). 

The Nevada Supreme Court has held that: 

the legal process due in an administrative forum "is flexible and 
calls for such procedural protections as the particular situation 
demands." Burleigh v. State Bar of Nevada, 98 Nev. 140, 145,643 
P.2d 1201, 1204 (1982). To determine whether a given procedure 
appropriately safeguards an individual's due process guarantees, a 
reviewing court must weigh: (1) the private interest affected by the 
official action; (2) the risk of an erroneous deprivation of that private 
interest through the procedures used and the probable value, if 
any, of additional or substitute procedural safeguards; and (3) the 
government's interest, including the function involved and the fiscal 
and administrative burdens that the additional or substitute 
procedural requirements would entail. State, Dep't Mtr. Vehicles v. 
Vezeris, 102 Nev. 232, 236, 720 P.2d 1208, 1211-12 (citing 
Mathews v. Eldridge, 424 U.S. 319, 335, 96 S.Ct. 893, 903, 47 
L.Ed.2d 18 (1976); Burleigh, 98 Nev. at 145, 643 P.2d at 1204 
(citing Mathews). 

Minton v. Board of Medical Examiners, 110 Nev. 1060, 1082, 881 P.2d 1339, 1354 (1994). 

In order to be deprived of due process, Appellants must show that they will be deprived of a 

protected private interest. They have not made this showing. The administrative procedures 

of NRS 533.450(1) are adequate to safeguard the property interest of CPS. The interest of 

the state in having beneficial use of its extremely limited water supply is immense. Batcher 

122 Nev. at 116. Water is just as necessary for life in Southern Nevada as it is in Spring 

Valley. These additional due process burdens would affect every water right holder in the 

state, and most of who do not have the financial resources to bear such heavy burdens. 

If the State Engineer determines that increasing diversions above the first tier is not 

appropriate, and the CPS and WPC Appellants have the full beneficial use of their water 

rights, no property interest has been affected and there is no process due. The very purpose 

of the staged development is to reduce the risk associated with conflicts to existing rights by 

59 0427



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

determining the response of the aquifer to the increased pumping stress and to increase the 

amount of data collected for scientific analysis of the aquifer's condition. Finally, the State 

Engineer's only alternative would be to grant or deny the full amount of the water permits 

before it is known how the appropriations will affect the aquifer, as suggested by CPB. 

In Board of Regents of State Col/eges v. Roth, 408 U.S. 564, 577 (1972), the United 

States Supreme Court held that: "[tlo have a property interest in a benefit, a person clearly 

must have more than an abstract need or desire for it. He must have more than a unilateral 

expectation of it. He must, instead, have a legitimate claim of entitlement to it." Thus, the 

abstract desire to oversee every management decision statutorily assigned to the State 

Engineer cannot legitimately be considered a due process right. There is little doubt that 

water is available for appropriation in Spring Valley, as the CPB acknowledges. CPB OB at 

30. There is, however, no credible evidence to support the contention that no water is 

available as argued by WPC. There can be no due process right to prevent others from 

using available water as authorized and supported by Nevada water law. NRS 533.030(1). 

WPC makes a vague argument that the "Spring Valley Pipeline Applications, do not 

actually reflect ... the true location of actual intended points of diversion." WPC OB at 101. 

In addition, the CPB makes the false assertion that "50 to 100 shallow wells" were somehow 

approved in Ruling 6164. CPB OB at 41. The application form used by the Division of Water 

Resources (Division) requires a description of the proposed point of diversion by survey 

description and the description must match the illustrated point of diversion on the supporting 

map. NRS 533.335(5). When a well is drilled, it must be within 300 feet and within the same 

quarter- quarter section of land as described in the original application or an additional 

change application is required. NAC 534.300. If a change application is filed, WPC and 

CPB are entitled to protest the change at that time. NRS 533.365. Ruling 6164 only 

approved the wells as identified in Applications 54003 through 54015, 54019 and 54020. If 

additional wells are required, they will be the subject of future applications and the court 

should not take jurisdiction over matters that have not yet been considered by the State 

Engineer. 
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CPB seriously mischaracterizes the facts involved in U.S. v. Alpine Land & Reservoir 

Co., 2012 WL 4442804 (September 24, 2012). In that case, the United States Fish and 

Wildlife Service filed Change Applications 73418, 73419, 73420, 73421, 73422 and 73423 to 

change the place and manner of use of Carson River water. According the applications, the 

point of diversion of the water rights was to be at the Buckland Ditch, which is upstream of 

Lahontan Reservoir in Segment 7(e) under the decree for the Carson River. The Change 

Applications sought to use an "administrative point of diversion" at Buckland Ditch, but 

actually, the new water would be diverted at Sagoupse Dam with the place of use on lands 

within the boundary of the Stillwater National Wildlife Refuge which is downstream of 

Lahontan Reservoir and in Segment 8. The State Engineer rightfully denied this change 

application as there is no such thing as an administrative point of diversion. The situation is 

much different from the situation SNWA may find itself in once production wells are drilled 

and tested. 

The appellants cannot claim a due process right to oversee the management of the 

state's groundwater by the State Engineer. A party must be deprived of a property interest to 

be entitled to due process and no deprivation has occurred. The speculative nature of these 

claims demands they be dismissed and the State Engineer's Ruling be affirmed. 

7. Takings Claims 

The takings claim of the CPB under the Fifth Amendment to the United States 

Constitution is likewise flawed. The United State Supreme Court has defined the parameters 

of takings claims in two categories: 

Although our regulatory takings jurisprudence cannot be 
characterized as unified, these three inquiries (reflected in Loretto, 
Lucas, and Penn Central) share a common touchstone. Each aims 
to identify regulatory actions that are functionally equivalent to the 
classic taking in which government directly appropriates private 
property or ousts the owner from his domain. Accordingly, each of 
these tests focuses directly upon the severity of the burden that 
government imposes upon private property rights. 

Lingle v. Chevron U.S.A. Inc. 544 U.S. 528, 539-540 (2005)(Citations omitted). The State 

Engineer enforces Nevada's water law such that when a junior water right holders use of 

water conflicts with a senior right, he must mitigate the conflict to make the senior right whole 
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at the expense of the junior water right holder. If CPB's wells need re-drilling as a result of 

SNWA's pumping, SNWA, not CPB, will be required to pay for the mitigation. 

Again, this case is not unique. The Lone Tree Mine in Pumpernickel Valley was 

dewatering to keep the mine operational. Exhibit 2. The State Engineer was informed that 

Sulphur Spring, 7.7 miles from the mine, had gone dry. The State Engineer investigated and 

determined that the mine's dewatering was in conflict with water rights on the spring. The 

State Engineer ordered Lone Tree Mine to mitigate the impact to ensure that the senior right 

on the spring could be satisfied. The Lone Tree Mine paid to drill a small well and pump 

completely at its own expense. Exhibit 2. 

A regulatory taking will only be found in "regulations that completely deprive an owner 

of "all economically beneficial us[e]" of her property." Id. at 538 (Citing, Lucas v. South 

Carolina Coastal Council, 505 U.S. 1003, 1019 (1992). Since CPB will have the full 

beneficial use of its water rights under Nevada's water law, it cannot maintain an action for a 

taking, as no property right will be taken. See, Palazzolo v. Rhode Is/and, 533 U.S. 606, 631 

(2001) ("A regulation permitting a landowner to build a substantial residence on an 18-acre 

parcel does not leave the property 'economically idle."') The United States Supreme Court 

recognized that "Government hardly could go on if to some extent values incident to property 

could not be diminished without paying for every such change in the general law," Lingle, 

544 U.S. at 537-538 (Quoting, Pennsylvania Coal Co. v. Mahon, 260 U.S. 393,413 (1922». 

The overriding goal of Nevada's water law is that the waters of the State should be put 

to beneficial use and to the extent possible not left idle. Desert Irrigation, Ltd. v. State 

Engineer, 113 Nev. 1049, 1059, 944 P.2d 835, 842 (1997)("The concept of beneficial use is 

singularly the most important public policy underlying the water laws of Nevada and many of 

the western states." * * * "Indeed, even those holding certificated, vested, or perfected water 

rights do not own or acquire title to water. They merely enjoy the right to beneficial use."). 

The State Engineer's interpretation of the water code balances the need to protect existing 

rights and the long-term sustainability of the resources while allowing for the maximum use 

of the resource for the benefit of the State and its people. See, Bacher v. State Engineer, 
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1 122 Nev. 1110, 1116, 146 P.3d 793, 797 (2006)("state regulation like that in NRS Chapters 

2 533 and 534 is necessary to strike a sensible balance between the current and future needs 

3 of Nevada citizens and the stability of Nevada's environment."). CPB has the right to the full 

4 beneficial use of its water, not to stop others from using water. 

5 Cleveland Ranch will retain all its water rights and priorities. Any shortage of water, 

6 will fall not on the Cleveland Ranch, but on SNWA. The Ranch, with its full water rights, will 

7 retain all its value and the regulatory takings claims made by the CPB must be rejected. 
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8. Water Must Be Put to Beneficial Use. 

CPB argues that the State Engineer's Ruling is deficient as it does not specify what is 

to be done with the water pumped during the staged pumping phase ordered in Ruling 6164. 

It should not be necessary for the State Engineer to spell out every provision of Nevada law 

in his ruling. Plain and simple, the water must be put to the beneficial use that was applied 

for, which in this case is municipal use. Nevada Revised Statute 533.030 provides that 

"subject to existing rights, and except as otherwise provided in this section, all may be 

appropriated for beneficial use as provided in this chapter and not otherwise." NRS 533.035 

provides that "[b]eneficial use shall be the basis, the measure and the limit of the right to the 

use of water." SNWA must put the water to beneficial use for municipal purposes, within the 

approved place of use, or it must file a change application with the State Engineer. 

D. The State Engineer's Response to the Confederated Tribes of the 
Goshute Reservation's Brief and Common Arguments by the Tribes 

1. Introduction 

The Confederated Tribes of the Goshute Reservation and the Duckwater Shoshone 

and Ely Shoshone Tribes (collectively referred to in this Section as "the Tribes") assert 

similar arguments with respect to the State Engineer's Ruling 6164, namely 1) that the 

Ruling fails for legal error because it violates the public trust doctrine, and 2) that it fails for 

lack of evidence supporting that the Great Basin Area's ("Area") natural resources are 

adequately protected. The thrust of the Tribes' arguments are centered on their cultural and 

spiritual uses of the natural resources in the Area. The Tribes' cultural and spiritual uses of 

the environment are unquestionably important, and the Tribes' assertion that those uses 
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were ignored when the State Engineer granted the Applications is simply incorrect. 

Substantial evidence supports that the Project is environmentally sound and does not 

threaten to prove detrimental to the public interest. Further, the staged development of the 

Project, in conjunction with the extensive hydrologic and biologic monitoring, management 

and mitigation Plans (lithe Plans"), which are incorporated into the Permits as conditions, will 

further protect the natural resources in the Area, including those that concern not only the 

Tribes, but all of the interested parties. 

In urging the Court that the State Engineer failed in his fiduciary duties to protect the 

natural resources of the Area, the Tribes attempt to extend the public trust doctrine far 

beyond that established by Nevada law, and in a way that contradicts the origins of the 

doctrine itself. For that reason, this Court should reject the Tribes' assertions that the State 

Engineer committed legal error. 

Further, the Tribes insist that the State Engineer is legally required to review their 

specific cultural and spiritual uses of natural resources as part of the public interest 

determination required of the State Engineer under NRS 533.370(2). While there is no legal 

authority to support the Tribes' position, the fact is that the State Engineer made findings 

regarding the protection of the very natural resources upon which the Tribes rely for their 

cultural and spiritual uses. Moreover, the State Engineer's finding that the proposed actions 

do not threaten to prove detrimental to the public interest, based on a host of factors in 

addition to the environmental factors, is well supported by the evidence and not susceptible 

to reversal. The State Engineer properly found that the requirements of NRS 533.370(2)(3) 

had been met, and because the Tribes failed to present any specific evidence to dispute 

those findings, they must stand. 

Finally, substantial evidence supports that the monitoring, management and mitigation 

Plans will be effective in protecting the resources of the Area. The overwhelming evidence 

shows that the comprehensive and detailed Plans provide significant tools to predict and 

avoid any adverse effects before they occur, and to appropriately mitigate any adverse 

//I 
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1 effects if necessary. Accordingly, the State Engineer committed no reversible error and this 

2 Court should affirm Ruling 6164. 
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2. Legal Arguments 

a. The State Engineer's Ruling 6164 Does Not Violate the Public 
Trust Doctrine 

The Tribes argue that the State Engineer committed legal error by improperly ignoring 

the public trust doctrine in Ruling 6164, and that the Ruling should be overturned because 

the actions permitted by the Ruling will harm the natural resources of the Area that they 

assert are held in public trust. Goshute OB at 2, 15-24; Shoshone OB at 22-248. The Tribes' 

arguments fail both legally and factually. In arguing that the public trust doctrine applies to a 

host of resources within the state, including not only groundwater and surface waters, but 

also other natural resources such as springs, wetlands, grasslands, meadows, Swamp 

Cedars, native plants, wildlife and centuries of habitation, the Tribes attempt to extend the 

public trust doctrine well beyond its application. The public trust doctrine does not apply to 

groundwater, or any other property that was not navigable waters, or beneath navigable 

waters, at the time of Nevada's statehood. For this reason, the Tribes' assertions that legal 

error occurred because the State Engineer did not consider these resources as part of the 

public trust are erroneous. In addition, because substantial evidence supports that Ruling 

6164 protects the natural resources of the Area, the factual findings by the State Engineer 

that the public interest is not threatened and that the proposed action is environmentally 

sound must stand. Thus, there is no legal basis for the Court to reject the State Engineer's 

Ruling 6164. 
i. The Public Trust Doctrine Does Not Apply to Any 

Resources That Were Not Navigable Waters or Land 
Beneath Navigable Waters at the Time of Statehood 

In asserting that the public trust doctrine applies to virtually every resource within the 

Great Basin, the Tribes attempt to extend the public trust doctrine well beyond that adopted 

by the Supreme Court in Lawrence v. Clark County, 254 P.3d 606, 127 Nev. Adv. Op. 32 

(Nev. 2011), or that applied by any other Court in Nevada. The Tribes' proposed application 

of the public trust doctrine is inconsistent with the origins and principles of the doctrine, as 

8 In their brief, the Shoshone Tribes expressly adopt all of the arguments contained in the Goshute 
Tribes' Brief. See,Shoshone OB at p. 16. 
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well as the water law statutes as they have been applied in Nevada for the past hundred 

years. In short, the Courts have properly only ever applied the public trust doctrine to land 

beneath navigable waters-not groundwater or any other resource-because the origins of 

the public trust doctrine dictate such application. 

In Lawrence, the Court adopted the public trust doctrine and addressed whether the 

doctrine applies to land in Fort Mohave Valley near Laughlin in Clark County Nevada. The 

Lawrence Court held that if the land was beneath the surface of navigable waters at the time 

Nevada became a state, then it is part of the public trust. Lawrence, 254 P.3d at 609-611. 

The Court remanded the case back to the district court with instructions "to evaluate whether 

the disputed land was beneath a navigable waterway at the time of Nevada's statehood and 

how it became dry." Id. at 617. 

Although the Goshute Tribe repeatedly cites to Lawrence for the proposition that the 

public trust doctrine applies to all waters of the state and resources beyond, the citations are 

misleading because they are to portions of Lawrence that discuss a minority concurring 

opinion in another case, Mineral County v. State, Department of Conservation, 117 Nev. 235, 

20 P.3d 800 (2001). See, Goshute OB at 19-20 (citing to Lawrence's reference to Justice 

Rose's concurring opinion in Minera~. The Lawrence Court included in its opinion, 

quotations of Justice Rose's minority concurring opinion in Mineral, only as part of providing 

background on the discussion of the public trust doctrine, not as controlling case law. 

Lawrence, 254 P.3d at 611. Therefore, it is important to recognize that the public trust 

doctrine has never been applied to the appropriation of water in Nevada, including 

22 groundwater. See, State Engineer v. Cowles Bros., Inc., 86 Nev. 872, 874,478 P.2d 159, 

23 160 (1970) (applying the public trust doctrine to property located in the dry Winnemucca 

24 Lake bed); State v. Bunkowski, 88 Nev. 623, 503 P.2d 1231, 1233 (1972) (reviewing a 

25 decision regarding land beneath the Carson River and reiterating that "[i]t is settled law in 

26 this country that, by virtue of a state's admission into the United States, lands underlying 

27 navigable waters within [the] State belong to the State in its sovereign capacity.") (citations 

28 omitted) (quotations omitted); Mineral County v. State, Department of Conservation, 117 
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Nev. 235, 20 P.3d 800 (2001) (denying a writ of mandamus regarding the Walker River on 

procedural grounds). 

Nor should the doctrine apply to anything but navigable waters or the land beneath 

them, because the origins of the public trust doctrine rest in the principle that "title to the 

navigable waters and the lands underneath them" was granted from the United States to the 

individual states at the time of statehood to be held in trust. See, Lawrence, 254 P.3d at 

609, quoting Illinois Central Railroad v. Illinois, 146 U.S. 387,434, 13 S.Ct. 110,36 L.Ed. 

1018 (1892). Because groundwater was not navigable at the time of statehood, the public 

trust doctrine does not apply. See also, State Engineer v. Cowles Bros., Inc., 86 Nev. 872, 

874,478 P.2d 159, 160 (1970) ("A body of water is navigable if it is used or is usable in its 

ordinary condition as a highway of commerce over which trade and travel are or may be 

conducted in the customary modes of trade and travel on water.") (citations omitted). As 

such, the State Engineer could not have committed legal error with respect to the public trust 

doctrine as it applies to groundwater or other resources that are not navigable waters or 

beneath navigable waters. 

Importantly, NRS 534.020(1) instructs that groundwater is "subject to appropriation for 

beneficial use." Id. Thus, while Nevada's statutes identify that the waters of the state belong 

to the public (see, NRS 533.020(1) and NRS 533.025), that precept is different from the 

common law public trust doctrine and must be viewed in conjunction with the entire statutory 

scheme. Under NRS 533.370(1)(2), the State Engineer "shall" approve an application for 

beneficial use of water so long as certain fees and other criteria are met, unless there is no 

unappropriated water, the proposed use conflicts with existing rights or domestic wells, or the 

proposed use threatens to prove detrimental to the public interest. Id. Further, for an 

interbasin transfer, the State Engineer must find that the proposed action is environmentally 

sound for the basin of origin from which the water is exported. NRS 533.370(3)(c). Thus, 

the analyses under these statutes are distinct from the analysis under the public trust 

doctrine. 

1/1 
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1 In this case, the Tribes argue that the public trust was violated because the natural 

2 resources such as springs, wetlands, grasslands, meadows, Swamp Cedars, native plants 

3 and wildlife will be harmed. Goshute OB at 16-24; Shoshone OB at 15, 22-24. The Tribes 

4 confuse the public trust doctrine with the statutory scheme that appropriately sets the 

5 framework for protection of the environment. As addressed in detail below, the State 

6 Engineer's factual findings that the use of water in the Project does not threaten to prove 

7 detrimental to the public interest and is environmentally sound are supported by substantial 

8 evidence. In short, the Tribes' assertions regarding the public trust doctrine are misplaced. 
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i i. The State Engineer's Ruling Protects the Area's 
Natural Resources 

Substantial evidence supports that the State Engineer's Ruling is protective of all of 

the natural resources of the Great Basin, including resources, if any, properly subject to the 

public trust doctrine, namely navigable waters and land beneath navigable waters at the time 

of statehood. In light of the overwhelming evidence of safeguards for the environment, the 

Tribes' assertion that the State Engineer's Ruling does not consider the adverse impacts on 

the natural resources, including springs, wetlands, grasslands, meadows, Swamp Cedars, 

native plants, wildlife, and centuries of habitation, is specious. Goshute OB at 22-23,41-49; 

Shoshone OB at 22-24. 

First, State Engineer's Ruling 6164 was based on substantial evidence that the use of 

water in the Project presented no conflicts with existing rights, was environmentally sound 

and did not threaten to prove detrimental to the public interest. ROA 106-120, 160-164. 

Second, the State Engineer's Ruling limits development of water through staged 

development. Thus, while the total development that may be allowed under the Permits in 

Spring Valley is 61,127 afa, during the first stage of development, the Permits only allow 

38,000 afa to be extracted, followed by further development in two additional stages only if 

adverse effects are not identified, or can be prevented or mitigated. ROA 216. The staged 

development will allow the State Engineer to evaluate the effects of development of a limited 

amount of water before allowing further development, in order to confirm that further 

development will not cause conflict with existing rights or threaten the environment in the 
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basin of origin. ROA 160, 163, 174. Consequently, substantial evidence supports that the 

staged development provides additional safeguards for the protection of the environment, 

including springs, streams, grasslands and the wildlife that inhabits those resources. Id. In 

sum, the staged development ordered by the State Engineer will allow the State Engineer 

and the technical teams implementing the Plans to identify any potential for adverse effects, 

and, if appropriate, permits the State Engineer to order a reduction or cessation of pumping 

before those effects occur. ROA 13381. 

Third, in conjunction with staged development, State Engineer's Ruling 6164 requires 

baseline data collection and robust hydrologic and biological monitoring, management and 

mitigation Plans. Substantial evidence supports that these Plans will greatly assist in the 

preservation of the natural resources within the Area of Interest. ROA 13303-13353, 20525-

21022. The Plans improve the State Engineer's ability to ensure protection of Nevada's 

natural resources by gaining valuable information about the hydrology, hydrogeology and 

biology of the Area of Interest, such that the State Engineer can use the best science for 

future decisions about additional stages of water development. See e.g., ROA 106-120, 164. 

Moreover, the Plans specifically require monitoring, management and mitigation such that no 

injury may occur to federal and non-federal water rights and no unreasonable adverse 

effects may occur to the federal and non-federal resources within the Area of Interest. ROA 

13347,20635. Teams of experts will work collaboratively to assess the potential effects of 

development on the natural resources, and to manage development such that harm to those 

resources is avoided or, if necessary, mitigated. Indeed, monitoring has already occurred 

pursuant to the Plan since 2007, and plan-specific data collected has been provided to the 

State Engineer and the Department of Interior since that time. ROA 13343-13345. In 

addition, yearly reports since 2008 have presented specific data collected between 2007 and 

2011, building upon data from the area dating as far back as 1914. ROA 13345, 13548-

13665, 13666-13774, 13775-13898. 

II/ 
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1 Accordingly, substantial evidence supports that State Engineer's Ruling 6164 is 

2 protective of the natural resources, including navigable waters and the land beneath them at 

3 the time of statehood as property of the public trust. 
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b. The State Engineer's Finding That the Proposed 
Development Does Not Threaten to Prove Detrimental to the 
Public Interest Is Supported By Substantial Evidence, and 
Ruling 6164 Considered the Resources the Tribes Use for 
Their Cultural and Spiritual Purposes 

The State Engineer made significant findings to support his ruling that the use of 

water in the Project did not threaten to prove detrimental to the public interest. In addition, 

because the Plans and the staged development provide substantial safeguards to protect the 

natural resources in the Area, including those natural resources that the Tribes assert are at 

the heart of their cultural and spiritual practices, the Tribes' assertion that the law requires 

the State Engineer to review their specific uses is not only incorrect, but also immaterial. 

The State Engineer heard substantial testimony regarding the Tribes' uses of the natural 

resources, and included in his analysis the protection of those resources for not only Tribal 

use, but all groups' uses . 

i. The State Engineer's Finding That the Public Interest 
is Not Threatened Is Supported by Substantial 
Evidence 

The State Engineer considered significant factors that support the finding that the 

proposed action does not threaten to prove detrimental to the public interest. ROA 156-157. 

Specifically, the State Engineer identified fifteen policy considerations that were incorporated 

into eight factors that he analyzed to find that the proposed action did not threaten to prove 

detrimental to the public interest. The factors include tenets of water law such as beneficial 

use, protection of existing rights, importance of water planning, protection of springs for 

wildlife and livestock, government-to-government relations, the use of best available science, 

maximizing conservation through water pricing and benefits of cooperation with federal 

agencies. ROA 158-164. For each of these factors, the State Engineer analyzed the legal 

standards found in the water law, the evidence presented and then made findings that under 

each factor that the use of water would not threaten to prove detrimental to the public 
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1 interest. For example, the State Engineer found that putting the water to beneficial use in 

2 Southern Nevada where it is needed for municipal uses would not threaten to prove 

3 detrimental to the public interest. ROA 158-159. 163. He also found that staged 

4 development ensures use of the "best science" and protects existing rights, domestic wells, 

5 springs, streams and wetlands for the wildlife such that the use of the water does not 

6 threaten to prove detrimental to the public interest. ROA 163-164. Among other 

7 considerations, the State Engineer found that the federal permitting processes, such as a 

8 programmatic agreement with the National Historic Preservation Act and other federal 

9 obligations vis-a-vis the Tribes, are not within the State Engineer's jurisdiction and therefore 

10 do not affect his determination under Nevada water law. ROA 160-162. Finally, the State 

~ ~ 11 Engineer emphasized the efficient and non-wasteful use of Nevada's limited water supply, 
Q) t'-. 
l? ..... ~ 
~ a:! "f 12 and found that the cautious use of the water of Spring Valley for the population of Southern 
<::.1::1 ...... 
§CflR 
:tl ~ 0\ 13 Nevada did not threaten to prove detrimental to the public interest. ROA 163-164. 
<:~QO 

£ 8 ~ 14 Based on the comprehensive public interest analysiS by the State Engineer, wherein 
"" '€ i-
] ~ ~ 15 he considered several factors as they apply to the evidence, there is no question that 
""00 

~ ~ ~ 16 substantial evidence supports his finding that the proposed actions permitted under Ruling 1 u 17 6164 do not threaten to prove detrimental to the public interest. 

18 

19 

i i. The State Engineer's Ruing Considered the Natural 
Resources that the Tribes Depend on For Their 
Cultural and Spiritual Uses 

20 The Tribes assert that the State Engineer erred because he did not consider the 

21 Tribes' cultural and spiritual uses in his Ruling. Goshute OB at 41-49; Shoshone OB at 13-

22 15, 24. This is both factually and legally incorrect. First, nothing in Nevada water law 

23 explicitly requires consideration of any group or individual cultural or spiritual uses of water in 

24 determining whether or not to grant an application, and the Tribes point to no authority for 

25 that proposition. Instead, the Tribes assert that their cultural and spiritual uses must be 

26 considered as part of the public interest analysis under NRS 533.370(2). See, Goshute OB 

27 at 41-49; Shoshone OB at 13-15, 24. This is also unsupported in the law. 

28 11/ 
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1 

2 

3 

4 

(a) Although Consideration of the Tribes' Specific Cultural 
and Spiritual Uses of the Natural Resources are Not 
Required Under the Public Interest Analysis, the State 
Engineer Nevertheless Considered Them When He 
Considered the Natural Resources Upon Which Those 
Uses Are Based 

5 Because "public interest" is not defined by the legislature, the State Engineer has 

6 been tasked with setting forth principles to analyze public interest. None of the policy 

7 considerations identified by the State Engineer as part of the public interest analysis, and 

8 previously accepted by the Supreme Court of Nevada, specifically includes consideration of 

9 any group or individual cultural or spiritual considerations. See, Pyramid Lake Paiute Tribe 

10 of Indians v. Washoe County, 112 Nev. 743, 746-747, 918 P.2d 697, 700 (Nev. 1996) 

~ ~ t... 11 (accepting the principles identified by the State Engineer in that case for public interest 

~ Ql ~ 12 analysis under NRS 533.370). The Tribes cite to no authority-and the State Engineer is 
~~ .... "'(/)R ~ = 0\ 13 aware of no authority-that supports that cultural or spiritual considerations must be 
<000 

.£ 8 ~ 14 analyzed as a separate factor of the public interest analysis under NRS 533.370(2), or as 
'O0:8~ e z~ 0 15 part of any other Nevada water law statute or regulation. Accordingly, the Tribes' arguments 
:.t: = .... 00 
~ ~ ~ 16 that the State Engineer legally erred fail. l u 17 Moreover, the State Engineer's thorough analysis of the considerations for 

18 determining the public interest in this case, including not only those considerations previously 

19 ratified by the Courts, but also adding to the list, is supported by substantial evidence. See, 

20 ROA 152-164. And while the State Engineer did not specifically include as part of those 

21 considerations cultural and spiritual uses by the Tribes, he nevertheless considered the 

22 environmental impacts of the Ruling, which in turn speak directly to the uses claimed by the 

23 Tribes. Id. For example, the State Engineer found that "the staged development is to protect 

24 existing rights, springs and streams, which are sources upon which wildlife exists." ROA 

25 160, 163, 174. He also found that the use of staged development will help protect the 

26 springs, streams, wetlands and fisheries of the Great Basin. Id. at 164. State Engineer v. 

27 Moms, 107 Nev. at 701,819 P.2d at 205 (an agency's view or interpretation of its statutory 

28 authority is persuasive, even if not controlling) (citations omitted). The State Engineer further 
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1 found that the adaptive management approach incorporated in the Plans is "an accepted 

2 scientific approach that is appropriate and advisable for managing a long-term Project such 

3 as this one." ROA 182. Because the springs, streams and wildlife are the very natural 

4 resources the Tribes want to protect for their cultural and spiritual uses, the State Engineer's 

5 Ruling considered the Tribes' interests. 

6 
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(b) The State Engineer Further Considered the Natural 
Resources Upon Which the Tribes' Cultural and 
Spiritual Uses Rely in His Environmentally Sound 
Analysis 

In addition, the State Engineer considered the Tribes' cultural and spiritual uses of the 

natural resources as part of the environmental soundness analysis relating to the interbasin 

transfer requirements under NRS 533.370(3). 

To be clear, the State Engineer considered the Tribes' uses of the natural resources, 

along with other parties' uses of the natural resources, in finding substantial evidence of 

environmental soundness. This finding was bolstered by the requirements for "staged 

development, along with careful monitoring, management and mitigation, if needed," ROA 

174. The State Engineer relied on testimony from three expert witnesses presented by the 

Applicant, including Mr. Zane Marshall, Ms. Lisa Luptowitz and Dr. Terry McLendon, as well 

as three expert witnesses from Appellants, including Dr. James Deacon, Dr. Duncan Patten 

and Dr. Robert Harrington, to support his finding of environmental soundness. ROA 175. 

Mr. Marshall testified extensively regarding the monitoring data for the broad array of biotic 

communities within Spring Valley, including aquatic ecosystems, amphibians, birds, 

mammals, reptiles, fish, invertebrates, vegetation, cactus and yucca, weeds and 

phreatophytic vegetation, as well as the projected impacts on the environmental resources in 

Spring Valley and the tools to avoid, minimize or mitigate those impacts. ROA 35117-35143, 

35148-35158, 25165-35167, 035172, 20459-20469, 204278-204285, 174. These 

communities of biologic species include those that the Tribes complain will be harmed by the 

Project. 

Ms. Luptowitz testified about the federal, state and local environmental permitting for 

the Project, such as NEPA and ESA, stressing that those processes take a strenuous look at 

the environmental impacts of the Project. ROA 35182-35183,35202-35204. While the State 
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1 Engineer recognized that those processes do not replace his own environmental soundness 

2 analysis, he recognized that they "supplement the State Engineer's ability to ensure 

3 environmental soundness of the Project." ROA 178. 

4 Finally, Dr. McLendon testified regarding the potential effects the changes of depth to 

5 water may have on vegetation in Spring Valley. ROA 34025-34051; see also,9830-9896. 

6 Specifically, he testified that it was fundamental that different types of vegetation and 

7 different species of vegetation have different water requirements, which means that they will 

8 respond differently to changes in depth to water. ROA 34037. He confirmed that 

9 

10 

understanding those relationships is imperative to a valid management plan, and that the 

data collected from monitoring will assist in the management. Id. 
] 
~ t-.. 11 None of the Appellants' expert witnesses disputed the Applicant's biological evidence. 

l? .... ~ 
~ ~ l' 12 
E (Jl R 
£j ~a- 13 
<!!~oo 

.£ 8 ~ 14 

..... '€ i-
~ ZO U 15 

:.t:: ~ 

~§ ~ 16 l u 17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

ROA 36603-36606, 36456-36457. As Mr. Marshall explained, at best, Dr. Deacon raised 

concerns regarding the extinction of species in the past due to water development. ROA 

35243-35244. However, those concerns arose in the context of historical water development 

practices that preceded the ESA, and those practices are not applied to this Project. Id. 

Further, Dr. Deacon agreed that his predictions, based on the modeling of Dr. Myers, was a 

generalized understanding that would require testing through a monitoring plan. ROA 

36615. Thus, the State Engineer properly relied on the substantial evidence supporting that 

the export of water from the basin of origin was environmentally sound. ROA 176-193. 

Moreover, the Tribes fail to assert with any particularity what aspects of their cultural 

uses will be harmed as a result of the State Engineer's Ruling. ROA 143. For example, 

Chairwoman Sanchez and Chairman Marques, who testified on behalf of the Tribes, 

explained that the Tribal members heavily use the resources outside of the physical 

boundaries of the Tribes' Reservations, but within the affected Areas, including the land, 

water and wildlife. ROA 38103-38114, 38203, 38193-199.9 But nowhere do the Tribal 

9 While sUbstantial evidence supports that the resources will remain intact, particularly with the Plans 
27 and the staged development, it is important to note that even if the Permits affected the Shoshone hunting or 

fishing, the Tribe no longer holds aboriginal hunting and fishing rights. Whiterock v. State, 112 Nev. 775, 781, 
28 918 P.2d 1309, 1313 (Nev. 1996), citing Western Shoshone Nat. Council v. Molini, 951 F.2d 200, 203 (9th 

Cir.1991), cert. denied, 506 U.S. 822, 113 S.Ct. 74, 121 L.Ed.2d 39 (1992) ("There is no treaty which grants the 
Shoshone hunting and fishing rights. We therefore hold that Shoshone aboriginal hunting and fishing rights 
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1 members present evidence that their cultural or spiritual uses will be disturbed by the Project. 

2 At best, the evidence supports that the Tribes fear that the resources they use for cultural 

3 and spiritual purposes will be affected, but no evidence supports that those affects will 

4 actually occur, or that if they do occur, how the effects prevent or interfere with the Tribes' 

5 practices. See, Pyramid Lake Paiute Tribe of Indians v. Washoe County, 112 Nev. 743, 752, 

6 918 P.2d 697, 702 (Nev. 1996) (finding that public interest was not compromised where 

7 some species of plants would replace another). Although the Tribes argue that the State 

8 Engineer shifted the burden of proof to them by requiring them to prove that the natural 

9 resources would be harmed, the State Engineer did not shift the burden. Rather, the State 

10 Engineer weighed the evidence and found that it weighed in favor of meeting the 
~ 
~ t-.. 11 requirements for environmental soundness and public interest under NRS 533.270(2)(3). 

c.;l .... ~ 
~ ~;:!: 12 The Tribes failed to dispute the credible evidence supporting this finding with any reliable 
EUlR ! § g; 13 evidence and instead relied on generalities and speculation. This Court cannot reweigh the 

.:S 8 ~ 14 evidence and therefore the State Engineers' finding should stand. 
'Cl0:5i-
~ ~ 0 15 The Plans were incorporated into the Permits and implemented in order to prevent 
$Z~ 

~ § ~ 16 any injury to federal and non-federal water rights and any unreasonable adverse effects to 
~ u 
~ 17 federal and non-federal resources within the Areas of Interest. The evidence supports that 

18 the Plans will effectively accomplish this goal, thereby protecting the resources the Tribes 

19 rely on for their cultural and spiritual practices. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

c. The State Engineer's Finding that the Plans Will Effectively 
Protect the Natural Resources in the Area of Interest Is 
Supported By Substantial Evidence 

Although the Tribes assert that the monitoring, management and mitigation Plans 

incorporated as conditions to the Permits fail to adequately address environmental concerns 

because they "lack meaningful criteria" (Gosh ute 08 at 29-33; Shoshone 08 at 22-23), 

overwhelming evidence supports that the Plans will effectively preserve the environment for 

all uses, including Tribal uses. Even Appellant's's expert could not say conclusively whether 

or not the Plans would fail, only that management plans incorporating adaptive management, 

were taken when "full title extinguishment" occurred."). 
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1 such as the Plans at issue, often require the testing of many hypothesis before finding one 

2 that works. ROA 36627-36628. 

3 The hydrological and biological monitoring, management and mitigation Plans are 

4 robust plans that will, among other goals, manage the development of groundwater without 

5 causing injury to federal water rights or unreasonable adverse effects to the federal 

6 resources within the Area of Interest. ROA 13333-13386, 20625-21009. The Plans 

7 establish a step-by-step process for evaluating the potential effects of the Project on the 

8 hydrological and biological resources in the Area of Interest, with abundant checks and 

9 balances built in through the establishment of technical and management teams consisting 

10 of interested parties. Id. The Tribes' criticisms that the Plans are not specific enough, is 
"ffi 
~ 11 belied by the sheer volume of the Plans, as well as the comprehensive manner in which they 
Q) t-.. 
l? ..... ~ 
~ ~ '1 12 address the natural resources as issue. Because decisions regarding monitoring, 
<:: .l:P"" 
§ U'l R 
~ ~ $ 13 management and mitigation must be made on a case-by-case and site-specific basis, the 

Jj Ll ~ 14 Plans incorporate flexibility with respect to appropriate measures. Appellant's expert agreed 
"""€i-~ ~ 0 15 that when it comes to deciding the best course of action for management of the environment, 
$,c.,~ 

0° 0 

<U ~ ~ 16 including rehabilitation of the environment, it is "site specific and condition specific, 

1 u 17 depending on what you're doing and how you're doing it." ROA 36624 (Deacon). 

18 i. Biological Plan 

19 The biological Plan includes the development of a Biological Work Group (BWG), 

20 which includes representatives from the U.S. Bureau of Indian Affairs, U.S. Bureau of Land 

21 Management, U.S. National Park Service, U.S. Fish and Wildlife Service, Nevada 

22 Department of Wildlife, Utah Division of Wildlife Resources, SNWA, as well as the State 

23 Engineer. ROA 20625, ROA 20636. The BWG's responsibilities include, among others, 

24 overseeing implementation of the monitoring Plan, "identify[ing] indicators than can best 

25 predict Water-dependent Ecosystem Effects," "develop[ing] criteria and mak[ing] 

26 recommendations to the Executive Committee on when a course of action shall be taken to 

27 avoid Water-dependent Ecosystem Effects and on the success of such actions," 

28 //I 
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"oversee[ing] implementation of management and mitigation actions as approved by the 

Executive Committee." ROA 20809. 

As the Plan states, the BWG, in a cooperative effort with an Executive Committee, will 

work to accomplish the goals of predicting and avoiding effects on the water-dependent 

Ecosystems. The Plan begins with extensive monitoring that will provide enormous amounts 

of information regarding the Area of Interest, and indeed already has done so. ROA 13333-

13386, 35117-35143, 35148-35158, 25165-35167, 035172, 20459-20469, 204278-204285, 

34025-34051; see also, 9830-9896. The monitoring to date has been conducted pursuant to 

the Monitoring Plan dated February 2009 approved by the State Engineer. ROA 20625-

20768. Despite the Tribes' objection that the Plan does not provide specifics, the Plan does 

exactly that, as a quick review of the Table of Contents of the Monitoring portion of the Plan 

will confirm. ROA 20629-20632. The Monitoring portion of the Plan sets forth specifics 

about, among other issues, methodology, targeted species, monitoring locations and 

objectives, key ecological indicators, monitoring approach, predictive models, data 

management and plan implementation and schedule. ROA 20629-20632. 

In particular, the Tribes argue that the person tasked with determining whether or not 

adverse effects exist is not identified. Goshute OB at 30. However, in this case, like with any 

cooperative effort, it is not an individual making decisions about implementation of 

monitoring, management and mitigation if necessary, but rather the well-qualified technical 

teams in cooperation with the Executive Committee. ROA 20809, 20735. Importantly, the 

State Engineer will be updated through reporting and will retain all authority over 

management of water resources and will ensure that pumping does not conflict with existing 

rights. ROA 13348. The Plan instructs that the BWG will recommend to the Executive 

Committee its views based on specific facts that come to light from the monitoring of the 

Area. Id. The Tribes' complaint that the Plan is deficient rings hollow in light of the detailed 

processes for implementation included. Indeed, the Tribes true complaint appears to be that 

they do not have a representative on the technical team or Executive Committee. Goshute 

OB at 32. However, because the Tribes have maintained that the Plans will not be 
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1 effective-rather than that they wish to be a part of them-it is difficult to understand why the 

2 Tribes would be interested in serving on such a team. 

3 ii. Hydrological Plan 

4 Similar to the BWG in the biological Plan, a Technical Review Panel (TRP) was 

5 created under the hydrological Plan which reports to the Executive Committee (EC) to assist 

6 in its oversight of implementation of the Plan. ROA 13347. The TRP includes 

7 
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representatives from SNWA and each of the individual federal agencies that are parties to 

the stipulation, including the U.S. Bureau of Indian Affairs, U.S. Bureau of Land 

Management, U.S. National Park Service, and U.S. Fish and Wildlife Service. Id. The Plan 

focuses on "establishing a network to collect hydrologic data for the purposes of defining 

baseline conditions prior to the SNWA withdrawals and detecting the effect of these 

withdrawals as pumping occurs." ROA 13353. Like the biological Plan, the hydrological Plan 

includes details regarding implementation of the Plan, including locations of new and existing 

wells, production testing, spring and stream monitoring, precipitation stations, water 

chemistry and existing water rights monitoring, data collection methodology and frequency of 

reporting. ROA 13335. 

The State Engineer found that "[t]he data collected from the plan will allow the State 

Engineer to make real-time assessments for the spread of drawdown within the basin as well 

as make predictions, using data collected under the monitoring plan, as to the location and 

magnitude of drawdown in the future under different pumping regimes." ROA 103. Other 

than bald assertions predicting failure, the Tribes fail to present any reliable evidence that 

Plans will not be effective. They rely on Dr. Bredehoeft, who testified that predicting spring 

response fifty miles away from where pumping occurred will cause delay in noticing any 

24 adverse effects of the pumping before it is too late. ROA 37881, 37825-37827. However, 

25 Dr. Bredehoeft failed to recognize the benefits of monitoring wells to prevent such delay. 

26 When pressed, he stated that he did not know whether providing monitoring wells between 

27 the pumping and the spring would allow quicker discovery and reaction to a drawdown 

28 before an undesirable effect occurred. ROA 37882. The purpose of the monitoring wells 
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required as part of the Plan are to do exactly that-predict effects of the withdrawals before 

any adverse effects occur. ROA 13349-13351. 

Finally, if any unreasonable adverse effects to the Area of Interest are predicted, then 

measures must be taken to mitigate, including cessation of pumping if necessary. ROA 

13381. Further, the State Engineer confirmed that he has authority under Nevada law to 

order mitigation measures for the Project independent of whether or not a description of 

mitigation measures is included in the Plan. ROA 118. Thus, while the evidence showed 

that it was impossible to fully anticipate specific mitigation measures at this time, a case-by­

case analysis on a site-specific basis was scientifically the preferred approach. ROA 34495-

34496, 37735-37736. Because the evidence supports that the Plans will effectively use the 

best science available to predict and avoid adverse effects of the Project, the State 

Engineer's finding that the Plans are protective of the natural resources in the Area of 

Interest is supported by substantial evidence. 

d. Substantial Evidence Supports that Tippett and Deep Creek 
Valleys will Not be Affected by Development, Therefore any 
Reserved Rights of the Goshute Tribes Are Not Threatened 

The Goshute Tribes contend that interbasin groundwater flow between northern 

Spring Valley and Tippett Valley, adjacent to where the Goshute Tribes' Reservation is 

located in Deep Creek Valley, is such that their Reservation lands in Deep Creek Valley will 

be adversely impacted after "several hundred years." Goshute OB at 34-35. The Goshute 

Tribes' claims are not supported by the evidence. In fact, the Goshute Tribes cite in their 

Brief the key testimony and figures that disprove their claim that substantial evidence 

supported the interbasin flow between Spring Valley and Tippett Valley. Id. The clear weight 

of the evidence-indeed, the only reliable evidence-supported that if any flow between 

Spring Valley and Tippett Valley existed, it was "minor" or "minimal.,,10 ROA 88-89; 33908, 

32978-32886,17486-17487,10101,17627,17683. 

10 The Goshute Tribes cite to a portion of Ruling 6164 discussing interbasin flow between Spring Valley 
28 into Hamlin Valley and then to Snake Valley to argue that the State Engineer's determination regarding flow 

between Spring Valley and Tippett Valley was based on "significant uncertainty." Goshute 08 at 34. However, 
information regarding interbasin flow between Spring Valley and Snake Valley is wholly irrelevant to the 
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10 

i. The Evidence Does Not Support That the Goshute 
Tribes' Reservation Will Be Impacted Because the 
Evidence Showed That Minor Flow Occurred Between 
Spring Valley and Tippett Valley 

The State Engineer relied on a report from SNWA hydrology experts Mr. Burns and 

Ms. Drici to find that, for the western boundary of Spring Valley, "the geologic analysis 

concluded [that] the geologic framework in Tippet Valley is basin fill that may be, in part, 

underlain by caldera complexes, that would limit or prevent outflow." ROA 88; see also, ROA 

32978-32886, 17486-17487, 10101, 17627, 17683. The State Engineer further found that 

the hydrologic evidence did not support flow from Spring Valley to Tippett Valley. ROA 88. 

Instead, the evidence showed that the basin-fill wells located to the south of the flow section 

in Spring Valley indicated a prevailing hydraulic gradient to the south in the direction of the 

groundwater-discharge areas in Spring Valley. ROA 88, 17683. 

The State Engineer further found that the conflicting analysis of Appellant's expert, Dr. 

Myers, was unreliable. ROA 88-89. Dr. Myers adopted the BARCASS interbasin outflow 

estimate of 2,000 acre-feet from Spring Valley to Tippett Valley, but neither Dr. Myers' 

groundwater budget for Spring Valley nor his contour maps support this outflow estimate. 

ROA 88. Even Dr. Myers conceded that his contour maps that showed a hydraulic gradient 

from Spring Valley to Tippett Valley were incorrect because they mistakenly included 

misplotted wells and excluded other wells. ROA 88, 24291, 22728, 36839. Dr. Myers 

conceded that if the wells had been accurately plotted, the analysis would show that no 

21 hydraulic gradient exists. ROA 88, 36839-26841. The State Engineer found that no 

22 evidence supported that outflow from Spring Valley to Tippett Valley exists. ROA 89. 

23 Because the evidence does not support the interbasin flow between Spring Valley and 

24 Tippett Valley, the Goshute Tribes' claim that its Reservation lands within Deep Creek Valley 

25 will be adversely impacted lacks merit. Accordingly, the State Engineer's Ruling cannot be 

26 reversed on this basis. 

27 
Goshute Tribes' argument regarding flow between Spring Valley and Tippett Valley. Therefore, the Goshute 

28 Tribes' quote regarding uncertainty is misplaced and misleading. In fact, there is little to no uncertainty about 
the flow-or lack of relevant flow in this case-between Spring Valley and Tippett Valley. ROA 88-89. 
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2 

ii. Ruling 6164 Does Not Conflict With Any Reserved 
Water Rights of the Goshute Tribes 

3 Relying on the alleged outflow of water from Spring Valley to Tippett Valley, the 

4 Goshute Tribes assert that the State Engineer's Ruling conflicts with their water rights 

5 reserved by the federal government for the benefit of the Tribes for use on their Reservations 

6 ("reserved water rights"). Goshute 08 at 36-41. This argument fails because any reserved 

7 water rights for the benefit of the Goshute Tribes is for water used on their Reservations, and 

8 no evidence supports that those Reservations will be affected by the actions permitted under 

9 Ruling 6164. As addressed above, the evidence failed to support that any relevant 
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interbasin flow exists between Spring Valley and Tippett Valley or Dry Creek Valley as 

alleged by the Goshute Tribes. ROA 142-143. 

"This Court has long held that when the Federal Government withdraws its land from 

the public domain and reserves it for a federal purpose, the Government, by implication, 

reserves appurtenant water then unappropriated to the extent needed to accomplish the 

purpose of the reservation." Cappaert v. U. S., 426 U.S. 128, 138, 96 S.Ct. 2062, 2069 

(Nev. 1976); see also, Pyramid Lake Paiute Tribe of Indians v. Ricci, 245 P.3d 1145, 1146-

1147 (Nev. 2010), citing Winters v. United States, 207 U.S. 564, 577, 28 S.Ct. 207, 52 L.Ed. 

340 (1908). Therefore, any reserved water rights for the benefit of the Goshute Tribes must 

be to water appurtenant to the Reservation. The Goshute Tribes rely on the Supreme 

Court's ruling in Winters v. United States and the Ninth Circuit's ruling in United States v. 

Ahtanum Irrigation District, 236 F.2d 321 (9th Cir. 1956) for the proposition that the Goshute 

Tribes need not show that surface and groundwater within the boundaries of the 

Reservations will be depleted in order to show a conflict with existing rights. However, those 

cases do not support this proposition. First, the Courts in those cases examined reserved 

rights in rivers and streams, not groundwater. Winters, 207 U.S. at 565; U.S. v. Ahtanum Iff. 

Dist., 236 F.2d at 325. Second, and more importantly, in those cases, the waters which 

served the uses on the reservations ran through or bordered the reservations and were 

therefore appurtenant to the reservation lands. Id. Therefore, the State Engineer properly 
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analyzed whether conflicts with the Tribes' reserved rights existed based on whether their 

Reservation lands would be impacted. ROA 143. 

The State Engineer noted that the Goshute Tribes' reserved water rights have not 

been formally adjudicated. ROA 143. However, the State Engineer conservatively assumed 

that the Goshute Tribes had reserved water rights for their Reservations and determined that 

pumping pursuant to the Applications will not impact those rights. Id. The Goshute Tribes' 

Reservations are not within the hydrological basin of Spring Valley. ROA 142-143, 4208. 

The State Engineer found that no credible evidence supports that the withdrawal of water 

from Spring Valley will affect the Goshute Tribes' reserved rights. ROA 143. 

The Tribes' expert, Dr. Myers, agreed that his model indicated that any impacts to the 

Goshute Tribes' reservation lands from pumping pursuant to the Applications, which were 

estimated to be more than two-hundred years away for Tippett Valley and more than ten­

thousand years away for Deep Creek Valley, amounted to "minimal, if any." ROA 143, 

38382-28284. The State Engineer's finding that "no credible evidence was presented of 

conflicts with reserved water rights of the Tribal Protestants" was based on substantial 

evidence. ROA 143. 

3. CONCLUSION 

The Tribes' assertions that their cultural and spiritual uses of the natural resources are 

threatened by the State Engineer's Ruling are not supported by the evidence. The State 

Engineer considered the natural resources upon which the Tribes rely for those uses, and 

committed no legal error when he analyzed impacts to natural resources in his public interest 

22 and environmental soundness analyses. Further, the State Engineer's finding that the 

23 monitoring, management and mitigation Plans will be effective to protect the environment, 

24 and that the actions permitted under the Ruling will not conflict with the Goshute Tribes' 

25 reserved rights are supported by substantial evidence. As such, this Court should affirm the 

26 State Engineer's Ruling 6164. 

27 11/ 
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E. State Engineer's Response to the Shoshone Tribes' Remaining Issues 

1. Introduction 

The Ely and Duckwater Shoshone Tribes (collectively the "Shoshone Tribes") assert 

that the federal government breached its obligations to the Shoshone Tribes when it entered 

into Stipulations with SNWA agreeing to withdraw its Protests to the Applications in 

exchange for implementation of monitoring, management and mitigation Plans. For this 

reason, and a host of other reasons based on the terms of the Stipulations themselves, the 

Shoshone Tribes argue that the State Engineer erred when he admitted the Stipulations as 

evidence at the hearing regarding the SNWA Applications ("Hearing"). 

However, the question of whether or not the federal government fulfilled its 

responsibilities to the Shoshone Tribes under certain Executive Orders or other federal law is 

not appropriately before this Court. The State Engineer recognized that he lacked 

jurisdiction to rule on those federal issues between the Tribes and the federal government, 

and declined to make any findings on those matters as part of his Rulings. This Court 

likewise lacks jurisdiction to review those issues. In addition, no evidence supports that the 

Stipulations are not valid and enforceable contracts upon which the State Engineer was 

entitled to rely. By agreement between the parties to the Stipulations, the Stipulations were 

properly admitted as evidence in the Hearing. 

Finally, because the Shoshone Tribes do not hold any rights-reserved or 

otherwise-to the groundwater at issue in this case, the federal government was not an 

indispensable party and the Shoshone Tribes' due process rights were not violated. The 

Permits allow SNWA to withdraw water from the hydrographic basins of Spring, Cave, Dry 

Lake and Delamar Valleys, but the Shoshone Tribes' Reservations lie outside those basins. 

While the federal government did not participate in the proceedings, the Shoshone Tribes 

certainly did through extensive lay and expert testimony, cross-examination of witnesses and 

exhibits. Accordingly, the State Engineer did not err in holding an administrative hearing 

regarding the appropriation of Nevada's water without the federal government present. None 

11/ 
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1 of the Shoshone Tribes' arguments provide a basis for this Court to overrule the State 

2 Engineer's Rulings, and the Court should affirm the Rulings. 

3 2. Factual Background Specific to the Shoshone Tribes' Issues 

4 In Stipulations between SNWA and the Department of Interior on behalf of the U.S. 

5 Bureau of Indian Affairs, the U.S. Bureau of Land Management, the U.S. National Park 

6 Service, and the U.S. Fish and Wildlife Service (collectively "DOl"), 001 agreed to withdraw 

7 Protests to the SNWA Applications in exchange for the implementation of agreed upon 

8 monitoring, management and mitigation Plans. ROA 6427-6464,2682-2728. The 

9 

10 

Stipulations state: 

The p'arties agree that a copy of this Stipulation shall be 
submitted to the State Engineer at the commencement of the 
administrative proceedings scheduled to begin on February 4, 
2008. At that time, the Parties shall request on the record at the 
beginning of the scheduled proceeding that the State Engineer 
include this Stipulation and Exhibit A as part of the permit terms 
and conditions in the event that he grants any of the SNWA 
Applications in total or in part. 

ROA 2690,6435; see also, 006427. The Stipulations further provide: 

Except as expressly provided herein, the Parties agree that the 
Stipulation shall not be offered as evidence or treated as an 
admission regarding any matter herein and may not be used in 
proceedings on any other application or protest whatsoever, 
except that the stipulation may be used in any future proceeding 
to interpret and/or enforce its terms. 

ROA 2693, 6438. 

3. Legal Analysis 

a. The Stipulations Between SNWA and 001 Were 
Properly Admitted as Evidence At the Hearings 

23 The Tribes object to the Stipulations being admitted as evidence in the Hearing for a 

24 variety of reasons. Shoshone OB at 16-18, 22. The Shoshone Tribes argue that admission 

25 of the Stipulations as evidence at the Hearing violated the terms of the Stipulations, and that 

26 the Stipulations are not enforceable because the federal government failed to conduct 

27 government-to-government consultations with the Shoshone Tribes before entering into the 

28 Stipulations. Id. 
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1 As a threshold matter, the Shoshone Tribes lack standing to assert a breach of the 

2 Stipulations on behalf of either party to the Stipulations. See, e.g., Land H Builders Supply 

3 v. Boyd Co., 93 Nev. 610, 612-613, 571 P.2d 1167, 1168 (Nev. 1977) ("An action shall be 

4 prosecuted in the name of the party who, by the substantive law, has the right to be 

5 enforced."). Notably, neither 001 nor SNWA have asserted a breach or other violation of the 

6 Stipulations' terms. Further, because the Stipulations are "relevant to the subject matter of 

7 the proceeding," the State Engineer properly admitted them as evidence. See, NAC 
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533.260. However, even assuming the Shoshone Tribes had standing to assert these 

arguments, they fail for other reasons, as does the argument regarding lack of enforceability 

of the Stipulations. 

i. The Express Terms of the Stipulations Require That 
They Be Admitted as Evidence 

In arguing that the State Engineer erred when he admitted the Stipulations as 

evidence, the Shoshone Tribes ignore key terms of the Stipulations that specifically state that 

the Stipulations and Exhibits shall be admitted into evidence at the Hearings. The parties 

agreed that: 
[A] copy of this Stipulation shall be submitted to the State 
Engineer at the commencement of the administrative proceedings 
scheduled to begin on February 4, 2008. At that time, the Parties 
shall request on the record at the beginning of the scheduled 
proceeding that the State Engineer include tl1is Stipulation and 
Exhibit A as part of the permit terms and conditions in the event 
that he grants any of the SNWA Applications in total or in part. 

ROA 2690,6435; see also, 6427. The intent of the parties is clear from the language-that 

the Stipulations must be admitted at the Hearing. Id. The Shoshone Tribes also ignore key 

language preceding the portion of the Stipulations they cite in their Brief, which is 

emphasized below: 

Except as expressly provided herein, the Parties agree that the 
Stipulation shall not be offered as evidence or treated as an 
admission regarding any matter herein and may not be used in 
proceedings on any other application or protest whatsoever, 
except that the stipulation may be used in any future proceeding 
to interpret and/or enforce its terms. 
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1 ROA 2693, ROA 6438 (emphasis added). Because admission of the Stipulations is 

2 expressly provided for in the Stipulations, as discussed above, the exclusionary language 

3 above does not apply and the Stipulations and Exhibits thereto were properly admitted as 

4 evidence at the Hearing. 
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i i. The Stipulations Are Valid and Enforceable 

The Tribes also claim that, by their own terms, the Stipulations are of no force and 

effect, because when the Supreme Court remanded the State Engineer's first ruling issuing 

the Permits, the Permits were "necessarily" cancelled. Shoshone OB at 18. The Shoshone 

Tribes' assumptions that the Permits were cancelled are incorrect. The Order remanding 

stated that the "the proper and most equitable remedy is that the State Engineer must re­

notice the applications and re-open the protest period." Great Basin Water Network v. 

Taylor, 126 Nev. Adv. Op. 20, 234 P.3d 912, 913 (2010). The Court never ordered 

cancellation of the Permits and nothing in the record supports that the Permits were 

cancelled. 
iii. The State Engineer Lacks Jurisdiction to Determine 

Whether or Not the Federal Government Complied 
With Consultation Requirements 

The Shoshone Tribes object to admission of the Stipulations on the basis that they 

violate Executive Order 12898; Executive Order 13175 and Presidential Memorandum dated 

November 5, 2009, because the federal government, through 001, entered into the 

Stipulations without any consultation with the Tribes 11. Shoshone OB at 18. However, this is 

not the proper forum for this dispute. If federal government breached its duties to the Tribes 

by entering into the Stipulations, then the Tribes may file an appropriate action in federal 

court against the federal government for violation for those federal laws. The State Engineer 

lacks jurisdiction to adjudicate an issue of federal law as part of an administrative proceeding 

on water law. See, Ruling 6164 at 161-162 ("the State Engineer finds he does not have 

jurisdiction to review the actions of the BLM or BIA in complying with [federal law] and 

11 The Goshute Tribes make a similar argument, but not in the context of an evidentiary objection. See, 
Goshute 08 at 29-30. 
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1 declines to rule on that issue"). Similarly, this Court lacks jurisdiction to review the federal 

2 issue on a petition for review of the State Engineer's Rulings. 
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b. The Federal Government Was Not an Indispensable Party to 
the Hearing, and the Shoshone Tribes' Due Process 
Rights Were Not Violated By Holding the Hearing Without 
the Federal Government Present 

The Tribes' argue that the federal government was an indispensable party to the 

proceeding, and that their due process rights were violated because they "did not have a full 

opportunity to be heard given the complete absence of the United States government" at the 

Hearing. Shoshone 08 at 19-22. These arguments lack merit for several reasons. 

Preliminarily, Nevada Rules of Civil Procedure do not apply to administrative 

proceedings. An administrative body such as the State Engineer's Office lacks authority to 

compel a party to appear. Compare NRCP 19 ("A person who is subject to service of 

process and whose joinder will not deprive the court of jurisdiction over the subject matter of 

the action shall be joined as a party in the action .... ") to NAC 533.330 (nlf a hearing is held 

and a party fails to appear at the time and place set for the hearing without prior notification 

to the State Engineer, the State Engineer will hear the evidence of the witnesses who have 

appeared and will proceed to consider the matter and dispose of it on the basis of the 

evidence presented."). As such, the State Engineer cannot halt a proceeding for failure of a 

party to appear, especially where the party has withdrawn its Protest to the actions being 

adjudicated as part of the proceedings, like the federal government in this proceeding. See, 

NAC 533.330. 

Further, even if the NRCP did apply, the federal government is not an indispensable 

party to the action because the federal government was not required to represent the 

Shoshone Tribes' interests at the Hearing, as discussed more fully below. 
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i. The Rulings Do Not Conflict With Any Reserved Water 
Rights or Aboriginal Rights of the Shoshone Tribes 

The Shoshone Tribes assert that the federal government was an indispensable party 

because the State Engineer's Rulings conflict with their water rights reserved by the federal 

government for the benefit of the Tribes for use on their Reservations ("reserved water 

rights"). Shoshone OB at 20. This argument lacks merit because any reserved water rights 

for the benefit of the Shoshone Tribes are for water appurtenant to their Reservations, and 

neither of the Shoshone Tribes Reservations are located in the basins at issue in the State 

Engineer's Rulings. See also, Response to Goshute OB, Section VI. D. 2. D. ii., supra. 

Further, no evidence supports that the Reservations will be affected by the actions permitted 

in the Rulings. 

!'This Court has long held that when the Federal Government withdraws its land from 

the public domain and reserves it for a federal purpose, the Government, by implication, 

reserves appurtenant water then unappropriated to the extent needed to accomplish the 

purpose of the reservation." Cappaert v. U. S., 426 U.S. 128, 138, 96 S.Ct. 2062, 2069 

(Nev. 1976); see also, Pyramid Lake Paiute Tribe of Indians v. Ricci, 245 P.3d 1145, 1146-

1147 (Nev. 2010), citing Winters v. United States, 207 U.S. 564, 577,28 S.Ct. 207, 52 L.Ed. 

340 (1908). Therefore, any reserved water rights for the benefit of the Shoshone Tribes 

must be to water appurtenant to the Reservations. 

The State Engineer noted that the Shoshone Tribes' reserved water rights have not 

been formally adjudicated. ROA 143. However, the State Engineer conservatively assumed 

that the Shoshone Tribes had reserved water rights for their Reservations and determined 

that pumping pursuant to the Applications will not impact those rights. Id. 

In their Brief, the Shoshone Tribes concede that their Reservations are not within the 

hydrological basins of the Spring, Cave, Dry Lake or Delamar Valleys. Shoshone OB at 8; 

ROA 38209. Chairwoman Sanchez from the Shoshone Tribes testified that the Tribes' 

concern was not for the impact on the Reservation basin, but rather the impact on the Spring 

27 Valley basin. ROA 38211-38212. The Shoshone Tribes presented no evidence that the 

28 11/ 
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1 withdrawal of water from any of the Valleys will affect their reserved rights in the basins 

2 where their Reservations lie. Id.; ROA 142-143, 38382-28284. 

3 Further, the Shoshone Tribes hold no aboriginal hunting or fishing rights within the 

4 basins at issue. See, Whiterock v. State, 112 Nev. 775, 781, 918 P.2d 1309, 1313 (Nev. 

5 1996), citing Western Shoshone Nat. Council v. Molini, 951 F.2d 200, 203 (9th Cir.1991), 

6 cert. denied, 506 U.S. 822, 113 S.Ct. 74, 121 L.Ed.2d 39 (1992) ("There is no treaty which 

7 grants the Shoshone hunting and fishing rights. We therefore hold that Shoshone aboriginal 

8 hunting and fishing rights were taken when "full title extinguishment" occurred."). 

9 While the Federal Government has been held to be an indispensable party in 

10 condemnation cases of federal lands that had been allotted to Indians, in those cases, it was 

1 t-. 11 clear that the rights at issue were allotted for Indians. State of Minnesota v. United States, 
Cl .... t:: 
>. gj"'l' 12 305 U.S. 382, 386-387 (1939). That is simply not the case here. Chairwoman Sanchez 
~.b""" 
§ CIl R 
:t:l ~ 0\ 13 testified that the Shoshone Tribes receive water for irrigation on their Reservation by virtue of ..... 000 
""~ .£ J ~ 14 the Big Warm Spring decree, and Chairman Marques testified that city water service 
~ '€ i-
.~ ~ ~ 15 provides water for the Tribes' use for drinking and other uses on their Reservations. ROA 
~811l ~,..... 8 16 38206-38210,38246-38247. Accordingly, the Tribes' interest in the water at issue is for their 

~ 17 cultural and spiritual uses. As addressed above, these important uses were considered as 

18 part of the State Engineer's determination that the use of the water would not threaten to 

19 prove detrimental to the public interest under NRS 533.370(2), and that the export of water 

20 from the basin of origin was environmentally sound under NRS 533.370(3)(c). 

21 Finally, the Shoshone Tribes assert that the federal government undertook to 

22 represent the Tribal interests in filing their Protests and in entering into the Stipulations, and 

23 therefore the federal government was a necessary party to the Hearing. Shoshone OB at 

24 20-21. However, nothing on the face of the Protests or the Stipulations attributes the federal 

25 government's involvement for the purpose of fulfilling a trust responsibility to the Tribes. 

26 ROA 2682-2728, 6427-6464. Further, the Stipulations provide that they "shall not bind or 

27 seek to bind or prejudice any other parties or protestants, including any Indian Tribe." ROA 

28 2687,6433; see also, ROA 2684,6431 (other protestants to the Applications are not "in any 
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1 way bound or prejudiced by this Stipulation."). Therefore, the Tribes preserved all rights to 

2 continue to represent themselves in the proceedings, which they did. Id. 

3 
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i i. The Shoshone Tribes' Due Process Rights Were Not 
Violated 

As the State Engineer properly found, the Shoshone Tribes' due process rights were 

met because the Shoshone Tribes were provided a full and fair opportunity to present their 

case. See, Ruling 6164 at 161. The Shoshone Tribes filed Protests, presented testimony 

during both the public comment session and through direct examination by their attorney, as 

well as presented expert testimony by two expert witnesses and cross-examined the 

Applicant's witnesses. ROA 32549-32556, 38174-38176. Given the Shoshone Tribes' 

SUbstantial partiCipation in the Hearing, their argument that they were not fully and fairly 

represented at the Hearing is disingenuous. 

4. Conclusion 

The Shoshone Tribes' procedural arguments lack merit and therefore do not provide 

this Court with any legal basis to reverse the State Engineer's Rulings. As such, the Court 

should affirm the Rulings. 

F. State Engineer's Response to Millard and Juab Counties, 
Utah 

1. Introduction 

Millard and Juab Counties fail to explain how their proposed monitoring, as explained 

by their expert, is different from that included in the monitoring Plan for Spring Valley (the 

"Plan"). As part of the Plan, the State Engineer ordered SNWA to place monitoring wells in 

Spring, Hamlin and Snake Valleys, as well as report data obtained from the Utah Geologic 

Survey (UGS) wells located in Snake Valley-just as the Counties' expert had 

recommended. Therefore, the State Engineer's Ruling should be affirmed. 

2. Legal Argument 

Millard and Juab counties assert that they are aggrieved by Ruling 6164 "because (1) 

the Ruling ignores the uncontroverted recommendations of Dr. Hurlow regarding the extent 

of monitoring, measuring and mitigation measures necessary to prevent or minimize impacts 

upon the groundwater levels of Snake Valley (including the Millard and Juab County portion 
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of Snake Valley) and (2) the Ruling failed to incorporate the protections and provision of the 

September 8, 2006 Spring Valley Stipulated Agreement between SNWA and the Dept of 

Interior agencies." Millard and Juab Counties' OB at 7-8. However, everything that the 

Counties' expert recommended should be incorporated into the Plan, is already in the Plan. 

Likewise, the provisions of the Stipulation were captured and incorporated into the Plan. 

Thus, the State Engineer is baffled by the Counties' objections as described in their Brief. 

The Counties incorrectly write that "Ruling 6164 is silent as to any type of monitoring 

and mitigation of impacts in Snake Valley." Counties' OB at 7. The Plan includes the very 

monitoring, management and mitigation measures that the Counties are demanding. With 

respect to monitoring, the Plan states: 

An objective of the Monitoring Plan is to effectively characterize the 
hydraulic gradient between Spring, Hamlin, and Snake Valleys. 
This area was identified by the establishment of the Interbasin 
Groundwater Monitoring Zone. The Zone boundaries are presented 
on Figure 3. 

ROA 13354. Figure 3 below shows the boundaries of the Interbasin Groundwater Monitoring 

Zone, and clearly includes Spring, Hamlin and Snake Valleys. 
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ROA 13357, Figure 3. Moreover, the Plan states: 

SNWA, in consultation with the NSE and TRP, is required to 
construct and equip four monitor wells in the carbonate-rock 
aquifer and two monitor wells in the basin-fill aquifer within the 
Zone. The agreed upon locations for the six SNWA monitor wells 
within the Zone are presented on Figure 3 and listed in Table 2. 
Carbonate Well 184W502M has already been installed. Right-of­
way applications for the five new well locations were submitted to 
the BLM for approval on November 26, 2007 and approved on 
October 8,2009. The five new wells will be completed to a depth 
of approximately 250 to 300 ft below the water table depending 
upon hv.drogeorogic conditions encountered during drilling. The 
wells will be installed in the future to meet the Monitoring and 
Mitigation Plan time frame requirements. 

In addition to the new SNWA wells, and are included in the 
existing well monitoring program, as presented in Section 3.2.1. 
Two additional wells have been installed by USGS in the 
immediate vicinity of Big Springs as part of the SNPLMA 
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program. The wells, which are currently maintained by USGS, are 
completed in the carbonate rock-aquifer southwest and in basin­
fill aquifer northwest of Big Springs. 

ROA 13354, 13357- 13358 (Figure 3 and Table 2); see a/so, ROA 13353 ("The network also 

includes monitoring wells within the Zone to assist in the evaluation of the relationship of 

groundwater flow between Spring, Hamlin, and Snake Valleys."). Therefore, it is indisputable 

that monitoring wells are being placed within the Spring, Hamlin and Snake Valley basins. 

As the parties to the Stipulation stated, the wells are intended to "effectively characterize the 

hydraulic gradient between Spring, Hamlin, and Snake Valleys." ROA 13354. 

In addition, Dr. Hurlow recommended that data from UGS monitoring wells existing on 

the Utah portion of Snake Valley be included in the Management Plan. ROA 31527-31533. 

In Ruling 6164, the State Engineer ordered SNWA to do exactly that. ROA 115. Therefore, 

the recommendations of the Counties' expert, Dr. Hurlow, are incorporated into the Plan, 

despite the Counties' assertion otherwise. See, Counties' OB at 6. 

In light of the evidence demonstrating that the Plan incorporates the 

recommendations of the Counties' expert, the Counties fail to present any basis for this 

Court to overrule the State Engineer's Ruling 6164. 

VII. CONCLUSION 

The State Engineer considered voluminous evidence which covered every element 

required by NRS 533.370 in granting an application to appropriate water within Nevada. The 

State Engineer considered data and model predictions that stretch centuries into the future to 

determine the effect of the applications on Nevada's groundwater. The State Engineer found 

that water was available for appropriation, that the appropriation would not conflict with 

existing rights and that the interbasin transfer criteria had been satisfied. The Rulings are 

consistent with the policy of Nevada to put water to beneficial use. The findings of the State 

Engineer are all supported by substantial evidence that the State Engineer found was the 

best available science. 
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INDEX TO EXHIBITS 

Exhibit 1 - The State of Nevada Permit to Appropriate Water ....... , ............. Pages 2 

Exhibit 2- Field Investigation 10884 and Newmont Letter on Sulphur Springs 
Project with Well Drillers Report ........................................... Pages 8 
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• 

Name of Permittee: 

Source: 

Basin: 

Manner of Use: 

Period of Use: 

.Priority Date: 

THE STATE OF NEVADA 

PERMIT TO APPROPRIATE WATER 

SOUTHERN NEVADA WATER AUmORITY 

UNDERGROUND 

SPRING VALLEY 

MUNICIPAL 

JANUARY 1ST THROUGH DECEMBER 31ST 

10/1711989 

********** 
APPROVAL OF STATE ENGINEER 

Permit No. 54009 

This is to certify that I have examined the foregoing application, and do hereby grant the same, 
subject to the following limitations and conditions: 

This pennit is issued pursuant to State Engineer's Ruling No. 6164 dated March 22, 2012. 

This pennit is issued subject to existing rights. It is understood that the amount of water herein granted 
is only a temporary allowance and that the final water right obtained under this permit will be dependent 
upon the amount of water actually placed to beneficial use. It is also understood that this right must allow 
for a reasonable lowering of the static water level. This well shall be equipped with a two (2) inch opening 
for measuring depth to water. If the well is flowing, a valve must be installed and maintained to prevent 
waste. A totalizing meter must be installed and maintained in the discharge pipeline near the point of 
diversion and accurate measurements must be kept of water placed to beneficial use. The totalizing meter 
must be installed before any use of water begins or before the Proof of Completion of Work is filed. The 
State retains the right to regulate the use of the water granted herein at any and all times. 

The well must be sealed with cement grout, concrete grout or neat cement from ground level to 100 
feet. 

The total combined duty of water under Permits 54003 through 54015, 54019 and 54020 shall not 
exceed 61,127 acre-feet annually subject to the staged development as set forth in State Engineer's Ruling 
No. 6164, which includes: 

• Stage 1 Development limits these permits to 38,000 acre·feet annually, ofwhicb at least 85% must 
be pumped each year for a minimum of eight consecutive years, after which the State Engineer will 
detennine whether the permittee can proceed to Stage 2. 

• Stage 2 Development limits these permits to 50,000 acre-feet annually, of which at least 85% must 
be pumped each year for a minimum of eight consecutive years, after which the State Engineer will 
determine whether the permittee can proceed to Stage 3. 

• Stage 3 Development allows pumpage up to the full 61,127 acre-feet annually. 

This application is granted conditioned upon the applicant's compliance with the approved Hydrologic 
Monitoring and Mitigation Plan and the Biological Monitoring Plan. Prior to the permittee exporting any 
groundwater resources from Spring Valley a minimum of two years of hydrologic and biological baseline 
data shall be collected by the permittee in accordance with these plans. The State retains the right to amend 
these plans at any time. 
(Continued on Page 2) 
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Permit No. 54009 

The permittee shall update a computer groundwater flow model approved by the State Engineer; once 
before groundwater development begins, and at a minimum of every eight years thereafter, and provide • 
predictive results for 10-year, 25-year and lOO.year periods. 

Monthly fecords shall be kept of the amount of water pumped from this well and those records shall be 
submitted to the State Engineer on a quarterly basis. The permittee shall file an annual report with the State 
Engineer by March 31st of each year, detailing the findings of the approved hydrologic and biological 
plans. 

The issuance of this permit does not waive the requirements that the permit holder obtain other pennits 
from State, Federal and local agencies. 

This permit does not extend the permittee the right of ingress and egress on public, private Of corporate 
lands. 

The point of diversion and place of use are as described on the submitted application to support this 
permit. 

The amount of water to be appropriated shalt be limited to the amount which can be applied to 
beneficial use, and not to exceed 6.0 cubic: feet per second or 4.343 acre-feet annually. 

Work must be prosecuted with reasonable diligence and proof of completion 
of work shall be filed on or before: 
Water must be placed to beneficial use and proof of the application of water to 
beneficial use shall be filed on or before: 
Map in support of proof of beneficial use shall be filed on or before: 

IN TESTIMONY WHEREOF, I, JASON KING, P.E., 

August /0 Mill 

August 10 ~ 
N/A 

State Engineer of Nevada, have hercunto set my hand and the 
seal of my office, this lat? day of August, 2012 

Completion of work filed _____ --'!.. ____________ _ 

Proof of beneficial use filed _________________ _ 

Cultural map filed __________________ _ 

Certificate No. ____________ Issued _______ _ 

• 

• 
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IN THE MATTER OF THE INFORMAL FIELD ) 
INVESTIGATION OF PROOF OF) 
APPROPRIATION NO. V-05762 FOR THE ) 
WATERS OF SULPHUR SPRING LOCATED IN ) 
PUMPERNICKEL VALLEY, HUMBOLDT) 
COUNTY,NEVADA. ) 

General 

• 
FIELD INVESTIGATION 

1.08S4 

Proof of Appropriation No. V-05762 was filed on July 17, 1992, by George Penola, Edna 
Penola, Raymond Segura and Susan Segura and later assigned to Richard Rosasco claiming a 
right to water 200 head of cattle and to divert up to 0.10 cfs of water from Sulphur Spring in 
Pumpernickel Valley with a claimed priority date of 1900. The point of diversion is described as 
being located within the SE~NW~ Section 34, T.35N., R41 E. , M.D.B.&M. The place .of use is 
located within the same subdivision as the point of diversion. 

FINDINGS 

An informal field investigation in the matter of Claim V-05762 was conducted on November 
8, 2007, at 1:00 P.M. by representatives1 of the State Engineer's Office. The field investigation 
was initiated based on a letter, dated March 20, 2007, that requested an "informal field hearing" 
regarding the alleged drying up of Sulphur Spring by Newmont Mining Corporation's dewatering 
activities at the Lone Tree Mine. Present at the investigation were Roger Johnson, Richard 
Rosasco, Sarah Rosasco and Bob Brewer, ranchers and current range users on lands dependent 
on stock water from Sulphur Spring. 
Bob Brewer and Roger Johnson said that the spring had dried up approximately six (6) years ago. 
At that time Mr. Brewer dug the spring out to a depth of approximately eight (8) feet and placed a 4 
foot length of 1 foot diameter perforated well casing in the spring to capture water. The casing was 
welded closed at both ends and a pipeline was run to a stock trough located approximately 100 
feet to the east of the spring and abandoned hovel. The collection box was set in a pit lined with 
cobble to boulder sized rock with larger rock placed over the casing to preclude it from becoming 
plugged with the anaerobic clay associated with the spring area. Mr. Brewer said that the spring 
ran at a rate of about 1 gallon per minute until it dried up again about six months after the collection 
box had been installed. 

1 Robert Zeisloft, P.E., Manager II, and Steve Walmsley, Staff Engineer III, and 
Steve Del Soldato, Water Commissioner. 
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Re: 63956, et al. 
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Collection box at 
approximate 8' depth. 

Figure 1. excavation depth of the Sulphur Spring and associated collection box. Bob Brewer 
is standing at an approximate 4' depth below the land surface. 

During the excavation the spring site was located using GPS (NAD 83), Lat. N. 40.86436°, 
Lon. 117.34944°. A Bureau of Land Management monument at the site near the stock trough 
noted the site as: "B.l.M. PROJECT NO. 159.711 SULPHUR SPRING SW1f4NE1f4 SEC. 34, T35N 
R41E 1962". 

Mr. Brewer said that water also emerged from numerous seeps along a northeasterly 
running line of approximately % mile in length. Remnants of rhizomatous salt grass and several 
Russian olive trees remain along the seep area. 

At this point Mr. Brewer began excavation of the collection box and spring with the backhoe 
that he had driven to the site from the Rosasco ranch located several miles to the south of Sulphur 
Spring. After digging down approximately 4 feet some of the old steel pipe from the original 
development of the spring was encountered. The light-green mottled clay began to show enough 
moisture at about 4 feet below the land surface to cause cohesion of the clay, silt and sand 
mixture. No flowing water was encountered at this depth. The excavation continued to a final 
depth of approximately 8 feet below the land surface. The consistency of the soil did not change 
with the increase in depth. No flowing water was encountered during the excavation down to the 
collection box described in the preceding paragraphs. 

Remnants of the original spring development were encountered during the excavation. 
Large stones and associated formed concrete were dug up along with pieces of wooden framing. 

After noting the fact that no developable water existed at the collection box, it was decided 
that it would not be necessary to dig any further. At this point Mr. Brewer placed the excavated 
material back into its' original hole. 
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• 
During discussion after the filling of the hole, Mr. Walmsler explained that it would be 

necessary to conduct additional research of Newmont Mining's monitoring well data to attempt to 
determine the reason for the spring going dry. Mr. Walmsley also explained that the State 
Engineer's staff was in the process of obtaining useable coordinates for the monitoring wells 
associated with the Lone Tree Mine. 

Boulder & 2"X6" 
marker for the 
collection box. 

Bob Brewer, Roger Johnson 
and Sarah Rosasco, from left to 
right. 

The field investigation was concluded at this point. The participants were encouraged to 
write this office requesting the acquisition of the coordinates for the Newmont monitoring well data. 
We stated that this matter would probably have to be handled by our hydrologists upon receipt of 
the requested monitoring well coordinates from Newmont Mining Company. 

Bob Zeisloft suggested that we inspect Brooks Spring following the conclusion of the 
Sulphur Spring investigation. We proceeded to Brooks Spring, which is located approximately 3.4 
miles to the southeast of Sulphur Spring. Brooks Spring was dried up many years ago and a 
pipeline had been run by Newmont Mining to a location approximately 0.2 mile northeast of the 
original spring. 

A well was noted near the pond and pipeline terminus, but appeared to have been 
abandoned and was not measureable at the time of our investigation. We located a monitoring 
well near the original Brooks Spring at GPS (NAD 83), Lat. N. 40.82650°, Lon. 117.30217". The 
monitoring well had a locked cap and was not accessible for a water level measurement at the time 
of the investigation. 

, Steve Walmsley, Staff Engineer III, Nevada Division of Water Resources. 
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ne terminus for Brooks Spring make-up 

Valmy Power Plant ~ 

Figure 4. Looking northeast/east at the Brooks Spring monitoring 
Lone Tree Mountain in the background. 
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Spring, Brooks Spring and Lone Tree Mine from 

CONCLUSIONS AND RECOMMENDATIONS 

This office needs to pursue the acquisition of monitoring well locations in the state plane 
coordinate system, latitude and longitude, etc., for monitoring well data that was submitted to this 
office by Newmont Mining Company. Currently, the data is in the mine coordinate system that is 
based on points set by the mine and not tied to survey systems commonly used by land surveyors 
and engineers. This data could potentially help with the analysis of water level declines in Sulphur 
Spring. 

Also, any water level measurements from other nearby wells could be useful in analyzing 
the water level decline and ultimate drying of the spring source. 

n[~~ 

~ ~ 
Staff Engineer III 

Concurring, 

R)/~J?E- . 
Robert Zeisloft, P.E. 
Manager II 

Dated this ~-zlday of Airt'H!~ , 2007. 
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NEWMONT 

12 October 2011 

CERTIFIED MAIL· RETURN RECEIPT REQUESTED 
CERTIFIED MAIL NO. - 7009 2250 0004 4535 1733 

Mr. Richard Rosasco 
Rock Creek Ranch 
P.O. Box 99 
Golconda, NV 89414 

RE: Sulphur Springs Project 

Dear Mr. Rosasco: 

Newmont Mining Corporation 
Western Nevada Operations 
P.O. Box 388 
Valmy, Nevada 89438 
Phone 775.635.9000 
Facsimile 775.635.4333 
www.newmont.com 
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Newmont Mining Corporation provides this letter as notification that work on the Sulphur Springs 
project has been completed. In a meeting on 08 April 2008 with yourself and representatives from 
Nevada Division of Water Resources (NDWR), Newmont agreed to file a water right application, 
submit required plans to Bureau of Land Management (BLM) and drill a well at the Sulphur 
Springs site, 

Newmont prepared the water right application which was submitted in your name. The well is 
located on public land therefore required BLM approval prior to drilling the well. The March 2010 
BLM decision was protested by Western Watersheds Project and the BLM provided a final Notice 
of Decision in September 2010 approving use of the BLM lands. Following the BLM decision 
NDWR proceeded with the water right application and issued Permit 79654 to Richard Rosasco 
on 25 February 2011. Newmont drilled the well in June of this year. A copy of the Well Drillers 
Report filed with NDWR is attached. 

Newmont has completed the tasks as committed to in the 08 April 2008 meeting. Based on 
conversations this summer, Newmont is providing enclosed check #100773093 in the amount of 
$6,576.06 which is the estimated amount for tho pump and associated Dolar equipment. As the 

water right holder you will be responsible for procurement, installation, operation and maintenance 
of pump, solar equipment and the well. In addition, all required filings for Water Right Permit 
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12 October 2011 
Page 2 of 2 

79654 are the responsibility of the permit holder. Please sign below in acknowledgement and 
return this document in the enclosed envelope. Please keep a copy for your own records. 

Newmont appreciates your patience during this process. If you have comments or questions, 
please feel free to contact me at 775.778.4979 or Charlie Hager at 775.635.4363. 

• Sincerely, 

s::-~~ 
Steve Skidmore 
Senior Manager, Nevada Closure and Reclamation 

Agreed to this ___ day of October, 2011 

By: ____________ , Rock Creek Ranch 

• cc: J. Black - BlM 
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PRINT OR lYPE ONLY 
DO NOT WRITE ON BACK 

STATE OF NEVADA 
DIVISION OF WATER RESOURCES 
WELL DRILLER'S REPORT 

Please camplele thl. form It Its entirety in 
accordance with NRS 534.170 and HAC S34.340 

Log No ....... ~.\r~3.l.~~ ............. , 
Permit No .......... ;t4,~5. ................. . 
Basin ........ ..b ................ , .................... .. 

~ , 

NOTICE OF INTENT NO. ~ .. 5. .. r.I.~ ....... 
1. OWNER .N .. ~ .. ~~ .. r:J:1.tb?.J .. ~.~ ___ <..:2.~e. .. _ ............ ADDRESS AT WELL LOCATION 1?u.t!lg~ .. L~~J..I.A.y,£)t .. " ...... 
MAILING ADDRES~ }.~~~ ..... ~~~"1¥iOi~'y-........... , ...... o,e..f._r::.&? ........ 3...~J .. t1.1.~ .... _lQ.Y.'nJ. ... -........... -...... -··--.. -.,.·· ..... _ ... -...... 

~·E~~~;~~:o.:~!Hi~:.¥~~~_~~:~[=~:::::!:=:~~::~~:~:=~::a ~~:=:==:::::::~:::::::::::=::::=::I~~~=:::= ~ :: :~GS 84 
_1Iy~"'-""'" Parcej No. Subd'Msian Name: Coun~: !!" ... ~"DT 

3. WORKED PERFORMEO 4. PROPOSEO USE 5. WELTYPE 
~ New Well 0 Replace 0 Recondltlon 0 0001est1C 0 Irrlgatlon 0 Test 0 cable 0 Rotary iii RVC 

o Deepen o Other ... o MunlclpaVlndustrial o MonitOr IiIStod< OAit o OIJIer ... 

6. LITHOLOGIC LOG 8. 
11,0 

WELL CONSTRUCTION qs Malerial Wafer From To Thick· Depth Drilled Feel Depth Cased Feet 

~ thJ I') t .JUI ... • &; I Sftafa 0 ;ts ness HOLE DIAMCTER (BIT SIZE) 

~.,t1T' -'< ;,-2,. .c;. fin From To 

IA •• las !T<t:: ..:10 I rr Inch.. 0 Feet ,.'lO Feel ' .......... r .. ·~· .... · ........ · .. lnchea ........... _ ..... , .......... , ....... , .... , Feel ..... " ......................... 
I A\i -;, I'>t. .V .... I 'Y. ~~ i}l;o ~ 1;~ ........ _ .... ::: , .. ........ _; . i./· .... · .. · ........ lnches ...... ·-f:O .. _ .. _ .. · .. _·· Feet 

CASIN(3 SCHEDULE - ", II t A'l"- U-nl Jt:' SlzeO.D. Weigh tIFt. We. Thickness From To 

t:> I t..a' . Ull LUA--n::Ji (Inches) (poonds) (Inches) (Feet) (Feet) 

~ 'I~"'- II~D 
... ... 

·.~O +-2..'(i q< I'OSI,i- . 
Ooll" ..... ..,... J.J ~ .......... ,P 

tit lbO' 
. 

r Perforations: 

L.oT £.~, &c>.L "r'h Type of perforation 4fJ.1}. .. Y..~ ... ~~ .. M--~ .................... 
q~1 f.AUH •. lCJo J'I..l .... _ . From 

~t~f perfOration .. · .. ,'L, .... · .... '· .. · .. r;;;i'i~· .... 5.5.· ...... ' .. ' .. ' ........ · .. '·· .. · ...... 'i;;i ...... _ . 
. .... . ...................................... ---...... -.. ~..... _. . ............. " ........................... 

From feet to feet --, ............. _ ......... _ .................................... H __ ... -.... ~.-....... -.... --.---.---
~~. ..tS '-~ From feet to feet ................. _ .......... _-_ .................................... .................... _ .......... _ ......... -... 

~LI /II~11 ~ From faetto feet ....... -....... _ ........................................ _-_ .. _ ....... _ .......... _ ........................ 
"-LllLlo 1'1 j i~ From feet to leet 

Surface Seal: g] Yes ONe Seal Type: 

Depth of Seal .... S9'fiii." ........................ ~ 12 Neat Cement 

Placamant Method: pumped o Cement GIOIlt 

o Poured o Concrete Grout 

Gravel Packed: ~ Yes 0 No 
r,\ ~ From , .. m9..:r.."_ ....... _ .................. _ .......... _ ... feet 1o .. ..5.¢. ................ "" ................ reet • ~i. 9. WATER LEVEL 

r.'\ .. ~ ... Stall<: waler ,,,vel 3 <f reet below land surface .-....................... ' .. " ...... '''.-..... -.. '--........... -~ 
I t I. - ..... =a~.:ral!1·~co(;:· ...... · .. ·'·-.. -· .......... --· .. • .. ::.M·Q~aitl&iio--·· .. - P.S.I 

-. ~ ~ ,-
-:.... HI 10. DRILLER'S CERTIFI~ION 

ut Ill' .- This well was drilled under my supervision and Ihe re~ Is truG;j the bast of my 

(,) '2 knowl~. .-< - ;0 

~~:~ .\:-:~~ .. '~~~-~~:~"::~~ ..... --.. 
' 20 ,T Name.... Q.1 .. R.r., ... LD.!.&AJt:I!lt.b ... ~ .... " .. § .. _ ... ::Q.. ... k' ..... ' ......... , ••• 

.20 
" 1>. ~'':l.f: c.') - :J Address .. _: .. Q .• Bo:\l...... .. .... ,' ....... _, ........... ,,:;;;;, ....... ~ .... ,..::.+ ................. -.. -.. 

TEST M~: LY&ller . 0 Pump IX! Air Uft 
COnIttcIor ! ~: .--

G.P,M. OrawDown Tome (Hours) ...... e.I.k...Q.., .. .A£l!.8.a.~ ....... .t.tt.~3 ... _ .. ;,;, ........ ,~, .. , .... ,.E~ .... _ ..... -, ........ , .... 
(Feet 11_ Slatlcl fluvlldo IltInll1lOla,'a UtIlInflO nurtllHll ,. - . : 

Sb~l:' i..:lS ?-s .~ lh.ullC Issued by the Slate ConfIacfor's Board .D..Ql_1Q.~ ..... ,,:~~ ...................... '" 
Nevada driller's Uceose number issued by the .. :. 

Division of~lhe on-site driller !1.1'E. ............. __ .................. _ .... 
Signed ............ , .. _, ..... , ........... ".it.. ...... ~.: ... -.................... -... -......... _-' ........ 

By ~er pet)rmk1g actual dtillint on sHe 01 contrilCfOr 

Dale I. . .J.~-J/ 
(RIIV.00I10) t..fo. ~l,~90(., ~,J Mw':l.~ USE ADDITIONAL SHEETS IF NECESSARY 

111-. 34\"'S~·w 
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