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1 	6. 	In addition, to find good cause there must be a "substantial reason; one that 

	

2 	affords a legal excuse." Hathaway, 71 P.3d at 506; quoting Colley v. State, 105 Nev. 235, 

	

3 	236, 773 P.2d 1229, 1230 (1989), quoting State v. Estencion, 625 P.2d 1040, 1042 (Haw. 

	

4 	1981). The lack of the assistance of counsel when preparing a petition, and even the failure 

of trial counsel to forward a copy of the file to a petitioner, have been found to be non- 

	

6 	substantial, not constituting good cause. See Phel us v. Director Nevada De • artment of 

	

7 	Prisons, 104 Nev. 656, 660, 764 P.2d 1303 (1988); Hood v. State, 111 Nev. 335, 890 P.2d 

	

8 	797 (1995). 

	

9 	7. 	NRS 34.800 creates a rebuttable presumption of prejudice to the State if "[a] 

	

10 	period exceeding five years between the filing of a judgment of conviction, an order 

	

11 	imposing a sentence of imprisonment or a decision on direct appeal of a judgment of 

	

12 	conviction and the filing of a petition challenging the validity of a judgment of 

	

13 	conviction.. ,." The statute also requires that the State plead laches in its motion to dismiss 

	

14 	the petition. NRS 34.800, 

	

15 	8. 	In Coleman v. Thompson 501 U.S. 722 (1991), the United States Supreme 

	

16 	Court ruled that the Sixth Amendment provides no right to counsel in post-conviction 

	

17 	proceedings. In IVIcl.te v.  Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada 

	

18 	Supreme Court similarly observed that "[Tie Nevada Constitution.. .does not guarantee a 

	

19 	right to counsel in post-conviction proceedings, as we interpret the Nevada Constitution's 

	

20 	right to counsel provision as being coextensive with the Sixth Amendment to the United 

	

21 	States Constitution." 

22 

23 

24 

25 

26 

27 

	

28 
	 (b) The Defendant is unable to comprehend the proceedings; or 

5 
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9, 	NRS 34.750 provides, in pertinent part: 

"(al petition may allege that the Defendant is unable to pay the 
costs of the proceedings or employ counsel. If the court is 
satisfied that the allegation of indigency is true and the petition is 
not dismissed summarily, the court may appoint counsel at the 
time the court orders the filing of an answer and a return. In 
making its determination, the court may consider whether: 

(a) The issues are difficult; 
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2 

(e) Counsel is necessary to proceed with discovery." 
(emphasis added). 

	

3 	lO. 	Under NRS 34.750, it is clear that the court has discretion in determining 

	

4 	whether to appoint counsel. McKague specifically held that with the exception of NRS 

	

5 	34.820(1)(a) [entitling appointed counsel when petition is under a sentence of death], one 

	

6 	does not have "[a]ny constitutional or statutory right to counsel at all" in post-conviction 

	

7 	proceedings. Id. at 164. 

	

8 	11. The Nevada Supreme Court has observed that a defendant "must show that the 

	

9 	requested review is not frivolous before he may have an attorney appointed." Peterson v.  

	

10 	Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS 

	

11 	177.345(2)). 

	

12 	12. 	A defendant is entitled to an evidentiary hearing if his petition is supported by 

	

13 	specific factual allegations, which, if true, would entitle him to relief, unless the factual 

	

14 	allegations are repelled by the record. Marshall v. State,  110 Nev. 1328, 1331, 885 P.2d 603, 

	

15 	605 (1994), Hargrove, 100 Nev. at 503, 686 P.2d at 225. "The judge or justice, upon review 

	

16 	of the return, answer and all supporting documents which are filed, shall determine whether 

	

17 	an evidentiary hearing is required." NRS 34.770(1). Defendant's claims were all resolved 

	

18 	based on the record without the need to take further evidence so he is not entitled to an 

	

19 	evidentiary hearing. 

	

20 	// 

	

21 	// 

	

22 	// 

	

23 	// 

	

24 	// 

	

25 	/1 

	

26 	// 

	

27 	// 

	

28 	// 

6 
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DATED thi day of February, 2011 4 

5 

DAVID ROGER 
DISTRICT AITORNEY 
Nevada Bar #002781 

6 

7 

BY e-0941"/ 
M. PONT1C'K.I0 

Deputy District Attorney 
da Bar #000370 

ORDER 

2 	THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction 

3 	Relief shall be, and it is, denied. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 hje/SVU 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

Supreme Court No. 57980 
District Court Case Na. C129824 

GARY LYNN LEWIS, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent. 

STATE OF NEVADA, ss. 

CLERK'S CERTIFICATE 

FILED 
OCT 1 9 2011 

Ori•' 

16046:Mi 

I, Trade Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the 
State of Nevada, do hereby certify that the following is a full, true and correct copy of 

the Judgment in this matter. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged 
and decreed, as follows: 

"ORDER the judgment of the district court AFFIRMED." 

Judgment, as quoted above, entered this 15th day of September, 2011. 

IN WITNESS WHEREOF, I have subscribed 
my name and affixed the seal of the Supreme 
Court at my Office in Carson City, Nevada this 
October 12, 2011. 

Tracie Lindeman, Supreme Court Clerk 

By: Niki Wilcox 
Deputy Clerk 

c-85C129824 
CCJA 
NV Supreme Coed Clerks CerUllcale/Judgn 
1801345 

5.7 	 • 
•••• 	• 
	 11 1 1111111111111 1 1111 

1 
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No. 57980 

FiLED 
SEP 1 5 2011 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

GARY LYNN LEWIS, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent. 

ORDER OF AFFIRMANCE 

This is a proper person appeal from an order of the district 

court denying a post-conviction petition for a writ of habeas corpus, a 

motion to appoint counsel, and a motion for an evidentiary hearing. 1  

Second Judicial District Court, Washoe County; Steven P. Elliott, Judge. 

Appellant filed his petition on September 3, 2010, more than 

14 years after entry of the judgment of conviction on August 14, 1996. 2  

Thus, appellant's petition was untimely filed. See NRS 34.726(1). 

Moreover, appellant's petition was successive because he had previously 

filed a post-conviction petition for a writ of habeas corpus, and it 

constituted an abuse of the writ as he raised claims new and different 

from those raised in his previous petition. 3  See NRS 34.810(2). 

'This appeal has been submitted for decision without oral argument, 
NRAP 34(0(3), and we conclude that the record is sufficient for our review 
and briefing is unwarranted. See Luckett v. Warden,  91 Nev. 681, 682, 
541 P.2d 910, 911 (1975). 

2No direct appeal was taken. 

3Lewis v. State,  Docket No. 53779 (Order of Affirmance, October 28, 
2009). 

)1 -2BiZio 

245 



J. 

J. 

-01.• 	

Appellant's petition was procedurally barred absent a demonstration of 

good cause and actual prejudice. See NRS 34.726(1); NRS 34.810(3). 

Moreover, because the State specifically pleaded laches, appellant was 

required to overcome the rebuttable presumption of prejudice to the State. 

NRS 34.800(2). 

Appellant claimed he had good cause to overcome the 

procedural bars because he was illiterate and prescribed psychotropic 

medication. These reasons did not demonstrate good cause for the filing of 

an untimely and successive post-conviction petition. See Phelps v.  

Director. Prisons,  104 Nev. 656, 660, 764 P.2d 1303, 1306 (1988). 

Moreover, appellant failed to overcome the presumption of prejudice to the 

State. Therefore, the district court did not err in denying the petition as 

procedurally barred. 

In addition, we conclude that the district court did not err in 

declining to appoint post-conviction counsel or to conduct an evidentiary 

hearing. See  NRS 34.750; NRS 34.770. Accordingly, we 

ORDER the judgment of the district court AFFIRMED. 

J. 

Parra guirre 

SUPREME COURT 

OF 

NEVADA 
	

2 
f0) 1947A 44SEJ. 
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Hon. Michelle Leavitt, District Judge 
Gary Lynn Lewis 
Attorney General/Carson City 
Clark County District Attorney 
Eighth District Court Clerk 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GARY LYNN LEWIS, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent.  

Supreme Court No. 57980 
District Court Case No C129824 

   

REMITTITUR  

TO: Steven Grierson, District Court Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 
Receipt for Remittitur. 

DATE: October 12, 2011 

Trade Lindeman, Clerk of Court 

By: Niki Wilcox 
Deputy Clerk 

cc (without enclosures): 
Hon. Michelle Leavitt, District Judge 
Gary Lynn Lewis 
Attorney General/Carson City 
Clark County District Attorney 

RECEIPT FOR REMITTITUR 

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the 
REM ITTITUR issued in the above-entitled cause, on 	OCT 9 nil  

HEATHER UNGERMANN 

captsty District Court Clerk 

1 	 11-31372 
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/ In Propria Personam 

2 Post Office Box 208 S.D_C.C. 
Indian Springs, Nevada 89018 

3 

4 

5 
	

DISTRICT COURT 

6 
	

CLARK COUNTY, NEVADA 

7 

8 	7.14/2.\/ 1_,\got EVUZS r )  

9 	 06-FOIYV- , 
10 WEU W-vivA 	

) 

	

) 	 Case No. C 2J.  
11 	 RA1117(47 ; 	 Dept No.  N)  

) 
12 	 ) 	 Docket 
	 ) 

13 

14 	 NOTICE OF MOTION  

15 	YOU WILL PLEASE TAKE NOTICE, that  NazDN  

16 	 

17 will come on for hearing  before the above-entitled Court on the 	day  of 

18 at the hour of 	o'clock 	. M. In Department 	,of said Court. 

19 

,20 	, 

   

20 CC:FILE 

21 

22 	DATED: this  11  day  of thrteaL_. , 20 	 

23 

24 	 BY: 

25 

.)6 

27 

18 
RECEIVED 

NOV 2 9 2011 

CLERK OF THE COURT 
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• 
WHEREFORE, Cifif2../ Lkoir-S,  prays that the court grant  ALL ef THE 

relief to which he may be entitled in this proceeding. 

3 	EXECUTED at  % 	Q.- (-  
4 on the  n  day of  14:546Y0  , 20U. 

5 

6 

7 

8 

9 

20 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Signature f etitioner 

  

VERIFICATION 
Under penalty of perjury, pursuant to N.R.S. 208.165 et seq., the undersigned declares that he is 

the Petitioner named in the foregoing petition and knows the contents thereof; that the pleading is 

true and correct of his own personal knowledge, except as to those matters based on information and 

belief, and to those matters, he believes them to be true. 

At 	07.6  
Signatuj of Petitioner 

 
  

 
  

Atttorney for Petitioner 

  

21 

23 

24 

75 

26 

27 

78 

...■•■■■=. 
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1 	 CERM.Card_a_SERYKUMMAWNG 

2 	I, 	  hereby certify, pursuant to NRCP 5(b), that on this 

3 day of 	 , 20 	I mailed a true and correct copy of the foregoing, ' 4 	 

4 

I 5 by placing document in a sealed pre-postage paid envelope and deposited said envelope in the 

6 United State Mail addressed to the following: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 CC:FELE 

18 

19 	DATED: this  I7  day of Itaago, 201L. 

20 

21 

fIn Propria Personam 
Post Office Box 208,S.D.C.C. 
Indian Spring. Nevada 89011$  
IN FORMA PAINE/11a: 

27 

28 

22 

23 

24 

25 

26 

.11 
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it- 17-01/ 
Date 

AFFIRMATION 
Pursuant to NRS 239E030 

The undersigned does hereby affirm that the preceding aaleCt_a 

\Arq-44rDAVC)  
(Title of Document) 

filed in District Court Case number 
	 V-2-L1 

Does not contain the social security number of any person. 

-OR- 

O 	Contains the social security number of a person as required by: 

A. A specific state or federal law, to wit: 

(State specific law) 

B. For the administration of a public program or for an application 
for a federal or state grant. 
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CASE NO. 

DEPT. NO.. 

• • 
FILED 

NOV 29 2011 

IN THE (4C-4---ff  JUDICIAL DISTRICT COURT OF ME 

STATE OF NEVADA IN AND FOR THE COUNTY OF  C t.P(7 16(  

vs. 

STATE OF NEVADA, 

Petitioner 

Respondent 

POSTCONVICTION PETITION 
REQUESTING A GENETIC MARKER 

ANALYSIS OF EVIDENCE WITHIN 
THE POSSESSION OR CUSTODY 

OF THE STATE OF NEVADA 
(NRS 176.0918) 

TO THE CLERK OF THE COURT FOR  CA po V 	COUNTY, 
C.lauftly Wow %Won't Wir Canyidott) 

STATE OF NEVADA; THE ATTORNEY GENERAL OF THE STATE OF NEVADA, 

AND; THE OFFICE OF THE DISTRICT ATTORNEY FOR THE STATE OF 

NEVADA, COUNTY OF  C AfrAL  
(County at DuMa Attorney vow. Poem/Wu CawWad) 

1. I. US/ 	IN 	. am the Petitioner In this matter. This 
RANA of Petitioner 1 Conulotaittroate) 

Petition requests this Court to issue an Order for a Genetic Marker Analysis of evidence 

pursuant to NRS 175.0918. 

2. Petitioner is informed and believes, and on the basis of such belief, alleges in good 

faith that the State of Nevada, or a political subdivision of the State of Nevada, has 

possession and control evidence in the form of Genetic Marker Information relating to the 

Investigation or prosecution that resulted in Petitioner's Judgment of Conviction. 

1 
95C129824 
MOT 
Motion 
1701208 

1 1 111111101111 1 11111 
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3. 	The Petitioner was convicted of committing all of the following Category A or 

Category B felony / felonies: 

2M—LACILlat_PLAISk1I_.  P% 	Adi=112L_Cji 
Crirnea NRS 	 litle of Cnrne 	 Cabasory A or 8 	Date of Conviction 

Crimea NRS 
	

Tille of Crime 
	

Category A or B 	Date of Conviction 

Crirne's NRS 
	

Title of Crirne 
	

Category A Of 5 	Dale of Convi:ton 

Crimea 14RS 
	

Title of Crime 
	

Category A o B 	Date of Conviction 

4. (If applicable) The Petitioner was sentenced to death and die date set for the 

execution is 	It4  A 
(Date of xecuticin If known) • 

5. Pursuant to KERS 176.0918(3)(a), the forlowing Information Identifies the specific 

evidence either known or believed by the Petitioner to be in the possession or custody 

of the State of Nevada that can be subject to Genetic Marker Analysis. (Set forth the 

identity of such evidence here) 

2 

AR 571 	 Page 3 of 6 



6. Pursuant to NRS 176.0918(3)(b), the following is the Petitioner's rationale as to why 

a reasonable possibility exists that the petitioner would not have been prosecuted or 

convicted If exculpatory results had been obtained through Genetic Marker Analysis of the 

evidence identified In paragraph 5. (Set forth your rationale here) 

--ILLaMAWCIALUdaaaEE- 
aCaigMAM:-496iicalIPIELVEILTrE_MTP 

7. Pursuant to NRS 176.0918(3)(c), the type of Genetic Marker Analysis the 

Petitioner Is requesting to be conducted on the evidence Identified in paragraph 5 is: 

CI 1\1 is. Cn\APP(FTIN 

C. 

3 

AR 571 	 Page 4 of 6 



B. 	lit applicable) Pursuant to NRS 178.8918(3)(d), the following are the results of all 
prior Genetic Marker Analysis performed on the evidence in the trial which resulted in 
the Petitioner's conviction. (Set forth all of such evidence here) 

Cf 

9. 	(If applicable) Pursuant to NRS 178.0918(3)(e), the following is a statement of 
the Petitioner that the type of Genetic Marker Analysis the Petitioner is requesting was 
not available at the time of trial or, if it was available, that the failure to request Genetic 
Marker Analysis before the Petitioner was convicted was not a result of a strategic or 
tactical decision as part of the representation of the Petitioner at the trial. (Set forth the 
applicable facts hero) 

ka 	11" L11111 Ira 	 .di 	ri avs-m--rT- 	r  wana-e)  

4 
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PRAYER FOR GRANTING OF PETITION 

The petitioner respectfully requests that the Courl, pursuant to NRS 176.0918, 
grant the Petitioner's POSTCONVICTION PETrTION REQUESTING A GENETIC 

MARKER ANALYSIS OF EVIDENCE WITHIN THE POSSESSION OR CUSTODY OF 

THE STATE OF NEVADA and the Petitioner requests this Court to issue an Order for a 
Genetic Marker Analysis of evidence pursuant to NRS 178.0918 (9). 

Dated this 	 day a _MgOtrelKIL la I 

4 	.... 

' 	el  tilanar's Signature Hera) 

r  DECLARATION OF PETITIONER 

PrdLIN !., , declare and attest under penalty of perjury 

	

(Name. cif 	or /L  Lave  
icted 

of the laws of the State of Nevada that the information contained in this Petition does 
not contain any material misrepresentation of fact and that I have a good faith basis for 

relying on particular facts for the request. 

Dated this  I 	day of =BEL WI 
_LA11 1 )0 j Li?)  

(PetilionegsPectarenra Signature here) 

DOG 2083(04110) 

5 
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Date 

AFFIRMATION 
Pursuant to NRS 239B.030 

The undersigned does hereby affirm that the preceding 	 

fz_&-_140-CC riA)Y0 
(Title of Document) 

C.,—  filed in District Court Case number 	  

Does not contain the social security number of any person, 

-OR- 

D 	Contains the social security number of a person as required by: 

A. A specific state or federal law, to wit: 

(State specift law) 

-or- 

B. For the administration of a public program or for an application 
for a federal or state grant. 

wAtz.3 
Print Name 

Per-010/ArC  
Title 
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CLERK OF THE COURT 

Electronically Filed 

12/1412011 09:32:34 AM 

1 OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
JAMES SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #005144 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 
CASE NO: 95C129824 

Plaintiff, 
DEPT NO: XII 

GARY LYNN LEWIS, 
#1302110 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S PETITION REQUESTING GENETIC 
MARKER ANALYSIS OF EVIDENCE WITHIN POSSESSION OR CUSTODY OF 

THE STATE OF NEVADA 

DATE OF HEARING: December 22, 2011 
TIME OF HEARING: 8:30 A.M. 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

JAMES SWEETTN, Chief Deputy District Attorney, and hereby submits the attached Points 

and Authorities in State's Opposition to Defendant's Petition Requesting Genetic. Marker 

Analysis Of Evidence Within Possession Of The State Of Nevada. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

/// 

/// 
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1 	 POINTS AND AUTHORITIES 

2 

	

3 
	

STATEMENT OF THE CASE  

	

4 
	

On August 15 1995, Gary Lewis (hereinafter "Defendant") was charged by way of 

	

5 
	

Information with one (I) count of Sexual Assault with a Minor Under Sixteen Years of Age 

	

6 
	

(Felony — NRS 200.364, 200.366). Thereafter, Defendant entered into negotiations with the 

	

7 
	

State and on June 12, 1996, the State filed an Amended Information charging Defendant 

	

8 	with one (1) count of Sexual Assault. 

	

9 	Defendant entered into a Guilty Plea Agreement with the State on June 12, 1996, 

	

10 	whereby he agreed to plead guilty pursuant to North Carolina v. Alford, 400 U .S. 25 (1970), 

11 	to the charge as alleged in the Amended Information. In exchange for Defendant's Alfbrd 

	

12 	plea, the State agreed to recommend concurrent time between this case and Defendant's 

	

13 	other case, C122079. The State retained the right to argue at the rendition of sentence. 

	

14 	Defendant was present in court with counsel on August 2, 1996, and sentenced to LIFE with 

	

15 	the possibility of parole to be served concurrently with C122079. Defendant received no 

	

16 	credit for time served. The Judgment of Conviction was filed on August 14, 1996. 

	

17 	Defendant did not file a direct appeal. 

	

18 	Defendant filed a "First Amendment Petition" Writ of Habeas Corpus on February 

	

19 	19, 2009. The district court held a hearing on Defendant's petition on February 26, 2009. 

	

20 	The Court ultimately concluded that Defendant's petition was time-barred and that 

21 	Defendant made no attempt to demonstrate good cause. The Order denying Defendant's 

	

22 	petition was filed on May 29, 2009. 1  Defendant filed a Notice of Appeal on May 11, 2009. 

	

23 	The Nevada Supreme Court affirmed the denial of Defendant's petition on October 28, 2009. 

	

24 	Lewis v. Nevada, Docket No. 53779 (Order of Affirmance, Oct. 28, 2009). Rernittitur 

25 

	

26 	Defendant filed an additional petition on March 23, 2009, On May 1, 2009, the district court determined that this 

	

27 
	petition was not a proper amendment or supplement as the original petition had been denied by the court. The Nevada. 

Supreme Court determined that the district court did not abuse its discretion in declining to pennit the original petition to 
bc amended or supplemented after it was denied. Lewis v. Nevada,  Docket No. 53779 (Order of Affimiancc, Oct.. 28, 

	

28 	2009). 

2 	rilesIceevia.C.orrinocument C.onvertel"..ren rp' , 240.17 I 7-28715 I h.DOC. 
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1 	issued on November 24, 2009. 

2 	Defendant filed a second petition for writ of habeas corpus (post-conviction) and 

3 	motions for an evidentiary hearing and appointment of counsel on September 23, 2010. The 

4 	State filed a response and motion to dismiss on December 30, 2010. The court filed its 

5 	Findings of Fact, Conclusions of Law and Order denying Defendant's Petition on March 1, 

6 	2011. Defendant filed a Notice of Appeal on March 14, 2011. The Nevada Supreme Court 

7 	affirmed the denial of Defendant's Petition on September 15, 2011. Lewis v. Nevada, 

Docket No. 57980. Remittitur issued on October 12, 2011. 

Defendant filed the instant Petition Requesting Genetic Marker Testing on November 

29, 2011. The State's response is as follows. 

ARGUMENT  
I. Defendant's Request for Genetic Marker Testing Should be Denied 

Defendant purports to seek DNA testing of a serology standard kit and sexual assault 

kit he believes to be in the custody of the State of Nevada. Defendant apparently thinks the 

tests would exculpate him. NRS 176.0918 states that: 

[A] person convicted of a category A or B felony who is under sentence 
of imprisonment for that conviction and who otherwise meets the requirements 
of this section may file a post-conviction petition requesting a genetic marker 
analysis of evidence within the possession or custody of the State which may 
contain genetic marker information relating to the investigation or prosecution 
that resulted in the judgment of conviction. 

The statute, however, further provides the petition must include, without limitation: 

(a) Information identifying specific evidence either known or believed to be 
in the possession or custody of the State that can be subject to genetic 
marker analysis; 
(b) The rationale for why a reasonable possibility exists that the petitioner 
would not have been prosecuted or convicted if exculpatory results had 
been obtained through a genetic marker analysis of the evidence 
identified in paragraph (a); 
(c) An identification of the type of genetic marker analysis the petitioner 
is requesting to be conducted on the evidence identified in paragraph (a); 
(d) If applicable, the results of all prior genetic marker analysis performed 
on evidence in the trial which resulted in the petitioner's conviction; and 

3 	 rilesIceevia.C.orrinocument C.onvertel"..ren rp' , 240.17 I 7-28715 I h.DOC. 
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(e) A statement that the type of genetic marker analysis the petitioner is 
requesting was not available at the time of trial or, if it was available, that 
the failure to request genetic marker analysis befOre the petitioner was 
convicted was not a result of a strategic or tactical decision as part of the 
representation of the petitioner at the trial. 

Id. (emphasis added). 

Defendant fails to establish even a prima facie entitlement to DNA testing under NRS 

176.0918. First, Defendant fails to demonstrate how a genetic marker analysis of these kits 

would not have resulted in his prosecution for this crime. In this case, "exculpatory" 

evidence could be a lack of physical evidence such as semen. However, it is unclear whether 

Defendant ejaculated. Therefore, even if the test produced no semen inculpating him in the 

crime, he has failed to show a reasonable probability exists that he would not have been 

prosecuted for the crime. There was extensive evidence presented at preliminary hearing 

that Defendant sexually assaulted a seven (7) year-old boy by luring him into an apartment 

basement with sunflower seeds and anally raping him, including the victim's testimony and 

the victim's mother's testimony. Moreover, at the time of this sexual assault, Defendant was 

on probation for another incident where he had anal intercourse with a boy. Finally, 

Defendant pled guilty to the crime pursuant to North Carolina v. Alford, 400 U .S. 25 

(1970). Defendant cannot demonstrate the exculpatory value of performing this genetic 

marker examination. 

Second, Defendant fails to identify what type of genetic marker analysis he wishes to 

have performed. 

Third, Defendant fails to demonstrate that a type of genetic marker analysis was not 

available to him at the time of his plea. 

Thus, given Defendant's failure to meet NRS 176.0918's threshold prerequisites, his 

petition should be denied. 

/// 

/// 
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CONCLUSION  

For the foregoing reasons, the State respectfully requests that this Court deny 

Defendant's Petition Requesting Genetic Marker Testing. 

DATED this 14th day of December, 2011. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ James Sweetin 
JAMES SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #005144 

CERTIFICATE OF MAILING 

Thereby certify that service of the above and foregoing was made this 14th day of 

December, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GARY LYNN LEWIS BAC #47615 
SOUTHERN DESERT CORRECTIONAL CENTER 
P.O. BOX 208 
INDIAN SPRINGS, NV 89070 

BY: /s/ J. Moth 
Secretary for the District Attorney's Office 
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12/1412011 09:37:30 AM 

1 OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
JAMES SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #005144 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 
CASE NO: 95C129824 

Plaintiff, 
DEPT NO: XII 

GARY LYNN LEWIS, 
#1302110 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO WITHDRAW GUILTY 
PLEA 

DATE OF HEARING: December 22, 2011 
TIME OF HEARING: 8:30 A.M. 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

JAMES SWEETIN, Chief Deputy District Attorney, and hereby submits the attached Points 

and Authorities in State's Opposition to Defendant's Motion To Withdraw Guilty Plea. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

bearing, if deemed necessary by this Honorable Court. 

/// 

/1/ 

/// 

/// 

aniFil 	r.CorDuurn,t Converteflemp 2411761-2871561:DOC 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

271 



1 	 POINTS AND AUTHORITIES 

2 

	

3 
	

STATEMENT OF THE CASE  

	

4 
	

On August 15 1995, Gary Lewis (hereinafter "Defendant") was charged by way of 

	

5 
	

Information with one (I) count of Sexual Assault with a Minor Under Sixteen Years of Age 

	

6 
	

(Felony — NRS 200.364, 200.366). Thereafter, Defendant entered into negotiations with the 

	

7 
	

State and on June 12, 1996, the State filed an Amended Information charging Defendant 

	

8 	with one (1) count of Sexual Assault. 

	

9 	Defendant entered into a Guilty Plea Agreement with the State on June 12, 1996, 

	

10 	whereby he agreed to plead guilty pursuant to North Carolina v. Alford,  400 U .S. 25 (1970), 

11 	to the charge as alleged in the Amended Information. In exchange for Defendant's Alfbrd 

	

12 	plea, the State agreed to recommend concurrent time between this case and Defendant's 

	

13 	other case, C122079. The State retained the right to argue at the rendition of sentence. 

	

14 	Defendant was present in court with counsel on August 2, 1996, and sentenced to LIFE with 

	

15 	the possibility of parole to be served concurrently with C122079. Defendant received no 

	

16 	credit for time served. The Judgment of Conviction was filed on August 14, 1996. 

	

17 	Defendant did not file a direct appeal. 

	

18 	Defendant filed a "First Amendment Petition" Writ of Habeas Corpus (post- 

	

19 	conviction) on February 19, 2009. The district court held a hearing on Defendant's petition 

	

20 	on February 26, 2009. The Court ultimately concluded that Defendant's petition was time- 

21 	barred and that Defendant made no attempt to demonstrate good cause. The Order denying 

	

22 	Defendant's petition was filed on May 29, 2009. 1  Defendant filed a Notice of Appeal on 

	

23 	May 11, 2009. The Nevada Supreme Court affirmed the denial of Defendant's petition on 

	

24 	October 28, 2009. Lewis v. Nevada,  Docket No. 53779 (Order of Affirmance, Oct. 28, 

25 

	

26 	Defendant filed an additional petition on March 23, 2009, On May 1, 2009, the district court determined that this 

	

27 
	petition was not a proper amendment or supplement as the original petition had been denied by the court. The Nevada. 

Supreme Court determined that the district court did not abuse its discretion in declining to permit the original petition to 
be amended or supplemented after it was denied. Lewis v. Nevada,  Docket. No. 53779 (Order of 	Oct.. 28, 

	

28 	2009). 

2 	rilesIceevia.C.orrinocument C.onvertel"..renrp',24•31761-287.1561.DOC. 
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ARGUMENT  
I. DEFENDANT KNOWINGLY, VOLUNTARILY AND INTELLIGENTLY 

ENTERED HIS GUILTY PLEA 

10 	The State's response is as follows. 

11 

12 

1 	2009). Remittitur issued on November 24, 2009. 

2 	Defendant filed a second petition for writ of habeas corpus (post-conviction) and 

3 	motions for an evidentiary hearing and appointment of counsel on September 23, 2010. The 

4 	State filed a response and motion to dismiss on December 30, 2010. The court filed its 

5 	Findings of Fact, Conclusions of Law and Order denying Defendant's Petition on March 1, 

6 	2011. Defendant filed a Notice of Appeal on March 14, 2011. The Nevada Supreme Court 

7 	affirmed the denial of Defendant's Petition on September 15, 2011. Lewis v. Nevada, 

8 	Docket No. 57980. Remittitur issued on October 12, 2011. 

9 	Defendant filed the instant Motion to Withdraw Guilty Plea on November 29, 2011. 

13 

14 
	"[A] motion to withdraw a plea of guilty. may be made only before sentence is 

15 
	imposed or imposition of sentence is suspended" unless it is necessary "to correct manifest 

16 
	injustice." NRS 176.165; Baal v. State, 106 Nev. 69, 72, 787 P.2d 391, 394 (1990). The 

17 
	determination of whether there was a "manifest injustice" depends on whether the plea was 

18 
	entered voluntarily and knowingly. Baal, 106 Nev. at 72, 787 P.2d at 394. In determining 

19 
	whether a guilty plea was freely, knowingly, and voluntarily entered, the Court reviews the 

20 
	totality of the circumstances surrounding the plea. Bryant v. State, 102 Nev. 268, 271, 721 

21 
	P.2d 364, 367 (1986) (superseded by statute). However, a guilty plea is presumptively valid. 

22 
	Wilson v. State, 99 Nev. 362, 373, 664 P.2d 328, 334 (1983). In addition, when a guilty plea 

23 
	is accepted by the trial court after proper canvassing as to whether the defendant freely, 

24 
	knowingly, and intelligently entered his plea, such plea will be deemed properly accepted. 

25 
	Baal, 106 Nev. at 72, 787 P.2d at 394. However, the failure to conduct a ritualistic oral 

26 
	canvass does not require that the plea be invalidated. State v. Freese, 116 Nev. 1097, 13 

27 
	P.3d 442 (2000). 

28 
	Because of the age of this case the transcript of the plea canvass is not available; 
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1 	therefore, the State will refer to the Guilty Plea Agreement. 

In the present case, Defendant argues that his plea was not knowing and voluntary. 

The crux of Defendant's argument is that he did not understand the plea because he 

comprehends at a second grade level and was on anti-psychotic medicine at the time he 

entered his plea. 

Defendant signed a Guilty Plea Agreement ("GPA") in which he acknowledged that 

his plea was knowing, voluntary, and intelligent: 

"I understand that the consequences of my plea of guilty by way of the Alford 
decision are that I will be imprisoned for a period of LIFE, with the possibility of 
parole; or twenty-five (25) years; with a mandatory minimum of ten (10) years being 
served before I am eligible for parole." (CPA at 2). 

"I understand that I am not eligible for probation for the offense to which I am 
pleading guilty." (GPA at 2). 

"I understand that if more than one sentence of imprisonment is imposed and I am 
eligible to serve the sentences concurrently, the sentencing judge has the discretion to 
order the sentences concurrently or consecutively." (GPA at 2). 

"I have not been promised or guaranteed any particular sentence by anyone. I know 
that my sentence is to be determined by the court within the limits prescribed by 
statute. I understand that if my attorney or the State or both recommend any specific 
punishment to the Court, the Court is not obligated to accept the recommendation." 
(GPA at 2). 

"By entering my plea of guilty.. .1 understand that I am waiving and forever giving up 
the following rights and privileges: 

6. The right to appeal the conviction, with the assistance of an attorney, 
either appointed or retained, unless the appeal is based upon reasonable 
constitutional jurisdictional or other grounds that challenge the legality of 
the proceedings and except as otherwise provided in subsection 3 of NRS 
174.035." (GPA at 4). 

"I have discussed the elements of all of the original charge(s) against me with my 
attorney and I understand the nature of the charge(s) against me." (GPA at 4) 
(Emphasis added). 

"I have discussed with my attorney any possible defense, defense strategies and 

4 	 rilesIceevia.C.orrinocument C.onvertel"..renrp',24•31761-2871561.DOC. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

274 



	

1 
	circumstances which might be in my favor." (GPA at 4). 

	

2 
	

"All the foregoing elements, consequences, rights and waiver of rights have been 

	

3 
	thoroughly explained to me by my attorney." (GPA at 4). 

	

4 
	

"I believe that pleading guilty by way of the Alford  decision and accepting this plea 

	

5 
	bargain is in my best interest, and that a trial would be contrary to my best interest." 

(GPA at 4). 

6 
"I am signing this voluntarily, after consultation with my attorney, and I am not acting 

	

7 	under duress or coercion or by virtue of any promises of leniency, except for those set 
forth in this agreement." (GPA at 4). 

8 

"I am not now under the influence of any intoxicating liquor, a controlled 9 
substance or other drug which would impair my ability to comprehend or 

	

10 	understand this agreement or the proceedings surrounding my entry of this 
plea." (GPA at 5) (Emphasis added). 11 

	

12 
	

"My attorney has answered all my questions regarding this guilty plea agreement and 
its consequences to my satisfaction and I am satisfied with the services provided by 13 
my attorney." (GPA at 5). 

14 

	

15 	The GPA is replete with evidence that Defendant understood the terms of his guilty 

	

16 	plea and had discussed with his attorney the consequences stemming therefrom. Moreover, 

	

17 	the GPA specifically states Defendant was not under the influence of any drug which would 

	

18 	impair his ability to understand the agreement or the circumstances surrounding it. 

	

19 	Consequently, Defendant's plea was irrefutably entered freely, knowingly, and voluntarily. 

	

20 	Looking at the totality of the circumstances, therefore, Defendant has not satisfied his burden 

	

21 	of proving that "manifest injustice" (as defined in NRS 176.165) exists to warrant the 

	

22 	withdrawal of his plea. Therefore, Defendant is not entitled to relief. 
II. THE STATE PLEADS EQUITABLE LACHES 

23 

	

24 	Defendant's motion is barred by the doctrine of equitable laches. Hart v.  State, 116 

	

25 	Nev. 558, 1 P.3d 969 (2000). The Nevada Supreme Court has held that in applying the 

	

26 	doctrine of ladies to an individual case, several factors should be considered, including, "(1) 

	

27 	whether there was an inexcusable delay in seeking relief; (2) whether an implied waiver has 

	

28 	arisen from the defendant's knowing acquiescence in existing conditions; and (3) whether 

5 	 rilesIceevia.C.orrinocument C.onvertel"..renrp',24•31761-287.1561.DOC. 
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1 	circumstances exist that prejudice the State." Hart,  116 Nev. at 563-64, 1 P.3d at 972. In 

	

2 	addition to finding that equitable laches must be considered to determine whether manifest 

	

3 	injustice exists, the Court also found that a delay of less than a year can be a significant 

	

4 	enough delay to bar relief in a post-conviction motion to withdraw a guilty plea. Id. 

	

5 	Defendant entered into his Guilty Plea Agreement over fifteen (15) years ago on June 

	

6 	12, 1996. Although Defendant proffers the explanation for his delay in filing this motion 

	

7 	that he now comprehends at a fifth grade level, such a delay is inexcusable, especially given 

	

8 	that the facts pertinent to Defendant's motion were available to him from the moment he 

	

9 	entered his plea. Additionally, if Defendant were allowed to withdraw his plea, the State 

	

10 	would suffer extreme prejudice because it would have to call long-lost witnesses whose once 

	

11 	vivid recollections have faded and re-gather evidence that may be lost or destroyed due to 

	

12 	the lengthy passage of time. Therefore, the doctrine of equitable laches must be applied in 

	

13 	the instant matter and Defendant's motion should be denied. 

	

14 
	

CONCLUSION  

	

15 
	

For the foregoing reasons, the State respectfully requests that this Court deny 

	

16 
	

Defendant's Motion to Withdraw Guilty Plea. 

17 

	

18 
	

DATED this 14th day of December, 2011. 

	

19 
	

Respectfully submitted, 

	

20 
	

DAVID ROGER 

	

21 
	 Clark County District Attorney 

Nevada Bar #002781 

22 

23 

BY /s/ James Sweetin 24 
JAMES SWEETIN 

	

25 
	

Chief Deputy District Attorney 
Nevada Bar #005144 

26 

27 

28 
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11 

12 

I hereby certify that service of the above and foregoing was made this 14th day of 

December, 2011 by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GARY LYNN LEWIS BAC #47615 
SOUTHERN DESERT CORRECTIONAL CENTER 
P.O. BOX 208 
INDIAN SPRINGS, NV 89070 

BY: /s/ J. Motl 

  

Secretary for the District Attorney's Office 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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23 
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27 
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1 ORDR 

MARY-ANNE MILLER 
2 	Clark County District Attorney 

Nevada Bar 4001419 
3 JAMES SWEETIN 

Chief Deputy District Attorney 
4 Nevada Bar #005144 

200 Lewis Avenue 
5 Las Vegas, NV 89155-2212 

(702) 671-2500 
6 	Attorney for Plaintiff 

7 

FM_ D 
JAN IZ I io PH 12 

•• 	• 

Ct Er 

8 	 DISTRICT COURT 
CLARK COUNTY, NEVADA 

9 

10 THE STATE OF NEVADA, 

11 	 Plaintiff, 

12 	-vs- 	
Case No. 	C129824 

13 GARY LYNN LEWIS, 	 Dept No. xn 
#1302110 

14 

15 	 Defendant. 

16 

17 
	

ORDER 

18 
DATE OF HEARING: December 22, 2011 

19 	 TIME OF HEARING: 8:30 A.M. 

20 	THIS MATTER having come on for hearing before the above entitled Court on the 

21 	22nd day of December, 2012, the Defendant not being present, represented in proper person, 

22 the Plaintiff being represented by MARY-ANNE MILLER, District Attorney, through 

23 JAMES SWEETIN, Chief Deputy District Attorney, and the Court having heard the 

24 	arguments of counsel and good cause appearing therefor, 

25 

26 	11/ 

JAM 2 202 

CLERK OF THE COURT 
	

P:MPDOCS \ORDRWORDW.506150624403.doc 

(- 95020824 
ORM 
Order 
1745000 

11 11 1111111111 11 1110111 1 
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IT IS HEREBY ORDERED that the Defendant's Motion to Withdraw the Alford Plea 

for the Entire Proceeding was in Direct Violation of the Constitution, shall be, and it is 

DENIED. 

Fr IS HEREBY ORDERED that the Defendant's Petition Requesting Genetic Marker 

Analysis of Evidence within Possession or Custody of the State of Nevada, shall be and it is 

no ruling. 

DA I ED this  //  day of January, 2012. 

Ar,  

1 

2 

3 

4 
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6 

7 

8 

9 
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11 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

MARY-ANNE MILLER 
DISTRICT ATIORNEY 
Nevada Bar.„#001419 

5AMES—SWEFTIN 
Chief Deputy District Attorney 
Nevada Bar 4005144 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

FILED 
JUL 0 9 2012 

Ccdittige.oinw 

(-95.824 
COSCC 
Criminal Order to Statistically Close Case 
18i17610 

COSCC 1 

2 

3 

4 

511 
6 

DATED this 	day of July, 2012. 

7 THE STATE OF NEVADA VS GARY L CASE NO.: 95C129824 1101111111111111111 	11 
8 LEWIS  DEPARTMENT 12 

9 

10 
	 CRIMINAL ORDER TO STATISTICALLY CLOSE CASE 

Upon review of this matter and good cause appearing, 

IT IS HEREBY ORDERED that the Clerk of the Court is hereby directed to 

• 13 
statistically close this case for the following reason: 

DISPOSITIONS:  
Li 	Nolle Prosequi (before trial) 14 

El 	Dismissed (after diversion) 15 	

• 	

Dismissed (before trial) 
E Guilty Plea with Sentence (before trial) 16 
E Transferred (before/during trial) 

17 	 E 	Bench (Non-Jury) Trial 
D 	Dismissed (during trial) 
111 	Acquittal 

19 	 .Guilty Plea with Sentence (during trial) 
• Conviction 

EI 	Jury Trial 
E Dismissed (during trial) 21 

E Acquittal 
El 	Guilty Plea with Sentence (during trial) 
D 	Conviction 23 

24 
	

E 	Other Manner of Disposition 

MICHELLE LEAVITI' 
DISTRICT JUDGE 

DEPARTMENT TWELVE 
LAS VEGAS, NEVADA B9155 

11 

12 

22 

20 
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14 

1 '3 

16 

17 

18 

19 

20 

• 21 

22 

3 

F 	E 	St FILED 

flAR H 3 07 Rill tattR -14 PM 3: 2 5 

-\ALAN GLOVER 
„\ 

— EFei';. •i' -`;1' r..01./RT 	DEPI.ITY 

6 In The First Judicial District Court of the State of Nevada 
In and for Carson City 

8 

9 
GARY F. LEWIS, 	 Case No,: 14 EW 00007 1B 

10 	

Plaintiff, 
	 Dept. No.: I 

11 

vs. 	 ORDER TRANSFERRING ACTION 
STATE OF NEVADA, 

13 

AU 

Defendant. 

The Clerk of thc First Judicial District Court of the State of Nevada, io and for Carson 

City having received on the 25` h  day of February, 2014, the following listed documents and 

having "Received" stamped same: PETITION FOR WRIT OF HABEAS CORPUS, 

Under NRS 34,738(1), 

A petition that challenges the validity of a conviction or sentence must be filed with thd 
clerk of the district court for the county in which the conviction occurred. Any other 
petition must be filed with the clerk of the district court for the county in which the 
petitioner is incarcerated, 

Petitioner challenges conviction. 

I IT IS HEREBY ORDFRED that the action be iransferred to the Clerk of the Eighth 

J icia! District Court of the State of Nevada, in and for the County of Clark, fbr all further 

65C129824 
ORDR 

' Order 
. 36631181 

 

11 11 11111111 1E11 111111 
')? 

Order Transferring Action - I 
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DATED this  2‘j  day of 

DIS'ciaraT JUDGE 

2 

Ij 

8 

9 

10 

11 

1 2 

13 

14 

15 

16 

18 

19 

20 

2 

22 

23 

24 

25 

Order Transferring Action - 2 



CERTIFICATE OF SERVICE 

I hereby certify that I am employed by the Office of the Carson City Distrie 

3 
Court Clerk, Carson City, Nevada, and that on the 	day of 	 , 2013, I serveu 

4 
thc foregoing ORDER TRANSFERRING ACTION by depositing fbr mailing a true copy therco: 

to: [Petitioner's name & address .] and to Catherine Cortez-Masto, Attorney General, 100 Norti 
5 

Carson Street, Carson City, NV 89701. 
6 

8 

9 

1.0 

11 
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(16C129324 
PWHC 
PotItIon lor Will of Haboas Corpus 
0563883 
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sicle=cr 
	

ent. 

INSTRUCTIONS: 

d-y1 
v•V` 

	 Case No. 
	 F1 

Dept. No. 	
lIAR II 	3 ct7 11'14 

; 

Er.K UI THE COURT 

IN THE Vt9S1  JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR c_X e-eN C7CV  
—o0o 

CAIN L kcWn 
	

a/c249?0 
Petitioner, 	 PETITION FOR WRIT 

OF HABEAS CORPUS 
VS. 
	

(POST CONVICTION) 

iu
no

o  3
H.

I.  J
O

 )1
13

13
 

(l) This petition must be legibly handwritten or typewritten, signed by the petitioner and verified. 

(2) Additional pages are not permitted except where noted or with respect to the facts which you rely upon to support your grounds for relief. No citation of authorities need be furnished. If briefs or arguments are submitted, they should be submitted in the form of a separate memorandum. 

(3) If you want an attorney appointed, you must complete the Affidavit 4in Support.of Request to Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the certificate as to the amount of money and securities on deposit to your credit in any account in the institution. 

(4) You must name as respondent the person by whom you are confined or restrained. If you are in a specific institution of the department of prisons, name the warden or head of the 
institution. If you are not in a specific institution of the department but within its custody, name the director of the 

	

3: NI 	department of prisons. ni  
7V C) 

	

ni 	(5) -You must include all grounds or claims for relief which cm z 
you may have regarding your conViction or sentence. Failure to c, 0  raise all grounds in this petition may preclude you from filing future petitions, challenging your conviction and sentence. 
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(6) You must allege specific facts supporting the claims in 
the petition you file seeking relief from any conviction or 
sentence. Failure to allege specific facts rather than just 
conclusions nay cause your petition to be dismissed. If your 
petition contains a claim of ineffective assistance of courn;e1, 
that claim will operate to waive the attorney-client privilege 
for the proceeding in which you claim your counsel was 
ineffective. 

(7) When the petition is fully completed, the original and 
one copy must be filed with the clerk of the state district court 
for the county in which you were convicted. One copy must be 
mailed to the respondent, one copy to the attorney general's 
office, and one copy to the district attorney of the county in 
which you were convicted or to the original prosecutor it you are 
challenging your original conviction or sentence. Copies must 
conform in all particulars to the original submitted for filing. 

PETITION  

1. Name of institution and county in which you are 

presently imprisoned or where and how you are presently 

restrained of your liberty - CNTtre, 

2. Name and location of court which entered the judgment 

of conviction under attack:  CSGMAXIOCCTWOOPT5 con-r  

3. Date of judgment of conviction:  -1L - Wr-eitto  
4. Case number 

5. (a) Length of sentence: 	  

(b) If sentence is death, state any date upon which 

execution is scheduled: 
	qf 

6. Are you presently serving a sentence for a conviction 

other than the conviction under attack in this motion? 

Yes  	No X  

If "yes" list crime, case number and sentence being served at 

2 
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this time: 

7. 	Nature of offense involved in conviction being 

challenged: 

8. 	What was your plea? (check 'one) 

(a) Not Guilty 

(b) Guilty 	 

(c) Guilty but mentally ill 

(d) Nolo Contendere )‹  

9. 	If you entered a plea of guilty or guilty but mentally 

ill to one count of an indictment or information, and a plea of 

not guilty to another count of an indictment or information, or 

if a plea of guilty or guilty but mentally ill was negotiated, 

give details: 
	 LILL 

10. If you were found guilty after a plea of not guilty, 

was the finding made by: (check one) 

(a) Jury 	 (b) Judge without a jury 

11. Did you testify at the trial? 	Yes 	No X  
12. Did you appeal from the judgment of conviction? 

Yes 	No ic  
13. If you did appeal, answer the following: 

(a) Name of court: Ni/A 

 

 

(b) Case number or citation: 

(c) Result: 
	 Wit\  

(d) Date of result: 
	 N /Pc 

3 



(Attach copy of order or decision, if available.) 

14. If you did not appeal, explain briefly why you did not: 

1\-ica7rNgl arveryr with .USE`k.__M P1r&4„  
k\I-T27114C-, CE -1142--  RFCTO RUA Tk IS 'Nb PIRA  1)1:73 

111E 
 

15. Other Other than a direct appeal from the judgment of 

conviction and sentence, have you previously filed any petitions, 

applications or motions with respect to this judgment in any 

court, state or federal? 	Yes 	No y  
16. If your answer to No. 15 was "yes", give the following 

information: 

(a) 	(1) Name of court: 

(2) Nature of proceedings: ‘' 

 

MLEM12_8, # fa' 

 

_a-meno wiaevi\4\vabasEi Bf 	Tz.: R.)33Q-TiCN  
cv IIISICOlff ReSiaG.:CF1\t\PM- 	-1(o  

(3) Grounds raised:  Ntm\TEyons6v5 ---KsfE-0  

(4) Did you receive an evidentiary hearing on your 

petition, application or motion? 	Yes 	No Y. 
(5) Result :  YarriA VaiTrapT)i U2C2. OSNOC: 
(6) Date of result :  12:-  217 Ok  
(7) If known, citations of any written opinion or date 

of orders entered pursuant to such result:  (SIM IMM,IlJit)  	 

(b) AS to any second petition, application or motion, give 

the same information: 

(1) Name of court: 
	

N lf  

(2) Nature of proceedings: N IA 
4 

_Z-i4111)01aiNL1iISIT2Ta (lanT 
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(3) Grounds raised: 

(4) Did you receive an evidentiary hearing on your 

petition, application or motion? . Yes 
	

No 

(5) Result: 

(6) Date of result: 

(7) If known, citations of any written opinion 	date 

of orders entered pursuant to such result: 

(c) As to any third or subsequent additional applications 

or motions, give the same information as above, list them on a 

separate sheet and attach. 

(d) Did you appeal to the highest state or federal court 

having jurisdiction, the result or action taken on any petition, 

application or motion? 

(1) First petition, application or motion? 

Yes 

 

No 

 

 

  
 

Citation or date of decision: N IA 
(2) Second petition, application or motion? 

Yes 	No 

Citation or date of decision: 	INA ) A  
(3) Third or subsequent petitions, applications or 

motions? Yes No 

Citation or date of decision: 

(e) If you did not appeal from the adverse action on any 

petition, application or motion, explain briefly why you did not. 

(You must relate specific facts in response to this question. 

Your response may be included on paper which is 8 1/2 by 11 

inches attached to the petition. Your response may not exceed 

5 
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five handwritten or typewritten pages in length. ) 	PROTWAD 
WEL Oc,-1\1 Zcia.)il-liciimmtriduactLiatay_LiwainaLaDiz3  

64b1IN 	Cf /IS  OW\ 	 ()Ri-114-) 
eaTi cup 70 WM CM- . 

17. Has any ground being raised in this petition been 

previously presented to this or any other court by way of 

petition for habeas corpus, motion, application or any othe:7 

post-conviction proceeding? If so, identify: 

(a) Which of the grounds is the same:  NOWL  

(b) The proceedings in which these grounds were raised: 

(c) Briefly explain why you are again raising these 

grounds. (You must relate specific facts in response to this 

question. Your response may be included on paper which is 8 1/2 

by 11 inches attached to the petition. Your response may not 

exceed five handwritten or typewritten pages in length.) . 

18. If any of the grounds listed in Nos. 23(a), (b), :c) 

and (d), or listed on any additional pages you have attached, 

were not previously presented in any other court, state or 

federal, list briefly what grounds were not so presented, and 

give your reasons for not presenting them. (You must relate 

specific facts in response to this question. Your response may 

be included on paper which is 8 1/2 by Il inches attached to the 

petition. Your response may not exceed five handwritten or 

typewritten pages in length.) 	  

6 



19. Are you filing this petition more than 1 year following 

the filing of the judgment of conviction or the filing of a 

decision on direct appeal? If so, state briefly the reasons for 

the delay. (You must relate specific facts in response to this 

question. Your response may be included on paper which is 13 1/2 

by 11 inches attached to the petition. Your response may not 

exceed five handwritten or typewritten pa.77 	_

▪  

1._771111 

	

_ 	. 	_ 

	

a 	. 	_I 1 	11 -1- 	&Lq.  
,WASIvilaffilatlIVA

- 

INIktia I 	 rt. st 
- 1_33 ! 	 . f WALLIN  	 'IlarataMOISI7AII.111M? 

-CCI 2.0\ (1111 Cl-CQ 

20. Do you have any petition or appeal now pending in any 

court, either state or federal, as to the judgment under attack? 

Yes  	No )(  

If yes, state what court and the case number: 

21. Give the name of each attorney who represented you in 

the proceeding resulting in your conviction and on direct appeal: 

22. Do you have any future sentences to serve after you 

complete the sentence imposed by the judgment under attack? 

Yes  

If yes, specify where and when it is to be served, if you know: 

23. State concisely every ground on which you claim that 

you are being held unlawfully. Summarize briefly the facts 

supporting each ground. If necessary you may attach pages 

stating additional grounds and facts supporting same. 

) "'MG_ MATZRNEL 

7 



Supporting Facts:  
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belief, and as to such matters he believes them to be true. 

VERIFICATION 

Under Penalty of perjury, the undersigned declares that he Is the petitioner 

named in the foregoing petition and knows the contents thereof; that the pleading 

is true of his own knowledge, except as to those matters stated on information and 

CERTIFICATE OF SERVICE BY MAIL  

I do certify that I mailed a true and correct copy of the foregoing 

PETITION FOR WRIT OF HABEAS CORPUS to the below addresses on this 	day of 

20 \f , by placing same into the hands of prison law library 

staff for posting in the U.S. Mail, pursuant to N.R.C.P. 5: 

IAECI2N6/ Cq.■rd21L___  
)a) t\L (PAN2N .  
(7 [N 1E-WA • 

"-edir •- 

, Nevada 8917)/  

dioner In Pro Se 

— — 
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8 

9 

WHEREFORE, petitioner prays that the court grant petitions 

2 relief to which he may be entitled in this proceeding. 

3 
EXECUTtD at 	 t\IG ), , Nevada on the 2-b 
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Day of f80nOV 	 , 2019. . 
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(Signatu 

tP) / 	(141C- 
(Print Name) 

PR) 
(Attorney for) 

i I 
, 	.f.,..if•Chn 

:ocu 	: 
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AFFIRMATION 
Pursuant to NRS 239B.030 

5 

	 The undersigned does hereby affirm that the preceding document. VU127r(eF 
6 

(Title of Document) 

filed in case number -  C-t5 Ci a9  
[1:71 Document does not contain the social security number of any person 

-OR- 

EI Document contains the social security number of a person as required by: 

CI A specific state or federal law, to wit: 

(State specific state or federal law) 

-or- 

0 For the administration of a public program 

El For art application for a federal or state grant 

-Or. 
El Confidential Family Court Information Sheet 

(NRS 125.130, NRS 125.230 and NRS 1258.055) 

10 
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Electronically Filed 
03/31/2014 03:09:49 PM 

1 ORDR 

3 
	 DISTRICT COURT 

	
CLERK OF THE COURT 

CLARK COUNTY, NEVADA 

GARY L. LEWIS, 	 ) Case No.: C129824 
) 
) 
) 
) 
) 

THE STATE OF NEVADA, 	 ) 
) 
) Respondent, 	 ) 

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER 

FINDINGS OF FACT 

I. On August 15, 1995, the State of Nevada ("State") charged Gary L. Lewis 
("Defendant") by way of Information with SEXUAL ASSAULT WITH A MINOR UNDER 
SIXTEEN YEARS OF AGE (Felony — NRS 200.364, 200.366). 

2. On June 12, 1996, the State filed an Amended Information charging the 
Defendant with SEXUAL ASSAULT (Felony — NRS 200.364, 200.366) and the Defendant, 
pursuant to North Carolina v. Afford, pled guilty to the charge in the Amended Information. 

3. On August 2, 1996, the District Court adjudged the Defendant guilty and 
sentenced the Defendant to the Nevada Department of Prisons for a term of LIFE wrrH THE 
POSSIBILITY OF PAROLE, to be served CONCURRENTLY with C122079. Defendant 
received ZERO days credit for time served. 

4. On August 14, 1996, the District Court entered the Judgment of Conviction. 

5. On February 19, 2009, the Defendant filed a "First Amendment Petition Writ 
of Habeas Corpus [sic]." 

6. On February 26, 2009, the District Court denied the Defendant's Petition for 
Writ of habeas Corpus. 

7. On March 23, 2009, the Defendant filed a "First Amendment Petition Writ of 
Habeas Corpus [sic]." 

8. On May 1, 2009, the District Court ordered that the "First Amended Petition" 
that was filed on March 23, 2009 was an improper amendment or supplement as the original 
petition was orally denied by the District Court. 
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9. On May 11, 2009, the Defendant filed a Notice of Appeal. 

10. On June 2, 2009, the District Court entered the Notice of Entry of Order 
Denying Defendant's Petition for Writ of Habeas Corpus. 

11, On October 28, 2009, The Supreme Court Of The State Of Nevada affirmed 
the judgment of the District Court. Rernittitur issued November 24, 2009. 

12, On September 23, 2010, the Defendant filed a Petition for Writ of Habeas 
Corpus (Post-Conviction). The State filed its response on December 30, 2010. 

13. On January 27, 2011, the District Court denied the Defendant's Petition for 
Writ of Habeas Corpus (Post-Conviction). The Notice of Entry of Findings of Fact, 
Conclusions Of Law, and Order was filed on March 17, 2011. 

14. On March 14, 2011, the Defendant filed a Notice of Appeal. 

15, 	On September 15, 2011, The Supreme Court Of The State Of Nevada affirmed 
the judgment of the District Court. Remittitur issued October 12, 2011. 

16. On November 29, 2011, the Defendant filed a "Motion to Withdraw the Alford 
Plea for [sic] the Entire Proceeding was in Direct Violation of the Constitution." The State 
filed its opposition on December 14, 2011. 

17. On December 22, 2011, the District Court denied the Defendant's "Motion to 
Withdraw the Alford Plea for [sic] the Entire Proceeding was in Direct Violation of the 
Constitution." 

18. On March 1 I , 2014, the Defendant filed a Petition for Writ of habeas Corpus 
(Post-Conviction). 

CONCLUSIONS OF LAW 

1. NRS 34.726(1), governing "Limitations on time to file...," requires that a 
petition for a writ of habeas corpus "must be filed within 1 year after entry of the judgment of 
conviction or, if an appeal has been taken from the judgment, within 1 year after the Supreme 
Court issues its remittitur." Late-filing of a petition may be excused from procedural default if 
the Petitioner can establish good cause for delay in bringing the claim. Id Good cause for 
late-filing consists of a showing that: (1) "delay is not the fault of the petitioner"; and (2) 
"dismissal of the petition as untimely will unduly prejudice the petitioner." Id. at (1)(a)-(b). 

2. To avoid dismissal the defendant must plead and prove specific facts that 
demonstrate good cause for his failure to present claims before and actual prejudice. See State 
v. District' Court, 121 Nev. 225, 232, 112 P.3d 1070, 1074 (2005). 

3. In order to demonstrate good cause, a petitioner must show that an impediment 
external to the defense prevented him or her from complying with the state procedural default 
rules. Hathaway v. State, 119 Nev. 248, 252, 71 P,3d 503, 506 (2003). 
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4. The court may excuse the failure to show good cause where the prejudice from 
a failure to consider the claim amounts to a fundamental miscarriage of justice. Pellegrini v. 

State_ 117 Nev. 860, 887,34 P.3d 519, 537 (2001). 

5. NRS 34326 applies to successive petitions. Pellegrini v. State, 117 Nev. 860, 
870.34 P.3d 519, 526 (2001). 

6. NRS 34.810(2), governing "Additional reasons for dismissal of petition," 

requires that "[a] second or successive petition must be dismissed if the judge or justice 
determines that it fails to allege new or different grounds for relief and that the prior 
determination was on the merits or, if new and different grounds are alleged, the judge or 
justice finds that the failure of the petitioner to assert those grounds in a prior petition 
constituted an abuse of the writ" 

7. The petitioner has the burden of pleading and proving specific facts that 
demonstrate both good cause for failing to present a claim or for presenting a claim again and 

actual prejudice. NRS 34.810(3). See also State v. Haberstroh, 119 Nev. 173, 181, 69 P.3d 
676,681 (2003). 

8, 	A court must dismiss a habeas petition if it presents claims that either were or 

could have been presented in an earlier proceeding, unless the court finds both cause for 
failing to present the claims earlier or for raising them again and actual prejudice to the 
petitioner. Evans v. State, 117 Nev. 609, 621-622, 28 P.3d 498, 507 (2001). 

9. Unlike initial petitions which certainly require a careful review of the record, 
successive petitions may be dismissed based solely on the face of the petition. Ford v. 

Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). 

10. Application of the statutory procedural default rules to post-conviction habeas 
petitions is mandatory. State v. District Court (Riker), 121 Ncv. 225, 231, 112 P.3d 1070, 
1074 (2005). 

11. Meritless, successive and untimely petitions clog the court system and 
undermine the finality of convictions. Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 
(1994). 

12. NRS 34.7450), governing "Summary dismissal of successive petitions," 
requires that "if the petition is a second or successive petition challenging the validity of a 
judgment of conviction or sentence and if it plainly appears from the face of the petition or an 
amended petition and documents and exhibits that are annexed to it, or from records of the 
court that the petitioner is not entitled to relief based on any of the grounds set forth in 
subsection 2 of NRS 34L810, the judge or justice shall enter an order for its summary 
dismissal and cause the petitioner to be notified of the entry of the order." 

13. The Defendant failed to file the petition within one year after the District Court 
entered the judgment of conviction on August 14, 1996. 
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14. The Defendant failed to establish good cause for the delay in filing the petition 
and prejudice to the Defendant. 

15. The petition is successive as the District Court previously denied the 
Defendant's post-conviction petitions that were filed on February 19, 2009, and September 
23, 2010. 

16. The petition neither sets forth good cause for the Defendant's failure to present 
these claims in the prior petitions nor actual prejudice to the Defendant. 

ORDER 

THERFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas Corpus 
(Post-Conviction) shall be, and it is, hereby DENIED. 

Dated thir,27  day of March, 2014. 
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CERTIFICATE OF MAILING 
2 

I hereby certify that on theZiday of March, 2014, I placed a copy of the Findings 

of Fact, Conclusions of Law, and Order in the U.S. Mail, postage prepaid to: 

Gary L. Lewis #47615 
Northern Nevada Correctional Center 
P.O. Box 7000 
Carson City, NV 89702 

Catherine Cortez Masto 
Nevada Attorney General 
555 E. Washington, Suite 3900 
Las Vegas, NV 89101-1068 

C129824 

Gary L. Lewis 

vs. 

The State of Nevada 

Steven B. Wolfson 
Clark County District Attorney 
200 Lewis Avenue 
Las Vegas, Nevada 89155 

Pamela Rocha 
Judicial Executive Assistant 
Department XII 
Eighth Judicial District Court 
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NEO 
CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

GARY L. LEWIS, 

Petitioner, 	 Case No: 95C129824 
Dept -No: XII 

vs. 

IHE SIA IL OP NEVADA, 	
NOTICE OF ENTRY OF FINDINGS OF 
FACT, CONCLUSIONS OF LAW, AND 

Respondent, 	 OR DER 

PLEASE TAKE NOTICE that on March 31, 2014, the court entered a decision or order in this matter, a 

true and correct copy of wh ich is attached to this notice. 

You may appeal to the Supreme Court loin the decision of order of this court. If you wish to appeal, you 

must tile a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is 

mailed to you. This notice was mailed on April 7, 2014. 
STEVEN D. GRIERSON, CLERK OF THE COURT 

Teodora Jones, Deputy Clerk 

CERTIFICATE OF MAILING 

I hereby certify that on this 7 day of April 2014,  placer] a copy ofthis Notice of F.ntry in: 

The bin(s) located in the Regional Justice Center of: 
Clark County District Attorney's Office 
Attorney General's Office Appellate Division- 

El The United States mail addressed as follows: 
Gary L. Lewis 1117615 
P.O. Box 7000 
Carson City, NV 89702 

Teodoro. Jones, Deputy Clerk 
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CLERK OF THE COURT 

CLARK COUNTY, NEVADA 

GARY L. LEWIS, 	 ) Case No.: C129824 

Petitioner, 	 )) DEPT. No.: XII 
VS. 	 ) 

) 
THE STATE OF NEVADA, 	 ) 

) 
) Respondent. 	 ) 

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER 

FINDINGS OF FACT 

I. 	On August 15, 1995, the State of Nevada ("State") charged Gary L. Lewis 
("Defendant") by way of Information with SEXUAL ASSAULT WITH A MINOR UNDER 
SIXTEEN YEARS OF AGE (Felony — NRS 200,364, 200.366). 

2. On June 12, 1996, the State filed an Amended Information charging the 
Defendant with SEXUAL ASSAULT (Felony — NRS 200.364, 200.366) and the Defendant, 
pursuant to North Carolina v. Ailbrd, pled guilty to the charge in the Amended Information. 

3. On August 2, 1996, the District Court adjudged the Defendant guilty and 
sentenced the Defendant to the Nevada Department of Prisons for a term of LIFE WITH THE 
POSSIBILITY OF PAROLE, to be served CONCURRENTLY with C122079. Defendant 
received ZERO days credit for time served. 

4. On August 14, 1996, the District Court entered the Judgment of Conviction. 

5, 	On February 19, 2009, the Defendant filed a "First Amendment Petition Writ 
of Habeas Corpus [sic]." 

6. On February 26, 2009, the District Court denied the Defendant's Petition for 
Writ of Habeas Corpus. 

7. On March 23, 2009, the Defendant filed a "First Amendment Petition Writ of 
Habeas Corpus [sk]' 

8. On May 1, 2009, the District Court ordered that the "First Amended Petition" 
that was filed on March 23, 2009 was an improper amendment or supplement as the original 
petition was orally denied by the District Court. 
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9. On May 11, 2009, the Defendant filed a Notice of Appeal. 

10. On June 2, 2009, the District Court entered the Notice of Entry of Order 
Denying Defendant's Petition for Writ of Habeas Corpus. 

11. On October 28, 2009, The Supreme Court Of The State Of Nevada affirmed 
the judgment of the District Court. Remittitur issued November 24, 2009. 

12 	On September 23, 2010, the Defendant filed a Petition for Writ of Habeas 
Corpus (Post-Conviction). The State filed its response on December 30, 2010. 

13. 	On January 27, 2011, the District Court denied the Defendant's Petition for 
Writ of Habeas Corpus (Post-Conviction). The Notice of Entry of Findings of Fact, 
Conclusions Of Law, and Order was filed on March 17, 2011, 

14, 	On March 14, 2011, the Defendant filed a Notice of Appeal. 

15. On September 15, 2011, The Supreme Court Of The State Of Nevada affirmed 
the judgment of the District Court. Remittitur issued October 12, 2011. 

16. On November 29, 2011, the Defendant filed a "Motion to Withdraw the Afford 

Plea for [sic] the Entire Proceeding was in Direct Violation of the Constitution." The State 
filed its opposition on December 14, 2011. 

17. On December 22, 2011, the District Court denied the Defendant's "Motion to 
Withdraw the Alford Plea for [sic] the Entire Proceeding was in Direct Violation of the 
Constitution." 

18. On March 11, 2014, the Defendant filed a Petition for Writ of Habeas Corpus 
(Post-Conviction). 

CONCLUSIONS OF LAW 

1. NRS 34.726(1), governing "Limitations on time to file...," requires that a 
petition for a writ of habeas corpus "must be filed within 1 year after entry of the judgment of 
conviction or, if an appeal has been taken from the judgment, within 1 year after the Supreme 
Court issues its remittitur." Late-filing of a petition may be excused from procedural default if 
the Petitioner can establish good cause for delay in bringing the claim. Id Good cause for 
late-filing consists of a showing that: (1) "delay is not the fault of the petitioner"; and (2) 
"dismissal of the petition as untimely will unduly prejudice the petitioner." Id. at (1)(a)-03). 

2. To avoid dismissal the defendant must plead and prove specific facts that 
demonstrate good cause for his failure to present claims before and actual prejudice. See Siaie 
v. District Court, 121 Nev. 225, 232, 112 P.3d 1070, 1074 (2005). 

3. In order to demonstrate good cause, a petitioner must show that an impediment 
external to the defense prevented him or her from complying with the state procedural default 
rules. Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003). 
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4. The court may excuse the failure to show good cause where the prejudice from 
a failure to consider the claim amounts to a fundamental miscarriage of justice. Pellegrini v. 
State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001). 

5. NRS 34.726 applies to successive petitions. Pellegrini v. State, 117 Nev. 860, 
870, 34 P.3d 519, 526 (2001). 

6. NRS 34.810(2), governing "Additional reasons for dismissal of petition," 
requires that "[a] second or successive petition must be dismissed if the judge or justice 
determines that it fails to allege new or different grounds for relief and that the prior 
determination was on the merits or, if new and different grounds are alleged, the judge or 
justice finds that the failure of the petitioner to assert those grounds in a prior petition 
constituted an abuse of the writ." 

7. The petitioner has the burden of pleading and proving specific facts that 
demonstrate both good cause for failing to present a claim or for presenting a claim again and 

actual prejudice. NRS 34.810(3). See also State v. Haberstroh, 119 Nev. 173, 181, 69 P.3d 

676, 681 (2003). 

8. A court must dismiss a habeas petition if it presents claims that either were or 
could have been presented in an earlier proceeding, unless the court finds both cause for 
failing to present the claims earlier or for raising them again and actual prejudice to the 
petitioner. Evans v. State, 117 Nev. 609, 621-622, 28 P.3d 498, 507 (2001). 

9. Unlike initial petitions which certainly require a careful review of the record, 
successive petitions may be dismissed based solely on the face of the petition. Ford v. 

Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). 

10. Application of the statutory procedural default rules to post-conviction habeas 
petitions is mandatory. State v. District Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 

1074 (2005), 

11. Meritless, successive and untimely petitions clog the court system and 
undermine the finality of convictions. Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 
(1994). 

12. NRS 34.745(4), governing "Summary dismissal of successive petitions," 
requires that "if the petition is a second or successive petition challenging the validity of a 
judgment of conviction or sentence and if it plainly appears from the face of the petition or an 
amended petition and documents and exhibits that are annexed to it, or from records of the 
court that the petitioner is not entitled to relief based on any of the grounds set forth in 
subsection 2 of NRS 34.810, the judge or justice shall enter an order for its summary 
dismissal arid cause the petitioner to be notified of the entry of the order." 

13. The Defendant failed to file the petition within one year after the District Court 
entered the judgment of conviction on August 14, 1996. 
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14. The Defendant failed to establish good cause for the delay in filing the petition 
and prejudice to the Defendant. 

15. The petition is successive as the District Court previously denied the 
Defendant's post-conviction petitions that were filed on February 19, 2009, and September 
23, 2010. 

16. The petition neither sets forth good cause for the Defendant's failure to present 
these claims in the prior petitions nor actual prejudice to the Defendant. 

ORDER 

THERFORE, IT IS IIEREBY ORDERED that the Petition for Writ of Habeas Corpus 
(Post-Conviction) shall be, and it is, hereby DENIED. 

Dated thir}17  day of March, 2014. 
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CERTIFICATE OF MAILING 

I hereby certify that on thea I Siday of March, 2014, I placed a copy of the Findings 

of Fact, Conclusions of Law, and Order in the U,S. Mail, postage prepaid to: 

Gary L. Lewis #47615 
	

Steven B. Wolfson 
Northern Nevada Correctional Center 

	
Clark County District Attorney 

P.O. Box 7000 
	

200 Lewis Avenue 
Carson City, NV 89702 
	

Las Vegas, Nevada 89155 

Catherine Cortez Masto 
Nevada Attorney General 
555 E. Washington, Suite 3900 
Las Vegas, NV 89101-1068 

Pamela Rocha 
Judicial Executive Assistant 
Department XII 
Eighth Judicial District Court 
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CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

STATE OF NEVADA, 

Plaintiff(s), 

vs. 

GARY L. LEWIS, 

Defendant(s), 

Case No: 95C129824 
Dept No: XII 

CASE APPEAL STATEMENT 

1. Appellant(s): Gary L. Lewis 

2. Judge: Michelle Leavitt 

3, Appellant(s): Gary L. Lewis 

Counsel: 

Gary L. Lewis #47615 
P.O. Box 7000 
Carson City, NV 89702 

4. Respondent: The State of Nevada 

Counsel: 

Steven B. Wolfson, District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89101 
(702) 671-2700 

Respondent's Attorney Licensed in Nevada: Yes 

Appellant Represented by Appointed Counsel In District Court: Yes 
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7. Appellant Represented by Appointed Counsel On Appeal: N/A 

8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A 

9. Date Commenced in District Court: August 3, 1995 

10. Brief Description of the Nature of the Action: Criminal 

Type of Judgment or Order Being Appealed: Writ of Habeas Corpus 

11. Previous Appeal: Yes 

Supreme Court Docket Number(s): 53779, 57980 

12. Child Custody or Visitation. N/A 

Dated This 25 day of April 2014. 

Steven D. Grierson, Clerk of the Court 

Heather Ungermann, Deputy Clerk 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89 I 55-1601 
(702) 671-0512 
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95C129824 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 
	

January 27, 2011 

95C129824 
	

The State of Nevada vs Gary L Lewis 

January 27, 2011 	8:30 AM 

HEARD BY: Leavitt, Michelle 

COURT CLERK: April Watkins 

RECORDER: Kerry Esparza 

REPORTER: 

PARTIES 
PRESENT: 	Ponticello, Frank M. 

State of Nevada 

All Pending Motions 

COURTROOM: RIC Courtroom 14D 

Attorney 
Plaintiff 

JOURNAL ENTRIES 

- DEFT'S PETITION FOR WRIT OF HABEAS CORPUS...DEFTS PRO PER MOTION TO APPOINT 
COUNSEL...DEFT'S PRO PER MOTION FOR EVIDENTIARY HEARING 

Court FINDS petition is successive, time barred, no good cause and ORDERED, petition and motions 
DENIED. State to prepare the order. 

NDC 

CLERK'S NOTE: The above minute order has been distributed to: Gary Lewis, BAC#47615, S.D.C.C., 
P.O. Box 208, Indian Springs, NV 89070. aw 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES December 22, 2011 

   

95C129824 
	

The State of Nevada vs Gary L Lewis 

December 22, 2011 8:30 AM 

HEARD BY: Smith, Douglas E. 

COURT CLERK: Susan Jovanovich 

RECORDER: Kerry Esparza 

REPORTER: 

PARTIES 
PRESENT: 	Ponticello, Frank M. 

State of Nevada 

All Pending Motions 

COURTROOM: RJC Courtroom 14D 

Attorney 
Plaintiff 

JOURNAL ENTRIES 

- Deft. not present; incarcerated in the Nevada Department of Corrections (NDC). 

DEFENDANT'S PRO PER MOTION TO WITHDRAW THE ALFORD PLEA FOR THE ENTIRE 
PROCEEDING WAS IN DIRECT VIOLATION OF THE CONSTITUTION 

COURT ORDERED, Motion DENIED. 

DEFENDANT'S PRO PER POST CONVICTION PETITION REQUESTING A GENETIC MARKER 
ANALYSIS OF EVIDENCE WITHIN THE POSSESSION OR CUSTODY OF THE STATE OF 
NEVADA (NRS 176.0918) 

Court stated it is not sure if there is evidence for testing. Mr. Ponticello advised State filed a written 
opposition, further noting he will not argue this as Deft. is not present in Court. Thereafter, State 
submitted on the pleadings. Court reviewed the Motion, noting it is inclined to allow to have testing, 
due to Deft entering a plea pursuant to Alford. Court further noted Deft. needs to provide three 
points on the equitable latches arguments, including whether or not there was excusable delay, 
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95C129824 

implied review, and if circumstances exist whether or not prejudiced by the State. COURT 
ORDERED, no ruling will be done at this time on this motion; Greg Denue, Esq. is hereby 
APPOINTED to review the motion to determine whether or not it would be advantageous to do 
analysis of the DNA evidence. 

NDC 

CLERK'S NOTE: A copy of the above minute order has been delivered by regular mail to: Gary Lewis 
#47615, S.D.C.C., P.O. BOX 208, Indian Springs, NV 89070. /// sj 
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Certification of Copy and 
Transmittal of Record 

State of Nevada 
SS: 

County of Clark 

Pursuant to the Supreme Court order dated June 4, 2014, I, Steven D. Grierson, the Clerk of the Court of 
the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing is a 
true, full and correct copy of the complete trial court record for the above referenced case. The record 
comprises two volumes with pages numbered 1 through 333. 

STATE OF NEVADA, 	 Case No: C129824 

Plaintiff(s), 
	 Dept No: XII 

vs. 
GARY L. LEWIS, 

Defendant(s), 

now on file and of record in this office. 

IN WITNESS THEREOF, I have hereunto 
Set my hand and Affixed the seal of the 
Court at my office, Las Vegas, Nevada 
This 25 day of June 2014. 	t 
Steven D. Grierson, Clerk of the Court 

dci_<,cz- 
Teodora Jones, Deputy Clerk 

"I I 


